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Title  XXXI II 

DUTIES  UPON  IMt>6RrS 


(R-  S.  §§  2491-2516.    Superseded  and  repealed.)' '      .'     • . 

This  Title,  as  enacted  in  the  Revised  Statutes,  indaded  sections  2491-2516; 
thereof,  of  which  sections  2503,  2504,  contained  the  schedules  of  articles  tfiil^ 
ject  to  duty  and  the  rates  of  duty  thereon,  then  in  force,  with  a  proviso  an- 
nexed to  section  2503,  for  special  rates  of  duty  on  certain  specified  classes  of 
goods ;  section  2504  contained  the  free  list,  of  articles  exempt  from  duty ;  and 
the  other  sections  contained  various  particular  provisions  relating  to  imports 
and  duties  thereon.  Said  rates  of  duty  on  certain  articles  were  altered  and 
additional  articles  were  included  in  the  free  list,  by  Act  Feb.  8,  1875,  c  36^  (S 
1-10,  18  Stat.  307;  and  further  alterations  were  made,  and  said  proviso  to 
R.  S.  §  2503,  was  repealed,  by  Act  March  3,  1875,  c  127,  §§  3-6,  18  Stat.  340. 
R.  S.  S  2501,  was  also  repealed  by  Act  May  4,  1882,  c.  120,  22  Stat  58,  and 
Act  Dec  23,  1882,  c.  6,  22  Stat  398;  and  R.  S.  §  2506,  wzs  repealed,  on  the 
termination  of  articles  18-25,  30,  of  the  treaty  with  Great  Britain  of  May  8, 
1871,  pursuant  to  the  Joint  Resolution  of  *^arch  3,  1883,  No.  22,  22  Stat.  641. 

A  substitute  for  this  entire  Title  was  enacted  by  section  6  of  Act  March  3, 
1883,  c  121,  22  Stat.  488,  489,  entitled  "An  act  to  reduce  internal-revenue 
taxation,  and  for  other  purposes."  Said  substitute  was  in  the  form  of  new 
sections  of  the  Revised  Statutes,  numbered  2491-2513,  arranged  in  different 
order,  but  covering  the  subjects  of  most  of  the  original  sections  then  in  force. 
New  tariff  schedules  and  free  list,  substitutes  for  the  original  R.  S.  §f  2503, 
2504,  were  contained  in  the  new  sections  2502,  2503.  Further  sections  of 
said  act.  Act  March  8,  1883,  c.  121,  (f  7-13,  22  Stat  623,  made  other  amend- 
ments and  provisions  relating  to  rates  of  duties  and  collection  thereof. 

All  such  previous  provisions  relating  to  the  subject  of  this  Title  were  super- 
seded by  the  provisions  prescribing  the  articles  subject  to  duty,  and  the  rates 
of  duty  thereon,  of  the  McKinley  Tariff  Act  of  Oct  1,  1890,  c.  1244,  §§  1-25, 
26  Stat  567.  These,  in  like  manner,  were  superseded  by  the  Wilson  Tariff 
Act  of  Aug.  27,  1894,  c.  349,  28  SUt  509,  which  was  superseded  by  the  Ding- 
ley  Tariff  Act  of  July  24,  1897,  c.  11,  which,  again,  was  superseded  by  the 
Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  36  Stat  11,  and  that  was  su- 
perseded by  the  Underwood  Tariff  Act  of  Oct  3,  1913,  c  16,  §(  1,  4,  38  Stat 
114. 

This  Tide,  as  enacted  in  the  Revised  Statutes,  was  not  divided  into  chap- 
ters. For  convenience  of  arrangement  it  is  here  divided  into  two  chapters: 
Chapter  A,  "Tariff  Schedules,"  containing  die  provisions  of  sections  1  and  4 
of  said  Underwood  Tariff  Act  of,  1913,  as  amended,  with  the  provisions  of 
other  acts  remaining  in  force  relating  thereto;  and  Chapter  B,  "The  Tariff 
Commission,"  containing  the  provisions  of  Act  Sept  8,  1916,  c.  463,  creating 
and  relating  to  the  Tariff  Commission. 


Chap.  Sec. 

A.  Tariff  Sohodules 5291 

B.  The  Tariff  Commission •. 5326a 


CHAPTER  A 
Tariff  Schedules 

060.  Sec. 

5291.  Articles    dutiable,    and    rates    of  5293.  Reciprocity  treaty  with  Cuba  of 

duty;   schedules  and  free  list  Dec.  11,  1902,  and  Act  Dec.  17, 
5291a.  Dyestuffs;     free    list;     dutiable  1903,  c.  1,  for  execution  there- 
list  of,  not  affected  by  this  act,  ex- 
6291b.  Articles  dutiable,  and  rates  of  cept  as  to  proviso  of  treaty  ab- 

duty;    schedules  and  free  list  rogated. 

5291c  Articles  dutiable;    rates,  sched-  5294.  Duties  on   articles  coming   from 

ules,  and  free  list;    repeal.  Philippine  Islands;   certain  ar- 

5292.  Negotiation  by  President  of  trade  tides  free  of  duty;  certain  arti- 

agreements  with  foreign  nations  des  from  United  States  free  of 

authorized.  duty  in  Philippine  Islands;  tax- 
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68  equal  to  internal-re^i^nu^ 
taxes  on  articles  conqjig  Info' 
United  States  from**  Piii'Hppine 
Islands,  and  int6Jt]^iiippine  Is- 
lajids  frpin;*Dnitei|]l  'States;  in- 
terni^L^  'j^ep^ies  collected  in 
•  Philij)pinei*r[slands  to  accrue  to 
fovernident  thereof;  repeal  of 
*  '     ^oyision  authorizing  export  du- 

•   •    .  •  nes. 

>b2S5,  Exemption  of  articles  going  into 
Porto  Rico  from  United  States 
from  internal-revenue  taxes. 

5296.  Ck)unterTailing   duty   on    articles 

on  which  bounty  on  exportation 
was  paid. 

5297.  Articles  to  be  marked  to  indicate 

country  of  origin;  packages,  to 
indicate  country  of  origin  and 
quantity  of  contents. 

5298.  Fraudulent    violation    of    provi- 

sions  relating  to  marking,  etc* 
articles  or  packages,  or  defac- 
ing, etc.,  marks,  etc.;  punish- 
mtot. 

5299.  Importation    of    obscene    books, 

etc.,  or  other  articles,  or  of  lot- 
tery tickets,  etc.,  prohibited; 
seizure  and  forfeiture. 

5300.  Aiding,   etc.,   by   officer,   etc.,    in 

violation  of  provisions  prohibit- 
ing importation,  etc.,  of  obscene 
publications,  etc.,  or  other  arti- 
cles, a  misdemeanor;  punish- 
ment. 

5301.  Proceedings  for  seizure,   etc.>   of 

articles  mentioned  in  two  pre- 
ceding subsections,  for  violation 
thereof. 

5302.  Importation   of   neat   cattle   and 

hides  thereof  prohibited;  sus- 
pension of  prohibition,  in  part, 
authorized. 

5303.  Violation  of  provisions  of  preced- 

ing subsection,  punishable. 

5304.  Importation    of   goods    manufac- 

tured by  convict  labor  prohib- 
ited. 

5305.  Discriminating  duty  on  goods  im- 

ported in  foreign  vessels. 

5306.  Importation    only    in   vessels    of 

United  States  or  of  country  of 
origin  of  goods. 

5307.  Restriction  of   preceding  subsec- 

tion to  vessels,  or  goods,  etc., 
imported  in  vessels,  of  foreign 
nations  maintaining  similar  reg- 
ulation. 

5308.  Admission,    without   payment   of 

duty,  under  bond  for  exporta- 
tion, of  certain  articles  for  pur- 
poses or  uses  specified,  not  for 
sale. 

5309.  Importation  in  bond  of  materials 

for  construction  of  naval  ves- 
sels or  certain  other  vessels, 
and  of  materials  for  building 
their  machinery,  and  articles 
for  their  outfit  and  equipment; 
use  thereof  free  of  duty. 

5310.  Withdrawal   from   bond,   free   of 

duty,  of  articles  for  repair  of 
naval  vessels  or  certain  other 
vessels. 
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6e<!. 
5311. 


5312. 
5313. 
5314. 

5315. 


5316. 


5317. 

5318. 
5319. 


5320. 
5321. 

5322. 

§ 

5323. 


5324. 


5325. 


5326. 


Discount  on  duties  on  goods,  etc., 
imported  in  vessels  registered 
under  laws  of  United  States. 

Admission  free  of  duty  of  mer- 
chandise from  vessels  sunk  and 
abandoned. 

Duty  on  articles  reimported  aft- 
er exportation  free  of  internal 
revenue  tax. 

Duties  imposed  by  act  applicable 
to  goods,  etc.,  previously  im- 
ported but  not  entered,  oz  en- 
tered without  payment  of  duty 
and  under  bond. 

President  to  ascertain  amount  of 
imports  and  exports  of  articles 
enumerated  in  section  I  of  act, 
and  cause  estimate  to  be  made 
of  amount  of  domestic  produc- 
tion and  consumption  thereof, 
and  advise  Congress  when  im- 
ports amount  to  less  than  five 
per  Centum  of  domestic  con- 
sumption. 

Repeal  of  Act  Aug.  5,'  1909,  c.  6, 
f§  1-42,  and  of  all  inconsistent 
acts  and  parts  of  acts;  limita- 
tions on  operation  of  act  and 
on  effect  of  repeals  of  other 
acts  thereby. 

Effect  of  invalidity  of  part  of  act 

.    on  remainder  thereof. 

Time  of  taking  effect  of  act 

Suspension  of  importation  of 
products  from  countries  mak- 
ing unjust  discriminations. 

Grain  brought  from  Canada  by 
farmers  to  be  ground  not  sub- 
ject to  duty. 

Return  free  of  duty  of  articles  or 
live-stock  exported  for  exhibi- 
tion. 

Return  free  of  duty  of  nnimiLlip 
taken  abroad  for  exhibition. 

Laws  affecting  imports  of  arti- 
cles, etc.,  and  entry  of  persons 
into  United  States  from  foreign 
countries  to  apply  to  articles, 
etc.,  and  persons  coming  from 
Canal  Zone,  Isthmus  of  Pan- 
ama. 

Reduction  of  duties  on  products 
of  Cuba  authorized;  limitation 
of  reduction  of  duties  on  sugar; 
construction  of  act  as  to  origin 
of  acts  changing  customs  du- 
ties. 

No  additional  fees  or  charges  on 
products  of  Cuba;  equal  treat- 
ment of  imports  by  both  coun- 
tries. 

Duties  on  specified  imports  from 
Canada,  when  reciprocal  rates 
are  imposed  by  Canada  on  spec- 
ified imports  from  United 
States,  and  exemption  from 
duty  of  specified  articles  im- 
ported from  Canada,  when 
specified  articles  from  United 
States  are  admitted  into  Can- 
ada free  of  duty. 
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§  5291.  (Act  Oct.  3,  1913,  c.  16,  §  1,  as  amended,  Act  Apri^  27, 
1916,  c  93,  and  Act  Sept.  8,  1916,  c.  463,  §§  500-502,  600.)     Ar- 
ticles dutiable,  and  rates  of  duty ;  schedules  and  free  list. 
On  and  after  the  day  following  the  passage  of  this  Act,  except 
as  otherwise  specially  provided  for  in  this  Act,  there  shall  be  levied, 
collected,  and  paid  upon  all  articles  when  imported  from  any  for- 
eign country  into  the  United  States  or  into  any  of  its  possessions 
(except  the  Philippine  Islands  and  the  islands  of  Guam  and  Tu- 
tuila)  the  rates  of  duty  which  are  by  the  schedules  and  paragraphs 
of  the  dutiable  list  of  this  section  prescribed,  namely: 

Notes  of  Deeiriomfl 

ratification  of  the  treaty  between  the 
United  States  and  Spain,  was  within 
the  meaning  of  the  tariff  law.  A.  S. 
LasceUes  &  Co.  t.  U.  S.  (1914)  49  Ct 
a.  382. 

A  port  in  a  foreign  country  with 
which  the  United  States  is  at  war,  al- 
though in  the  exclusive  possession  and 
government  of  the  military  authorities 
of  the  United  States,  acting  under  the 
orders  of  the  president,  is  a  foreign 
port,  within  the  meaning  of  the  revenue 
laws.  Fleming  v.  Page  (1850)  50  U.  S. 
(9  How.)  603,  13  L.  Ed.  276. 

The  Mexican  port  of  Tampico  was  a 
foreign  port  when  held  by  the  army  of 
the  United  States,  in  1847,  and  goods 
imported  thence  were  liable  to  duty* 
under  chapter  74  of  Act  1846.    Id. 

By  the  conquest  and  military  occu- 
pation of  a  portion  of  the  United  States 
by  a  public  enemy,  such  portion  is  to  be 
deemed  a  foreign  country  so  far  as  re- 
spects the  revenue  laws.  U.  S.  v.  Rice 
(1819)  4  Wheat  246,  253,  4  L.  Ed. 
562. 

4.  ^—  Canada^-The  revenue  acts  of 
1799  and  1863  applied  to  commercial 
intercourse  between  Canada  and  the 
United  States  as  well  as  to  other  for- 
eign countries.  U.  S.  v.  Seventy-Eight 
Cases  of  Books  (D.  C.  1869)  Fed.  Cas. 
No.  16,258. 

5.  —  Luzoiid— Articles  brought  in- 
to the  United  States  from  the  island 
of  Luzon,  in  the  Philippine  Islands, 
subsequent  to  the  proclamation  of  the 
ratification  of  the  treaty  of  peace  be- 
tween the  United  States  and  Spain,  are 
not  imported  from  a  foreign  country 
within  the  meaning  of  the  tariff  act  of 
1897.  The  Diamond  Rings  (1901)  22 
Sup.  Ct.  59,  183  U.  S.  176,  46  L.  Ed. 
138. 

6.  —  Isle  of  Pines.— The  Isle  of 
Pines  must  be  regarded  as  at  least  de 
facto  under  the  jurisdiction  of  the 
Republic  of  Cuba,  and  hence,  as  a  "for- 
eign country"  within  the  meaning  of 
Dingley  Tariff  Act  1897.  Pearcy  v. 
Stranahan  (1907)  27  Sup.  Ct  545,  209 
U.  S.  257,  51  L.  Ed.  793. 

7.  —  Canal  Zone^-ZThe  first  clause 
of  the  toriff  act  of  1909  held  not  to 
apply  to  the  Canal  Zone.  (1909)  27 
Op.  Atty.  C^n.  594. 

8.  — ^  Tutttlia.— In  view  of  the  con- 
vention concluded  by  the  United  States, 
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Constitutionality  of  act. 

2. 

Postal  cooTention. 

S. 

Foreign  country. 

4. 

Canada. 

5. 

—  Luzon. 

6. 

Isle  of  Plnet. 

7. 

—  Canal  Zone. 

S. 

Tutulla. 

9. 

Porto  Kleo. 

10. 

ArUclee. 

11. 

Imported. 

12. 

Prize  goods. 

13. 

Merchandise  defined. 

14. 

Accrual  of  duties  on  prohibited  goods. 

16. 

Rules  for  construction  of  tarifl  laws^ 

In  general. 

16. 

—  Commercial  or  technical  sense. 

17. 

—  Long-continued  practice. 

18. 

General  and  specific  enumeration. 

19. 

Ambiguity. 

20. 

Repugnant  provisions. 

2L 

Intent 

22. 

Construction  In  favor  of  importer. 

23. 

Use  of  article. 

24. 

—  Protection    basis     as    determining 

classification. 

25. 

—  Manufactured  article. 

26. 

Crude  article. 

27. 

"Fit  only  for  such  use." 

28. 

"Colored." 

29. 

—  "Composed  of." 

30. 

"Derived  from." 

31. 

—  "Not  otherwise  provided  for.** 

32. 

"Such." 

33. 

Change  of  article. 

34. 

— -  Title  prefixed  to  schedules. 

36. 

Separation  of  article  into  parts. 

86. 

Presumptions. 

87. 

EMdence. 

38. 

—  Questions  for  Jury. 

1.  Constitutionality  of  aet^-The  ta- 
riff act  of  1890  was  held  constitution- 
al. In  re  Sternhach  (O.  C.  1891)  45 
Fed.  175.  judgment  affirmed  Field  ▼. 
Clark  (1892)  12  Sup.  Ct  495,  143  U. 
S.  649,  36  L.  Ed.  294. 

2.  Postal  convention.— The  postal  con- 
vention with  Canada,  and  section  15  of 
the  act  of  March  3,  1879  (section  7307, 
post),  were  not  intended  to  affect  ex- 
isting tariff  laws.  (1881)  17  Op.  Atty. 
Gen.  159. 

3.  Foreign  country^— A  long-continued 
uniform  departmental  practice  of  both 
state  and  treasury  departments,  now 
reviewed,  shows  the  word  "country"  to 
have  been  interpreted  to  mean  the  lo- 
cality and  not  the  political  domain  it- 
self. 17.  S.  V.  Marquardt  &  Co.  (1915) 
6  Ct  Cust  App.  168. 

The  right  to  exact  duty  upon  mer- 
chandise imported  from  Porto  Rico  pri- 
or to  April  lit  1899,  the  date  of  the 
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Great  Britain,  and  Germany  on  Decem- 
ber 2,  1899  (31  Stat  1878),  the  Uland 
of  Tutuila  ia  not  a  foreign  country 
within  the  meaning  of  our  tariff  laws. 
(1902)  23  Op.  Atty.  Gen.  629. 

9. Porto  Rlco^See,  also,  S  3748 

et  seq.,  ante. 

Porto  Rico,  after  its  cession  to  the 
United  States  by  the  treaty  with  Spain, 
April  11,  1899,  though  it  had  not  been 
formally  embraced  by  Congress  within 
the  customs  union  of  the  states,  was  no 
longer  "foreign  country,"  within  the 
Dingley  tariff  act  of  1897.  Do  Lima  y. 
Bidwell  (1901)  21  Sup.  Ct  743,  746, 
182  U.  S.  1,  45  L.  Ed.  1041. 

The  treaty  with  Spain  by  which  Porto 
Rico  was  ceded  to  the  United  States 
became  effective  for  tariff  purposes  at 
the  beginning  of  April  11,  1899,  on 
which  day  the  ratifications  were  ex- 
changed and  the  president's  proclama- 
tion was  issued,  and  merchandise  ar- 
riving from  Porto  Rico  at  a  port  of 
entry  of  the  United  States  at  any  time 
during  that  day  was  not  subject  to  duty. 
Howell  y.  BidweU  (G.  O.  1903)  124 
Fed.  688. 

The  treaty  with  Spain  by  which  Porto 
Rico  was  ceded  to  the  United  States, 
although  signed  December  10,  1898, 
and  ratified  by  Spain  which  was  the  last 
to  ratify)  on  March  19,  1899,  did  not 
become  effective  for  the  purposes  of  the 
tariff  laws  until  the  exchange  of  ratifi- 
cations, April  11,  1899,  and  all  im- 
portations of  merchandise  arriving  from 
Porto  Rico  at  a  port  of  entry  of  the 
United  States  prior  to  that  date  were 
subject  to  duty.  The  doctrine  of  rela- 
tion has  no  application  to  the  taking  ef- 
fect of  a  treaty  so  far  as  relates  to  its 
effect  on  individual  rights.  Armstrong 
v.  BidweU  (C.  C.  1903)  124  Fed.  690. 

10.  Artlcles^-What  constitutes  mer- 
chandise, see  {  5462,  post 

Ships  or  vessels  are  not  dutiable,  eo 
nomine,  under  the  tariff  laws,  and  are 
not  dutiable  "articles,"  in  the  meaning 
thereof.  Therefore  a  large  pleasure 
yacht  purchased  abroad  and  brought  to 
this  country  by  an  American  citizen 
cannot  be  subjected  to  duty.  The  Con- 
queror (1897)  17  Sup.  Ct  510,  611, 166 
U.  S.  110,  41  li.  Ed.  937,  reversing  de- 
cree (D.  C.  1892)  49  Fed.  99. 

A  crank  shaft  and  steamer's  shafts 
brought  to  this  country  from  a  foreign 
country  to  repair  a  vessel  of  that  coun- 
try lying  disabled  in  our  ports  are  ar- 
ticles imported  into  the  country  with- 
in the  meaning  of  section  2503  of  the 
Revised  Statutes  and  section  2502  of 
the  Revised  Statutes  as  amended  by 
the  tariff  act  of  1883  (22  Stat  491, 
499).  (1891)  20  Op.  Atty.  Gen.  194, 
affirmed  (1891)  20  Op.  Atty.  Gen.  257. 

A  steel  shaft  cannot  be  landed  and 
kept  on  the  dock  of  the  Cunard  Steam- 
ship Company  in  the  United  States,  for 
possible  use  on  the  steamships  Etruria 
and  Umbria  in  case  of  emergency,  with- 
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out  payment  of  duty  thereon.  (1902) 
24  Op.  Atty.  Gen.  533. 

The  Secretary  of  the  Treasury  has 
the  power  to  permit  the  transfer  and 
delivery  to  the  steamship  Kaiser  Wil- 
helm  II  of  a  piece  of  machinery  known 
as  a  "screw  boss,"  brought  into  the 
harbor  of  New  York  by  a  sister  ship  for 
the  purpose  of  replacing  a  defective 
piece  in  the  former,  without  exacting 
the  payment  of  duty.  (1899)  22  Op. 
Atty.  Gen.  360. 

Articles  purchased  for  the  ship's 
equipment  to  replace  articles  lost  or 
deteriorated  by  use  are  not  subject  to 
duty.  U.  S.  V.  One  Hempen  Cable  and 
One  Hempen  Hawser  (D.  C.  1831) 
Fed  Cas.  No.  15,931a. 

An  anchor  and  chain  cable  purchased 
abroad  to  be  bona  fide  a  part  of  the 
equipment  of  a  vessel  must  not  have 
been  purchased  under  a  necessity  oc- 
casioned by  any  fault  of  her  masters 
or  owners  in  not  properly  equipping  her 
originally  for  the  voyage.  Weld  v.  Max- 
well (C.  C.  1858)  Fed.  Cas.  No.  17,374. 

II.  Imported^— The  word  "importa- 
tion," as  used  in  the  customs  laws,  is 
the  bringing  of  goods  into  the  ports  of 
the  United  States  for  the  purpose  of 
introducing  them  into  the  commerce  of 
the  country.  (1910)  28  Op.  Atty.  Gea 
173.  It  must  be  an  article  brought  or 
carried  into  this  country  from  abroad. 
The  Conqueror  (D.  C.  1892)  49  Fed. 
99.  The  word  is  never  used  with  refer- 
ence to  shipments  from  domestic  ter- 
ritory.    (1912)  29  Op.  Atty.  Cten.  422. 

An  article  is  not  imported  until  it 
actually  arrives  at  a  port  of  entry  of 
the  United  States.  American  Sugar 
Refining  Co.  v.  Bidwell  (C.  C.  1903) 
124  Fed.  677,  683;  Arnold  v.  U.  S. 
(1815)  9  Cranch,  104, 119,  3  L.  Ed.  671. 
And  it  has  been  held  that  there  is  no 
importation  unless  the  goods  are  land- 
ed. Kohne  v.  Insurance  Co.  of  North 
America  (C.  C.  1804)  Fed.  Cas.  No. 
7,922.  But  a  voluntary  arrival  at  port 
of  destination,  though  without  breaking 
bulk,  held  to  constitute  an  importation. 
The  Boston  (O.  C.  1812)  Fed.  Cas.  No. 
1,670. 

The  impor^tation  of  merchandise  is 
not  complete  while  the  goods  remain  In 
the  custody  of  the  officers  of  the  cus- 
toms. American  Cigar  Co.  v.  U.  S. 
(1906)  146  Fed.  484,  77  O.  O.  A.  40, 
reversing  judgment  Falk  v.  Same  (0. 
C.  1904)  145  Fed.  574,  judgment  re- 
versed U.  S.  V.  G.  Falk  &  Bro.  (1907) 
27  Sup.  Ct  191,  204  U.  a  143,  51  L. 
Ed.  411. 

As  soon  as  imported  merchandise 
subject  to  duty  has  been  entered  into 
the  country,  duties  become  due  on  same, 
whether  the  entry  is  surreptitious  or 
honest  U.  S.  v.  Ehrgott  (C.  C.  1910) 
182  Fed.  267. 

Goods  brought  by  superior  force  into 
the  country  are  not  deemed  to  be  so 
imported,  in  the  sense  of  the  law,  aa 
necessarily  to  attach  the  right  to  du- 
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ties.  If,  however,  such  goods  are  after- 
wards sold  in  the  country,  or  incor- 
porated into  the  general  mass  of  its 
property,  they  become  liable  to  the 
payment  of  duties.  The  Concord 
(1815)  9  Cranch,  387,  388,  3  L.  Ed. 
768. 

An  involuntary  coming  into  port  by 
stress  of  weather  held  not  an  "im- 
portation" of  cargo  contrary  to  the 
embargo  laws.  The  Mary  (C.  C.  1812) 
Fed.  Cas.  No.  9,183. 

12.  Prize  goods.— See  notes  under  { 
5760,  post 

13.  Merohandlse  deflned^See  t  6462, 

post,  and  notes. 

14.  Accrual  of  datles  on  prohibited 
goods^— No  duties  can  accrue  on  an  im- 
portation of  prohibited  goods.  They 
are  forfeited  by  the  act  of  importation. 
McLane  v.  U.  S.  (1832)  31  U.  S.  (6 
Pet)  404,  8  L.  Ed.  443. 

The  Treasury  Department  is  not  re- 
quired by  the  statutes  to  levy  and  col- 
lect duty  or  its  equivalent  on  goods  the 
importation  of  which  is  specifically  and 
absolutely  prohibited.  (1903)  24  Op. 
Atty.  Gen.  556. 

15.  Rules  for  construction  of  tariff 
law»— In  general.--In  the  presence  of 
dear  and  explicit  enactment,  canons 
of  construction  have  no  application. 
Godellot  &  Co.  V.  U.  S.  (1912)  2  Ot 
Oust  App.  40a 

All  statutes  are  to  be  construed  so  as 
to  sustain  rather  than  to  ignore  or  de- 
feat their  purpose;  to  give  them  a  field 
of  operation,  if  the  language  will  per- 
mit, rather  than  to  treat  them  as  mean- 
ingless. M.  H.  Pulaski  Co.  ▼.  U.  S. 
(1915)  6  Ct  Oust  App.  291. 

It  win  be  presumed  that  the  Congress 
win  not  do  a  vain  thing;  that  it  in- 
tends its  acts  and  every  part  of  them 
to  be  held  vaUd  and  as  capable  of  being 
given  effect     Id. 

An  importer  is  entitled  to  the  benefit 
of  the  rule  that  revenue  laws  imposing 
taxes  and  nke  burdens  should  receive 
a  reasonably  strict  construction.  U. 
S.  V.  Matagrin  (1911)  1  Ct  Cust  App. 
809. 

Any  provision  of  a  law  must  be  read 
in  the  light  of  an  the  other  provisions 
of  that  law,  and  in  a  tariff  law  the  lan- 
guage used  must  be  interpreted  in  view 
of  the  conditions  of  commerce  exist- 
ing when  the  statute  was  enacted.  U. 
8.  V.  Marsching  (1911)  1  Ct  Cust 
App.  216. 

The  exception  of  a  particular  thing 
from  the  operation  of  the  general  words 
of  a  statute  shows  that  in  the  opinion 
of  the  lawmaker  the  thing  excepted 
would  be  within  the  general  words  had 
not  the  exception  been  made.  But  a 
proviso  is  not  to  be  so  construed  as  to 
make  it  plainly  repugnant  to  the  body 
of  the  section  it  Umits.  M.  H.  Pulaski 
Co.  V.  U.  S.  (1915)  6  Ct  Cust  App. 
291. 
'    The  principle  is  recognised  that,  when 


it  clearly  appears  from  the  language 
and  context  of  a  proviso  it  is  intended 
to  apply  to  other  subjects  than  those 
stated  in  the  paragraph  of  which  it  is  a 
part  or  that  it  is  intended  to  apply 
generally  to  other  parts  of  an  act,  the 
proviso  must,  so  far  as  possible,  be 
given  fuH  effect;  but  this  principle 
win  not  be  applied  ex  industria  to  bring 
an  article  within  the  operation  of  the 
proviso.  U.  S.  V.  Harper  (1911)  2  Ct 
Cust.  App.  101. 

The  general  doctrine  regarding  the 
assessment  of  duties  is  that  they  can 
be  levied  upon  such  articles  only  as  are 
made  dutiable  by  Congress  and  are 
actuaUy  imported  into  the  United 
States.  Stone  ▼.  ShaUus  (1906)  143 
Fed.  486,  74  C.  C.  A.  506,  affirming 
judgment  (C.  C.  1905)  137  Fed.  674. 

The  provisions  in  a  tariff  act  are  de- 
signed for  the  future  as  weU  as  for 
the  present,  and  cover  aU  importations 
which  the  definitions  fit.  Klots  v.  U. 
S.  (1905)  139  Fed.  606,  71  C.  C.  A. 
590,  affirming  judgment  (C.  C.  1904) 
U.  S.  V.  Klotz  (C.  C.  1904)  133  Fed. 
808. 

In  custom  laws,  as  in  aU  others,  the 
intent  of  the  lawmakers  is  the  law. 
(1887)   18  Op.  Atty.  Gen.  533. 

The  court  in  construing  tariff  laws 
win  seek  to  conform  to  the  intent  of 
Congress,  though  such  construction 
may  involve  a  change  or  modification 
of  the  exact  language  of  the  statute. 
In  re  Chase  (C.  C.  1892)  48  Fed.  630, 
631,  reversed  IT.  S.  v.  HopeweU  (1892) 
51  Fed.  798,  2  C.  C.  A.  510. 

Statutes  levying  duties  are  not  to  be 
extended  by  implication  beyond  the 
dear  import  of  the  language  used. 
Adams  v.  Bancroft  (C.  C.  1838)  Fed. 
Cas.  No.  44;  U.  S.  v.  Wigglesworth 
(C.  C.  1842)   Fed.  Cas.  No.  16,690. 

An  article  is  provided  for  in  a  revenue 
law  when  it  is  aptly  described  as  well 
as  when  it  is  named.  Faxon  v.  Rus- 
seU  (C.  C.  1876)  Fed.  Cas.  No.  4,707. 

Where  two  terms  of  description  are 
differentiated  in  a  statute  and  in  anoth- 
er paragraph  one  of  these  terms  is  em- 
ployed, its  use  here  must  be  taken  to 
be  confined  to  the  single  subject  matter 
expressed,  exclusive  of  the  other.  Goat 
&  Sheepskin  Import  Co.  v.  U.  S.  (1914) 
5  Ct  CJust  App.  178. 

An  article  coming  within  two  or  more 
of  the  descriptions  contained  in  a  sched- 
ule must  be  assigned  to  the  earlier  one. 
Bogle  V.  Magone  (1894)  14  Sup.  Ct 
718,  152  U.  S.  623,  38  L.  Ed.  574. 

The  fact  that  articles  in  separate 
parts  are  invoiced  as  entireties  is  not 
controUing,  and  wiU  not  prevent  a  sep- 
arate classification,  when  such  classifi- 
cation is  otherwise  proper.  In  re 
Crowley  (1893)  55  Fed.  283,  5  C.  C.  A. 
109,  affirming  (C.  C.  1892)  50  Fed.  465. 

Where  a  clause  of  the  tariff  act  clear- 
ly covers  an  article  in  question,  state- 
ments contained  in  the  report  of  a 
senate  committee  on  the  act  cannot  be 
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considered  to  show  an  inferential  intent 
to  place  it  under  another  clause.  In 
re  Downing  (1893)  56  Fed.  470,  5  C. 
0.  A.  575. 

The  fact  that  inconsistency  in  duties 
may  result  is  not  adequate  ground  for 
holding  that  Congress  meant  the  op- 
posite from  what  it  said.  Horrax  v. 
U.  S.  (1909)  167  Fed.  526,  93  C.  O. 
A.  22. 

Where  a  general  tariff  provision  pre- 
scribes an  additional  duty  capable  of 
application  to  all  of  several  articles 
enumerated  in  another  provision,  it 
should  be  applied  to  all,  even  though 
it  may  operate  unequally.  U.  S.  v. 
George  Nash  &  Co.  (1907)  158  Fed. 
401,  85  C.  C.  A.  511,  reversing  judg- 
ment George  Nash  &  Co.  v.  U.  S.  (C. 
C.  1907)  152  Fed.  573. 

A  declaration  that  certain  duties  and 
rates  of  duty  should  be  imposed  upon 
certain  imports  in  lieu  of  the  duties 
heretofore  imposed,  held  tantamount  to 
a  repeal  of  the  prior  rates  of  duty. 
Gossler  v.  Goodrich  (C.  C.  1867)  Fed. 
Cas.  No.  5,631. 

A  law  imposing  a  duty  on  articles 
used  for  a  particular  purpose  should 
not  be  construed  to  cover  articles  not 
so  used  at  the  date  of  the  act,  unless 
expressly  so  provided.  Martin  v.  Cur- 
tis (C.  0.  1842)  Fed.  Cas.  No.  9,160. 

Where  an  enumeration  has  been  con- 
tinued from  one  tariff  act  to  another, 
it  must  be  assumed  that  the  legislative 
body  had  in  contemplation  some  article 
of  commerce  intended  to  be  covered  by 
that  enumeration*  Kwong  Tuen  Shing 
V.  U.  S.  (C.  C.  1909)  175  Fed.  817. 

One  of  the  surest  methods  of  inter- 
preting a  provision  in  a  tariff  law  is 
by  its  past  history.  (1897)  21  Op. 
Atty.  Gen.  541. 

The  fact  that  at  the  date  of  the  pas- 
sage of  the  act  (R.  S.  S  2504,  Schedule 
A)  goods  of  the  kind  in  question  had 
not  been  manufactured  will  not  with- 
draw them  from  the  class  to  which 
they  belong  as  described  in  the  statute, 
where  the  language  used  fairly  and 
clearly  includes  them.  Newman  v.  Ar- 
thur (1883)  3  Sup.  Ct.  88,  109  U.  S. 
132,  27  L.  Ed.  883. 

16.  — —  Commercial      or      technloal 

sense.— The  commercial  designation  of 
an  article  when  clearly  established,  and 
shown  to  have  been  definite,  uniform, 
and  general,  will  control,  in  the  con- 
struction of  a  tariff  statute.  Elliott 
V.  Swartwout  (1836)  10  Pet.  137,  151, 
9  L.  Ed.  373;  Curtis  v.  Martin  (1845) 
3  How.  106,  108.  11  L.  Ed.  516;  Ar- 
thur V.  Morrison  (1877)  96  U.  S.  108, 
110,  24  L.  Ed.  764;  Same  v.  Lahey 
(1877)  96  U.  S.  112, 113,  118,  24  L.  Ed. 
766;  Robertsoi?  v.  Salomon  (1889) 
9  Sup.  Ct.  559,  560,  130  U.  S.  412,  32 
L.  Ed.  995;  Hedden  v.  Richard  (1893) 
13  Sup.  Ct  891, 149  U.  S.  846,  37  L.  Ed. 
763  (reversing  judgment  Richard  ▼. 
Hedden  [C.  C.  1890]  42  Fed.  672) ;  Mad- 
dock  V.  Magone  (1894)  14  Sup.  Ct.  588, 
589,  152  U.  S.  868,  88  L.  Ed.  482  (af- 

(6182) 


firming  judgment  [C.  0.  1890]  41  Fed. 
882) ;  Lutz  v.  Same  (1894)  14  Sup.  Ct 
777,  778,  153  U.  S.  105,  38  L.  Ed.  651; 
Sonn  V.  Same  (1895)  159  U.  S.  417,  16 
Sup.  Ct  67,  40  L.  Ed.  203;  U.  S.  v. 
Buffalo  Natural  Gas  Fuel  Co.  (1899) 
19  Sup.  Ct  200,  172  U.  S.  339,  43  L. 
Ed.  469;  Same  v.  Wotton  (1892)  53 
Fed.  344,  346,  3  C.  C.  A.  553;  Same  v. 
Roessler  &  Hasslacher  Chemical  Co. 
(1897)  79  Fed.  313,  24  C.  C.  A.  604 
(affirming  judgment  Roessler  &  Hass- 
lacher Chemical  Co.  v.  U.  S.  [C.  C. 
1896]  71  Fed.  957) ;  Same  ▼.  Wo  On 
&  Co.  (1909)  167  Fed.  314,  92  C.  C.  A. 
626;  Same  v.  Buffalo  Natural  Gas  Fuel 
Co.  (1897)  78  Fed.  110,  24  C.  C.  A.  4 
(affirming  judgment  In  re  Buffalo  Nat- 
ural Gas  Fuel  Co.  [C.  C.  1896]  73  Fed. 
191,  judgment  affirmed  U.  S.  v.  Buffalo 
Natural  Gas  Fuel  Co.  [1899]  19  Sup. 
Ct  200,  172  U.  S.  339,  43  L.  Ed.  469). 
Same  v.  Breed  (C.  C.  1832)  Fed.  Cas. 
No.  14,638;  May  v.  Simmons  (C.  0. 
1880)  4  Fed.  499;  Kennedy  ▼.  Hart- 
ranft  (C.  C.  1881)  9  Fed.  18;  Dodge 
V.  Hedden  (C.  C.  1889)  42  Fed.  446; 
May  V.  Simmons  (C.  C.  1880)  4  Fed. 
499;  Ross  v.  Fuller  (C.  C.  1883)  17 
Fed.  224;  McCoy  v.  Hedden  (C.  C. 
1889)  38  Fed.  89;  Fox  v.  Cadwalader 
(C.  C.  1889)  42  Fed.  209;  "Zante 
Currants"  (C.  C.  1896)  73  Fed.  183; 
In  re  Wieland  (C.  C.  1899)  98  Fed.  99; 
In  re  John  Hope  &  Sons  Engraving  & 
Manufacturing  Co.  (C.  C.  1900)  100 
Fed.  286;  NordUnger  v.  U.  S.  (C.  O. 
1902)  115  Fed.  828  (judgment  revers- 
ed U.  S.  ▼.  Nordlinger  [1903]  121  Fed. 
690,  58  C.  C.  A.  438,  writ  of  certiorari 
denied  Nordlinger  ▼.  U.  S.  [1903]  24 
Sup.  Ct  848,  191  U.  S.  575,  48  L.  Ed. 
808);  U.  S.  V.  Burlington  Venetian 
Blind  Co.  (1912)  3  Ct  Oust  App.  378; 
Goat  &  Sheepskin  Import  Co.  v.  U.  S. 
(1914)  5  Ct  Cust  App.  178;  (1887) 
18  Op.  Atty.  Gen.  533. 

The  commercial  signification  will  al- 
ways be  understood  to  have  the  same 
meaning  in  commerce  as  it  has  in  the 
community  at  large  unless  the  contrary 
is  shown.  Schmeider  v.  Barney  (1885) 
5  Sup.  Ct  624,  113  U.  S.  645,  28  U 
Ed.  1130.  And  terms  which  had  no 
commercial  meaning  at  the  time  they 
were  used  in  a  tariff  statute  must  be 
construed  in  accordance  with  their 
plain,  natural  meaning.  GTiffany  y.  XT. 
S.  (C.  C.  1900)  103  Fed.  619.  THie 
commercial  meaning  is  to  be  deter- 
mined at  the  time  the  act  was  passed. 
U.  S.  V.  One  Hundred  and  Twelve  Casks 
Sugar  (1834)  33  U.  S.  (8  Pet)  277,  8 
L.  Ed.  944;  Curtis  v.  Martin  (1845)  44 
U.  S.  (3  How.)  106,  11  L.  Ed.  516; 
Arthur  v.  Morrison  (1877)  96  U.  S. 
108,  24  L.  Ed>  764;  Same  v.  Lahey 
(1877)  96  U.  S.  112,  24  L.  Ed.  766; 
Same  v.  Davies  (1877)  96  U.  S.  135, 
24  L.  Ed.  810;  Sonn  v.  Magone  (1895) 
16  Sup.  Ct  67,  69,  159  U.  S.  417,  40 
L.  Ed.  203;  Lawrence  Johnson  &  Co. 
▼.  U.  S.  (1908)  166  Fed.  728,  92  a 
O.  A.  418   (affirming  judgment  [C*  a 
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1907]  159  Fed.  189.  and  writ  of  cer- 
tiorari  denied  [1909]  29  Sup.  Ct  094, 
214  U.  S.  511,  63  L.  Ed.  1062) ;  Bacon 
▼.  Bancroft  (O.  O.  1840)  Fed.  Cas.  No. 
714;  Hadden  v.  Hoyt  (C.  C.  1840) 
Fed.  Cas.  No.  6,891;  Hall  v.  Same  (O. 
C.  1840)  Fed.  Cas.  No.  5,934;  Lee  ▼. 
linooln  (C.  C.  1841)  Fed.  Cas.  No. 
8.195;  Roosevelt  v.  Maxwell  (0.  O. 
1856)  Fed.  Cas.  No.  12.034;  Jaffray 
V.  Murphy  (C.  C.  1874)  Fed.  Cas.  No. 
7,172;  Button  r.  Schell  (O.  C.  1879) 
Fed.  Cas.  No.  6,962;  May  y.  Simmons 
(C.  C.  1880)  4  Fed.  499;  Ross  v.  Fuller 
(a  C.  1883)  17  Fed.  224;  McCoy  v. 
Hedden  (C.  C.  1889)  38  Fed.  89;  Fox 
V.  Cadwalder  (C.  C.  1889)  42  Fed.  209; 
"Zante  Currants"  (C.  C.  1896)  73  Fed. 
183;  U.  S.  V.  Sarchet  (D.  C.  1832) 
Fed.  Cas.  No.  16,224;  Beatty's  Ex'r 
▼.  U.  S.  (1856)  Dev.  Ct  CL  J  244. 

But  a  term  having  a  commercial  sig* 
nification  is  not  controlling  in  the  classi- 
fication of  the  article  where  a  different 
intent  is  inferable  from  the  context 
Roosevelt  v.  Maxwell  (C.  C.  1856)  Fed. 
Cas.  No.  12,034;  In  re  Salomon  (C.  C. 
1891)  48  Fed.  287;  Hahn  v.  U.  S.  (C. 
C.  1903)  131  Fed.  1000,  judgment  af- 
firmed U.  S.  V.  Hahn  (1904)  135  Fed. 
349,  68  C.  C.  A.  130. 

The  commercial  designation  is  of  first 
importance,  and,  if  that  fails  to  give 
the  article  its  proper  classification,  re- 
sort must  be  had  to  the  common 
designation.  Robertson  v.  Salomon 
(1888)  130  U.  S.  412,  9  Sup.  Ct  559, 
32  L.  Ed.  995. 

In  tariff  laws,  words  of  classification 
are.  in  general,  to  be  construed  either 
in  their  common  or  their  commercial 
meaning,  as  opposed  to  their  scientific 
or  technical  sense.  U.  S.  v.  Buffalo 
Natural  Gas  Fuel  Co.  (1897)  78  Fed. 
110,  24  C.  C.  A.  4,  affirming  judgment 
In  re  Buffalo  Natural  Gas  Fuel  Co.  (C. 
C.  1896)  73  Fed.  191,  judgment  affirmed 
U.  S.  V.  Buffalo  Natural  Gas  Fuel  Co. 
(1899)  19  Sup.  Ct  200,  172  U.  S.  339, 
43  L.  Ed.  469. 

The  commercial  signification  of  a 
name  is  that  which  those  engaged  in 
foreign  and  domestic  sale,  purchase, 
and  exchange  generally  adopt  to  de- 
scribe the  article.  (1887)  18  Op.  Atty. 
Gen.  533. 

To  fix  and  limit  a  phrase  to  a  simple 
commercial  meaning,  it  is  necessai:y  to 
show  not  alone  that  this  phrase  is  im- 
properly employed  in  describing  a  given 
commodity,  but  at  the  same  time  to 
show  it  is  employed  definitely  and  un- 
iformly in  the  United  States  to  describe 
another  and  different  commodity.  Acker 
▼.  U.  S.  (1911)  1  Ct  Cust  App.  328. 

In  the  construction  of  tariff  acts  there 
is  no  rule  whereby  words  used  therein 
are  to  be  interpreted  according  to  the 
technical  understanding  of  manufactur- 
ers. In  re  Herrman  (C.  C.  1892)  52 
Fed.  941,  judgment  affirmed  (C.  O. 
1893)  56  Fed.  477,  5  C.  C.  A.  582. 

A  word  used  in  a  tariff  act  may  be 
■OBceptible  of  a  trade  meaning  as  desig- 


nating a  special  group  of  articles,  al- 
though each  article  in  the  group  is  al- 
ways bought  and  sold  by  its  specific 
name,  and  no  articles  are  bought  and 
sold  by  the  group  designation.  In  re 
Herrman  (C.  C.  1892)  62  Fed.  941, 
judgment  affirmed  (C.  C.  1893)  56  Fed. 
477,  5  C.  C.  A.  582. 

Where  Congress  provides  that  the 
rate  of  duty  on  any  commodity  shall  be 
regulated  by  an  ascertainment  of  the 
percentage  of  a  particular  grade  of  that 
commodity,  present  in  some  aggregation 
of  its  different  grades,  which  aggrega- 
tion is  not  defined,  such  aggregation  is 
the  one  recognized  in  the  commercial 
world  as  the  standard.  In  re  Blumlein 
(1893)  55  Fed.  383,  386,  5  C.  C.  A.  142. 

Usage  sufficient  to  establish  a  com- 
mercial designation  which  will  control 
the  meaning  of  words  in  a  tariff  act 
cannot  be  made  out  by  the  evidence  of 
one  dealer,  whose  testimony  Is  practi- 
cally limited  to  his  own  usage,  especial- 
ly when  he  admits  that  the  articles  are 
sometimes  bought  and  sold  under  other 
names.  Berbecker  v.  Robertson  (1894) 
152  U.  S.  373,  14  Sup.  Ct  590,  88  L. 
Ed.  484. 

In  order  to  determine  the  commercial 
meaning  of  a  term  in  tariff  acts,  it  is 
not  the  meaning  used  in  transactions 
between  the  retail  dealer  on  the  one 
side  and  the  individual  purchaser  at  re- 
tail on  the  other  that  is  to  be  consider- 
ed; but  the  meaning  used  between  par- 
ties who  are,  on  both  sides  of  the 
transaction,  engaged  in  that  particular 
occupation  as  the  business  of  their 
lives.  Morrison  v.  Miller  (C.  C.  1888) 
37  Fed.  82. 

Where  terms  employed  in  the  tariff 
laws  have  a  special  restricted  meaning, 
according  to  the  general  usage  of  the 
trade  to  which  the  articles  appertain, 
it  is  to  be  presumed  that  congress  used 
them  in  such  restricted  sense;  but  the 
fact  that  they  have  such  restricted 
meaning  must  be  clearly  established, 
otherwise  they  are  to  be  interpreted  ac- 
cording to  their  common  popular  sig- 
nification. Hedden  v.  Richard  (1893) 
13  Sup.  Ct  891,  149  U.  S.  346,  37  L. 
Ed.  763  (reversing  judgment  Richard  v. 
Hedden  [C.  C.  1890]  42  Fed.  672); 
Kennedy  v.  Hartranft  (C.  C.  1881)  9 
Fed.  18. 

The  commercial  designation  of  an 
article  among  traders  and  importers 
when  clearly  established  fixes  its  char- 
acter for  the  purpose  of  tariff  laws, 
but  the  commercial  meaning  cannot  be 
ascertained  by  a  resort  solely  to  the  un- 
derstanding of  importers,  but  resort 
must  be  had  to  the  manufacturer,  job- 
ber, retail  merchant,  and  trader  of 
every  description  as  well  as  the  im- 
porter. Erhardt  v.  Ballin  (1893)  55 
Fed.  968,  969,  5  C.  C.  A.  363. 

Where  an  article  has  been  so  ad- 
vanced by  separate  processes  as  to  be 
adapted  for  a  special  purpose  different 
from  the  original  purpose,  and  to  be 
sold  to  a  different  class  of  persons,  and 
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to  be  known  under  spedal  commercial 
designations,  it  is  no  longer  included 
onder  the  original  commercial  designa- 
tion. McLeod  V.  U.  S.  (C.  O.  1896) 
75  Fed.  927. 

In  an  action  to  recover  duties  paid 
on  importations,  on  the  ground  that  they 
were  improperly  classified  as  aniline 
dyes,  it  is  proper  to  instruct  that  if  the 
artides  in  question,  according  to  the 
understanding  of  commercial  men,  deal- 
er's in  and  importers  of  them,  would, 
when  imported,  be  included  in  the  class 
of  articles  known  as  "aniline  dyes,"  by 
whatever  name  they  had  come  to  be 
known,  they  are  subject  to  duty  as 
aniline  dyes,  though  such  articles  were 
unknown  when  the  statute  imposing 
duties  on  aniline  dyes  was  enacted. 
Pickhardt  v.  Merritt  (1889)  132  U. 
S.  252,  10  Sup.  Ct  80,  33  L.  Ed.  353. 

A  law  imposing  a  duty  on  artides 
used  for  a  particular  purpose  should 
not  be  construed  to  cover  artides  not 
so  used  at  the  date  of  the  act,  unless 
expressly  so  provided.  Rossman  v. 
Hedden  (1892)  145  U.  S.  561,  12  Sup. 
Ct.  925,  36  L.  Ed.  817,  affirming  (C.  O. 
1888)  37  Fed.  99;  Martin  v.  Curtis  (C. 
C.  1842)  Fed.  Cas.  No.  9,160,  affirmed 
in  (1845)  44  U.  S.  (3  How.)  106,  11 
L.  Ed.  516. 

In  an  action  for  the  recovery  of  duties 
alleged  to  have  been  illegally  exacted 
by  the  collector  of  customs,  and  paid 
under  protest,  the  fact  that,  at  the 
date  of  the  passage  of  the  act  (R.  S.  § 
2504,  Schedule  A),  goods  of  the  kind 
in  question  had  not  been  manufactured, 
will  not  withdraw  them  from  the  class 
to  which  they  belong,  as  described  in 
the  statute,  where  the  language  used 
fairly  and  clearly  includes  them.  New- 
man V.  Arthur  (1883)  109  U.  S.  132, 
3  Sup.  Ct  88,  27  L.  Ed.  883. 

An  article  not  commercially  known 
in  this  country  at  the  time  of  the  pass- 
age of  a  tariff  law,  but  subsequently 
imported,  and  which  in  fact  comes  with- 
in the  proper  definition  of  a  similar 
article  then  known  and  provided  for  in 
the  act,  and  which  is  so  designated  com- 
mercially, is  entitled  to  be  dassified  as 
such.  Wm.  J.  Matheson  &  Co.  v.  U.  S. 
(1898)  90  Fed.  276. 

Where  commodities  are  not  kept  in 
stock  nor  dealt  in  as  articles  of  gen- 
eral merchandise,  but  are  made  only 
to  the  order  of  those  requiring  them, 
conditions  are  not  such  as  to  allow  the 
establishment  of  a  trade  designation. 
Thomas  v.  F.  B.  Vandegrift  &  Co. 
(1908)  162  Fed.  645,  89  C.  C.  A.  437, 
affirming  judgment  (C.  O.  1907)  153 
Fed.  591. 

In  order  to  give  a  general  term  used 
in  a  tariff  law  a  spedal  or  trade  mean- 
ing, to  include  only  a  particular  class 
of  articles,  it  must  be  shown  that  prior 
to  the  passage  of  the  law  such  term 
was,  in  commerce  and  trade  at  all  ports 
and  trade  centers  of  the  country,  a 
well-known,  uniform,  and  universally  ac- 
cepted  designation  of  such  particular 
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class.  Carson  v.  Nixon  (1898)  90  Fed. 
409,  38  C.  C.  A.  135. 

Usage  suffident  to  establish  a  com- 
mercial designation  which  will  control 
the  meaning  of  words  in  a  tariff  act 
cannot  be  made  out  by  the  evidence 
of  one  dealer,  whose  testimony  is 
practically  limited .  to  his  own  usage, 
especially  when  he  admits  that  the 
artides  are  sometimes  bought  and  sold 
under  other  names.  Berbecker  v. 
Robertson  (1894)  14  Sup.  Ct.  690,  591, 
152  U.  S.  373,  38  L.  Ed.  484. 

Where  the  evidence  as  to  the  com- 
merdal  designation  of  an  article  is  con- 
flicting, the  ordinary  name  given  it  in 
common  speech,  when  proper  under  the 
definition  given  by  the  dictionaries  will 
govern  in  making  classification.  Bour 
V.  U.  S.  (C.  C.  1898)  91  Fed.  533. 

17.  ^—  Long-continued      practice^— 

Wherever  in  the  history  of  customs 
laws  it  is  found  that  a  certain  expres- 
sion has  received,  in  effect,  a  statutory 
construction,  or  a  long  and  uniform  use 
by  Congress  or  by  the  departments, 
that  construction  is  controlling,  unless 
some  other  is  necessary.  This  rule  is 
of  the  highest  authority,  and  masters 
all  others.  U.  S.  v.  Townsend  (1902) 
113  Fed.  442,  51  C.  C.  A.  276;  Bren- 
nan  v.  U.  S.  (1905)  136  Fed.  743,  69 
C.  0.  A.  395  (reversing  judgment  [C. 
C.  1904]  129  Fed.  837);  U.  S.  v.  W. 
N.  Proctor  &  Co.  (1906)  145  Fed. 
126,  76  C.  C.  A.  96  (affirming  judgment 
W.  N.  Proctor  &  Co.  v.  U.  S.  [C.  C. 
1905]  139  Fed.  586);  Burditt  & 
WiUiams  Co.  v.  U.  S.  (1907)  153  Fed. 
67,  82  C.  C.  A.  201;  Kuttroff,  Pickhardt 
&  Co.  V.  U.  S.  (1907)  154  Fed.  1004,  83 
C.  C.  A.  679  (affirming  judgment  U.  S. 
V.  Kuttroff.  Pickhardt  &  Co.  [C.  C.  19061 
147  Fed.  758);  Benkard  v.  ScheU  (0. 
C.)  Fed.  Cas.  No.  1,307;  U.  S.  v.  The 
Recorder  (C.  C.  1847)  Fed.  Cas.  No. 
16,129;  Same  v.  Wotten  (C.  C.  1892) 
50  Fed.  693  (judgment  affirmed  [1892] 
53  Fed.  344,  3  C.  C.  A.  553) ;  Same  v. 
Kaub  (D.  C.  1877)  Fed.  Cas.  No.  15,- 
507;  Goat  &  Sheepskin  Import  (^o.  v. 
U.  S.  (1914)  5  Ct.  Cust  App.  17a 
While  such  rule  is  based  on  sound  rea- 
son, practice  cannot  establish  an  ar- 
bitrary or  wholly  conclusive  dassifica- 
tion.  Pierce  v.  U.  S.  (1911)  1  Ct.  Cust 
App.  171.  And  should  not  control  in 
what  is  not  a  doubtful  case.  IT.  S.  v. 
P.  E.  Anderson  &  Co.  (1909)  175  Fed. 
961,  99  C.  C.  A.  451.  Nor  do  years  of 
illegal  practice  in  classifying  goods  and 
assessing  the  duties  thereon  bar  the 
United  States  from  changing  to  the 
legal  method.  Gulbenkian  v.  U.  S. 
(C.  C.  1909)  175  Fed.  860,  judgment 
affirmed  (1911)  186  Fed.  133, 108  C.  C. 
A.  245. 

18.  «^— >  General  and  specific  enu- 
meration^—The  relative  spedfidty  of 
competing  provisions  of  the  tariff  law 
is  not  always  controlling  of  decision. 
Downing  &  Co.  v.  U.  S.  (1915)  6  Ct 
Cust  App.  447. 
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Imports  In  the  tariff  acts  may  be 
"nonenumerated,"  "generally  enumerat- 
ed," or  "specially  enumerated;*'  each 
phrase  marks  a  different  degree  of  pre- 
cision in  the  description  of  the  Imports. 
(1889)  19  Op.  Atty.  Gen.  272. 

Articles  described  as  a  species  are 
"specially  enumerated,  and  such  enu- 
meration when  made  determines  the 
classification.    Id. 

Under  some  circumstances  language 
describing  a  class  may  be  more  specific 
than  that  containing  a  designation  eo 
nomine,  and  an  article  literally  included 
within  such  a  designation  in  one  para- 
graph of  the  customs  laws  may,  on  ac- 
count of  its  relations  to  a  peculiar  class, 
be  referred  to  some  other  paragraph. 
Brennan  v.  U.  S.  (1905)  136  Fed.  743, 
09  C.  C.  A.  395,  reversing  judgment  (C. 
C.  1904)  129  Fed.  837. 

When  the  name  is  general  and  the 
tariff  specific,  it  embraces  the  whole 
class,  and  questions  of  price,  value,  or 
accidental  chemical  components  are  im- 
materiaL  (1887)  18  Op.  Atty.  Gen. 
583. 

General  terms  in  a  customs  act,  al- 
though sufficiently  broad  to  comprehend 
a  certain  article,  are  not  applicable  if 
it  ia  specifically  designated  therein. 
Movius  ▼.  Arthur  (1877)  95  U.  S.  144, 
24  L.  Ed.  420;  Arthur  v.  Lahey  (1877) 
96  U.  S.  112,  113,  118,  24  L.  Ed.  766; 
Same  ▼.  Stephani  (1877)  96  U.  S.  125, 
24  L.  Ed.  771;  Same  v.  Rheims  (1877) 
96  U.  S.  143,  144,  24  L.  Ed.  813;  U. 
S.  y.  Davis  (1893)  54  Fed.  147,  4  C. 
C.  A.  251;  Same  v.  Field  (1896)  71 
Fed.  513,  514,  18  0.  C.  A.  225;  Bailey 
▼.  Schell  (C.  O.  1863)  Fed.  Gas.  No. 
745;  Dodge  v.  Arthur  (O.  0.  1876) 
Fed.  Gas.  No..  8,950;  Button  ▼.  Schell 
(O.  C.  1879)  Fed.  Gas.  No.  6,962; 
Tong  Duck  Ghung  v.  Kelly  (G.  G.  1879) 
Fed.  Gas.  No.  14,093;  Stodder  v.  Spald- 
ing (G.  G.  1885)  24  Fed.  89;  "Zante 
Gurrants"  (G.  G.  1896)  73  Fed.  183; 
V.  S.  V.  Boden  (G.  G.  1904)  133  Fed. 
839.  GONTRA,  see  Jaffray  v.  Murphy 
(G.  G.  1874)  Fed.  Gas.  No.  7,172. 

When  described  as  a  genus,  or  in 
general  terms,  they  are  merely  enumer- 
ated, and,  in  the  absence  of  a  specific 
enumeration,  such  general  enumeration 
determines  the  classification.  One  such 
general  enumeration  may  also  be  more 
specific  than  another.  (1889)  19  Op. 
Atty.  Gen.  272. 

While  it  is  true  a  more  specific 
designation  controls  as  against  a  gen-, 
eral  designation,  that  a  designation  eo 
nomine  controls  as  against  a  description 
by  class,  where  there  has  been  an  ad- 
ministrative construction  and  this  has 
been  adopted  into  law,  this  construction 
must  controL  Goussios  &  Go.  v.  U.  S. 
(1911)  2  Gt  Gust.  App.  317.  See, 
also,  Brennan  v.  Same  (1905)  136  Fed. 
743,  69  G.  G.  A.  395. 

19. Ambiguity.— In  cases  of  seri- 
ous ambiguity  in  the  language  of  a  law 
imposing  duties,  or  vague  or  doubtful 


interpretation,  the  construction  of  the 
law  should  be  in  favor  of  the  importer. 
Hartranft  v.  Wiegmann  (1887)  7  Sup. 
Gt  1240,  121  U.  S.  609.  30  L.  Ed.  1012; 
American  Net  &  Twine  Go.  v.  Worth- 
ington  (1891)  12  Sup.  Gt.  55,  141  U. 
S.  468,  35  L.  Ed.  821;  Matheson  & 
Go.  V.  U.  S.  (1896)  71  Fed.  394,  18  G. 
G.  A.  143;  U.  S.  v.  Wigglesworth  (G. 
G.  1842)  Fed.  Gas.  No.  16,690;  Powers 
▼.  Barney  (C.  G.  1863)  Fed.  Gas.  No. 
11,361;  McGoy  v.  Hedden  (G.  G.  1889) 
38  Fed.  89;  U.  S.  v.  UUman  (D.  G. 
1871)  Fed,  Gas.  No.  16.593.  And  the 
interpretation  of  doubtful  and  ambigu- 
ous words  is  to  be  explained  in  sub- 
servience to  the  common  policy  of  the 
country.  U.  S.  v.  Whidden  (D.  G. 
1861)   Fed.  Gas.  No.  16,670. 

In  determining  the  intention  with 
which  language  has  been  employed  in  a 
paragraph  of  a  tariff  act  some  am- 
biguity therein  must  be  apparent  to 
warrant  a  resort  to  the  "side  lights" 
obtainable  from  tariff  hearings.  Gon- 
solidated  Kansas  Gity  Smelting  &  Re- 
fining Go.  V.  U.  S.  (1911)  1  Gt.  Gust. 
App.  472. 

20.  Repugnant        provisions.— 

Where  two  provisions  in  a  customs  law 
are  repugnant,  the  last  one  will  prevail. 
Powers  V.  Barney  (G.  G.  1863)  Fed. 
Gas.  No.  11,361. 

21.  — —  Intents— Intent  is  not  an  ele- 
ment in  determining  the  proper  clas- 
sification of  imported  articles,  and  mer- 
chants are  at  liberty  so  to  manufacture 
and  so  to  import  their  goods  as  to  sub- 
ject them  to  the  least  possible  duties 
under  the  tariff  laws.  Johnson  v.  U. 
S.  (G.  G.  1901)  123  Fed.  997;  Stone  & 
Downer  Go.  v.  Same  (G.  G.  1906)  147 
Fed.  603. 

22.  —  Construction  in  favor  of  im- 
porter.—In  cases  of  doubt  in  the  con- 
struction of  tariff  laws,  the  courts  re- 
solve the  doubt  in  favor  of  the  im- 
porter. U.  S.  V.  Davis  (1893)  54  Fed. 
147,  4  G.  G.  A.  251;  Matheson  &  Go.  v. 
U.  S.  (1896)  71  Fed.  394,  18  G.  G. 
A.  143  (following  Hartranft  v.  Wieg- 
mann [1887]  7  Sup.  Gt.  1240,  121  U.  S. 
600,  30  Lk  Ed.  1012,  and  American  Net 
&  Twine  Go.  v.  Worthington  [1891]  12 
Sup.  Gt.  55,  141  U.  S.  468,  35  L.  Ed. 
821);  U.  S.  ▼.  Hatters*  Fur  Exchange 
(1911)  1  Gt.  Gust.  App.  198;  Same  v. 
Wolff  &  Go.  (1914)  5  Gt.  Gust.  App. 
418;  Wright  &  Graham  Go.  v.  U.  S. 
(1916)  6  Gt  Gust.  App.  528;  (1897) 
21  Op.  Atty.  Gen.  541.  But  revenue 
laws  are  not  penal  in  the  sense  that  re- 
quires them  to  be  construed  with  great 
strictness  in  favor  of  the  importer.  U. 
S.  V.  Twenty-Five  Gases  of  Gloths  (D. 
G.  1840)  Fed;  Gas.  No.  16,563;  In  re 
Twenty-Bight  Gases  of  Wine  (D.  G. 
1867)  Fed.  Gas.  No.  14,281. 

Revenue  statutes,  including  those  fix- 
ing duties  on  imports,  are  neither 
remedial  laws  nor  laws  founded  upon 
any  permanent  public  policy,  and  should 
be  construed  most  strongly  against  the 
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(royeniment;  for  burdens  should  not  be 
imposed  on  the  taxpayer  beyond  what 
such  statutes  expressly  and  clearly  im- 
port. Rice  y.  United  States  (1893)  53 
Fed.  910,  4  C.  0.  A.  104. 

In  case  of  doubt  as  to  whether  a 
higher  or  a  lower  duty  is  imposed  by  a 
statute,  the  doubt  should  be  resolved  in 
favor  of  the  importer,  "since  the  inten- 
tion of  Congress  to  impose  the  higher 
duty  should  be  expressed  in  clear  and 
unambiguous  language."  (1907)  26  Op. 
Atty.  Gen.  119.  See,  also,  American 
Net  &  Twine  Co.  v.  Worthington 
(1891)  12  Sup.  Ot.  55,  141  U.  S.  468, 
35  L.  Ed.  821. 

Where,  by  amendment  in  the  senate, 
an  article,  which  was  placed  on  the 
free  list  in  the  bill  passed  by  the  house, 
was  also  placed  in  the  dutiable  list,  and 
remained  in  both  places  as  the  act  was 
finally  passed,  held,  that  the  case  was 
one  of  patent  ambiguity  arising  on  the 
face  of  the  act,  which  ambiguity  must 
be  resolved  in  favor  of  the  importer, 
and  the  goods  admitted  free.  U.  S.  ▼. 
Merck  (C.  C.  1899)  91  Fed.  639. 

Where  the  classification  of  an  import 
is  open  to  a  construction  which  would 
as  well  place  it  on  the  free  list,  the 
course  most  favorable  to  the  importer 
must  be  adopted.  O.  G.  Hempstead  & 
Son  V.  Thomas  (1903)  122  Fed.  538,  59 
C.  C.  A.  342. 

23.  —  Use  of  artlcle^The  use  of 
an  article  does  not  necessarily  control 
its  classification  for  tariff  purposes. 
U.  S.  V.  Nichols  (C.  C.  1891)  46  Fed. 
359.  CONTRA,  Hagedon  v.  Seeberger 
(C.  C.  1889)  38  Fed.  401. 

The  chief  or  predominant  use  to  which 
an  article  is  applied  determines  its 
classification,  although  it  may  be  com- 
monly, generally,  and  practically,  and 
not  merely  exceptionally,  used  for  oth- 
er purposes.  The  chief  or  predominant 
use  meant  is  that  which,  in  ordinary 
language,  is  so  called.  Meyer  v.  Cad- 
walader  (1898)  89  Fed.  963,  32  C.  C. 
A.  456.  The  name  of  an  imported  arti- 
cle is  not  the  sole  guide  by  which  to 
classify  it  for  duty.  Its  uses,  especial- 
ly when  it  is  new,  and  a  substitute  for 
other  articles,  should  be  considered. 
Koch  V.  Seeberger  (C.  C.  1887)  30  Fed. 
424.  A  law  imposing  a  duty  on  articles 
used  for  a  particular  purpose  should 
not  be  construed  to  cover  articles  not 
so  used  at  the  date  of  the  act,  unless 
expressly  so  provided.  Rossman  v. 
Hedden  (1892)  12  Sup.  Ct  925,  928, 
145  U.  S.  561,  36  L.  Ed.  817.  It  is  the 
duty  of  the  jury  to  give  more  atten- 
tion to  the  course  of  trade  in  the  orig- 
inal distribution  of  the  goods  among 
those  who  import  them  than  to  the 
guesses  of  individuals  as  to  the  vari- 
ous uses  to  which  the  articles  may  be 
put  by  individual  consumers.  Meyer  y. 
Cadwalader  (C.  C.  1891)  49  Fed,  26. 
The  test  of  the  "suitableness"  of  an 
article  for  a  certain  purpose  is  not 
whether  it  is  commonly  used  therefor, 
but  whether  it  possesses  actual,  prac- 
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tical,  commercial  fitness  for  that  pur- 
pose. White  V.  U.  S.  (C.  C.  1895)  69 
Fed.  93.  The  test  of  predominant  use 
is  only  resorted  to  where  necessary  to 
properly  classify  an  article  falling  with- 
in two  or  more  classifications,  either 
of  which,  standing  alone,  would  ade- 
quately describe  it,  and  where  the  arti- 
de  is  enumerated  by.  reference  to  its 
use.  Smith  v.  U.  S.  (1899)  93  Fed. 
194,  35  C.  C.  A.  265. 

24. Protection    basis    as   deter- 

mining  classification.— In  construing  the 
tariff  act  of  1890,  the  court  will,  in  a 
proper  case,  as  an  aid  to  interpreta- 
tion, consider  the  fact  that  the  general 
idea  of  the  statute  is  that  of  protec- 
tion to  American  manufactures,  and 
this  idea  suggests  that  an  article  which 
has  been  subjected  to  an  additional 
process  of  manufacture  is  subject  to  a 
higher,  rather  than  an  equal  or  lower, 
rate  of  duty.  Arnold  v.  U.  S.  (1893) 
147  U.  S.  494,  13  Sup.  Ct  406,  37  L. 
Ed.  253. 

The  general  purpose  of  the  so-called 
"McKinley  Tariff  Law"  of  Oct  1,  1890, 
to  protect  and  foster  American  indus- 
tries, is  not  to  override  a  plain  provi- 
sion contained  therein,  which,  in  a  par- 
ticular instance,  fails  to  carry  out  such 
purpose,  or  operates  in  contravention 
of  it.  In  re  Schallenberger  (O.  O. 
1895)  72  Fed.  491. 

The  schedules  of  the  tariff  acts  of 
1890  and  1897  are  based  on  the  prin- 
ciple of  protection  to  American  indus- 
try, and  in  the  construction  of  their 
provisions  no  inference  can  be  drawn 
against  a  particular  construction,  be- 
cause it  will  result  in  imposing  double 
or  treble  duties  on  an  article  by  add- 
ing duties  for  each  stage, it  is  advanced 
in  manufacture.  Burditt  &  Williams 
Co.  V.  U.  S.  (1907)  153  Fed.  67,  82  O. 
C.  A.  201,  reversing  judgment  (C.  O. 
1906)  147  Fed.  892. 

Since  the  tariff  is  enacted  on  protec- 
tive lines,  it  is  proper  to  take  into  con- 
sideration, in  construing  the  law,  the 
fact  that  certain  grades  of  an  imported 
commodity  are  the  only  ones  that  come 
into  competition  with  domestic  prod- 
ucts. Heide  v.  U.  S.  (C.  C.  1909)  175 
Fed.  316. 

In  construing  tariff  acts  based  on 
the  fundamental  idea  of  protection  to 
domestic  manufactures,  and  in  which 
the  duties  are  uniformly  increased  to 
correspond  with  the  advanced  state  of 
manufacture  of  the  article,  where  a 
material  used  in  making  manufactured 
articles  has  been  subjected  to  further 
treatment  than  that  of  a  class  specifi- 
cally enumerated,  it  should  be  classi- 
fied with  a  higher,  rather  than  a  lower, 
class.  U.  S.  V.  Eschwege  (1899)  98 
Fed.  600,  39  C.  C.  A.  169. 

A  construction  of  the  tariff  law  which 
produces  unjust  and  unconscionable  du- 
ties should  be  avoided,  if  possible.  It 
is  to  be  assumed  that  Congress  did  not 
intend  to  make  duties  prohibitive.  Its 
purpose  in  enacting  the  tariff  act  of 
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1897  was  to  protect  and  not  to  pro- 
hibit, to  raise,  and  not  cut  off  revenue, 
to  promote  and  not  to  destroy,  legiti- 
mate competition,  and  such  construc- 
tion should  be  adopted  as  will  give  ef- 
fect to  that  purpose.  Shallus  v.  U.  S. 
(1908)  162  Fed.  653,  89  C.  O.  A.  445, 
reversing  decree  (C.  C.  1907)  155  Fed. 
213. 

In  construing  the  tariff  act  of  Octo- 
ber 1,  1890,  the  court  will,  in  a  proper 
case,  as  an  aid  to  interpretation,  con- 
sider the  fact  that  the  general  idea  of 
the  statute  is  that  of  protection  to 
American  manufactures,  and  this  idea 
suggests  that  an  article  which  has 
been  subjected  to  an  additional  process 
of  manufacture  is  subject  to  a  higher, 
rather  than  an  equal  or  lower,  rate  of 
duty.  Arnold  v.  V.  S.  (1893)  13  Sup. 
Ct  406,  408,  147  U.  S.  494,  37  L.  Ed. 
253,  affirming  judgment  In  re  Arnold 
(C.  O.  1891)  46  Fed.  510. 

25. Manufactured  article.— Ordi- 
narily a  manufactured  article  takes  a 
different  form,  or  at  least  subserves  a 
purpose  different  from  that  of  the  orig- 
inal materials  out  of  which  it  is  made 
and  usually  takes  a  different  name. 
That  does  not  mean,  however,  that  its 
usefulness  as  a  material  has  necessari- 
ly ended  and  that  as  a  manufacture  it 
cannot  serve  the  purpose  of  material 
for  some  other  manufacture.  U.  S.  ▼. 
Richter  (1911)  2  Ot  Gust  App.  167. 

Where  an  article  has  been  advanced 
through  one  or  more  processes  into  a 
completed  article,  known  and  recogniz- 
ed in  trade  by  a  specific  and  distinctive 
name,  other  than  the  name  of  the  ma- 
terial, and  is  put  into  a  completed 
shape  designed  and  adapted  for  a  par- 
ticular use,  it  is  deemed  to  be  a  manu- 
facture within  tariff  acts.  Erhardt  ▼. 
Hahn  (1893)  65  Fed.  273,  275,  5  0.  O. 
A.  99. 

The  mere  fact  of  the  application  of 
labor  to  an  article,  either  by  hand  or 
by  mechanism,  does  not  make  it  nec- 
essarily a  "manufactured  article,"  with- 
in the  meaning  of  the  tariff  laws,  unless 
the  labor  has  been  carried  to  such  .an 
extent  that  the  article  suffers  a  species 
of  transformation,  and  is  changed  into 
a  new  and  different  article,  having  a  dis- 
tinctive name,  character,  or  use.  Baum- 
garten  v.  Magone  (1890)  50  Fed.  69  (fol- 
lowing U.  S.  V.  Semmer  [O.  O.  1890] 
41  Fed.  324);  In  re  Herter  Bros.  (1892) 
50  Fed.  72  (judgment  reversed  [1892] 
53  Fed.  913,  4  C.  C.  A.  107). 

26.  ^—  Crude  article.— An  article 
may  be  crude  for  the  purposes  of  clas- 
sification under  the  tariff  laws,  by  rea- 
son of  the  use  to  which  it  is  applied, 
where  it  is  crude  in  the  sense  that  it  is 
unrefined.  Roessler  &  Hasslacher 
Chemical  Co.  v.  U.  S.  (C.  O.  1899)  94 
Fed.  822. 

27. "Fit  only  for  such   use."— 

The  term  "fit  only"  implies  that  the 
article  to  which  it  applies  has  no  prac- 
tical commercial  fitness  for  uses  other 


than  those  designated.  Stone  &  Down- 
er Co.  V.  U.  S.  (1913)  4  Ct  Cust  App. 
47. 

The  phrase  "fit  only  for  such  use" 
means  fit  in  a  commercial  sense;  but 
whether  an  article  must  be  held  fit  for 
a  certain  use,  if  when  blended  with 
other  articles  it  becomes  so  fit,  is  a 
question  now  reserved.  Stone  &  Down- 
er Co.  V.  U.  S.  (1911)  1  CL  Cust  App. 
513. 

28.  —  "Colored."— The  word  "col- 
ored" is  a  participial  adjective  used 
generally  with  the  meaning  of  "having 
a  color."  The  color's  origin  does  not 
enter  into  the  essential  meaning  of  the 
word.  Davison  ▼.  U.  S.  (1911)  2  Ct 
Cust  App.  78. 

29.  —  "Composed  of."— A  tariff  pro- 
vision for  a  manufactured  article  "com- 
posed of*  a  certain  material  applies, 
in  the  absence  of  other  controlling 
rules  of  construction,  to  the  appropri- 
ate article  if  composed  in  chief  value 
of  the  given  material.  Hensel,  Bruck- 
mann  &  Lorbacher  v.  U.  S.  (1915)  6 
C^  Cust  App.  162. 

30.  ^—  "Derived  from."- The  term 
"derived  from,"  used  in  a  tariff  act  to  . 
describe  a  product,  has  its  ordinary 
meaning  of  "produced  from,"  and  re- 
lates to  the  physical  substance  from 
which  such  product  is  obtained,  and  not 
to  its  chemical  relationship.  Farbenfa- 
briken  of  Elberfeld  &  Co.  ▼.  U.  S. 
(1900)  102  Fed.  603,  42  C.  C.  A.  525, 
affirming  judgment  (C.  C.  1900)  99  Fed. 
553,  554,  719. 

31.  —  "Not  otherwise  provided  for." 
— ^In  enacting  tariff  laws  it  has  evi- 
dently been  the  intention  of  Congress 
that  the  enumeration  of  dutiable  arti- 
cles should  be  as  nearly  exhaustive  as 
possible;  and  imported  articles  should 
therefore  not  be  classified  under  claus- 
es for  articles  "not  otherwise  provided 
for,"  if  by  fair  construction  they  can  be 
embraced  within  a  specific  enumera- 
tion of  dutiable  articles.  O.  6.  Hemp- 
stead &  Son  V.  U.  S.  (1907)  158  Fed. 
584,  86  C.  C.  A.  42. 

The  expression  "not  otherwise  pro- 
vided for,"  or  "not  specially  provided 
for,"  in  a  tariff  provision,  does  not  de- 
prive the  general  rule  as  to  classi- 
fication by  specific  designation  of  its 
ordinary  application,  so  that  a  pro- 
vision which  specifically  *  designates 
goods,  but  which  is  so  qualified,  shall 
not  prevail  over  words  of  a  general  de- 
scription in  another  provision  contain-  ^ 
ing  no  such  qualification.  U.  S.  v.  ' 
Schwarz  (C.  C.  1905)  140  Fed.  302,  de- 
cree affirmed  Thomas  v.  Same  (1906) 
140  Fed.  989,  71  C.  O.  A.  401. 

32. "Such."— The    word    "such" 

ordinarily  refers  to  the  next  immediate 
antecedent,  but  not  necessarily;  never 
when  the  purpose  of  the  section  in 
which  it  is  used  would  thereby  be  im- 
paired.   (1897)  21  Op.  Atty.  Gen.  551. 

33.  — i  Change  of  artlole^-A  change 
which  renders  an  article  substantially 
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different  as  an  article  of  commerce,  and 
adapts  it  to  all  the  uses  of  another  ar- 
ticle, on  which  a  higher  rate  of  duty  is 
levied,  destroys  its  legal  identity,  and 
is  a  material  change,  under  the  revenue 
law.  Wilkinson  v.  Greely  (0.  0.  1853) 
Fed.  Cas.  No.  17,672. 

34.  ^—  Titles  prefixed  to  schedules. 

—The  titles  of  the  various  schedules  in 
tariff  acts  are  not  intended  to  be  per- 
fectly accurate,  but  furnish  general  in- 
formation only  of  the  articles  enumer- 
ated in  the  paragraphs  therein.  Hol- 
lender  v.  Magone  (1893)  13  Sup.  Ct 
932,  933,  149  U.  S.  586,  37  L.  Ed.  860, 
reversing  judgment  (C.  G.  1889)  38 
Fed.  912;  U.  S.  v.  Brown  &  Badie 
(1905)  136  Fed.  550,  69  O.  C.  A.  260; 
(1894)  21  Op.  Atty.  Gen.  66. 

35. Separation    of    article    Into 

parts.— In  applying  a  tariff  law,  a  single 
article  may  be  constructively  separated 
into  parts  subject  to  different  classi- 
fications. Judgment  (C.  C.  1906)  142 
Fed.  303,  reversed.  Hillhouse  v.  U.  S. 
(1907)  152  Fed.  163.  81  O.  O.  A.  415, 
writ  of  certiorari  denied  U.  S.  v.  Hill- 
house  (1908)  28  Sup.  Ct  568,  208  U. 
S.  615,  52  L.  Ed.  646. 

Act  Jan.  29,  1795,  S  2,  providing  that 
where  any  article  is  made  subject  to 
duty,  the  parts  thereof  when  import- 
ed separately  shall  be  subject  to  duty 
at  the  same  rate  was  limited  to  duties 
imposed  by  laws  then  existing,  and 
does  not  apply  to  subsequent  tariff 
acts.  U.  S.  ▼.  Schoverling  (1892)  13 
Sup.  Ct  24,  26,  146  U.  S.  76,  86  L.  Ed. 
893. 

36.  —  Pretyniptiens.^LaBffuage  will 
be  presumed  to  be  used  in  commerce  as 
in  ordinary  life  and  to  establish  that  a 
term  is  used  in  commerce  with  a  signifi- 
cation differing  from  that  of  the  same 
term  when  ordinarily  employed,  its  use 
in  commerce  must  be  shown  to  be  gen- 
eral, uniform,  and  definite.  U.  S.  v. 
Salomon  (1911)  1  Ct  Gust  App.  246. 

The  presumption  that,  if  a  special 
meaning  is  attached  to  certain  words  in 
a  prior  tariff  act,  it  would  be  presumed 
that  Congress  intended  that  they  should 
have  the  same  signification  when  used  in 
a  subsequent  act  in  relation  to  the  same 
subject  matter,  is  not  conclusive.  Mad- 
dock  V.  Magone  (1894)  14  Sup.  Ct  588, 
589,  152  U.  S.  368,  38  L.  Ed.  482. 

It  is  to  be  presumed  that  every  pro- 
vision of  a  customs  act  classifying  mer- 
chandise has  relation  to  some  existing 
'course  of  business.  Loggie  v.  U.  S. 
(1905)  137  Fed.  813,  70  C.  C.  A.  433. 

All  doubts  arising  under  paragraph 
297  of  the  tariff  act  of  1894  (28  Stat 
G6)  are  presumptively  to  be  resolved  in 
favor  of  the  lower  rate  of  duty,  save 
where  the  act  mentions  or  describes  the 
same  article  in  two  different  places, 
when  the  higher  rate  governs.  (1894) 
21  Op.  Atty.  Gen.  66. 

37.  —  Evldenoe^-In  tariff  statutes 
words  describing  merchandise  are  to  be 
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taken  as  used  In  their  commercial  sense, 
but  the  common  and  the  commercial 
meanings  are  presumed  to  be  the  same. 
If  a  difference  in  meaning  is  attempted 
to  be  shown,  the  party  seeking  to  show 
a  difference  has  the  burden  of  proof. 
U.  S.  V.  Walter  (1913)  4  Ct  Cust  App. 
95. 

Where  a  dear  preponderance  of  evi- 
dence cannot  be  adduced  as  to  the  mean- 
ing of  an  expression  in  a  tariff  act  de- 
partmental construction  tacitly  approv- 
ed by  congressional  recognition  should 
turn  the  scale  and  be  accepted  as  suffi- 
cient evidence  of  the  legislative  intent 
(1887)  18  Op.  Atty.  Gen.  533. 

The  ordinary  rules  of  evidence  are  to 
be  applied  with  reference  to  interest, 
character,  and  weight  of .  testimony,  to 
be  received  from  those  engaged  in  or 
familiar  with  commerce,  trade,  and 
trafiHc  in  the  article.    Id. 

Evidence  as  to  the  trade  meaning  of 
a  term  used  in  the  tariff  act  is  inad- 
missible unless  such  meaning  differs 
from  the  ordinary  dictionary  meaning  of 
the  term,  or  its  meaning  in  common 
speech.  U.  S.  v.  Nordlinger  (1903)  121 
Fed.  600,  58  0.  C.  A.  438,  writ  of  cer- 
aorari  denied  Nordlinger  v.  U.  S.  (1903) 
24  Sup.  Ct  848,  191  U.  S.  575,  48  U 
Ed.  308. 

The  burden  of  showing  that  an  im- 
port is  dutiable  is  on  the  government 
O.  G.  Hempstead  &  Son  v.  Thomas 
(1903)  122  Fed.  538,  59  O.  C.  A.  342. 

The  evidence  in  this  case  fails  to 
show  that,  by  definite,  universal,  and 
general  commercial  designation,  the  in- 
terior decorations  of  an  apartment  are 
divided  into  different  classes,  of  which 
upholstery  is  one.  U.  S.  v.  Snow's  U.  S. 
Sample  Express  Co.  (1916)  6  Ct  Cust 
App.  477. 

The  testimony  of  a  single  witness  that 
**we"— evidently  meaning  the  firm  which 
he  represented— "consider  it  among  the 
fruit  sirups"  is  not  sufficient  to  show 
commercial  designation.  U.  S.  v.  Wak- 
em  &  McLaughlin  (1915)  6  Ct  Cust 
App.  385. 

39.  —  Questions  for  Jury.— Wheth- 
er an  imported  article  is  or  is  not  known 
in  commerce  by  the  word  or  terms  used 
in  the  act  imposing  the  duty  is  a  ques- 
tion of  fact  Tyng  v.  Grinnell  (1875) 
92  U.  S.  467,  23  L.  Ed.  733;  Bacon  v. 
Bancroft  (C.  C.  1840)  Fed.  Cas.  No. 
714;  Button  v.  ScheU  (C.  C.  1879)  Fed. 
Cas.  No.  6,962;  Zante  Currants  (C.  C. 
1896)  73  Fed.  183;  Beatty's  Ex*r  v. 
U.  S.  (1856)  Dev.  Ct  CI.  §  244. 

In  the  construction  of  tariff  lates  the 
ordinary  meaning  of  a  phrase  in  com- 
mon speech  is  a  question  of  law  for 
the  court;  the  commercial  meaning  is  a 
question  of  fact  for  the  jury.  Vom 
Cleff  V.  Magone  (C.  C.  1893)  57  Fed. 
198,  judgment  affirmed  Magone  v.  Vom 
Cleff  (1895)  70  Fed.  980,  17  C.  C.  A. 
549.  The  question  whether  a  particu- 
lar importation,  on  which  a  duty  has 
been  imposed,  is  properly  included  in  a 
particular  name  of  a  substance  as  em- 
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ployed  in  the  tariff  laws,  is   for   the  of  law  for  the  court.    Nix  v.  Hedden  (C. 

jury,  and  not  the  court    Weilbacher  v.  0.  1889)  39  Fed.  109,  judgment  affirm- 

Merritt  (C.  C.  1888)  37  Fed.  85.    Where  ed  (1893)  13  Sup.  Ct  881,  149  U.  S. 

the  words  in  a  statute  imposing  duties  304,  37  L.  Ed.  745,  following  Marvel 

on  imported  merchandise  are  not  tech-  ▼.  Merritt  (1885)  116  U.  S.  11,  6  Sup. 

nical,  their  interpretation  is  a  matter  Ct  207,  29  L.  Ed.  550. 

DUTIABLE  LIST 

SGHEDULB  A,-CHEMICALS,  OILS,  AND  PAINTS 

L  Acids :  Boracic  acid,  %  cents  per  pound ;  citric  acid,  5  cents 
per  pound;  formic  acid,  1%  cents  per  pound;  gallic  acid,  6  cents 
per  pound;  lactic  acid,  P/^  cents  per  pound;  oxalic  acid,  1% 
cents  per  pound;  p)rrogallic  acid,  12  cents  per  pound;  [salicylic 
acid,  2%  cents  per  pound;]  tannic  acid  and  tannin,  5  cents  per 
pound ;  tartaric  acid,  3%  cents  per  pound ;  all  other  acids  and  acid 
anhydrides  not  specially  provided  for  in  this  section,  IS  per  centum 
ad  valorem. 

The  words  in  this  paragraph  "salicylic  acid,  2%  cents  per  pound,"  inclosed 
in  brackets,  were  repealed  by  Act  Sept.  8,  1916,  c.  463,  §  502,  post,  S  5291c, 
and  a  different  rate  of  duty  imposed  thereon  by  §{  500,  501,  of  said  Act  Sept. 
8,  1916,  c.  463,  post,  {{  5291a,  5291b. 

Notes  of  Deoisiona 

Aelds  oommeroiaily  so  known^— Two  Red  oil  or  oleic  acidi^-So-called  red 
coal  tar  preparations,  consisting  of  oil  or  oleic  acid,  which  is  used  other- 
phtalic  anhydride  and  tetrachlorphtalic  wise  than  as  soap  stock,  held  not  un- 
anhydride,  which,  though  not  acids  der  Act  1897,  an  oil  commonly  used  in 
chemically,  are  commercially  known  as,  soap  making,  fit  only  for  such  uses, 
and  perform  the  functions  of,  acids,  but  dutiable  as  an  acid  not  specially  pro- 
held  "adds  used  for  ♦  ♦  ♦  manu-  vided  for.  Edwards  Hill's  Sons  &  Co. 
facturing  purposes,"  and  not  a  coal  tar  v.  U.  S.  (C.  C.  1906)  143  Fed.  361, 
preparation.  Heller  &  Mers  Co.  v.  U.  judgment  aflSrmed  (1906)  151  Fed.  476, 
a  (C.  C.  1900)  124  Fed.  299.  81  O.  C.  A.  13. 

Boraelo  acid.— An  antiseptic  preserva-  Sulphotolulc  acld^-Sulphotoluic  add, 

tive,  consisting  of  an  intimate  mecham.  ^iji^h  is  both  an  add  and  a  preparation 

^  mixture  of  boraac  acid  and  borax,  ^£  ^oal  tar,  but  not  a  color  or  dye, 

the    former   bong    the    more   valuable  j^jld,  under  Act  1890,  an  acid  not  spe- 

component,  held  wi  artode  not  enumer-  ^ially  provided  for,  and  not  a  color  or 

**?f ..'''  ^?i  ^^^\  "'^^''  ^^  'boradc  ^         Matheson  &  Co.  v.  U.  S.  (1896) 

aad,'    as  "chemical  compounds  "  or  as  ^^  p^^^  394   ig  q.  C.  A.  143. 
"borax"   or   "borate  material,"   and  is 

therefore  subject  to  assessment  at  the  Tannic  acid.— Extract  of  nutgalls  held 

same  rate  of  duty  as  boracic  add,  under  dutiable  as  tannic  acid.    See  paragraph 

the   similitude  danse.     Berth  Levi  &  30. 
Co.  V.  U.  S.  (C.  C.  1903)  126  Fed.  420. 

2.  Acetic  anhydrid,  2j4  cents  per  pound. 

Notes  of  Deoisiom 
Acetic  add  anhydrid.— The  term  "ace-      Lueders  &  Co.  y.  U.  S.  (0.  O.  1905) 
tic  add,"  under  Act  1897,  held  to  in-      140  Fed.  970. 
dude  "acetic  add  anhydrid.**     George 

3.  Acetone,  1  cent  per  pound. 

4.  Dried  tgg  albumen,  3  cents  per  pound. 

Notes  of  Deoisioiui 

Albumen.  —  Albumen  commonly  so 
called  held  not  dutiable  as  albumen.  See 
paragraph  392. 

5.  Alkalies,  alkaloids,  and  all  chemical  and  medicinal  compounds, 
preparations,  mixtures  and  salts,  and  combinations  thereof  not 
specially  provided  for  in  this  section,  IS  per  centum  ad  valorem. 

Notes  of  Deeisions 

Alkalolds^-Crude  cocaine  held  dutia-         Alkaloid  salt^— Hydrochlorate  or  mu- 

ble   as  an  alkaloid.     Hirzel   v.   U.   S.      riate   of   cocaine   held   dutiable   as   an 

(1893)  58  Fed.  772,  7  C.  C.  A.  491;       "alkaloid  salt,"  under  Act  1890,   rath- 

In  re  Hirzel  (C*  a  1893)  53  Fed.  1006.       er   than   as   a   "medicinal   preparation 

(6189) 


§  5291 


DUTIES  UPON  IMPOBTS 


(Tit  33 


in  the  preparation  of  which  alcohol  is 
used."  In  re  Mallinckrodt  Chemical 
Works  (C.  C.  1894)  66  Fed.  746. 

Chemical  compound  or  8alt.--Alizarin 
assistant  held  dutiable  as  a  chemical 
compound.    See  paragraph  45. 

An  antiseptic  preserratiye  held  not 
a  chemical  compound.    See  paragraph  1. 

Bichromate  of  soda  held  dutiable  as  a 
chemical  compound  or  salt  See  para- 
graph 67. 

Cadmium  sulphite  held  not  dutiable 
as  a  chemical  compound  or  salt.  See 
paragraph  63. 

Carbollneum  or  carbolineum  aven- 
arius  held  not  dutiable  as  a  chemical 
compound.     See  paragraph  21. 

Chloral  hydrate  held  dutiable  as  a 
chemical  compound.    See  paragraph  18. 

Chrysarobin  held  not  dutiable  as  a 
medicinal  preparation.  See  paragraph 
27. 

Combination  of  asphalt  and  bitumen 
held  not  dutiable  as  a  chemical  com- 
pound or  mixture.    See  paragraph  534. 

Commercial  carbonate  of  baryta  held 
not  dutiable  as  a  chemical  compound 
or  salt    See  paragraph  51. 

Extract  of  logwood  held  not  dutiable 
as  a  chemical  compound.  See  para- 
graph 30. 

Extract  of  nutgalls  held  not  dutiable 
as  a  chemical  compound.  See  para- 
graph 30. 

Hyoscin  hydrobromate  held  not  du- 
tiable as  a  chemical  compound  or  salt 
See  paragraph  16. 

Lanoline  held  dutiable  as  a  medicinal 
proprietary  preparation.  See  para- 
graph 44. 

Lysol  held  not  dutiable  as  a  chemi- 
cal compound.     See  paragraph  21. 

Oil  of  mirbane  or  nitrobenzole  held 
not  dutiable  as  a  chemical  compound. 
See  paragraph  23. 

Preparations  of  coal  tar  held  not 
dutiable  as  a  chemical  compound.  See 
paragraph  21. 

Refined  carbonate  of  potash  held  not 
dutiable  as  a  chemical  compound  or 
salt.     See  paragraph  580. 

Saccharin  held  dutiable  as  a  chemical 
compound.     See  paragraph  179. 

Salol  held  dutiable  as  a  chemical  salt 
See  paragraph  18. 

Tetrachloride  of  tin  held  not  dutiable 
as  a  chemical  compound.  See  para- 
graph 526. 

Tolidine  base  and   binitrotolule   held 
not  dutiable  as  a  chemical  compound.  ' 
See  paragraph  23. 

Verdigris  held  not  dutiable  as  a  chem- 
ical compound.     See  paragraph  421. 

Qlycerophosphate  of  lime,  though  oc- 
casionally dispensed  medicinally,  held, 
not  a  "medicinal  preparation,"  but  a 
"chemical  compound,"  within  Act  1897. 
A.  Klipstein  &  Co.  v.  TJ.  S.  (1909)  167 
Fed.  535,  93  C.  C.  A.  67. 

Borate  of  manganese  or  bormangan, 
which  is  a  manufactured  article  made 
from   manganese  and   borates  of  lime 
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or  soda,  held  dutiable  as  a  chemical 
compound  or  salt  Hempstead  y.  Thom- 
as (1904)  129  Fed,  907,  64  C.  C.  A. 
339,  reversing  decree  O.  G.  Hempstead 
&  Son  V.  U.  S.  (C.  C.  1903)  123  Fed. 
346. 

Acetate  of  copper,  though  a  yariety 
of  verdigris,  and  known  commercially 
as  "pure  or  distilled  verdigris,"  was 
dutiable  under  paragraph  76,  Act  1890, 
as  a  chemical  compound,  and  was  not 
entitled  to  free  entry  under  paragraph 
749  as  verdigris  or  subacetate  of  cop- 
per. U.  S.  V.  Ducas  (1897)  78  Fed. 
339,  24  C.  C.  A.  121,  reversing  Ducas 
V.  U.  S.  (C.  C.  1896)  71  Fed.  954. 

Crude  cocaine,  being  an  alkaloid  de- 
rived from  the  leaves  of  the  coca  plant, 
in  the  extraction  or  purification  where- 
of alcohol  is  used,  but  which  contains, 
as  imported,  from  10  to  20  per  cent 
of  impurities,  and  is  used  chiefly  in  the 
manufacture  of  oleates,  cocaine  salts, 
hydrochlorate  of  cocaine,  cocaine  wines, 
etc.,  though  occasionally  used  for  ex- 
ternal applications  as  a  cheap  substi- 
tute for  the  pure  article,  held  dutiable 
as  a  chemical  compound,  and  not  as  a 
medicinal  preparation  in  which  alcohol 
is  used.  Hirzel  v.  U.  S.  (1893)  58 
Fed.  772,  7  C.  C.  A.  491;  In  re  Hirzel 
(C.  C.  1893)  53  Fed.  1006. 

Bone  size  substitute,  consisting  of 
chemical  starch,  dextrin,  magnesium 
chloride,  and  silica,  which  is  used  for 
stiffening  the  backs  of  fabrics,  held 
under  Act  1897  not  a  preparation  fit 
for  use  as  starch,  but  a  chemical  com- 
pound. U.  S.  V.  B.  P.  Ducas  &  Co.  (C. 
C.  1903)  149  Fed.  253. 

Dulcin,  being  a  chemical  compound,  is 
dutiable  as  such  imder  Act  1897,  and 
not  as  saccharine,  under  paragraph  211 
of  that  act  U.  S.  ▼.  Lehn  (C.  C.  1902) 
113  Fed.  1005. 

Perfumed  smelling  salts  were  dutiable 
as  chemical  salts,  under  Act  1894,  and 
not  as  articles  of  perfumery.  U.  S. 
V.  Utard  (C.  C.  1899)  91  Fed.  522. 

The  phrase  "chemical  compound  Or 
salt,"  in  section  2502  of  the  act  of 
March  3,  1883,  held  too  general  to  take 
an  article  out  of  the  similitude  clause 
of  section  2499  of  said  act  Lloyd  v. 
McWiUiams  (C.  C.  1887)  31  Fed.  261, 
judgment  affirmed  (1890)  11  Sup.  Ct 
173,  137  U.  S.  576,  34  L.  Ed.  788. 

There  must  be  some  artificial  mixture 
of  chemicals  or  artificial  compounding 
of  substances  to  produce  a  chemical 
compound  or  chemical  mixture.  A  nat- 
ural ore  which  has  received  no  treat- 
ment except  to  be  mechanically  ground 
is  not  a  chemical  compound  or  mixture. 
U.  S.  V.  Davies,  Turner  &  Co.  (1914) 
5  Ct  Cust  App.  196. 

A  chemical  compound  is  not  simply 
a  mingling  of  components,  but  a  com- 
bination of  them,  resulting  in  their 
destruction  as  distinct  entities  and  in 
the  development  by  chemical  reaction 
of  a  new  substance  possessing  proper- 
ties  radically  different  from   those  of 
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its  constituent  elements.  Strohmeyer 
&  Appe  Co.  ▼.  U.  a  (1911)  2  Ct  Oust 
App.  285. 

Mixture  implies  that  the  corporeal 
intef  rity,  the  separate  chemical  nature, 
and  individual  properties  of  the  mixed 
ingredients  have   been   preserved.     Id. 

A  combination  of  lime,  carbonate  of 
lime,  and  manganese  oxide,  for  use  in 
drying  and  hardening  varnish,  held  un- 
der Act  1897,  dutiable  as  a  chemical 
compound.    Id. 

Perborate  of  sodium  held  under  Acts 
of  1897  and  of  1909  not  dutiable  as 
borate  material,  but  as  a  chemical  com- 
pound. Morgenstem  &  Go.  v.  U.  S. 
(1911)  2  Ct  Cust.  App.  213. 

Binoxide  of  barium  does  not  occur 
in  a  state  of  nature;  it  is  not  a  day 
or  earth,  wrought  or  unwrought;  nor 
is  it  a  mere  mechanical  mixture,  but 
is  an  artificially  produced  chemical 
compound,  and  dutiable  as  such  under 
act  of  1897.  McKesson  v.  U.  S.  (1911) 
1  CJt.  Chist  App.  213. 

Tri-nitro-iso-butyl-xylol,  or  artificial 
musk,  held,  under  Act  1897,  not  du- 
tiable as  a  coal  tar  preparation,  but 
as  a  chemical  compound.  Magnus  t. 
U.  S.  (1911)  1  Ct  Oust  App.  166. 

Medicinal  preparation8.^Acetanllid 
held  not  a  medicinal  preparation.  See 
paragraph  18. 

Anthrax  vaccine  or  blackleg  held  not 
dutiable  as  a  medidnal  preparation. 
See  paragraph  400. 

Diphtheria  antitoxine  held  dutiable  as 
a  medicinal  preparation.  See  para- 
graph 400. 

Elaterium  in  cakes  held  not  dutiable 
as  a  medicinal  preparation.  See  para- 
graph 477. 

Guaiacol  carbonate  held  dutiable  as  a 
medicinal  preparation.  See  paragraph 
18. 

Guarana  held  not  dutiable  as  a  medic- 
inal preparation.     See  paragraph  477. 

Loretin  held  not  dutiable  as  a  medic- 
inal preparation.    See  paragraph  387. 

Orange  flower  water  and  rose  water 
held  dutiable  under  act  of  1897  as  medic- 
inal preparation,  but  oot  dutiable  as 
such  under  Act  1883.  See  paragraph 
48. 

Powder  made  from  juice  of  papaw 
melon  held  not  dutiable  as  a  medicinal 
preparation.     See  paragraph  477. 

Salol  held  dutiable  as  a  medicinal 
preparation.     See  paragraph  18. 

Soluble  creosote  held  not  dutiable  as 
a  chemical  compound.  See  paragraph 
452. 

The  expression  "medicinal  prepara- 
tions" means  such  articles  as  are  of 
use  or  believed  by  the  prescriber  or 
user  fairly  and  honestiy  to  be  of  use 
in  curing  or  alleviating  or  palliating  or 
preventing  some  disease  or  affection  of 
the  human  frame.  J>odge  &  Olcott  v. 
U.  S.  (C.  C.  1891)  130  Fed.  624. 

Chloral  hydrate,  now  specifically  men- 
tioned in  paragraph  18,  held,  under  Act 
1897,    not    dutiable    as    an    alcoholic 


medicinal  preparation,  but  as  a  medic- 
inal preparation  not  containing  alcohol, 
or  in  the  preparation  of  which  alcohol 
is  not  used.  U.  S.  v.  Schering  (C.  C. 
1902)  119  Fed.  473  (judgment  reversed 
[1903]  123  Fed.  65,  69  C.  C.  A.  283) ; 
Battie  &  Co.  Chemists*  Corp.  v.  U.  S. 
(C.  C.  1901)  108  Fed.  216. 

Muriate  of  cocaine,  which  is  made 
and  used  solely  as  a  medicine,  was 
dutiable  as  a  medicinal  preparation,  un- 
der paragraph  74,  Act  1890,  and  not 
as  a  chemical  salt,  under  paragraph  76, 
though  it  in  fact  belongs  to  this  class 
of  substances.  The  former  description, 
being  more  narrow  and  specific,  must 
prevail  over  the  latter.  Fink  v.  U.  S. 
(1898)  18  S.  Ct  770,  170  U.  S.  684, 
42  li.  Ed.  1163,  affirming  Lehn  v.  U. 
S.  (C.  C.  1895)  66  Fed.  748. 

The  term  "medicinal  preparations," 
in  Act  1897,  includes  adeps  lanse  anhy- 
drous and  adeps  lanse  cum  aqua,  which 
are  highly  finished  products  of  wool 
grease,  are  used  prindpally  in  thera- 
peutics, are  sold  generally  to  the  drug 
trade,  and  are  used  to  some  extent  in 
salves  and  medicinal  soaps,  and  wool 
grease  does  not  include  them.  Zinkeis- 
en  &  Co.  V.  U.  S.  (1909)  167  Fed.  312, 
92  C.  C.  A.  624. 

Gaduol,  an  extract  of  cod  liver  oil, 
which  in  the  form  in  which  imported 
is  not  prepared  for  the  use  of  the  apoth- 
ecary or  physician,  and  which  is  not 
dispensed  in  that  form,  held  under 
Act  1897,  not  a  medicinal  preparation, 
but  a  chemical  compound.  U.  S.  v. 
Merck  &  Co.  (1905)  136  Fed.  817,  69 
C.  C.  A.  472,  affirming  judgment  Merck 
&  Co.  V.  U.  S.  (C.  C.  1903)  126  Fed. 
438. 

The  articles  designated  by  the  phrase 
"medicinal  preparations"  wiU  be  such 
as  from  time  to  time  come  within  its 
meaning,  and  not  solely  those  meant 
by  it  at  the  time  of  the  passage  of  the 
act.  U.  S.  V.  Roessler  &  Hasslacher 
Chemical  Co.  (1897)  79  Fed.  313,  24 
C.  C.  A.  604,  affirming  judgment  Roes- 
sler &  Hasslacher  Chemical  Co.  v.  U. 
S.  (C.  C.  1896)  71  Fed.  957. 

Gelatin  capsules  containing  balsam 
are  dutiable  as  "medicinal  prepara- 
tions," under  Act  1897.  U.  S.  v.  Lehn 
&  Fink  (C.  C.  1909)  172  Fed.  171. 

Hexamethylentetramin  held  a  medic- 
inal preparation  in  the  preparation  of 
which  alcohol  is  not  used,  within  act  of 
1897.  Lehn  &  Fink  v.  U.  S.  (0.  C. 
1906)  147  Fed.  640. 

Paraldehyde,  though  produced  from 
aldehyde,  which  is  a  by-product  in  the 
distillation  of  alcohol,  but  contains  no 
alcohol,  is  a  medicinal  preparation  in 
the  preparation  of  which  alcohol  is  not 
used,  within  Act  1897.  Merck  &  Co. 
v.  U.  S.  (C.  C.  1905)  147  Fed.  895. 

Creolin -Pearson  is  not  a  medicinal 
preparation  within  Act  1897.  Merck 
&  Co.  V.  U.  S.  (C.  0.  1903)  147  Fed. 
896. 

Fruit  juice  which  has  been  concen- 
trated and  medicated  but  is  not  used 
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by  itself  as  a  medicine,  but  as  an  in-  preparation  under  Act  1890.  G.  B. 
trredient  in  the  preparation  of  a  medi-  Richard  &  Co.  ▼.  XT.  S.  (O.  O.  1892) 
cine»  held  not  dutiable  as  a  medicinal      147  Fed.  891. 

6.  Alumina,  hydrate  of,  or  refined  bauxite ;  alum,  alum  cake,  pat- 
ent alum,  sulphate  of  alumina,  and  aluminous  cake,  and  all  other 
manufactured  compounds  of  alumina,  not  specially  provided  for 
in  this  section,  15  per  centum  ad  valorem. 

Notes  of  Deoisions 

Refined  bauxite.— The  white   powder  held  not  bauxite,  within  paragraph  601 

known  to  the  trade  as  "refined  bauxite/'  of  the  free  list  of  Act  1890.    In  re  Ir- 

which  is  manufactured  from  bauxite  by  win  (O.  0. 1894)  62  Fed.  150,  judgment 

removing  from  the  crude  ore  the  im-  affirmed  Irwin  v.  U.  S.  (1895)  67  Fed. 

purities  of  iron,  silica,  and  titanic  add,  232,  14  C.  C.  A.  881. 

7.  Ammonia,  carbonate  of,  and  muriate  of,  ^  of  1  cent  per 
pound;  phosphate  of,  1  cent  per  pound;  liquid  anhydrous,  2j4 
cents  per  pound;  ammoniacal  gas  liquor,  10  per  centum  ad  va- 
lorem. 

8.  Argols  or  crude  tartar  or  v^ine  lees  crude  or  partly  refined, 
containing  not  more  than  90  per  centum  of  potassium  bitartrate,  5 
per  centum  ad  valorem;  containing  more  than  90  per  centum  of 
potassium  bitartrate,  cream  of  tartar,  and  Rochelle  salts  or  tartrate 
of  soda  and  potassa,  2J/^  cents  per  pound ;  calcium  tartrate  crude, 
5  per  centum  ad  valorem. 

9.  Balsams:  Copaiba,  fir  or  Canada,  Peru,  tolu,  and  all  other 
balsams,  which  are  natural  and  uncompounded  and  not  suitable  for 
the  manufacture  of  perfumery  and  cosmetics,  if  in  a  crude  state, 
not  advanced  in  value  or  condition  by  any  process  or  treatment 
whatever  beyond  that  essential  to  the  proper  packing  of  the  bal- 
sams and  the  prevention  of  decay  or  deterioration  pending  manu- 
facture, all  the  foregoing  not  specially  provided  for  in  this  section, 
10  per  centum  ad  valorem;  if  advanced  in  value  or  condition  by 
any  process  or  treatment  whatever  beyond  that  essential  to  the 
proper  packing  of  the  balsams  and  the  prevention  of  decay  or  de- 
terioration pending  manufacture,  all  the  foregoing  not  specially 
provided  for  in  this  section,  15  per  centum  ad  valorem :  Provided, 
That  no  article  containing  alcohol  shall  be  classified  for  duty  un- 
der this  paragraph. 

Notes  of  Deoisions 

Balsams  advanced  in  valuer— Balsam  condition "    under    Act    1897,    because 

in  gelatin  capsules  cannot  be  considered  nothing  whatever  has  been  done  to  the 

simply  as  balsam  and  classified  as  "bal-  balsam  itself.     U.  S.  y.  Lehn  &  Fink 

gams    •    ♦    •    advanced    in    value    or  (O.  O.  1909)  172  Fed.  171. 

10.  Barium,  chloride  of,  %  cent  per  pound;  dioxide  of,  lj4  cents 
per  pound;   carbonate  of,  precipitated,  15  per  centum  ad  valorem. 

11.  Blacking  of  all  kinds,  polishing  powders,  and  all  creams  and 
preparations  for  cleaning  or  polishing,  not  specially  provided  for 
in  this  section,  15  per  centum  ad  valorem:  Provided,  That  no 
preparations  containing  alcohol  shall  be  classified  for  duty  under 
this  paragraph. 

Notes  of  Deoisions 

Polishing  powders^— Oxides  of  iron,  Levett  Chemical  Co.  v.  Magone  (0.  G. 
which  are  in  general  use  both  as  *col-  1889)  37  Fed.  776. 
ors''  and  as  "polishing  powders/'  held  When  an  imported  article  is  a  "paint- 
dutiable  under  Act  1883,  as  "polishing  ers'  color,"  and  also  a  "polishing  pow- 
powders  of  every  description,  by  what-  der,"  it  is  not  necessary  to  show  that 
ever  name  known;"  and  not  as  "colors  its  predominant  use  is  as  a  polishing 
and  paints,  including  lakes,  whether  powder,  in  order  to  make  it  dutiable  as 
dry  or  mixed,  or  ground  with  water  or  such,  but  it  is  sufficient  if  its  use  for 
oil,  and  not  specially  enumerated  or  that  purpose  is  a  substantial  use*  Id. 
provided  for  in  this  act."     Zucker  & 
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12.  Bleaching  powder,  or  chloride  of  lime,  Vit  cent  per  pound. 

13.  Caff ein,  $1  per  pound ;  compounds  of  caffein,  25  per  centum 
ad  valorem ;  impure  tea,  tea  waste,  tea  siftings  or  sweepings,  for 
manufacturing  purposes  in  bond,  pursuant  to  the  provisions  of  the 
Act  of  May  sixteenth,  nineteen  hundred  and  eight,  1  cent  per 
pound. 

14.  Calomel,  corrosive  sublimate,  and  other  mercurial  prepara- 
tions, 15  per  centum  ad  valorem. 

15.  Chalk,  precipitated,  suitable  for  medicinal  or  toilet  purposes; 
chalk  put  up  in  the  form  of  cubes,  blocks,  sticks,  or  disks,  or  oth- 
erwise, including  tailors',  billiard,  red,  and  other  manufactures  of 
chalk  not  specially  provided  for  in  this  section,  25  per  centum  ad 
valorem. 

Notes  of  Dooisioiui 


Chalk  prepared  for  toilet  parposes.^ 

Whfle  the  provision  of  Act  1897  for 
chalk  "prepared  for  toilet  purposes," 
the  preparation  referred  to  is  not,  per- 
haps, such  as  is  necessary  to  make  a 
completed  toilet  article,  there  must  be 
adyancement  toward  use  for  toilet  pur- 
poses, by  the  admixture  of  flavoring  or 
other  ingredients,  or  otherwise;  and 
chalk  that  has  been  merely  precipitat- 
ed artificially,  bolted,  and  packed  in 
bags  is  not  within  that  provision.  .  U. 
S.  V.  P.  B.  Anderson  &  Co.  (1909)  176 
Fed.  961,  99  C.  C.  A.  451, 

Precipitated  chalk.— The  article  pro- 
duced by  the  artificial  precipitation  of 


chalk,  and  bolting  and  packing  it  in 
bags,  held  not  "manufactures"  of  chalk, 
within  Act  1897,  but  chalk  itself.  U. 
S.  V.  P.  E.  Anderson  &  Co.  (1909)  176 
Fed.  961,  99  C.  C.  A.  451. 

Precipitated  chalk,  dried  and  bolted, 
and  imported  to  be  used  for  making 
tooth  powder,  held  not  taxable  under 
Act  1897,  "as  chalk  (not  medicine  nor 
prepared  for  toilet  purposes),  when 
ground,  precipitated  naturally  or  arti- 
ficially, or  otherwise,  prepared,'^  but 
taxable  as  manufacturers  of  chalk  not 
specially  provided  for.  I.  W.  Lyon  & 
Son  V.  TJ.  S.  (0.  C.  1903)  121  Fed. 
204. 


16.  Chemical  and  medicinal  compounds  and  preparations,  includ- 
ing mixtures  and  salts,  distilled  oils,  essential  oils,  expressed  oils, 
rendered  oils,  greases,  ethers,  flavoring  and  other  extracts  and  fruit 
essences,  all  the  foregoing  and  their  combinations  when  containing 
alcohol,  and  all  articles  consisting  of  vegetable  or  mineral  objects 
immersed  or  placed  in,  or  saturated  with,  alcohol,  except  perfum- 
ery and  spirit  varnishes,  and  all  alcoholic  compounds  not  specially 
provided  for  in  this  section,  if  containing  20  per  centum  of  alcohol 
or  less,  10  cents  per  pound  and  20  per  centum  ad  valorem;  con- 
taining more  than  20  per  centum  anfi  not  more  than  50  per  centum 
of  alcohol,  20  cents  per  pound  and  20  per  centum  ad  valorem ;  con- 
taining more  than  50  per  centum  of  alcohol,  40  cents  per  pound  and 
20  per  centum  ad  valorem. 

Notes  of  Deoiaioiifl 


Alcoholic  compound8.^-Ooncentrated 
cherry  juice  held  dutiable  as  an  alcoholic 
compound.    See  paragraph  247. 

Herbs  immersed  in  alcohol  held  not 
dutiable  as  an  alcoholic  compound.  See 
paragraph  385. 

Pinaud's  eau  de  quinine  tonique  held 
not  dutiable  as  an  alcoholic  compound. 
See  paragraph  48. 

Under  Act  1897  the  word  "compound" 
as  used  in  section  1  is  not  limited  by 
any  trade  usage  or  technical  adaptation, 
but  is  used  in  its  common  broad  sense 
of  being  any  union  or  mixture  of  ele- 
ments, ingredients,  or  parts.  U.  S.  ▼. 
Stone  &  Downer  Go.  (1909)  175  Fed. 
83,  99  0.  O.  A.  49. 

'Thompson's  patent  prune  wine,"  con- 
taining between  14.6  and  16.28  per  cent 
of  alcohol  at  the  time  of  importation, 
held  dutiable  under  Act  1883,  as  an 
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"alcoholic  compound,"  and  not  as  a  non- 
enumerated  manufactured  article. 
Mackie  v.  Erhardt  (1896)  77  Fed.  610, 
23  O.  O.  A  351,  affirming  (O.  O.  1893) 
59  Fed.  771. 

Medicinal  preparatlone.— Chloral  Hy- 
drate held  not  dutiable  as  a  medicinal 
preparation  in  which  alcohol  is  used. 
See  paragraph  18. 

Crude  cocaine  held  not  dutiable  as  a 
medicinal  preparation  in  which  alcohol 
is  used.    See  paragraph  5. 

Hydrochlorate  or  muriate  of  cocaine 
held  not  dutiable  as  medicinal  prepara- 
tion in  which  alcohol  is  used..  See 
paragraph  5. 

Medicinal  soap  held  subject  to  classi- 
fication as  a  medicinal  preparation.  See 
paragraph  66. 

Salol  held  not  dutiable  as  a  medicinal 
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preparation  in  which  alcohol  is  used. 
See  paragraph  18. 

Scammony  resin  held  not  dutiable  as 
a  medicinal  preparation  containing  al- 
cohol.    See  paragraph  27. 

"Medicinal  preparations  containing  al- 
cohol, or  in  the  preparation  of  which 
alcohol  is  used,"  under  Act  1897,  ap- 
plies to  an  import  which  is  a  medicinal 
preparation,  in  the  preparation  of  which 
alcohol  is  used,  though  alcohol  need  not 
be,  and  sometimes  is  not,  used  in  the 
preparation  of  the  article.  U.  S.  v. 
Schering  (1903)  123  Fed.  65,  59  C.  O. 
A.  283,  reversing  judgment  (C.  C. 
1902)   119  Fed.  473. 

"Medicinal  preparations  ♦  •  •  of 
which  alcohol  is  a  component  part  or  in 
the  preparation  of  which  alcohol  is 
used,  not  specially  provided  for,"  In- 
cludes all  such  preparations  in  the 
manufacture  of  which  alcohol  is  used 
in  any  way,  though  it  may  be  broken 
up  to  form  other  ingredients.  Koechl 
V.  U.  S.  (1898)  91  Fed.  110,  33  C.  O. 
A.  363. 

Antipyrine,  now  specifically  mention- 
ed in  paragraph  18,  held,  under  Act 
1890,  dutiable  as  a  medicinal  prepara- 
tion in  which  alcohol  is  used,  and  not 
as  a  coal  tar  product  not  a  color  or 
dye.     Id. 

Hyoscin  hydrobromate,  shown  to  be 
a  chemical  salt  of  solely  medicinal  use, 
in  the  preparation  of  which  alcohol  is 
necessarily  used,  held  dutiable  under 
Act  1890,  as  a  medicinal  preparation  in 
which  alcohol  is  used,  and  not  as  a 
chemical  compound  or  salt.  Schering 
V.  U.  S.  (C.  O.  1900)  119  Fed.  472. 

The  expression  "medicinal  prepara- 
tions," means  such  articles  as  are  of 
use,  or  believed  by  the  prescriber  or 
user  fairly  and  honestly  to  be  of  use, 
in  curing  or  alleviating,  or  palliating 
or  preventing,  some  disease  or  affection 
of  the  human  frame.  Dodge  &  Olcott 
V.  U.  S.  (C,  C.  1891)  130  Fed.  624.    ' 

Sirup  of  rhamnus,  extract  of  gentian, 
and  extract  of  taraxacum  held  not  nat- 
ural drugs  under  Act  1909,  but  medi- 
cines artificially  produced  and  ready  for 
use.  Lehn  &  Fink  v.  U.  S.  (1913)  4 
Ot  Cust.  App.  325. 

Menthol  as  imported  Is  sometimes 
used  without  the  addition  of  any  car- 
rying material  for  medicinal  purposes, 
while  its  more  common  use  is  in  solu- 
tion or  as  a  salve  mixed  with  inert  mat- 
ter or  the  like.  It  was  properly  clas- 
sified as  a  medicinal  preparation  under 
Act  1909.  McKesson  &  Bobbins  v.  U. 
S.  (1913)  3  Ct.  Oust.  App.  515.  See, 
also.  Fink  t.  Same  (1898)  18  Sup.  Ct. 
770, 170  U.  S.  584,  42  L.  Ed.  1153;  Bat- 
tle &  Co.  Chemists*  Corporation  v. 
Same  (C.  C.  1901)  108  Fed.  216;  U.  S. 


V.  Sheldon  (1912)  2  Ct  Cust  App.  485. 
Ducro's  alimentary  elixir  held  under 
Act  1897  dutiable  as  a  medicinal  prepa- 
ration containing  alcohoL  Fougera  ▼. 
U.  S.  (1911)  1  Ot  Cust  App.  146. 

Proprietary  preparations.— A  fluid  sold 
as  malt  extract  held  not  dutiable  as  a 
proprietary  preparation.  See  para- 
graph 246. 

Agnostura  bitters  held  not  dutiable  as 
a  medicinal  preparation.  See  paragraph 
243. 

Amer  picon  held  not  dutiable  as  a 
proprietary  preparation.  See  para- 
graph 240. 

Benedictine  held  not  dutiable  as  a 
proprietary  preparation.  See  para- 
graph 240. 

Medicinal  soap  held  not  dutiable  as  a 
proprietary  preparation.  See  para- 
graph 66. 

"Boonekamp  bitters,"  held,  under  Act 
1883,  not  to  be  similar  to  cordials,  liq- 
ueurs, absinthe,  and  like  beverages,  but 
to  be  dutiable  as  a  "proprietary  prep- 
aration." Erhardt  v.  Steinhardt  (1894) 
14  Sup.  Ct  775,  777.  153  U.  S.  177,  38 
L.  Ed.  67a 

Under  Act  1883;  the  similitude  clause 
does  not  require  a  proprietary  prepa- 
ration which  also  contains  spirits  to  be 
assessed  under  spirit  schedule  instead 
of  as  a  proprietary  preparation,  since 
the  latter  paragraph  is  so  specific  that 
such  an  article  cannot  be  considered  as 
falling  within  two  separate  classes.    Id. 

Henry's  calcined  magnesia  held  a  pro- 
prietary preparation.  Ferguson  v.  Ar- 
thur (1886)  6  Sup.  Ct  861,  117  U.  S. 
482,  29  L.  Ed.  979. 

Wolfe's  aromatic  schiedam  schnapps 
held  dutiable  under  Act  1883  as  a  pro- 
prietary preparation.  Wolfe  v.  U.  S. 
(1901)  105  Fed.  940,  45  0.  0.  A.  144. 

The  medicinal  use  for  which  a  pro- 
prietary preparation  is  designed  dom- 
inates its  chemical  composition  for  the 
purpose  of  classification.  U.  S.  v.  E. 
Fougera  &  Co.  (0.  0.  1898)  90  Fed. 
801; 

A  preparation  called  "Bovrill  Wine," 
labeled  "Nutritious  Tonic,"  composed 
of  port  wine,  extract  of  beef,  and  ex- 
tract of  malt,  and  containing  17.90  of 
alcohol,  held  dutiable  under  Act  1890  as 
a  proprietary  preparation  containing  al- 
cohol, and  not  as  a  still  wine.  U.  S. 
V.  Shoemaker  (0.  0.  1897)  84  Fed. 
146. 

Arp's  pepsin  bitters  held  dutiable  as 
"proprietary  preparations"  under  Act 
1883,  and  not  as  "bitters  containing 
spirits."  Grommes  v.  Seeberger  (0.  O. 
1889)  41  Fed.  32,  writ  of  error  dis- 
missed Seeberger  v.  Grommes  (1891) 
11  S.  Ct  1027,  140  U.  S.  696,  35  L. 
Ed.  596. 


17.  Chemical  and  medicinal  compounds,  combinations  and  all 
similar  articles  dutiable  under  this  section,  except  soap,  whether 
specially  provided  for  or  not,  put  up  in  individual  packages  of  two 
and  one-half  pounds  or  less  gross  weight  (except  samples  without 
commercial  value)  shall  be  dutiable  at  a  rate  not  less  than  20  per 
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centum  ad  valorem :  Provided,  That  chemicals,  drugs,  medicinal 
and  similar  substances,  whether  dutiable  or  free,  imported  in  cap- 
sules, pills,  tablets,  lozenges,  troches,  ampoules,  jubes,  or  similar 
forms,  shall  be  dutiable  at  not  less  than  25  per  centum  ad  valorem. 
18.  Chloral  hydrate,  salol,  phenolphthalein,  urea,  terpin  hydrate, 
acetanilid,  acetphenetidin,  antipyrine,  glycerophosphoric  acid  and 
salts  and  compounds  thereof,  acetylsalicylic  acid,  aspirin,  guiacol 
carbonate,  and  thymol,  25  per  centum  ad  valorem. 

Notes  of  Deoisioiui 

Antipyrine.— Antipyrine  held  not  du- 
tiable under  Act  1800  as  a  medicinal 
preparation  in  which  alcohol  is  used. 
Koechl  V.  U.  S.  (1898)  91  Fed.  110,  33 
G.  G.  A.  363;  Schulze-Berge  y.  U.  S. 
(a  G.  1895)  66  Fed.  748,  certified  to 
and  determined  Fink  y.  U.  S.  (1898)  18 
Sup.  Ct  770,  170  U.  S.  584,  42  L.  Ed. 
1153. 

Aoetanllld^Acetanilid,  held  dutiable 
under  Act  1890  as  a  coal  tar  prepara- 
tion, not  a  color  or  dye.  Roessler  & 
Hasslacher  Ghemical  Go.  y.  U.  S.  (G.  G. 
1896)  71  Fed.  957,  judgment  affirmed 
17.  S.  y.  Roessler  &  Hasslacher  Ghem- 
ical Co.  (1897)  79  Fed.  813.  24  G.  G. 
A  604. 

Chloral  fiydrste.— Chloral  hydrate  was 
held  dutiable  under  Act  1897  as  a  me- 
dicinal preparation.  U.  S.  y.  Schering 
(1903)  128  Fed.  65,  59  G.  C.  A.  283; 
Battle  &  Co.  Chemists'  Corp.  y.  U.  & 
(G.  C.  1901)  108  Fed.  216. 

Chloral  hydrate  held  dutiable  under 
Act   1890   as    a    "chemical    compound 

♦  •    •    not    specially    provided    for/* 
and  not  as  a  "medicinal  preparation, 

*  *    *    of  which  alcohol  is  a  compo- 
nent  part,    or  in    the   preparation   of 


which  alcohol  is  used."  U.  S.  y.  Bat- 
tle &  Co.  (1893)  54  Fed.  141,  4  G.  G. 
A.  249,  affirming  judgment  Appeal  of 
Battle  &  Co.  (C.  C.  1892)  60  Fed.  402. 
Chloral  hydrate  held  dutiable  under 
Act  1897,  as  medicinal  preparations  in 
the  preparation  of  which  alcohol  is  not 
used,  and  not  as  medicinal  preparations 
in  the  preparation  of  which  alcohol  is 
used.  Pbair  v.  U.  S.  (C.  G.  1900)  105 
Fed.  508. 

Guaiaool  carbonate.^Guaiacol  carbon- 
ate held  dutiable  under  Act  1897  as  a 
medicinal  preparation  that  contained  no 
alcohol  U.  S.  y.  Lehn  (1911)  2  Gt 
Gust.  App.  59. 

Salol^— Salol,  in  the  preparation  of 
which  alcohol  may  or  may  not  be  used 
held  dutiable  under  Act  1890,  as  a 
chemical  compound  or  salt,  and  not  as 
a  medicinal  preparation  in  the  making 
of  which  alcohol  ia  used.  Schering  y. 
V.  a  (C.  G.  1900)  119  Fed.  472. 

Salol  held  dutiable  under  Act  1897 
as  a  medicinal  preparation  in  the  prep- 
aration of  which  alcohol  is  not  used 
rather  than  a  preparation  in  which 
alcohol  is  used.  Phair  y.  U.  S.  (C.  G. 
1900)  105  Fed.  508. 


19.  Chloroform,  2  cents  per  pound ;  carbon  tetrachloride,  1  cent 
per  pound. 
20-23.  (Repealed.) 

Paragraphs  20-23  of  this  schedule  were  repealed  by  Act  Sept.  8,  1916,  c. 
463,  S  602,  post,  I  5291c,  and  other  duties  imposed  on  the  articles  included 
therein  by  K  500,  501,  of  said  Act  Sept  8,  1916,  c.  463,  post,  §§  5291a,  5291b. 
These  paragraphs  read  as  follows: 

"20.  Coal-tar  dyes  or  colors,  not  specially  provided  for  in  this  section,  30 
per  centum  ad  yalorem.** 

ITotes  of  Deoisloiis 


L  In  general. 

5.  Alizarin  color. 
t.  Alizarin  black. 
4.  Alizarin  violet. 

6.  Aniline  dyes. 

6.  Bleachers'  bine. 

T.  Bromofluorescio  add. 

8.  Oallein  and  coeruline. 

9.  Hansa  yellow. 
10.  Primullne  bnfP. 
U.  Bulpbotoluic  acid. 

I.  In  oonoral.--An  article  which  con- 
tains all  the  essential  elements  and  de- 
termining characteristics  of  a  color  or 
dye,  needing  only  to  have  its  coloring 
properties  rendered  accessible  by  drop- 
ping it  into  water  containing  an  alkali, 
held  a  color  or  dye  within  Act  1897. 
Kuttroff,  Pickhardt  &  Co.  y.  U.  S. 
(1907)  154  Fed.  1004,  83  a  C.  A.  679, 


affirming  judgment  U.  S.  y.  Kuttroff, 
Pickhardt  &  Co.  (C.  C.  1906)  147  Fed. 
758. 

To  hold  all  insoluble  coloring  matters, 
lakes,  or  pigments  which  may  be  de- 
rived from  coal  tar  unclassifiable  under 
paragraph  20,  Act  1913,  woud  practical- 
ly limit  the  scope  of  the  paragraph  to 
coal-tar  dyes,  leaving  nothing  dutiable 
as  coal  tar  colors.  Farbwerke-Hoechst 
Co.  y.  U.  S.  (1916)  6  Ct.  Cust.  App. 
483. 

A  pigment  Is  a  special  kind  of  col- 
oring matter,  and  a  lake  is  a  special 
kind  of  pigment  "Coal  tar  colors,'^ 
then,  enumerates  coal  tar  pigments  and 
coal-tar  lakes  (if  any  such  there  be), 
and  this  enumeration  in  paragraph  20, 
Act  1913,  is  a  narrower  one  than  that 
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of  pigments  and  lakes  generally  in  par- 
agraph 63.    Id. 

2.  Alizarin  color.— Ck)al  tar  colors  or 
dyes  which  are  not  derived  from  anthra- 
dn  held  not  "artificial  alizarin,"  with- 
in the  meaning  of  the  free  list  of  the 
tariff  act  of  1894.  Farbenfabriken  of 
Blberfeld  &  Co.  v.  U.  S.  (1900)  102 
Fed.  603,  42  C.  0.  A.  525;  Farbenfa- 
briken of  Blberfeld  Co.  v.  U.  S.  (0.  0. 
1900)  99  Fed.  554. 

Where  the  weight  of  the  evidence  is 
that  the  product  in  question  is  a  coal 
tar  color  or  dye,  a  finding  by  the  board 
of  general  appraisers  that  it  is  dutiable 
as  such,  and  not  as  an  alizarin  color, 
will  be  sustained,  though  the  fact  that 
it  is  used  with  a  mordant  may  raise  a 
doubt  whether  it  is  not  properly  an 
alizarin.  Klipstein  v.  U.  S.  (C.  C 
1899)  91  Fed.  520. 

3.  Alizarin  black.— Alizarin  black  held 
not  dutiable  as  a  coal  tar  preparation. 
See  paragraph  394. 

4.  Alizarin  violet-Alizarin  violet  held 
not  dutiable  as  a  coal  tar  preparation. 
See  paragraph  394. 

5.  Aniline  dyes^— In  an  action  to  re- 
cover duties  paid  on  importations,  on 
the  ground  that  they  were  improperly 
classified  as  aniline  dyes,  it  is  proper 
to  instruct  that  if  the  articles  in  ques- 
tion, according  to  the  understanding  of 
commercial  men,  dealers  in  and  import- 
ers of  them,  would,  when  imported,  be 
included  in  the  class  of  articles  known 
as  "aniline  dyes,"  by  whatever  name 
they  had  come  to  be  known,  they  are 
subject  to  duty  as  aniline  dyes,  though 
such  articles  were  unknown  when  the 
statute  imposing  duties  on  aniline  dyes 
was  enacted.  Pickhardt  v.  Merritt 
(1889)  10  Sup.  CL  80.  132  U.  S.  262, 
33  L.  Ed.  353. 

Under  the  similitude  clause  it  is 
proper  to  instruct  that  if  any  one  of 
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the  articles  in  question  did  not  fall 
within  the  class  of  aniline  dyes,  but 
bore  a  similitude  in  material  or  quality, 
or  in  the  use  to  which  it  might  be  ap- 
plied, to  what  were  known  as  "aniline 
dyes"  when  the  statute  imposing  the 
duty  thereon  was  enacted,  it  was  du- 
tiable at  the  same  rate  as  an  aniline 
dye,  and  that  the  mere  application  to 
the  dyeing  of  fabrics  would  not  create 
a  similitude  in  use;  but  if  there  were 
a  similitude  in  the  same  kind  of  dyeing, 
producing  the  same  colors  in  substan- 
tially the  same  way,  so  as  to  take  the 
place  of  aniline  dyes  in  use,  then  there 
would  be  a  similitude  in  use.    Id. 

6.  Bleachers'  blue.— Bleachers*  blue 
held  not  dutiable  as  a  coal  tar  color  or 
dye.    See  paragraph  21. 

7.  Bromofluorescic  add.— Bromoflu- 
orescic  acid  held  dutiable  as  a  coal  tar 
color  or  dye  under  Act  1897.  Kuttroff, 
Pickhardt  &  Go.  v.  U.  S.  (1907)  154 
Fed.  1004,  83  O.  C.  A.  679. 

8.  Gallein  and  coeruline^^Gallein" 
and  "coeruline"  being  dyestuffs  of 
which  phthalic  add  (a  coal  tar  prod- 
uct) is  one  of  the  constituents,  held 
to  be  dutiable  as  coal  tar  colors  or 
dyes,  under  Act  1890.  Pickhardt  v.  U. 
S.  (1895)  67  Fed.  Ill,  14  O.  C.  A.  341. 

9.  Hansa  yelloWd— Hansa  yellow,  an 
insoluble  dry  coloring  matter  derived 
from  coal  tar,  is  dutiable  under  para- 
graph 20,  Act  1913,  "coal  tar  dyes  or 
colors,  not  specially  provided  for  in 
this  section."  Farbwerke-Hoechst  Co. 
V.  U.  S.   (1916)  6  Ot.  Oust  App.  483. 

10.  Primullne  buffw— Primuline  bufl 
held  not  a  coal  tar  dye.  See  para- 
graph 30. 

11.  Sulphotoluic  add.— Sulphotoluic 
add  held  not  dutiable  as  a  color  or  dye. 
See  paragraph  1. 


''21.  All  other  products  or  preparations  of  coal  tar,  not  colors  or  dyes,  not 
specially  provided  for  in  this  section,  15  per  centum  ad  valorem." 

Notes  of  Deoisloiui 


In  oonoi*Ai---Where  the  determining 
characteristic  of  a  product  is  some- 
thing which  it  has  derived  from  coal 
tar,  the  same  is  dutiable  ad  valorem  as 
a  "preparation  of  coal  tar,"  under  Act 
1883,  instead  of  as  a  "chemical  com- 
pound," notwithstanding  that  some  of 
the  constituents  of  coal  tar  have  been 
eliminated  and  other  materials  added. 
In  re  Roessler  &  Hasslacher  Chemical 
Co.  (1892)  56  Fed.  481,  4  0.  C.  A. 
1;  In  re  W.  J.  Matheson  &  Co.  (1892) 
56  Fed.  482,  4  C.  C.  A.  3;  In  re  Roes- 
sler &  Hasslacher  Chemical  Co.  (O. 
C.  1891)  49  Fed.  272. 

Coal  tar  products,  not  shown  to  be 
oils  in  fact  or  to  be  chemically,  commer- 
cially, or  commonly  known  as  distilled 
oils,  held  classifiable  under  Act  1894, 
as  products  of  coal  tar  not  spedfically 
provided  for,  and  not  as  distilled  oils. 
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Warren  Chemical  Manuf'g   Co.  ▼.  U. 
S.   (C.  C.  1897)  78  Fed.  810. 

The  merchandise  consists  of  prepara- 
tions of  coal  tar  known  as  bases. 
These  bases,  after  add  treatment,  are 
used  in  dyeing  fabrics.  The  proof  does 
not  show  there  is  a  commerdal  desig- 
nation of  these  goods  as  coal  tar 
colors  and  dyes,  and  as  brought  in  they 
are  not  coal  tar  colors  and  dyes,  but  a 
product  or  preparation  of  coal  tar,  not 
medicinal,  and  were  dutiable  as  such 
under  paragraph  15,  Act  1909.  U.  S. 
V.  Badische  Co.  (1914)  5  Ct  Cust 
App.  226. 

Acetanllldw— Acetanilid  held  a  coal 
tar  preparation  not  a  color  or  dye. 
See  paragraph  18. 

Adds  commercially  so  known.— Adds 
commercially  so   known  held  not  da- 
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tiable  as  coal  tar  products.    See  para- 
graph 1. 

Aatfpyrine^— -Antipyrine  held  dutiable 
as  a  coal  tar  preparation  not  a  color 
«r  dye.     See  paragraph  18. 

Bleachers'  bluew— Bleachers'  blue, 
which  is  not  used  as  a  color  or  dye, 
but  solely  as  a  bleaching  mixture,  held, 
under  Act  1897,  not  a  coal  tar  color 
or  dye,  but  a  coal  tar  product  or  prepa- 
ration not  a  color  or  dye.  Abram  De 
Ronde  &  Co.  v.  U.  S.  (C.  C.  1903)  148 
Fed.  663. 

Carbollneum  avenarius^'Carboline- 
nm,"  or  "carbolineum  avenarius/'  which 
consists  of  dead  oil  modified  by  the  ac- 
tion of  chlorine  gas,  held  dutiable  un- 


der Act  1897  as  a  "preparation  of  coal 
tar,  not  color  or  dye  and  not  medicinal, 
not  specially  provided  for,"  and  not  as 
a  "chemical  compound,*'  or  free  of  duty 
as  "dead  or  creosote  oiL"  '  Downing  ▼. 
U.  S.  (0.  0.  1901)  123  Fed.  1000. 

Crystal  carbolic  acid.— Crystal  car- 
bolic add  held  not  dutiable  as  a  prepa- 
ration of  coal  tar.    See  paragraph  387. 

Crude  carbolic  aoidy— Crude  carbolic 
acid  held  not  dutiable  as  a  preparation 
of  coal  tar.     See  paragraph  387. 

Lysold— Lysol  held  dutiable  under  Act 
1897  as  a  "preparation  of  coal  tar, 
•  •  •  not  medicinal,"  and  not  as 
"chemical  compounds."  U.  S.  v.  Lehn 
(C.  C.  1901)  124  Fed.  87. 


"22.  Coal-tar  distillates,  not  specially  provided  for  in  this  section;  benzol, 
naphtol,  resorcin,  toluol,  xylol ;  aU  the  foregoing  not  medicinal  and  not  colors 
or  dyes,  5  per  centum  ad  valorem." 

Notes  of  Deoisions 


Trf-nitro-lso-batyl-xylolv-Tri-Bi  t  r  o- 
iso-butyl-xylol,  or  artificial  musk,  held 


not  dutiable  as  a  coal  tar  preparation. 
See  paragraph  5. 


"23.  Coal-tar  products  known  as  anilin  oil  and  salts,  toluidine,  xylidin, 
cumidin,  binitrotoluol,  binitrobenzol,  benzidin,  tolidin,  dianisidin,  naphtylamin, 
diphenylamin,  benzaldehyde,  benzyl  chloride,  nitro-benzol  and  nitrotoluol,  naph- 
tylaminsulfoacids  and  their  sodium  or  potassium  salts,  naphtolsulfoacids  and 
their  sodium  or  potassium  salts,  amidonaphtolsulfoacids  and  their  sodium  or 
potassium  salts,  amidosalicylic  acid,  blnitrochlorbenzol,  diamidostUbendisulfo- 
acid,  metanilic  acid,  paranitranilin,  dimethylanilin ;  all  the  foregoing  not  me- 
dicinal and  not  colors  or  dyes,  10  per  centum  ad  valorem." 

Notes  of  Deoisioiui 


Blnitrotoluolw— Binitrotoluol  held  du- 
tiable under  Act  1890  as  a  coal  tar 
preparation,  and  not  as  a  chemical 
compound.  In  re  W.  J.  Matheson  &  Co. 
(1892)  56  Fed.  482,  4  C.  C.  A.  3, 
affirming  (C.  C.  1891)  49  Fed.  272. 

Naphthionate  of  sodaw— Naphthionate 
of  soda  held  dutiable  under  Act  1890 
as  a  preparation  of  coal  tar.  In  re 
Roessler  &  Hasslacher  Chemical  Co. 
(1892)  66  Fed.  481,  4  C.  C.  A.  1. 

NltrobeazQlBd— Nitrobenzole,  being  an 
unenumerated  article,  falls  under  sec- 
tion 20  of  the  act  of  Aug.  30,  1842 
called  the  "similitude  clause."  Mur- 
phy V.  Amson  (1877)  96  U.  S.  131, 
24  L.  Ed.  773. 

Oil  of  mirbane  or  nltro-benzoie.— "Ni- 
tro-benzole"  held  dutiable  under  the 
act  of  1864,  as  an  article  manufactured 
from  two  or  more  materials,  and  not 


as  an  essential  oil  not  otherwise  pro- 
vided for.  Murphy  v.  Arnson  (1877) 
96  U.  S.  131,  132,  24  L.  Ed.  773. 

Oil  of  mirbane,  or  nitrobenzole, 
which  is  in  fact  a  preparation  of  coal 
tar,  and  is  not  known  commercially  as 
an  essential  oil,  held,  under  Act  1890, 
dutiable  as  a  coal  tar  preparation,  and 
not  as  an  essential  oil  or  chemical 
compound.  Wm.  J.  Matheson  &  Co. 
V.  U.  S.  (C.  C.  1895)  90  Fed.  275. 

TolidlnOd— Tolidine  base  held,  under 
Act  1890,  dutiable  as  a  preparation  of 
coal  tar,  and  not  as  chemical  com- 
pound. In  re  W.  J.  Matheson  &  Co. 
(1892)  56  Fed.  482,  4  C.  C.  A.  3  (af- 
firming [C.  C.  1891]  49  Fed.  272); 
In  re  Roessler  &  Hasslacher  Chemi- 
cal Co.  (1892)  56  Fed.  481,  4  C.  C.  A. 
1;  In  re  Roessler  &  Hasslacher  Chemi- 
cal Co.  (C.  C.  1891)  49  Fed.  272; 
(1886)  18  Op.  Atty.  Gen.  383. 


24.  Cobalt,  oxide  of,  10  cents  per  pound. 

25.  Collodion  and  all  other  liquid  solutions  of  pyroxylin,  or  of 
other  cellulose  esters,  or  of  cellulose,  15  per  centum  ad  valorem; 
compounds  of  pyroxylin  or  of  other  cellulose  esters,  whether 
known  as  celluloid,  or  by  any  other  name,  if  in  blocks,  sheets,  rods, 
tubes,  or  other  forms  not  polished,  wholly  or  partly,  and  not  made 
into  finished  or  partly-  finished  articles,  25  per  centum  ad  valorem ; 
if  polished,  wholly  or  partly,  or  if  finished  or  partly  finished  arti- 
cles, of  which  collodion  or  any  compound  of  pyroxylin  or  other 
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cellulose  esters,  by  whatever  name  known,  is  the  component  ma- 
terial of  chief  value,  40  per  centum  ad  valorem. 


Notes  of  Deeisiona 


Cellnloid^^heetfl  of  celluloid,  polish* 
ed  on  both  sides,  held  dutiable  under 
the  third  clause  of  paragraph  17  of 
the  act  of  1897,  as  "finished  or  part- 
ly finished  articles/'  and  not  under 
the  second  clause,  which  covers  cellu- 
loid "rolled  or  In  sheets,  unpolished." 
U.  S.  V.  Eschwege  (1899)  98  Fed.  600, 
39  O.  O.  A-  169. 

Celluloid  sheets,  tubes,  and  rods, 
which  have  not  been  subjected  to  any 
process  designed  to  polish  them,  but 
which  may  have  been  polished  to  some 
extent  as  an  incident  to  their  under- 
going a  process  for  smoothing  and 
straightening  them,  are  dutiable  at  25 
per  cent,  ad  valorem  as  "not  polished, 
wholly  or  partly,"  under  the  second 
clause  of  paragraph  25,  Act  1913.  U. 
S.  V.  Cohn  Co.  (1915)  6  Ct.  Oust.  App. 
426. 

Collodions-Collodion  in  sheets  55x24 
inches,  and  polished,  for  use  by  being 
cut  up  and  made  into  combs  and  other 
things,  held  dutiable  at  60  cents  per 
pound,  under  the  second  clause  of  para- 
graph 17  of  the  act  of  1897  (30  Stat. 
152),  and  not  under  the  third  clause, 
which  provides  for  collodion  in  finished 
or  partly  finished  articles,  etc.  Esch- 
wege V.  U.  S.  (C.  0.  1899)  91  Fed.  754. 

Ping-pong  ball8.^Ping-pong  balls  held 
not   "toys/*  as  provided  for  in  para- 


graph 418,  Act  1897,  but  dutiable  un- 
der paragraph  17  of  said  act  as  articles 
of  collodion.  U.  S.  v.  Strauss  Bros.  & 
Co.  (1905)  136  Fed.  185,  69  O.  C.  A. 
201  (reversing  judgment  [C.  C.  1904] 
128  Fed.  473);  U.  S.  v.  Wanamaker 
(C.  C.  1905)  136  Fed.  266. 

Pyroxylin.  —  Hand-decorated  booklets 
with  pyroxylin  covers  held  not  dutiable 
as  manufactures  of  pyroxylin.  See  par- 
agraph 325. 

Imitation  horsehair  braids  held  not 
dutiable  as  articles  of  pyroxylin.  See 
paragraph  358. 

Pyroxylin  smokers'  articles  held  not 
dutiable  as  compounds  of  pyroxylin. 
See  paragraph  381. 

Toys  made  of  celluloid  held  not  duti- 
able as  manufactures  of  pyroxylin. 
See  paragraph  342. 

Umbrella  sticks  with  celluloid  han- 
dles held  not  dutiable  as  articles  of 
pyroxylin.    See  paragraph  383. 

Pyroxylin  rods  jmrtly  finished  held 
dutiable  as  partly  finished  "articles"  of 
pyroxylin,  under  Act  1897.  Rice  & 
Hochster  v.  U.  S.  (C.  0. 1909)  176  Fed. 
581. 

Combs,  boxes,  and  handles  made  whol- 
ly of  pyroxylin  or  celluloid  are  dutiable 
under  paragraph  17,  Act  1909.  Cauvig- 
ny  Brush  Co.  v.  U.  S.  (1910)  1  Ct.  Cust 
App.  118. 


26.  Coloring  for  brandy,  wine,  beer,  or  other  liquors,  40  per 
centum  ad  valorem. 

27.  Drugs,  such  as  barks,  beans,  berries,  buds,  bulbs,  bulbous 
roots,  excrescences,  fruits,  flowers,  dried  fibers,  dried  insects,  grains, 
gums,  herbs,  leaves,  lichens,  mosses,  roots,  stems,  vegetables,  seeds 
(aromatic,  not  garden  seeds),  seeds  of  morbid  growth,  and  weeds; 
any  of  the  foregoing  which  are  natural  and  uncompounded  drugs 
and  not  edible,  and  not  specially  provided  for  in  this  section,  but 
which  are  advanced  in  value  or  condition  by  shredding,  grinding, 
chipping,  crushing,  or  any  other  process  or  treatment  whatever  be- 
yond that  essential  to  the  proper  packing  of  the  drugs  and  the  pre- 
vention of  decay  or  deterioration  pending  manufacture,  10  per 
centum  ad  valorem:  Provided,  That  no  article  containing  alcohol 
shall  be  classified  for  duty  under  this  paragraph. 


Notes  of  Deoisioiui 


1. 
s. 

8. 

4. 

6. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 


Articles   used   in  dyeing   or   tanning. 

Caffeine. 

Chrysarobin. 

Elaterium  in  cakes. 

Etztract  of  nutgalla. 

Herbs  immersed  in  alcohol. 

Moss. 

Oil  of  cypress. 

OliTe  pits  ground. 

Orchil   and   Persian  berry  extracts. 

Papaw  melon  juice  powder. 

Powdered  opium. 

Sago  flour. 

Scammony  resin. 

Sirup  of  rhamnus. 

Wai  san. 

Toung  fustic  dyewood. 


1.  Articles  used  In  dyeing  or  tan- 
ninQd^Articles  used  in  dyeing  or  tan- 
ning held  not  "drugs,"  within  Act  1897; 
that  term  being  limited  in  its  common 
acceptance  to  medicinal  preparations, 
though  broadly  it  may  include  besides 
all  preparations  used  in  the  arts.  Leber 
&  Meyer  v.  U.  S.  (O.  C.  1904t)  135  Fed. 
243. 

2.  Caffeine^— A'  compound  to  make 
caffeine  held  not  dutiable  as  a  drug 
advanced  in  value.    See  paragraph  477. 

3.  Chrysarobiny^Chrysarobin  held  du- 
tiable as  a  drug  advanced  in  value,  un- 
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der  Act  1887,  and  not  as  a  medicinal 
preparation.  Levi  t.  U.  S.  (G.  G.  1905) 
140  Fed.  126. 

4.  Eiaterium  In  cakos^— Elateriam  in 
cakes  held  not  dutiable  as  a  drug  ad- 
vanced in  value.    See  paragraph  477. 

5.  Extract  of  nut  galls.— Extract  of 
nutgalls  held  dutiable  as  drugs,  etc 
See  paragraph  30. 

6.  Horbs  immersed  In  aloohol^-Herbs 
immersed  in  alcohol  held  not  dutiable  as 
drags  advanced  in  value.  See  paragraph 
885. 

7.  Mossw— Dyed  moss,  used  by  florists, 
held  dutiable  under  Act  1890  as  "mosses 
♦  •  ♦  not  edible,  but  which  have 
been  advanced  in  value  or  condition," 
and  not  as  a  nonenumerated  manufac- 
tured article.  In  re  Kraft  (G.  G.  1893) 
53  Fed.  1016. 

8.  Oil  of  oypresSd— Oil  of  cypress,  oil 
of  cloves,  oil  of  cardamom,  and  oil  of 
pennyroyal  held  not  dutiable  as  drugs. 
See  paragraph  46. 

9.  Olivo  pits  grounds-Ground  olive 
nuts  held  improperly  classified  for  duty 
as  drugs,  such  as  nuts  not  edible,  ad- 
vanced in  value  by  grinding,  "one-fourth 
of  one  cent  per  pound  and  ten  per  cen- 
tum ad  valorem,"  under  Act  1897.  Kes- 
sler  V.  U.  S.  (G.  G.  1900)  107  Fed.  264. 

Olive  pits  ground  held  not  dutiable  un- 
der Act  1890  as  an  unenumerated  man- 
ufactured article,  but  as  nuts,  seeds, 
etc,  which  are  not  edible,  but  which  have 
been  advanced  in  value  or  condition  by 
refining,  grinding,  etc  Haulenbeck  v. 
U.  S.  (G.  G.  1897)  84  Fed.  14& 

10.  Orchil  and  Persian  berry  extracts. ' 

—Orchil  and  Persian  berry  extracts  held 
not  dutiable  as  drugs.  See  paragraph 
30. 

1 1.  Papaw  melon  Juloe  powders-Pow- 
der from  the  juice  of  the  papaw  melon, 
which  in  use  is  made  into  various  forms 
of  medicinal  vegetable  pepsin,  held  not 
dutiable,  under  Act  1897,  as  a  manufac- 
tured article  not  otherwise  provided  for, 
nor  entitled  to  free  entry  as  a  crude 
drug,  but  dutiable  as  a  drug  not  edible, 


which  has  been  advanced  in  value  or 
condition  by  grinding.  U.  S.  v.  Ameri- 
can Ferment  Go.  (C.  G.  1901)  108  Fed. 
802. 

12.  Powdered  opium.— Powdered  opi- 
um held  a  "drug  advanced  in  value  or 
condition,"  within  Act  1897,  rather  than 
opium  crude  or  unmanufactured.  Merck 
V.  U.  S.  (1906)  151  Fed.  14,  80  G.  0.  A. 
510  (reversing  decision  Merck  &  Co.  v. 
U.  S.  [G.  G.  1906]  143  Fed.  694) ;  U.  S. 
V.  McKesson,  Bobbins  &  Go.  (G.  G. 
1909)  172  Fed.  168. 

13.  Sago  flourw--Sago  flour  held  not 
dutiable  as  a  drug.  See  paragraph 
590. 

14.  Scammony  resin ^--Scammony  res- 
in, prepared  from  gum  scammony,  or 
scammony  root,  and  used  principally  in 
compounding  medicines,  held  dutiable 
as  a  drug  advanced  in  value  or  condi- 
tion, under  Act  1897,  rather  than  as  a 
medicinal  preparation.  U.  S.  v.  Martin 
<G.  G.  1907)  155  Fed.  264. 

15.  Sirup  of  rhamn us.— Sirup  of 
rhamnus,  extract  of  gentian,  and  ex- 
tract of  taraxacum  held  not  dutiable  as 
drugs.     See  paragraph  16. 

16.  Wai  san.— Wai  san  held  not  du- 
tiable as  a  drug.    See  paragraph  215. 

17.  Young     fustic     dyewood.— Young 

fustic  dyewood,  cut  or  shredded  into 
pieces,  suitable  to  be  packed  in  bur- 
laps for  shipment,  has  been  thereby 
advanced  in  condition.  The  statutory 
provision  of  the  act  of  1897  relating  to 
an  advance  in  condition  is  unqualified 
and  the  importation  of  corresponding 
date  was  dutiable  under  paragraph  20 
of  that  act  Perry,  Ryer  &  Go.  v.  U. 
S.  (1911)  2  Gt.  Gust.  App.  374. 

But  paragraph  559,  Act  1909,  ex- 
pressly provides  for  the  free  entry  of 
such  an  importation,  if  not  advanced  in 
value  or  condition  by  any  process  or 
treatment  whatever  beyond  that  essen- 
tial to  the  proper  packing  of  it.  This 
is  the  case  here,  and  the  rule  of  stare 
decisis  does  not  apply.  The  importa- 
tion of  corresponding  date  was  free  of 
duty  under  Act  1909.    Id. 


28.  Ergot,  10  cents  per  pound. 

29.  Ethers :  Sulphuric,  4  cents  per  pound ;  amyl  nitrite,  20  per 
centum  ad  valorem ;  amyl  acetate  and  ethyl  acetate  or  acetic  ether, 
5  cents  per  pound;  ethyl  chloride,  20  per  centum  ad  valorem; 
ethers  and  esters  of  all  kinds  not  specially  provided  for  in  this  sec- 
tion, 20  per  centum  ad  valorem:  Provided,  That  no  article  con- 
taining more  than  10  per  centum  of  alcohol  shall  be  classified  for 
duty  under  this  paragraph. 

30.  Extracts  and  decoctions  of  nutgalls,  Persian  berries,  sumac, 
logwood,  and  other  dyewoods,  and  all  extracts  of  vegetable  origin 
suitable  for  dyeing,  coloring,  or  staining,  not  specially  provided 
for  in  this  section;  all  the  foregoing  not  containing  alcohol  and 
not  medicinal,  %  of  1  cent  per  pound. 

Notes  of  DeoUioiui 
Extract  of  logwoods— Extract  of  log-      mium  for  printing  colors  on  cotton  fab- 
wood,  mordanted  with  a  salt  of  chro-      rics—the  mixture  being  mechanical,  and 
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not  chemical— ^eld,  under  Act  1890, 
dutiable  under  the  description  "ex- 
tracts and  decoctions  of  logwood," 
''such  as  are  commonly  used  for  dye- 
ing," and  not  as  a  chemical  compound. 
John  J.  Keller  &  Co.  v.  U.  S.  (O.  O. 
1896)  90  Fed.  274. 

Extract  of  iiutoallsw— Extract  of  nut- 
galls  held,  under  act  1897,  not  dutiable 
as  tannin  or  tannic  acid,  nor  as  a 
chemical  compound,  but  either  directly 
or  by  similitude  as  "drugs,  such  as 
•  ♦  •  nutgalls,  •  ♦  ♦  advanced 
in  value  or  condition."  W.  N.  Proctor 
&  Co.  V.  U.  S.  (C.  C.  1905)  139  Fed. 
586,  judgment  affirmed  U.  S.  v.  W.  N. 
Proctor  &  Co.  (1906)  145  Fed.  126,  76 
C.  C.  A.  96. 

Orchil  and  Persian  berry  extracts^— 

Orchil  and  Persian  berry  extracts  held 
not  dutiable  as  "drugs,"  but  as  unenu- 
merated  manufactured  articles  under 
section  6,  30  Stat  205.     G.  Siegle  & 


Co.  V.  U.  S.    (0.  0.  1908)   166  Fed. 
1015. 

Persian  berry  extract,  which  is  used 
in  staining  food  products,  and  also  as 
a  dyestuff  for  coloring  fabrics,  held  not 
dutiable  under  Act  1897  as  a  color,  not 
belonging  to  the  "paints,  colors,  pig- 
ments," etc.,  therein  enumerated,  nor, 
by  similitude,  under  paragraph  20  or 
22,  relating  respecti\tely  to  berries  ad- 
vanced in  value  and  to  extracts  of 
barks,  etc.,  used  for  dyeing  but  is  du- 
tiable as  an  unenumerated  manufactur- 
ed article.  U.  S.  v.  Berlin  Aniline 
Works  (C.  C.  1907)  154  Fed.  925. 

Primullne  buff.—- Primuline  buff,  a 
Compound  of  a  preparation  from  quer- 
citron or  black  oak  bark,  80  per  cent., 
and  alizarin,  a  preparation  from  coal 
tar,  20  per  cent.,  held  dutiable  under 
Act  1890  as  a  dyewood  extract,  and 
not  a  coal  tar  dye.  In  re  Matheson 
(C.  C.  1893)  54  Fed.  492. 


31.  Extract  of  chlorophyll,  15  per  centum  ad  valorem;  saffron 
and  safflower,  and  extract  of,  and  saffron  cake,  10  per  centum  ad 
valorem:  Provided,  That  no  article  containing  alcohol  shall  be 
classified  for  duty  under  this  paragraph. 

32.  Formaldehyde  solution  containing  not  more  than  40  per  cen- 
tum of  formaldehyde,  or  formaline,  1  cent  per  pound. 

33.  Fusel  oil,  or  amylic  alcohol,  %  cent  per  pound. 

34.  Gelatin,  glue,  and  glue  size,  valued  not  above  10  cents  per 
pound,  1  cent  per  pound ;  valued  above  10  cents  per  pound  and  not 
above  25  cents  per  pound,  15  per  centum  ad  valorem ;  valued  above 
25  cents  per  pound,  25  per  centum  ad  valorem;  manufactures  of 
gelatin  or  manufactures  of  which  gelatin  is  the  component  mate- 
rial of  chief  value,  25  per  centum  ad  valorem;  isinglass  and  pre- 
pared fish  sounds,  25  per  centum  ad  valorem;  agar-agar,  20  per 
centum  ad  valorem. 

Notes  of  Deoisioiui 


Bone  size.— Bone  size  held  not  dutia- 
ble as  glue.    See  paragraph  385. 

FInlngSw— So-called  **finings,"  an  arti- 
cle consisting  of  gelatin  containing  a 
considerable  proportion  of  sulphurous 
acid  or  sulphite  as  a  preservative, 
held,  under  Act  1897,  dutiable  as  "gel- 
atin," and  not  as  a  manufacture  of  gel- 
atin, or  as  an  unenumerated  manufac- 
tured article.  Sonoma  Wine  &  Bran- 
dy Co.  V.  U.  S.  (C.  C.  1900)  123  Fed. 
999. 

Gelatin  spangles^— Gelatin  spangles 
held  not  dutiable  as  manufactures  of 
gelatin.    See  paragraph  333. 


Sheets  of  oolatln.— To  determine 
what  is  a  "sheet"  in  a  given  case,  the 
particular  facts  of  that  case  are  to  be 
considered;  and  the  facts  here  showing 
the  merchandise  to  be  edible  gelatin 
with  irregular  edges  and  uneven  sur- 
faces do  not  make  it  clear  that  the  ar- 
ticle is  properly  classifiable  as  sheets 
of  gelatin.  The  doubt  must  be  resolv- 
ed in  favor  of  the  importer  and  the 
goods  are  dutiable  as  gelatin  under 
paragraph  23,  Act  1909.  American 
Express  Co.  v.  U.  S.  (1913)  3  Ct 
Cust.  App.  475. 


35.  Glycerin,  crude,  not  purified,  1  cent  per  pound;  refined,  2 
cents  per  pound. 

36.  Gums :  Amber,  and  amberoid  unmanufactured,  or  crude  gum, 
not  specially  provided  for  in  this  section,  $1  per  pound ;  arabic,  or 
Senegal,  yi  cent  per  pound;  camphor,  crude,  natural,  1  cent  per 
pound ;  camphor,  refined  and  synthetic,  5  cents  per  pound ;  chicle, 
crude,  15  cents  per  pound;  refined  or  advanced  in  value  by  dry- 
ing, straining,  or  any  other  process  or  treatment  whatever  beyond 
that  essential  to  the  proper  packing,  20  cents  per  pound ;  dextrine, 
made  from  potato  starch  or  potato  flour,  Ij^  cents  per  pound; 
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dextrine,  not  otherwise  provided  for,  burnt  starch  or  British  gum, 
dextrine  substitutes,  and  soluble  or  chemically  treated  starch,  fi 
of  1  cent  per  pound. 

Notes  of  Deoiflioiui 


Barnt  starch^— The  term  "burnt 
starch"  ia  to  receive  the  meaning  given 
it  in  ordinary  commercial  operations 
unless  a  trade  meaning  different  from 
that  in  ordinary  use  is  established  by 
a  preponderance  of  evidence.  Weil- 
bachcr  ▼.  Merritt  (O.  C.  1888)  37 
Fed.  85. 

Camphor  olid— Camphor  oil  obtained 
from  the  same  tree  as  gum  camphor 
held  not  dutiable  as  essential  oiL  See 
paragraph  385. 

Dextrine.— White  dextrine,  produced 
by  the  chemical  treatment  of  starch, 
while  not  a  dextrine,  technically  speak- 
ing, held,  under  Act  1897,  classible  as 
"dextrine."  Charles  Morningstar  & 
Co.  V.  U.  S.  <C.  O.  1907)  159  Fed.  287. 

Gum  aulwtltate^-The  term  "gum 
substitute"  is  to   receive  the  meaning 

37.  Ink  and  ink  powders,  15  per  centum  ad  valorem. 

38.  Iodoform,  and  potassium  iodide,  15  cents  per  pound. 

39.  Leaves  and  roots:  Buchu  leaves,  10  cents  per  pound;  coca 
leaves,  10  cents  per  pound;  gentian,  J4  cent  per  pound;  licorice 
root,  }i  cent  per  pound ;  sarsaparilla  root,  1  cent  per  pound. 

40.  Licorice,  extracts  of,  in  pastes,  rolls,  or  other  forms,  1  cent 
per  pound. 

41.  Lime,  citrate  of,  1  cent  per  pound. 

42.  Magnesia:  Calcined,  3y2  cents  per  pound;  carbonate  of,  pre- 
cipitated, 1J4  cents  per  pound;  sulphate  of,  or  Epsom  salts,  */io 
cent  per  pound. 

Notes  of  Decisions 


given  it  in  ordinary  commercial  oper- 
ations, unless  a  trade  meaning  different 
from  that  in  ordinary  use  is  establish- 
ed by  a  preponderance  of  evidence. 
Weilbacher  v.  Merritt  (C.  C.  1888)  37 
Fed.  85. 

Liquid  camphor  refuse^— Liquid  cam- 
phor refuse  held  not  dutiable  as  cam- 
phor crude.    See  paragraph  46. 

Synthetic  camphor..— Synthetic  cam- 
phor held,  under  Act  1897,  if  it  still  re- 
tains impurities  that  bring  it  far  below 
the  standard  of  refined  camphor,  and 
closely  resembles  the  crude  natural 
product,  dutiable  as  "camphor,  crude,'' 
rather  than  as  "camphor,  refined."  U. 
S.  V.  Sobering  &  Glatz  (1908)  163 
Fed.  246,  90  C.  C.  A.  192. 


mitted  free,  as  the  ambiguity  must  be 
resolved  in  favor  of  the  importer.  U. 
S.  V.  Merck  (C.  O.  1899)  91  Fed.  639. 


Epsom  salts. — Sulphate  of  magnesia, 
or  Epsom  salts,  which,  by  the  act  of 
1894,  were  placed  both  upon  the  duti- 
able and  the  free  list,  held  to  be  ad- 

43.  Menthol,  50  cents  per  pound. 

44.  Oils,  rendered :  Sod,  seal,  herring,  and  other  fish  oil,  not  spe- 
cially provided  for  in  this  section,  3  cents  per  gallon;  whale  oil, 
5  cents  per  gallon ;  sperm  oil,  8  cents  per  gallon ;  wool  grease,  in- 
cluding that  known  commercially  as  degras  or  brown  wool  grease, 
crude  and  not  refined  or  improved  in  value  or  condition,  ^  cent 
per  pound ;  refined  or  improved  in  value  or  condition,  and  not  spe- 
cially provided  for  in  this  section,  J/$  cent  per  pound;  lanolin,  1 
cent  per  pound;  all  other  animal  oils,  rendered  oils  and  greases, 
and  all  combinations  of  the  siame,  not  specially  provided  for  in  this 
section,  15  per  centum  ad  valorem. 

Notes  of  Deoisions 


Adeps  I  ana  anhydronsw— Adeps  lanee 
anhydrous  and  adeps  lane  cum  aqua, 
which  are  highly  finished  products  of 
wool  grease,  held  dutiable  as  medicinal 
preparations.     See  paragraph  5. 

Brown  groase^— The  fatty  matter 
known  as  "de  gras,**  or  brown  grease, 
held,  under  Act  1883,  not  dutiable  as 
an  "expressed"  or  "rendered"  oil.  Mil- 
ler V.  Seeberger  (0.  C.  1890)  44  Fed. 
281. 


Cod  oiliP-**Uod  oil,"  made  from  putrid 
fish  livers,  which,  while  used  principal- 
ly for  dressing  leather,  is  fit  for  some 
other  purposes  not  enumerated,  and, 
while  not  technically  known  in  the 
trade  as  a  "fish  oil,"  held,  under  Act 
1897,  dutiable  as  fish  oil.  Swan  & 
Finch  Co.  v.  U.  S.  (1902)  113  Fed.  243, 
51  C.  G.  A.  200  (affirming  judgment  [C. 
C.  1901]  109  Fed.  949) ;  Wells  v.  U.  S. 
(O.  C.  1899)  99  Fed.  258. 

The  term  "fish  oil"  in  Act  1897,  cov- 
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erg  all  oil  made  from  any  fish  or  any 
part  thereof,  indnding  oil  made  from 
the  livers  of  cod  and  other  fish  of  the 
cod  species.  Swan  &  Finch  Co.  v.  U. 
S.  (C.  C.  1901)  109  Fed.  949.  judgment 
affirmed  (1902)  113  Fed.  243,  51  C.  C. 
A.  200. 

Hard  yeiiew  grease.— Substances  ob- 
tained by  washing  the  solid  residuum 
left  after  the  distillation  of  wool  grease, 
known  as  "hard  yellow  grease"  and 
"white  grease"  held  under  Act  1897, 
dutiable  as  "wool  grease,"  and  not  en- 
titled to  free  entry.  U.  S.  v.  Leonard 
(1901)  108  Fed.  42,  47  C.  0.  A.  181, 
reversing  judgment  (C.  O.  1900)  100 
Fed.  288. 

Japanese  fish  oll^— Japanese  fish  oil 
held  not  dutiable  as  whale  and  other 
fish  oiL    See  paragraph  498. 

Lanolln.^"Lanolin"  held,  under  Act 
1890,  dutiable  as  a  "medicinal  proprie- 


tary preparatiLon,"  and  not  as  "wool 
grease."  Movius  v.  U.  S.  (0.  0.  1895) 
66  Fed.  734. 

Adeps  laniB,  or  lanolin,  is  used  as  a 
basis  for  ointments  and  as  a  carrier 
for  soluble  medicinal  salts,  and  the  evi- 
dence shows  that  without  the  addition 
of  medicinal  agents  it  has  no  thera- 
peutic value.  The  more  specific  provi- 
sion levying  duty  upon  it  is  to  be  found 
in  paragraph  290,  Act  1909.  It  is  du- 
tiable under  that  paragraph  as  wool 
grease  refined  or  improved  in  value  or  . 
condition.  Koechl  &  Go.  v.  U.  S.  (1912) 
8  Ct.  Gust  App.  316. 

Refined  wool  greaseK— The  provision 
for  "wool  grease"  in  Act  1897  includes 
a  refined  wool  grease,  from  which  the 
natural  odor  and  mineral  matter  have 
been  removed  by  a  superior  process, 
and  which  is  commercially  known  as 
"wool  grease.  "  Swan  &  Finch  Co.  v. 
U.  a  (a  O.  1903)  149  Fed.  304. 


45.  Oils,  expressed :  Alizarin  assistant,  sulphoricinoleic  acid,  and 
ricinoleic  acid,  and  soaps  containing  castor  oil,  any  of  the  foregoing 
in  whatever  form,  and  all  other  alizarin  assistants  and  all  soluble 
greases  used  in  the  processes  of  softening,  dyeing,  or  finishing,  not 
specially  provided  for  in  this  section,  25  per  centum  ad  valorem; 
castor  oil,  12  cents  per  gallon ;  flaxseed  and  linseed  oil,  raw,  boiled, 
or  oxidized,  10  cents  per  gallon  of  7j4  pounds;  poppy-seed  oil, 
raw,  boiled,  or  oxidized,  rapeseed  oil,  and  peanut  oil,  6  cents  per 
gallon;  hempseed  oil,  3  cents  per  gallon;  almond  oil,  eweet,  5 
cents  per  pound;  sesame  or  sesamum  seed  or  bean  oil,  1  cent  per 
pound ;  olive  oil,  not  specially  provided  for  in  this  section,  20  cents 
per  gallon;  olive  oil,  in  bottles,  jars,  kegs,  tins,  or  other  packages 
having  a  capacity  of  less  than  five  standard  gallons  each,  30  cents 
per  gallon;  all  other  expressed  oils  and  all  combinations  of  the 
same,  not  specially  provided  for  in  this  section,  15  per  centum  ad 
valorem. 

Notes  of  Deoisloms 

Alizarin  assistant— Soluble  grease 
used  in  dyeing  cotton  held  not  dutiable 
as  an  alizarin  assistant  See  paragraph 
885. 

Alizarin  assistant,  used  as  a  mor- 
dant by  calico  printerSi  the  principal  in- 
gredient in  which  is  castor  oil,  held 
under  Act  1883  chargeable  with  a  duty 
of  80  cents  per  gallon,  under  the  "si- 
militude clause"  that  being  the  duty  on 
castor  oil.  Lloyd  v.  Mc Williams  (O.  O. 
1887)  31  Fed.  261,  judgment  affirmed 
(1800)  11  Sup.  Ct  173,  137  U.  S.  576, 
34  L.  Ed.  788. 

From  the  testimony  the  analysis  made 
by  the  chemist  employed  by  the  appel- 
lees must  be  assumed  correct;  and  there 
is  no  proof  to  the  effect  that  castor  oil 
may  have  been  used  in  the  manufacture 
of  the  alizarin  assistant  which  would 
not  be  revealed  by  the  analysis.  As 
the  oil  contained  less  than  50  per  cent 
of  castor  oil,  it  was  dutiable  under  par- 
agraph 32,  Act  1900.  U.  S.  y.  Koons, 
Wilson  &  Co.  (1913)  4  Ct  Cust  App. 
452. 


"Alizarin  assistant"  held  dutiable  as 
a  chemical  compound,  under  the  Revis- 
ed Statutes.  (1885)  18  Op.  Atty.  G^n. 
106. 

Olive  oil.^Duty  on  bottles  filled  with 
olive  oil.     See  paragraph  83. 

It  is  clear  in  view  of  the  decisions 
and  of  the  change  in  language  appear- 
ing in  paragraph  38,  Act  1009,  that  it 
was  intended  by  that  paragraph  to  levy 
the  duty  there  fixed  upon  the  contents 
rather  than  upon  the  capacity  of  tins 
containing  olive  oil.  U.  S.  v.  Palma 
(1913)  4  Ct  Cust  App.  140.  See, 
also,  U.  S.  V.  La  Manna  (C.  C.  1907) 
154  Fed.  927;  Gandolfi  &  Co.  y.  U.  S. 
(C.  C.  1907)  152  Fed.  656. 

Construing  Act  1897,  par.  40,  provid- 
ing (1)  for  olive  oil  "in  bottles,  jars, 
tins,  or  similar  packages,**  and  (2)  for 
"olive  oil,  not  specially  provided  for," 
held,  that  oil  in  5- gallon  tins,  in  which 
form  it  is  not  sold  to  the  consumer 
but  to  hotels  and  retail  dealers,  is  not 
subject  to  the  first  provision,  but  to  the 
latter.    U.  S.  y.  La  Manna,  Azema  & 
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Farnan  (1908)  158  Fed.  1022,  86  C.  C. 
A.  673.  affirming  judgment  (C.  C.  1907) 
154  Fed;  927. 

AH  the  tins  in  this  case  hold  less 
than  the  quantity  of  oil  which  would 
entitle  the  goods  to  assessment  at  40 
per  cent,  ad  valorem.  They  were  duti- 
able according  to  contents  at  60  per 
cent  under  paragraph  88,  Act  1909. 
U.  S.  T.  Sprague,  Warner  (1913)  4  Ct 
Gust  App.  358.  See,  also,  Same  v. 
Palma,  Id.  140. 

The  merchandise  was  olive  oil  con- 
tained in  tins,  the  oil  in  each  container 
being  slightly  less  than  5  gallons  in 
quantity.  Held,  under  paragraph  38, 
Act  1909,  the  oil  was  dutiable  at  60 
cents  per  gallon  as  otive  oil  in  tins 
containing  less  than  6  gallons  each,  and 
this  notwithstanding  the  treasury  reg- 
ulation of  June  20,  1911.  U.  S.  v. 
Younglove  Grocery  Co.  (1914)  5  Ct 
Cust  App.  377. 

All  olive  oils  are  not  of  the  same 
specific  gravity.     The  method  adopted 


here  by  the  collector  for  determining 
the  quantity  of  the  importation  in  gal- 
lons was  correct  The  English  wine 
gallon  of  231  cubic  Inches  capacity,  and 
not  a  lesser  quantity,  though  accepted 
by  the  trade,  is  the  "gallon"  of  para- 
graph 38,  Act  1909.  U.  S.  v.  Moos  & 
Go.  (1914)  5  Ct  Cust  App.  322. 

Rapeseed  oil.— It  was  not  sho\\^  that 
the  sample  used  by  the  government  was 
a  part  of  the  importation.  The  evi- 
dence here  makes  out  a  prima  facie 
case  for  the  importer  and  is  sufficient 
to  overcome  the  presumption  of  cor- 
rectness attaching  to  the  collector's  de- 
cision. The  merchandise  was  dutiable 
as  rapeseed  oO.  U.  S.  v.  Lang.  (1913) 
4  Ct  Gust  App.  494. 

The  contention  was  made  that  the 
importation  is  not  rapeseed  oil  as  as- 
sessed, but  is  a  sulphur  colza  oil,  com- 
monly used  for  soap  making.  The  tes- 
timony falls  short  of  maintaining  this. 
Larkin  Co.  v.  U.  S.  (1912)  2  Ct  Cust 
App.  483. 


46.  Oils,  distilled  and  essential:  Orange  and  lemon,  10  per  cen- 
tum ad  valorem ;  peppermint,  25  cents  per  pound ;  mace  oil,  6  cents 
per  pound;  almond,  bitter;  amber;  ambergris;  anise  or  anise 
seed;  bergamot;  camomile;  caraway;  cassia;  cinnamon;  cedrat; 
citronella  and  lemon-grass;  civet;  fennel;  jasmine  or  jasimine; 
juniper;  lavender,  and  aspic  or  spike  lavender;  limes;  neroli  of 
orange  flower;  origanum,  red  or  white;  rosemary  or  anthoss;  at- 
tar of  roses ;  thyme ;  and  valerian ;  all  the  foregoing  oils,  and  all 
fruit  ethers,  oils,  and  essences,  and  essential  and  distilled  oils  and 
all  combinations  of  the  same,  not  specially  provided  for  in  this 
section,  20  per  centum  ad  valorem :  Provided,  That  no  article  con- 
taining alcohol  shall  be  classified  for  duty  under  this  paragraph. 

Notes  of  Deoisioms 


Camphor  oil.  — Camphor  oil  obtained 
from  the  same  tree  as  gum  camphor 
held  not  dutiable  as  an  essential  oil. 
See  paragraph  385. 

Citrai.— Citral  held  free  of  duty  as 
lemon  oil,  or  oil  of  lemon,  under  Act 
1890,  and  not  dutiable  as  an  essential 
oiL  In  re  Fritzsche  (C.  C.  1893)  66 
Fed.  819. 

Coal  tar  produots^-Ooal  tar  prod- 
ucts not  shown  to  be  oil  in  fact  held  not 
dutiable  as  distilled  oUs.  See  para- 
graph 21. 

Essontlal  oils.  —  A  concentrated  es- 
sence produced  by  the  enfleurage  pro- 
cess held  not  dutiable  as  an  essential 
oil     See  paragraph  49. 

Oil  of  mirbane  or  nitrobenzole  held 
not  dutiable  as  an  essential  oil.  See 
paragraph  23. 

Oil  of  cypress,  oil  of  doves,  oil  of 
cardamom,  and  oil  of  pennyroyal  held 
.  under  Act  1909,  dutiable  as  essential 
oils,  Und  not  as  drugs.  National  Aniline 
&  Chemical  Co.  v.  U.  S.  (1913)  4  Ct 
Cust  App.  109. 

A  dressing  oU  distilled  from  grease 
or  degras  being  found  by  the  board  of 
general  appraisers  to  be  fit  for  the  oth- 
er purposes  than  for  dressing  or  stuff- 


ing leather,  the  evidence  being  conflict- 
ing, this  finding  will  not  be  disturbed, 
and  the  importation  was  dutiable  under 
paragraph  8,  Act  1897.  Stone  & 
Downer  Co.  v.  U.  S.  (1911)  1  Ct  Chist 
App.  513. 

Dead  oll.~D^d  oil  held  not  dutiable 
as  distilled  oil.    See  paragraph  452. 

Liquid  camphor  refuse^— liquid  cam- 
phor refuse,  the  substance  obtained,  by 
drainage,  from  crude  camphor,  and  used 
for  the  manufacture  of  camphor  oil,  held 
dutiable,  under  act  1894,  as  an  oil,  and 
not  entitled  to  free  entry,  as  "camphor, 
crude."  Dodge  v.  U.  S.  (C.  C.  1896) 
77  Fed.  602,  judgment  affirmed  (1898) 
84  Fed.  449,  28  C.  C.  A.  152. 

Lubricating  oil  ^-Lubricating  oil  held 
not  dutiable  as  a  combination  of  oils. 
See  paragraph  385. 

Oleln.  —  So-called  olein,  a  distillate 
from  wool  grease,  in  the  form  of  an 
oil,  held,  under  Act  1897,  not  "wool 
grease,"  but  dutiable  as  a  "distilled 
OiL"  Swan  &  Finch  Co.  ▼.  U.  S.  (O. 
C.  1909)  172  Fed.  173. 

Oil  of  petit  grain.— Oil  of  petit  grain, 
distilled  from  the  leaves,  twigs,  and 
immature  fruit  of  the  orange  tree,  was 
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found  by  the  Jvltj  to  have  been  gen- 
erally known  and  recognized  in  trade 
and  commerce  in  1883  as  one  of  the 


subdivisions  of  oil  neroU  (mentioned  in 
the  free  Hst).  Dodge  v.  Hedden  (C.  0. 
1889)  42  Fed.  446. 


47.  Opium,  crude  or  unmanufactured,  and  not  adulterated,  con- 
taining 9  per  centum  and  over  of  morphia,  $3  per  pound ;  opium  of 
the  same  composition,  dried  to  contain  15  per  centum  or  less  of 
moisture,  powdered,  or  otherwise  advanced  beyond  the  condition 
of  crude  or  unmanufactured,  $4  per  pound ;  morphia  or  morphine, 
sulphate  of,  and  all  alkaloids  of  opium,  and  salts  and  esters  there- 
of, $3  per  ounce ;  cocaine,  ecgonine,  and  all  salts  and  derivatives  of 
the  same,  $2  per  ounce;  aqueous  extract  of  opium,  for  medicinal 
uses,  and  tincture  of,  as  laudanum,  and  other  liquid  preparations 
of  opium,  not  specially  provided  for  in  this  section,  60  per  centum 
ad  valorem;  opium  containing  less  than  9  per  centum  of  morphia, 
$6  per  pound;  but  preparations  of  opium  deposited  in  bonded 
warehouses  shall  not  be  removed  therefrom  without  payment  of 
duties,  and  such  duties  shall  not  be  refunded:  Provided,  That 
nothing  herein  contained  shall  be  so  construed  as  to  repeal  or  in 
any  manner  impair  or  affect  the  provisions  of  an  Act  entitled  "An 
Act  to  prohibit  the  importation  and  use  of  opium  for  other  than 
medicinal  purposes,"  approved  February  ninth,  nineteen  hundred 
and  nine. 

Act  Feb.  9,  1909,  a  100,  mentioned  in  this  paragraph,  is  set  forth  post,  §§ 
8800,  8801. 

Notes  of  Deoisioms 


Cocaine.  —  Muriate  or  hydrochlorato 
6t  cocaine,  which  was  covered  both  by 
paragraph  76  and  paragraph  74  of  act 
of  October  1,  1890,  held  dutiable  under 
the  former,  relating  to  chemical  salts. 
Lehn  v.  U.  S.  (O.  O.  1895)  66  Fed.  748, 
following  Mallinckrodt  Chemical  Works 
Case  (O.  C.  1895)  66  Fed.  746,  and  cer- 
tified to  and  determined  Fink  ▼.  U.  S. 
(1898)  18  Sup.  Ot  770,  170  U.  S.  584, 
42  L.  Ed.  1153. 

"Crude."— Whether  an  article  is  crude 
is  to  be  determined  not  by  the  pro- 
cesses which  brought  it  into  being,  but 
by  the  additional  processes  to  which  it 
is  submitted  after  its  creation  in  or- 
der to  fit  it  for  its  chief  or  only  use. 
Merck  &  Co.  v.  U.  S.  (1914)  5  Ct.  Oust 
App.  347. 

Opium.— Powdered  opium  held  not  du- 
tiable as  opium  crude  or  unmanufac- 
tured.   See  paragraph  27. 

An  indictment  for  smuggling  "smok- 
ing opium"  and  "prepared  opium"  suf- 
ficiently describes  dutiable  merchandise 
under  Schedule  A,  prescribing  a  duty 
on  "opium  prepared  for  smoking,  and 
all  other  preparations  of  opium  not 
specially  enumerated  or  provided  for 
in  this  act"  U.  a  v.  Gardner  (O.  O. 
1890)  42  Fed.  832,  833. 

Opium  shipped  on  board  a  steamship 
at  Honolulu,  for  Panama,  by  way  of 
San  Francisco,  intended  to  be  trans- 
ferred, without  landing,  to  another 
steamer  at  San  Francisco,  running  to 
Panama,  in  connection  with  the  steam- 
ship from  Honolulu,  and  entered  on 
the  manifest  and  bills  of  lading,  and 
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reported  to  the  collector,  as  being  in 
transit  for  Panama,  the  owner  having 
applied  to  the  collector  for  a  permit  to 
make  the  transshipment,  and  offered 
to  give  the  security  prescribed  by  the 
statute,  and  a  permit  having  been  re- 
fused, was  held  not  to  be  liable  to  du- 
ties, and  a  seizure  for  nonpayment  of 
duties  adjudged  to  be  illegal.  B.  S. 
§§  2502,  2931,  and  section  2979  (section 
5665,  post),  construed.  McLean  y. 
Hager  (C.  C.  1887)  31  Fed.  602. 

The  opium  of  the  importation  was 
not  "dried,"  as  that  term  is  used  in 
paragraph  41,  nor  powdered  nor  other- 
wise advanced  in  condition,  and  it  was 
properly  dutiable  as  opium,  crude  or 
unmanufactured,  and  not  adulterated, 
containing  9  per  cent,  and  over  of  mor- 
phia. Merck  &  Co.  v.  U.  S.  (1914)  5 
Ct.  Cust  App.  347. 

Salts  of  opium.— The  alkaloids  here 
are  produced  from  morphine,  but  mor- 
phine is  derived  from  opium,  and  in 
paragraph  43,  Act  1897,  "alkaloids" 
is  employed  to  embrace  generically  all 
known  or  possible  alkaloids  of  opium, 
and  it  embraces  codeine.  Merck  &  Co. 
v.  U.  S.  (1915)  6  Ct  Cust  App.  41. 

While  there  are  no  salts  of  opium 
proper,  that  expression  in  paragraph 
43,  Act  1897,  should  be  interpreted 
to  mean  such  salts  as  are  produced  by 
the  chemical  action  of  an  acid  radical 
on  organic  bases  that  are  comp9nent  * 
parts  of  opium.  The  merchandise  was 
dutiable  under  that  paragraph.  Id.  See, 
also,  U.  S.  V.  Merck  &,  Co.  (1909)  168 
Fed.  244,  94  C.  a  A.  74, 
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48.  Perfumery,  including  cologne  and  other  toilet  waters,  arti- 
cles of  perfumery,  whether  in  sachets  or  otherwise,  and  all  prep- 
arations used  as  applications  to  the  hair,  mouth,  teeth,  or  skin, 
such  as  cosmetics,  dentifrices,  including  tooth  soaps,  pastes,  in-, 
eluding  theatrical  grease  paints,  and  pastes,  pomades,  powders,  and 
other  toilet  preparations,  all  the  foregoing,  if  containing  alcohol,  40 
cents  per  pound  and  60  per  centum  ad  valorem ;  if  not  containing 
alcohol,  60  per  centum  ad  valorem ;  floral  or  flower  waters  contain- 
ing no  alcohol,  not  specially  provided  for  in  this  section,  20  per 
centum  ad  valorem. 

Notes  of  Decisioiis 

Articles  of  perfumery.— Victoria 
cachoofl  (being  small  pellets,  made  in 
part  of  licorice,  with  a  peppermint  or 
wintergreen  flavor,  used  by  smokers 
and  others,  to  sweeten  the  breath)  were 
dutiable  as  "articles  of  perfmnery," 
under  paragraph  61  of  the  act  of  1894, 
and  not  as  "licorice  and  extracts  of," 
under  paragraph  23,  or  as  "confection- 
ery," under  paragraph  183.  Volkman, 
Stollwerck  &  Co.  v.  U.  a  (C.  C.  1897) 
84  Fed.  442. 

Floral  extraots.— Floral  extracts, 
which  are  articles  composed  of  about 
95  per  cent  of  alcohol  and  5  per  cent 
of  sediment  and  used  in  the  manu- 
facture of  perfumery,  held  not  dutiable 
at  the  rate  of  $2  per  gallon  and  50  per 
centum  ad  valorem  as  "alcoholic  per- 
fumery," but  dutiable  at  the  rate  of  $2 
per  gallon  for  the  alcohol  contained,  and 
25  per  centum  ad  valorem,  as  "alcoholic 
compounds  not  otherwise  spedaUy 
enumerated  or  provided  for."  Fritzsche 
V.  Blagone  (O.  C.  1889)  40  Fed.  228. 

Floral  waterSd— Floral  waters  held 
dutiable  as  unenumerated  manufactured 
articles,  under  Act  1897,  §  6,  rather 
than  as  "waste,"  under  paragraph  463. 
Burr  V.  U.  S.  (1909)  167  Fed.  801,  93 
C.  C.  A.  191. 

Flower  waterw— Orange  flower  water 
and  rose  water  held,  under  Act  1897, 
not  dutiable  as  medicinal  preparations 
but  as  unenumerated  nuinufactured  ar- 
ticles. Euler  &  Robeson  v.  U.  S.  (0. 
C.  1906)  147  Fed.  765. 

Orange  flower  water  and  rose  water, 
which  are  articles  used  to  some  extent 
medicinally,  but  chiefly  for  other  pur- 
poses not  mentioned  in  any  enumera- 
tions of  the  tariff,  held,  under  Act  1883, 
dutiable  as  "medicinal  preparations," 
and  not  as  articles  not  ^'enumerated.** 
Dodge  &  Olcott  V.  U.  S.  (0.  0.  1891) 
130  Fed.  624.  66. 

49.  Ambergris,  enfleurage  greases  and  floral  essences  by  what- 
ever method  obtained;  flavoring  extracts,  musk,  grained  or  in 
pods,  civet,  and  all  natural  or  synthetic  odoriferous  or  aromatic 
substances,  preparations,  and  mixtures  used  in  the  manufacture  of, 
but  not  marketable  as,  perfumes  or  cosmetics;  all  the  foregoing 
not  containing  jalcohol  and  not  specially  provided  for  in  this  sec- 
tion, 20  per  centum  ad  valorem. 

3fotes  of  Deoisloiui 
Enfleurage  grease.— So-called  muguet      several  kinds  of  enfleurage  grease,  to 


Marasque  waterd— The  article  known 
as  "marasque  water"  or  "eau  de  maras- 
que," which  is  produced  by  distilling 
the  juice  of  crushed  cherries,  diluted 
somewhat  with  water  used  in  the  dis- 
tilling process,  held  not  dutiable  as 
cherry  juice,  under  Act  1897,  par.  299, 
but  as  an  unenumerated  manufactured 
article  under  section  6.  Leerberger 
Bros.  V.  U.  S.  (O.  O.  1904)  141  Fed. 
1023. 

Perfumed  smelling  salts^— Perfumed 
smelling  salts  held  not  dutiable  as  ar^ 
tides  of  perfumery.     See  paragraph  5. 

Toilet  preparations^— A  dentifrice  held 
properly  assessed  for  duty  under  Act 
1897,  as  a  toilet  preparation  in  which 
alcohol  is  used.  Russman  y.  U.  S. 
(C.  C.  1900)  107  Fed.  266. 

Pinaud's  eau  de  ^quinine  tonique,  a 
toilet  preparation  used  as  an  applica- 
tion to  the  hair  held  dutiable  under  Act 
1894,  as  a  preparation  for  the  hair,  etc., 
and  not  as  "alcoholic  perfumery,  in- 
cluding cologne  water,  and  other  toilet 
waters,  and  alcoholic  compounds  not 
specially  provided  for,"  nor  as  "all 
compounds  or  preparations  •  •  ♦ 
of  which  distilled  spirits  are  a  com- 
ponent part,  not  specially  provided  for." 
In  re  Merchandise  Imported  by  Hoit 
(C.  0.  1896)  75  Fed.  998. 

The  phrase  "and  other  toilet  prepa- 
rations" in  paragraph  48,  Act  1913, 
must  be  taken  to  include  the  merchan- 
dise hero— a  preparation  for  polishing 
finger  nails.  These  preparations  are 
not  to  be  limited  to  such  as  are  for  use 
or  application  to  the  hair,  mouth,  teeth, 
or  skin.  Graf  Bros.  v.  U.  S.  (1915) 
6  Gt.  Gust  App.  190. 

Tooth  soapw— Tooth  soap  held  not 
dutiable  as  preparation  used  as  ap- 
plication to  the  teeth.     See  paragraph 


pomade,  produced  by  the  combination  of 


which  is  added  about  one-half  of  1  per 
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cent  of  yarioas  essential  oils  to  fortify  fleurage  grease,"  within  Act  1894,  and 

and  combine  the  article,  thus  produc-  not  dutiable  as  ''essential  oil."     U.  S. 

ing  an  odor  like  that  of  the  lily  of  the  v.  Dodge  &  Olcott  (C.  0.  1899)  94  Fed. 

valley,  held   free   of   duty,   under  Act  481. 

J.897,   as   enfleurage   grease.     Lueders         Muguet  de  mai,  shown  by  a  prepon- 

V.  IT.  S.  (C.  C.  1905)  143  Fed.  918.  derance  of  testimony  to  contain  no  es- 

A  concentrated  essence  produced  by  sential   oil,   is   not  fluorescence  valley 

the  enfleurage  process,  in  which  a  varie-  lily,  but  enfleurage  grease,  and  free  of 

ty  of  petroleum  was  used  as  the  origi-  duty  under  Act  1897.     Burr  v^  U.  S. 

nal  solvent,  is  free   of  duty  as  "en-  (1911)  1  Gt  Oust  App.  126. 

50.  Plasters,  healing  or  curative,  of  all  kinds,  and  court-plaster, 
15  per  centum  ad  valorem. 

51.  Baryta,  sulphate  of,  or  barytes,  including  barytes  earth,  un- 
manufactured, 15  per  centum  ad  valorem;  manufactured,  20  per 
centum  ad  valorem ;  blanc-fixe,  or  artificial  sulphate  of  barytes,  and 
satin  white,  or  artificial  sulphate  of  lime,  20  per  centum  ad  valorem. 

Notes  of  DeoUioiis 
Carbonate     of     barytad-^ommercial      as  a  chemical  compound  or  salt  not  pro- 
carbonate  of  baryta  held  exempt  from      vided  for.     Oabriel  &  Schall  v.  U.  & 
duty  under  Act  1897,  and  not  dutiable      (G.  C.  1903)  121  Fed.  208. 

52.  Blues,  such  as  Berlin,  Prussian,  Chinese,  and  all  others,  con- 
taining ferrocyanide  of  iron,  in  pulp,  dry  or  ground  in  or  mixed 
with  oil  or  water,  20  per  centum  ad  valorem;  ultramarine  blue, 
whether  dry,  in  pulp,  or  ground  in  or  mixed  with  oil  or  water,  and 
wash  blue  containing  ultramarine,  15  per  centum  ad  valorem. 

Notes  of  DeoUioiui 

Ultramarine   blue.— ^Ultramarine  blue  and  assessed  as  ultramarine  blue  by  the 

in  pulp,  which  consists  of  the  ultra-  collector  of  customs,  under  paragraph 

marine  ground  in  i^ater  so  as  to  form  52,  Act  1897,  the  board  of  general  ap- 

a  thick  paste,  held  dutiable,  under  Act  praisers,   after   testimony   taken,  find- 

1890,  at  4^  cents  a  pound  on  the  full  ing  one  item  properly  assessed  and  the 

weight  of  the  paste,  and  not  on  the  other  improperly  assessed,  because  this 

weight    of    the   ultramarine    contained  rightfully  fell  under  paragraph  58  of 

therein  when  dry.     U.  S.  v.  Zentgraf  said  act,  the  facts  being  reviewed,  the 

(1894)  60  Fed.  1014,  9  0.  C.  A.  335.  board    is    affirmed.      tJ.    S.    v.    Riebe 

Where  there  were  two  importations  (1910)  1  Ct  Gust  App.  19. 
of  material  resembling  ultramarine  blue, 

53.  Black  pigments,  made  from  bone,  ivory,  or  vegetable  sub- 
stance, by  whatever  name  known;  gas  black  and  lampblack,  dry 
or  ground  in  or  mixed  with  oil  or  water,  15  per  centum  ad  valorem. 

54.  Chrome  yellow,  chrome  green,  and  all  other  chromium  colors 
in  the  manufacture  of  which  lead  and  bichromate  of  potash  or  soda 
are  used,  in  pulp,  dry,  or  ground  in  or  mixed  with  oil  or  water,  20 
per  centum  ad  valorem. 

55.  Ocher  and  ochery  earths,  sienna  and  sienna  earths,  and  um- 
ber and  umber  earths,  5  per  centum  ad  valorem;  Spanish  brown, 
Venetian  red,  Indian  red,  and  colcothar  or  oxide  of  iron,  not  spe- 
cially provided  for  in  this  section,  10  per  centum  ad  valorem. 

Notes  of  Decisions 

Ochery  earths— A  red  pigment  to  be  Oxide  of  Iron.— Oxides  of  iron  in  use 
used  as  a  color  held  not  dutiable  as  an  as  a  polishing  powder  held  not  dutiable 
ochery  earth.    See  paragraph  63.  as  colors  and  paints,  etc.     See  para- 

graph 11. 

56.  Lead  pigments:  Litharge,  orange  mineral,  red  lead,  white 
lead,  and  all  pigments  containing  lead,  dry  or  in  pulp,  and  ground 
or  mixed  with  oil  or  water,  not  specially  provided  for  in  this  sec- 
tion, 25  per  centum  ad  valorem. 

57.  Lead,  acetate  of,  white,  and  nitrate  of,  1J4  cents  per  pound; 
acetate  of,  brown,  gray,  or  yellow,  1  cent  per  pound;  all  other 
lead  compounds  not  specially  provided  for  in  this  section,  20  per 
centum  ad  valorem. 
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58.  Varnishes,  including  so-called  gold  size  or  japan,  10  per  cen- 
tum ad  valorem:  Provided,  That  spirit  varnishes  containing  less 
than  10  per  centum  of  methyl  alcohol  of  the  total  alcohol  contained 
therein,  shall  be  dutiable  at  $1.32  per  gallon  and  15  per  centum  ad 
valorem. 

Notes  of  Deoisioiui 

Varnish^— Enamel  paint  in  which  yar-  which  distilled  spirits  is  a  component 

nish  was  used  held  not  dutiable  as  yar-  part  of  chief  value  there  shall  be  levied 

nish.     See  para^^aph  63.  a  duty  not  less  than  that  imposed  upon 

Shellac  varnish   held   dutiable  under  distilled  spirits,"  namely,  $2  per  proof 

section  2504,  R.  S.,  which  declares  that  gallon.  (1881)  17  Op.  Atty.  Gen.  105. 
"on  all  compounds  or  preparations  of 

59.  Vermilion  reds,  containing  quicksilver,  dry  or  ground  in  oil 
or  water,  15  per  centum  ad  valorem;  when  not  containing  quick- 
silver but  made  of  lead  or  containing  lead,  25  per  centum  ad  va- 
lorem. 

Notes  of  Deoisioiui 
Vermillion   red^— Imitation  vermillion         Vermillion  held  dutiable  as  such,  and 
red  containing  no  quicksilver  held,  un-      not  as  a  "mercurial  preparation."    Bo- 
der  Act  1890,  subject  to  the  same  du-      ving  v.  Lawrence    (O.  O.   1850)    Fed. 
ty   as    the   genuine.      In   re   Downing      Gas.  No.  1,711. 
(1893)  66  Fed.  470,  6  O.  G.  A.  675. 

60.  Whiting  and  Paris  white,  dry,  and  chalk,  ground  or  bolted, 
Vio  cent  per  pound;  whiting  and  Paris  white,  ground  in  oil,  or 
putty,  15  per  centum  ad  valorem. 

Notes  of  Deoisioiui 

Whiting.^-C/hemical     substances    and  cles   and  wares   composed  of   mineral 

mineral    substances    are    distinguished  substances/*   but  according  to   an  es- 

for  dutiable   purposes  in   the   statute,  tablished  legislative  construction  duti- 

The   main  constituent   of  the  powder  able,  by  similitude,  to  whiting.    Bartley 

here  is  a  mineral  rather  than  a  chemi-  Bros.   &  Hall  v.   U.  S.    (1912)   8  Gt 

cal,  94.89  per  cent,  of  it  being  mineral.  Gust.  App.  363. 

It  was   properly   held    dutiable   under  A  powder  put  up  In  small  packages 

paragraph   54,    Act   1909.      U.    S.    v.  for  use  by  jewelers  in  polishing  metals, 

Kraemer  &  Co.  (1913)  4  Gt  Gust.  App.  and  composed  of  over  93  per  cent,  car- 

433.    See,  also,  Same  v.  Holland-Amer-  bonate  of  lime,  held  whiting,  and  dutl- 

ican  Trading  Go.    (1913)   4  Gt   Gust  able  as  such,  under  Act  1894,  and  not 

App.  336;    Strohmeyer  &  Arpe  Go.  y.  as  an  article  composed  of  earthen  or 

Same  (1911)  2  Gt  Gust  App.  285.  mineral   substances  not  specially   pro- 

Goddard's  plate  powder  held,  under  vided  for.    U.  S.  v.  Tiffany  (G.  G.  1902) 

Act  1909,  not  to  be  classed  as  "arti-  117  Fed.  367. 

61.  Zinc,  oxide  of,  and  pigments  containing  zinc  but  not  con- 
taining more  than  5  per  centum  of  lead,  ground  dry,  10  per  centum 
ad  valorem ;  when  ground  in  or  mixed  with  oil  or  water,  lithopone 
and  white  sulphide  of  zinc,  15  per  centum  ad  valorem. 

Notes  of  Decisions 

Lfthofaned— Where  it  was  proved  that  material,  held  to  be  dutiable  as  "white 

lithofone,  composed  of  70  per  cent  sul-  paint  containing  zinc,  but  not  contain- 

phate  of  barytes  and  30  per  cent  sul-  ing  lead,"  under  Act  1890,  and  not  as 

phide   of  zinc,  was   known  as    'litho-  "all  other  paints  and   colors,  whether 

fone,"   whether  dry  or  ground  in  oil,  dry    or   mixed,"   under   paragraph   61. 

and    by    commercial    designation    was  Gabriel  v.  U.  S.  (G.  G.  1895)  65  Fed. 

known  as  ''sulphide  of  zinc  white,"  it  422. 

was  classifiable  for  duty  as  such  under  Lithofone,  which  Is  a  compound  com- 

Act  1897,  and  not  as  a  white  paint  or  posed  of  70  per  cent  sulphate  of  ba- 

pigment  containing  zinc,  but  not  con-  rytes,  and  30  per  cent  sulphide  of  zinc, 

taining  lead.    Ckibriel  &  Schall  v.  U.  S.  held   dutiable,   under  Act   1897,   as   a 

(1903)  123  Fed.  296,  69  G.  G.  A.  352,  "white  paint  or  pigment  containing  zinc, 

affirming  judgment   (G.   G.  1902)    114  but  not  containing  lead,  dry,"  and  not 

Fed.  401.  as  sulphide  of  zinc.     XJ.  S.  v.  Gabriel 

So-called  "lithophone,"  a  dry,  white  (D.  G.  1899)  97  Fed.  934. 

62.  Zinc,  chloride  of  and  sulphate  of,  J4  cent  per  pound. 

63.  Enamel  paints,  and  all  paints,  colors,  pigments,  stains,  cray- 
ons, including  charcoal  crayons  or  fusains,  smalts,  and  frost ings, 
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and  all  ceramic  and  glass  fluxes,  glazes,  enamels,  and  colors, 
whether  crude,  dry,  mixed,  or  ground  with  water  or  oil  or  with 
solutions  other  than  oil,  not  specially  provided  for  in  this  section, 
IS  per  centum  ad  valorem;  all  paints,  colors,  and  pigments  com- 
monly known  as  artists'  paints  or  colors,  whether  m  tubes,  pans, 
cakes,  or  other  forms,  20  per  centum  ad  valorem ;  all  color  lakes, 
whether  dry  or  in  pulp,  not  specially  provided  for  in  this  section, 
20  per  centum  ad  valorem. 

Notes  of  Deoisioiui 

which  has  been  made  unfit  for  smelting 
by  the  pulverizing  treatment  to  which  it 
has  been  subjected,  held  not  dutiable 
under  act  1897  as  iron  ore,  but  dutiable 
as  "colors  or  pigments."  Collins  &  Co» 
V.  U.  S.  (1912)  3  Ct  Oust.  App.  83. 
See,  also,  Drakenfeld  &  Co.  y.  Same 
(1912)  2  Ct  Cust.  App.  512. 

7.  Colore  In  general.— The  provision 
for  "colors  •  ♦  ♦  not  containing 
quicksilver,  but  •  ♦  •  containing 
lead/'  in  Act  1897,  held  a  more  specific 
enumeration  of  colors  containing  lead 
than  the  provision  for  "colors  •  •  • 
not  otherwise  specially  provided  for.** 
U.  S.  V.  Marsching  &  Co.  (O.  C.  19(J9) 
177  Fed.  593. 

A  red  pigment  imported  to  be  used  as 
a  color  and  filler,  found  by  the  apprais- 
ers not  to  be  an  ochery  earth,  and  not 
commercially  known  as  an  odier,  held 
dutiable  as  a  color,  under  Act  1894. 
Vandegrift  v.  U.  S.  (C.  C.  1900)  107 
red.  265. 

A  pigment  is  a  special  kind  of  coloring 
matter,  and  a  lake  is  a  special  land  of 
pigment.  "Coal  tar  colors"  then  enu- 
merates coal  tar  pigments  and  coal  tar 
lakes  (if  any  there  be)  and  this  enu- 
meration in  paragraph  20,  Act  1913,  is  a 
narrower  one  than  that  of  pigments  and 
lakes  generally  in  paragraph  63.  Far- 
bwerke-Hoechst  Co.  v.  tJ.  S.  (1916)  6 
Ct.  Cust.  App.  483. 


1. 

Artists'  colors. 

2. 

Bleach. 

S. 

Cadmium  sulphitsi 

4. 

Ceramic   colors. 

6. 

Chlorophyll. 

6. 

Collins'  oxide. 

7. 

Colors  In  generaL 

8. 

Crayons. 

9. 

Crocus. 

10. 

Enamel  paint. 

11. 

Flitters. 

12. 

Hematite  Iron  ore. 

13. 

LAkes. 

1.  Artists'  colore^-An  artists'  colors 
are  dutiable  under  paragraph  61,  Act 
1890,  in  the  paint  and  color  schedule. 
Rich  V.  U.  S.  (1894)  61  Fed.  501,  9  O. 
C.  A.,  596. 

An  importation  of  "artists'  colors,'* 
in  tubes,  composed  of  ochre  and  um- 
ber, but  elaborately  prepared  for  that 
use,  held  not  dutiable  as  "colors  and 
paints,  including  lakes,  whether  dry  or 
mixed,  or  ground  with  water  or  oil,  and 
not  spedaliy  enumerated,  but  should  be 
assessed  under  the  clause  which  pro- 
vides that  "ochre  and  ochre  earth,  um- 
ber and  umber  earths,  and  sienna  and 
sienna  earths,  when  dry.  one-half  of  one 
cent  per  pound;  when  ground  in  oil, 
one  and  one-half  cents  per  pound." 
Thayer  v.  Seeberger  (C.  O.  1887)  31 
Fed.  883. 

2.  Bleach^— Bleach  containing  fer- 
rocyanide  of  iron  held  not  dutiable  as  a 
color.    See  paragraph  385. 

3.  Cadmium  sulphite.— Cadmium  sul- 
phite held  dutiable  under  Act  1^7  as 
a  pigment  or  color,  and  not  as  a  chem- 
ical compound. or  salt.  Drakenfeld  & 
Co.  V.  U.  S.  (1912)  2  Ct  Cust.  App. 
512.  See,  also,  Fink  v.  Same  (1898) 
18  Sup.  Ct  770,  170  U.  S.  584,  42  L. 
Ed.  1153. 

4.  Ceramic  colore.— Powders  compos- 
ed in  different  proportions  of  silica 
alumina,  alkalies,  tin,  copper,  zinc, 
magnesia,  etc.,  held,  under  Act  1909, 
dutiable  as  ceramic  colors.  Reusche  & 
Co.  V.  U.  S.  (1912)  3  Ct  Cust  App. 
387. 

Enamel  or  ceramic  colors  containing 
no  quicksilver  were  dutiable  at  5  cents 
the  pound,  under  paragraph  5i4,  Act 
1897.  U.  S.  V.  Marsching  (1911)  1  Ct 
Cust  App.  216. 

5.  Chlorophylls-Chlorophyll  held  not 
dutiable  as  a  color.    See  paragraph  385. 

6.  Collins'  oxidew— Collins'  oxide, 
which  cannot  be  profitably  smelted  and 


8.  Crayons^-School  crayons  held  not 
dutiable  as  crayons.  See  paragraph 
378. 

9.  Crocusw— Crocus,  which  is  a  color, 
but  in  most  largely  used  as  a  polishing 
powder,  held  dutiable  as  a  color,  under 
Act  1890,  under  the  words,  "all  other 
pfillnts  and  colors,  whether  dry  or 
mixed,"  and  not  as  dross  residuum 
from  burnt  pyrites,  or  as  a  nonenum- 
erated  article.  Smith  v.  U.  S.  (C.  C. 
1897)  84  Fed.  158,  judgment  afllrmed 
(1899)  93  Fed.  194.  35  O.  C.  A,  265. 

10.  Enamel  palnl— Enamel  white 
paint,  which  contains  kLuc,  but  not  lead, 
and  is  ground  in  oil,  and  to  which,  after 
grinding,  ingredients  are  added  to  in- 
crease the  gloss,  held  dutiable  as  "white 
paint  •  •  ♦  containing  zinc,  but  not 
containing  lead,  ♦  ♦  •  ground  in 
oil,"  rather  than  "paints  •  •  • 
ground  ♦  •  •  with  solutions  other 
than  oU,"  under  Act  1897.  U.  S.  v.  J. 
A.  &  W.  Bird  &  Co.  (1909)  167  Fed. 
319,  92  a  0.  A.  631« 
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Enamel  paint,  consisting  of  a  white 
paint  containing  zinc,  but  not  containing 
lead,  ground  in  linseed  oil,  varnish  be- 
ing added  to  give  a  gloss,  but  without 
affecting  the  character  of  the  mixture 
as  a  paint,  held  more  specifically 
enumerated  under  Act  1897  for  "white 
paint  or  pigment  containing  zinc,  but  not 
containing  lead,"  than  under  the  provi- 
sion for  "varnishes,"  or  for  "all  paints, 
•  ♦  ♦  whether  crude  or  dry  or  mixed, 
or  ground  with  water  or  oil  or  with  solu- 
tions other  than  oil,  not  otherwise 
specially  provided  for."  Pomeroy  & 
Fischer  v.  U.  S.  (O.  C.  1903)  126  Fed. 
1^. 


If.  Flitters.— Flitters  held  not  duti- 
able as  a  color  or  pigment.  See  para- 
graph 146. 

12.  Hematite  Iron  ore.— Hematite 
iron  ore  held  not  dutiable  as  a  pig- 
ment.    See  paragraph  518. 

13.  Lakes^— Lake  pigment  classed  as 
an  Alizarin  color  held  not  dutiable  as 
lakes,  etc.     See  paragraph  394. 

Lakes  containing  lead  are  more  specif- 
ically provided  for  as  "colors  ♦  ♦  ♦ 
containing  lead,"  under  Act  1897,  than 
as  "lakes  ♦  ♦  ♦  not  specially  pro- 
vided for."  U.  S.  V.  G.  Siegle  Co.  (C. 
C.  1909)  175  Fed.  885;  U.  S.  v.  Siegle 
(1910)  1  Ct.  Oust.  App.  32. 


64.  Potash :  Bicarbonate  of,  refined,  and  chlorate  of,  J^  cent  per 
pound;  chromate  and  bichromate  of,  1  cent  per  pound;  nitrate  of, 
or  saltpeter,  refined,  $7  per  ton;  permanganate  of,  1  cent  per 
pound;  prussiate  of,  red,  2  cents  per  pound;  yellow,  1J4  cents  per 
pound. 

65.  Salts  and  all  other  compounds  and  mixtures  of  which  bis- 
muth, gold,  platinum,  rhodium,  silver,  or  tin  constitute  the  element 
of  chief  value,  10  per  centum  ad  valorem. 

66.  Soaps:  Perfumed  toilet  soaps,  30  per  centum  ad  valorem; 
medicinal  soaps,  20  per  centum  ad  valorem ;  castile  soap,  and  un- 
perfumed  toilet  soap,  10  per  centum  ad  valorem;  all  other  soaps 
and  soap  powder  not  specially  provided  for  in  this  section,  5  per 
centum  ad  valorem. 

Notes  of  Deoisions 

Soap  in  generals— The  question  is  not 
one  of  commercial  designation;  it  is, 
simply,  whether  the  presence  of  17  per 
cent  in  volume  of  alcohol  in  the  mixture 
serves  to  make  the  classification  of  the 
merchandise  as  a  soap  improper. 
**Soap"  is  not  limited  in  common  under- 
standing to  solid  combinations,  but  has 
been  broadened'  in  meaning  to  include 
substances  liquid  in  form.  The  mer- 
chandise was  properly  held  dutiable 
not  as  a  chemical  mixture,  but  as 
"other  soaps  not  specially  provided  for" 
under  paragraph  69,  Act  1909.  U.  S.  v. 
Farbenfabriken  of  Elberfeld  Co.  (1912) 
3  Ct.  Cust  App.  358. 

Fancy  soap.— Where  there  are  irrec- 
oncilable differences  in  the  testimony 
as  to  the  use  of  the  term  "fancy  soap" 
in  commerce,  it  cannot  be  said  to  have  a 
commercial  meaning  that  is  definite, 
uniform,  and  general;  but  since  the  im- 
portation in  question  consists  of  cakes 
of  soap,  oval  in  form,  translucent,  at- 
tractive in  appearance,  agreeable  in 
odor,  and  appealing  to  a  fastidious 
taste,  it  is  properly  to  be  regarded  as 
a  fancy  toilet  soap,  and  was  dutiable 
as  such  under  paragraph  69,  Act  1909, 


and  this  regardless  of  whether  or  not  it 
was  perfumed.  Downing  v.  U.  S. 
(1911)  1  Ct.  Cust.  App.  500. 

Medicinal  soap.— Calvert's  medical 
soap,  containing  20  per  cent,  of  carbolic 
acid,  and  used  for  curative  purposes, 
held  not  to  be  dutiable  as  a  "toilet 
soap,"  under  Act  1890,  but  under  the 
last  clause  of  said  paragraph,  "all  other 
soaps  not  provided  for  in  this  act." 
Park  V.  U.  S.  (C.  C.  1895)  66  Fed. 
731. 

"Medicinal  soap"  held  not  dutiable  as 
"proprietary  medicines,"  but  as  soaps 
not  otherwise  provided  for  or  as  a  me- 
dicinal preparation  or  compound. 
(1886)  18  Op.  Atty.  Gen.  344. 

Tooth  soap.— The  provision  in  Act 
1897,  for  "all  descriptions  of  toilet 
soap"  constitutes  a  more  specific  enu- 
meration of  tooth  soap,  used  as  an  ap- 
plication to  the  teeth,  than  does  the 
provision  for  "preparations  used  as  ap- 
plications to  the  ♦  ♦  ♦  teeth,  ♦  •  ♦ 
such  as  ♦  ♦  ♦  dentifrices,  •  ♦ '  • 
not  specially  provided  for."  TJ.  S.  v. 
Park  &  Tilford  (C.  C.  1907)  155  Fed. 
143. 


67.  Soda:  Benzoate  of,  5  cents  per  pound;  chlorate  of,  and  ni- 
trite of,  J^  cent  per  pound;  bicarbonate  of,  or  supercarbonate  of, 
or  saleratus,  and  other  alkalies  containing  50  per  centum  or  more 
of  bicarbonate  of  soda ;  hydrate  of,  or  caustic ;  phosphate  of ;  hy- 
posulphite of;  sulphid  of,  and  sulphite  of,  J4  cent  per  pound;  chro- 
mate and  bichromate  of,  and  yellow  prussiate  of,  }i  cent  per 
pound;  borate  of,  or  borax  refined;  crystal  carbonate  of,  mono- 
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hydrate,  and  sesquicarbonate  of;  sal  soda,  and  soda  crystals,  % 
cent  per  pound;  and  sulphate  of  soda  crystallized,  or  Glauber 
salts,  $1  per  ton. 

Notes  of  Decisions 


The  jury  found  that  bichromate  of 
soda,  a  nonenumerated  article  under  the 
act  of  March  3, 1883,  bears  a  similitude, 
in  the  use  to  which  it  may  be  applied, 
to  bichromate  of  potash,  an  enumerated 
article  in  said  act.  Held,  that  bichro- 
mate of  soda  was  subject  to  the  same 
rate  of  duty  that  that  act  imposes  upon 
bichromate  of  potash.  Biddle  y.  Hart- 
ranft  (C.  C.  1886)  29  Fed.  90. 


Bichromate  ef  soda^-Bichromate  of 
soda  held  a  "chemical  compound  or 
salt,"  under  R.  S.  §  2502,  and  not  a 
nonenumerated  article.  Mason  v.  Rob- 
ertson (1891)  11  Sup.  Ct  668,  669,  139 
U.  S.  624,  35  L.  Ed.  293  (reversing  [C. 
C.  1887]  29  Fed.  684) ;  Mason  v.  Rob- 
ertson (1890)  139  U.  S.  624,  11  Sup. 
Ct.  668,  35  L.  Ed.  293  (reversing  [O. 
C.  1887]  29  Fed.  684).  CONTRA,  Bid- 
die  V.  Hartranft  (C.  0.  1886)  29  Fed. 
90. 

68.  Sponges :  Trimmed  or  untrimmed  but  not  advanced  in  value 
by  chemical  processes,  10  per  centum  ad  valorem ;  bleached  spong- 
es and  sponges  advanced  in  value  by  processes  involving  chemical 
operations,  manufactures  of  sponges,  or  of  which  sponge  is  the 
component  material  of  chief  value,  not  specially  provided  for  in 
this  section^  IS  per  centum  ad  valorem. 

Notes  of  Decisions 
Rubber    sponges.  —  Rubber    sponges 
held  not  dutiable  as  sponges.    See  par- 
agraph 368. 

69.  Talcum,  ground  talc,  steatite,  and  French  chalk,  cut,  pow- 
dered, washed,  or  pulverized,  15  per  centum  ad  valorem. 

Notes  of  Deoisions 


French  chalks-Talc  in  the  form  of 
cubesi  which  is  used  in  making  gas 
burners  and  insulators,  held  dutiable  as 
French  chalk  by  similitude,  under  Act 
1897.  Kraemer  &  Foster  v.  U.  S.  (0.  C. 
1910)  180  Fed.  638. 

Ground  or  powdered  talcw^Ground 
talc  held  dutiable  under  section  6,  Act 
1897,  as  a  nonenumerated  article  part- 
ly manufactured,  and  not  under  para- 
graph 97.  U.  S.  y.  Gabriel  (1901)  122 
Fed.  1021,  57  C.  0.  A.  681,  affirming 
judgment  (C.  C.  1900)  99  Fed.  716. 

Ground  talc  held  dutiable  under  Act 
1897  as  a  nonenumerated  article  partly 
manufactured.  U.  S.  v.  Gabriel  (G.  G. 
1900)  99  Fed.  716. 

Talc  and  French  chalk  are  not  treat- 
ed in  the  decisions  as  being  the  same 
substance.  Under  these  decisions  the 
classification  of  talc  is  a  question  of 
fact  rather  than  of  law,  the  classification 
to  be  determined  by  the  evidence  in 
the  particular  case.  The  evidence  here 
on  review  would  make  it  appear  there 
are  two  varieties  of  talc,  one  crystalline 
and  the  other  massive — that  is,  French 
chalk — and  that  these  commercially  are 
different   articles   with   different   uses. 


The  talc  of  the  importation  at  the  port 
of  New  York  had  been  sawed  to  a  form 
and  size  convenient  for  the  economical 
manufacture  of  gas  burners  and  electric 
insulators,  and  being  a  mineral  ad- 
vanced in  value  and  condition  was  du- 
tiable at  20  per  cent,  ad  valorem  as  ar- 
ticles partly  manufactured  and  not  pro- 
vided for  under  section  6,  Act  1897,  and 
paragraph  480,  Act  1909.  There  was 
no  evidence  to  support  tne  protest  of 
the  American  Lava  Gompany,  and  the 
collector's  finding  is  sustained.  Ameri- 
can Lava  Go.  v.  U.  S.  (1913)  8  Gt  Gust 
App.  522. 

Powdered  talc  is  a  substance  in  itself, 
not  a  material  made  up  of  a  mineral 
substance;  and  having  a  proper  regard 
for  the  rule  that  language  employed  in 
an  act  is  presumed  to  have  been  used 
in  accordance  with  the  construction 
which  has  been  given  it  by  a  long-contin- 
ued practice  of  an  administrative  de- 
partment or  by  a  court,  powdered  talc 
may  not  be  deemed  French  chalk  and 
dutiable  as  such,  but  it  is  dutiable  as  a 
manufactured  article  under  paragraph 
480,  Act  1909.  Salomon  v.  U.  S.  (1911) 
2  Gt.  Gust.  App.  92. 

70.  Vanillin,  10  cents  per  ounce;    vanilla  beans,  30  cents  per 
pound;  tonka  beans,  25  cents  per  pound. 


SGHEDULE  B.— EARTHS,  EARTHENWARE,  AND  GLASSWARE 

71.  Fire  brick,  magnesite  brick,  chrome  brick,  and  brick  not  spe- 
cially provided  for  in  this  section,  not  glazed,  enameled,  painted, 
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vitrified,  ornamented,  or  decorated  in  any  manner,  10  per  centum 
ad  valorem ;  if  glazed,  enameled,  painted,  vitrified,  ornamented,  or 
decorated  in  any  manner,  and  bath  brick,  IS  per  centum  ad  va- 
lorem. 

Notes  of  Deoisions 
Brick  other  than  Are  bricks— Certain      and  therefore  does  not  include  magne- 


magnedc  brick,  glazed,  not  known  in 
commerce  as  fire  brick,  held  not  within 
the  provision  in  Act  1894  for  "magnesic 
fire  brick,"  but  dutiable  as  "brick 
•  •  ♦  glazed,*'  under  paragraph  76  of 
said  act  Fleming  v.  U.  S.  (0.  C.  1899) 
124  Fed.  1014. 

The  word  •'brick,"  other  than  fire 
brick,  relates  to  brick  used  for  structur- 
al or  kindred  purposes,  and  does  not 
apply  to  all  articles  in  which  the  word 
occurs  as  a  designation.  Waddell  &  Co. 
V.  U.  S.  (1914)  5  Ct.  Cust  App.  63. 

Fire  brick^Retort  settings  (fire 
brick)  weighing  more  than  10  pounds 
held  dutiable  by  similitude  as  *'fire-brick 
weighing  not  more  than  ten  pounds 
each,"  under  Act  1897.  U.  S,  v.  Beh- 
rtnd  (1909)  167  Fed.  817,  92  C,  C.  A. 
629. 

The  rule  that  the  provision  in  act  1897, 
'for  decorated  and  undecorated  articles 
composed  of  mineral  substances  does  not 
cover  articles  not  susceptible  of  decora- 
tion excludes  from  that  paragraph  fire 
brick,  which  can  b^,  but  never  are, 
decorated.    Id. 

The  phrase  "fire  brick,"  in  Act  1897, 
is  a  well-known  commercial  designation, 
which  means  brick  made  from  fire  day, 


site  brick.    U.  S.  v.  O.  G.  Hempstead  & 
Son  (C.  C.  1907)  153  Fed.  483. 

Fire  brick,  not  capable  of  decoration, 
over  10  pounds  in  weight,  designed  for 
linings  to  retort  ovens,  hold  dutiable, 
ucder  the  similitude  clause  of  Act  1897 
as  "fire  brick,  weighing  not  more  than 
ten  pounds  each,  not  glazed,  enameled, 
ornamented,  or  decorated,"  and  not  as 
decorated  or  undecorated  articles  and 
wares  of  earthy  or  mineral  substances 
not  specially  provided  for.  Wing  v.  U. 
S.  (C.  C.  1902)  119  Fed.  479. 

Magnetic  brick.  —  Magnesic  brick, 
which  are  not  fire  brick,  held  dutiable 
as  brick  under  Act  1894,  and  not  as 
"magnesic  fire  brick.*'  Fleming  Cement 
&  Brick  Co.  V.  U.  S.  (C.  C.  1897)  84 
Fed.  158. 

Certain  magne&ic  brick  glazed,  not 
known  in  commerce  as  fire  brick,  is 
dutiable  as  brick  glazed,  not  as  magnesic 
fire  brick."  Fleming  v.  U.  S.  (C.  C. 
1899)  124  Fed.  1014. 

Welsh  quarrles^So-called  "Welsh 
quarries"  held  not  dutiable  as  "tiles" 
under  Act  1897,  but  as  "brick,  other 
than  fire  brick."  Traitel  Bros.  v.  U.  S. 
(C.  C.  1904)  131  Fed.  994. 


72.  Tiles,  plain  unglazed,  one  color,  exceeding  two  square  inches 
in  size,  1%  cents  per  square  foot;  glazed,  ornamented,  hand-paint- 
ed, enameled,  vitrified,  semivitrified,  decorated,  encaustic,  ceramic 
mosaic,  flint,  spar,  embossed,  gold  decorated,  grooved  and  corru- 
gated, and  all  other  earthenware  tiles  and  tiling,  except  pill  tiles 
and  so-called  quarries  or  quarry  tiles,  but  including  tiles  wholly  or 
in  part  of  cement,  5  cents  per  square  foot;  so-called  quarries  or 
quarry  tiles,  20  per  centum  ad  valorem;  mantels,  friezes,  and  ar- 
ticles of  every  description  or  parts  thereof,  composed  wholly  or  in 
chief  value  of  earthenware  tiles  or  tiling,  except  pill  tiles,  30  per 
centum  ad  valorem. 

Notes  of  Deoiflions 

Construction  In  general.^-Of  the  pro-      put  together  iu  rows  before  being  fired. 


visions  in  Act  1897  (1)  for  "tiles,  plain 
unglazed  one  color,  exceeding  two 
square  inches  in  size,"  and  (2)  for 
"tiles  ♦  ♦  ♦  semivitrified,  fiint,"  etc., 
the  latter  is  more  specific;  and  tUes  em- 
braced in  both  descriptions  are  dutiable 
under  the  latter.  Schroeder  v.  U.  S. 
(1907)  156  Fed.  957,  84  C.  O.  A.  457. 

Glazed  tile.p-<llazed  tile  as  dutiable 
under  Act  1883,  making  provision  for 
paving  tile.  See  Rossman  v.  Hedden 
(1892)  12  Sup.  Ot.  925,  927,  145  U.  S. 
561,  36  L.  Ed.  817  (affirming  [G.  G. 
1888]  37  Fed.  99) ;  Davis  v.  Seeberger 
(1890)  44  Fed.  260  (writ  of  error  dis- 
missed Seeberger  v.  Best  [1894]  14  Sup. 
Gt.  1152, 154  V.  S.  516,  38  L,  Ed.  1083) ; 
Morris  v.  Seeberger  (G.  G.  1889)  40 
Fed.  58;  Rossman  V.  Hedden  (G.  G, 
1888)  37  Fed.  99. 

Articles  composed  of  tiles,  which  are 


their  faces  forming  a  plane  surface,  on 
which  a  picture  is  painted  with  brown 
mineral  paint,  mixed  with  oil  or  wa- 
ter, the  tiles  being  then  separated  and 
fired,  by  which  process  the  color  of  the 
painting  is  changed  from  brown  to  blue, 
and  the  surface  of  the  tile  is  glazed, 
after  which  the  tiles  are  reassembled 
and  framed,  in  which  condition  they  are 
imported,  being  used  in  the  frames  for 
wall  decoration,  or  removed  and  set  in 
mantles  or  wainscoting,  are  dutiable, 
under  Act  1890,  as  "tUes  glazed,  painted 
or  vitrified,"  and  not  as  "paintings  in 
oil  or  water  colors."  U.  S.  v.  Richard 
(1900)  99  Fed.  268,  39  G.  G.  A.  504. 

Painted  tiies-^Tiles  placed  together 
and  painted  held  not  dutiable  as  tiles. 
See  paragraph  652. 

Welsh  quarrles^WeMi  quarries  held 
not  dutiable  as  tile.    See  paragraph  71. 
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73.  Lime,  5  per  centum  ad  valorem. 

74.  Plaster  rock  or  gypsum,  crude,  ground  or  calcined,  pearl 
hardening  for  paper  makers'  use;  white,  non-staining  Portland 
cement,  Keene's  cement,  or  other  cement  of  which  gypsum  is  the 
component  material  of  chief  value,  and  all  other  cements  not  spe- 
cially provided  for  in  this  section,  10  per  centum  ad  valorem. 

Notes  of  Deoiflions 


Cements— "Chalk  slags,"  consisting  of 
raw  chalk  and  a  small  proportion  of 
mud,  mixed,  dried,  and  kiln-burned,  and 
afterwards  crushed  into  lumps  and  used 
in  the  manufacture  of  Portland  cement 
by  grinding  to  a  fine  powder,  which  in 
itself  makes  a  fair  low  order  of  cement, 
held  assessable  for  duty  under  Act  1883 
"as  Cement,  Roman,  Portland,  and  all 
others.*'    Anglo-American  Portland  Ce- 


ment Co.  V.  Seeberger  (C.  C.  18S9)  39 
Fed.  763. 

Pearl  hardening.— Pearl  hardening,  an 
artificial  sulphate  of  lime,  obtained  by 
precipitated  carbonate  of  lime  with  di- 
lute sulphuric  acid,  held  dutiable,  under 
Act  1890,  as  a  nonenumerated  manufac- 
tured article,  and  not  under  paragraph 
97  as  "plaster  of  Paris,  or  gypsum 
ground."  U.  S.  v.  Watson  (C.  C.  1897) 
84  Fed.  160. 


75.  Pumice  stone,  unmanufactured,  5  per  centum  ad  valorem; 
wholly  or  partially  manufactured,  J4  ^^^^  P^r  pound;  manufac- 
tures of  pumice  stone,  or  of  which  pumice  stone  is  the  component 
material  of  chief  value,  not  specially  provided  for  in  this  section, 
25  per  centum  ad  valorem. 


Notes  of  Deoiiione 


tiable  under  the  provision  in  Act  1897 
for  "articles  or  wares  composed  wholly 
or  in  chief  value  of  earthy  or  min- 
eral substances  ♦  ♦  •  not  decorat- 
ed," but  by  virtue  of  the  similitude 
clause  dutiable  as  being  substantially 
similar  in  texture,  material,  and  use  to 
the  "pumice  stone,  wholly  or  partially 
manufactured,"  therein  enumerated.  R. 
J.  Waddell  &  Co.  v.  U.  S.  (C.  C.  1900) 
124  Fed.  301. 


Pumice  stone^Paragraph  89,  Act 
1909,  provides  not  only  for  manufac- 
tured and  unmanufactured  pumice  stone, 
but  also  for  partially  manufactured 
pumice  stone,  and  the  filed  or  rolled 
pumice  stone  of  the  importation  was 
dutiable  thereunder.  Gallagher  &  Asch- 
er  V.  U.  S.  (1914)  5  Ct.  Cust.  App.  59. 

The  article  known  as  "composition 
pumice  stone,"  consisting  of  ground 
pumice  stone  mixed  with  clay,  in  the 
form  of  bricks  or  cakes,  held  not  du- 

76.  Clays  or  earths,  unwrought  or  unmanufactured,  not  specially 
provided  for  in  this  section,  50  cents  per  ton;  wrought  or  manu- 
factured, not  specially  provided  for  in  this  section,  $1  per  ton; 
china  clay  or  kaolin,  $1.25  per  ton;  fuller's  earth,  unwrought  and 
unmanufactured,  75  cents  per  ton;  wrought  or  manufactured, 
$1.50  per  ton;  fluorspar,  $1.50  per  ton:  Provided,  That  the  weight 
of  the  casks  or  other  containers  shall  be  included  in  the  dutiable 
weight. 

Notes  of  Decieione 


China  clay^Under  Act  1897,  making 
china  clay  dutiable  by  the  ton,  duty  may 
properly  be  laid  upon  the  actual  weight 
of  the  clay  and  the  moisture  therein, 
if  the  moisture  is  not  more  than  is 
ordinarily  found;  but  duty  should  not 
be  exacted  on  an  abnormal  amount  of 
moisture.  The  duty  on  china  clay  in 
casks  may  properly  be  based  on  the 
actual  weight  of  the  importation,  re- 
gardless of  the  custom  of  the  trade  to 
consider  a  cask  as  half  a  ton  and  to 
pay  for  it  on  that  basis.  Perkins, 
Goodwin  &  Co.  v.  U.  S.  (O.  C.  1908) 
160  Fed.  272. 


Piastlllina  or  modeling  clay^-Plastil- 
Una  or  modeling  clay  held  not  dutiable 
as  clay.    See  paragraph  385. 

Volcanic  earth.— Volcanic  earth  dried 
and  ground  in  a  mill  and  used  for  ex- 
ternal application  to  the  human  body 
held  not  a  medicinal  preparation  for 
the  use  of  the  apothecary  or  physician 
as  a  remedy  for  disease.  U.  S.  v. 
Roessler  &  Hasslacher  Chemical  Co. 
(1897)  79  Fed.  313,  24  C.  C.  A.  604. 
Dry  pulverized  earth  used  as  a  mud 
bath  can  not  be  deemed  a  plaster,  heal- 
ing or  curative,  but  dutiable  as  an 
earth,  wrought  or  manufactured,  under 
Act  1909.  U.  S.  V.  Van  Oefele  (1913) 
4   Ct  Cust.  App.  15. 

77,  Mica,   unmanufactured,  valued  at  not   above    15   cents  per 
pound,  4  cents  per  pound;   valued  above  15  cents  per  pound,  25 
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per  centum  ad  valorem;  cut  mica,  mica  splittings,  built-up  mica, 
and  all  manufactures  of  mica,  or  of  which  mica  is  the  component 
material  of  chief  value,  30  per  centum  ad  valorem;  ground  mica, 
15  per  centum  ad  valorem. 

Notes  of  Decisions 

Cut  mloa.*Where  mica  had  been  snb-  process  of  thumb -trimming,  Tarying  in 

jected  to  a  treatment  which  converted  width  from  one  to  two  inche«  and  in 

the  dear  sheets  into  such  figures  and  length   from  two   to  three   and  a  half 

patterns  as  are  useful  in  industry  and  inches,  held   dutiable  under  Act  1897, 

merchantable,  the  resulting  pieces  held  as  "mica  unmanufactured,"  and  not  as 

dutiable   as    "cut  mica,"    even   though  "waste,    not    specially    provided    for." 

some  of  these  are  not  exactly  true  in  ^y^^  ^^  ^^  g    ^q   ^   I^qIj  Hq  ^^^ 

geometric  form,  and  though  the  sizes  ^^ 
are   not  the   standard  sizes  commonly 

quoted   in  trade   catalogues.     Watson  Rough   trimmed   mica.— Splittings   of 

Bros.  V.  IT.  S.  (1913)  4  Ct.  Gust  App.  ^ica   are   not    manufactures,    but   are 

^^^-  rough-trimmed  mica.     U.   S.  v.  Myers 

Mica  In  small  pl6ces..Mica  in  smaU  (1911)  1  Ct.  Oust.  App.  257. 
sheets  or  pieces,  which  fall  off  in  the 

78.  Common  yellow,  brown,  or  gray  earthenware  made  of  nat- 
ural unwashed  and  unmixed  clay ;  plain  or  embossed,  common  salt- 
glazed  stoneware;  stoneware  and  earthenware  crucibles;  all  the 
foregoing,  not  ornamented,  incised,  or  decorated  in  any  manner,  15 
per  centum  ad  valorem;  if  ornamented,  incised,  or  decorated  in 
any  manner  and  manufactures  wholly  or  in  chief  value  of  such 
ware,  not  specially  provided  for  in  this  section,  20  per  centum  ad 
valorem ;  Rockingham  earthenware,  30  per  centum  ad  valorem. 

Notes  of  Deoiaiona 

Carmelite  ware^o-called  "carmelite  ware.    Langley  v.  U.  S.   (1914)  5  Ct. 

ware,'*   consisting   of   earthen   cooking  Gust.  App.  76. 
ware  of  a  dark  brown  color,  some  of         «       ,     ■_ 

the  articles  having  a  white  lining,  and         Rockingham  earthen ware^Decorated 

some  no  lining,  are  not  within  the  pro-  teapots  held  not  dutiable  as  Rocking- 

vision     for     '^common    ♦    ♦    ♦    brown  hft™  earthenware.    See  paragraph  80. 

•    ♦    ♦    earthenware,"  in  Act  1897.    G.  « -.™.i.  .     t     a  ^  lo^vr  -j 

M.  Thumauer  &  Co.  v.  U.  S.   (C.  C.  .  Sarreguem  ne8.-In  Act  1897.  provid- 

1908)  166  Fed.  62.  '""^^.k  ^^"^       ,?T™^°      ?f'''^/ 

earthenware,"  "common"  is  not  a  com- 

Ice    tank8.*The    provision   in   para-  mercial,  but  a  descriptive,  term;    and 

graph  92,  Act  1909,  is  for  yellow  earth-  Sarreguemines  ware,  which  is  of  a  su- 

enware  "coated  with  white  or  transpar-  perior  quality,  is  not  within  said  provi- 

ent   vitreous    glaze."     This  covers   all  gion.     U.  S.  v.  Reugger  (C.  C.  1908) 

yellow  earthenware  coated  with  white  i67  Fed.  142, 
or  transparent  vitreous  glaze  that  has 

no  other  ornamentation  or  decoration  Seger  cones.— Seger  cones  used  to  test 

than  white  or  vitreous  glaze,  and  this  the  temperature  of  ovens  held  not  dutia- 

specifically  describes  an  importation  of  ble  as  earthenware  made  of  clay.    See 

ice   tanks   made   of   china  or   earthen-  paragraph  81. 

79.  Earthenware  and  crockery  ware  composed  of  a  nonvitrified 
absorbent  body,  including  white  granite  and  semiporcelain  earthen- 
ware, and  cream-colored  ware,  and  stoneware,  including  clock 
cases  with  or  without  movements,  pill  tiles,  plaques,  ornaments, 
toys,  charms,  vases,  statues,  statuettes,  mugs,  cups,  steins,  lamps, 
and  all  other  articles  composed  wholly  or  in  chief  value  of  such 
ware ;  if  plain  white,  plain  yellow,  plain  brown,  plain  red,  or  plain 
black,  not  painted,  colored,  tinted,  stained,  enameled,  gilded,  print- 
ed, ornamented  or  decorated  in  any  manner,  and  manufactures  in 
chief  value  of  such  ware  not  specially  provided  for  in  this  section, 
35  per  centum  ad  valorem;  if  painted,  colored,  tinted,  stained, 
enameled,  gilded,  printed,  or  ornamented  or  decorated  in  any  man- 
ner, and  manufactures  in  chief  value  of  such  ware  not  specially 
provided  for  in  this  section,  40  per  centum  ad  valorem. 

Notes  of  Deoiaioiui 
Decorated    earthenware.— Plates   and      the   letters   of   the   alphabet,   and   in- 
mugs,  decorated  with  pictures  and  with      tended  for  children,  known  in  trade  as 
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"A  B  G"  plates  and  mugs,  held  not 
toys,  byt  dutiable  as  "decorated  earth- 
enware." Maddock  v.  Magone  (C.  0. 
1890)  .41  Fed.  882,  judgment  affirmed 
(1894)  14  Sup.  Ct  588,  152  U.  S.  368, 
38  L.  Ed.  482. 


Decorated  teapots  held,  under  Act 
1909,  not  dutiable  as  Rockingham 
earthenware,  but  as  decorated  earthen- 
ware. Maflson  v.  U.  S.  (1912).  3  Ct. 
Gust  App.  420. 


80.  China  and  porcelain  wares  composed  of  a  vitrified  nonab- 
sorbent  body  which  when  broken  shows  a  vitrified  or  vitreous,  or 
semivitrified  or  semivitreous  fracture,  and  all  bisque  and  parian 
wares,  including  clock  cases  with  or  without  movements,  plaques, 
ornaments,  toys,  charms,  vases,  statues,  statuettes,  mugs,  cups, 
steins,  lamps,  and  all  other  articles  composed  wholly  or  in  chief 
value  of  such  ware,  if  plain  white,  or  plain  brown,  not  painted, 
colored,  tinted,  stained,  enameled,  gilded,  printed,  or  ornamented 
or  decorated  in  any  manner;  and  manufactures  in  chief  value  of 
such  ware  not  specially  provided  for  in  this  section,  50  per  centum 
ad  valorem;  if  painted,  colored,  tinted,  stained,  enameled,  gilded, 
printed,  or  ornamented  or  decorated  in  any  manner  and  manufac- 
tures in  chief  value  of  such  ware  not  specially  provided  for  in  this 
section,  55  per  centum  ad  valorem. 

Notes  of  Deoisions 


1.  Bisque  rings. 

2.  Carmelite  ware. 

3.  Decorated  ware. 

4.  Bnameled. 

5.  Marquardt-inasse. 

6.  Plaques. 

7.  Porcelain. 

8.  Printed. 

9.  Stained  ware. 

10.  Statuettes. 

11.  Toys. 

12.  Undecorated  porcelain. 

1.  Bisque  rlngs^Bisque  rings  for  in- 
candescent burners  held  not  dutiable 
as  bisque.     See  paragraph  385. 

2.  Carmelite  ware.~Earthenware 
cooking  utensils  known  as  carmelite 
ware  c^nd  in  the  shape  of  bowls,  which 
had  imposed  on  them  a  thin  white  lay« 
er  of  vitreous  glass,  forming  a  smooth, 
hard  coating  that  differs  in  color  and 
character  from  the  body  on  which  it 
is  laid,  are  enameled,  and  dutiable  as 
such.  Frank  v.  U.  S.  (1911)  2  Ct 
CuBt  App.  85. 

3.  Decorated  ware.~Merely  adding  a 
color  to  white  china  for  utilitarian 
purposes  does  not  make  decorated  chi- 
na, and  china  and  cooking  serving  dish- 
es of  which  the  sloping  undersides  are 
irregularly  colored  brown  in  order  to 
conceal  smoke  and  finger  marks,  and 
without  decorative  effect,  are  dutiable 
as  undecorated  china  under  Act  1897. 
G.  W.  Thurnauer  &  Bro.  v.  U.  S. 
(1908)  159  Fed.  122,  86  C.  C.  A.  86, 
reversing  judgment  U.  S.  v.  Q.  M.  Thur- 
nauer &  Bro.  (C.  0.  1907)  152  Fed. 
660. 

Bottle  stoppers  of  china  or  porcelain, 
on  which  there  have  been  printed  in 
various  colors  firm  names,  and  trade- 
marks indicated  by  various  devices,  such 
as  a  monogram,  a  star,  a  bird,  a  lion, 
etc.,  held  not  ornamented  or  decorated, 
within  paragraphs  84,  85,  when  "not 
changed  in  condition  by  superadded  or- 
namentation or  decoration**  (paragraph 


84),  but  "printed  or  otherwise  decorat- 
ed in  any  manner*'  (paragraph  85),  and 
are  dutiable  under  the  former,  and  not 
the  latter,  of  these  provisions.  U.  S. 
T.  Borgfeldt  (C.  C.  1900)  123  Fed.  196. 
Where  "Cenco"  is  so  placed  on  white 
china  plates  and  so  printed  as  to  be  at- 
tractive in  color  and  design,  it  becomes, 
as  well  as  a  trade-mark,  a  matter  of 
adornment  or  decoration.  U.  S.  v. 
Bernard,  Judae  &  Go.  (1913)  4  Gt. 
Gust.  App.  403.  See,  also,  Richard  & 
Go.  V.  U.  S.  (1913)  4  Gt.  Gust.  App. 
359. 

4.  Enameled.— "Enameled**  as  employ- 
ed in  paragraph  94,  Act  1909,  has  the 
limited  meaning  which  it  appears  al- 
ways to  have  borne  in  ceramics;  that 
is  to  say,  an*  opaque  or  colored  semi- 
vitrified coating  applied  to  the  surface 
of  pottery  either  as  a  decoration  or  for 
a  utilitarian  purpose.  Richards  &  Go. 
V.  U.  S.  (1912)  3  Gt  Gust  App.  193. 

5.  INarquardt-ma88e.F-The  importer 
claims  the  merchandise  is  made  of 
marquardt-masse.  This  term  is  not  in 
common  use  and  no  authority  is  given 
that  sheds  any  light  on  the  question 
of  what  marquardt-masse  is,  of  what 
it  is  composed,  or  how  made.  The 
record  shows  no  chemical  analysis  of 
the  tubes  in  controversy.  Stegemann 
V.  U.  S.  (1914)  5  Gt  Gust  App.  393. 

The  importer's  contention  is  that  the 
tubes  were  not  dutiable  under  para- 
graph 94,  but  paragraph  95,  Act  1909. 
The  burden  is  on  him  of  establishing 
both  these  claims.  Under  the  evidence 
if  it  were  assumed  the  first  contention 
is  sound  there  is  no  proof  of  the  oth- 
er.    Id. 

6.  Plaques^-Flat,  rectangular  porce- 
lain panels  decorated  by  means  of 
paints  known  as  mineral  colors,  as  dis- 
tinguished from  oil  and  water  colors, 
and  completed  by  firing,  held  dutiable, 
under  Act  1894,  as  plaques,  and  not 
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free,  as  "paintings  in  oil  or  water  col- 
ors, ♦  ♦  ♦  not  otherwise  spedfical- 
]^  provided  for,  •  ♦  ♦  and  not  made 
wholly  or  in  part  by  stenciling  or  other 
mechanical  process."  Bour  y.  U.  S.  (O. 
O.  18©8)  91  Fed.  533. 

Free-hand  paintings  on  plaques, 
painted  with  mineral  colors,  and  sub- 
jected to  a  process  of  firing,  held  duti- 
able as  "plaques  ♦  •  •  painted  in 
any  manner,"  under  Act  1894,  and  not 
free  as  "paintings,  in  oil  or  water  col- 
ors, •  ♦  ♦  not  otherwise  provided 
for,"  and  "not  made  wholly  or  in  part 
by  •  ♦  ♦  mechanical  process."  Alt- 
man  &  Co.  V.  U.  S.  (C.  O.  1896)  71 
Fed.  893. 

7.  Porcsiain^-iPorcelain  paintings  held 
not  dutiable  under  this  paragraph.  See 
paragraph  652. 

Proof  that  insulators  for  spark  plugs 
is  talc  does  not  disprove  the  collector's 
return  that  the  article  is  porcelain; 
and  no  satisfactory  disproof  of  return 
in  this  case  having  been  made,  its  cor- 
rectness stands  nnimpeached.  Herz  & 
Co.  V.  U.  S.  (1915)  6  CL  Cust  App. 
547. 

Porcelain  is  a  highly  finished  trans- 
lucent pottery,  usually  glazed,  while 
earthenware  is  a  cruder  and  inferior 
product  They  are  both  earthenware, 
but  the  statute  distinguishes  them,  and 
under  the  statute  crucibles  of  porcelain 
held  not  earthenware,  but  dutiable  un- 
der paragraph  94,  Act  1909.  Sargent 
Co.  V.  U.  S.  (1913)  4  Ct  Cust  App. 
462. 

8.  Printed.— Neither  the  tariff  act  nor 
the  trade-mark  statute  contains  any 
express  provision  according  to  which 


the  employment  of  "Rajah**  printed  on 
a  porcelain  spark  plug  can  be  taken  to 
fix  an  exemption  in  favor  of  such  a 
ware  as  against  similar  ware  printed 
with  similar  names  in  common  use. 
The  spark  plugs  held  dutiable  as  print- 
ed ware.  Richard  &  Co.  v.  U.  S.  (1913) 
4  Ct  Cust  App.  359. 

9.  Stained  wara^-Earthenware,  to 
which  a  single  color  glaze  has  been 
added,  held  under  Act  1897,  not  only 
"decorated,"  but  "stained."  U.  S.  v. 
L.  Straus  &  Co.  (C.  C.  1909)  168  Fed. 
569. 

10.  8tatuette8.^StatQettes  composed 
of  plaster  of  paris  held  not  dutiable  as 
chinaware,  iaduding  statuettes,  etc. 
See  paragraph  869. 

1 1 .  Toys^-If  decorated  china  earth- 
enware is  bought,  sold,  and  used  under 
the  name  of  "toys,"  it  is  to  be  classi- 
fied for  duty  under  paragraph  425, 
Act  1883,  and  it  is  unimportant  wheth- 
er the  articles  are  used  for  playthings 
for  children  or  for  household  purposes. 
Zeh  V.  Cadwalader  (C.  C.  1889)  42  Fed. 
525,  judgment  affirmed  Cadwalader  v. 
Zeh  (1894)  14  Sup.  Ct  288,  151  U.  S. 
171,  38  L.  Ed.  115. 

'12.  Undecorated  porcelain.— A  sub- 
stance made  of  waste  meUlite  or  lava 
that  has  been  pulverized,  and  after  an 
addition  made  of  oxide  of  magnesia 
and  fdkalies  has  been  molded  in  the 
fashion  of  porcelain  and  then  fired,  held 
dutiable  within  paragraph  96,  Act  1897. 
U.  S.  V.  Morris  European  &  American 
Express  Co.  (1911)  1  Ct  Cust  App. 
300. 


81.  Earthy  or  mineral  substances  wholly  or  partially  manufac- 
tured and  articles  and  wares  composed  wholly  or  in  chief  value  of 
earthy  or  mineral  substances,  not  specially  provided  for  in  this 
section,  whether  susceptible  of  decoration  or  not,  if  not  decorated 
in  any  manner,  20  per  centum  ad  valorem;  if  decorated,  25  per 
centum  ad  valorem;  unmanufactured  carbon,  not  specially  pro- 
vided for  in  this  section,  15  per  centum  ad  valorem;  electrodes 
for  electric  furnaces,  electrolytic  and  battery  purposes,  brushes, 
plates,  and  disks,  all  the  foregoing  composed  wholly  or  in  chief 
value  of  carbon,  25  per  centum  ad  valorem ;  manufactures  of  car- 
bon not  specially  provided  for  in  this  section,  20  per  centum  ad 
valorem. 

Notes  of  Deoisiona 


1.  Constmctlon   of  paragraph   in  general. 

2.  ''Composed." 

5.  "Mineral  Bubstance." 
4.  Carbon. 

6.  Cejlon  sapphire. 

6.  Fire  brick. 

7.  Flint  glazing  stones. 

8.  Oranito. 

9.  Ground  talc. 
10.  Hone  stones. 
U.  Jade. 

12.  Lava  stone. 

15.  Magnesia  rings. 
14.  Metal  polish. 

16.  Modeling  clay. 

16.  Molybdenite. 

17.  Nicol  prisms. 

18.  Polishing  powder. 


19.  Polishing  stones. 

20.  Pumtcft  stone. 

21.  Rubbing  or  scouring  bricks. 

22.  Sapphires. 
28.  Seger  cones. 

24.  Water  of  Ayr  whetstone.^ 

I.  Construction  of  paragraph  In  gon- 
oralw— The  phrase,  "all  articles  compos- 
ed •♦♦  of  mineral  substances/*  in 
Act  1894,  must  be  construed,  by  rea- 
son of  the  collocation  of  the  paragraph 
in  a  restricted  sense,  as  applying  only 
to  articles  composed  of  mineral  sub- 
stances similar  to  those  enumerated  in 
that  schedule.  Dingelstedt  y.  United 
States,  91  Fed.  112,  33  G.  G.  A.  395, 
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affirming  judgment  (G.  G.  1897)  87 
Fed.  190. 

The  provision  in  Act  1897  for  min- 
eral substances  being  limited  to  arti- 
cles susceptible  of  decoration,  wares  not 
susceptible  of  decoration  are  not  to  be 
brought  within  the  paragraph  through 
the  operation  of  the  similitude  clause. 
M.  Kirschberger  &  Co.  v.  U.  S.  (G.  C. 
1908)  166  Fed.  1012. 

This  case  was  based  upon  the  tariff 
law  of  1897,  in  which  the  provision  re- 
lating to  articles  composed  of  earthy 
or  mineral  substances  was  restricted 
by  the  phrase  "whether  decorated  or 
not";  and  this  phrase  had  been  held  to 
exclude  from  the  operation  of  the  par- 
agraph articles  not  susceptible  of  dec- 
oration. Jackson  &  Co.  v.  U.  S.  (1916) 
6  Ct  Gust  App.  512. 

Earthy  and  mineral  substances  are 
not  dutiable  under  paragraph  95,  Act 
1909,  but  articles  made  out  of  earthy 
or  mineral  substances  are— that  is  to 
say,  articles  that  are  something  more 
than  the  material  out  of  which  they 
are  made,  being  distinguishable  from  the 
mass  out  of  which  they  were  develop- 
ed by  a  definite  shape  and  form  adapt- 
ed to  a  final  use.  U.  S.  v.  Embossing 
Co.  (1912)  3  Ct.  Gust  App.  220.  See, 
also,  Same  v.  Tamm  &  Co.  (1912)  2 
Ct  Gust.  App.  425;  Salomon  v.  U.  S. 
(1911)  2  Ct.  Gust.  App.  92. 

2.  "Composed."— "Composed,"  under 
Act  1909,  does  not  imply  that  an  arti- 
cle to  be  "composed"  must  be  made 
of  more  than  one  substance;  an  arti- 
cle may  be  composed  of  a  single  sub- 
stance. U.  S.  V.  Tamm  &  Go.  (1912) 
2  Ct  Gust.  App.  425. 

3.  "Mineral  substance."— The  phrase 
"mineral  substances"  does  not  mean 
substances  in  the  plural,  to  the  exclu- 
sion of  substance  in  the  singular.  U.  S. 
V.  Tamm  &  Go.  (1912)  2  Ct.  Gust  App. 
425. 

4.  Carbon.— Blood  charcoal  held  not 
dutiable  as  an  article  of  carbon.  See 
paragraph  447. 

Carbon  points  held  not  dutiable  as 
articles  composed  of  mineral  substanc- 
es.    See  paragraph  82. 

Carbon  sticks,  which  must  undergo  a 
slight  process  of  manufacture  to  be  fit 
for  use  in  electric  lamps,  not  being  du- 
tiable under  Act  1897  as  "carbons  for 
electric  lighting,"  because  unfinished, 
nor,  as  articles  composed  of  carbon,  not 
specially  provided  for,  decorated  or 
undecorated,  because  not  susceptible 
of  decoration,  held  dutiable  under  the 
similitude  clause,  at  the  rate  levied  by 
paragraph  98  »on  the  finished  product. 
Judgment  U.  S.  v.  R.  F.  Downing  & 
Co.  (1906)  26  Sup.  Ct  476,  477,  201 
U.  S.  354,  50  L.  Ed.  786,  reversing 
judgment  U.  S.  v.  Downing  (1904)  129 
Fed.  90,  63  G.  G.  A.  532. 

Carbon  sticks,  intended  for  use  in 
electric  lighting,  which  must  be  cut  into 
suitable  lengths,  and  the  ends  pointed 
or  ground,  before  they  can  be  so  used, 
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held  dutiable  under  Act  1807,  as  anti- 
des  or  wares  composed  wholly  of  car- 
bon, not  specially  provided  for,  and  not 
as  carbons  for  electric  lighting.  U.  S. 
V.  Reisinger  (1899)  94  Fed.  1002,  36 
G.  G.  A.  626. 

The  rods  of  the  importation,  when 
fitted  with  brass  caps,  make  poles  of 
a  galvanic  battery  of  a  kind,  though 
not  completed  poles.  Reviewing  the 
legislative  history  of  paragraph  95, 
Act  1909,  and  the  construction  it  has 
received  by  the  courts,  the  intention  is 
manifest  that  articles  like  those  de- 
scribed are  not  subject  to  the  duties 
imposed  by  that  paragraph  upon  arti- 
cles and  wares  composed  of  earthy  or 
mineral  substances.  The  merchandise 
is  a  manufacture  of  carbon  and  is  clas- 
sifiable and  dutiable  as  a  nonenumerat- 
ed  manufacture  under  paragraph  480. 
Stegemann  v.  U.  S.  (1913)  4  Ct.  Gust 
App.  5. 

5.  Ceylon  sapphires-Small  pieces  of 
Ceylon  sapphires  used  as  bearings  for 
electrical  meters,  etc.,  held  dutiable 
under  Act  1909  as  articles  composed 
of  earthy  or  mineral  substances,  and 
not  as  semiprecious  stones  or  as  pre- 
cious stones  cut,  but^not  set  U.  S.  v. 
General  Electric  Go.  (1913)  4  Ct  Gust 
App.  287. 

6.  Fire  brick.— Fire  brick  held  not 
dutiable  under  the  terms  of  this  para- 
graph.    See  paragraph  71. 

7.  Flint  glazing  stones^olid  flint 
glazing  stones  held  dutiable  as  articles 
composed  wholly  or  in  chief  value  of 
earthy  or  mineral  substances.  U.  8. 
V.  Tamm  &  Go.  (1912)  2  Ct  Gust  App. 
425. 

8.  Granlto.— Granito,  a  manufacture 
of  marble  waste,  crushed  and  screened, 
is  dutiable  under  paragraph  81,  Act 
1913,  as  an  article  composed  of  earthy 
or  mineral  substance,  not  specially  pro- 
vided for.  Jackson  &  Co.  v.  U.  S. 
(1916)  6  Ct  Gust  App.  512. 

9.  Ground  talc.— Ground  talc  held  not 
dutiable  under  the  terms  of  this  para- 
graph.    See  paragraph  69. 

10.  Hone  8tone8.^Hone  stones  de- 
signed as  polishers  held  properly  as- 
sessed as  marble  polishers  composed 
of  a  mineral  substance  under  Act  1909. 
WaddeU  &  Go.  v,  U.  S.  (1912)  3  Ct 
Gust  App.  406. 

1 1.  Jade.— Articles  such  as  tableware, 
ornaments,  etc.,  manufactured  from 
jade,  held,  under  Act  1897,  not  "pre- 
cious stones,"  or  unenumerated  articles, 
but  dutiable  as  "articles  and  wares  com- 
posed wholly  or  in  chief  value  of 
♦  ♦  ♦  mineral  substances."  G.  L. 
Tiffany  &  Go.  v.  U.  S.  (G.  G.  1903)  126 
Fed.  255. 

12.  Lava  stone.— Lava  stone  per  se 
.  held  not  in  all  cases  a  monumental  or 

building  stone,  and  was  not  free  as 
lava  unmanufactured,  but  dutiable  as 
articles   composed  wholly  or  in  chief 
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Talue  of  earthy  or  mineral  substances 
not  specially  provided  for.  U.  S.  v. 
Manufacturers'  Paper  Co.  (1913)  4 
Ct.  Oust.  App.  110.  See,  also,  Wad- 
dell  &  Co.  V.  U.  S.  (1912)  3  Ot.  Cust. 
App.  406;  U.  S.  v.  Stouffer  (1912)  3 
Ct  Cust.  App.  67;  Same  v.  Tamm  & 
Co.  (1912)  2  Ct  Cust  App.  425. 

13.  Magnesia  rings.— Magnesia  rings 
used  for  holding  in  place  the  incan- 
descent mantles  of  gas  burners  held  du- 
tiable under  Act  1909,  as  articles  com- 
posed wholly  or  in  chief  value  of  earthy 
or  mineral  substances,  not  specially 
provided  for  and  not  decorated,  wheth- 
er susceptible  of  decoration  or  not.  U. 
S.  V.  Fensterer  &  Ruhe  (1911)  2  Ct 
Cust  App.  368.  See,  also,  Fensterer 
V.  U.  S.  (1910)  1  Ct  Cust  App.  93. 

14.  Metal  pollsh^Metal  polish  held 
not  dutiable  as  earthy  or  mineral  sub- 
stance.    See  paragraph  385. 

15.  Modeling  clay.r-Modellng  day  con- 
taining saponifiable  matter  held  not 
dutiable  as  earthy  or  mineral  substance. 
See  paragraph  385. 

16.  Molybdenite.— Molybdenite  held 
not  dutiable  as  a  mineral  substance 
partly  manufactured.  See  paragraph 
549. 

17.  NIeol  prisms.— The  importations' 
of  nikols  or  Nicol  prisms  are  manu- 
factured from  the  mineral  substance 
known  as  carbonate  of  calcium,  and,  as 
articles  or  wares  of  that  class  are  not 
otherwise  provided  for,  these  are  duti- 
able at  35  per  cent  ad  valorem  under 
the  provisions  of  paragraph  95,  Act 
1909.  U.  S.  V.  Bausch  &  Lomb  Op- 
tical Co.  (1914)  5  Ct.  Cust.  App.  416. 

18.  Polishing  powder.^Polishing  pow- 
der held  not  dutiable  as  articles  com- 
posed of  mineral  substances.  See  para- 
graph 60. 

82.  Gas  retorts,  10  per  centum  ad  valorem ;  lava  tips  for  burn- 
ers, 15  per  centum  ad  valorem;  carbons  for  electric  lighting,  whol- 
ly or  partly  finished,  made  entirely  from  petroleum  coke,  15  cents 
per  hundred  feet;  if  composed  chiefly  of  lampblack  or  retort  car- 
bon, 40  cents  per  hundred  feet ;  carbons  for  flaming  arc  lamps,  not 
specially  provided  for  in  this  section,  and  filter  tubes,  30  per  cen- 
tum ad  valorem;  porous  carbon  pots  for  electric  batteries,  15  per 
centum  ad  valorem. 

Notes  of  Deoifliona 


19.  Polishing  stones.F-Tam  0*Shanter 
stones  for  polishing  held  dutiable  under 
paragraph  95,  Act  1909,  as  articles  or 
wares  in  chief  value  of  earthy  or  min- 
eral substances,  and  not  classifiable  as 
waste  or  minerals  crude.  Waddell  & 
Co.  V.  U.  S.  (1914)  5  Ct  Cust.  App. 
188. 

20.  Pumice  8tone.^^ompo8ition  pum- 
ice stone  held  not  dutiable  under  the 
terms  of  this  paragraph.  See  para- 
graph 75. 

21.  Rubbing  or  scouring  bricks.— a?he 
importation  is  a  stone,  in  brick  shape 
it  is  true,  but  it  is  used  in  water  in 
the  process  of  rubbing,  scouring,  a^d 
cleaning  marble,  thus  disintegrating  in 
its  use.  It  was  properly  assessed  as 
an  article  or  ware  composed  wholly  or 
in  chief  value  of  earthy  or  mineral  sub- 
stances not  specially  provided  for,  not 
decorated,  under  paragraph  95,  Act 
1909.  Waddell  &  Co.  v.  U.  S.  (1914)  5 
Ct  Cust  App.  63. 

22.  Sapphires^— Sapphires  intended 
for  bearings  held  not  dutiable  as  arti- 
cles composed  of  mineral  substances. 
See  paragraph  357. 

23.  Soger  coneSd— '*Seger  cones,"  used 
as  a  rough  test  of  the  temperature  of 
ovens,  held  dutiable  under  Act  1909  as 
articles  of  earthy  or  mineral  substanc- 
es. U.  S.  V.  Eimer  &  Amend  (1913)  4 
Ct.  Cust.  App.  478. 

24.  Water  of  Ayr  whetstone.— Water 
of  Ayr  whetstone,  used  to  smooth  the 
rough  surfaces  of  engraved  rollers  held 
dutiable  as  an  article  of  earthy  or  min- 
eral substance  under  Act  1909.  U.  S. 
V.  Johnson  &  Co.  (1913)  4  Ct  Cust 
App.  104.  See,  also,  Waddell  &,  Co.  v. 
U.  S.  (1912)  3  Ct  Cust  App.  406; 
Manufacturers'  Paper  Co.  v.  U.  S. 
(1912)  3  Ct  Cust  App.  72;  U.  S.  v. 
Tamm  &  Co.  (1912)  2  Ct  Cust  App. 
425. 


Carbon.^Carbon  sticks  held  not  du- 
tiable as  carbons  for  electric  lighting. 
See  paragraph  81. 

Carbon  points  for  arc  lights,  compos- 
ed chiefly  of  lampblack,  natural  graph- 
ite, and  carbon  products  resulting  from 
the  distillation  of  coal,  coke,  or  petro- 
leum and  coal  tar,  in  varying  propor- 
tions, the  lampblack  being  produced  by 
the  combustion  of  either  mineral  or 
vegetable  substances,  held  dutiable,  un- 


der Act  1894  as  manufactured  articles 
not  provided  for,  and  not  as  articles 
composed  of  mineral  substances  not 
specially  provided  for.  Judgment  (C. 
C.  1897)  87  Fed.  190,  affirmed.  Dlngel- 
stedt  V.  U.  S.  (1898)  91  Fed.  112,  33 
C.  C.  A.  395. 

Soapstone  gas  tips^-Soapstone  gas 
tips  held  dutiable  as  nonenumerated 
manufactured  articles.  See  paragraph 
385. 


83.  Plain  green  or  colored,  molded  or  pressed,  and  flint,  lime,  or 
lead  glass  bottles,  vials,  jars,  and  covered  and  uncovered  demi- 
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1. 

Blanks. 

2. 

BotUes  filled. 

8. 

Bottles  for  scientific  purposes. 

4. 

Etched  bar  bottles. 

6. 

Hock  bottles  or  secondhand  bottles. 

6. 

Jars. 

7. 

Molded  and  pressed  glass  bottles. 

8. 

Molded   fiint  glass   botUea. 

9. 

Plain  glass  botUes. 

10. 

Reagent  bottles. 

U. 

Siphon  bottles. 

12. 

Thermo  bottles.            • 

18. 

Vials. 

Johns,  and  carboys,  any  of  the  foregoing,  filled  or  unfilled,  not  oth- 
erwise specially  provided  for  in  this  section,  and  whether  their 
contents  be  dutiable  or  free  (except  such  as  contain  merchandise 
subject  to  an  ad  valorem  rate  of  duty,  or  to  a  rate  of  duty  based 
in  whole  or  in  part  upon  the  value  thereof  which  shall  be  dutiable 
at  the  rate  applicable  to  their  contents),  30  per  centum  ad  valorem : 
Provided,  That  the  terms  bottles,  vials,  jars,  demijohns,  and  car- 
boys, as  used  herein,  shall  be  restricted  to  such  articles  when  suit- 
able for  use  as  and  of  the  character  ordinarily  employed  as  con- 
tainers for  the  holding  or  transportation  of  merchandise,  and  not 
as  appliances  or  implements  in  chemical  or  other  operations. 

Notes  of  Deoisioiui 

A.  Hayes  &  Co.  (1907)  28  Sap.  Ct 
261,  207  U.  S.  595,  62  L.  Ed.  356. 

Paragraph  258,  Act  1897,  relating  to 
"anchovies  ♦  ♦  ♦  in  bottles,"  and 
paragraph  276,  relating  to  extract  of 
meat,  and  providing  tliat  "the  dutiable 
weight  of  the  fluid  extract  of  meat 
shall  not  include  the  weight  of  the 
package  in  which  the  same  is  import- 
ed,*' held  not  to  be  construed  as  re- 
moving bottles  containing  the  merchan- 
dise enumerated  in  said  paragraphs 
from  the  provision  in  paragraph  99  for 
"bottles  ♦  ♦  ♦  filled  or  unfilled,  not 
otherwise  specially  provided  for,  and 
whether  their  contents  be  dutiable  or 
free."  James  P.  Smith  &  Co.  v.  U.  S. 
(1904)  130  Fed.  104,  64  C.  C.  A.  438, 
affirming  judgment  (C.  C.  1903)  124 
Fed.  291. 

Act  1897,  par.  99,  provides  that  glass 
bottles  "filled  or  unfilled,  ♦  ♦  ♦  and 
whether  their  contents  be  dutiable  or 
free  (except  such  as  contain  merchan- 
dise subject  to  an  ad  valorem  rate  of 
duty,  ♦  ♦  •  which  shall  be  dutiable 
at  the  rate  applicable  to  their  con- 
tents) shall  pay  duty  as  follows:  If 
holding  more  than  one  pint,  one  cent 
per  pound;  if  holding  not  more  than 
one  pint,  *  *  •  one  and  one -half 
cents  per  pound:  ♦  ♦  ♦  provided,  that 
none  of  the  above  articles  shall  pay  a 
less  rate  of  duty  than  40  per  centum 
ad  valorem."  Held,  that  the  proviso 
applies  as  well  to  bottles  containing 
merchandise  subject  to  an  ad  valorem 
duty  as  to  others.  U.  S.  v.  Hensel 
(1901)  106  Fed.  70,  45  C.  C.  A.  226. 

Held,  that  the  cost  of  the  fittings  for 
filled  bottles,  consisting  of  corks,  caps, 
capsules,  labels,  and  wiring,  should  be 
treated  as  part  of  the  value  of  the  bot- 
tles on  which  the  ad  valorem  duty 
should  be  assessed  which  is  provided 
on  filled  bottles  by  paragraph  99,  Act 
1897.  Francis  H.  Leggett  &  Co.  v.  U. 
S.  (C.  C.  1905)  138  Fed.  970. 

Glass  bottles,  filled  with  a  medicinal 
preparation  dutiable  at  25  per  cent  ad 
valorem,  are  dutiable  under  the  excep- 
tion in  paragraph  99  of  the  act  of 
1897,  relating  to  glass  bottles  and 
vials,  filled  or  unfilled,  "such  as  con- 
tain merchandise  subject  to  an  ad  va- 
lorem rate  of  duty,  or  to  a  duty  based 
in  whole  or  in  part  on  the  value  there- 
of, which  shall  be  dutiable  at  the  rate 


i.  BlankSw— Oval  glass  blanks  blown 
in  molds  held  not  dutiable  as  glass- 
ware.   See  paragraph  95. 

2.  Bottles  fliied.— Separate  duty  on 
bottles  filled  with  ginger  ale.  See  par- 
agraph 248. 

Separate  duty  on  bottles  filled  with 
liquor.    See  paragraphs  243-245. 

Separate' duty  on  bottles  filled  with 
soda  water.     See  paragraph  248. 

Glass  soda  bottles  holding  less  than 
one  pint,  and  which  constitute  the 
usual  and  necessary  coverings  of  the 
soda  water  imported  therein,  held  not 
dutiable  under  Act  1894.  In  para- 
graph 88  of  that  act,  fixing  the  duties 
on  glass  bottles,  the  clause  "whether 
filled  or  unfilled  and  whether  their  con- 
tents are  dutiable  or  free"  applies  only 
to  the  articles  previously  enumerated 
in  the  subdivision  in  which  such  clause 
is  found,  namely,  bottles  holding  more 
than  one  pint,  and  demijohns  land  car- 
boys. U.  S.  V.  Ross  (1898)  91  Fed. 
108,  33  C.  0.  A.  361  (affirming  judg- 
ment [C.  C.  1897]  84  Fed.  153) ;  Merck 
V.  U.  S.  (C.  C.  1899)  99  Fed.  432. 

The  provisions  for  filled  glass  bottles 
prescribed  in  the  act  of  1883  held  not 
repealed  by  force  of  the  provision  as 
to  coverings.  Act  1890,  S  19,  post,  § 
5599.  IT.  S.  V.  Austin  Nicholls  &  Co. 
(1902)  22  Sup.  Ct  918,  186  U.  S.  298, 
46  L.  Ed.  1173. 

In  imposing  the  ad  valorem  duty  pro- 
vided by  Act  1897  on  bottles  fiUed  with 
olive  oil,  there  should  be  taken  as  the 
dutiable  value  of  the  bottles  only  the 
value  of  the  bottles  by  themselves,  ex- 
clusive of  corks,  capsules,  labels,  reed 
envelopes,  wooden  cases,  cost  of  filling, 
etc.,  all  of  which  should  be  attributed 
to  the  contents  rather  than  to  the  bot- 
tle. James  A.  Hayes  &  Co.  v.  U.  S. 
(1906)  150  Fed.  63,  80  O.  C.  A.  17, 
writ  of  certiorari  denied  U.  S.  v.  James 
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applicable  to  their  contents.*'  Hensel 
T.  U.  S.  (C.  C.  1900)  99  Fed.  259. 

Under  parag^raph  104,  Act  1890, 
which  provides  that  glass  bottles  filled 
with  an  article  that  pays  an  ad  va- 
lorem duty  shall  pay  the  same  duty  as 
the  contents,  the  dutiable  value  being 
ascertained  by  adding  the  value  of  the 
contents  to  the  value  of  the  bottles, 
"provided  that  no  article  manufactured 
from  glass  described  in  the  preceding 
paragraph  shall  pay  a  less  rate  of  duty 
than  forty  per  centum  ad  valorem," 
glass  bottles  filled  with  blacking,  duti- 
able at  25  per  cent,  ad  valorem,  under 
paragraph  11,  are  liable  to  duty  at  the 
rate  of  40  per  centum  ad  valorem.  In 
re  Salomon  (O.  C.  1893)  55  Fed.  285. 

Act  1909,  par.  97,  excepting  bottles 
the  contents  of  which  are  subject  to  an 
ad  valorem  duty,  and  section  5599, 
post,  making  coverings  part  of  the 
value  of  the  article  are  in  pari  materia 
and  are  to  be  construed  together.  The 
parenthetical  clause  of  paragraph  97 
operates  to  except  the  bottles  there 
described,  leaving  these  for  assessment 
at  the  same  rate  with  their  contents 
under  the  provisions  and  in  the  mode 
pointed  out  by  section  5599.  U.  S.  v. 
Gonkey  &  Go.  (1912)  8  Gt.  Gust.  App. 
245. 

3.  Bottles   ton  sciontHIo   purposasw— 

"BotUes,"  in  Act  1897,  par.  99,  ex- 
clude blown  glass  flasks  for  chemical 
laboratories,  dutiable  under  paragraph 
100  as  "blown  glassware."  Eimer  & 
Amend  v.  U.  S.  (1909)  108  Fed.  240, 
93  G.  G.  A.  454. 

Held,  that  certain  bottle-like  con- 
tainers, of  glass,  used  in  chemical  op- 
erations, and  known  as  Koch  flasks, 
and  certain  so-called  Woulf  flasks, 
shaped  like  bottles,  but  having  two  or 
three  necks  apiece,  are  "bottles"  or 
"jars,"  within  the  meaning  of  Act  1897, 
par.  99.  Eimer  &  Amend  v.  IT.  S.  (G. 
G.  1903)  126  Fed.  439. 

An  importation  of  bottles  and  bottle- 
shaped  receptacles  holding  less  than  a 
pint,  used  by  chemists  for  their  oper- 
ations, held  dutiable  under  Act  1894, 
par.  8iB,  as  "bottle  glassware,  not  spe- 
cially provided  for,"  at  three-fourths 
of  a  cent  a  pound.  Bimer  v.  U.  S.  (G. 
G.  1900)  99  Fed.  423. 

4.  Etched  bar  bottles^Hollow,  trans- 
lucent vessels,  molded  from  glass,  and 
etched  with  fluoric  add,  representing 
female  figures,  the  head  separable 
from  the  body,  and  fitting  closely  on  a 
narrow  neck,  so  as  to  form  a  stopper, 
of  the  capacity  of  7^  and  18%  fluid 
ounces,  respectively,  and  used  as  bar 
bottles,  held  dutiable  as  "bottles,"  un- 
der Act  1890,  par.  103,  and  not  as 
"pressed  glassware,"  under  paragraph 
ICKS;  nor  are  they  dutiable  under  para- 
graph 106,  which  does  not  include 
"etched"  glassware  in  its  enumeration 
of  ornamental  glassware.  In  re  Smith 
(G.  a  1893)   55  Fed.  476,  judgment 


affirmed  Smith  v.  Mihalovitch  (1894) 
61  Fed.  399,  9  G.  G.  A.  552. 

5.  Hock  bottles  or  secondhand  bot- 
tles-—Empty  pint  wine  bottles,  com- 
mercially known  as  "hock  bottles," 
held  dutiable  under  the  final  clause  of 
paragraph  88  of  the  tariff  act  of  1894, 
at  40  per  cent,  ad  valorem,  and  not 
under  the  second  clause,  at  1%  cents 
per  pound,  as  vials  holding  not  more 
than  one  pint,  and  not  less  than  one- 
quarter  of  a  pint.  Grace  v.  GoUector 
of  Gustoms  of  Port  and  District  of 
flan  Francisco  (1897)  79  Fed.  315,  24 
O.  C.  A.  606. 

Secondhand  bottles,  capable  of  being 
used  as  bottles,  held  not  junk,  within 
Act  1897,  but  bottles,  under  paragraph 
99.  Carberry  v.  U.  S.  (G.  G.  1902) 
116  Fed.  773. 

Hock  bottles,  holding  not  more  than 
one  pint,  and  not  less  than  one -quarter 
of  a  pint,  though  commercially  known 
as  "bottles,"  and  not  as  "vials,"  held 
dutiable  at  1%  cents  per  pound,  under 
the  second  clause  of  paragraph  88,  Act 
1894.  In  re  Grace  (G.  G.  1896)  75 
Fed.  2. 

6.  Jars^-A  receptacle  2  by  6  by  10 
inches,  with  open  top,  and  no  apparent 
provision  for  covering,  used  by  photog- 
raphers as  a  bath  for  sensitized  pho- 
tographers' plates,  does  not  fall  within 
the  provision  for  jars  in  paragraph  97 
of  the  act  of  1909,  as  the  term  "jars," 
as  there  employed,  is  expressly  re- 
stricted to  such  as  are  ordinarily  em- 
ployed as  containers  for  the  holding  or 
transportation  of  merchandise.  Gal- 
lagher &  Ascher  v.  U.  S.  (1915)  6  Ct. 
Gust.  App.  387. 

7.  Molded  and  pressed  glass  bottles. 

^Molded  and  pressed  glass  bottles 
with  cut  glass  stoppers  held  not  duti- 
able as  molded  and  pressed  glass.  See 
paragraph  84. 

In  Act  1897,  par.  99,  the  term 
"molded,"  as  applied  to  glassware,  is 
synonymous  with  "pressed."  U.  S.  v. 
Heil  Chemical  Go.  -(1910)  178  Fed. 
537,  102  G.  G.  A.  47. 

8.  Molded  flint  glass  bottlesw— Flint- 
glass  bottles,  molded,  and  holding  more 
than  one  pint,  held  dutiable  under  Act 
1890,  par.  103,  and  not  under  para- 
graph 105.  Smith  v.  Mihalovitch  (C. 
G.  A.  1894)  61  Fed.  399,  affirming 
judgment  In  re  Smith  (G.  G.  1893)  55 
Fed.  476. 

9.  Plain  glass  bottleSd— Glass  bottles 
having  a  name  sand  blasted  thereon 
held  not  dutiable  as  plain  glass  bottles. 
See  paragraph  84. 

The  provision  in  Act  1897,  par.  99, 
for  "plain"  glass  bottles,  held  not  to 
include  fancy  bottles  with  metal  mount- 
ings. Mark  Cross  Go.  v.  U.  S.  (C.  G. 
1906)  150  Fed.  610. 

10.  Reagent  bottles.— Reagent  bottles 
are  admissible  free  of  duty  as  plain 
glass  bottles,  or,  at  most,  should  only 
be  charged  with  duty,  under  paragraph 
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99,  Act  1897,  and  not  as  ornamental  or 
lettered,  under  paragraph  100,  the  let- 
tering on  them  being  for  utility,  and 
not  for  ornament.  O.  G.  Hempstead  & 
Son  V.  U.  S.  (C.  C.  A.  1903)  122  Fed. 
752. 

11.  Siphon  bottles^-Glass  siphon  bot- 
tles, intended  for  holding  gas-charged 
waters,  having  etched  thereon  merely  a 
name  and  address,  with  the  words, 
"This  siphon  not  to  be  sold,"  all  in- 
closed in  rectangular  lines,  held  not 
dutiable  under  paragraph  90,  Act  1894, 
as  ornamented  or  decorated  bottles, 
but  as  plain  glass  bottles,  under  para- 
graph 88.  Koscherak  v.  U.  S.  (1899) 
98  Fed.  596,  39  O.  C.  A.  166. 

12.  Thermo  bottles^— It  is  not  shown 
that  the  goods  (thermo  bottles)  consist 
of  the  ordinary  articles  recognized  as 
containers  for  holding  or  transporting 
merchandise.  They  are  a  product 
which,  while  still  known  as  bottles, 
and  while  blown,  are  in  class  by  them- 
selyes,  and,  so  far  as  the  record  dis- 


closes, fall  without  the  provisions  of 
paragraph  97,  Act  1909,  and  within 
those  of  paragraph  98,  there  being  an 
entire  absence  of  proof  to  overcome 
the  presumption  arising  in  favor  of  the 
action  of  the  collector.  Stegemann  v. 
U.  S.  (1913)  4  Ct.  Oust  App.  26. 

13.  Vlai8.~Glas8  botUes  filled  with 
merchandise  at  ad  valorem  rates,  hold- 
ing not  more  than  a  pint,  held  not  sub- 
ject to  duty  under  Act  1894,  par.  88, 
as  vials  holding  not  more  than  a  pint, 
and  not  less  than  a  quarter  of  a  pint, 
or  as  "all  other  glassware."  U.  S.  v. 
Austin,  Nichols  &  Co.  (1903)  121  Fed. 
729.  58  C.  C.  A.  149. 

Glass  jars  containing  preserves,  and 
holding  one  pint  or  less,  held  not  "vi- 
als," within  paragraph  88,  Act  1894, 
but  dutiable  as  part  of  the  market 
value  of  the  merchandise  contained  in 
them,  as  provided  in  section  J.9  of  the 
customs  administrative  act  of  1890 
(section  5599,  post).  Smith  v.  U.  S. 
(C.  C.  1899)  91  Fed.  757. 


84.  Glass  bottles,  decanters,  and  all  articles  of  every  description 
composed  wholly  or  in  chief  value  of  glass,  ornamented  or  deco- 
rated in  any  manner,  or  cut,  engraved,  painted,  decorated,  orna- 
mented, colored,  stained,  silvered,  gilded,  etched,  sand  blasted, 
frosted,  or  printed  in  any  manner,  or  ground  (except  such  grind- 
ing as  is  nec'essary  for  fitting  stoppers  or  for  purposes  other  than 
ornamentation),  and  all  articles  of  every  description,  including  bot- 
tles and  bottle  glassware,  composed  wholly  or  in  chief  value  of 
glass  blown  either  in  a  mold  or  otherwise ;  all  of  the  foregoing,  not 
specially  provided  for  in  this  section,  filled  or  unfilled,  and  whether 
their  contents  be  dutiable  or  free,  45  per  centum  ad  valorem :  Pro- 
vided, That  for  the  purposes  of  this  Act,  bottles  with  cut-glass 
stoppers  shall,  with  the  stoppers,  be  deemed  entireties. 
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Construction  of  paragrapli  in  generaL 

Blown   glasBware. 

Bohemian  glass. 

Bottles  with  stoppen. 

Colored  glass. 

Containers. 

Cut  glass. 

Etched  glass. 

Glass  articles  ground. 

Microscopic  slides. 

Mosaics. 

Ornamented  or  decorated  glassware. 

Thermo  bottles. 


1.  Construction  of  paragraph  in  gen- 
eraJ.— To  bring  glass  bottles  within 
paragraph  90,  Act  1804,  the  cutting,  en- 
graving, etching,  etc.,  thereon  must  be 
substantial  and  sufficient  to  amount  to 
an  ornament  or  decoration;  otherwise, 
they  are  dutiable  as  plain  glass  bottles 
under  paragraph  88.  Koscherak  v.  U. 
S.  (1899)  98  Fed.  596,  39  C.  O.  A. 
166. , 

2.  Blown  glassware^— Blanks  held  not 
dutiable  as  blown  glassware.  See  para- 
graph 95. 

Glass  blanks  produced  by  blowing 
glass  into  a  mold  held  not  blown  glass- 
ware.   See  paragraph  95. 

Thermometer  and  lactoscopes  compos- 


ed chiefly  of  blown  glass  held  not  du- 
tiable as  blown  glassware.  See  para- 
graph 95. 

In  Act  1897  the  term  "blown  glass- 
ware" includes  articles  blown  in  a  mold 
as  well  as  free-handed.  U.  S.  v.  Heil 
Chemical  Co.  (1910)  178  Fed.  537,  102 
C.  C.  A.  47. 

The  term  "glassware"  in  the  provi- 
sion for  "blown  glassware"  in  Act  1897 
is  not  a  term  of  general  commercial 
designation.  U.  S.  v.  Durand,  137  Fed. 
382,  69  C.  0.  A.  566,  affirming  judg- 
ment (C.  C.  1903)   127  Fed.  624. 

Gauge  glasses,  consisting  of  sections 
of  glass  tubes  ready  for  mounting,  made 
by  a  workman  inserting  a  hollow  iron 
rod  into  a  pot  of  molten  glass,  and 
blowing  a  bulb  from  the  glass  adhering 
to  the  rod,  and  again  dipping  the  bulb 
into  the  pot  to  secure  the  adherence 
of  enough  more  glass  to  draw  out  the 
tube  to  the  required  length,  held  "blown 
glassware,"  within  Act  1897,  and  not 
manufactures  of  glass  not  specially  pro- 
vided for.  Rogers  v.  U.  S.  (1903)  121 
Fed.  546,  57  C.  C.  A.  608,  affirming 
judgment  (C.  C.  1902)   115  Fed.  233. 

Act  1897,  imposing  a  60  per  cent,  ad 
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valorem  duty  on  "vessels  of  glass, 
•  ♦  •  decorated,  •  ♦  ♦  and  any 
articles  of  which  such  glass  is  the  com- 
ponent material  of  chief  value,  and  por- 
celain, opal  and  other  blown  glassware, 
all  of  the  foregoing  filled  or  unfilled," 
covers  decorated  articles  of  glass  not 
susceptible  of  being  filled.  Stern  v.  U. 
S.  (1901)  105  Fed.  937,  45  C.  C.  A. 
141. 

Photographic  glass  baths  held  duti- 
able under  Act  1909  as  blown  glass. 
Gallagher  &  Ascher  v.  U.  S.  (1915)  6 
Ct  Oust  App.  387. 

This  glassware  is  composed  of  blown 
bowls  with  molded  stems  and  feet. 
There  was  no  evidence  by  which  a  find- 
ing could  be  made  of  the  value  of  the 
blown  bowl  or  that  of  the  molded  stem 
and  foot  when  these  first  took  on  the 
character  of  blown  or  molded  glass; 
and  the  finding  of  the  collector  that 
blown  glass  was  the  component  mate- 
rial of  chief  value  was  unimpeached. 
U.  S.  V.  Gredelue  (1914)  5  Ct.  Gust 
App.  29a 

The  general  rule  is  that  an  excepting 
clause  relates  to  what  immediately  pre- 
cedes it,  and  that  it  will  be  so  construed 
unless  the  legislature  has  clearly  mani- 
fected  a  contrary  intent,  and  there  is 
in  paragraph  98,  Act  1909,  no  indica- 
tion of  intent  to  apply  the  exemption  to 
what  follows  as  well  as  to  what  goes 
before  it.  The  given  articles  of  glass 
blown  in  a  mold  were  dutiable  under 
that  paragraph.  Scientific  Supply  Im- 
porting Co.  V.  U.  S.  (1914)  6  Ct.  Gust. 
App.  56. 

3.  Bohemian  glass.— The  tariff  act  of 
1890  held  a  substitute  for  all  prior  tar- 
iff legislation,  so  far,  at  least,  as  such 
legislation  lays  a  duty  upon  imported 
articles  of  any  kind;  and  Bohemian 
glass,  imported  after  October  6,  1890, 
although  specifically  enumerated  eo 
nomine  in  the  tariff  act  of  1883,  and 
only  generally  enumerated  as  an  ''ar- 
ticle of  glass,  colored,"  etc.,  in  Act 
1890,  held  dutiable  under  the  lat- 
ter act,  and  not  under  the  former  act, 
which  is  no  longer  in  force,  as  to  the 
imposition  of  duties.  In  re  Straus  (C. 
C.  1891)  46  Fed.  522. 

4.  Bottles     with     stoppers^-Bottles, 

made  of  glass,  plain,  blown,  or  molded, 
designed  to  be  subsequently  fitted  with 
cut-glass  stoppers,  held,  under  Act 
1897,  not  dutiable  as  articles  apart 
from  the  glass  stoppers  imported  with 
them.  Park  &  Tilf^rd  v.  U.  S.  (C.  G. 
1909)  174  Fed.  831;  Park  &  TUford 
v.  U.  S.  (1910)  1  Ct.  Gust.  App.  34. 

Held,  Uiat  certain  bottles  made  of 
molded  or  pressed  glass,  with  stoppers 
that  have  been  cut  or  ground  more 
than  is  necessary  for  fitting,  held  duti- 
able under  Act  1897,  relating  to  "glass 
bottles  •  ♦  ♦  cut,  ♦  ♦  ♦  ground 
(except  such  grinding  as  is  necessary 
for  fitting  stoppers) ,"  and  not  as  "mold- 
ed or  pressed  ♦  ♦  ♦  glass  bottles," 
under  paragraph  99.     Utard  v.  U.  S. 


(1904)  128  Fed.  422.  63  O.  C.  A.  164. 
affirming  judgment  (C.  C.  1903)  124 
Fed.  997. 

Glass  bottles,  fitted  with  cut  glass 
stoppers  that  constitute  the  element  of 
chief  value  in  the  whole  article,  held 
dutiable  as  articles  in  chief  value  of  cut 
glass,  under  Act  1897.  Park  &  Tilford 
V.  U.  S.  (G.  G.  1909)  174  Fed.  831. 

5.  Colored  glass.— The  goods  in  con- 
troversy are  small  hemispherical  glass 
insulators,  to  the  glass  of  which  in  a 
melted  state  an  amber  color  has  been 
given  by  mixing  appropriate  coloring 
matter.  From  its  terms  and  its  legis- 
lative history,  paragraph  98,  Act  1909, 
must  be  taken  to  cover  all  articles  of 
colored  glass  not  otherwise  specifically 
provided  for,  and  the  colored  glass  in- 
sulators here  are  dutiable  as  assessed 
under  that  paragraph.  U.  S.  v.  Wakem 
&  McLaughlin  (1912)  2  Ct.  Gust.  App. 
411. 

6.  Contalnors^-In  paragraph  98,  Act 
1909,  it  was  intended  to  declare  that,  if 
an  article  otherwise  within  the  para- 
graph was  susceptible  of  use  as  a  con- 
tainer, no  difference  should  be  made 
in  its  assessment  whether  unfilled  or 
filled,  as  imported,  with  contents  duti- 
able or  free.  Scientific  Supply  Im- 
porting Co.  V.  IT.  S.  (1914)  5  Ct.  Gust. 
App.  56.  See,  also,  Stern  v.  U.  S. 
(1901)  105  Fed.  937,  45  C.  0.  A.  141; 
Dingelstedt  v.  U.  S.  (1898)  91  Fed. 
112,  33  C.  G.  A.  395. 

7.  Cut  olas8.^Articles  in  chief  value 
of  paste  cut  held  not  dutiable  as  cut 
glass.     See  paragraph  95. 

Glass  tumblers  the  entire  surface  of 
the  bottom  of  which  has  been  smoothed 
previous  to  their  importation  into  the 
United  States  held  cut  glass.  Binns  v. 
Lawrence  (1851)  12  How.  9,  14,  13  L. 
Ed.  871. 

Glass  tumblers,  on  the  sides  of  which 
ornamental  figures  have  been  engrav- 
ed previous  to  their  importation  into 
the  United  States,  held  cut  glass.     Id. 

Small  squares,  triangles,  and  circles 
of  glass,  the  squares  from  2V^x2^  to 
4x4,  and  the  circles  from  5  to  6  inches 
in  diameter,  with  edges  beveled  and 
polished,  held  dutiable  as  "articles  of 
glass  cut,"  under  Act  1883,  rather  than 
as  "cast  polished  plate  glass,  imsilver- 
ed,"  not  exceeding  10x15  inches  square. 
In  re  Popper  (C.  G.  1891)  50  Fed.  66. 

Disks  of  glass  known  as  "spectacle 
lenses,"  which  have  been  ground  or 
polished  for  use  in  spectacles,  and  which 
only  require  to  be  cut  and  fitted  to  the 
frame,  are  not  exempt  from  duty  as 
"plates  or  disks  of  glass  imwrought, 
for  use  in  the  manufacture  of  optical 
instruments,"  but  are  dutiable  as  "ar- 
ticles of  glass  cut,  engraved,"  etc.  Fox 
v.  Cadwalader  (G.  C.  1889)  42  Fed. 
209. 

8.  Etched  glass.— The  provision  in 
Act  1897  for  "articles  of  glass,  ♦  •  ♦ 
etched,    ♦    •    •    or     otherwise     oma- 
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mentedy  decorated/'  etc.,  held  not  to  ap- 
ply to  articles  that  have  been  etched 
otherwise  than  for  ornamentation  or 
decoration.  Eimer  &  Amend  y.  U.  S. 
(C.  O.  1903)  126  Fed.  439. 

9.  Glass  articles  ground.— In  Act  1897, 
par.  100,  the  provision  for  "articles  of 
glass  ♦  •  ♦  ornamented,  decorated, 
or  ground  (except  such  grinding  as  is 
necessary  for  fitting  stoppers),"  is  not 
limited  to  articles  in  which  the  grinding 
is  done  for  ornamental  or  decorative 
purposes,  but  includes  plain  goods 
ground  for  utility  purposes  only.  U.  S. 
V.  Heil  Chemical  Co.  (1910)  178  Fed. 
537,  102  C.  C.  A.  47;  Thos.  McMullen 
&  Co.  V.  U.  S.  (C.  C.  1901)  123  Fed. 
847. 

Glass  bottles  having  the  words  **Thos. 
McMullen  &  Co.'s  White  Label"  ground 
thereon  by  means  of  the  process  of 
sand-blasting  held  dutiable  under  the 
provision  in  paragraph  100,  Act  1897, 
for  "glass  bottles,  ♦  •  •  ground," 
and  not  under  paragraph  99  of  said  act, 
relating  to  '"plain  ♦  ♦  •  glass  bot- 
tles." Thos.  McMuUen  &  Co.  v.  U.  S. 
(C.  C.  1901)  123  Fed.  847. 

Glass  blanks  ground  on  the  edge  and 
bottom  are  dutiable  under  Act  1897,  as 
"articles  of  glass,  ground,"  without  re- 
gard to  the  purpose  for  which  the  grind- 
ing was  done.  U.  S.  v.  Louis  Hinsberg- 
er  Cut  Glass  Co.  (C.  C.  1899)  94  Fed. 
645. 

10.  MIoroscopio  slides.— Microscopic 
slides  held  not  dutiable  as  articles  of 
glass  cut    See  paragraph  85. 

In  Act  1897,  par.  100,  providing  for 
"vessels  or  articles  of  glass,  ♦  ♦  ♦ 
all  the  foregoing,  filled  or  unfilled,  and 
whether  their  contents  be  dutiable  or 
free,"  the  reference  to  the  filling  of  such 
articles  does  not,  in  view  of  the  history 
of  the  legislation,  imply  that  only  ar- 
ticles capable  of  being  used  as  contain- 
ers are  covered  by  the  paragraph;  and 
microscope  slides  cannot  for  that  rea- 
son be  excluded.  O.  G.  Hempstead  & 
Son  V.  U.  S.  (1907)  158  Fed.  584,  86 
C.  C.  A.  42. 

11.  Mosaics.— These  goods  have  been 
so  far  advanced  beyond  the  condition  of 
a  mere  raw  material  that  they  have  re- 
ceived not  only  a  distinctive  name,  but 
a  special  definite  form  that  commits 
them  to  a  specific  ultimate  use  and  ap- 
parently renders  them  commercially  un- 
fit for  anything  else.  The  language  of 
paragraph  98,  Act  1909,  is  broad  enough 
to  cover  articles  of  glass  other  than 
those  denominatively  provided  for,  and 
these  glass  mosaics  were  dutiable  under 
that  paragraph.  U.  S.  v.  Foscato 
(1915)  6  Ct.  Cust  App.  15. 

12.  Ornamented  or  decorated  glass- 

ware^Etched  bottles  held  not  dutiable 


as  ornamented  glassware.  See  para- 
graph 83. 

Reagent  bottles  held  not  dutiable  as 
ornamented  bottles.    See  paragraph  83. 

Siphon  bottles  held  not  ornamented 
or  decorated.    See  paragraph  83. 

Glass  eyes  for  dolls,  in. which  the  iris 
and  the  pupil  have  been  skillfully  paint- 
ed or  traced  held  dutiable  under  Act 
1897  as  "articles  of  glass,  ♦  ♦  * 
painted  ♦  ♦  ♦  or  otherwise  orna- 
mented, decorated,"  etc  R,  Hoehn  Co. 
V.  U.  S.  (1905)  142  Fed.  1038,  73  C.  C. 
A.  595,  affirming  judgment  (C.  C.  1904) 
139  Fed.  301. 

Glass  siphon  bottles  intended  for 
holding  gas-charged  water,  having  etch- 
ed thereon  the  outlines  of  the  figure  of 
a  woman  inclosed  in  an  oval  panel  rest- 
ing on  a  scrolled  base,  held  ornamented 
or  decorated.  Kosdierak  v.  U.  S. 
(1899)  98  Fed.  596,  39  C.  C.  A.  166. 

Glassware  ornamented  with  metal  fili- 
gree work  held  dutiable  as  "articles  of 
glass,  •  ♦  ♦  ornamented,  decorat- 
ed," etc.,  under  Act  1897,  par.  100.  re- 
gardless of  whether  glass  or  metal  is  the 
component  of  chief  value.  Gallenkamp 
v.  Rachman  (C.  C.  1906)  147  Fed.  769. 

As  to  certain  cut  glass  thermometers, 
the  cutting  on  which  is  not  shown  to 
ornament  or  decorate  the  articles,  held, 
that  they  are  not  within  the  provision 
in  Act  1897,  for  "articles  of  glass,  cut, 
♦  ♦  ♦  or  otherwise  ornamented,  deco- 
rated, or  ground."  U.  S.  v.  D.  S.  Hesse 
&  Bro.  (C.  C.  1905)  141  Fed.  492. 

Glass  ornamented  or  decorated  lamp 
shades  and  chimneys  held  dutiable,  un- 
der Act  1897,  as  articles  of  glass,  orna- 
mented or  decorated,  and  not  as  all  glass 
or  manufactures  of  glass  "not  specially 
provided  for."  Stern  Bros.  v.  U.  S.  (C. 
C.  1900)  99  Fed.  260. 

Siphon  bottles  for  mineral  waters, 
having  private  names,  trade-marks,  and 
directions  etched  ornamentally  upon 
them,  not  for  the  purpose  of  identifying 
the  wares  of  the  importers,  but  for  sale 
to  persons  who  may  want  them  so  dec- 
orated for  their  own  use,  held  dutiable, 
under  paragraph  90,  Act  1894,  as  orna- 
mented or  decorated  glassware.  Kos- 
cherak  v.  U.  S.  (C.  C.  1899)  91  Fed.  524. 

13.  Thermo  bottles.— It  is  not  shown 
that  the  goods  (thermo  bottles)  consist 
of  the  ordinary  articles  recognized  as 
containers  for  holding  or  transporting 
merchandise.  They  are  a  product  which, 
while  still  known  as  bottles,  and  while 
blown,  are  in  a  class  by  themselves,  aod, 
so  far  as  the  lecord  disdoses,  fall 
without  the  provisions  of  paragraph  97, 
Act  1909,  and  within  those  of  paragraph 
98,  there  being  an  entire  absence  of 
proof  to  overcome  the  presumption  aris- 
ing in  favor  of  the  action  of  the  col- 
lector. Stegemann,  Jr.,  v.  IT.  S.  (1913) 
4  Ct  Cust  App.  26. 

85.  Unpolished,  cylinder,  crown,  and  common  window  glass,  not 
exceeding  one  hundred  and  fifty  square  inches,  %  of  1  cent  per 
pound;   above  that,  and  not  exceeding  three  hundred  and  eighty- 
four  square  inches,  1  cent  per  pound;  above  that,  and  not  exceed- 
(6222) 
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ing  seven  hundred  and  twenty  square  inches,  1%  cents  per  pound ; 
above  that,  and  not  exceeding  one  thousand  two  hundred  square 
inches,  1J4  cents  per  pound;  above  that,  and  not  exceeding  two 
thousand  four  hundred  square  inches,  1%  cents  per  pound;  above 
that,  2  cents  per  pound:  Provided,  That  unpolished,  cylinder, 
crown,  and  common  window  glass,  imported  in  boxes,  shall  con- 
tain fifty  square  feet,  as  nearly  as  sizes  will  permit,  and  the  duty 
shall  be  computed  thereon  according  to  the  actual  weight  of  glass. 

Notes  of  Deoisions 

Common    window    glass.  — Disks    of  Microscopic  slides.  —  Small  rectangu- 

glass  used  in  the  manufacture  of  auto  lar  pieces  of  common  window  glass,  used 

goggles  held,  under  Act  1909,  not  so  for  microscope  slides,  are  dutiable  as 

far  advanced  by  processes  of  manufac-  "common  window  glass,  not  exceeding 

ture  as  to  acquire  a  name,  character,  and  ten  by  fifteen  inches  square,"  and  not 

ase    different    from    common    window  as   "articles   of  glass   cut,"   since   the 

glass,  and  not  dutiable  as  coquil  glasses.  term  "cut"  applies  to  work  done  on  the 

U.  S.  V.  American  Thermo-Ware  Co.  surface  of  the  glass  to  produce  a  form 

(1913)  4  Ct  Gust.  App.  21;    U.  S.  v.  or  property,  and  not  to  simple  cutting  to 

American  Thermo  Ware  Co.  (1911)  2  size.    Fox  v.  Cadwalader  (C.  C.  1889) 

Ct  Cust  App.  9.  42  Fed.  209. 

86.  Cylinder  and  crown  glass,  polished,  not  exceeding  three  hun- 
dred and  eighty-four  square  inches,  3  cents  per  square  foot;  above 
that,  and  not  exceeding  seven  hundred  and  twenty  square  inches, 
4  cents  per  square  foot;  above  that,  and  not  exceeding  one  thou- 
sand four  hundred  and  forty  square  inches,  7  cents  per  square  foot ; 
above  that,  10  cents  per  square  foot. 

87.  Fluted,  rolled,  ribbed,  or  rough  plate  glass,  or  the  same  con- 
taining a  wire  netting  within  itself,  not  including  crown,  cylinder, 
or  common  window  glass,  not  exceeding  three  hundred  and  eigh- 
ty-four square  inches,  J^  cent  per  square  foot;  all  above  that,  1 
cent  per  square  foot;  and  all  fluted,  rolled,  ribbed,  or  rough  plate 
glass,  weighing  over  one  hundred  pounds  per  one  hundred  square 
feet,  shall  pay  an  additional  duty  on  the  excess  at  the  same  rates 
herein  imposed :  Provided,  That  all  of  the  above  plate  glass,  when 
ground,  smoothed,  or  otherwise  obscured,  shall  be  subject  to  the 
same  rate  of  duty  as  cast  polished  plate  glass  unsilvered. 

Notes  of  Decisions 

Plate  glass^-Small  squares  and  circles  dudes  "porcelain  and  Bohemian  glass, 

of  glass  with  edges  beveled  and  polished  chemical  glassware,  painted  glassware, 

held  not  dutiable  as  cast  polished  plate  stained  glass,  and  all  other  manufac- 

glass  unsilvered.*  See  paragraph  84.  tures  of  glass  or  of  which  glass  shall  be 

Plate  glass,  which  has  passed  through  the  component  material  of  chief  value, 

the  various  processes  of  manufacture  not  specially  enumerated  or  provided  for 

hp  to  and  Including  the  process  of  grind-  in  this  act,"  and  not  under  the  same 

ing   and   smoothing   on   both   sides,   in  schedule  as  ''cast  polished  plate  glass, 

which  state  it  is  an  unfinished  product  in  unsilvered."     U.  S.  v.  Semmer  (G.  G. 

the  manufacture  of  polished  plate  glass,  1890)  41  Fed.  324. 
held  dutiable  under  Act  1883,  which  in- 

88.  Cast  polished  plate  glass,  finished  or  unfinished  and  unsil- 
vered, or  the  same  containing  a  wire  netting  within  itself,  not  ex- 
ceeding three  hundred  and  eighty-four  square  inches,  6  cents  per 
square  foot;  above  that,  and  not  exceeding  seven  hundred  and 
twenty  square  inches,  8  cents  per  square  foot;  all  above  that,  12 
cents  per  square  foot. 

89.  Cast  polished  plate  glass,  silvered,  cylinder  and  crown  glass, 
silvered,  and  looking-glass  plates  exceeding  in  size  one  hundred 
and  forty-four  square  inches,  shall  be  subject  to  a  duty  of  1  cent 
per  square  foot  in  addition  to  the  rates  otherwise  chargeable  on 
such  glass  unsilvered:  Provided,  That  no  looking-glass  plates  or 
glass  silvered,  when  framed,  shall  pay  a  less  rate  of  duty  than  that 
imposed  upon  similar  glass  of  like  description  not  framed,  but 

(6223) 


§  5291 


DUTIES  UPON  IMPORTS 


(Tit.  33 


shall  pay  in  addition  thereto  upon  such  frames  the  rate  of  duty  ap- 
plicable thereto  when  imported  separate. 

90.  Cast  polished  plate  glass,  silvered  or  unsilvered,  and  cyl- 
inder, crown,  or  common  window  glass,  silvered  or  unsilvered,  pol- 
ished or  unpolished,  when  bent,  ground,  obscured,  frosted,  sanded, 
enameled,  beveled,  etched,  embossed,  engraved,  flashed,  stained, 
colored,  painted,  ornamented,  or  decorated,  shall  be  subject  to  a 
duty  of  4  per  centum  ad  valorem  in  addition  to  the  rates  otherwise 
chargeable  thereon. 

Notei  of  Decisioiui 

Bent  glass.— The  testimony  in  this 
case  establishes  without  contradiction 
that  the  parabolic  mirrors  of  the  im- 
portation are  cast,  polished  plate  glass, 
silvered,  and  bent.  They  were  dutiable 
with  their  frames,  if  any  there  were,  as 
provided  by  paragraphs  103  and  104, 
Act  1909.  General  Electric  Co.  v.  U.  S. 
(1915)  5  Ct.  Cust.  App.  528. 

Bent  disks  of  glass  used  in  the  manu- 
facture of  auto  goggles  held  not  so  far 
advanced  by  process  of  manufacture  as 
to  acquire  a  name,  character,  and  Hise 
different  from  common  window  glass 
bent.  U.  S.  v.  American  Thermo-Ware 
Co.  (1913)  4  Ct  Cust.  App.  21;  U.  S. 
V.  American  Thermo-Ware  Co.  (1911)  2 
Ct.  Cust.  App.  9. 

Cast  polished  plate  glass^— Cast  pol- 
ished plate  glass,  silvered  and  beveled, 
from  which  looking  glasses  are  made, 
held  dutiable  at  6  cents  a  square  foot, 
and  also  to  an  additional  duty  of  10 
per  cent,  ad  valorem,  under  paragraphs 
116,  118,'  Act  1890,  and  not  dutiable 
under  paragraph  116  only,  as  "looking 
glass  plates."  Herrman  v.  IT.  S.  (C.  O. 
1894)  62  Fed.  149. 

Colored  glass.— Cylinder  crown  or 
common  window  glass  which  has  been 


either  colored  throughout  when  melted 
or  colored  on  the  outside  by  flashing 
held,  under  Act  1890,  subject  to  the  ad- 
ditional duty  on  glass  colored,  and  not 
dutiable  as  stained  or  painted  glass 
windows.  Bache  v.  U.  S.  (C.  C.  A.)  81 
Fed.  162,  26  C.  C.  A.  325,  affirming 
judgment  (C.  C.  1896)  77  Fed.  603. 

Cut  glass.— Glass  tumblers,  with  bot- 
toms smoothed  by  cutting  or  grinding,  or 
with  engraved  sides,  are  subject,  under 
July  30,  1846  (9  Stat.  42),  to  a  duty 
of  40  per  cent  as  "glass  cut,"  and  not 
to  a  duty  of  30  per  cent,  as  "glass  tum- 
blers, plain,  moulded,  or  pressed,  not 
cut  or  punted."  Binns  v.  Lawrence 
(1851)  53  U.  S.  (12  How.)  9,  13  L.  Ed. 
871. 

Cylinder  glass  pollshedw— The  provi- 
sion in  paragraph  107,  Act  1897,  for  an 
additional  duty  of  5  per  cent,  ad  va- 
lorem      on      "cylinder    ♦    ♦    ♦    glass, 

♦  •  •  when  ♦  •  ♦  beveled  ♦  ♦  ♦ 
or  otherwise  ornamented  or  decorated," 
is    applicable    to    the    "cylinder    glass, 

♦  ♦  ♦  polished,"  that  is  enumerated 
in  paragraph  102  of  said  act.  Riegel- 
n.an  v.  U.  S.  (C.  C.  1903)  127  Fed.  493. 


91.  Spectacles,  eyeglasses,  and  goggles,  and  frames  for  the  same, 
or  parts  thereof,  finished  or  unfinished,  35  per  centum  ad  valorem. 


Notes  of 

"Or  parts  thereof."— Avoiding  what 
would  be  a  conflict  between  paragraphs 
108  and  109  in  the  tariff  act  of  1897, 
the  words  "or  parts  thereof*  in  the  for- 
mer paragraph  must  be  taken  to  refer 
not  to  spectacles,  eyeglasses  or  goggles, 
but  to  the  frames  for  these.  U.  S.  v. 
Americap  Thermo-Waje  Co.  (1911) 
2  Ct.  Cust.  App.  9. 

Spectacles,  eyeglasses,  and  goggles^— 

From  the  use  of  the  words  "spectacles, 


Decisions 

eyeglasses,  and  goggles"  in  paragraph 
105,  Act  1909,  and  "sQ^ctacles  and  eye- 
glasses" only,  goggles  being  omitted,  in 
paragraph  577,  it  may  be  reasonably  in- 
ferred that  Congress  understood  gog- 
gles to  be  different  things  from  specta- 
cles or  eyeglasses  and  deliberately  re- 
frained from  making  material  for  them 
dutiable  under  paragraph  577.  Bache  &. 
Co.  V.  U.  S.  (1916)  6  Ct.  Cust  App. 
507. 


92.  Lenses  of  glass  or  pebble,  molded  or  pressed,  or  ground  and 
polished  to  a  spherical,  cylindrical,  or  prismatic  form,  and  ground 
and  polished  piano  or  coquill  glasses,  wholly  or  partly  manufactured, 
strips  of  glass,  not  more  than  three  inches  wide,  ground  or  polished 
on  one  or  both  sides  to  a  cylindrical  or  prismatic  form,  including 
those  used  in  the  construction  of  gauges,  and  glass  slides  for  magic 
lanterns,  25  per  centum  ad  valorem. 

Notes  of  Decisions 

Construction    In    general.— Construe-      not  dutiable  as  coquil  glasses.    See  par- 
tion  of  this  paragraph  with  the  preced-      agraph  85. 
ing  one,  see  paragraph  91.  Lenses  ground  "and"  polished^It  is 

Coquil  glasses^— Disks  of  glass  used  necessary  that  lenses  should  be  both 
in  the  manufacture  of  auto  goggles  held      ground   and   polished  in   order    to    be 
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brouglit  within  the  proTision  of  Act 
l&t)7  for  "lenses  ♦  •  ♦  ground  and 
polished  to  a  spherical,  cylindrical  or 
prismatic  form";  and  where  they  have 
been  brought  to  such  form  by  molding 
they  are  not  within  that  provision.  U. 
S.  V.  Robinson  (C.  C.  1905)  140  Fed. 
96& 

Lenses  of  giasSd— Rough  lenses,  see 
paragraph  494. 

A  patent  portrait  lens,  used  as  a  part 
of  a  photographic  camera,  consisting  of 
eight  single  lenses  arranged  in  pairs 
f  nd  mounted  in  metal,  which  constitutes 
but  a  small  part  of  the  value  of  the 
whole,  the  complete  articles  being  com- 
mercially known  as  lenses,  held  dutiable, 
under   Act  1894  as  "lenses  of  glass," 


and  not  as  "optical  instruments."  E. 
&  H.  T.  Anthony  &  Co.  v.  U.  S.  (0.  0. 
1898)  90  Fed.  802. 

Prismatic  form ^— In  Act  1897  the  pro- 
vision for  strips  of  glass  ground  or 
polished  to  "prismatic  form"  held  not 
limited  to  strips  so  ground  that  a  side 
in  itself  forms  a  prism,  but  includes  al- 
so strips  that  fulfill  the  functions  of  a 
prism,  as  where  there  are  ground  in 
one  side  fine  parallel  longitudinal  inci- 
sions forming  prisms.  IT.  S.  v.  Ash- 
croft  Mfg.  Co.  (1910)  176  Fed.  736, 
100  C.  C.  A.  281,  affirming  judgment  (C. 
C.  1909)  172  Fed.  449. 

Siides^— Glass  slides  held  dutiable  aa 
toys.     See  paragraph  342. 


93.  Opera  and  field  glasses,  optical  instruments  and  frames  and 
mountings  for  the  same;  all  the  foregoing  not  specially  provided 
for  in  this  section,  35  per  centum  ad  valorem. 

Notes  of  Deoisioiia 

Opera  giassesd— Pearl  opera  glasses 
dutiable  as  manufacture  of  mother  of 
pearl,  see  paragraph  369. 

Opera  glasses,  composed  of  metal 
tubes  covered  with  polished  mother  of 
pearl,  and  held  together  by  a  metal 
framework,  were  dutiable  at  45  per 
cent,  ad  valorem,  as  "manufactured  ar- 
ticles composed  in  part  of  metal/*  un- 
der Schedule  C  of  the  act  of  1883,  al- 
though the  shell  was  of  greater  value 
than  the  other  component  materials; 
aud  they  could  not  properly  be  classed 
as  "shells,  whole  or  parts  of,*'  under 
Schedule  N,  or  as  "articles  composed  of 
shell,  metal,  and  glass  in  which  sheU 
is  the  component  of  chief  value,"  under 
R.  S.  S  2499,  as  amended  by  the  act 
of  1883.  Seeberger  v.  Schlesinger 
(1894)  14  Sup.  Ct.  729,  731,  152  U.  S. 
581,  38  L.  Ed.  560,  modifying  judgment 
Schlesinger  v.  Seeberger  (C.  C.  1889) 
40  Fed.  872,  and  overruling  U.  S.  v. 
Manassee  (1893)  56  Fed.  828,  6  C.  C. 
A.  155. 

Opera    glasses    held    dutiable    under 


Act  1883  as  "articles  composed  in  part 
of  metal,"  and  not  as  nonenumerated 
articles.  Aloe  v.  Churchill  (C.  C. 
1890)  44  Fed.  50. 

Opera  glasses,  composed  of  metal, 
glass,  and  pearl  or  shell,  in  which  the 
pearl  or  shell  is  the  component  of  chief 
value,  held  dutiable  at  25  per  cent,  ad 
valorem  (Heyl's  Dig.  pt.  2,  p.  32) ;  but, 
when  the  metal  and  pearl  or  shell  are 
of  equal  value,  they  were  dutiable  at 
45  per  cent,  ad  valorem,  as  a  manufac- 
ture of  copper  not  otherwise  provided 
for  (Heyl's  Dig.  pt.  2,  p.  13,  cl.  216). 
Young  V.  Spalding  (0.  C.  1885)  24  Fed. 
87. 

Optical  instruments^— Azimuth  mir- 
rors, sextants,  and  octants  held  not 
dutiable,  as  optical  instruments.  See 
paragraph  167. 

Magic  lanterns  for  children  held  not 
dutiable  as  optical  instruments.  See 
paragraph  342. 

Portrait  lens  held  not  dutiable  a» 
optical  instrument.    See  paragraph  92. 


94.  Surveying  instruments,  telescopes,  microscopes,  photograph- 
ic and  projection  lenses,  and  frames  and  mountings  for  the  same, 
25  per  centum  ad  valorem. 


Notes  of  Deoisioiui 

Surveyors'  compasses.  —  Surveyors* 
compasses  do  'not  come  within  the 
meaning  of  "philosophical  instruments," 


but  are  more  properly  "mathematical 
instruments."  Manasse  v.  Spalding  (C. 
C.  1885)  24  Fed.  86. 


95.  Stained  or  painted  glass  windows,  or  parts  thereof,  and  all  mir- 
rors, not  exceeding  in  size  one  hundred  and  forty-four  square  inches, 
with  or  without  frames  or  cases;  incandescent  electric-light  bulbs 
and  lamps,  with  or  without  filaments;  and  all  glass  or  manufactures 
of  glass  or  paste  or  of  which  glass  or  paste  is  the  component  material 
of  chief  value,  not  specially  provided  for  in  this  section,  30  per  cen- 
tum ad  valorem. 

Notes  of  Doeisions 

Manufactures  of  glass.— Buttons  of  manufactures  of  glass.  See  paragraph 
glass  and  fish  scales  held  not  dutiable  aa      339. 
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Cords,  fringes,  tassels,  and  braids  in 
chief  value  of  metal  held  not  dutiable 
as  manufactures  of  glass.  See  para- 
graph 167. 

Paste  pearls  held  not  dutiable  as 
manufactures  of  glass.  See  paragraph 
357. 

Pins  with  glass  head  held  not  duti- 
able as  manufactures  of  glass.  See 
paragraph  158. 

Spectacle  lenses  held  not  dutiable  as 
manufacture  of  glassi  See  paragraph 
494. 

Watch  enamel  held  not  dutiable  as 
manufacture  of  glass.  See  paragraph 
493. 

Glass  beads  strung  together  and 
colored  in  imitation  of  precious  stones 
held  dutiable  under  Act  1890  as  man- 
ufactures of  glass,  and  as  imitations  of 
precious  stones  not  set  U.  S.  v.  E.  A. 
Morrison  &  Son  (1900)  21  Sup.  Ct 
195,  179  U.  S.  456,  45  L.  Ed.  275. 

Spectacles  made  of  glass  and  steel 
are  not  subject  to  a  duty  of  45  per 
cent,  under  Act  June  30,  1864,  §  3  (13 
Stat  202),  as  a  manufacture  of  steel, 
or  of  which  steel  shall  be  a  component 
part  not  otherwise  provided  for,  but 
under  section  9,  which  fixes  a  duty  of 
40  per  cent,  on  pebbles  for  spectacles 
and  all  manufactures  of  glass,  or  of 
which  glass  shall  be  a  component  ma- 
terial not  otherwise  provided  for. 
Arthur  v.  Sussfield  (1877)  96  U.  S.  128, 
24  L.  Ed.  772. 

Articles  in  chief  value  of  blown  glass, 
but  in  part  of  other  glass  or  other  ma- 
terial, held  not  "blown  glassware" 
in  Act  1897,  but  dutiable  as  man- 
ufactures of  glass.  U.  S.  V.  Heil  Chem- 
ical Co.  (1910)  178  Fed.  537,  102  C. 
C.  A.  47. 

Crude,  incomplete  articles  of  glass, 
known  as  "blanks,"  produced  by  blowing 
glass  into  a  mold,  which  are  suitable 
only  to  be  placed  in  the  hands  of  glass 
cutters  for  further  manufacture  into 
finished  articles,  held  not  "blown  glass- 
ware" in  Act  1897,  but  dutiable  under 
the  provision  for  "all  glass  or  manu- 
factures of  glass."  U.  S.  V.  Durand 
(1905)  137  Fed.  382,  69  C.  C.  A.  566, 
affirming  judgment  (C.  C.  1903)  127 
Fed.  624. 

Merchandise,  consisting  of  glass  disks 
of  various  colors  and  sizes,  colored  and 
cut  in  imitation  of  precious  stones,  held 
dutiable  under  Act  1883  as  "composi- 
tions of  glass  or  paste,  when  not  set," 
and  not  as  "articles  of  glass,  cut,  en- 
graved, painted,  colored,**  etc.  U.  S.  v. 
Popper  (1895)  66  Fed.  51,  13  C.  C.  A. 
325. 

Hat  trimmings  composed  of  black 
glass  and  wire,  the  glass  being  the 
component  of  cldef  value,  and  made  in 
imitation  of  jet,  held  dutiable,  under 
Act  1890  as  "manufactures  of  glass," 
instead  of  as  "manufactures  of  jet," 
though  they  are  commercially  known  as 
"jet  goods."  Goldberg  v.  U.  S.  (1894) 
61  Fed.  91,  9  C.  C.  A.  380,  affirming 
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In  re  Goldberg  (C.  0.  1883)  56  Fed. 
818. 

Thermometers  and  lactoscopes,  com- 
posed chiefly  of  blown  glass,  but  in  part 
of  other  materials,  held  not  dutiable 
under  Act  1897,  as  "blown  glassware," 
but  as  "manufactures  ♦  ♦  •  of 
which  glass  •  •  •  is  the  component 
material  of  chief  value,  not  specially 
provided  for."  Eimer  &  Amend  v.  U. 
S.  (C.  C.  1903)  126  Fed.  439. 

Molded  glass  articles,  consisting  of 
spatulas  and  solid  rods,  held  dutiable 
under  Act  1897,  as  "manufactures 
•  •  ♦  of  which  glass  •  ♦  •  is  the 
component  material  of  chief  valae,  not 
specially    provided   for."    Id. 

Black  hat  ornaments,  composed  of 
metal  and  black  glass,  made  to  resemble 
jet,  held  under  Act  1897,  not  articles 
commonly  known  as  jewelry,  but 
millinery  trimmings  dutiable  either  as 
manufactures  of  glass  or  as  articles 
made  wholly  or  in  part  of  metal,  not 
specially  provided  for,  depending  upon 
whether  or  not  the  glass  is  the  compo- 
nent material  of  chief  value.  A.  Bader 
A:  Co.  v.  U.  S.  (C.  C.  1902)  116  Fed. 
541. 

Trimming  made  of  glass  beads,  silver- 
ed, and  also  of  tinsel  and  cotton,  com- 
mercially known  as  "steel  trimmings" 
or  "steel  bead  trimmings,"  held  dutiable 
either  as  "articles  or  manufactures  of 
glass,"  or  as  "manufactures  of  metal, 
metal  chief  value,"  and  not  as  "bead 
ornaments,"  nor  as  "manufactures  of 
metal  not  otherwise  specifically  provid- 
ed for.**  Loewenthal  v.  U.  S.  (C.  C. 
1898)  91  Fed.  644. 

Narrow  cotton  trimming,  covered 
with  black  glass  beads,  known  in  trade 
as  "jet  headings  or  trimmings"  or 
'Hmitations  of  jet,*'  held  dutiable  as 
"manufactures  and  imitations  of  jet,** 
under  Act  1883,  and  not  as  "bead  orna- 
ments."   Id. 

Atomizers,  consisting  of  ornamented 
glass  vessels,  with  metal  and  rubber 
tops  which  are  essential  parts  of  the 
articles,  the  glass  being  the  most  valu- 
able component,  held  dutiable  under  Act 
1894  as  manufactures  of  glass,  and  not 
as  articles  of  glass  or  glass  botties,  un- 
der paragraphs  88-90.  Borgfeldt  v.  U. 
S.  (C.  C.  1897)  78  Fed.  809. 

Oval  glass  blanks  blown  in  molds, 
to  be  finished  by  cutting  into  dishes  for 
table  use,  held  dutiable  as  "manufac- 
tures of  glass,"  under  Act  1894,  and 
not  as  "glassware,"  under  paragraph  88. 
U.  S.  V.  Fensterer  (C.  C.  1897)  84  Fed. 
148;  U.  S.  V.  Louis  Hinsberger  Cut 
Glass  Co.  (C.  C.  1899)  94  Fed.  645. 

Glass  beads,  strung,  and  glass  orna- 
ments, similar  to  beads,  but  without 
holes  for  stringing,  held  dutiable  as 
manufactures  of  glass,  under  Act  1800, 
and  not  as  glass  beads,  loose,  unthread- 
ed, or  unstrung.  Morrison  v.  U.  S.  (C. 
C.  1896)  77  Fed.  605. 

Imitations  of  pearls,  consisting  of 
hollow   glass   beads   with   wax   insert- 
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ed,  giving  an  appearance  like  pearls, 
strung,  and  not  capable  of  being  set, 
held  dutiable  as  manufactures  of  glass, 
under  Act  1890,  and  not  as  "imita- 
tions of  precious  stones,  composed  of 
paste  or  glass,  not  set"     Id. 

A  finding  of  the  general  appraisers, 
supported  by  evidence,  that  glass  beads, 
threaded  on  strings,  were  strung  beads, 
dutiable  as  "manufactures  of  glass," 
under  Act  1890,  and  not  as  "glass 
beads,  loose,  unthreaded,  or  unstrung," 
should  be  sustained.  In  re  Steiner  (C. 
C.  1894)  66  Fed.  726. 

Pins  of  different  sizes,  having  iron  or 
steel  shanks  from  1^  to  6  inches  in 
length,  with  more  or  less  ornamental 
glass  heads,  some  polished  and  some  of 
a  dull  black,  the  articles  being  commer- 
cially known  as  "lace  pins,"  "hat  pins," 
and  "bonnet  pins,"  the  glass  heads  of 
some  of  the  bonnet  pins  being  in  the 
form  of  sprays  or  sprigs,  held  dutiable 
as  manufactures  of  glass  under  Act 
1890,  and  not  as  "pins,  metallic."  In 
re  Goldberg  (C.  C.  1893)  53  Fed.  1015. 

Certain  so-called  "jet  trimmings,"  be- 
ing ornamental  articles  manufactured 
from  black  glass  and  iron,  glass  being 
the  material  of  chief  value,  held  prop- 
erly dutiable  as  "manufactures  of 
glass,"  under  Act  1890,  and  not  as 
"manufactures  of  jet,"  or  of  which  jet 
is  the  component  material  of  chief 
value.  In  re  Goldberg  (C.  C.  1893) 
56  F.  818,  judgment  affirmed  Goldberg 
V.  U.  S.  (1894)  61  Fed.  91,  9  C.  0.  A. 
380. 

The  term  "aigrette"  embraces  not 
only  the  feather  of  the  heron  or  egret, 
but  also  tufts  of  precious  stones  worn 
on  the  headdress  of  men  and  women. 
The  glass  aigrettes  of  the  importation 
are  not  to  be  deemed  artificial  flowers, 
either  because  of  their  name  or  of  the 
effect  they  are  intended  to  produce. 
They  are  in  chief  value  of  glass  and 
fall  within  the  provisions  of  paragraph 
109,  Act  1909,  as  manufactures  in  chief 
value  of  glass.  Judkins  &  McGormick 
Co.  V.  U.  S.  (1915)  6  Ct.  Cust.  App. 
112. 

The  merchandise  here  is  composed 
of  window  glass,  but  it  is  cut  to  form 
and  shape  and  is  adapted  and  design- 
ed for  use  alone  as  parts  in  the  mak- 
ing of  goggles,  so  removing  it  from  the 
classification  and  assessment  as  made. 
Such  of  these  glasses  as  are  not  color- 
ed are  held  as  dutiable  under  paragraph 
109,  Act  1909;  and  while  those  colored 
would  seem  dutiable  under  paragraph 
98,  no  claim  having  been  made  thereun- 
der, the  judgment  as  to  these  is  af- 
firmed. American  Thermo- Ware  Co.  v. 
U.  S.  (1915J  6  Ct.  Cust.  App.  218. 

This  glass  might  probably  be  re- 
garded as  a  manufacture  from  waste, 
but  it  is  not  itself  waste  in  the  proper 
sense  of  the  term.  It  was  dutiable  as 
a  manufacture  of  glass  under  paragraph 
109,  Act  1909.  Chrystal  v.  U.  S.  (1915) 
5  Ct.  Cust.  App.  489. 

Small  imitation  diamonds,  rubies,  and 


other  precious  stones  set  in  metal  claws 
that  hold  the  stones  in  position  and 
that  are  used  as  the  proof  shows 
chiefly  for  dress  trimming  are  dutiable 
as  manufactures  of  glass  under  Act 
1909.  U.  S.  V.  American  Bead  Co. 
(1913)   3  CL  Cust  App.  509. 

Technically  "jet  goods"  are  not,  of 
course,  imitation  jet,  but  where  the 
record  discloses  the  importer,  the  col- 
lector, and  the  board  of  general  ap- 
praisers all  considered  the  importation 
an  imitation  jet  it  could  not  be  prop- 
erly assessed  as  jet,  and  was  rightly 
held  to  be  dutiable  as  imitation  jet  un- 
der paragraph  109,  Act  1909.  U.  S. 
V.  Sheldon  &  Co.  (1911)  2  Ct  Cust 
App.  283.  See,  also.  Same  v.  Beierle 
(1911)   1  Ct  Cust  App.  457. 

Mirrors.— Mirror  plates,  not  framed, 
but  intended  to  be  put  in  frames  or 
cases,  held  dutiable  as  mirrors,  under 
paragraph  102  of  Act  1894.  Wiederer 
V.  U.  S.  (C.  C.  1897)  78  Fed.  809. 

Table  mirrors,  known  as  **taLirror  pla- 
teaus" or  "circles,"  made  of  plate  glass, 
silvered,  beveled,  and  framed,  in  cir- 
cular form,  held  not  dutiable  under 
Act  1883,  as  a  "manufacture  of  glass," 
but  dutiable  at  a  square-foot  duty  ac- 
cording to  measurement.  In  re  Mad- 
dock  (C.  C.  1892)  49  Fed.  219. 

Pocket  imitation  leather  goods  hold- 
ing small  mirrors  and  combs,  or  pen- 
cils and  memorandum  tablets  held  du- 
tiable as  mirrors.  U.  S.  v.  Metropoli- 
tan Aluminum  Co.  (1912)  3  Ct  Cust. 
App.  224. 

Paste^^Buttons  of  paste  held  not 
dutiable  as  manufactures  of  paste.  See 
paragraph  339. 

The  provision  in  Act  1897  for  manu- 
factures of  "paste"  includes  only  the 
form  of  paste  which  is  a  variety  of  glass, 
and  does  not  embrace  articles  made 
from  rice  paste.  Morimura  Bros.  v. 
U.  S.  (1909)  169  Fed.  279,  94  C.  C.  A. 
555. 

Articles  in  the  form  of  buttons  hav- 
ing a  metal  shank  and  back,  and  set 
with  a  cluster  of  imitation  diamonds, 
commercially  known  as  paste,  the  paste 
being  the  component  material  of  chief 
value,  and  the  articles  not  being  com- 
mercially known  as  buttons  nor  as 
jewelry  held  dutiable  under  Act  1894, 
as  manufactures  of  paste,  etc.,  and  not 
as  "buttons  of  glass."  U.  S.  v.  Mar- 
shaU  Field  &  Co.  (1898)  85  Fed.  862, 
29  O.  C.  A.  458. 

Tariff  legislation  having  distinguished 
between  glass  and  form  of  it  known 
as  paste,  articles  in  chief  value  of  paste, 
cut,  held  not  within  Act  1897,  for  goods 
in  chief  value  of  cut  "glass,"  but  dutiable 
as  manufactures  of  "paste."  U.  S.  v. 
New  York  Merchandise  Co.  (C.  C. 
1909)  167  Fed.  684,  judgment  affirmed 
(1910)  174  Fed.  1022,  98  C.  C.  A.  638. 

Rhinestones,  composed  of  metal  and 
paste,  the  latter  being  the  more  valu- 
able component,  which  are  merely  used 
to  decorate  and  ornament  womei^s 
outer  apparel,  held  dutiable  as  manu- 
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factures  of  paste,  under  Act  1897.  B. 
Blumenthal  &  •  Co.  v.  U.  S.  (C.  C. 
1904)  135  Fed.  254,  judgment  affirm- 
ed (1905)  144  Fed.  384,  75  C.  C.  A. 
322. 

Millinery  or  hat  ornaments  composed 
chiefly  in  value  of  paste,  in  the  form 
of  so-called  "Rhinestones,*'  their  re- 
maining material  being  metal  backs 
and  frames  to  hold  the  paste  stones, 
held  dutiable  under  Act  1890  as  manu- 
factures of  paste,  as  articles  of  jewel- 
ry. Worthington  v.  U.  S.  (C.  C.  1898) 
90  Fed.  797. 

Barettes  made  of  base  metal  and  set 
with  imitation  jet  are  not  dutiable  as 
"jewelry,"  but  are  dutiable  as  manu- 
factures of  paste  under  Act  1909.  U. 
S.  V.  Beierle  (1911)  1  Ct  Oust  App. 
457. 


Stained  or  painted  window  glassy- 
Cylinder,  crown  or  common  window  glass 
which  has  been  either  colored  through- 
out when  melted  or  colored  on  the  out- 
side by  flashing  held  not  dutiable  as 
stained  or  painted  window  glass.  See 
paragraph  90. 

Under  Act  1890  stained  glass  windows 
containing  representations  of  saints  and 
biblical  subjects  and  imported  in  frag- 
ments for  the  use  of  a  convent  held  not 
exempt  from  duty  as  "paintings"  spe- 
cially imported  in  good  faith  for  the 
use  of  any  society  or  institution  estab- 
lished for  religious  purposes,  but  du- 
tiable as  "stained  or  painted  window 
glass  and  stained  or  painted  glass 
windows."  U.  S.  v.  Perry  (1892)  13 
Sup.  CL  26,  27,  146  U.  S.  71,  36  L. 
Ed.  890. 


96.  Fusible  and  glass  enamel,  not  specially  provided  for  in  this  sec- 
tion, 20  per  centum  ad  valorem ;  opal  or  cylinder  glass  tiles  or  tiling, 
30  per  centum  ad  valorem. 

97.  Marble,  breccia,  and  onyx,  in  block,  rough  or  squared  only,  50 
cents  per  cubic  foot ;  marble,  breccia,  and  onyx,  sawed  or  dressed, 
over  two  inches  in  thickness,  75  cents  per  cubic  foot ;  slabs  or  paving 
tiles  of  marble  or  onyx,  containing  not  less  than  four  superficial  inch- 
es, if  not  more  than  one  inch  in  thickness,  6  cents  per  superficial  foot ; 
if  more  than  one  inch  and  not  more  than  one  and  one-half  inches 
in  thickness,  8  cents  per  superficial  foot;  if  more  than  one  and  one- 
half  inches  and  not  more  than  two  inches  in  thickness,  10  cents  per 
superficial  foot ;  if  rubbed  in  whole  or  in  part,  2  cents  per  superficial 
foot  in  addition ;  mosaic  cubes  of  marble  or  onyx,  not  exceeding  two 
cubic  inches  in  size,  if  loose,  20  per  centum  ad  valorem ;  if  attached 
to  paper  or  other  material,  35  per  centum  ad  valorem. 

Notes  of  Deoisiona 


Marble  in  block.— Marble  cut  into 
blocks  simply  for  coDvenience  in  trans- 
portation is  not  dutiable  as  manufactur- 
ed marble.  Act  1832.  U.  S.  v.  Wilson 
(D.  C.  1838)  Fed.  Cas.  No.  16.736. 

Breocia.— The  provisions  of  Act  1909, 
construed  in  pari  materia  show  a  pur- 
pose to  classify  breccia  and  marble 
alike  for  dutiable  purposes;  to  make 
them,  whenever  in  similar  conditions, 
dutiable  at  the  same  rate.  "Marble," 
too,  and  "breccia  in  blocks"  are  more 
specific  terms  than  "minerals  crude  or 
not  advanced  in  value  or  condition," 
and  moreover,  according  to  the  rule, 
where  there  are  two  provisions  ap- 
plicable, the  one  carrying  the  higher 
rate  must  be  applied,  breccia  is  held 
to  be  dutiable  by  similitude  as  marble. 
Jackson  v.  U.  S.  (1911)  2  Ct  Gust. 
App.  70. 

Hauteville  stone.— Hauteville  stone 
held  by  the  Circuit  Court  of  Appeals 
in  the  Bockman  Case  dutiable  as 
marble,  and  not  limestone.  See  para- 
graph 99. 

Hauteville  and  other  like  stones  be- 
ing a  granular  substance,  capable  of  a 
high  degree  of  polish  and  susceptible 
of  use  for  decorative  purposes,  held, 
under   Act   1897,   not  limestones,   but 


marble.  U.  S.  v.  Jackson  (1910)  1  Ct. 
Cust  App.  25. 

istrian     atone     or     marMe.— Istrian 

stone  or  marble,  quarried  in  Istria, 
some  10  miles  from  Trieste,  held  dutia- 
ble under  Act  1894,  as  "marble  of  all 
kinds,"  and  not  as  "limestone,"  etc 
Fisher  v.  U.  S.  (C.  C.  1899)  91  Fed. 
759;  U.  S.  V.  Jackson  (1910)  1  Ct 
Cust  App.  25. 

Mexican  onyx^— Mexican  onyx  held  du- 
tiable as  "onyx,"  rather  than  ^s  "mar- 
ble," under  Act  1897.  Blochman  Bank- 
ing Co.  V.  Blake  (C.  0.  1909)  168  Fed. 
572, 

So-called  "Mexican  onyx,"  a  mineral 
consisting  chiefly  of  carbonate  of  lime 
and  certain  impurities,  used  in  orna- 
mented and  interior  decoration  as  mar- 
ble, held  dutiable  as  "marble  in  block," 
under  Act  1890,  and  not  free  of  duty 
as  a  "crude  mineral."  Mexican  Onyx 
&  Trading  Co.  v.  U.  S.  (C.  C.  1895)  66 
Fed.  732. 

"Mexican  onyx"  not  being  a  chalced- 
ony or  onyx  proper,  as  defined  in  min- 
eralogy, but  being  a  carbonate  of  lime, 
containing  a  small  proportion  of  car- 
bonate of  magnesia  and  ferrous  oxides, 
and  having  the  other  characteristics  of 
marble  in  respect  of  texture,  hardness, 
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and  capacity  for  being  worked  and  pol- 
ished, held  '^marble/'  within  Act  1883. 
Batterson  y.  Magone  (G.  G.  1891)  48 
Fed.  289. 

Mosaic  cubes.— PieceR  of  marble  less 
than  an  inch  in  length  and  breadth,  and 
pasted  on  paper  in  the  form  of  blocks, 
or  loose  in  bags,  and  intended  to  be  im- 
bedded in  cement,  so  as  to  form  a  mo- 
saic pavement,  are  dutiable  at  $1.10  per 
cubic '  foot,  as  marble  paving  tiles,  un- 
der Act  1890,  and  not  as  manufactures 
of  marble  not  specially  provided  for. 
U.  S.  V.  Davis  (1893)  54  Fed.  147,  4 
C.  C.  A.  261. 

98.  Marble,  breccia,  onyx,  alabaster,  and  jet,  wholly  or  partly  man- 
ufactured into  monuments,  benches,  vases,  and  other  articles,  or  of 
which  these  substances  or  either  of  them  is  the  component  material 
of  chief  value,  and  all  articles  composed  wholly  or  in  chief  value  of 
agate,  rock  crystal,  or  other  semiprecious  stones,  except  such  as  are 
cut  into  shapes  and  forms  fitting  them  expressly  for  use  in  the  con- 
struction of  jewelry,  not  specially  provided  for  in  this  section,  45  per 
centum  ad  valorem. 

Notes  of  Decisions 


Small  cubes  or  half  cubes,  some  man- 
ufactured from  veined  marble  and  some 
of  marble  not  veined,  made  from  waste 
marble,  partly  by  hand  and  partly  by 
machinery,  sawed  on  one  face,  and  suit- 
able to  be  laid  in  cement  for  certain 
ordinary  kinds  of  mosaic  floors  or  pave- 
ments, but  not  for  fine  work,  held  du- 
tiable, those  of  veined  marble,  as  "vein- 
ed marble,"  under  Act  1883,  and  those 
of  marble  not  veined,  by  similitude  to 
"marble  paving  tiles."  In  re  Herter 
Bros.  (C.  C.  1891)  50  Fed.  72,  judg- 
ment reversed  (1892)  53  Fed.  913,  4 
O.  C.  A.  107;  Baumgarten  v.  Magone 
(C.  C.  1891)  50  Fed.  69. 


Jet^Hat  trimmings  of  black  glass 
and  wire,  glass  being  chief  value,  held 
not  dutiable  as  jet  goods.  See  para- 
graph 95. 

Jet  trimmings,  glass  being  material  of 
chief  value,  held  not  dutiable  as  man- 
ufactures of  jet.    See  paragraph  95. 

So-called  jet  goods  held  not  dutiable 
as  jet     See  paragraph  95. 

The  tariff  act  defined  the  meaning  of 
"jet"  as  covering  only  the  mineral  sub- 
stance of  that  name;  especially  with 
reference  to  Schedule  N,  Tariff  Ind. 
(paragraph  458,  Act  1883),  which  pro- 
vided for  "jet,  manufactures  and  imita- 
tions of,"  the  provision  for  imitations 
of  jet  being  omitted  in  the  act  of  1890; 
and  congress  used  the  word  "jet"  with 
the  same  meaning  in  the  act  of  1890 
that  it  had  in  the  act  of  1883,  referring 
only  to  the  mineral  jet  and  manufac- 
tures thereof.  In  re  Goldberg  (C.  O. 
1893)  56  Fed.  818,  judgment  affirmed 
Goldberg  v.  U.  S.  (1894)  61  Fed.  91, 
9  C.  C.  A.  380. 

Manufactures  of  agate*— Cut  agate  for 
use  as  settings  for  jewelry  held  not 
dutiable  as  manufacture  of  agate.  See 
paragraph  357. 

Pieces  of  agate  to  be  used  as  scale 
bearings  held  dutiable  as  precious  stones 
advanced  in  value.    See  paragraph  357. 

Pieces  of  agate  which  have  been  cut, 
polished,  and  grooved  to  fit  them  for 
specific  use  as  scale  bearings  held  du- 
tiable under  Act  1897  as  manufactures 
of  agate,  and  not  as  precious  stones 
advanced  in  condition  or  value  and  not 
set.  U.  S.  V.  Albert  Lorsch  &  Co. 
(1907)  158  Fed.  398,  86  C.  C.  A.  34 
(reversing  judgment  [C.  C.  1907]  152 
Fed.  591);  Smith  v.  Computing  Scale 
Co.  (C.  C.  1906)  147  Fed.  890. 

Where  Congress,  having  provided  in 
general  terms  for  a  group  of  articles, 
which  includes  many  different  species. 


as  "precious  stones,"  selects  by  name 
one  of  those  species  and  prescribes  that 
manufactures  of  that  particular  species 
shall  be  dutiable  at  a  different  rate,  as 
"manufactures  of  agate,  not  specially 
provided  for,"  it  has  so  clearly  indicat- 
ed its  intention  to  withdraw  the  arti- 
cle from  the  general  group  as  soon  as 
it  becomes  a  completed  manufacture 
that  the  absence  of  the  limiting  clause, 
"not  specially  provided  for,"  from  the 
group  provision,  is  not  particularly  sig- 
nificant. U.  S.  V.  Albert  Lorsch  &  Co. 
(1907)  158  Fed.  398,  86  C.  C.  A.  34,  re- 
versing judgment  (C.  C.  1907)  152  Fed. 
591. 

Manufactured  articles  made  from 
agate  or  onyx,  such  as  handles  for  pen- 
holders, knives,  and  shoe  and  glove 
hooks,  paper  weights,  etc.,  are  subject 
to  the  same  rate  of  duty  imposed  by 
paragraph  480  of  the  tariff  act  of  1883 
on  precious  stones,  under  the  similitude 
clause  of  such  act,  being  identical  in 
"material"  with  well-known  kinds  of 
precious  stones,  although  advanced,  by 
their  manufacture  into  specific  commer- 
cial articles,  beyond  the  condition  of 
stones.  Hahn  v.  U.  S.  (1900)  100  Fed. 
636,  40  C.  O.  A.  622,  reversing  judg- 
ment U.  S.  V.  Hahn  (C.  C.  1899)  91 
Fed.  755. 

Articles,  such  as  paper  cutters,  paper 
weights,  knife  handles,  and  pen  or  pen- 
cil holders  or  handles,  made  wholly  or 
chiefly  of  agate  or  onyx,  held  dutiable 
by  similitude  to  "precious  stones  cut, 
but  not  set,"  under  Act  1890,  §  5  (R. 
S.  §  2499),  laying  on  "every  nonenumer- 
ated  article  which  bears  a  similitude 
•  ♦  ♦  to  any  article  enumerated"  "the 
same  rate  of  duty  which  is  levied  and 
charged  on  the  enumerated  article  which 
it  most  resembles,"  etc.  Hahn  v.  U. 
S.  (C.  C.  1903)  121  Fed.  152. 

Agate  and  tiger-eye  stones,  cut  in 
parts,  and  ground  into  shapes  of  pen- 
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holder  handles  and  other  articles,  and 
known  to  the  trade  by  the  names  of 
"agate  penholder  handles,"  "tiger-eye 
penholder  handles,"  etc.,  held  dutiable 
under  Act  1883  as  nonenumerated  man- 
ufactured articles,  and  not  admissible 
duty  free,  as  "agate  unmanufactured," 
nor  assessable  as  "precious  stones." 
Hahn  v.  Erhardt  (O.  C.  1891)  46  Fed. 
519,  reversed  in  Erhardt  v.  Hahn 
(1893)  55  Fed.  273,  6  C.  C.  A.  99. 

Manufactures  of  marble^— Marble  cut 

into  block  for  convenience  in  transpor- 
tation held  not  dutiable  as  manufactur- 
ed marble.    See  paragraph  97. 

Manufactures  of  onyx.— Merchandise 
invoiced  as  "onyx  columns,  vases,  and 
candelabras,"  and  known  by  dealers  in 
marble  and  similar  material  as  "onyx 
marble"  or  "onyx,"  and  for  which  no 
specific  duty  is  provided,  held  assessa- 
ble as  "manufactures  of  marble"  under 
the  similitude  clause.  Mandel  v.  See- 
berger  (C.  C.  1889)  39  Fed.  760. 

Marble  parts  of  garden  temple^— Mar- 
ble parts  of  a  temple  designed  as  an 


ornament  for  a  yard  or  garden,  which 
are  embellished  or  ornamented  with 
more  or  less  elaborately  cut  or  carved 
representations  of  various  kinds,  there 
being  no  claim  that  they  are  the  pro- 
fessional production  of  a  sculptor,  are 
dutiable,  under  paragraph  98,  Act  1913, 
as  manufactures  of  marble,  and  not  un- 
der paragraph  376  as  works  of  art  or 
sculpture.  U.  S.  v.  Downing  &  Co. 
(1916)  6  Ct  Cust  App.  545. 

Rook  crystals— Rock  crystal  articles 
held  not  dutiable  as  manufactures  of 
rock  crystal.    See  paragraph  357. 

Rock  crystal  is  a  colorless  or  nearly 
colorless  transparent  quartz,  and  quartz 
is  not  a  carbonate  of  calcium  but  a  diox- 
ide of  silicon.  U.  S.  v.  Bausch  &  Lomb 
Optical  Co.  (1914)  6  Ot  Cust.  App.  416. 

Sculptures.— See  notes  under  para- 
graph 376. 

Semiprecious  8tones.P— Small  pieces  of 
Ceylon  sapphire  used  as  bearings  for 
electrical  instruments,  etc.,  held  not 
dutiable  as  semiprecious  stones.  See 
paragraph  81. 


99.  Freestone,  granite,  sandstone,  limestone,  lava  and  all  other 
stone  suitable  for  use  as  monumental  or  building  stone,  except  marble, 
breccia,  and  onyx,  not  specially  provided  for  in  this  section,  hewn, 
dressed,  or  polished,  or  otherwise  manufactured,  25  per  centum  ad 
valorem ;  unmanufactured,  or  not  dressed,  hewn,  or  polished,  3  cents 
per  cubic  foot. 

Notes  of  Decisioiui 


Building  stones.— Hewn  lava  stone  of 
the  importation  employed  in  the  con- 
struction of  chimneys,  being  used  as 
lining  to  carry  the  inner  surface  of 
tlie  chimney  from  the  bottom  to  within 
2  feet  of  the  shaft's  top  held  to  be  a 
building  stone  and  dutiable  as  such  un- 
der Act  1909.  U.  S.  V.  GrasselU  Chem- 
ical Co.  (1913)  3  Ct.  Cust  App.  486. 
See,  also,  Manufacturers'  Paper  Co.  v. 
U.  S.  (1912)  3  Ct  Cust  App.  72. 

Pieces  of  granite,  ornamented  and 
polished  to  size,  scale,  and  design,  and 
ready  after  being  cemented  or  leaded 
together  to  be  set  up,  are  building  or 
monumental  stones  and  were  dutiable 
as  such  under  Act  1897.  Austin  v.  U. 
S.  (1911)  1  Ct  Cust  App.  510.  See, 
also,  Austin,  Baldwin  &  Co.  v.  U.  S. 
(C.  C.  1906)  144  Fed.  702;  Murphy  & 
Co.  v.  U.  S.  (1908)  162  Fed.  871,  89 
C.  C.  A.  561;  Vantine  &  Co.  v.  U.  S. 
(C.  C.  1907)  159  Fed.  289. 

Haufevllle  stone.— Haute  ville  stone 
held  not  limestone.    See  paragraph  97. 

In  Act  1897,  the  term  "marble"  is 
used  according  to  its  more  precise  defi- 
nition as  a  limestone  having  a  granular 
and  crystalline  structure,  rather  than 
in  its  broader  sense  of  being  a  lime- 
stone susceptible  of  a  high  polish. 
Therefore,  'Haute\^ille  stone,  which, 
though  an  ornamental,  polishable  high- 
grade  limestone,  is  not  crystalline,  held 
not  dutiable  under  said  provision,  but 
as  "limestone."  Bockmann  v.  U.  S. 
(1908)   158  Fed.  807,  86  0.  G.  A«  67 
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(reversing  judgment  [C.  C.  1907]  154 
Fed.  1000);  U.  S.  v.  C.  D.  Jackson  & 
Co.  (C.  C.  1909)  175  Fed.  884. 

Istrlan  stone^— Istrian  stone  or  mar- 
ble held  not  dutiable  as  limestone.  See 
paragraph  97. 

\ 

Lava  stone^— Dressed  lava  stone  for 
use  in  wood  pulp  machine  held  not  du- 
tiable as  lava  stone.  See  paragraph 
385. 

Lava  stone  held  not  dutiable  as  mon- 
umental or  building  stone.  See  para- 
graph 81. 

Monuments 'and  monumental  stone.- 

Japanese  granite  lanterns  held  not  du- 
tiable as  monumental  stone.  See  par- 
agraph 385. 

Act  1897,  relating  to  granite,  etc., 
"and  other  building  or  monumental 
stone,"  "hewn,  dressed  or  polished," 
and  "unmanufactured  or  undressed," 
was  intended  to  cover  the  general  sub- 
ject of  building  and  monumental  stone; 
and  granite  monuments  imported  in 
sections  dressed,  ornamented,  and  pol- 
ished abroad  and  ready  to  be  set  up 
and  leaded  or  cemented  together  are 
dutiable  under  said  paragraph  118  as 
"granite  ♦  ♦  •  dressed."  Alexander 
Murphy  &  Co.  v.  U.  S.  (1908)  162  Fed. 
871,  89  C.  C.  A.  561. 

Monuments  in  sections,  consisting  of 
pieces  of  dressed  granite  intended  to  be 
assembled  and  erected  as  monuments 
without  further  manipulation,  held  du- 
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tiable  as  dressed  granite,  under  Act 
1897,  and  not  as  articles  composed  of 
mineral    substances.      Austin    Baldwin 


&  Co.  V.  U.  S.  (1906)  149  Fed.  1022, 
79  C.  C.  A.  531,  affirming  judgment 
(C.  C.  1906)  144  Fed.  702. 


100.  Grindstones,  finished  or  unfinished,  $1.50  per  ton. 

101.  Slates,  slate  chimney  pieces,  mantels,  slabs  for  tables,  roofing 
slates,  and  all  other  manufactures  of  slate,  not  specially  provided  for 
in  this  section  10  per  centum  ad  valorem. 


SCHEDULE  C.-METALS  AND  MANUFACTURES  OF 

102.  Chrome  or  chromium  metal  ferrochrome  or  ferrochromium, 
ferromolybdenum,  ferrophosphorus,  ferrotitanium,  ferrotungsten,  fer- 
rovanadium,  molybdenum,  titanium,  tantalum,  tungsten  or  wol- 
fram metal,  and  ferrosilicon,  and  other  alloys  used  in  the  manufac- 
ture of  steel,  not  specially  provided  for  in  this  section,  IS  per  cen- 
tum ad  valorem. 

Notes  of  Deeision^ 


Alloys     experimentally     wrought.  — 

Proof  that  the  alloys  ferro-chrome,  fer- 
ro- tungsten,'  and  ferro- vanadium  have 
been  experimentally  wrought  held  not 
to  sufficiently  show  them  to  be  capable 
of  being  wrought  to  enable  them  to  be 
classified  as  "unwrought  metals'*  under 
Act  1897,  but  dutiable  by  similitude  as 
ferro-manganese  under  paragraph  122. 
B.  J.  Lavino  &  Co.  v.  U.  S.  (C.  C. 
1909)  171  Fed.  245,  decree  affirmed  U. 
S.  V.  B.  J.  Lavino  &  Co.  (1909)  176 
Fed.  964,  99  C.  C.  A.  637,  writ  of  cer- 
tiorari denied  (1910)  30  Sup.  Ct  573, 
216  U.  S.  618,  54  L.  Ed.  640. 

Alloys  for  hardening  brOnze^-^An  alloy 
for  hardening  bronze  held  dutiable  as 
mineral  substance  in  a  crude  state. 
See  paragraph  154. 

Ferrochrome  and  other  ferroalloys^— 

The  provision  in  Act  1897,  par.  183, 
for  *'unwrought  metals,"  does  not  in- 
clude ferroalloys  which  though  capable 
of  being  wrought  into  different  forms 
and  shapes,  are  not  to  any  extent  shown 
to  be  imported  to  be  themselves 
wrought  into  useful  articles,  but  are 
generally  used  for  imparting  certain 
qualities  to  steel  in  the  process  of  its 
manufacture.  U.  S.  v.  E.  J.  Lavino  & 
Co.  (1909)  175  Fed.  964,  99  0.  C.  A. 
637,  affirming  decree  E.  J.  Lavino  & 
Co.  V.  U.  S.  (C.  C.  1909)  171  Fed. 
245,  and  writ  of  certiorari  denied  (1910) 


30  Sup.  CL  573,  216  U.  S.  618,  64  L. 
Ed.  640. 

Under  Act  1897  ferro-chrome  ferro- 
molybdenum, ferro-tungsten,  and  ferro- 
vanadium  held  not  dutiable  as  metals 
unwrought.  U.  S.  v.  Roesseler  v.  Hass- 
lacher  Chemical  Co.  (1905)  137  Fed. 
770,  70  C.  C.  A.  846. 

Ferrochrome  held  dutiable  under  Act 
1894,  by  reason  of  its  similarity  in  use, 
as  ferromanganese,  and  not  as  a  man- 
ufactured article  not  enumerated  or 
provided  for.  U.  S.  v.  Dana  (1900)  99 
Fed.  433,  39  C.  C.  A.  590. 

Ferrochrome  held  not  dutiable  under 
Act  1897  as  a  metal  "unwrought,"  It 
being  obtained  from  chrome  ore  by  a 
blast  furnace  process,  the  same  as  that 
by  which  pig  iron  is  made  from  iron 
ore.  Dana  v.  V.  S.  (C.  0.  1902)  116 
Fed.  933. 

Tungsten  ore,  or  wolfram  .^Tungsten 

ore,  or  wolfram,  held  dutiable  under 
paragraph  183,  Act  1897,  as  "metallic 
mineral  substances  in  a  crude  state,"  and 
not  exempt  under  Free  List,  par.  614, 
as  "minerals,  crude,  or  not  advanced  in 
value  or  condition  by  refining  or  grind- 
ing, or  by  other  process,  not  specifical- 
ly provided  for,"  nor  dutiable  as  a 
"raw  or  unmanufactured  article  not 
enumerated  or  provided  for."  Hemp- 
stead v.  U.  S.  (C.  C.  1902)  115  Fed. 
256. 


103.  Muck  bars,  bar  iron,  square  itop,  rolled  or  hammered,  round 
iron,  in  coils  or  rods,  bars  or  shapes  of  rolled  or  hammered  iron  not 
specially  provided  for  in  this  section,  S  per  centum  ad  valorem. 


Notes  of  Docisions 


Bar  Iron^—The  words  "bar  iron,"  in 
paragraph  123,  Act  1897,  which  fixes 
the  duty  on  such  iron  of  certain  dimen- 
sions, and  the  words  "iron  bars,"  as 
used  in  the  last  proviso  of  paragraph 
124,  which  fixes  the  duty  at  a  differ- 
ent and  uniform  rate  on  "all  iron  bars 
in  the  manufacture  of  which  charcoal 
is  used  as  fuel,"  must  be  held  to  mean 
the  same  thing,  in  the  absence  of  evi- 
dence showing  that  the  term  "bar  iron" 


had  a  commercial  meaning  at  the  date 
of  the  passage  of  the  act,  and  the  two 
paragraphs  must  be  construed  togeth- 
er. As  so  construed,  bar  iron  in  the 
manufacture  of  which  charcoal  is  used 
as  fuel,  of  whatever  dimensions,  is  du- 
tiable under  the  proviso.  Milne  v.  U. 
S.  (C.  C.  1902)  115  Fed.  410. 

Where  bar  or  bolt  iron  has  been 
changed  by  subsequent  manufacture,  it 
ceases  to  be  subject  to  duty  as  such, 
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although  it  may  not  have  become  a  new      Moorhead  Bro.  &  Co.  v.  U.  S.  (C.  C. 
and  distinct  manufacture,  having  a  new      1904)  127  Fed.  779. 

?2?o^.  SV  J^^?;    \^'7an^7''^^^  ^^'  ^'  «•"•««  an*  hammered  Iren— Swedish 

1832)  I  ed.  Cas.  No.  16,224.  j^on  nail  rods  should  be  classified  as  a 

Muck  barSd— Muck  bars,  produced  by  description    of   "rolled   and   hammered 

converting  pig  iron  into  wrought  iron  in  iron  not  otherwise  provided  for,"  and 

the  puddling  furnace,  and  then  rolling  not  as  "bar  iron,  rolled  or  hammered, 

the    wrought    iron    through    a    set    of  comprising  flats  less  than  three-eighths 

rolls,  from  which  it  comes  in  the  form  of  an  inch   or  more   than  two  inches 

known  as   "muck  bars,"   held  dutiable  thick,  or  less  than  one  inch  or  more 

under  Act  1897  as  "bar  iron,"  and  not  than  six  inches  wide."    Worthington  v. 

as  "steel  in  all  forms  and  shapes  not  Abbott  (1888)  8  Sup.  Ct.  562,  124  U. 

specially  provided  for,"  nor  as  "iron  in  S.  434,  31  L.  Ed,  494,  affirming  judg- 

*     ♦     ♦     forms  less  finished  than  iron  ment    Abbott   v.    Worthington    (C.    C. 

bars  and  more  advanced  than  pig  iron."  1884)  20  Fed.  495. 

104.  Beams,  girders,  joists,  angles,  channels,  car-truck  channels, 
TT,  columns  and  posts  or  parts  or  sections  of  columns  and  posts,  deck 
and  bulb  beams,  sashes,  frames,  and  building  forms,  together  with  all 
other  structural  shapes  of  iron  or  steel,  whether  plain,  punched,  or 
fitted  for  use,  or  whether  assembled  or  manufactured,  10  per  cen- 
tum ad  valorem. 

Notea  of  Deoiaions 

Structural  shapes^— Where  steel  parts  1897  as  "structural  shapes  of  iron  or 
have  been  assembled  and  united  into  steel  ♦  ♦  ♦  fitted  for  use."  Acker- 
complete  window  sashes,  they  have  son  v.  IT.  S.  (C.  O.  1909)  172  Fed.  303, 
been  too  far  advanced  in  manufacture  judgment  affirmed  (1910)  178  Fed. 
to    permit   their   inclusion   within   Act  1003,  101  C.  C.  A.  416. 

105.  Boiler  or  other  plate  iron  or  steel,  and  strips  of  iron  or  steel, 
not  specially  provided  for  in  this  section;  sheets  of  iron  or  steel, 
common  or  black,  of  whatever  dimensions,  whether  plain,  corrugated 
or  crimped,  including  crucible  plate  steel  and  saw  plates,  cut  or  sheared 
to  shape  or  otherwise,  or  unsheared,  and  skelp  iron  or  steel,  whether 
sheared  or  rolled  in  grooves,  or  otherwise,  12  per  centum  ad  va- 
lorem. 

Notea  of  Deoisions 

Plate    steeld^Thin    checkered     steel  eral  quality  of  steel,  though  imported 

plates,  adapted  for  use  in  construction  for  other  uses.    Hermann  Boker  &  Go. 

of  floors  for  boiler  rooms,  held  not  du-  v.  U.  S.  (C.  C.  1909)  168  Fed.  573. 
tiable   as   plate   steel.     See   paragraph  An   article   enumerated  according   to 

110.  its  use  as  "saw  plates"  includes  arti- 

Plate  steei  sheared—Steel  plates  cut  cles  intended  for  other  uses  having  the 

at  a  slight  variation  from  a  right  angle  ^"^H'^«5    and    characteristics    of    the 

held   not   dutiable   as   boiler   or   other  f^r^^^\  desi^ated.     Id.       ^    ,    ^^  ^    ^ 

plate  iron  sheared,  etc.    See  paragraph  ,  ^  ^J^^^P^^^.  fa;fl^-8rade  steel    50  feet 

JjQ  «-      o    «-  i^jjg   ^y   g   inches   wide,   fitted   by   its 

composition  to  be  used  only  for  making 

Saw   plates.^Gold- rolled   untempered  saws,  and  which  is  commercially  known 

steel  strips  held  not  dutiable  as  saw  as  a  "saw  plate,"  held  dutiable  as  such 

plates.     See  paragraph  110.  under   paragraph    122,   Act   1894,    and 

The  provision  in  Act  1897,  par.  141,  not   under    paragraph    116,    as    "band 

for  "steel  circular  saw  plates,"  includes  steel,"    or    under    paragraph    124,    as 

plates  that  resemble  circular  saw  j^lates  "sheet  steel  in  strips."  Belcher  v.  U.  S. 

in  size,  shape,  general  finish,  and  gen-  (C.  C.  1898)  91  Fed.  975. 

106.  Iron  or  steel  anchors  or  parts  thereof;  forgings  of  iron  or 
steel,  or  of  combined  iron  and  steel,  but  not  machined,  tooled,  or 
otherwise  advanced  in  condition  by  any  process  or  operation  subse- 
quent to  the  forging  process,  not  specially  provided  for  in  this  sec- 
tion, 12  per  centum  ad  valorem ;  antifriction  balls,  ball  bearings,  and 
roller  bearings,  of  iron  or  steel  or  other  metal,  finished  or  unfinished, 
and  parts  thereof,  35  per  centum  ad  valorem. 

Notes  of  Deoisioiui 

Anchors.— Construction  of  terms  "an-  thereof.*'  U.  S.  v.  Thirty- One  Boxes 
chor  iron,"  "anchors,"  "straight,  bent,  and  Packages  of  Imported  Articles  (D. 
and   turned  links,"   "cables  and  parts      G.  1833)  Fed.  Cas.  No.  16,465a. 
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Ball  bearlng8d— Act  1897,  par.  135, 
does  not  include  such  distinctively  fin- 
ished articles  as  ball  bearings  in  the 
provision  for  "steel  in  aU  forms  and 
shapes."  Maldonado  &  Co.  v.  U.  S. 
(C.  C.  1909)  172  Fed.  170.  judgment 
affirmed  (1910)  176  Fed.  737,  100  C.  C. 
A.  282. 

These  articles  are  so  far  finished 
when  imported  as  to  indicate  per  se 
their  ultimate  use,  and  their  shape  and 
condition  unfit  them  commercially  for 
any  other  than  this  use.  The  words 
**finished  or  unfinished,  and  parts  there- 
of," paragraph  106,  Act  1913,  apply  to 
finished  or  unfinished  ball  bearings,  and 
also  to  parts  of  finished  or  unfinished 
ball  bearings.  The  importations  were 
properly  assessed  under  that  para- 
graph. Norma  Co.  of  America  v.  U.  S. 
(1915)  6  Ct  Cust.  App.  13. 

Forgings  of  iron  or  steel^^Iron  hooks 
used  in  the  manufacture  of  feeders  for 
wicker  cards  in  a  carding  machine  held 
not  dutiable  as  forgings,  etc.  See  par- 
agraph 167. 

Machined  steel  articles  held  not  duti- 
able as  forgings.    See  paragraph  167. 

Scythes,  grass  hooks,  and  carpenters' 
pincers  held  not  dutiable  as  forgings, 
etc.     See  paragraph  167. 

Drawplates  and  wortles  forged  from 
the  ingot  through  various  stages  and 
reaching  the  final  shape  in  which  they 
were  delivered  to  the  consumer,  the 
adjusting  processes  to  which  they  were 
necessarily  subjected  being* merely  in- 
cidental to  the  common  use  of  draw- 
plates  and  wortles,  held  "forgings  of 
steel,"  under  paragraph  127,  Act  1897, 
and  not  articles  of  steel  wholly  or  part- 
ly manufactured.  Newman  v.  U.  S. 
(1907)  159  Fed.  123,  86  C.  C.  A.  511 
(affirming  judgment  U.  S.  v.  C.  New- 
man Wire  Co.  [C.  C.  1907]  152  Fed. 
488) ;  Newman-Andrew  v.  U.  S.  (1911) 
2  Ct  Cust  App.  4. 

In  Act  1897,  the  words  forgings  of 


whatever  "degree  or  stage  of  manufac- 
ture" relate  only  to  different  stages  of 
the  forging  process,  not  extending  be- 
yond the  completion  of  that  process ;  and 
forms  that,  after  being  subjected  to  the 
final  forging  process,  are  further  ad- 
vanced into  completed  articles  prac- 
tically ready  for  use,  such  as  axles, 
piston  rods,  etc.,  are  removed  from 
said  provision  into  that  for  manufac- 
tured metal  in  paragraph  193.  U.  S.  v. 
Thomas  Prosser  &  Son  (C.  C.  1910) 
177  Fed.  569. 

So-called  macMned  forgings,  being 
such  as  in  addition  to  the  forging  pro- 
cess have  been  subjected  to  a  machining 
process  wholly  or  partly  complete,  held 
not  within  Act  1897,  for  "forgings 
*  ♦  *  of  whatever  degree  or  stage 
of  manufacture."  Thomas  Prosser  & 
Son  V.  U.  S.  (C.  C.  1907)  154  Fed.  721, 
order  reversed  (1907)  158  Fed.  971,  86 
C.  C.  A.  175. 

Comparing  paragraph  127,  Act  1897, 
with  paragraph  123,  Act  1909,  and  espe- 
cially taking  into  view  what  would  ap- 
pear to  be  a  manifest  legislative  inten- 
tion with  respect  to  paragraph  123,  as 
evidenced  by  its  history,  a  forging  is 
advanced  in  condition  when  the  burr  on 
the  edge  of  the  rough-forged  article  is 
removed  by  passing  it  over  a  grindstone, 
and  a  hoe  rough-forged,  but  so  manipu- 
lated, is  dutiable  under  paragraph  123. 
U.  S.  V.  Anderson  &  Co.  (1911)  2 
Ct  Cust  App.  350. 

Steel  piston  rods,  which  have  been 
rough -machined  and  not  further  ad- 
vanced than  close  forged,  remain  forg- 
ings of  steel,  under  paragraph  127,  Act 
1897.  Prosser  &  Son  v.  U.  S.  (1911)  1 
Ct  Cust  App.  550. 

The  phrase  "forgings  of  iron  and 
steel,"  as  used  in  Act  1883,  includes 
forgings  iQgde  of  iron  and  forgings  made 
of  steel,  tftnd  is  not  limited  to  articles 
composed  of  both  iron  and  steel  combin- 
ed in  the  same  forging.  (1888)  19  Op. 
Atty.  Gen.  157. 

107.  Hoop,  band,  or  scroll  iron  or  steel  not  otherwise  provided  for 
in  this  section,  and  barrel  hoops  of  iron  or  steel,  wholly  or  partly 
manufactured,  10  per  centum  ad  valorem. 

Notes  of  Deoisioiu 

Cotton    ties^— Cotton    ties    held    not  Hoop   ironj— Hoop  iron  subjected  to 

dutiable  as  band  hoop  and  scroll  iron.      mechanical  treatment  held  not  dutiable 
See  paragraph  167.  as  hoop  iron.    See  paragraph  167. 

108.  Railway  fishplates  or  splice  bars  made  of  iron  or  steel,  10  per 
centum  ad  valorem. 

Kotos  of  Decisions 

Worn-out  fish  plates.— Worn-out  fish 
plates  held  not  dutiable  as  fish  plates. 
See  paragraph  518. 

109.  All  iron  or  steel  sheets,  plates,  or  strips,  and  all  hoop,  band, 
or  scroll  iron  or  steel,  when  galvanized  or  coated  with  zinc,  spelter,  or 
other  metals,  or  any  alloy  of  those  metals ;  sheets  or  plates  composed 
of  iron,  steel,  copper,  nickel,  or  other  metal  with  layers  of  other  metal 
or  metals  imposed  thereon  by  forging,  hammering,  rolling,  or  welding ; 
sheets  of  iron  or  steel,  polished,  planished,  or  glanced,  by  whatever 
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name  desi^^ated,  including  such  as  have  been  pickled  or  cleaned  by 
acid,  or  by  any  other  material  or  process,  or  which  are  cold  rolled, 
smoothed  only,  not  polished,  and  suqh  as  are  cold  hammered,  blued, 
brightened,  tempered,  or  polished  by  any  process  to  such  perfected 
surface  finish  or  polish  better  than  the  grade  of  cold  rolled,  smoothed 
only;  and  sheets  or  plates  of  iron  or  steel,  or  taggers  iron  or  steel, 
coated  with  tin  or  lead,  or  with  a  mixture  of  which  these  metals,  or 
either  of  them  is  a  component  part,  by  the  dipping  or  any  other 
process,  and  commercially  known  as  tin  plates,  teme  plates,  and  tag- 
gers tin,  and  tin  plates  coated  with  metal,  and  metal  sheets  decorated 
in  colors  or  coated  with  nickel  or  other  metals  by  dipping,  printing, 
stenciling,  or  other  process,  15  per  centum  ad  valorem. 

Hote«  of  Deoisions 

Articles  of  metal  enameled^^Mytho-  are  dutiable  at  45  per  cent  ad  valorem, 

lof^cal   paintings    on   enameled   copper  under  paragraph  215,  as  "manufactures, 

held  not  dutiable  as  articles  of  metal  articles,  or  wares  not  specially  enumer- 

enameled.    See  paragraph  652.  ated,"  "composed  wholly  or  in  part  of 

Corrugated  Iron  sheets  gaivanlzedd—  ^^^^^  steel,"  etc.,  and  the  fact  that  the 

Corrugated  iron  sheets  galvanized  held  finished  gun  barrels  are  imported  sepa- 

not  dutiable  under  the  terms  of  this  rately  by  another  firm,  under  an  ar- 

paragraph.    See  paragraph  167.  rangement  with   the   importer   of   the 

Metal  plates  welded  together^A  thin  stocks  ifnth  intent  that  they  shall  be 
plate  of  iron  or  steel,  common  or  black,  Jj^"?*^*  together  here,  does  not  render 
three-eighths  of  an  inch  thick,  on  which  ^^l  importation  dutiable  at  the  higher 
a  thin  sheet  of  nickel  or  copier  of  the  '^?*%P"f  "^^^  }^;,  paragraph  170  for 
^me  dimensions  has  been  laid  and  then  ?^  double-barreled,  sporting,  breech- 
subjected  to  a  process  of  hot  rolUng  to  loading  shotguns  when  it  does  not  ap- 
weld  tfie  metals  together,  held  not  sheet  P«"  <?^*  ^?  f^f^""  ^^?^  ^^^'^  ^^™?f 
iron  or  steel;  and  since  in  thickness  it  P«^*  «^  r^^r^'^/^Jio.'^S'n^Q  t^' 
exceeds  No.  10  wire  gauge,  it  was  not  »•  I*  ^"^pT^^^L^^^^^  it?  ^in?' :!f ' 
dutiable  under  either  paragraph  126  or  ^J,  ^"P-  ?^J,24,  36  L,  Ed.  893.  affirming 
paragraph  131,  Act  1897,  but  under  par-  4^.  C  1891)  45  Fed  349.  fo^lowmg 
agraph  193  of  that  act  as  "manufactures  S^*^^'*«S1T•  ^^erdan  (Iff «>  132  US 
of  metal.'*  Boker  v.  U.  S.  (O.  C.  1910)  f^:.  ^^  .^J?'  ^^  \l^>  ^^  \'  ^^-  m'qSS^ 
180  Fed.  959;  Boker  v.  U.  S.  (1911  ??^^{\«^T^ool  i ?^ q ""•  ^^^^^ 
2  Ct  Oust.  App.  162.  137U.  S.  225.  llSup.  Ct41,34L..Ed. 

Steel    strips    plated    with    nickels  ^^^  ^.^^  «3beets    •    •    ♦    commer- 

Steel  strips  plated  with  mckel  held  not  ^i^Uy  known  as  tin  plates,"  in  Act  1897, 

dutiable  as  steel  sheets  or  plate  coated,  p^^.  134.  means  rectangular  sheets,  and 

etc.    See  paragraph  167.         w  ^^es  not  include  small  disks.     Shallus 

Terne  tln.-.**Terne  tin"  in  stffps  form-  v.  U.  S.  (1908)  162  Fed.  653.  89  C.  O. 

ed  of  short  plates  locked  together,  and  A.  445,  reversing  decree   (0.  C.  1907) 

coated,  held  dutiable  as  "terne  tin,"  and  155  Fed.  213. 

not  as  articles  or  manufactures  of  tin.  "Tin  plates"  are  not  included  in  R.  S. 

Act  July  14, 1862.    Bruce  v.  Murphy  (0.  {  2503.  under   the   terms   "metals  not 

C.  1872)  Fed.  Cas.  No.  2,047.  herein     otherwise     provided     for,"     or 

Tin  plates.— Under  Act  1800,  "finish-  "manufactures  of  metals."    May  v.  Sim- 

ed  gunstocks  with  locks  and  mountings"  mons  (C.  G.  1880)  4  Fed.  499. 

110.  Steel  bars,  and  tapered  or  beveled  bars ;  mill  shafting;  pressed, 
sheared,  or  stamped  shapes,  not  advanced  in  value  or  condition  by 
any  process  or  operation  subsequent  to  the  process  of  stamping;  ham- 
mer molds  or  swaged  steel;  g^n-barrel  molds  not  in  bars;  all  de- 
scriptions and  shapes  of  dry  sand,  loam,  or  iron  molded  steel  cast- 
ings, sheets,  and  plates ;  all  the  foregoing,  if  made  by  the  Bessemer, 
Siemens-Martin,  open-hearth,  or  similar  processes,  not  containing 
alloys,  such  as  nickel,  cobalt,  vanadium,  chromium,  tungsten  or  wol- 
fram, molybdenum,  titanium,  iridium,  uranium,  tantalum,  boron,  and 
similar  alloys,  8  per  centum  ad  valorem;  steel  ingots,  cogged  ingots, 
blooms  and  slabs,  die  blocks  or  blanks;  billets  and  bars  and  tapered 
or  beveled  bars;  pressed,  sheared,  or  stamped  shapes  not  advanced 
in  value  or  condition  by  any  process  or  operation  subsequent  to  the 
process  of  stamping;  hammer  molds  or  swaged  steel;  gun-barrel 
molds  not  in  bars;  alloys  used  as  substitutes  for  steel  in  the  manu- 
facture of  tools;   all  descriptions  and  shapes  of  dry  sand,  loam,  or 
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iron  molded  castings,  sheets,  and  plates;  rolled  wire  rods  in  coils 
or  bars  not  smaller  than  twenty  one-hundredths  of  one  inch  in  di- 
ameter, and  steel  not  specially  provided  for  in  this  section,  all  the 
foregoing  when  made  by  the  crucible,  electric,  or  cementation  process, 
either  with  or  without  alloys,  and  finished  by  rolling,  hammering,  or 
otherwise,  and  all  steels  by  whatever  process  made,  containing  alloys 
such  as  nickel,  cobalt,  vanadium,  chromium,  tungsten,  wolfram,  molyb- 
denum, titanium,  iridium,  uranium,  tantalum,  boron,  and  similar  alloys, 
15  per  centum  ad  valorem. 

Note*  of  Decisions 


Pressed   or  stamped   shapes.  —  Steel 

shapes  ready  for  conversion  into  pitch- 
ers, knobs,  handles,  spouts,  etc.,  held 
not  dutiable  as  pressed,  sheared,  or 
stamped  shapes.    See  paragraph  167. 

Act  1897,  par.  135,  relating  to  "press- 
ed oc  stamped  shapes,*'  includes  steel 
stampings  which  have  been  pressed  or 
stamped  into  an  openwork  or  raised  pat- 
tern and  are  used  in  manufacturing  or- 
naments, etc.  U.  S.  V.  A.  &  H.  Veith 
(C.  C.  1909)  169  Fed.  665. 

Articles  were  for  use  as  frames  of 
automobiles.  Paragraph  121,  Act  1909, 
enumerates  as  dutiable  thereunder  ar- 
ticles which  have  been  subjected  to  the 
more  common  processes  in  steel  work- 
ing, namely,  hammering,  rolling,  or  cast- 
ing. Paragraph  131  provides  for 
"pressed,  sheared,  or  stamped  shapes.'* 
The  goods  here  are  admittedly  "press- 
ed.** Paragraph  131  applies.  Kuyper  & 
Co.  V.  U.  S.  (1914)  5  Ct.  Oust  App.  175. 

RolilnOy  hammering,  etc^^Pile  protec- 
tors held  advanced  in  condition  beyond 
hammering,  rolling,  etc.  See  paragraph 
167. 

Sheared  shapes  of  steel^^As  in  steel 
plates  changed  from  the  usual  form  by 
being  cut  at  a  slight  variation  from  a 
right  angle,  for  a  special  purpose  and 
not  for  evasion,  held  that  they  are  pro- 
vided for  in  Act  1897,  par.  135,  enu-' 
merating  "sheared  *  ♦  •  shapes**  of 
steel  and  "plates  and  steel  in  all  forms 
and  shapes  not  specially  provided  for*' 
rather  than  in  paragraph  126,  enumerat- 
ing "boiler,  or  other  plate  iron  or  steel 
♦  •  ♦  sheared  or  unsheared."  U.  S. 
V.  Vandegrift  (1905)  142  Fed.  448,  73 
C.  C.  A.  564,  affirming  decree  In  re  F. 
B.  Vandegrift  &  Co.  (C.  O.  1905)  139 
Fed.  790. 

Sheets  and  plates  of  steel  In  general. 
^Ball  bearings  held  not  dutiable  as 
steel  in  all  forms  and  shapes.  See 
paragraph  106. 

Cast  steel,  machined,  worked,  and 
forming  a  combination  of  parts  ready 
for  use  in  a  cement  mill,  held  not  duti- 
able as  sheets.    See  paragraph  167. 

Drawplates  and  wortles  held  not  du- 
tiable as  plates.    See  paragraph  106. 

Drill  rods  held  not  dutiable  as  steel 
in  all  forms  and  shapes.  See  para- 
graph 113. 

Horseshoe  calks  held  not  dutiable  as 
steel  in  all  forms  and  shapes.  See 
paragraph  167. 

Muck  bars  held  not  dutiable  as  steel 


in  all  forms  and  shapes  not  specially 
provided  for.     See  paragraph  103. 

The  provision  in  Act  1897,  par.  135, 
for  "plates  and  steel  in  all  forms  and 
shapes,"  does  not  include  plates  that 
have  been  manufactured  into  some 
other  completed  commercial  article, 
such  as  a  so-called  engraved  steel  ta- 
ble, consisting  of  a  rectangular  slab  in- 
cised with  a  pattern  to  be  impressed 
upon  plate  glass.  Theodore  W.  Morris 
&  Co.  V.  U.  S.  (1909)  174  Fed.  656,  98 
C.  C.  A.  410  (affirming  judgment  [C. 
C.  1909]  169  Fed.  666) ;  Morris  v.  U. 
S.  (C.  C.  1903)  140  Fed.  774. 

Crop  ends  of  Bessemer  steel  rails 
are  taxable  at  45  per  cent,  ad  valorem, 
under  R.  S.  §  2502,  Schedule  C,  as 
"steel  not  specially  enumerated  or  pro- 
vided for,**  and  not  under  the  amend- 
ment (Act  March  3,  1883,  c.  121,  §  6) 
imposing  a  duty  of  20  per  cent,  ad  va« 
lorem  on  "mineral  substances  in  a 
crude  state,  and  metals  unwrought,  not 
specially  enumerated  or  provided  for.** 
Robertson  v.  Perkins  (1889)  129  U.  S. 
233,  9  Sup.  Ct.  279,  32  L.  Ed.  686,  re- 
versing (C.  C.  1887)  29  Fed.  842. 

Thin,  checkered,  steel  plates  about 
12  by  5  feet,  specially  adapted  for  use 
in  the  construction  of  floors  for  boiler 
rooms,  held  dutiable  as  steel  "plates,** 
under  Act  1897,  par.  135,  rather  than 
as  "plate  ♦  ♦  ♦  steel,**  under  para- 
graph 126.  Hill  V.  R.  D.  Wood  &  Co. 
(1908)  163  Fed.  51,  89  C.  C.  A.  635. 

Misnomer  alone  cannot  make  a  tariff 
provision  applicable;  and  the  appella- 
tion of  "drawplates**  cannot  bring  ar- 
ticles within  the  enumeration  of 
"plates,**  which  are  not  plates  in  form, 
nor  commercially  known  as  plates,  and 
to  which  such  name  has  clung  inappro- 
priately because  plates  were  formerly 
used  for  the  same  purpose.  Newman 
V.  U.  S.  (1907)  159  Fed.  123,  86  C.  C. 
A.  511. 

Steel  in  strips,  varying  from  ^  inch 
to  6  inches  in  width,  and  from  No.  10 
wire  gauge  to  No.  36  in  thickness,  most- 
ly in  coils  exceeding  100  feet  in  length, 
produced  by  rolling  a  billet  or  bar  cold, 
and  not  by  shearing  from  commercial 
sheet  steel  of  greater  width,  and  known 
commercially  as  "steel  strips,**  or 
"cold-rolled  steel,"  held  dutiable  under 
Act  1894,  par.  122  which  provides  for 
"steel  in  all  forms  and  shapes,**  and  not 
under  paragraph  124,  as  "sheet  steel 
in  strips,**  regardless  of  its  value.  Bo- 
ker  y.  U.  S.  (1903)  124  Fed.  59,  59  O. 
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O.  A.  425,  reversing  judgment  (O.  0. 
1902)  116  Fed,  1015. 

"Diamond  ateel,"  which  is  made  by 
crushing  small  steel  ingots,  after  they 
have  been  submitted  to  a  special  treat- 
ment, to  various  degrees  of  fineness, 
from  the  size  of  a  buckwheat  kernel  to 
an  impalpable  grain,  and  which  is  used 
in  sawing  stone  and  for  Uke  purposes, 
was  dutiable  under  the  •provision  for 
"steel  in  all  forms  and  shapes,"  in  par- 
agraph 122,  Act  1894,  and  not  as  a 
manufactured  article  not  specially  pro- 
vided for,  under  paragraph  177.  U.  S. 
v.  Binney  (1896)  82  Fed.  992,  27  C.  C. 
A.  347. 

Act  1897,  pars.  135,  208,  relating  to 
steel  shapes,  do  not  include  in  that 
provision  articles  so  far  completed  as 
to  be  practically  ready  for  use.  U.  S. 
V.  Thomas  Prosser  &  Son  (C.  C.  1910) 
177  Fed.  569. 

The  provision  for  steel  plates  in  Act 
1897,  par.  135,  while  not  covering  all 
steel  articles  that  are  known  as  plates, 
includes  so-called  monogram  dies  and 
plates  used  in  engraving,  which,  be- 
sides being  called  plates,  are  within  the 
dictionary  definitions  of  "plates."  U. 
S.  V.  Sellers  (C.  C.  1908)  160  Fed. 
518,  judgment  afiirmed  (1909)  166 
Fed!  1022,  91  C.  C.  A.  334. 

Sheets  of  iron  or  steel  valued  at 
more  than  3  cents  per  pound  held  not 
covered  by  paragraph  142, .  Act  1890, 
but  dutiable,  according  to  value,  under 
paragraph    215,    as    manufactures    of 


metal  not  specially  provided  for,  and 
not  subject  to  the  additional  rate  im- 
posed by  paragraph  144  when  pickled 
or  cleaned;  such  paragraph  being  ap- 
plicable only  to  sheets  dutiable  by 
gauge  under  paragraph  142.  Hampton 
V.  U.  S.  (C.  C.  1902)  116  Fed.  109. 

Steel  strips  fiattened  from  round 
steel  wire,  not  smaller  than  13  wire 
gauge,  and  cut  into  lengths,  not  valued 
at  above  three  cents  per  pound,  held 
dutiable  under  paragraph  122,  Act 
1894,  covering  "steel  in  all  forms  and 
shapes  valued  above  two  and  two- 
tenths  cents  and  not  above  three  cents 
per  pound,"  and  not  under  paragraph 
124,  as  articles  manufactured  from 
round  steel  wire.  U.  S.  v.  H.  Boker  & 
Co.  (C.  C.  1898)  90  Fed.  804. 

"Plate"  both  in  common  parlance  and 
in  commerce  is  used  to  designate  an 
article  distinct  from  "drawplate,"  being 
in  fact  the  thing  out  of  which  "draw- 
plates"  are  made.  The  term  "plate" 
is  not  generic,  including  "drawplate" 
as  a  species.  Newman-Andrew  v.  U. 
S.  (1911)  2  Ct.  Cust.  App.  4. 

Flat  pieces  of  steel,  3  inches  by  one- 
eighth  of  an  inch  in  thickness,  and  30 
or  more  feet  in  length,  and  known 
commercially  as  "flat  rods,"  held  not 
flat  wire  rods  and  were  dutiable  not  as 
flat  wire  rods,  but  under  the  clause 
"steel  in  all  forms  and  shapes  not  spe- 
cially provided  for,"  paragraph  135, 
Act  1897.  Athenia  Steel  &  Wire  Co. 
V.  U.  S.  (1911)  1  Ct.  Cust.  App.  494. 


111.  Steel  wool  or  steel  shavings,  20  per  centum  ad  valorem. 


Notes  of  Deoisions 


Steel  wool.— In  Act  1897,  par.  137, 
the  provision  for  "articles  manufactur- 
ed from  *  *  *  wire,"  cannot  be  re- 
stricted to  manufactured  articles  which 
contain  the  round  wire  in  its  integrity; 
and  "steel  wool,"  consisting  of  fila- 
ments shaved  from  steel  wire,  and  con- 
stituting a  finished  commercial  article, 
is  embraced  in  said  provision.  Buehne 
Steel  Wool  Co.  v.  U.  S.  (1907)  159 
Fed.  107,  86  C.  C.  A.  297,  reversing 
decree  XL  S.  v.  Buehne  Steel  Wool  Co. 
(C.  C.  1907)  154  Fed.  93,  and  writ  of 
certiorari  denied  U.  S.  v.  Buehne  Steel 


Wool  Co.    (1908)   28  S.  Ct.  763,  210 
U.  S.  435,  52  L.  Ed.  1137. 

Steel  wool,  consisting  of  the  filaments 
or  shavings  produced  by  passing  tooth- 
ed knives  over  steel  wire,  held  dutiable 
'under  paragraph  135,  Act  1897,  as 
"steel  in  all  forms  and  shapes,"  rather 
than  under  paragraph  193,  as  articles 
composed  of  steel  "not  specially  pro- 
vided for."  Buehne  v.  U.  S.  (C.  C. 
1905)  140  Fed.  772,  judgment  affirmed 
Buehne  Steel  Wool  Co.  v.  U.  S.  (1906) 
145  Fed.  1021.  74  C.  C.  A.  680. 


112.  Grit,  shot,  and  sand  made  of  iron  or  steel,  that  can  be  used  as 
abrasives,  30  per  centum  ad  valorem. 


Notes  of  Deeisioiu 


Iron  sandw — ^Iron  sand  held  dutiable 
as  manufacture  of  metal.  See  para- 
graph 167. 

Iron  sand,  a  completed  article  manu- 
factured   from    cast    iron    and    steel 


scrap,  held  not  dutiable  as  "unwrought 
metals,"  under  Act  1897.  Harrison 
Supply  Co.  V.  U.  S.  (C.  C.  1908)  164 
Fed.  155. 


113.  Rivet,  screw,  fence,  nail,  and  other  iron  or  steel  wire  rods, 
whether  round,  oval,  or  square,  or  in  any  other  shape,  and  flat  rods 
up  to  six  inches  in  width  ready  to  be  drawn  or  rolled  into  wire  or 
strips,  all  the  foregoing  in  coils  or  otherwise,  including  wire  rods  and 
iron  or  steel  bars,  cold  rolled,  cold  drawn,  cold  hammered,  or  polished 
in  any  way  in  addition  to  the  ordinary  process  of  hot  rolling  or  ham- 
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mering,  not  specially  provided  for  in  this  section,  10  per  centum  ad 
valorem:  Provided,  That  all  round  iron  or  steel  rods  smaller  than 
twenty  one-hundredths  of  one  inch  in  diameter  shall  be  classed  and 
dutiable  as  wire. 

Notei  of  Deeisiona 


Drill  rod8^— Polished  steel  rods  made 
by  Stubbs,  in  England,-  commonly  and 
commercially  known  as  "drill  rods,"  or 
"Stubbs  steel,"  which  are  in  fact  used 
for  making  drill  rods,  being  the  stand- 
ard for  making  the  best  drills,  held  du- 
tiable under  paragraph  124,  Act  1894, 
as  drill  rods,  and  not  under  paragraph 
122,  covering  steel  in  all  forms  and 
shapes  not  specially  provided  for.  U. 
S.  V.  Prasse  (C.  C.  1899)  94  Fed.  483. 

Steel   bars  or   rods  cold   rolled.— In 

paragraph  141,  Act  1897,  relating  to 
steel  strips  "cold  rolled,  ♦  ♦  ♦  bright- 
ened, •  ♦  *  or  polished  by  any  pro- 
cess to  such  perfected  surface  finish, 
or  polish  better  than  the  grade  of  cold- 
rolled,  smoothed  only,"  these  words 
were  employed  by  Congress  with  the 
meaning  theretofore  given  them  by  cus- 
toms authorities  under  earlier  acts, 
and  they,  therefore,  do  not  include 
strips  whose  only  polish  or  brightening 
is  incidentally  acquired  during  the  cold- 
rolling,  and  which  were  not  included  in 
similar  former  provisions.  U.  S.  v. 
Crucible  Steel  Co.  (1907)  154  Fed. 
1005,  83  C.  C.  A.  679  (affirming  decree 
fC.  C.  19061  147  Fed.  537) ;  Id.  (1905) 
137  Fed.  384,  69  C.  C.  A.  576  (affirm- 
ing judgment  Crucible  Steel  Co.  v.  U. 
S.  [C.  C.  1904]  132  Fed.  269). 

Act  1897,  par.  141,  provides,  for 
"iron  *  ♦  *  rods  *  ♦  ♦  cold 
drawn  ♦  ♦  •  in  addition  to  the  ordi- 
nary process  of  hot  rolling,"  a  duty 
'in  addition  to  the  rates  *  •  *  on 
♦  ♦  ♦  rods  •  •  *  which  are  hot 
rolled."  Held,  as  to  wire  screw  rods 
which  have  been  cold  drawn  after  being 
hot  rolled,  that  they  are  subject  to 
this  additional  duty,  regardless  of  the 
fact  that  such  articles  are  specially 
enumerated   in   another   paragraph    as 


"wire  screw  rods,"  and  that  cold  draw- 
ing is  a  necessary  part  of  the  process 
of  making  such  rods.  U.  S.  v.  George 
Nash  &  Co.  (1907)  158  Fed.  401,  85 
C.  C.  A.  511,  reversing  judgment 
George  Nash  &  Co.  v.  U.  S.  (C.  C. 
1907)  152  Fed.  573. 

Steel  in  the  form  of  strips,  8  to 
3^  inches  wide,  less  than  25-1000  of 
an  inch  thick,  and  more  than  100  feet 
long,  which  were  cold  rolled  to  a  sur- 
face finish,  held  not  subject  to  the  ad- 
ditional duty  imposed  on  "steel  bars  or 
rods,  of  whatever  shape  or  section, 
which  are  cold  rolled,"  by  Act  1890. 
In  re  Wetherell  (C.  C.  1894)  60  Fed. 
267,  judgment  reversed  (1894)  65  Fed. 
987,  13  C.  C.  A.  264. 

Swedish  Iron  nail  rods^— Swedish  iron 
nail  rods  should  be  classified  as  a  de- 
scription of  "rolled  and  hammered  iron 
not  otherwise  provided  for,"  and  not 
as  "bar  iron,  rolled  or  hammered, 
comprising  flats  less  than  three-eighths 
of  an  inch  or  more  than  two  inches 
thick,  or  less  than  one  inch  or  more 
than  six  inches  wide.  Worthington  v. 
Abbott  (1888)  124  U.  S.  434,  8  Sup. 
Ct.  562,  31  L.  Ed.  494,  affirming  (C. 
C.  1884)  20  Fed.  495. 

The  language  of  paragraph  113,  Act 
1913,  is  comprehensive,  including,  as  it 
does,  "rivet,  screw,  fence,  nail,  and 
other  iron  or  steel  wire  rods,"  The 
testimony  shows  the  goods  were  sold 
as  iron  wire  rods  and  are  used  in  this 
country  as  such.  The  record  sustains 
the  conclusion  of  the  board  that  the 
merchandise  was  iron  wire  rods  and 
dutiable  under  paragraph  113.  Swed- 
ish Iron  &  Steel  Corporation  v.  U.  S. 
(1915)  6  Ct  Cust.  App.  225.  See, 
also,  Athenia  Steel  &  Wire  Co.  v.  U. 
S.  (1911)  i  Ct  Cust.  App.  494. 


114.  Round  iron  or  steel  wire;  wire  composed  of  iron,  steel,  or 
other  metal,  except  gold  or  silver,  covered  with  cotton,  silk,  or  other 
material;  corset  clasps,  corset  steels,  dress  steels,  and  all  flat  wires 
and  steel  in  strips  not  thicker  than  number  fifteen  wire  gauge  and 
not  exceeding  five  inches  in  width,  whether  in  long  or  short  lengths, 
in  coils  or  otherwise,  and  whether  rolled  or  drawn  through  dies  or 
rolls,  or  otherwise  produced;  telegraph,  telephone,  and  other  wires 
and  cables  composed  of  metal  and  rubber,  or  of  metal,  rubber,  and 
other  materials;  iron  and  steel  wire  coated  by  dipping,  galvanizing, 
or  similar  process  with  zinc,  tin,  or  other  metal;  all  other  wire  not 
specially  provided  for  in  this  section  and  articles  manufactured  wholly 
or  in  chief  value  of  any  wire  or  wires  provided  for  in  this  section ;  all 
the  foregoing  15  per  centum  ad  valorem;  wire  heddles  and  healds,  25 
per  centum  ad  valorem;   wire  rope,  30  per  centum  ad  valorem. 


Notes  of  Deoisions 


1. 

Articles  made  from  coated  wire. 

4.    Coiled  wire  articles. 

2. 

Cables. 

5.    Covered  wire. 

t. 

Coated  wire. 

6.   Flat  steel  wire. 
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7.  staples. 

8.  Steel  strips. 

9.  Steel  wool. 

10.  Wire  made  of  nickel  alloy. 

1.  Articles  made  from  coated  wire.— 
Act  1897,  par.  137,  imposes  a  duty  on 
steel  wife  smaller  than  No.  16  wire 
gauge  of  2  cents  per  pound,  with  an 
additional  duty  of  1^  cents  per  pound 
on  articles  manufactured  from  such 
wire,  "and  on  iron  or  steel  wire  coated 
with  zinc,  tin,  or  any  other  metal  two- 
tenths  of  1  cent  per  pound  in  addition 
to  the  duty  imposed  on  the  wire'  from 
which  it  is  made."  In  1900  the  Treas- 
ury Department  ruled  that  articles  man- 
ufactured from  steel  wire  coated  were 
subject  to  all  three  of  such  duties,  but 
shortly  thereafter,  and  in  the  same  year, 
formally  reversed  such  ruling,  and  has 
since  uniformly  ruled  that  the  addition- 
al duty  of  two-tenths  of  1  cent  was  not 
to  be  imposed  on  articles  manufactured 
from  coated  steel  wire.  Held,  that  in 
view  of  the  uncertainty  of  the  language 
of  the  statute  such  uniform  ruling  by 
the  executive  department,  continued  for 
five  years,  would  be  treated  as  a  prac- 
tical construction  of  the  act,  and  would 
not  be  reversed  by  the  courts.  Burditt 
&  Williams  Co.  v.  U.  S.  (1907)  153  Fed. 
67,  82  C.  C.  A.  201,  reversing  judg- 
ment (C.  C.  1906)  147  Fed.  892. 

2.  Cables^-A  cable  used  for  making 
connections  with  a  telephone  switch 
board,  consisting  of  64  wires  bound  to- 
gether, which,  both  individually  and  in 
the  group,  are  covered  with  various 
materials  for  insulating  and  water- 
proofing purposes,  held  an  "article," 
within  the  meaning  of  the  second  provi- 
so in  paragraph  137,  Act  1897,  relat- 
ing to  "articles  manufactured  from 
•  ♦  ♦  copper  wire,"  and  not  dutiable 
under  the  provision  in  the  same  para- 
graph for  "wire  not  specially  provided 
for,  •  •  ♦  whether  uncovered  or 
covered,"  nor  under  paragraph  193  of 
said  act,  as  a  manufacture  of  metal  not 
specially  provided  for.  Salt  v.  U.  S. 
(1904)  134  Fed.  1021,  68  C.  C.  A.  442, 
affirming  judgment  (C.  C.  1903)  127 
Fed.  890. 

Telegraph  cable,  composed  of  iron 
wire  and  gutta  percha,  held  dutiable  as 
a  manufacture  not  otherwise  provided 
for,  of  which  iron  is  the  component  ma- 
terial of  chief  value.  Act  1861,  §  22. 
U.  S.  V.  United  States  Tel.  Co.  (D.  C. 
1868)   Fed.  Cas.  No.  16,603. 

3.  Coated  wire.— The  provision  for 
"coated  wire"  in  Act  1897,  held  not 
limited  to  a  process  of  covering  by  gal- 
vanizing, dipping,  or  other  similar  meth- 
od; and  wire,  made  by  inserting  an  iron 
wire  in  a  hollow  tube  of  nickel  and  then 
drawing  the  whole  wire  down  until  the 
nickel  covering  becomes  welded  to  and 
a  part  of  the  iron  core,  held  "coated," 
within  the  meaning  of  the  law.  Her- 
mann Boker  &  Co.  v.  U.  S.  (C.  C. 
1909)  168  Fed.  464,  judgment  affirmed 
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U.  S.  V.  Herman  Boker  &  Co.   (1910) 
176  Fed.  730,  100  O.  C.  A.  276. 

4.  Coiied  wire  artidead— The  coiling 
process  to  which  this  wire  has  been  sub- 
jected has  given  the  wire  a  new  char- 
acter, name,  and  use.  It  is  not  accord- 
ing to  the  accepted  definition  of  "wire," 
"a  slender  rod,  strand,  or  thread  of 
ductile  metal,"  but  is  essentially  differ- 
ent from  this.  It  has  a  use  as  a  spring, 
resulting  from  the  changed  form  into 
which  the  original  wire  has  been  per- 
manently converted.  It  was  dutiable  as 
an  article  manufactured  of  wire.  Boye 
Needle  Co.  v.  U.  S.  (1913)  6  Ot.  Cust. 
App.  43. 

5.  Covered  wire.— Silk-covered  collar 
supporters  held  not  dutiable  as  covered 
wire.     See  paragraph  318. 

6.  Fiat  steei  wire.— Strips  of  steel,  8 
inches  wide,  from  100  to  250  feet  long, 
and  less  than  ^b/iooo  of  an  inch  in 
thickness,  which  have  been  shaped  by 
passing  through  cold  rolls,  held  dutiable 
as  "flat  steel  wire,  or  sheet  steel  in 
strips,"  under  paragraph  148,  Act  1890. 
U.  S.  V.  Wetherell  (1894)  65  Fed.  987, 
13  C.  C.  A.  264,  reversing  judgment 
In  re  WethereU  (C.  C.  1894)  60  Fed. 
267. 

Merchandise  commercially  known  as 
"ribbon  wire,"  held  not  brought  within 
the  terms  "round  iron  or  steel  vdre," 
as  used  in  paragraph  135,  Act  1909. 
Steinhardt  &  Bro.  v.  U.  S.  (1913)  4 
Ct.  Cust  App.  420. 

7.  Stapie8d— Wire  in  U-forms  of  heavy 
wire,  used  in  the  manufacture  of  auto- 
mobile tires  were  not  imported  nor 
are  they  designed  for  use  as  staples, 
that  is,  as  fasteners.  They  have  been 
advanced  beyond  the  condition  of  a  sta- 
ple proper  and  should  not  be  classified 
as  such.  U.  S.  V.  Goodrich  Co.  (1915) 
6  Ct.  Cust.  App.  200. 

8.  Steel  etripsw— Steel  strips  flatten- 
ed from  round  steel  wire  held  not  du- 
tiable as  articles  manufactured  from 
round  steel  wire.     See  paragraph  110. 

The  provision  in  Act  1897,  par.  137, 
for  "sheet  steel  in  strips,"  does  not  in- 
clude long,  narrow,  thin,  cold-rolled 
steel  strips,  because  they  are  not  sheet 
steel,  nor  stripped  from  sheet  steel,  nor 
commercially  known  as  sheet  steel  in 
strips.  U.  S.  V.  Hermann  Boker  &  Co. 
(1907)  158  Fed.  396,  86  C.  C.  A.  32, 
affirming  judgment  Hermann  Boker  & 
Co.  V.  U.  S.  (C.  C.  1907)  154  Fed.  174. 

Strips  of  «teel,  from  6  to  12  millime- 
ters wide,  12/100  to  20/1  <,^,  of  a.  milli- 
meter long,  cold  rolled,  tempered,  pol- 
ished, with  edges  slightly  rounded, 
which  are  used  for  the  manufacture  of 
steel  tape  measures,  held  dutiable  un- 
der paragraph  177,  Act  1883,  as  steel 
strips,  and  not  as  "flat  steel.  No.  39," 
at  45  per  cent,  ad  valorem,  under  para- 
graph 183.  Magone  v.  Vom  Cleff  (1895) 
70  Fed.  980,  17  C.  0.  A.  549,  affirming 
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jndgmrfnt  Vom  Cleff  ▼.  Magone  (G.  0.  Steel  in  the  form  of  strips  8  to  3^ 

18d3)  57  Fed.  198.  inches   wide,  less  than  25-1000  of  an 

Strips  of  steel  from  1  to  6  inches  u^ch  thick,  and  more  than  100  feet  long, 
wide,  in  coils  of  100  feet  or  more  in  which  were  cold  rolled  to  a  surface  fin- 
length,  varying  in  thickness  from  No.  ish,  and  not  cut  from  wider  pieces,  held 
10  wire  gauge  to  No.  36,  and  shaped  not  **sheet  steel  in  strips,"  within  Act 
by  passing  through  cold  rolls,  held,  1890,  par.  148,  for  "sheet  steel,"  as 
when  of  sufficient  value,  dutiable  under  commercially  understood,  is  always  hot 
Tariff  Act  1894,  par.  124,  providing  for  rolled.  In  re  Wetherell  (C.  0. 1894)  60 
sheet  steel  in  strips  valued  above  4  Fed.  267,  judgment  reversed  (1894)  65 
cents  per  pound;  otherwise,  under  par-  Fed.  987,  13"  C.  0.  A.  264. 
agraph  122,  providing  for  steel  in  aU  Paragraph  135,  Act  1909,  held  to  ex- 
forms  and  shapes  not  otherwise  pro-  hibit  certain  well-defined  changes  from 
vided  for.  Boker  v.  XT.  S.  (O.  G.  1902)  previous  enactments  that  dealt  with 
116  Fed.  1016,  judgment  reversed  the  same  subject-matter  and  was  not  to 
(1903)  124  Fed.  59,  59  G.  C,  A.  426.  be  construed  according  to  the  practice 

Gold- rolled,    un tempered   steel,   from  of  the  customs  or  the  decisions  of  law 

1%  to  4%  inches  wide,  and  from  500  controlling  the  first  enactment.    Strouse, 

to  1,500  feet  long,  which  is  largely  used  Adler  &  Go.  v.  U.  S.  (1912)  3  Gt.  Gust, 

for  making  band  saws,  but  not  shown  App.  184. 

to  be  unfitted  in  its  composition   for  g,  gteel  wool.-^teel  wool  held  dutia- 

other  uses,  held  dutiable  under  para-  |,ie  ^s  articles  made  from  wire.     See 

graph  124,  Act  1894,  as  "sheet  steel  m  paragraph  111. 
strips,"  and  not  under  paragraph  116, 

as  "band  steel  not  otherwise  provided  10.  Wire  made  of  nickel  ailoy^Wire 

for,"  or  under  paragraph  122,  as  "saw  made  of  nickel  alloy  held  dutiable  as  a 

plates."    Belcher  v.  U.  S.  (G.  G.  1898)  manufactured  article  not  specially  pro- 

91  Fed.  975.  vided  for.     See  paragraph  167. 

lis.  No  article  not  specially  provided  for  in  this  section,  which  is 
wholly  or  partly  manufactured  from  tin  plate,  teme  plate,  or  the  sheet, 
plate,  hoop,  band,  or  scroll  iron  or  steel  herein  provided  for,  or  of 
which  such  tin  plate,  terne  plate,  sheet,  plate,  hoop,  band,  or  scroll 
iron  or  steel  shall  be  the  material  of  chief  value,  shall  pay  a  lower 
rate  of  duty  than  that  imposed  on  the  tin  plate,  terne  plate,  or  sheet, 
plate,  hoop,  band,  or  scroll  iron  or  steel  from  which  it  is  made,  or  of 
which  it  shall  be  the  component  thereof  of  chief  value. 

Notes  of  Deoisions 

Disks.— Small  disks   produced  in  the  plates,"  and  "tagger's  tin,"  held  to  be 

manufacture  of  tin  held  not  dutiable  as  dutiable  only  at  90  per  cent,  of  the  rate 

articles  wholly  or  partiy  manufactured  of  15  per  cent,  ad  valorem.    Arthur  v. 

from  tin.    See  paragraph  167.  Dodge  (1879)  101  U.  S.  34,  26  L.  Ed. 

Tagger's  tin.— Under  R.  S.  §{  2503,  948,  affirming  (0.  0.  1876)  Fed.  Cas. 

2504,  certain  articles  imported  in  1874,  No.  3,960. 
and  known  as  "tin  in  plates,"   "teme 

116.  No  allowance  or  reduction  of  duties  for  partial  loss  or  damage 
in  consequence  of  rust  or  of  discoloration  shall  be  made  upon  any 
description  of  iron  or  steel,  or  upon  any  article  wholly  or  partly  manu- 
factured of  iron  or  steel,  or  upon  any  manufacture  of  iron  or  steel. 

117.  All  metal  produced  from  iron  or  its  ores,  which  is  cast  and 
malleable,  of  whatever  description  or  form,  without  regard  to  the  per- 
centage of  carbon  contained  therein,  whether  produced  by  cementa- 
tion, or  converted,  cast,  or  made  from  iron  or  its  ores,  by  the  crucible, 
Bessemer,  Clapp-GrifBth,  pneumatic,  Thomas-Gilchrist,  basic,  Siemens- 
Martin,  or  open-hearth  process,  or  by  the  equivalent  of  either,  or  by 
a  combination  of  two  or  more  of  the  processes,  or  their  equivalents, 
or  by  any  fusion  or  other  process  which  produces  from  iron  or  its 

•  ores  a  metal  either  granular  or  fibrous  in  structure,  which  is  cast  and 
malleable,  excepting  what  is  known  as  malleable-iron  castings,  shall  be 
classed  and  denominated  as  steel. 

Notes  of  Deoisions 

Malleable^— The  term  "malleable,"  as  to  laminated  form  by  beating."  Farris 
applied  to  steel  dutiable  under  the  tarifE  y.  Magone  (G.  G.  1891)  46  Fed.  845. 
laws,  means  "capable  of  being  drawn  Steel.— Billets  of  metal  produced  from 
oat  and  extended  by  beating;  capable  iron  or  its  ores,  containing  20  per  cent 
of  eztensiou  by  hammering;    reducible      of  carbon  and  smaller  percentages  of 
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silicon,    manganese,    phosphorus,    and  cast,    held    within    the    definition    of 

sulphur,  which  is  granular  in  structure,  "steel,"  in  Act  1890,  par.  150.     Gary 

malleable,  and  which,  at  any  stage  of  y.  Gockley   (1895)  66  Fed.  497,  13  G. 

t^e    process    of   production,   has    been  G.  A.  17. 

1 18.  Anvils  of  iron  or  steel,  or  of  iron  and  steel  combined,  by  what- 
ever process  made,  or  in  whatever  stage  of  manufacture,  15  per 
centum  ad  valorem. 

1 19.  Automobiles,  valued  at  $2,000  or  more,  and  automobile  bodies, 
45  per  centum  ad  valorem;  automobiles  valued  at  less  than  $2,000, 
30  per  centum  ad  valorem ;  automobile  chassis,  and  finished  parts  of 
automobiles,  not  including  tires,  30  per  centum  ad  valorem. 

Notes  of  Deoisioiu 

Automobiles.— When  an  automobile  is  ufactures  wholly  or  in  part  of  metal," 

imported  without  tires,  tires  contained  though  other  tires  may  be  substituted 

in  the  same  crate  as  the  car  are  not  for  those  imported  with  the  car.    U.  S. 

dutiable    separately;     but    the    whole  ▼.  Auto  Import  Go.    (1909)   168  Fed. 

is  dutiable  as  an   entirety,  under   the  242,  93  G.  G.  A.  456. 
provision  in  Act  1897  relating  to  **man- 

120.  Bicycles,  motor  cycles,  and  finished  parts  thereof,  not  including 
tires,  25  per  centum  ad  valorem. 

121.  Axles,  or  parts  thereof,  axle  bars,  axle  blanks,  or  forgings  for 
axles,  whether  of  iron  or  steel,  without  reference  to  the  stage  or  state 
of  manufacture,  not  otherwise  provided  for  in  this  section,  10  per 
centum  ad  valorem :  Provided,  That,  when  iron  or  steel  axles  are 
imported  fitted  in  wheels,  or  parts  of  wheels,  of  iron  or  steel,  they 
shall  be  dutiable  at  the  same  rate  as  the  wheels  in  which  they  are 
fitted. 

Notes  of  Deoisioiu 

Axles.— The  commercial  character  ot  merce    and   the   business   of   trade   as 

importations  does  not  depend  upon  the  axles,  by  those  engaged  in  such  trade, 

mere  fact  that  they  were  or  were  not  at  the  time  of  the  passage  of  the  law. 

finished  axles,  but  whether  they  were  Ross  v.  Fuller   (G.  G.  1883)   17  Fed. 

understood    and    recognized    in    com-  224. 

122.  Blacksmiths'  hammers,  tongs,  and  sledges,  track  tools,  wedges, 
and  crowbars,  whether  of  iron  or  steel,  10  per  centum  ad  valorem. 

Notes  of  Decisions 

Track  tools.— Steel  picks,  spike  ham-      \mder    Act   1883.     Procter    y.    Spald- 
mers,    and    clawed    bars,    held    to    be      ing  (G.  G.  1885)  26  Fed.  610. 
"track    tools,"    and    dutiable    as    such 

123.  Nuts  or  nut  blanks,  and  washers,  5  per  centum  ad  valorem; 
bolts  of  iron  or  steel,  with  or  without  threads  or  nuts,  or  bolt  blanks, 
finished  hinges  or  hinge  blanks,  10  per  centum  ad  valorem ;  spiral  nut 
locks  and  lock  washers,  whether  of  iron  or  steel,  30  per  centum  ad 
valorem. 

Notes  of  Decisions 

Washers^The  authorities  concur  in  nated     "washers."      The    importation 

the   conclusion   that   lock   washers    or  held  dutiable  as  such  under  paragraph 

nut  locks,  such  as  these  of  the  imports-  162,  Act  1909,  and  not  as  manufactures 

tion,  intended  for  use  on  automobiles,  of  steel  not  specially  provided  for.    U. 

are  an  evolution  of  the  common  wash-  S.  v.  Motor  Gar  Equipment  Go.  (1912)- 

er,  and  they  are  properly  to  be  desig-  3  Gt.  Gust  App.  77. 

124.  Card  clothing  not  actually  and  permanently  fitted  to  and  at- 
tached to  carding  machines  or  to  parts  thereof  at  the  time  of  importa- 
tion, when  manufactured  with  round  iron  or  untempered  round  steel 
wire,  10  per  centum  ad  valorem;  when  manufactured  with  tempered 
round  steel  wire,  or  with  plated  wire  or  other  than  round  iron  or  steel 
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wire,  or  with  felt  face,  or  wool  face,  or  rubber  face  cloth  containing 
wool,  35  per  centum  ad  valorem. 

Kotes  of  DeoUioiu 

Card  dothlogw— Card  clothing  attach- 
ed to  iron  flats  held  not  dutiable  aa  card 
clothing.    See  paragraph  167. 

125.  Cast  iron  pipe  of  every  description,  cast-iron  andirons,  plates, 
stove  plates,  sadirons,  tailor's  irons,  hatter's  irons,  and  castings  and 
vessels  wholly  of  cast  iron,  including  all  castings  of  iron  or  cast-iron 
plates  which  have  been  chiseled,  drilled,  machined,  or  otherwise  ad- 
vanced in  condition  by  processes  or  operations  subsequent  to  the  cast- 
ing process  but  not  made  up  into  articles  or  finished  machine  parts ; 
castings  of  malleable  iron  not  specially  provided  for  in  this  section; 
cast  hollow  ware,  coated,  glazed,  or  tinned,  10  per  centum  ad  valorem. 

Notes  of  Deolslons 

Spelter  ware  held  not  dutiable  as  cast 
hollow  ware.     See  paragraph  167. 

"Hollow  ware,"  as  used  in  Act  1883, 
means  cast  iron  ware.  Strausky  ▼. 
Brhardt  (0.  C.  1892)  52  Fed.  808. 

Legislation,  and  the  judicial  inter- 
pretation of  this,  establishes  the  in* 
tent  of  congress  to  preserve  in  the 
tariff  act  of  1909  the  distinction  long 
maintained  between  glazed  cast-iron 
goods  and  other  glazed  iron  wares,  and 
to  subject  glazed  iron  hollow  ware  and 
glazed  cast-iron  hollow  ware  to  dif- 
ferent rates  of  duty.  Sittig  v.  U.  S. 
(1913)  4  Ct.  Gust  App.  281. 

Make-up.— The  imported  articles  were 
finished  castings,  molded,  drilled,  and 
machined;  but  to  make  the  machine 
complete  rubber  gaskets,  filter  cloths, 
bronze  fittings,  cocks,  etc.,  are  requir- 
ed. They  are  not  adapted  to  the  final 
use  for  which  they  were  made;  they 
are  not  "made  up  into  articles."  Lang 
V.  U.  S.  (1914)  5  Ot  Gust  App.  362. 

"To  make  up"  invariably  expresses  a 
process  of  aggregating  or  assembling 
different  units  into  a  composite  entire- 
ty. A  made-up  article  is  one  which 
has  been  composed  by  uniting  together 
various  parts.  U.  S.  v.  Leigh  &  Butler 
(1913)  4  Gt  Gust.  App.  304. 

Plates.^Gast-iron  disks  subjected  to 
a  process  of  manufacture  held  not 
plates.    See  paragraph  167. 


CastlDgs.— Nickel- plated  cast-iron  ec- 
centrics held  not  dutiable  as  castings. 
See  paragraph  167. 

The  term  "eashings,"  in  Act  1897, 
par.  148,  does  not  include  articles  which 
have  been  advanced  in  condition  by 
work  bestowed  on  them  after  they  were 
cast.  John  Bromley  &.  Sons  v.  U.  S. 
(C.  G.  1907)  154  Fed.  399. 

The  provision  for  "castings"  in  Act 
1^7,  par.  148,  does  not  include  cast- 
iron  machinery  parts,  which  have  been 
drilled,  bored,  planed,  fitted,  and  finish- 
ed. Lehigh  Mfg.  Go.  v.  U.  S.  (G.  G. 
1907)   153  Fed.  596. 

Iron  castings,  intended  to  form  parts 
of  an  ice  machine,  but  which  require  to 
be  put  together  after  their  arrival,  and 
other  parts  added,  in  order  to  make  a 
complete  machine  held  "castings  of 
iron"  within  Act  1883.  Julius  Winkel- 
meyer  Brewing  Co.  v.  Whitney  (G.  G. 
1887)  29  Fed.  780;  Wolff  v.  Spalding 
(G.  G.  1885)  26  Fed.  609. 

Parts  of  textile  machinery,  made 
ready  for  Immediate  attachment  to  the 
machines  for  which  they  had  been  sev- 
erally designed,  held  iron  castings  ad- 
vanced in  condition,  as  defined  by  para- 
graph 147,  Act  1909.  U.  S.  v.  Leigh  & 
Butler  (1913)  4  Gt  Gust.  App.  304. 
See,  also,  Jackson  Co.  v.  U.  S.  (1912) 
2  Gt  Gust  App.  475. 

Hollow  ware.— See,  also,  paragraph 
134. 


126.  Chain  or  chains  of  all  kinds,  made  of  iron  or  steel,  not  specially 
provided  for  in  this  section,  20  per  centum  ad  valorem ;  sprocket  and 
machine  chains,  25  per  centum  ad  valorem. 


Notes  of  Deolaions 


Bicycle  ehalns^— Steel  chains  used  for 
bicycle  gearing  held  dutiable  under  the 
provision  in  Act  1883,  for  "chain  or 
chains  of  all  kinds,  made  of  iron  or 
steel,"  etc.,  and  not  as  "manufactures, 
articles,  or  wares,  not  specifically  enu- 
merated or  provided  for."  (1890)  19 
Op.  Atty.  Gen.  527. 

Chain  llnk8.-*To  authorize  the  entry 
of  small  pieces  of  bolt  iron  under  the 
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name  of  "chain  links,"  it  must  be  prov- 
ed that  they  have  been  previously 
known  in  commerce  by  that  name.  U. 
S.  V.  Sarchet  (D.  G.  1832)  Fed.  Gas. 
No.  16,224. 

Shot  ohalnsw— So-called  "shot  chains" 
of  iron  or  steel,  consisting  of  iron  or 
steel  balls  fastened  together  with  swi- 
vels or  links,  held  not  dutiable,  under 
paragraph  216  of  Act  1883,  as  an  arti- 
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cle  composed  wholly  or  in  part  of  iron, 
steel,  etc.,  but  under  paragraph  171, 
under   the   description,   ''chains   of   all 


kinds  made  of  iron  or  steel"  (according 
to  their  diameter).  In  re  Lorsch  (C. 
C.  1892)  49  Fed.  221. 


127.  Lap-welded,  butt-welded,  seamed,  or  jointed  iron  or  steel 
tubes,  pipes,  flues,  or  stays ;  cylindrical  or  tubular  tanks  or  vessels,  for 
holding  gas,  liquids,  or  other  material,  whether  full  or  empty ;  flexible 
metal  tubing  or  hose,  not  specially  provided  for  in  this  section,  wheth- 
er covered  with  wire  or  other  material,  or  otherwise,  including  any 
appliances  or  attachments  affixed  thereto ;  welded  cylindrical  furnaces, 
tubes  or  flues  made  from  plate  metal,  and  corrugated,  ribbed,  or 
otherwise  reenforced  against  collapsing  pressure,  and  all  other  iron 
or  steel  tubes,  finished,  not  specially  provided  for  in  this  section,  20 
per  centum  ad  valorem. 

Notes  of  DeoUions 


Copper  tubing  or  h08e.--Generally 
speaking,  "pipe"  implies  an  article  tu- 
bular in  form  and  rigid,  while  "tubing" 
implies  an  article  that  is  flexible.  Para- 
graph 151,  Act  1909,  provides  in  pre- 
cise language  for  flexible  metal  tub- 
ing or  hose,  and  this  being  a  more 
specific,  definite  enumeration  than 
"copper  pipes,"  the  importation  was 
dutiable  not  under  paragraph  176  of 
that  act,  but  under  paragraph  151. 
Hensel  v.  U.  S.  (1911)  2  Ct  Gust 
App.  221. 

Furnac68.r-The  provision  for  "fur- 
naces," in  Act  1897,  par.  152,  does  not 
include  so-called  arched  Purves  fur- 
naces, consisting  simply  of  corrugated 
steel  cylinders  or  tubes,  which  are  not 
furnaces  in  fact,  but  are  intended  to  be 
used  in  the  manufacture  of  furnaces. 
Such  articles  held  dutiable  under  the 
provision  in  the  same  paragraph  for 
boiler  tubes  or  flues.  Thomas  v.  F.  B. 
Vandegrift  &  Co.  (1908)  162  Fed.  645, 
89  C.  C.  A.  437,  affirming  judgment  (C. 
C.  1907)  153  Fed.  591. 

"Purves'  ribbed  boiler  flues"  held  du- 
tiable as  "boiler  flues,"  under  Act  1890, 
par.  157,  and  not  under  par.  215,  as 
manufactures  not  specially  enumerated, 
composed  wholly  or  in  part  of  iron, 
steel.  Or  other  metal.  In  re  Whitney 
(C.  O.  1892)  53  Fed.  235. 

Cylindrical  or  tubular  tanks  or  ves- 
sels.—Steel  cylinders,  severally  19  feet 
in  length  and  4  feet  in  diameter  and  35 
feet  in  length  and  8  feet  in  diameter 
used  as  storage  tanks  for  illuminating 
gas,  held  "tubes  finished,"  within  Act 
1897,  par.  152.  U.  S.  v.  Knauth,  Nach- 
od  &  Kuhne  (1909)  168  Fed.  539,  93  G. 
C.  A.  619. 

The  provision  in  Act  1897,  par.  152, 
for  "steel  tubes,  finished,"  held  to  in- 
clude bottle-shaped  vessels  of  steel, 
which  are  used  in  the  transportation  of 
gas  and  are  about  four  feet  long  and 
eight  inches  in  diameter,  with  one  end 
permanently  closed  and  the  other  ta- 
pered to  a  neck.  U.  S.  v.  Liquid  Car- 
bonic Co.  (1908)  160  Fed.  455,  87  G.  G. 
A.  671. 

Finding  of  the  board  of  general  ap- 
praisers that  imports  were  steel  tubes, 
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finished,  dutiable  under  Act  1897,  par. 
152,  held  not  to  be  disturbed.  Page  v. 
U.  S.  (C.  G.  1902)  113  Fed.  1006. 

Tubes  of  wrought  steel  for  holding 
gas  under  pressure  held  dutiable  under 
Act  1894,  par.  130,  as  tubes  of  steel 
for  "boiler  or  other  tubes,"  and  not 
as  manufactures  of  steel  not  otherwise 
provided  for,  under  paragraph  177. 
Downing  v.  U.  S.  (G.  G.  1900)  99  Fed. 
423. 

Strong  sheet-iron  drums,  containing 
binoxide  of  barium,  some  barrel-shaped 
and  some  tubular,  the  barrel-shaped 
ones  having  in  the  head  an  opening 
closed  by  a  readily  removable  and  re- 
placeable lid,  and  the  tubular  one,  dos- 
ed by  a  cork  and  sealed  by  a  tin  cap 
the  removal  of  which  does  not  injure 
the  container,  the  single  completed  use 
of  which  did  not  destroy  them  or  af- 
fect their  status  as  containers,  are  du- 
tiable under  paragraph  127,  Act  1913, 
as  "  ♦  ♦  ♦  cylindrical  or  tubular 
tanks  or  vessels,  for  holding  gas,  liq- 
uids, or  other  material."  U.  S.  v.  Bene 
(1916)  6  Ct.  Gust.  App.  523.  See, 
also,  Same  v.  Braun  Chemical  Co. 
(1911)  2  Ct  Gust  App.  57. 

Within  the  meaning  of  paragraph  127, 
Act  1913,  a  barrel- shaped  drum  may 
properly  be  regarded  as  a  cylindrical 
vessel.  U.  S.  v.  Bene  (1916)  6  Ct. 
Gust.  App.  523. 

Strong  sheet-iron  drums  containing 
sulphide  of  sodium,  which,  when  in 
proper  condition,  will  admit  of  their 
contents  being  removed  without  de- 
stroying them  or  their  usefulness  as 
containers,  are  dutiable  under  para- 
graph 127,  Act  1913,  as  "  ♦  •  ♦  cy- 
lindrical or  tubular  tanks  or  vessels, 
for  holding  gas,  liquids,  or  other  ma- 
terial"; and  this  tariff  status  is  not 
affected  by  their  having,  since  importa- 
tion, become  damaged  so  that  the  re- 
moval of  their  contents  necessitates 
their  destruction.  U.  S.  v.  Geisenheim- 
er  &  Co.  (1916)  6  Ct.  Gust.  App.  620. 
See,  also.  Same  v.  Braun  Chemical  Go. 
(1911)  2  Ct.  Gust  App.  57. 

Paragraph  151,  Act  1909,  imposes  a 
duty  upon  cylindrical  or  tubular  tanks 
or  vessels  for  holding  gas,  liquids,  or 
other  material  whether  full  or  empty, 
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This  duty  is  laid  upon  containers,  and 
not  upon  the  things  contained,  and  this 
regardless  of  whether  the  contents  bear 
specific  duties  or  are  free  of  duty.  Col- 
by &  Co.  V.  U.  S.  (1912)  3  Ct  Cust. 
App.  234.  See,  also,  Merritt  v.  Steph- 
ani  (1883)  108  U.  S.  106,  2  Sup.  Ct 
308,  27  L.  Ed.  668;  U.  S.  v.  Braun 
Chemical  Co.  (1911)  2  Ct  Cust  App. 
67. 

"Cylindrical  or  tubular  tanks  or  ves- 
sels," made  and  used  for  "holding  gas, 
liquids,  or  other  material,"  and  **full" 
when  imported,  and  after  they  have 
been  emptied  of  their  contents,  some 
are  used  again  in  the  transportation  of 
crude  or  refined  glycerine  and  some  are 
sold  in  competition  with  similar  articles 
in  the  domestic  market,  held  dutiable 
under  paragraph  151,  Act  1909.  Marx 
ft  Rawolle  v.  U.  S.  (1912)  3  Ct  Cust 
App.  94. 

In  view  of  the  legislative  history  of 
the  clause  and  its  judicial  interpreta- 
tion, and  in  view  of  the  common  signifi- 
cance  of   the   language  employed,  the 


cylindrical  containers  as  described  in 
paragraph  151,  §  1,  Act  1909,  cannot 
be  taken  to  remove  small  tin  cans  with 
contents  of  tomatoes  and  of  tomato 
sauce  from  the  operation  of  subsection 
18  of  section  28  of  that  act,  though 
these  tins  are  cylindrical  in  shape  and 
they  were  dutiable  ad  valorem  under 
said  subsection  18.  U.  S.  v.  Garramone 
(1911)  2  Ct  Cust  App.  30. 

It  would  seem  "cylindrical  or  tubular 
tanks  or  vessels"  appearing  in  para- 
graph 161,  Act  1909,  must  be  taken  to 
refer  to  containers  made  in  part  at 
least  of  metal  and  of  such  strong  and 
permanent  construction  that  on  being 
emptied  of  their  contents  they  might 
properly  be  devoted  to  further  similar 
use  and  possessing  appreciable  value 
for  such  purposes.    Id. 

Reviewing  in  full  the  history  of  legis- 
lation affecting  these  containers,  cylin- 
drical iron  drums  -used  in  commerce 
to  convey  glycerine  are  held  dutiable 
under  paragraph  151,  Act  1909.  U.  S. 
V.  Marx  (1911)  1  Ct  Cust  App.  152. 


128.  Penknives,  pocketknives,  clasp  knives,  pruning  knives,  budding 
knives,  erasers,  manicure  knives,  and  all  knives  by  whatever  name 
known,  including  such  as  are  denominatively  mentioned  in  this  sec- 
tion, which  have  folding  or  other  than  fixed  blades  or  attachments, 
and  razors,  all  the  foregoing,  whether  assembled  but  not  fully  finished 
or  finished ;  valued  at  not  more  than  $1  per  dozen,  35  per  centimi  ad 
valorem;  valued  at  more  than  $1  per  dozen,  55  per  centum  ad  valor- 
em :  Provided,  That  blades,  handles,  or  other  parts  of  any  of  the  fore- 
going knives,  razors,  or  erasers  shall  be  dutiable  at  not  less  than  the 
rate  herein  imposed  upon  the  knives,  razors  and  erasers,  of  which  they 
are  parts.  Scissors  and  shears,  and  blades  for  the  same,  finished  or 
unfinished,  30  per  centum  ad  valorem :  Provided  further.  That  all  ar- 
ticles specified  in  this  paragraph  shall,  when  imported,  have  the  name 
of  the  maker  or  purchaser  and  beneath  the  same  the  name  of  the 
country  of  origin  die-sunk  conspicuously  and  indelibly  on  the  blade, 
shank,  or  tang  of  at  least  one  or,  if  practicable,  each  and  every  blade 
thereof. 

Notes  of  Deolaions 


Hair  clippers.— Hair  dippers  held  not 
dutiable  as  scissors  or  shears.  See 
paragraph  167. 

**Halr  clippers"  used  by  barbers  in 
cutting  hair  close  or  short  should  be 
rated  for  duty  as  "cutlery,"  and  charg- 
ed duty  at  '35  per  cent  ad  valorem. 
Koch  v.  Seeberger  (C.  C.  1887)  30  Fed. 
424. 

Knives  with  other  than  fixed  blades.— 
The  fact  that  some  of  the  articles  du- 
tiable under  paragraph  128,  Act  1913, 
may  be  put  to  agricultural  uses  and  that 
paragraph  391  exempts  from  duty  aU 
agricultural  implements  creates  no  ir- 
reconcilable conflict.  Quirk  v.  U.  S. 
(1915)  6  Ct  Cust  App.  444.  See,  also, 
Powers  V.  Barney  (C.  C.  1863)  Fed. 
Cas.  No.  11,361. 

Knives  with  folding  blades  and  spring 
backs,  designated  as  budding  and  prun- 
ing knives,  are  dutiable  under  para- 
graph 128,  Act  1913;  and  are  not  to  be 
admitted  free  under  paragraph  391  as 
agricultural   implements    because    they 


are  capable  of  being  put  to  agricultural 
uses.     Id. 

A  strip  of  metal  suitable  for  opening 
envelopes  that  has  been  riveted  to  the 
handle  of  a  knife  makes  of  this  some- 
thing other  than  the  ordinary  penknife; 
it  remains,  however,  a  knife,  with  fold- 
ing or  other  than  fixed  blades  or  at- 
tachments under  paragraph  152,  Act 
1909.  Silberstein  v.  U.  S.  (1912)  3  Ct 
Cust.  App.  239. 

Metal  erasersw— Erasers  of  metal  with 
fixed  or  rigid  blades  set  into  handles  of 
wood  or  other  material  are  dutiable  un- 
der paragraph  152,  Act  1999.  Irwin  & 
Co.  V.  U.  S.  (1911)  2  Ct  Cust  App. 
296. 

Parts  of  knives^— Mother  of  pearl  cut 
for  knife  handles  held  not  dutiable  as 
parts  of  knives.    See  paragraph  369. 

Penknives^— Small  knives  used  as  toys 
held  not  dutiable  as  penknives.  See 
paragraph  342. 

Pocketknivesd— Pocketknives,  with  all 
but  the  scales  for  the  sides  of  the  han- 

(6243) 


§  5291  DUTIES  UPON  IMPORTS  (Tit.  33 

dies,  held  dutiable  under  Act  1897,  par.  pose.      They    were   properly   assessed 

163,  as  pocketknives,  or  parts   there-  under  the  provision  for  "scissors  and 

of,  partly  or  wholly  manufactured.     U.  shears,  and  blades  for  the  same,  finish- 

S.  T.  Silberstein  (O.  O.  1900)  99  Fed.  ed  or  unfinished,"  in  paragraph  152,  Act 

263.  1009.    Redden  &  Martin  ▼.  U.  S.  (1915) 

5  Ct  Cust  App.  485. 

Scissors   and    shears^r-Sheep    shears  The  definition  of  "shears"  in  Knighf  s 

held  included  within  the  meaning  of  the  American  Mechanical  Dictionary  is  ac- 

word  "cutlery,"  as  used  in  Act  1883.  cepted  as  correct:     A  cutting  instru- 

Simmons   Hardware  Co.  ▼.  Lancaster  ment  operating  like  scissors,  but  on  a 

(CO.  1887)  31- Fed.  445.  larger  scale  and  somewhat  differently 

These  articles  have  been  brought  in-  shaped;    the  edges  of  the  blades  are 

to  a  condition  where  their  only  practical  beveled   and   the   handles   adapted   for 

Qse   or   purpose  is   to   be  finished   as  thumb  and  fingers,  respectively,  instead 

scissors    blades,    and    they    are    com-  of  being  duplicates.     Sheldon  t.  U.  S. 

merdally  unsuitable  for  any  other  pur-  (1911)  2  Gt.  Gust  App.  109. 

129.  Sword  blades,  and  swords  and  side  arms,  irrespective  of  qual- 
ity or  use,  in  part  of  metal,  30  per  centum  ad  valorem. 

Kotos  of  Dooisioiu 

Side  arms.— A  bayonet  when  in  use  is  Swords^-The  provision  for  "swords" 

affixed  to  a  gun,  biit  is  not  to  be  con-  in  Act  1897,  par.  154,  held  not  to  in- 

sidered  a  part  of  the  gun,  but  dutiable  elude  so-called  "bone  swords,"  used  as 

as  side  arms  under  paragraph  153,  Act  curios,      ornaments,      etc.     Morimura 

1909.    American  Express  Go.  v.  U.  S.  Bros.  v.  U.  S.  (C.  O.  1908)  105  Fed.  64. 
(1911)  2  Gt  Gust.  App.  312. 

130.  Table,  butchers',  carving,  cooks',  hunting,  kitchen,  bread,  but- 
ter, vegetable,  fruit,  cheese,  carpenters'  bench,  curriers',  drawing,  far- 
riers', fleshing,  hay,  tanners',  plumbers',  painters',  palette,  artists',  and 
shoe  knives,  forks  and  steels,  finished  or  unfinished,  without  handles, 
25  per  centum  ad  valorem;  with  handles,  30  per  centum  ad  valorem: 
Provided,  That  all  the  articles  specified  in  this  paragraph,  when  im- 
ported, shall  have  the  name  of  the  maker  or  purchaser,  and  beneath 
the  same  the  name  of  the  country  of  origin  indelibly  stamped  or 
branded  thereon  in  a  place  that  shall  not  be  covered  thereafter. 

Kotes  of  Deoisiona 

Hunting  knlves^A  6-inch  knife,  with  Kitchen  knives^— Certain  knives,  used 

a  6-inch  folding  blade  that  when  opened  in  the  kitchen  by  cooks,  held  dutiable 

fastens  with  a  spring  lock,  blade  and  under  Act  1890,  par.  167,  and  not  as  a 

handle  measuring  10  inches  in  length,  manufacture  of  metal,  under  paragraph 

held  dutiable  under  Act  1897  as  a  "hunt-  215.     U.  S.  ▼.  Curley  (C.  O.  1895)  66 

ing  knife."    U.  S.  v.  Borgfeldt  (1911)  Fed.  720. 
1  Gt  Cust  App.  255. 

131.  Files,  file  blanks,  rasps,  and  floats,  of  all  cuts  and  kinds,  25  per 
centum  ad  valorem. 

Notes  of  Dooiaions 
Nail   fliesv— Silver   handled   nail  files 
held  not  dutiable  as  files.     See  para- 
graph 167. 

132.  Muskets,  air-rifles,  muzzle-loading  shotguns  and  rifles,  and 
parts  thereof,  15  per  centum  ad  valorem. 

Kotes  of  Deolsloiui 

Gun  stocks.— Gun  stocks  held  dutiable 
as  manufactured  articles  not  specially 
enumerated.     See  paragraph  183. 

133.  Breech-loading  shotguns  and  rifles,  combination  shotguns  and 
rifles,  and  parts  thereof  and  fittings  therefor,  including  barrels  further 
advanced  than  rough  bored  only;  pistols,  whether  automatic,  maga- 
zine, or  revolving,  or  parts  thereof  and  fittings  therefor,  35  per 
centum  ad  valorem. 

Notes  of  DeoUioiu 
Gun   8tocks.r-The  fact  that  finished      another    firm,   under   an    arrangement 
gun  barrels  are  imported  separately  by      with  the  importer  of  the  finished  stocks 
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with  intent  that  they  shall  be  brought 
together  here,  does  not  render  the 
importation  of  stocks  dutiable  at  the 
higher  rate  prescribed  by  paragraph 
170,  Act  1800,  for  all  double-barreled, 
sporting,  breech -loading  shotguns,  when 
it  does  not  appear  that  the  stocks  had 
ever  formed  part  of  completed  guns  in 
Europe.  U.  S.  v.  Schoverling  (1892) 
13  Sup.  Ct.  24,  146  U.  S.  76,  36  L.  Ed. 
803,  affirming  In  re  Schoverling  (G. 
C.  1891)  45  Fed.  349,  foDowing  Robert- 
son y.  Gerdan  (1889)  10  Sup.  Gt  119, 
132  U.  S.  454,  83  L.  Ed.  403,  and  dis- 
tinguishing Falk  ▼.  Robertson  (1890) 
11  Sup.  Gt  41,  137  U.  S.  225,  43  U 
Ed.  645. 

Gun  barrels  and  gun  stocks,  with 
locks,  etc.,  constituting  all  the  parts 
of  complete  breech-loading  shotguns, 
and  so  adapted  to  each  other  in  the 
process  of  manufacture  as  to  be  made 


into  complete  shotgtms  by  inserting  the 
barrels  into  the  stocks,  held  dutiable, 
when  shipped  to  the  same  person,  on 
the  same  vessel,  under  the  tariff  act  of 
1890,  as  shotguns,  and  not  as  manu- 
factures of  metal  not  specially  provided 
for,  though  the  barrels  and  stocks  are 
separately  packed  and  invoiced.  U.  S. 
V.  Irwin  (1897)  78  Fed.  799,  24  G.  G. 
A.  349. 

Parts  of  rifles.— The  provision  in  Act 
1897,  par.  157,  for  "parts  of  rifles,"  is 
not  limited  to  those  in  a  finished  con- 
dition, but  embraces  parts,  such  as 
rough -bored  rifle  barrels,  advanced  to  a 
condition  unfitting  them  for  any  other 
use  than  in  connection  with  rifles.  U. 
S.  V.  Riga  (G.  G.  1909)  171  Fed.  783. 

Rubber  recoil  pad8.r-Rubber  recoil 
pads  held  not  dutiable  as  parts  or 
fittings  of  guns.    See  paragraph  368. 


134.  Table,  kitchen,  and  hospital  utensils  or  other  similar  hollow 
ware  composed  of  iron  or  steel,  enameled  or  glazed  with  vitreous 
glasses;  table,  kitchen,  and  hospital  utensils  or  other  similar  hollow 
ware  composed  wholly  or  in  chief  value  of  aluminum;  all  the  fore- 
going not  especially  provided  for  in  this  section,  25  per  centum  ad 
valorem. 

Notes  of  DeoUioiu 

Hollow  warOi^See,  also,  paragraph 
125,  ante. 

Spelter  ware  held  not  dutiable  as 
hollow  ware.    See  paragraph  167. 

Blae  and  white  kitchen  utensils,  con- 
sisting of  pots,  kettles,  saucepans,  cof- 
feepots, and  similar  ware,  made  of  sheet 
steel,  and  glazed  or  enameled,  held  not 
dutiable  as  *'hollow  ware,  coated,  glaz- 
ed, or  tinned,"  under  Act.  188^,  but 
are  "manufactures,  articles  or  wares 
♦  ♦  *  composed  wholly  or  in  part  of 
iron,    steel,    etc.,"   under   Schedule   C, 

135.  Needles  for  knitting  or  sewing  machines,  latch  needles,  crochet 
needles,  and  tape  needles,  knitting  and  all  other  needles  not  specially 
provided  for  in  this  section,  bodkins  of  metal,  and  needle  cases  or 
needle  books  furnished  with  assortments  of  needles  or  combinations 
of  needles  and  other  articles,  20  per  centum  ad  valorem ;  but  no  arti- 
cles other  than  the  needles  which  are  specifically  named  in  this  sec- 
tion shall  be  dutiable  as  needles  unless  having  an  eye  and  fitted  and 
used  for  carrying  a  thread. 

Notes  of  Deoisioiu 


par.  216,  of  that  act    Strausky  ▼.  Er- 
hardt  (O.  C.  1892)  52  Fed.  808. 

Legislation  and  the  judicial  interpre- 
tation thereof  establishes  the  intent  of 
Congress  to  preserve  in  the  act  of  1909 
the  distinction  long  maintained  between 
glazed  cast-iron  goods  and  other  glaz- 
ed iron  wares,  and  to  subject  glazed 
iron  hollow  ware  and  glazed  cast-iron 
hollow  ware  to  different  rates  of  duty. 
Sittig  V.  U.  S.  (1913)  4  Ct.  Cust.  App. 
281. 


Needle  books^r-Paper  folders  of  a  flim- 
sy nature  held  not  dutiable  as  needle- 
cases.    See  paragraph  555. 

Needlecases  in  which  steel  needles 
constitute  the  element  of  chief  v/ilue 
should  be  considered  as  manufactures 
in  chief  value  of  needles,  rather  than 
as  articles  composed  in  part  of  steel  un- 
der Act  1897,  par.  193,  and  as  needles 
are  an  the  free  list,  and  there  is  no 
tariff  provision  for  manufacture  of  nee- 
dles, such  articles  are  dutiable  as  un- 
enumerated  manufactured  articles  un- 
der section  6.  Dieckerhoff,  Raffloer  & 
Co.  V.  U.  S.  (C.  C.  1907)  161  Fed.  957, 
judgment  affirmed  U.  S.  v.  Dieckerhoff, 


Raffloer  &  Co.  (1908)  160  Fed.  449,  87 
C.  C.  A.  410. 

These  boxes  contain  needles  in  com- 
bination with  pins,  thread,  and  a  thim- 
ble. A  needlecase  is  a  case  of  metal 
or  other  material  to  contain  needles,  and 
the  statute  has  enlarged  the  meaning  to 
include  other  articles  required  in  the 
use  of  the  needle  itself.  The  goods  fall 
under  paragraph  135  as  needlecases  fur- 
nished with  assortments  of  needles  or 
combination  of  needles  and  other  ar- 
ticles. U.  S.  V.  Poirier  &  Lindeman 
(1915)  6  Ct.  Cust.  App.  239. 

Needle  books,  containing  needles,  and 
the  like  articles,  are  not  dutiable  as 
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manufactures  In  chief  value  of  metal,  dutiable  as  nonenumerated  manufactur- 
Paragraph  164,  Act  1900,  singles  them  ed  articles  under  the  provisions  of  para- 
out  and  establishes  a  rule  for  the  deter-  graph  480.  Steinhardt  &  Bro.  ▼.  U.  S. 
mination  of  their  dutiable  status,  and  (1911)  2  Ct  Oust.  App.  361.  See,  also, 
that  is  according  to  the  chief  compo-  Hartranft  v.  Sheppard  (1888)  8  Sup.  Ct 
nents  included  within  and  going  to  make  920,  125  U.  S.  337,  31  L.  Ed.  763. 
up  the  entirety.    The  importations  were 

136.  Fishhooks,  fishing  rods  and  reels,  artificial  flies,  artificial  baits, 
snelled  hooks,  and  all  other  fishing  tackle  or  parts  thereof,  not  spe- 
cially provided  for  in  this  section,  except  fishing  lines,  fishing  nets 
and  seines,  30  per  centum  ad  valorem:  Provided,  That  any  prohibi- 
tion of  the  importation  of  feathers  in  this  section  shall  not  be  con- 
strued as  applying  to  artificial  flies  used  for  fishing. 

Notes  of  Doolsioiu 

Cork  floats.— Cork  floats  held  not  du- 
tiable as  fishing  tackle.  See  paragraph 
342. 

137.  Steel  plates  engraved,  stereotype  plates,  electrotype  plates, 
halftone  plates,  photogravure  plates,  photo-engraved  plates,  and  plates 
of  other  materials,  engraved  for  printing,  plates  of  iron  or  steel  en- 
graved or  fashioned  for  use  in  the  production  of  designs,  patterns,  or 
impressions  on  glass  in  the  process  of  manufacturing  plate  or  other 
glass,  15  per  centum  ad  valorem;  lithographic  plates  of  stone  or  other 
material  engraved,  drawn,  or  prepared,  and  wet  transfer  paper  or 
paper  prepared  wholly  with  glycerin,  or  glycerin  combined  with  other 
materials,  containing  the  imprints  taken  from  lithographic  plates,  25 
per  centum  ad  valorem. 

138.  Rivets,  studs,  and  steel  points,  lathed,  machined,  or  brightened, 
and  rivets  or  studs  for  nonskidding  automobile  tires,  and  rivets  of 
iron  or  steel,  not  specially  provided  for  in  this  section,  20  per  centum 
ad  valorem. 

139.  Crosscut  saws,  mill  saws,  pit  jand  drag  saws,  circular  saws, 
steel  band  saws,  finished  or  further  advanced  than  tempered  and  pol- 
ished, hand,  back,  and  all  other  saws,  not  specially  provided  for  in 
this  section,  12  per  centum  ad  valorem. 

140.  Screws,  commonly  called  wood  screws,  made  of  iron  or  steel, 
25  per  centum  ad  valorem. 

141.  Umbrella  and  parasol  ribs  and  stretchers,  composed  in  chief 
value  of  iron,  steel,  or  other  metal,  in  frames  or  otherwise,  and  tubes 
for  umbrellas,  wholly  or  partially  finished,  35  per  centum  ad  valorem. 

142.  Wheels  for  railway  purposes,  or  parts  thereof,  made  of  iron  or 
steel,  and  steel-tired  wheels  for  railway  purposes,  whether  wholly  or 
partly  finished,  and  iron  or  steel  locomotive,  car,  or  other  railway 
tires  or  parts  thereof,  wholly  or  partly  manufactured,  20  per  centum 
ad  valorem:  Provided,  That  when  wheels  for  railway  purposes,  or 
parts  thereof,  of  iron  or  steel,  are  imported  with  iron  or  steel  axles 
fitted  in  them,  the  wheels  and  axles  together  shall  be  dutiable  at  the 
same  rate  as  is  provided  for  the  wheels  when  imported  separately. 

Notes  of  Dooisions 

Steel  bicycle  rlm8.^-Steel  bicycle  rilns  duty  as  if  wholly  manufactured."    **Lo- 

held  not  dutiable  as  wheels,  etc.     See  comotive  tires,  or  parts  thereof,  three 

paragraph  167.  i  cents  per  pound."    "Steel  in  any  form, 

Steel  tire  blooms^R.  S.  f  2504,  pro-  °ot  otherwise  provided  for,  thirty  per 
vides  that  "aU  manufactures  of  steel,  c^°^-  a^  valorem."  Held,  that  "steel 
or  of  which  steel  shall  be  a  component  ^^^^  blooms"  which  had  been  cast  and 
part,  not  otherwise  provided  for,"  shall  hammered,  and  had  had  a  hole  swedged 
pay  duty  at  "forty-five  per  cent,  ad  ^^  ^^®  middle  and  had  been  then  ham- 
valorem.  But  all  articles  of  steel  par-  mered  on  the  horn  of  an  anvil,  expand- 
tially  manufactured,  not  otherwise  pro-  ing  the  circumference,  and  on  which  the 
Tided  for,  shall  pay  the  same  rate  of  rudiments  of  a  flange  had  been  swedged 
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on  the  outer  periphery  of  the  circle,  and 
were  all  ready  to  be  rolled  or  spun  into 
the  proper  size  and  shape,  and  finished 
on  a  ladie  for  use  as  tires  of  locomotive 
and  car  wheels,  were  manufactures  of 
steel,  and  subject  to  the  duty  of  45  per 


cent,  ad  valorem.  Chicago  Tire  & 
Spring  Works  Co.  v.  Spaulding  (1886) 
6  Sup.  Ct.  498,  116  U.  S.  541,  29  L.  Ed. 
720,  aflSrming  judgment  Chicago  Tire  & 
Spring  Works  Co.  v.  Spaulding  (C.  C. 
1884)  19  Fed.  4l2. 


143.  Aluminum,  aluminum  scrap,  and  alloys  of  any  kind  in  which 
aluminum  is  the  component  material  of  chief  value,  in  crude  form,  2 
cents  per  pound;  aluminum  in  plates,  sheets,  bars,  strips,  and  rods, 
3%  cents  per  pound ;  barium,  calcium,  magnesium,  sodium,  and  potas- 
sium, and  alloys  of  which  said  metals  are  the  component  material  of 
chief  value,  25  per  centum  ad  valorem. 

Kotes  of  Deoialons 


Aluminum^— Aluminum  in  coils  held 
not  dutiable  as  sheet  aluminum.  See 
paragraph  167. 

Blanks  cut  from  aluminum  held  not 
dutiable  as  sheets  of  aluminum.  See 
paragraph  167. 

Reviewing  the  processes  by  which 
aluminum  is  prepared  for  market  and 
also  the  legislation  affecting  aluminum 
itself,  these  disks  are  found  not  to  be 
included  in  any  of  the  terms  "plates," 
"sheets,"  "bars."  "strips,"  or  "rods," 
as  these  are  employed  in  paragraph  143, 
Act  1913;  nor  is  it  aluminum  in  crude 
form  or  an  alloy  thereof  under  the  same 


paragraph.  Guiterman,  Rosenfeld  & 
Co.  V.  U.  S.  (1915)  5  Ct  Cust  App. 
514.  See,  also,  Universal  Shipping  Co. 
V.  Same  (1913)  4  Ct.  Cust  App.  245. 

Sheets.— The  term  "sheets"  is  ordi- 
narily applied  to  a  broad  general  sur- 
face, and  in  paragraph  172,  Act  1909, 
may  fairly  be  said  to  mean  the  sheet  of 
the  metal  made  inHhat  form  as  one  of 
the  developments  in  the  process  of  man- 
ufacture, and  not  intended  to  include  the 
articles  made  from  such  sheets.  Uni- 
versal Shipping  Co.  v.  U.  S.  (1913)  4 
Ct  Cust  App.  245. 


144.  Antimony,  as  regiilus  or  metal,  and  matte  containing  anti- 
mony but  not  containing  more  than  10  per  centum  of  lead,  10  per 
centum  ad  valorem ;  antimony  oxide,  salts,  and  compounds  of,  25  per 
centum  ad  valorem. 

145.  Argentine,  albata,  or  German  silver,  unmanufactured,  15  per 
centum  ad  valorem. 

146.  Bronze  powder,  brocades,  flitters,  and  metallics;  bronze,  or 
Dutch-metal  or  aluminum,  in  leaf,  25  per  centum  ad  valorem. 

Kotes  of  Deolsloiu 


Filtters^Flitters  held  not  free  of 
duty  as  "composition  metal,"  under  Act 
1897,  par.  533,  but  dutiable  as  manu- 
factures of  metal  under  paragraph  193. 
U.  S.  V.  George  Meier  &  Co.  (1905)  136 
Fed.  764,  69  C.  C.  A.  421,  reversing 
judgment  Geo.  Meier  &  Co.  ▼.  U.  S. 
(C.  C.  1904)  128  Fed.  472. 

Flitters,  which  are  produced  by  ham- 


mering metal  clippings  into  minute 
fiakes,  and  are  used  on  wall  paper,  held 
not  dutiable  as  bronze  powder,  under 
paragraph  175,  Act  1897,  nor  as  a  color 
or  pigment,  under  paragraph  58,  but  as 
manufactures  of  metal,  under  para- 
graph 193  of  said  act.  "Baer  v.  U.  S. 
(C.  C.  1903)  130  Fed.  391. 


147.  Copper,  in  rolled  plates,  called  braziers'  copper,  sheets,  rods, 
strips,  pipes,  and  copper  bottoms,  sheathing  or  yellow  metal  of  which 
copper  is  the  component  material  of  chief  value,  and  not  composed 
wholly  or  in  part  of  iron  ungalvanized,  5  per  centum  ad  valorem. 

Notes  of  Deoiaions 

Copper  plpes.^-Copper  tubing  or  hose 
held  not  dutiable  as  copper  pipes.  See 
paragraph  127. 

Copper  sheets.— Small  copper  plates, 
completely  finished  for  engravers*  use, 
are  not  within  the  provision  for  cop- 
per **sheets,"  in  Act  1897,  par.  176.  B. 
F.  Drakenfeld  &  Co.  v.  U.  S.  (C.  C. 
1909)  172  Fed.  296«  judgment  reversed 


Copper  In  rolled  plates^Rollers  used 
in  printing  patterns  composed  wholly 
of  copper  held,  under  Act  1883,  dutiable 
as  "copper  in  rolled  plates,  ♦  ♦  ♦ 
and  aU  manufactures  of  copper,  or  of 
which  copper  shall  be  a  component  of 
chief  value,"  and  not  as  manufactured 
articles,  not  specifically  enumerated. 
Magone  v.  King  (1892)  51  Fed.  525,  2 
a  C.  A.  363. 
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contained  in  imported  lead  bullion  is 
to  be  by  official  weighing  only,  and  the 
application  of  assay  to  lead  bullion  un- 
der  the   current    treasury   regulations 


for  bonded  smelters  and  refiners  is 
without  warrant  of  law.  (1902)  24  Op. 
Atty.  Gen.  45,  affirmed  (1903)  24  Op. 
Atty.  Gen.  569. 


153.  Lead  dross,  lead  bullion  or  base  bullion,  lead  in  pigs  and  bars, 
lead  in  any  form  not  specially  provided  for  in  this  section,  old  refuse 
lead  run  into  blocks  and  bars,  and  old  scrap  lead  fit  only  to  be  reman- 
ufactured;  lead  in  sheets,  pipe,  shot,  glaziers'  lead,  and  lead  wire; 
all  the  foregoing,  25  per  centum  ad  valorem,  on  the  lead  contained 
therein. 

Kotes  of  Decisions 


Base  bullion.— "Base  bullion,"  an  in- 
termediate or  provisional  product  in  the 
crude  reduction  of  gold  and  silver  ore, 
formed  by  smelting  the  same  with  a  flux 
of  lead  ore  or  silver  lead  ore,  and  which 
.is  composed  of  gold,  silver,  and  lead, 
held  not  dutiable,  under  paragraph  166 
Act  1894,  covering  "lead  in  pigs  and 
bars,  molten  and  old  refuse  lead  run 
into  blocks  and  bars,  and  old  scrap  lead 
fit  only  to  be  remanufactured,"  which 
includes  only  pure  lead  in  its  different 
forms;  nor  within  the  terms  of  para- 
graph 165,  fixing  the  duty  on  lead  ores 
and  lead  dross  and  the  lead  contained 
in  other  ores,  since  it  is  not  an  ore; 
but  dutiable  as  a  nonenumerated  arti- 
cle "similar"  to  the  ores  containing 
lead  as  therein  described,  within  the 
provisions  of  section  4,  in  view  of  the 


intention  evidenced  by  section  21,  that 
metals  in  crude  form,  unless  expressly 
exempted,  should  be  dutiable.  In  re 
Guggenheim  Smelting  Co.  (1901)  112 
Fed.  517,  50  C.  C.  A.  374,  writ  of 
certiorari  denied  U.  S.  v.  Guggenheim 
Smelting  Co.  (1902)  22  S.  Ct.  942,  186 
U.  S.  485,  46  L.  Ed.  1260. 

Pig  and  bar  load^— Pig  and  bar  lead 
held  dutiable  under  paragraph  166,  Act 
1894,  at  one  cent  per  pound  on  the  gross 
weight  of  the  metal  imported,  without 
deduction  for  loss  or  wastage  in  refining; 
the  duty  being  fixed  at  the  time  of  entry, 
and  being  the  same  whether  the  metal 
is  withurawn  before  refining,  or  refin- 
ed in  a  bonded  smelter.  Collector  of 
Customs  at  Newark  v.  Balbach  Smelt- 
ing &  Refining  Co.  (C.  C.  1897)  81  Fed. 
950. 


154.  Metallic  mineral  substances  in  a  crude  state,  and  metals  un- 
wrought,  whether  capable  of  being  wrought  or  not,  not  specially  pro- 
vided for  in  this  section,  10  per  centum  ad  valorem;  monazite  sand 
and  thorite;  thorium,  oxide  of  and  salts  of;  gas,  kerosene,  or  alcohol 
mantles  treated  with  chemicals  or  metallic  oxides,  25  per  centum  ad 
valorem;  and  gas-mantle  scrap  consisting  in  chief  value  of  metallic 
oxides,  10  per  centum  ad  valorem. 

Notes  of  Deoisioiu 

AlloYi^An  alloy  in  the  form  of  pigs, 
which  is  used  chiefly  in  hardening  man- 
ganese bronze,  and  which,  in  order  to 
produce  that  effect  must  be  melted  and 
mixed  with  other  metals,  held  dutiable 
under  paragraph  183,  Act  1897,  as  "me- 
tallic mineral  substances  in  a  crude 
state,  and  metals  unwrought,"  rather 
than  under  paragraph  193,  relating  to 
articles  composed  of  metal,  or  para- 
graph 122,  by  similitude  to  the  **ferro- 
manganese"  there  enumerated.  Thom- 
as V.  William  Cramp  &  Sons  Ship  & 
Engine  Bldg.  Co.  (1906)  142  Fed.  734. 
74  C.  C.  A.  66,  affirming  judgment  Wil- 
liam Cramp  &  Sons  Ship  &  Engine 
Bldg.  Co.  V.  U.  S.  (C.  C.  1905)  139 
Fed.  303. 

Without  meaning  to  imply  that  no  al- 
loy is  entitled  to  be  called  ferromanga- 
nese  in  case  its  manganese  content  ex- 
ceeds in  any  measure  80  per  cent,  of 
the  entire  article,  yet  where  the  man- 
ganese is  so  considerable  and  the  iron 
and  carbon  so  slight,  as  in  the  present 
importation,  the  commodity  held  not  to 
be  deemed  ferromanganese  as  that  term 
appears  in  the  law.     The  importation 

(6250) 


was  properly  assessed  as  metal  un- 
wr ought,  not  specially  provided  for,  un- 
der paragraph  183,  Act  1909.  Gold- 
schmidt-Thermit  Co.  v.  U.  S.  (1912)  3 
Ct.  Cust.  App.  187. 

Asphalt  masticv--Asphalt  mastic,  an 
article  produced  by  crushing  an  asphalt- 
um  mined  or  quarried  in  rough  chunks, 
and  by  melting  and  mixing  together 
such  crushed  asphaltum  and  a  natural 
mineral  bitumen,  and  by  afterwards 
casting  for  transportation  the  mixture 
so  obtained  in  molds  into  loaves  or 
cakes,  is  dutiable  at  10  per  cent  ad 
valorem  under  the  provision  for  "all 
nondutiable  crude  minerals,  but  which 
have  been  advanced  in  value  or  condi- 
tion by  refining  or  grinding,  or  by  other 
process  of  manufacture,  not  specially 
enumerated  or  provided  for  in  this  act," 
contained  in  Schedule  A,  par.  95,  Act 
1883.  Wootton  v.  Magone  (C.  C.  1892) 
54  Fed.  673. 

Metals  unwroughti^Alloys  experl- 
mently  wrought  held  not  dutiable  as  un- 
wrought  metals.     See  paragraph  102. 

Ferroalloys  held  not  dutiable  as  met- 
als unwrought     See  paragraph  102. 
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Iron  sand  held  not  dutiable  as  un- 
wrought  metal.    See  paragraph  112. 

In  construing  the  provision  in  para- 
graph 183,  Act  1807,  for  "metals  un- 
wrought,"  held,  that  "unwrought"  im- 
plies a  metal  which  is  capable  of  being 
wrought,  and  not  a  substance  fit  only 
to  be  used  with  other  ingredients  to 
produce  an  entirely  different  and  dis- 
tinct product     U.   S.  V.  Roesseler  & 


Hasslacher   Chemical   Co.    (1905)    137 
Fed.  770,  70  O.  O.  A.  34a 

Tungsten  ore  or  wolfram .^-^Tungsten 
ore  or  wolfram  held  dutiable  as  metal- 
lic mineral  substances.  See  paragraph 
102. 

Zinc  dust.— Zinc  dust  held  not  dutiable 
as  a  metallic  mineral  substance  in  a 
crude  state.     See  paragraph  624. 


155.  Nickel,  nickel  oxide,  alloy  of  any  kind  in  which  nickel  is  a 
component  material  of  chief  value,  in  pigs,  ingots,  bars,  rods,  or  plates, 
10  per  centum  ad  valorem ;  sheets  or  strips;  20  per  centum  ad  valorem. 


Notes  of  Dooisioiu 


Construction  of  paragraph  in  gener- 
al.^In  construing  Act  1897,  par.  185, 
relating  to  nickel,  nickel  oxide,  and 
nickel  alloy,  "in  pigs,  ingots,  bars,  or 
sheets,"  held,  that  only  nickel  in  one 
of  the  forms  enumerated  is  included. 
Hermann  Boker  &  Co.  v.  U.  S.  (1907) 
157  Fed.  1003,  85  C.  C.  A.  678,  affirm- 
ing  judgment  (C.  C.  1907)  152  Fed. 
589. 

Alloys.— Wire  made  of  nickel  alloy 
held  not  dutiable  as  an  alloy.  See  par- 
agraph 167. 

Nickel  alloy,  in  rods  and  sheets,  which 
is  incapable  of  practical  use  without 
being  subjected  to  further  manipulation 
and  manufacture,  held  dutiable  under 
paragraph  167^  of  Act  1894,  as  an 
alloy  '*in  which  nickel  is  the  component 


material  of  chief  yalue,''  and  not  under 
paragraph  177,  covering  ''manufactured 
articles  or  wares,  not  specifically  pro- 
vided for,  composed  wholly  or  in  part  of 
any  metaL"  Boker  v.  U.  S.  (1899)  97 
Fed.  205,  38  C.  C.  A.  114. 

Rods  and  plates  of  nickel  alloy,  inca- 
pable of  practical  use  without  further 
manipulation  or  manufacture,  held  du- 
tiable as  alloy  in  which  nidcel  is  the 
component  material  of  chief  value,  un- 
der paragraph  167%,  Act  1894,  and  not 
as  manufactured  articles  composed  in 
whole  or  in  part  of  any  metal,  not  spe- 
cifically provided  for.  Boker  v.  U.  S. 
(C.  C.  1898)   86  Fed.  119. 

Anodes^Anodes,  consisting  of  nickel 
plates,  held  dutiable  as  manufacture  of 
nickel.    See  paragraph  167. 


Notes  of 

penSi^Fountain  pens   held 


See  para- 


156.  Pens,  metallic,  not  specially  provided  for  in  this  section,  8 
cents  per  gross ;  with  nib  and  barrel  in  one  piece,  12  cents  per  gross. 

157.  Penholder  tips,  penholders  and  parts  thereof,  gold  pens,  foun- 
tain pens,  and  stylographic  pens ;  combination  penholders,  comprising 
penholder,  pencil,  rubber  eraser,  automatic  stamp,  or  other  attach- 
ment, 25  per  centum  ad  valorem :  Provided,  That  pens  and  penhold- 
ers shall  be  assessed  for  duty  separately. 

Deoisioiifl 

pen  is  an  ink-holding  writing  instru- 
ment with  a  pen  and  complete  for  use; 
hence  parts  of  fountain  pens  were  prop- 
erly assessed  under  paragraph  464,  as 
manufactures  of  hard  rubber.  Schrad- 
er  &  Ehlers  v.  U.  S.  (C.  C.  1910)  180 
Fed.  953;  Schrader  &  Ehlers  ▼.  U.  S. 
(1913)  4  Ct  Cust.  App.  100. 

158.  Pins  with  solid  heads,  without  ornamentation,  including  hair, 
safety,  hat,  bonnet,  and  shawl  pins;  any  of  the  foregoing  composed 
wholly  of  brass,  copper,  iron,  steel,  or  other  base  metal,  not  plated  with 
gold  or  silver  and  not  commonly  known  as  jewelry,  20  per  centum  ad 
valorem. 

Kotes  of  Deoiflioiu 
Hairpins^— 'Iron  and  steel  wire  hair- 
pins, which  are  not  specifically  enumer- 
ated m  the  act  of  1883,  held  not  duti- 
able as  "pins,  solid  head  or  other,"  men- 


Fountain 

not  dutiable  as  penholders, 
graph  369. 

The  legislative  history  of  paragraph 
187,  Act  1909,  shows  that  the  several 
parts  of  foxmtain  pens  are  to  be  dis- 
tinguished on  assessment  from  foun- 
tain pens  themselves;    that  a  foxmtain 


tioned  in  section  2502,  Schedule  C,  of 
that  act,  but  as  "manufactures,  articles 
or  wares,  not  specifically  enumerated, 
♦  ♦  ♦  composed  wholly  or  in  part  of 
iron»  steel,"  etc.,  as  previous  tariff  acta 


treated  hairpins  as  distinct  from  "pins, 
solid  head  or  other."  Robertson  v. 
Rosenthal  (1889)  10  Sup.  Ot  120,  132 
U.  S.  460,  33  L.  Ed.  392. 

"Metalllo."-The  word  "metallic,"  in 
paragraph  170,  Act  1894,  qualified  the 
whole  paragraph;  and  pins  which  were 
not  metallic  were  not  within  its  provi- 
Biona.    H.  B.  Claflin  Co.  v.  U.  S.  (C. 
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0.  1897)  78  Fed.  805,  judgment  revers- 
ed U.  S.  V.  Giese  (1897)  83  Fed.  692, 
28  C.  0.  A.  380. 

Pins  with  glass  hMuls.r-Pins  with 
glass  heads  held  not  dutiable  as  pins 
metallic.     See  paragraph  95. 

Black-headed  pins  held  dutiable  under 
paragraph  206  of  the  act  of  1890,  as 
"pins,  metallic,"  and  not  under  para- 
graph 108,  as  manufactures  of  glass,  or 
of  which  glass  is  the  component  mate- 
rial of  chief  value.  Steinhardt  v.  U.  S. 
(C.  C.  1898)  92  Fed.  139. 

Fancy  pins,  with  metal  shafts,  and 
metal,  glass,  or  paste  heads,  held  duti- 
able under  paragraph  206,  Act  1890,  as 
"pins,  metallic,"  and  not  under  para- 
graph 108,  as  "manufactures  of  which 
glass  is  the  component  of  chief  value, 
not  specially  provided  for."  Worthing- 
ton  V.  U.  S.  (C.  0. 1898)  90  Fed.  797. 

Hat  and  lace  pins,  having  heads  of 
glass  or  similar  material,  held  dutiable 
as  "metallic"  bonnet  and  lace  or  belt 
pins,  under  Act  1890,  par.  206,  and  not 
as  manufactures  of  metal,  under  para- 
graph 215.  U.  S.  ▼.  Wolff  (C.  C.  1895) 
69  Fed.  327. 

"Mourning  pins,"  "hat  pins,"  "bonnet 
pins,"  "shawl  pins,"  being  articles  com- 


posed of  a  steel  or  hardened-iron  shank, 
having  a  round  or  cut  head  of  glass  or 
jet,  either  polished  or  dull,  held  "pins, 
solid  head  or  other,"  dutiable  under 
Schedule  G  of  Act  1883,  and  not  as 
"manufactures,  articles,  or  wares  not 
specially  enumerated."  Dieckerhoff  v* 
Robertson  (C.  C.  1890)  44  Fed.  160. 

Piated^Whether  paragraph  188  be 
considered  independently  or  in  its  rela- 
tion to  other  parts  of  the  law,  there  is 
no  ground  either  in  its  legislative  his- 
tory or  its  administrative  construction 
for  going  beyond  its  express  terms  in 
fixing  its  meaning.  No  commercial  des- 
ignation is  shown,  and  according  to  the 
very  terms  of  the  paragraph  all  the 
hairpins  or  safety  pins  of  the  impor- 
tation overlaid  or  coated  with  precious 
or  base  metals  were  "plated"  within 
those  terms.  Bloomingdale  Bros.  v.  U. 
S.  (1912)  3  Ct.  Cust  App.  204. 

Safety  p I ns^—" Safety  pins,"  compos- 
ed of  metal  and  having  a  shank  of  about 
1%  inches  in  length,  the  point  being 
protected  by  a  shield  or  guard,  also 
composed  of  metal,  held  "pins,  solid 
head  or  other,"  dutiable,  under  Schedule 
C,  Act  1883.  Dieckerhoff  v.  Robertson 
(C.  C.  1890)  44  Fed.  160. 


159.  Quicksilver,  10  per  centum  ad  valorem.  The  flasks,  bottles, 
or  other  vessels  in  which  quicksilver  is  imported  shall  be  subject  to 
the  same  rate  of  duty  as  they  would  be  subjected  to  if  imported  empty. 

160.  Type  metal,  and  types,  15  per  centum  ad  valorem. 

Notes  of  Deoisioiu 


Type  metal.— The  provision  for  "types, 
old,"  in  Act  1897,  par.  690,  does  not 
include  an  alloy,  containing  approxi- 
mately 85  per  cent  of  lead,  12  per  cent 
of  antimony,  and  3  per  cent  of  tin  and 
copper,  made  from  the  dross  of  type 
metal  refined  and  melted  with  15  to  20 
per  cent,  of  old  movable  types,  and  cast 
in  the  form  of  stereotype  plates,  which 
were  never  used  as  such,  but  broken  in- 
to pieces  and  packed  in  barrels  for  im- 
portation. Such  material  is  dutiable  as 
"type  metal,"  under  paragraph  190. 
Sapery  v.  U.  S.  (1905)  135  Fed.  332, 
68  C.  C.  A.  140. 


Roughly  smelted  lead  bullion,  import- 
ed and  deposited  in  the  bonded  smelting 
warehouse  of  the  importer;  later  refin- 
ed, precious  metals  and  a  percentage  of 
refined  lead  being  extracted  and  leaving 
a  by-product  of  lead,  antimony,  and 
other  substances;  this  by-product  is  not 
to  be  deemed  bullion,  but  type  metal, 
and  when  this  is  withdrawn  from  the 
bonded  warehouse  for  domestic  con- 
sumption it  is  dutiable  under  paragraph 
191,  Act  1909.  American  Smelting  & 
Refining  Co.  v.  U.  S.  (1911)  2  Ot  Cust 
App.  231. 


161.  Watch  movements,  whether  imported  in  cases  or  not,  watch- 
cases  and  parts  of  watches,  chronometers,  box  or  ship,  and  parts 
thereof,  lever  clock  movements  having  jewels  in  the  escapement,  and 
clocks  containing  such  movements,  all  other  clocks  and  parts  thereof, 
not  otherwise  provided  for  in  this  section,  whether  separately  packed 
or  otherwise,  not  composed  wholly  or  in  chief  value  of  china,  porce- 
lain, parian,  bisque,  or  earthenware,  30  per  centum  ad  valorem;  all 
jewels  for  use  in  the  manufacture  of  watches,  clocks,  or  meters,  10 
per  centum  ad  valorem;  time  detectors  15  per  centum  ad  valorem; 
enameled  dials  and  dial  plates  for  watches  or  other  instruments,  30 
per  centum  ad  valorem:  Provided,  That  all  watch  and  clock  dials, 
whether  attached  to  movements  or  not,  shall  have  indelibly  painted  or 
printed  thereon  the  name  of  the  country  of  origin,  and  that  all  watch 
movements,  and  plates,  lever  clock  movements  with  jewels  in  the 
escapement,  whether  imported  assembled  or  knocked  down  for  reas- 
sembling, and  cases  of  foreign  manufacture,  shall  have  the  name  of 
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the  manufacturer  and  country  of  manufacture  cut,  engraved,  or  die- 
sunk  conspicuously  and  indelibly  on  the  plate  of  the  movement  and 
the  inside  of  the  case,  respectively,  and  the  movements  and  plates  shall 
also  have  marked  thereon  by  one  of  the  methods  indicated  the  num- 
ber of  jewels  and  adjustments,  said  numbers  to  be  expressed  either 
in  words  or  in  Arabic  numerals;  and  if  the  movement  is  not  ad- 
justed, the  word  "unadjusted"  shall  be  marked  thereon  by  one  of  the 
methods  indicated;  and  none  of  the  aforesaid  articles  shall  be  de- 
livered to  the  importer  unless  marked  in  exact  conformity  to  this  di- 
rection. 

Kotes  of  Deoiflions 

Cases   covering  watch  movements.— 

Act  18d7,  par.  191,  imposes  specific  and 
ad  valorem  duties  on  "watch  move- 
ments, whether  imported  in  cases  or 
not,"  and  then  provides  that  "watch 
cases  and  parts  of  watches"  shall  pay 
40  per  cent  ad  valorem.  Held,  that 
while  such  paragraph  assumed  that 
completed  watches,  including  case  and 
works,  would  sometimes  be  imported, 
it  nevertheless  imposed  duties  on  the 
cases  separately,  and  that  they  were 
not  dutiable  as  an  entirety,  under  the 
first  half  of  such  paragraph,  as  "watch 
movements  in  cases."  Racine  v.  U.  S. 
(1901)  107  Fed.  Ill,  46  C.  C.  A.  171, 
affirming  judgment  (G.  C.  1899)  99 
Fed.  557. 

The  first  part  of  paragraph  191,  Act 
1897,  imposing  upon  "watch  move- 
ments, whether  imported  in  cases,  or 
not,"  a  specific  duty,  based  on  the 
number  of  jewels,  in  addition  to  an  ad 
valorem  duty  applies  only  to  the  move- 
ments; and,  when  imported  in  cases, 
such  cases  are  dutiable  separately,  un- 
der the  succeeding  part  of  the  para- 
graph. Racine  v.  U.  S,  (C.  C.  1899) 
99  Fed.  557. 

Under  the  act  of  1897  it  was  held  that 
'*watch  movements"  included  "time-de- 
tector movements,"  and  the  insertion 
in  paragraph  192,  Act  1909,  after  "watch 
movements,"  the  words  "includiiig  time- 
detectors,"  plainly  adopts  that  con- 
struction. Accordingly  the  merchandise 
was  not  dutiable  as  entireties,  but  as 
assessed  under  paragraph  192  and  199 
of  the  later  act.  Chicago  Watchman's 
C31ock  Works  v.  U.  S.  (1913)  4  Ct 
Oust  App.  105. 


Jewels.— The  merchandise  here  is 
watch  jewels  made  of  reconstructed  ru- 
bies. They  cannot,  it  would  seem,  be 
devoted  to  any  other  use  or  purpose  ex- 
cept as  jewels  for  watches.  They  are 
the  more  specifically  provided  for  by 
paragraph  192,  Act  1909.  U.  S.  v.  El* 
gin  Nat.  Watch  Co.  (1914)  5  Ct.  Cust. 
App.  336. 

Parts  of  clocks.— The  question  wheth- 
er pieces  of  glass  are  dutiable  as  arti- 
cles of  glass,  or  as  parts  of  clocks,  is 
to  be  determined  by  whether  their  prin- 
cipal or  chief  use  is  as  parts  of  clocks, 
and  not  by  whether  that  is  their  exclu- 
sive use  or  exclusive  commercial  use. 
Magone  v.  Wiederer  (1895)  16  Sup.  Ct. 
122,  123,  159  U.  S.  555,  40  L.  Ed.  258. 

Watch  movements.— So-called  time 
detectors,  used  for  registering  the  move- 
ments of  watchmen,  which  have  a  clock 
mechanism  or  time  indicator,  held  duti- 
able under  paragraph  191,  Act  1897, 
as  "watch  movements,  whether  import- 
ed in  cases  or  not."  Hensel,  Bruck- 
mann  &  Lorbacher  v.  U.  S.  (C.  C. 
1904)  135  Fed.  255, 

Certain  incomplete  watch  movements, 
adjusted  so  as  to  run,  the  only  parts 
lacking  being  the  dial,  or  the  dial,  the 
various  hands,  and  the  minute  wheel, 
held  dutiable  as  "watch  movements," 
and  not  as  "parts  of  watches,  ♦  ♦  ♦ 
not  otherwise  provided  for,"  under  par- 
agraph 191,  Act  1897.  Hipp,  Didisheim 
&  Bro.  V.  U.  S.  (C.  C.  1901)  123  Fed. 
998. 

White  hard  enamel.— White  hard 
enamel  held  not  dutiable  as  watch  ma- 
terial.   See  paragraph  385. 


162.  Zinc-bearing  ores  of  all  kinds,  including  calamine,  10  per  cen- 
tum ad  valorem  upon  the  zinc  contained  therein:  Provided,  That  on 
all  importations  of  zinc-bearing  ores  the  duties  shall  be  estiniated  at 
the  port  of  entry,  and  a  bond  given  in  double  the  amount  of  such 
estimated  duties  for  the  transportation  of  the  ores  by  common  car- 
riers bonded  for  the  transportation  of  appraised  or  unappraised  mer- 
chandise to  properly  equipped  sampling  or  smelting  establishments, 
whether  designated  as  bonded  warehouses  or  otherwise.  On  the  ar- 
rival of  the  ores  at  such  establishments  they  shall  be  sampled  accord- 
ing to  commercial  methods  under  the  supervision  of  Government  of- 
ficers, who  shall  be  stationed  at  such  establishments,  and  who  shall 
submit  the  samples  thus  obtained  to  a  Government  assayer,  designated 
by  the  Secretary  of  the  Treasury,  who  shall  make  a  proper  assay  of 
the  sample  and  report  the  result  to  the  proper  custom  officers,  and  the 
import  entries  shall  be  liquidated  thereon,  except  in  case  of  ores  that 
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shall  be  removed  to  a  bonded  warehouse  to  be  refined  for  exportation 
as  provided  by  law.  And  the  Secretary  of  the  Treasury  is  authorized 
to  make  all  necessary  regulations  to  enforce  the  provisions  of  this  par- 
agraph. 

Notes  of  Deoisioiu 
Zinc-bearing  ores.— The  zinc  ores 
known  as  carbonate,  silicate,  and  sul- 
phide of  zinc  held  free  of  duty,  the 
carbonate  "and  silicate  as  "calamine," 
and  the  sulphide  as  "minerals,  crude,** 
under  Act  1897,  Free  List,  pars.  514, 
614,  except  that  when  they  contain  lead 
they  are  subject  to  the  duty  provided 
on  "lead-bearing  ore  of  all  kinds,"  par- 
agraph 181.  U.  S.  V.  Brewster  (1909) 
167  Fed.  122,  92  C.  C.  A.  574. 


A  commodity,  it  is  true,  is  properly 
assessable  in  its  condition  as  imported, 
but  where  ore,  as  here,  is  shown  to 
have  contained,  as  imported,  both  lead 
and  zinc,  the  zinc  appearing  in  a  quan- 
tity exceeding  10  per  cent,  the  metal 
content  in  both  is  dutiable,  the  lead  un- 
der paragraph  181,  the  zinc  under  para- 
graph 193,  Act  1909.  Consolidated 
Kansas  City  Smelting  &  Refining  Co.  v. 
U.  S.  (1911)  1  Ct  Cust.  App.  472. 


163.  Zinc  in  blocks,  pigs,  or  sheets,  and  zinc  dust;    and  old  and 
worn-out  zinc  fit  only  to  be  remanufactured,  15  per  centum  ad  valorem. 


Kotefl  of  Dooiflions 


Lithographic  zinc  sheets.— "Litho- 
graphic zinc  sheets,"  commercially  so 
known,  being  sheets  of  zinc  as  they  come 
from  the  rolling  mill,  but  coated  on  one 
side  with  a  preparation  suiting  them 
for  use  by  lithographers,  held  dutiable 
as  "zinc  in  sheets,"  under  paragraph 
213,  Act  1890,  and  not  as  manufactures 
not  specially  provided  for,  under  para- 
graph 215.  Langerman  &  Petty  v.  U. 
S.  (C.  C.  1896)  75  Fed.  1. 

Sheets  of  zino  enameled  and  baked^— 

Sheet  of  zinc  enameled  and  baked  held 


See 


not   dutiable   as   zinc  in   sheets, 
paragraph  167. 

Zinc  dust.— Zinc  dust,  used  in  dyeing, 
held  entitled  to  free  entry,  under  para- 
graph 386,  Act  1894,  as  an  article  in  a 
crude  state,  used  in  dyeing,  not  spe- 
cially provided  for,  and  not  dutiable  un- 
der section  3,  as  a  nonenumerated  man- 
ufactured article,  nor  under  paragraph 
174  and  section  4,  as  assimilated  to 
zinc  in  pigs  and  blocks.  U.  S.  v.  Roess- 
ler  &  Hasslacher  Chemical  Co.  (1900) 
99  Fed.  552,  39  C.  C.  A.  651;  Roessler 
&  Hasslacher  Chemical  Co.  v.  U.  S. 
(C.  0.  1899)  94  Fed.  822. 

164.  Bottle  caps  of  metal,  collapsible  tubes,  and  sprinkler  tops,  if 
not  decorated,  colored,  waxed,  lacquered,  enameled,  lithographed,  elec- 
troplated, or  embossed  in  color,  30  per  centum  ad  valorem;  if  dec- 
orated, colored,  waxed,  lacquered,  enameled,  lithographed,  electro- 
plated, or  embossed  in  color,  40  per  centum  ad  valorem. 

Notes  of  Deolflioiu 


Bottle  caps  of  metal.— Viscose  bottle 
caps  held  not  dutiable  as  bottle  caps 
of  metal.     See  paragraph  385. 

"Bottle  caps  of  metal"  in  paragraph 
196,  Act  1909,  is  not  to  be  deemed  a 


term  of  exclusion  forbidding  classifica- 
tion by  similitude  thereunder.  Nevin 
V.  U.  S.  (1914)  5  Ct.  Cust  App.  423. 
See,  also,  Strauss  &  Co.  v.  Same  (1911) 
2  Ct.  Cust  App.  203. 


165.  All  Steam  engines,  steam  locomotives,  printing  presses,  and 
machine  tools,  15  per  centum  ad  valorem;  embroidering  machines, 
and  lace-making  machines,  including  machines  for  making  lace  cur- 
tains, nets,  or  nettings,  25  per  centum  ad  valorem ;  machine  tools  as 
used  in  this  paragraph  shall  be  held  to  mean  any  machine  operated 
by  other  than  hand  power  which  employs  a  tool  for  working  on  metal. 

Notes  of  Deoisions 

Machinesw— In  an  importation  of  card- 
ing machines  some  of  the  clothing  was 
packed  separately.  This  clothing  was 
so  made  as  to  fit  the  different  parts 
of  the  machines,  except  that  a  certain 
amount  of  stretching  would  be  neces- 
sary in  the  final  adjustment.  It  would 
have  been  impracticable  to  import  the 
machines  with  all  the  clothing  attach- 
ed, and  it  was  customary  to  pack  this 
part  of  the  clothing  separately.    Held, 


that  this  clothing  was  not  dutiable  sep- 
arately from  the  rest  of  the  machines, 
but  that  the  whole  apparatus  was  du- 
tiable as  an  entirety  at  the  same  rate. 
U.  S.  V.  Leigh  (C.  C.  1908)  159  Fed. 
314. 

A  machine  may  be  dutiable  as  an  en- 
tirety though  imported  in  separate 
packages  and  requiring  labor  and  ad- 
justment to  be  assembled;  but  if,  un- 
der the  name  of  adjustment,  a  consider- 
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able  part  of  the  mannfacture  of  a  ma- 
chine takes  place,  so  that  the  coinpo- 
sent  parts  when  imported  are  related 
to  the  machine  as  a  raw  material,  the 
raw  material  is  dutiable  accordingly. 
Id. 

Squeezers,  doublers,  spreaders,  draw- 
ing frames,  roving  frames,  and  spinning 
frames,  which  operate  direct^'  on  the 
jute  and  are  all  suitable,  necessary, 
and  are  actually  used  for  the  making, 
of  jute  yarns  of  the  accepted  and  rec- 
ognized commercial  sizes,  held  dutiable 
as  jute  manufacturing  machinery,  un- 
der act  1909.  U.  S.  V.  Murphy  &  Co. 
(3913)   4  Ot  Cust.  App.  301. 

Machine  tools.— A  machine  designed 
and  used  for  shearing  or  cutting  metal 
plates  held  not  a  machine  tool.  See 
paragraph  167. 

Appliance  for  sharpening  pencils  held 
not  a  machine  tool.    See  paragraph  167. 

Bench  lathe  held  not  dutiable  as  ma- 
chine tool.    See  paragraph  167. 

Meat-slicing  machines  held  not  du- 
tiable as  machine  tools.  See  paragraph 
167. 

Pantograph  machines  held  not  du- 
tiable as  machine  tools.  See  para- 
graph 167. 

Power-driven  machine  for  cutting 
bark  ofE  logs  held  not  dutiable  as  a 
machine  tooL     See  paragraph  167. 

Machine  tools  in  paragraph  197,  Act 
1909,  include  the  machine  proper  and 
one  set  of  such  alternate  parts  thereof 
as  are  necessary  for  the  proper  per- 
formance of  the  several  functions  of 
the  machine,  but  does  not  include  dupli- 
cate, extra,  or  spare  parts,  or  parts 
designed  for  use  upon  machines  not 
covered  by  the  importations,  or  any 
that  are  hand  tools  or  appliances.  Nor- 
ma Co.  of  America  v.  U.  S.  (1915)  6 
Ct  Cust  App.  89. 

**Machine  tools"  connotes  the  appli- 
cation of  power  to  an  implement  or 
tool  in  its  use  and  operation  other  than 
hand  power  alone,  and  the  multiplica- 
tion of  the  manual  power  of  the  opera- 
tor by  mechanical  device  is  not  such 
other  motive  power.  U.  S.  v.  Bernard, 
Judae  &  Co.   (1913)  3  Ct.  Cust.  App. 

166.  Nippers  and  pliers  of  all  kinds  wholly  or  partly  manufactured, 
30  per  centum  ad  valorem. 


503.  See,  also,  Same  v.  Georgia  Pa- 
per &  Pulp  Mfg.  Co.  (1912)  3  Ct  Cust. 
App.  410;  Sears,  Roebuck  &  Co.  v. 
U.  S.  (1911)  2  Ct  Cust  App.  329. 

Paragraph  197,  Act  1900,.  applies  ac- 
cording to  the  usual  and  common  or 
chief  use  of  the  articles  there  designat- 
ed, and  it  is  not  necessary  to  show  tbat 
the  imported  machinery  is  used  solely 
in  the  manufacture  of  jute,  to  make  the 
importation  assessable  as  jute  machin- 
ery. U.  S.  V.  Hempstead  &  Son  (1912) 
3  Ct  Cust.  App.  436. 

The  machines  are  composed  of  metal, 
are  used  for  pinking  or  cutting  the 
edges  of  samples  or  other  textile  ma- 
terials^ giving  them  a  scalloped  edge, 
and  are  operated  entirely  by  hand  pow- 
er. Being  operated  by  hand  power, 
they  are  not  "machine  tools,"  and  were 
properly  assessed  as  composed  wholly 
or  in  part  of  metal,  under  paragraph 
199,  Act  1909.  Kjiauth,  Nachod  & 
Kuhne  v.  U.  S.  (1912)  3  Ct  Cust  App. 
435.  See,  also,  Sears,  Roebuck  &  Co. 
V.  Same  (1911)  2  Ct  Cust  App.  329. 

The  importation  is  not  a  "machine 
tool,"  and  it  was  properly  assessed 
under  paragraph  199,  Act  1909,  as  an 
article  composed  wholly  or  in  part  of 
metal.  Surgical  Supply  Importing  Co. 
V.  U.  S.  J1912)  3  Ct  Cust  App.  429. 
See,  also,  Sears,  Roebuck  &  Co.  v. 
Same  (1911)  2  Ct  Cust  App.  329. 

Floor  planers,  with  an  electric  motor 
for  the  attached  planes,  resembling 
generally  lawn  mowers,  but  portable 
and  when  in  use  propelled  by  hand,  held 
machine  tools  under  Act  1909.  Myers 
V.  U.  S.  (1911)  1  Ct.  Cust.  App.  226. 

Printing  press.  —  Bench-lever  em- 
bossers held  not  dutiable  as  printing 
presses.     See  paragraph  167. 

A  printing  press  is  a  machine  used 
in  letterpress  printing  on  paper  and 
like  substances,  and  is  designed  to  pro- 
duce books,  newspapers,  magazines, 
circulars,  handbills,  and  the  like.  Lang 
V.  V.  S.  (1914)  5  Ct  Cust  App.  199. 

Steam  engines.— Rock  drills  and  bar 
hoists  held  not  dutiable  as  steam  en- 
gines.   See  paragraph  167. 


Notes  of 
Surgical  Instruments.— Surgical  in- 
struments are  not  made  classifiable  as 
"nippers"  or  "pliers"  imder  paragraph 
166,  by  reason  of  the  fact  that  they 
have  two  lever  handles  working  on  ^ 
pivot  and  operating  two  cutting,  grip- 
ping, or  pinching  jaws  or  blades.  Koch 
&  Co.  V.  U.  S.  (1916)  6  Ct  Cust  App. 
534. 

Congress  rejected  a  motion  to  amend 
paragraph  166  so  as  to  include  surgical 


Deoisioiui 

and  dental  instruments;  and  the  court 
declines  to  adopt  a  construction  effect- 
ing a  result  precisely  contrary  to  this 
action  by  congress.     Id. 

To  hold  this  would  reduce  to  sur- 
plusage the  enumeration  elsewhere  in 
the  act  of  other  instruments  embody- 
ing this  mechanical  principle  and  ren- 
der either  the  word  "nippers"  or  the 
word  "pliers"  in  this  paragraph  un- 
necessary.    Id. 


167.  Articles  or  wares  not  specially  provided  for  in  this  section ;  if 
composed  wholly  or  in  part  of  platinum,  gold,  or  silver,  and  articles 
or  wares  plated  with  gold  or  silver,  and  whether  partly  or  wholly 
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manufactured,  50  per  centum  ad  valorem;  if  composed  wholly  or 
in  chief  value  of  iron,  steel,  lead,  copper,  brass,  nickel,  pewter,  zinc, 
aluminum,  or  other  metal,  but  not  plated  with  gold  or  silver,  and 
whether  partly  or  wholly  manufactured,  20  per  centum  ad  valorem. 


Notes  of  Deoiflioiu 


1. 

2. 

3. 

4. 

6. 

6. 

7. 

8. 

9. 
10. 
U. 
12. 
13. 
14. 
16. 
1«. 
17. 
18. 
U. 
20. 
21. 
22. 
23. 
24. 
26. 
26. 
27. 
28. 
29. 
80. 
SL 
32. 
38. 
34. 
36. 
36. 
87. 
38. 
39. 
40. 
41. 
42. 
48. 
44. 
46. 
46. 
47. 
48. 
49. 
60. 
61. 
62. 
68. 
64. 
66. 
66. 
67. 


69. 
60. 
61. 

68. 
68. 

64. 
66. 

66. 
67. 
68. 
69. 
70. 
7L 
71 
78. 


Construction  of  paragraph  in  generaL 

Abrasives. 

Acetylene  lamp  lighter. 

AdverUsing  cards. 

Aigrettes. 

Alloy. 

Aluminum  in  coils. 

Anodes. 

Articles  in  part  of  silTer. 

Articles  of  bronze  and  glass. 

Artificial  grasses  bound  with  metal  wire. 

Azimuth  mirrors,  sextants,  and  octants. 

Ball  bearings. 

Bench-lever  embossers. 

Bicycle  chains. 

Bicycle  rims. 

Blanks  cut  from  aluminum. 

Boiler  flues. 

Braids. 

Brass. 

Bronze  ornaments. 

Buckles. 

Bullion  fringe. 

By-products  of  tin. 

Cables. 

Card  clothing  attached  to  iron  flats. 

Castings. 

Cast-iron  desks. 

Cast  steel  machine  worked. 

Coin  swords. 

Combs. 

Compasses. 

Composition  metal. 

Corrugated  iron  sheets  galvanized. 

Cotton  ties. 

Dragees. 

Blectrio  light  bulbs. 

Figures  of  animals. 

Fireplace  and  mantel  sets. 

Flitters. 

Floor  frame. 

Furniture. 

Oallillth  belts. 

Hair  clippers. 

Hairpins. 

Hoop  iron. 

Harmonicas. 

Hollow  ware. 

Hooks  and  eyes. 

Horseshoe  calks. 

Iron   hooks. 

Iron  sand. 

Iron  turnings. 

Kitchen  knives. 

Lawn  rakes. 

Machined  steel   articles. 

Machines  and  appliances. 

Mechanism  for  marking  collapsible  met- 
al tubes.  . 

Metallic  bedsteads. 

Metal  Tessels  used  in  reducing  metals. 

Millinery  articles,  ornaments,  dress 
trimmings,  braids,  cords,  etc. 

Neckchaln. 

Miniature  frames  set  with  precious 
stones. 

Nickel-plated  cast-iron  eccentrics. 

Night  lighto. 

Old  cannon. 

Opera  glasses. 

Paper  lamp  shades. 

Parts  of  lamps  for  burning  gas. 

Philosophical   apparatus. 

Pile  protectors. 

Plated  with  gold  and  silver. 

Bock  drills  and  bar  hoists. 


74. 
75. 
76. 
77. 
78. 
79. 
80. 
81. 


84. 
86. 
86. 
87. 
88. 
89. 
90. 
91. 
92. 
93. 
94. 
96. 
96. 
97. 
96. 


Rollers  used  In  printing  patterns. 

Scythes,  grasshooks,  etc. 

Sheets  of  zinc  enameled  and  baked. 

Shot  chains. 

Bllver  hand  bags. 

Silver-handled  nail  cleaners. 

Sparklers  or  sparklets. 

Statues  and  busts. 

Steam  dredge. 

Steel  shapes. 

Steel   rods  tipped  with  diamond  chips. 

Steel  strips  plated  with  nickel. 

Teme  tin. 

Tin  boxes  for  use  of  smokers. 

Tin  parings  and  lead  shavings. 

Tin  plates. 

Traveling  clock. 

Traveling  set. 

Tubes  for  holding  gas* 

Washers. 

Watch  cases. 

Wax  tapers. 

Wire  cloth. 

Wire  composed  of  nickel  alloy. 

Wreaths,    artificial   flowers,    etc., 

of  cotton  and  wire. 
Zinc  sheets. 


made 


1.  Construction  of  paragraph  In  gen- 
eral.—The  term  "manufactures  of  met- 
al," in  Act  1872,  refers  to  manufactur- 
ed articles  in  which  metal^  form  a 
component  part,  and  not  to  articles  in 
which  they  have  lost  their  form  entire- 
ly, and  have  become  the  chemical  in- 
gredients of  new  forms.  Meyer  v.  Ar- 
thur (1875)  91  U.  S.  570,  576,  23  L. 
Ed.  455. 

White  lead,  nitrate  of  lead,  oxide  of 
sine,  and  dry  or  orange  minertJ,  are 
not  metals;  they  have  no  metallic  qual- 
ities.   Id. 

This  paragraph,  being  a  catch-all 
clause  and  imposing  a  high  rate  of 
duty,  should  not  be  construed  to  in- 
clude any  article  which,  upon  a  fair 
and  reasonable  interpretation  of  the 
preceding  paragraphs,  may  be  included 
in  one  or  the  other  of  them.  Diecker- 
hoff  V.  Kobertson  (C.  C.  1890)  44  Fed. 
160,  162. 

The  third  clause  of  the  schedule  of 
articles  not  specially  enumerated  can- 
not be  construed  to  specifically  enumer- 
ate an  article,  and  therefore  an  article 
coming  within  its  general  description 
cannot  be  held  to  be  specifically  enu- 
merated, within  the  meaning  of  the  last 
clause  of  the  metal  schedule,  imposing 
duties  upon  articles  composed  in  whole 
or  in  part  of  metal  not  elsewhere  spe- 
cifically enumerated.  Aloe  v.  Churchill 
(C.  C.  1890)  44  Fed.  50,  51. 

An  article  is  not  composed  in  part  of 
metal  unless  a  substantial  part  thereof 
is  composed  of  metal.    Id. 

2.  Abrasives.— The  term  "artificial 
abrasives*'  implies  an  abrasive  product 
resulting    from    some    processing    or 
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treatmeat,  and  the  word  "crude"  im- 
pties  that  such  artificial  product  must 
be  in  a  cmde  condition.  The  merchan- 
dise here  is  a  finished,  not  a  crude,  ar- 
ticle, not  beinc;  designed  for  further 
processing.  Harrison  Supply  Co.  t.  U. 
a  (1915)  6  Ct.  Oust  App.  72. 

3.  Aeetylono  lamp  lightor^^Acety- 
lene  lamp  lighters  held  not  smokers'  ar- 
ticles, but  dutiable  as  a  manufacture  of 
metal  under  paragraph  199,  Act  1909. 
Sheldon  &  Co.  v.  U.  S.  (1912)  2  Ct 
Cust  App.  439. 

4.  Advertising  cards^^Iron  show  or 
advertising  cards,  printed  in  different 
colors,  on  plates  of  sheet  iron,  held 
dutiable  under  B.  S.  f  2502,  as  '*man- 
ufactnres  •  *  *  not  specially  enu- 
merated, ♦  ♦  ♦  composed  wholly  or 
in  part  of  iron,"  etc.,  and  not  as 
'Sprinted  matter."  Forbes  Lithograph 
Mfg.  Co.  V.  Worthington  (l'889)  10 
Sup.  Ct  180,  132  U.  S.  055,  33  L.  Ed. 
453,  affirming  judgment  (C.  C.  1886) 
25  Fed.  899. 

5.  AigretteSw^So  far  as  appears 
from  the  record  and  the  samples  in 
evidence,  these  aigrettes  are  manufac- 
tures of  metal,  and  therefore  dutiable 
under  the  provisions  of  paragraph  199, 
Act  1909.  Lang  v.  U.  S.  (1914)  5  Ct 
Cust  App.  85;  U.  S.  v.  Edson  Keith 
&  Co.,  Id.  82. 

6.  Alloy.— An  alloy  in  the  form  of 
pigs,  which  alloy  is  mixed  with  other 
metals,  held  not  dutiable  as  an  article 
composed  of  metal.  See  paragraph 
154. 

Rods  and  plates  of  nickel  alloy  held 
not  dutiable  as  manufactured  articles 
not  specially  provided  for.  See  para- 
graph 155. 

7.  Aluminum  in  coils.— Sheet  alumi- 
num and  aluminum  in  sheets  are  not 
the  same,  and  proof  of  a  .commercial 
designation  of  the  first  is  not  applica- 
ble to  the  other  article.  But  aluminum 
in  coils,  the  goods  here,  differs  inher- 
ently from  aluminum  in  sheets,  and 
the  testimony  sustains  this  view.  The 
aluminum  coils  were  properly  held  du- 
tiable under  paragraph  199,  Act  1909. 
Seligmann  v.  U.  S.  (1915)  6  Ct  Cust 
App.  85. 

8.  Anodes.— Anodes,  consisting  of 
nickel  plates,  held  not  dutiable  as 
sheets  of  nickel,  but  as  a  manufacture 
of  nickel,  under  paragraph  193,  Act 
1897.  Hermann  Boker  &  Co.  v.  U.  S. 
(1907)  157  Fed.  1003,  85  C.  C.  A.  678, 
affirming  judgment  (C.  C.  1907)  152 
Fed.  589. 

9.  Artlolee  In  part  of  silver^The 
presence  in  an  article  of  .276  per  cent 
of  silver,  constituting  the  silver  coat- 
ing therefor,  is  sufficiently  substantial 
to  affect  its  classification  under  a  tariff 
provision  for  articles  Vin  part"  of  sil- 
ver. La  Manna,  Azema  &  Farnan  y. 
U.  S.  (C.  C.  1907)  154  Fed.  955. 
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10.  Articles  of  bronze   and   glass.r^ 

Articles  of  bronze  and  glass  and  china, 
such  as  inkstands,  stamp  boxes,  etc, 
where  the  component  material  of  chief 
value  is  metal,  held,  under  Act  1897, 
dutiable  as  articles  of  chief  value  of 
metal.  Vandiver  v.  U.  S.  (1911)  1 
Ct  Cust  App.  194. 

11.  Artiflclal  grasses  bound  with 
metal  wire.— Artificial  grasses  bound 
with  metal  wire  held  dutiable  within 
the  metal  paragraph  (paragraph  193, 
Act  1897),  according  to  the  weight  of 
the  evidence.  U.  S.  v.  Edson  Keith  & 
Co.  (1914)  5  Ct  Cust  App.  82. 

12.  Azimuth  mirrors,  sextants,  and 
octantSd — ^Azimuth  mirrors,  sextants, 
and  octants  are  dutiable  as  composed 
chiefly  of  metal,  under  paragraph  167, 
Act  1913;  and,  not  being  aids  to  vi- 
sion, are  not  classifiable  as  optical  in- 
struments under  paragraph  93.  U.  S. 
V.  Bliss  &  Co.  (1915)  6  Ct  Cust  App. 
433. 

13.  Bali  bearings.— Ball  bearings  held 
dutiable  as  manufactures  of  metal. 
See  paragraph  106. 

14.  Bench-lever       embossers^^Every 

printing  press  may  be  correctly  describ- 
ed as  a  printing  machine,  but  not  every 
printing  machine  as  a  printing  press; 
and  bench-lever  embossers  built  and 
used  to  emboss  and  stamp  in  gold  va- 
rious substances,  particularly  leather 
employed  in  the  manufacture  of  pocket- 
books  and  notebooks,  held  properly 
dutiable  under  paragraph  199,  Act  1909, 
as  manufactures  in  part  of  metal. 
Petry  &  Co.  v.  U.  S.  (1912)  3  Ct  Cust 
App.  348. 

15.  Bioyole  chains.  —  Bicycle  chains 
held  not  dutiable  as  manufactures  of 
iron  or  steel.    See  paragraph  126. 

16.  Bicycle  rims^— Light  steel  rims 
used  in  the  manufacture  of  bicycle 
wheels  held  dutiable  under  Act  1890  as 
nonenumerated  articles  composed  of 
steel,  and  not  as  "wheels,  or  parts 
thereof,  made  of  iron  or  steel,  and 
steel- tired  wheels  for  railway  purposes, 
whether  wholly  or  partly  finished." 
Stone  V.  U.  S.  (1893)  56  Fed.  826,  6 
C.  C.  A.  153;  Stover  Bicycle  Co.  v.  U. 
S.  (1893)  56  Fed.  1023,  16  C.  C.  A.  683. 

17.  Blanks  cut  from  aluminum^* 
Blanks  cut  from  aluminum  held  not 
sheets  of  aluminum  under  Act  1909, 
but  articles  or  wares  composed  wholly 
of  aluminum,  party  manufactured,  and 
dutiable  under  paragraph  199  of  that 
act.  Universal  Shipping  Co.  v.  U.  S. 
(1913)  4  Ct  Cust  App.  245. 

18.  Boiler  flues.— Purves*  ribbed  boil- 
er flues  held  not  dutiable  as  manu- 
factures not  specially  enumerated.  See 
paragraph  127. 

19.  Braids.— Narrow  metal  braids, 
used  as  garment  trimmings,  held  not 
dutiable  as  manufacture  of  metal.  See 
paragraph  858. 
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20.  Brass.— Brass  is  a  metal  within 
the  tariff  acts,  and  Dutch  metal,  being 
a  manufacture  of  brass,  will  not  be 
considered  a  manufacture  of  which 
copper  is  a  component  of  chief  value. 
Act  Fed.  24, 1869.  U.  S.  v.  UUman  (D. 
C.  1871)  Fed.  Cas.  No.  16,593. 

21.  Bronze  ornaments.— Bronze  orna- 
ments, being  manufactured  articles  and 
advanced  beyond  the  condition  of  the 
"old  copper,"  **clipping'*  and  "composi- 
tion metal,"  in  Free  List,  Act  1894, 
held  dutiable  as  manfactures  of  metal 
under  paragraph  177.  Tiffany  v.  U.  S. 
(C.  C.  1896)  142  Fed.  282. 

22.  Buckles.— Shoe  buckles  held  not 
dutiable  as  manufactures  of  metal  See 
paragraph  356. 

Slides  or  buckles,  made  of  steel  or  a 
base  metal,  some  ornamented  with 
rhinestones  and  some  colored  in  imita- 
tion of  precious  metals,  and  used  in 
ornamenting  slippers,  held  not  within 
the  provision  in  Act  1897,  for  "articles 
commonly  known  as  jewelry,"  but  duti- 
able as  manufactures  of  metal,  not 
specially  provided  for,  under  paragraph 
193  of  said  act.  E.  H.  Bailey  &  Co.  v. 
U.  S.  (C.  C.  1905)  135  Fed.  917. 

Buckles  used  on  shoulder  straps  of 
overalls  held  not  trouser  buckles,  dutia- 
ble under  Act  1897,  par.  412,  as  such, 
but  dutiable  under  paragraph  193,  as 
articles  of  steel  or  iron  not  specially 
provided  for.  U.  S.  v.  Topken  (C.  C. 
1902)  115  Fed.  233. 

23.  Bullion  frfnge,^Bullion  fringe 
held  not  dutiable  as  a  manufacture  of 
metal  not  provided  for.  See  paragraph 
150. 

24.  By-products  of  tin^— Small  disks 
produced  in  the  manufacture  of  tin 
cans,  being  a  by-product  in  the  process 
of  cutting  an  aperture  for  filling,  and 
being  of  much  less  value  than  the  tin 
from  which  they  were  cut,  held  not 
articles  "wholly  or  partly  manufactured 
from   tin  plate,"  under  Act  1897,  nor 

*  "waste"  but  are  dutiable  as  articles 
of  metal,  "whether  partly  or  wholly 
manufactured."  Shallus  v.  U.  S. 
(1908)  162  Fed.  653,  89  C.  C.  A.  445. 

25.  Cables.— A  cable  held  not  dutiable 
as  a  manufacture  of  metal.  See  para- 
graph 114. 

26.  Card  clothing  attached  to  iron 
flatSw— Card  clothing  which  is  attached 
by  means  of  rivets  to  iron  flats,  for  the 
purpose  of  being  attached  to  machines 
for  carding  cotton,  held  not  card  cloth- 
ing, under  Act  1883,  but  manufactures 
composed  wholly  or  in  part  of  iron, 
steel,  etc.  U.  S.  v.  Leigh  (C.  C.  1890) 
41  Fed.  33. 

27.  Castings^— Iron  castings  which  by 
careful  additional  work  have  been  fitted 
as  parts  of  machines,  held  no  longer 
dutiable  as  "castings,"  under  Act  1897, 
but  have  been  advanced  to  the  condi- 
tion of  "articles      ♦      ♦      ♦      of  iron 

•  •     ♦     partly     ♦     ♦     ♦     manufao- 
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tnred."    John  Bromley  &  Sons  v.  U.  S. 
(1907)  150  Fed.  958,  84  C.  C.  A.  458. 

28.  Cast-iron  diskSd— Cast-iron  disks, 
when  subjected  to  processes  of  manu- 
facture and  made  thinner  on  one  edge 
than  the  other  and  with  an  irregular 
surface,  held  not  "plates"  within  the 
meaning  of  paragraph  148,  Act  1897, 
and  were  dutiable  under  paragraph 
193  of  that  act  Prosser  v.  U.  S. 
(1910)  1  Ct.  Cust.  App.  29. 

29.  Cast  steel  machine  worked.— 
Pieces  of  cast  steel  upon  which  ma- 
chine work  had  been  done  after  being 
cast,  and  so  forming  a  combination  of 
parts  ready  for  immediate  use  in  a  ce- 
inent  mill,  held  finished  articles,  and 
not  "plates,"  as  provided  for  under 
paragraph  135,  Act  1897,  but  dutiable 
under  paragraph  193.  U.  S.  v.  Prosser 
(1910)  \  Ct.  Cust.  App.  22. 

30.  Coin  swords.— So-called  "coin 
swords,"  which  consist  of  copper  coins 
corded  together  and  securely  fastened 
around  an  iron  bar  or  rod  covered  by 
metal  foil,  and  used  for  ornamental 
purposes,  held  not  within  the  provision 
for  "coins,"  in  Act  1897,  but  dutiable 
under  paragraph  193  of  the  act  Soy 
Kee  &  Co.  v.  U.  S.  (C.  C.  1910)  177 
Fed.  601. 

31.  Combs.— Combs  held  not  dutiable 
as  manufacture  of  metal.  See  para- 
graph 356. 

32.  Compasses^— It  is  agreed  these 
goods,  of  chief  value  in  brass,  were 
improperly  assessed  by  the  collector. 
From  the  testimony  and  the  exhibits 
themselves  it  appears  these  articles  are 
not  intended  for  use  as  parts  of  watches 
or  watchcases  or  as  field  glasses,  and 
they  are  not  jewelry  or  parts  thereof. 
They  are  intended  to  be  used  as  a  part 
of  something  else  and  were  dutiable  as 
articles  or  wares  not  specially  pro- 
vided for  composed  wholly  or  in  part  of 
metal  under  paragraph  199,  Act  1909. 
Sussfeld,  Lorsch  &  Co.  v.  U.  S.  (1914) 
5  Ct.  Cust  App.  382. 

33.  Composition  metal  .—Composition 
metal  held  not  dutiable  as  a  partly 
manufactured  article  of  metal.  See 
paragraph  460. 

34.  Corrugated  Iron  sheets  galvaniz- 
ed.—An  article  of  merchandise  held  du- 
tiable in  the  condition  it  finds  itself 
when  imported;  and  corrugated  iron 
sheets  that  have  been  galvanized  were 
not  dutiable  under  paragraph  131,  Act 
1897,  but  were  dutiable  under  para- 
graph 193  of  that  act,  though  not  sub- 
ject to  the  additional  duty  of  two- 
tenths  of  1  cent  per  pound  under  para- 
graph 132  of  said  act  Moore  v.  U.  S. 
(1910)  1  Ct  Cust  App.  115. 

35.  Cotton  ties.— Cotton  ties,  each  tie 
consisting  of  an  iron  strip  and  an  iron 
buckle,  imported  in  bundles,  each  bundle 
consisting  of  30  strips  and  30  buckles, 
each  strip  11  feet  long,  the  whole 
blackened,  are  subject  to  a  duty  of  35 
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per  cent,  ad  valorem,  as  "manufactares 
of  iron  not  otherwise  provided  for,"  un- 
der Schedule  E,  R.  S.  §  2504,  and  not 
to  a  duty  of  one  and  a  half  cents  per 
pound,  under  said  schedule,  as  "band, 
hoop,  and  scroll  iron."  Badger  v.  Ran- 
lett  (1882)  106  U.  S.  255,  1  Sup.  Ct 
346,  350.  27  L.  Ed.  194;  Kennedy  v. 
Hartranf  t  (C.  C.  1881)  9  Fed.  18. 

36.  Dragees^Dragees  held  not  duti- 
able as  articles  in  part  of  silver.  See 
paragraph  180. 

37.  Electrlo  light  bulbs^^Electric  light 
bulbs,  colored  and  shaped  as  fruit,  were 
assessed  by  the  board  as  "articles  or 
wares  •  ♦  ♦  composed  wholly  or  in 
part  of  iron,  steel,  lead,  copper,  nickel, 
pewter,  zinc,  gold,  silver,  platinum, 
aluminum,  or  other  metal;  ♦  ♦  • " 
under  paragraph  199,  Act  1909.  This 
assessment  was  proper.  "Manufac- 
tures of  metal"  refers  to  the  material 
and  includes  all  the  component  classes 
of  such  by  whatever  distinctive  name 
known.  U.  S.  v.  Wolff  &  Co.  (1914) 
5  Gt  Gust  App.  418. 

38.  Figures  of  anlmals^^The  provi- 
sion for  toys  in  Act  1897,  par.  434, 
does  not  include  figures  of  animals,  sin- 
gle or  groups,  which  are  known  in 
trade  as  metal  novelties,  and  are  gen- 
erally used  as  mantel  or  cabinet  orna- 
ments, but  are  dutiable  under  para- 
graph 193.  Samstag  &  Hilder  Bros. 
Co.  V.  U.  S.  (C.  C.  1907)  154  Fed.  756. 

39.  Fireplace  and  mantel  sots^^Fire- 
place  and  mantel  sets,  so  designed, 
formed,  shaped,  and  fitted  together 
that  they  have  lost  their  identity  as 
castings  and  have  become  parts  of  a 
consistent  whole,  held  dutiable  under 
paragraph  199,  Act  1909.  Jackson  Go. 
V.  U.  S.  (1912)  2  Ct  Gust  App.  475. 

40.  Flitters.— Flitters  held  dutiable 
as  manufacture  of  metal.  See  para- 
graph 146. 

41.  Floor  frames— Pieces  of  iron  spe- 
cially manufactured,  fitted,  purchased, 
and  shaped,  as  parts  of  a  particular 
floor  frame  held  not  dutiable  under 
Act  1883  as  "iron  or  steel  beams,  gird- 
ers, joists,  ♦  •  ♦  and  building 
forms,  together  with  all  other  struc- 
tural shapes  of  iron,"  but  as  "manu- 
factures, articles,  or  wares  not  spe- 
cially enumerated,  ♦  ♦  ♦  composed 
wholly  or  in  part  of  iron."  Birtwell  v. 
Saltonstall  (C.  C.  1889)  39  Fed.  383, 
judgment  reversed  Saltonstall  v.  Birt- 
well (1893)  14  Sup.  Ct  169,  150  U.  S. 
417,  37  L.  Ed.  1128. 

T-beams,  girders,  joists,  columns, 
posts,  and  other  manufactures  of  iron, 
which,  when  put  together,  constitute 
a  floor  frame  for  one  or  more  floors  of 
a  building,  should  not  be  classified  un- 
der Act  1883  as  an  entirety  as  a  manu- 
facture, but  the  several  parts  should 
be  classified  under  such  several  specific 
provisions  of  the  act  as  are  appHcable 
to  each  class  of  merchandise  in  the  en- 
try.   a886)  18  Op.  Atty.  Gen.  475. 


42.  Furniture^— Furniture  with  metal 
ornamentation  held  not  dutiable  as 
manufacture  of  metaL  See  paragraph 
176. 

43.  Gallfllth  belts^-Gallilith  belts  held 
not  dutiable  as  manufactures  of  metal. 
See  paragraph  356. 

44.  Hair  olippers.— Hair  clippers  held 
dutiable  as  cutlery.    See  paragraph  128. 

Steel  hair  clippers  are  not  to  be 
deemed  machine  tools  and  dutiable  as 
such,  but  are  dutiable  as  steel  not 
specially  provided  for,  under  paragraph 
199,  Act  1909.  Sears,  Roebuck  &  Co. 
V.  U.  S.  (1911)  2  Ct  Gust  App.  329. 

A  tool  supplied  with  rotating  or  re- 
ciprocating knives  or  cutters  arrang- 
ed for  clipping  the  hair  short  or  dose 
is  not  to  be  deemed  scissors  or  shears, 
but  is  a  manufacture  of  steel  not  spe- 
cially provided  for,  and  the  importation 
was  properly  assessed  under  paragraph 
199,  Act  1909.  Sheldon  v.  U.  S.  (1911) 
2  Ct  Gust  App.  109. 

45.  Hairpins.— Hairpins  held  dutiable 
as  nonenumerated  manufactured  arti- 
cles.    See  paragraph  158. 

46.  Hoop  Iron.— If  hoop  iron  has  been 
subjected  to  such  mechanical  treatment 
as  to  convert  it  into  an  article  fitted  for 
a  special  use,  without  any  further  me- 
chanical treatment,  and  unfitted  for  the 
general  purposes  to  which  hoop  iron  is 
adapted,  such  article  is  a  manufacture 
of  iron,  dutiable  as  such,  and  not  as 
hoop  iron.  Kennedy  v.  Hartranft  (G. 
G.  1881)  9  Fed.  18. 

47.  Harmonloa8.^Harmonicas  made 
of  metal  held  not  dutiable  as  manufac- 
tures of  metal.    See  paragraph  342. 

48.  H  ollow  ware.— Glazed  hollow  ware 
held  dutiable  as  manufactures  of  iron, 
etc.     See  paragraph  134. 

49.  Hooks  and  eyes.— Hooks  and  eyes 
held  not  dutiable  as  manufactures  of 
iron.    See  paragraph  151. 

50.  Horseshoe  calks.— Act  1897,  par. 
135,  does  not  include  such  distinctively 
finished  articles  as  horseshoe  calks  in 
the  provision  for  steel  in  all  forms  and 
shapes,  but  such  calks  held  dutiable  as 
a  manufacture  of  metal.  Maldonado  & 
Co.  V.  U.  S.  (C.  C.  1909)  172  Fed.  170, 
judgment  affirmed  (1910)  176  Fed.  737, 
100  C.  C.  A.  282. 

51.  Iron  hookSd— Iron  hooks,  used  in 
the  manufacture  of  feeders  for  wicker 
cards  in  a  carding  machine,  sharpened 
after  being  set  in  the  cylinder,  but  first 
hammered  up  in  the  iron  and  then 
struck  in  a  die,  and  known  to  the  trade 
as  hooks,  and  not  as  iron  forgings,  held 
a  manufactured  article,  within  the 
meaning  of  the  tariff  act,  and  liable  to 
duty  under  paragraph  216.  Lemaire 
Feeder  Co.  v.  Cadwalader  (O.  C.  1890) 
42  Fed.  529. 

52.  Iron  sand.— So-called  "iron  sand," 
a  completed  article  produced  by  a  se- 

.  ries  of  manufacturing  processes  from 
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cast  iron  and  steel  scrap,  held  not  with- 
in the  provision  for  "all  iron  in  ♦  ♦  ♦ 
forms  less  finished  than  iron  in  bars, 
and  more  advanced  than  pig  iron/'  in 
Act  1897,  but  duttable  as  'Iron  manu- 
factured," under  paragraph  103.  Har- 
rison Supply  Oo.  ▼.  U.  S.  (O.  0.  1908) 
IW  Fed.  155. 

The  testimony  showed  that  the  globu- 
lar iron  sand  was  used  in  substantial 
quantities  as  counterpoise  in  the  manu- 
facture of  scales  and  cement,  that  the 
angular  shapes  thereof  were  used  in  the 
manufacture  of  cement,  and  so  negatives 
the  idea  that  the  sand  could  only  be 
used  as  abrasives,  as  required  by  para- 
graph 133,  Act  1909.  It  was  dutiable 
as  an  unenumerated  manufactured  ar- 
ticle under  paragraph  199  of  that  act. 
Harrison  Supply  Co.  v.  U.  S.  (1915)  6 
Ot  Oust  App.  72. 

53.  Iron  turnings.— Iron  turnings  held 
not  dutiable  as  manufactured  iron. 
(1884)  17  Op.  Atty.  Gen.  647. 

54.  Kitchen  knives^-Kitchen  knives 
held  not  dutiable  as  a  manufacture  of 
metaL     See  paragraph  130. 

55.  Lawn  rakesw— Iron  lawn  raises 
with  wooden  handles,  chiefly,  if  not  ex- 
clusively, used  for  raking  lawns,  either 
to  clear  them  of  leaves  or  other  rubbish 
or  to  gather  up  the  cut  grass  left  by 
a  lawn  mower,  serve  no  agricultural 
purpose  and  are  not  admissible  free  un- 
der paragraph  391,  Act  1913.  They 
are  dutiable  under  paragraph  167  as  a 
manufacture  in  chief  value  of  metal. 
U.  S.  V.  Tower  (1916)  6  Ct.  Oust  App. 
562. 

56.  Machined  steel  articles.— Steel  ar- 
ticles that  have  been  either  fully  ma- 
chined, or  that  are  rough  in  part  and 
fully  machined  in  part,  held  something, 
not  forgings,  but  articles  of  steel  part- 
ly or  wholly  manufactured,  under  para- 
graph 193,  Act  1897.  Prosser  &  Sons 
V.  U.  S.   (1911)  1  Ct  Cust.  App.  550. 

57.  Machines  and  appliances.— Appli- 
ances for  sharpening  pencils,  admitted- 
ly hand-power  machines,  held  dutiable 
as  manufactures  of  metal  not  specially 
provided  for,  under  paragraph  199,  Act 
1909,  and  not  as  machine  tools.  Favor, 
Ruhl  &  Co.  V.  U.  S.  (1913)  4  Ot  Cust 
App.  292. 

Pantograph  machines,*  operated  by 
hand  power,  held,  under  Act  1909,  not 
machine  tools,  but  dutiable  as  a  manu- 
facture of  metal.  Johnson  &  Co.  y. 
U.  S.  (1913)  4  Ot  Oust  App.  63. 

Meat-slicing  machines,  whether  oper- 
ated by  hand  power  or  otherwise,  held 
not  used  in  mechanical  work,  so  as  to 
be  regarded  as  machine  tools,  but  du- 
tiable under  Act  1909  as  manufacture 
of  metal.  Gallagher  &  Ascher  v.  U. 
S.  (1913)  3  Ot.  Cust  App.  520. 

A  bench  lathe,  operated  exclusively 
by  force  applied  to  a  treadle  by  the 
foot  of  the  operator,  held,  under  Act 
1909,  not  a  machine  tool,  but  dutiable 
as  a  manufacture  of  metal.     U.  S.  v.- 
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Bernard,  Judae  &  Co.  (1913)  8  Ct. 
Cust  App.  503. 

Machines  composed  of  metal,  used 
for  pinking  or  cutting  the  edges  of 
samples  or  other  textile  materials,  giv- 
ing them  a  scalloped  edge,  operated 
entirely  by  hand  power,  are  not  **ma- 
chine  tools,"  and  were  properly  assess- 
ed as  composed  wholly  or  in  part  of 
metal,  under  paragraph  199,  Act  1909. 
Ejiauth,  Nachod  &  Kuhne  v.  U.  S. 
(1912)  3  Ct  Cust  App.  435. 

Importation  held  not  a  "machine 
tool,"  and  properly  assessed  under 
paragraph  199,  Act  1909,  as  an  article 
composed  wholly  or  in  part  of  metaL 
Surgical  Supply  Importing  Co.  ▼.  U- 
S.   (1912)  3  Ot  Cust  App.  429. 

A  machine,  made  wholly  of  metal, 
operated  entirely  by  hand  power,  and 
designed  and  used  for  shearing  or  cut- 
ing  metal  plates  or  bars,  held  not  a  ma- 
chine tool  under  Act  1909,  but  dutiable 
as  a  manufacture  of  metaL  U.  S.  ▼. 
Knauth,  Nachod  &  Kuhne  (1912)  8 
Ot  Oust  App.  419. 

Large,  power-driven  machines,  con- 
taining a  mechanism  for  revolving  logis 
while  the  bark  on  these  is  cut  away 
by  fixed  knives,  held  not  "macliine 
tools,"  under  Act  1909,  but  articles 
wholly  or  in  part  of  metal  not  specially 
provided  for.  U.  S.  v.  Georgia  Pulp 
&  Paper  Mfg.  Oo.  (1912)  8  Ot  Cust 
App.  410.  See,  also,  Hedden  v.  Rich- 
ard (1893)  13  Sup.  Ot.  891,  149  U.  S. 
346,  37  L.  Ed.  763;  Pickhardt  v.  Mer- 
ritt  (1889)  10  Sup.  Ot  80,  132  U.  S. 
252,  33  L.  Ed.  353;  Myers  v.  Same 
(1911)  1  Ot  Cust  App.  226. 

Exhausters,  composed  of  stoneware 
and  iron,  stoneware  being  the  compo- 
nent material  of  chief  value,  but  iron 
couplings  and  screws,  connecting  the 
stoneware  parts,  being  substantial  and 
material  constituents  of  the  machines, 
held  dutiable  under  paragraph  193,  Act 
1897.  U.  S.  V.  Didier-March  Co.  (1912) 
2  Ot  Cust  App.  436. 

Machine  in  machine  tools  connotes 
the  application  of  some  kind  of  power 
in  the  operation  of  an  implement  other 
than  hand  power  alone,  and  steel  hair 
clippers  held  not  dutiable  as  such,  but 
as  steel  not  specially  provided  for, 
under  paragraph  199,  Act  1909.  Sears, 
Roebuck  &  Oo.  v.  U.  S.  (1911)  2  Ot 
Chist  App.  829. 

58.  Mechanism  for  marking  collap- 
sible metal  tubes^— The  article  here,  a 
printing  mechanism  for  lacquering  and 
marking  collapsible  metal  tubes,  is  not 
used  by  "the  art  or  trade  of  letterpress 
printing,"  and  it  was  properly  assessed 
as  a  manufacture  of  metal  not  special- 
ly provided  for,  under  paragraph  190, 
Act  1909.  Lang  v.  U.  S.  (1914)  5  Ct 
Cust.  App.  199. 

59.  Metallic  bedsteads^B  e  d  s  t  e  a  d 
mounts,  brass  and  iron  castings,  bed- 
stead tubes,  bedstead  knobs,  vases,  cas- 
tors, etc.,  for  use  in  the  manufacture 
of  metallic  bedsteads,  held  not  dutiaUe 
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as  "house  and  cabinet  furniture  in  piece 
or  rough,  and  not  finished,"  under  Act 
1883,  but  as  "manufactures  of  metal." 
Combs  ▼.  Brhardt  (G.  O.  1891)  49  Fed 
636. 

60.  Metal  vessels  useii  In  redooing 
■etaisw— Metal  vessels  designed  to  be 
incased  in  brick  for  use,  fires  being 
built  under  them,  in  the  reduction  of 
metals,  held  not  containers  dutiable  un- 
der i>aragraph  151,  Act  1909,  but  du- 
tiable under  paragraph  199  of  that  act. 
Boessler  &  Hasslacher  Chemical  Co. 
▼.  U.  S.   (1913)  4  Ct  Cust  App.  132. 

61.  INIiiinery  articles,  ornaments, 
dress  trimmings,  braids,  cords,  etc^- 
Metal  beads  temporarily  strung  on  cot- 
ton cords  or  strings  for  the  purpose 
of  facilitating  transportation  held  not 
dutiable,  under  Act  1897,  as  loose  beads, 
but  articles  or  wares  not  specially  pro- 
vided for  in  the  act,  composed  wholly 
or  in  part  of  metal,  whether  wholly  or 
partly  manufactured.  Henry  E.  Frank- 
enberg  Co.  v.  U.  S.  (1907)  27  Sup.  Ot 
628,  206  U.  S.  224,  51  L.  Ed.  1034, 
affirming  judgment  (1906)  146  Fed.  63, 
76  C.  C.  A.  514. 

Millinery  articles,  made  almost  whol- 
ly of  feathers,  but  containing  a  small 
quantity  of  wire,  held  dutiable  as  "ar- 
ticles in  part  of  metal,"  under  Act  1897, 
rather  than  as  "feathers  advanced  or 
manufactured."  XJ.  S.  v.  Berlinger, 
Brown  &  Meyer  (1909)  167  Fed.  800,  98 
C.  C.  A.  190,  writ  of  certiorari  denied 
(1909)  29  S.  Ct  704,  214  U.  S.  527, 
53  li.  Ed.  1068. 

"Gold  straw  braids"  and  "silver  straw 
braids,"  composed  mostly  of  hemp  fiber, 
the  remainder  being  metal,  cotton,  and 
glue,  held  not  entitled  to  free  entry, 
under  Act  1890,  which  puts  on  the  free 
list  braids,  plaits,  laces,  and  similar 
manufactures,  "composed  of  straw, 
chip,  grass,  palm  leaf,  willow,  osier  or 
rattan,"  suitable  for  making  or  or- 
namenting hats,  bonnets,  and  hoods, 
but  assessable  as  manufactures  in  part 
of  metal,  not  specially  provided  for. 
Schilf  V.  U.  S.  (1900)  99  Fed.  555,  39 
C.  C.  A.  652. 

"Soutache  gilt  braid,"  consisting  of 
cotton  cables  around  which  is  braided 
a  gilt  thread  composed  of  metal  wire 
and  cotton  thread,  held  dutiable  under 
Act  1890,  as  a  manufactured  article 
composed  in  part  of  metal,  and  not  as 
metal  thread  of  gilt,  silver,  or  other 
metals,  not  specially  provided  for. 
Wolff  V.  U.  a  (1895)  71  Fed.  291,  18 
C.  C.  A.  41. 

Black  hat  ornaments,  composed  of 
metal  and  black  glass,  made  to  resemble 
•jet,  held  not  articles  commonly  known 
as  jewelry,  under  Act  1897,  but  milli- 
nery trimmings,  dutiable  either  as 
manufactures  of  glass,  or  as  articles 
made  wholly  or  in  part  of  metal,  not 
specially  provided  for,  depending  upon 
whether  or  not  the  glass  is  the  com- 
ponent  material   of    chief   value.     A. 


Bader  &  Co.  v.  U.  &  (C.  C.  1902)  116 
Fed.  541. 

Metal  beads  should  be  assessed  under 
Act  1897,  as  articles  composed  whoUy 
or  in  part  of  iron,  steel,  or  other  metal, 
and  not  as  articles  composed  wholly  or 
in  part  of  beads.  Steinhardt  v.  U.  S. 
(C.  C.  1902)  113  Fed.  996. 

Steel  bead  trimmings  held  dutiable 
under  Act  1883  as  manufactures  of 
metal,  metal  chief  value.  Loewenthal 
V.  U.  S.  (C.  C.  1898)  91  Fed.  644. 

Strung  beads  of  glass,  metal  lined  or 
coated,  the  metal  being  of  chief  value, 
held  dutiable  under  Act  1890,  as  manu- 
factures of  metal  not  specially  provid- 
ed for,  and  not  as  manufactures  of 
which  glass  is  the  component  of  chief 
value,  not  specially  provided  for.  Sam- 
uel Schiff  &  Co.  V.  U.  S.  (C.  C.  1898) 
90  Fed.  795. 

Cords,  fringes,  tassels,  and  braids, 
composed  in  chief  value  of  metal,  and 
not  known  commercially  as  metal 
threads,  nor  as  bullion  held  dutiable 
under  Act  1890,  as  manufactures  com- 
posed wholly  or  in  part  of  metal,  and 
not  as  a  manufacture  of  glass.  Bloom- 
ingdale  v.  U.  S.  (C.  C.  1897)  89  Fed.. 
663. 

Whether  ornaments  made  of  cut  steel, 
steel,  brass,  copper,  or  mother  of  pearl, 
used  for  belts,  dresses,  and  sometimes 
for  the  hair,  are  dutiable  as  "manufac- 
tured articles  not  specifically  provid- 
ed for,  composed  wholly  or  in  part  of 
iron,  steel,"  etc.,  or  as  "jewelry  of 
all  kinds,"  depends  on  the  meaning  at- 
tached by  the  trade  to  the  phrase 
"jewelry  of  all  kinds,"  with  reference 
to  which  congress  is  presumed  to  legis- 
late in  the  tariff  acts.  Bobbins  v.  Rob- 
ertson (C.  C.  1888)  33  Fed.  709. 

Small  imitation  diamonds,  rubies,  and 
other  precious  stones,  set  in  metal 
claws  suitable  for  dress  trimmings,  held 
dutiable  as  manufactures  of  metal. 
U.  S.  V.  American  Bead  Co.  (1913)  3 
Ct  Cust.  App.  509. 

62.  Neck  cliain.^Metal  neck  chain 
held  not  dutiable  as  manufacture  of 
metal.    See  paragraph  356. 

63.  Miniature  frames  set  with  pre- 
cious stones.— The  provision  in  Act 
1897,  par.  434,  for  "articles  commonly 
known  as  jewelry,"  does  not  include 
miniature  frames  composed  of  precious 
metals  set  with  diamonds  and  pearls, 
which  are  not  used  as  articles  of  per- 
sonal adornment  but  for  utility,  but  they 
are  dutiable  under  paragraph  103.  U.  S. 
V.  M.  Knoedler  &  Co.  (C.  C.  1907)  154 
Fed.  928. 

64.  NIckel-piated  cast-Iron  eccentrics. 

—Eccentrics  for  sewing  machines  were 
made  of  cast  iron,  drilled,  reamed,  and 
nickel  plated.  Paragraph  147,  Act  1909, 
is  limited  to  castings  made  wholly  of 
iron.  These  goods,  composed  of  cast 
iron  aud  nickel,  are  strictly  within  the 
terms  of  paragroph  199,  where  a  duty  of 
45  per  cent,  ad  valorem  is  laid  on  arti- 
cles or  wares  partly  or  wholly  manufac- 
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tured  not  specially  provided  for  and 
composed  wholly  or  in  part  of  metaL 
U.  S.  V.  Durbrow  &  Heame  Mfg.  Co. 
(1914)  5  Ct.  Oust  App.  410. 

65.  Night  lights.— Night  lights  of 
which  metal  forms  not  only  a  very  con- 
siderable part,  but  is,  in  fact,  a  very 
important,  substantial,  and  material 
constituent,  held  dutiable  under  Act 
1909  as  a  manufacture  of  metal.  U.  S. 
V.  American  Import  Co.  (1912)  3  Ct. 
Cust.  App.  361;  Same  v.  Borgfeldt  & 
Co.  (1912)  3  Ct.  Cust.  App.  408. 

66.  Old  cannon.— Old  cannon,  made  of 
composition  metal,  and  useless  as  ar- 
tillery, but  salable  as  relics  and  souve- 
nirs, held  dutiable  under  Act  1897  as 
manufactures  of  metal,  and  not  free  of 
duty  as  "old  brass,"  or  as  "composition 
metal."  Downing  v.  U.  S.  (1903)  122 
Fed.  445,  58  C.  C.  A.  427,  affirming 
judgment  (C.  C.  1902)  116  Fed.  779. 

67.  Opera  glasses.  —  Opera  glasses 
held  dutiable  as  articles  in  part  of  metal. 
See  paragraph  93. 

68.  Paper  lamp  shades^-Paper  lamp 
shades,  with  rings  of  wire  at  the  top 
and  bottom  to  hold  the  paper  in  posi- 
tion, and  with  a  wire  framework  across 
the  top  the  metal  constituting  a  substan- 
tial part  of  the  article  both  in  value  and 
in  use,  held  under  R.  S.  §  2499,  dutiable 
as  "manufactures,  articles,  or  wares  not 
especially  enumerated  or  provided  for  in 
this  act,  composed  wholly  or  in  part  of 
iron,  •  •  ♦  or  any  other  metal,"  etc., 
and  not  as  "paper,  manufactures  of,  or 
of  which  paper  is  a  component  material, 
not  specially  enumerated  or  provided  for 
in  this  act."  Hohenstein  v.  Hedden  (C. 
C.  1889)  88  Fed.  94,  judgment  reversed 
(1893)  13  Sup.  Ct.  1047,  149  U.  S.  776, 
37  L.  Ed.  963. 

69.  Parts  of  lamps  for  burning  gas.— 

jParts  of  lamps  for  burning  gas  cannot 
be  said  to  be  hollow  ware  of  iron  or 
steel  similar  to  table,  kitchen,  and  hos- 
pital utensils.  The  article  is  a  part  of 
a  fixed  device  not  complete  in  itself, 
lacking  as  it  does  the  gas  mantel  and 
the  globe  which  ordinarily  accompany 
it,  and  it  must  be  joined  with  a  gas  pipe 
when  put  in  use.  It  was  dutiable  under 
paragraph  199,  Act  1909.  Fensterer  & 
Ruhe  V.  U.  S.  (1914)  5  Ct.  Cust.  App. 
61. 

70.  Philosophical  apparatus.  —  Philo- 
sophical apparatus,  see  paragraph  573. 

71.  Pile  protectors.  —  Pile  protectors 
were  made  of  sectional,  semicircular, 
iron  plates,  which  when  riveted  togeth- 
er took  a  drum  shape.  As  to  the  point 
whether  the  holes  in  the  plates  were 
punched  before  or  after  rolling,  the  tes- 
timony is  distinct  that  they  were  punch- 
ed after  rolling.  This  constitutes  an 
advancement  in  the  course  of  manu- 
facture beyond  hammering,  rolling,  or 
casting,  resulting  in  changing  the  crude 
article  into  a  form  ready  for  actual  use. 
The  merchandise  was  properly  assessed 
under  paragraph  199,  Act  1909,  as  man- 
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ufactures  of  iron  not  specially  provided 
'for.  U.  S.  V.  American  R.  Co.  of  Porto 
Rico  (1914)  5  Ct.  Cust.  App.  474. 

72.  Plated  with  gold  and  8llver.-The 

term  "plated  with  gold  or  silver,"  when 
used  without  limitation,  signifies  that 
the  given  articles  are  coated  with  gold 
or  silver  by  any  one  of  the  several 
known  processes  which  are  employed  to 
cover  or  coat  such  articles  with  a  layer 
of  gold  or  silver.  It  signifies  a  final  con- 
dition rather  than  the  process  by  which 
the  condition  was  produced.  The  ar- 
ticles here  in  question  held  to  be  "plated 
with  gold  or  silver."  Tuska,  Son  &  Co. 
V.  U.  S.  (1915)  5  Ct  Cust  App.  506. 

73.  Rock  drills  and  bar  hoists.— The 

testimony  shows  both  as  to  these  rock 
drills  and  bar  hoists  that  they  were  man- 
ufactured as  machines  to  be  operated  by 
compressed  air  and  as  to  the  bar  hoists 
they  were  specially  designed  for  use  un- 
derground where  steam  cannot  be  em- 
ployed as  a  propelling  force.  The  ar- 
ticles cannot  be  deemed  steam  engines 
and  they  were  properly  assessed  as  man- 
ufactures of  metal.  Hensel,  Bruck- 
mann  &  Lorbacher  v.  U.  S.  (1915)  5 
Ct   Cust.  App.  481. 

74.  Rollers  used  In  printing  patterns. 

— ^RoUers  used  in  printing  patterns  held 
not  dutiable  as  manufactured  articles 
not  enumerated.     See  paragraph  147. 

75.  Scythes,     grasshooks,     etc.  — 

Scythes,  grass  hooks,  and  carpenters* 
pincers,  subjected  before  completion  to 
grinding,  tempering,  or  polishing,  held 
dutiable  as  "manufactures,  articles,  or 
wares,  not  specially  enumerated  ♦  ■♦  ♦ 
composed  •  ♦  •  of  iron,  steel,  •  ♦  ♦ 
or  any  other  metal,  and  whether  wholly 
or  partly  manufactured,"  and  not  as 
"forgings  of  iron  and  steel,  or  forged 
iron."  Saltonstall  v.  Wiebusch  &  Hilger 
(1895)  15  Sup.  Ct  476,  156  U.  S.  601, 
39  L.  Ed.  549,  reversing  Wiebusch  & 
Hilger  V.  Saltonstall  (C.  C.  1891)  45 
Fed.  40. 

76.  Sheets  of  zinc  enameled  and  bak- 
ed.—Sheets  of  zinc  on  which  several 
coats  of  enamel  had  been  applied,  one 
coat  at  a  time,  and  after  each  applica- 
tion baked  in  an  oven,  held  not  dutiable 
under  Act  1909  as  zinc  in  sheets  coated 
or  plated  with  nickel  or  other  metal  or 
solutions,  but  as  zinc  partly  or  wholly 
manufactured.  Stengel  v.  U.  S.  (1911) 
2  Ct  Cust  App.  137.  See,  also,  De- 
jonge  V.  Magone  (1895)  16  Sup.  Ct 
119,  159  U.  S.  502,  40  L.  Ed.  2G0;  Lan- 
german  &  Petty  v.  U.  S.  (C.  C.  1896) 
75  Fed.  1. 

77.  Shot  chalns^-Shot  chains  held  not 
dutiable  as  an  article  composed  wholly 
or  in  part  of  iron,  etc.  See  paragraph 
126. 

78.  Silver  hand  bags.  — Silver  hand 
bags  held  dutiable  as  articles  of  silver. 
See  paragraph  356. 

79.  Sllver^handled  nail  cleaners.— Sil- 
ver-handled nail  cleaners  held  dutiable 
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as  "manufactures  of  metal "  under  act 
1890,  and  not  as  ''files.*'  Stern  v.  U. 
S.  (C.  C.  1896)  72  Fed.  62. 

80.  Sparklers  or  sparklet8.«A  mix- 
ture of  iron  filings,  magnesium,  alumi- 
num, nitrate  of  barium,  and  gum,  at- 
tached to  a  thin  strip  of  metal  to  serve 
as  a  haudle,  constituting  vrhnt  are 
known  as  "sparklers"  or  sparklets," 
held  not  dutiable  as  toys  under  Act  1897, 
but  as  manufactures  of  metal  Illf elder 
T.  U.  S.  (1910)  1  Ct.  Oust.  App.  109. 

81.  Statues  and  basts^^Bronze  stat- 
uary, made  by  casting  from  a  clay  or 
plaster  model,  made  by  the  artist,  held 
not  dutiable  under  Act  1890,  as  "statu- 
ary ♦  ♦  ♦  wrought  by  hand  •  ♦.  ♦ 
from  metal,"  but  as  a  manufacture  of 
metal.  TiflFany  v.  U.  S.  (1896)  71  Fed. 
691,  18  O.  C.  A.  297,  affirming  judg- 
ment (G.  a  1895)  65  Fed.  494. 

Bronze  statues  molded,  but  finished 
by  the  hand  of  the  sculptor,  held  duti- 
able as  manufactures  of  metal,  under 
Act  1890,  and  not  as  "statuary."  Tif- 
fany V.  U.  S.  (C.  O.  1895)  66  Fed.  737. 

Under  Act  1909,  pars.  149,  158,  cast 
hollow  ware  must  be  made  of  cast  iron, 
and  hence  bronze  statuary  made  of 
spelter  must  be  assessed  under  para- 
graph 199,  as  a  manufacture  of  metal. 
Sears,  Roebuck  &  Go.  ▼.  U.  S.  (1912) 
2  Gt  Gust  App.  451. 

82.  Steam  dredge^— A  steam  dredge 
and  scows  used  in  connection  there- 
with are  "vessels,"  within  the  meaning 
of  R.  S.  I  3,  ante,  §  3,  and  neither  is 
dutiable  under  Act  1894,  par.  177,  as 
"manufactured  articles,"  not  specially 
provided  for,  and  composed  wholly  or 
in  part  of  metal.  The  International 
(1898)  89  Fed.  484,  32  G.  G.  A.  258, 
affirming  decree  (D.  G.  1897)  83  Fed. 
840. 

83.  Steel  shapes.— No  commercial 
designation  appearing,  a  variety  of 
steel  shapes  ready  to  be  enameled  and 
converted  into  pitchers,  knobs,  handles, 
spouts,  etc.,  held,  under  Act  1897,  less 
aptly  described  as  pressed,  sheared,  or 
stamped  shapes,  or  as  steel  in  all  forms 
and  shapes,  than  as  articles  or  wares 
composed  of  steel,  whether  wholly  or 
partly  manufactured.  Lunham  &  Moore 
▼.  U.  S.  (1911)  2  Gt  Gust  App.  1. 

84.  Steel  rods  tipped  with  diamond 
chlps^-Steel  rods,  1%  of  an  inch  in 
length  and  s/iq  of  an  inch  in  diameter, 
tipped  with  diamond  chips,  and  used  in 
an  engraving  machine,  held  dutiable 
under  Act  1897  as  articles  not  specially 
provided  for,  composed  wholly  or  in 
part  of  steel,  and  not  as  "precious 
stones  set"  .  In  re  John  Hope  &  Sons 
Engraving  &  Manufacturing  Go.  (G.  G. 
1900)  100  Fed.  286. 

85.  Steel  stripe  plated  with  nickel.— 
Steel  strips  plated  with  nickel,  held 
dutiable  under  act  1909  as  manufac- 
tures of  metal  not  provided  for. 
Hirsch  &  Go.  v.  U.  S.  (1913)  4  Gt 
Gust  App.  82.     See,  also,  Eckstein  y* 


Same  <G.  O.  1905)  140  Fed.  94;   Vic- 
tor V.  Same  (G.  G.  1904)  128  Fed.  472. 

86.  Terne  tind— Terne  tin  held  not 
dutiable  as  manufacture  of  tin.  See 
paragraph  109. 

87.  Tin  boxes  for  use  of  smokers.— 
Tin  boxes  for  use  of  smokers  held  not 
dutiable  as  manufactures  of  metal.  See 
paragraph  381. 

88.  Tin  parings  and  lead  shavings.— 
Tin  parings  and  lead  shavings  obtained 
by  the  use  of  a  lathe  in  the  ordinary 
methods  of  turning  bars  of  metal  to 
shape  and  form  held  dutiable  under 
Act  1909,  as  articles  or  wares  not  spe- 
cially provided  for  composed  wholly  or 
in  part  of  lead  or  other  metal,  and  not 
as  waste.  Hodgart  &  Co.  v.  U.  S. 
(1911)  2  Gt  Gust  App.  311. 

89.  Tin  plates.- Tin  plates  held  not 
dutiable  as  manufactures  of  metal. 
See  paragraph  109. 

90.  Traveling  clockw— Traveling  clocks 
held  dutiable  as  manufactures  of  met- 
al, under  Act  1890.  Tiffany  v.  U.  S. 
(G.  G.  1895)  66  Fed.  737. 

91.  Traveling  set.— Leather  cases  fit- 
ted with  an  assortment  of  tools,  con- 
sisting of  a  screw  driver,  saw,  file,  and 
small  blades,  for  which  a  single  handle 
suffices  when  used,  held  not  dutiable 
under  section  452,  Act  1909,  as  a 
"traveling  set,"  but,  adapted  and  in- 
tended for  emergencies  only,  they  are 
dutiable  as  articles  made  wholly  or  in 
part  of  metal,  under  paragraph  199  of 
that  act  U.  S.  v.  Ovington  Bros.  & 
Go.  (1912)  2  Gt  Gust  App.  393. 

92.  Tubes  for  holding  gas.- Tubes  of 
wrought  steel  for  holding  gas  under 
pressure  held  not  dutiable  as  manufac- 
ture of  steel.     See  paragraph  127. 

93.  Washers.— Washers  intended  for 
use  on  autom(fbUes  held  not  dutiable 
as  manufactures  of  steel.  See  para- 
graph 123. 

94.  Watch  oasesd— Gases  covering 
watch  movements  held  dutiable  sepa- 
rately as  manufactures  of  metal  not 
provided  for.    See  paragraph  161. 

95.  Wax  tapere.— Wax  tapers  with 
metal  base  held  not  dutiable  as  articles 
in  part  of  metal     See  paragraph  367. 

96.  Wire  doth.— Brass  and  bronze 
wire  cloth  held  not  dutiable  as  articles 
made  from  metal  threads,  but  dutiable 
as  manufactures  of  metal  under  para- 
graph 199,  Act  1909.  Tyler  Co.  v.  U. 
S.   (1915)  6  Gt  Gust  App.  158. 

97.  Wire  composed  of  nickel  aifoy.— 
Wire  made  of  nickel  alloy  held  not  du- 
tiable under  Act  1894  as  an  alloy,  but  as 
a  manufactured  article  not  specially 
provided  for.  Boker  v.  U.  S.  (1899) 
97  Fed.  205,  38  G.  G.  A.  114. 

Wire  composed  of  nickel  alloy,  im- 
ported in  spools,  and  ready  for  use  in 
the  construction  of  rheostats,  held  du- 
tiable as  a  manufactured  ware  not  spe- 
cifically provided  for,  composed  wholly 
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or  in  part  of  metal,  under  Act  1894, 
and  not  as  nickel  alloy.  Boker  y.  U.  S. 
(C.  C.  1898)  86  Fed.  119. 

98.  Wreaths,  artificial  flowers,  etc.* 
made  of  cotton  and  wire.— Wreaths  and 
crosses  mounted  on  wire  held  not  du- 
tiable as  manufactures  of  metal.  See 
paragraph  347. 

Where  artificial  flowers,  leaves,  and 
the  like,  have  taken  on,  through  the 
use  of  metal  wire  in  their  construction, 
a  new  form  and  shape  and  name,  they 
are  to  be  deemed  manufactures  of  met- 
al Gage  Bros.  &  Co.  v.  U.  S.  (1912) 
2  Ct  Gust.  App.  427.  See,  also,  U.  S. 
V.  Downing  (1911)  1  Ct  Cust  App. 
337. 

Burial  or  bridal  wreaths,  made  of 
wax,  cotton,  tin,  wire,  and  other  metal, 
held  not  dutiable  under  Act  1897,  lim- 
ited to  feathers,  fruits,  grains,  leaves, 
flowers  and  stems,  or  parts  thereof,  but 


under  paragraph  193  of  that  act  U. 
S.  V.  Downing  (1911)  1  Ct  Cust  App. 
337.  See,  also,  Seeberger  v.  Schlesin- 
ger  (1894)  14  Sup.  Ct  729,  152  U.  S. 
581,  587,  88  L.  Ed.  660. 

99.  Zinc  8heets,^Lithographic  zinc 
sheets  held  not  dutiable  as  manufac- 
tures not  specially  provided  for.  See 
paragraph  163. 

Zinc  sheets,  when  nickel  plated,  held 
not  within  the  provision  in  paragraph 
192,  Act  1897,  for  "zinc  ♦  ♦  ♦  in 
sheets,"  but  dutiable  under  paragraph 
193  of  said  act,  covering  "articles  or 
wares  not  specially  provided  for, 
♦  •  ♦  composed  wholly  or  in  part  of 
nickel,  •  •  ♦  rinc,  ♦  ♦  ♦  wlieth- 
er*  partly  or  wholly  manufactured." 
Eckstein  v.  U.  S.  (C.  C.  1905)  140  Fed. 
94  (judgment  affirmed  [1906]  145  Fed. 
1021,  74  C.  C.  A.  494);  Victor  v.  U. 
S.  (C.  C.  1904)  128  Fed.  472. 


SCHEDULE  D.— WOOD  AND  MANUFACTURES  OF 

168.  Briar  root  or  briar  wood,  ivy  or  laurel  root,  and  similar 
wood  unmanufactured,  or  not  further  advanced  than  cut  into 
blocks  suitable  for  the  articles  into  which  they  are  intended  to  be 
converted,  10  per  centum  ad  valorem. 

169.  Cedar  commercially  known  as  Spanish  cedar,  Hgnum-vitae, 
lancewood,  ebony,  box,  granadilla,  mahogany,  rosewood,  and  sat- 
inwood;  all  the  foregoing  when  sawed  into  boards,  planks,  deals, 
or  other  forms,  and  not  specially  provided  for  in  this  section,  and 
all  cabinet  woods  not  further  manufactured  than  sawed,  10  per 
centum  ad  valorem;  veneers  of  wood,  IS  per  centum  ad  valorem. 


Notes  of  Deoiaioiui 


Mahogany  boards.— Sawed  mahogany 
boards  are  not  dutiable,  under  Schedule 
D,  Act  March  3,  1883  (22  Stat.  501), 
as  "manufactures  of  mahogany,"  but 
are  dutiable  under  the  provision  of  that 
schedule  "for  all  other  articles  of  saw- 
ed lumber,"  etc.  Opinion  of  Attorney 
General  Garland  of  January  21,  1887 
([1887]  18  Op.  535),  concurred  in. 
(1889)  19  Op.  Att>'.  Gen.  360. 

Mahogany  boards  and  planks  held  not 
dutiable  as  manufactures  of  mahogany, 
under  the  clause  in  Schedule  D,  Act 
March  3,  1883,  imposing  a  duty  on 
''manufactures  of  cedar  wood,"  etc.; 
but  they  fall  within  the  designation  of 
himber  in  the  clause  in  same  schedule 
which  imposes  a  duty  on  "sawed  boards, 
planks,  deals,"   etc.,  and  are   dutiable 


under  the  latter  clause. 
Atty.  Gen.  535. 


(1887)  18  Op. 


Sawed  oedar.— Spanish  cedar  strips 
or  boards,  intended  for  use  in  the  man- 
ufacture of  cigar  boxes,  held  properly 
assessed  with  duty  as  sawed  cedar  un- 
der paragraph  203,  Act  1909.  U.  S.  v. 
Owen  &  Co.  (1913)  4  Ct  Cust.  App. 
480. 

Veneers  of  wood.«As  to  veneers  of 
wood  of  exceeding  thinness,  pasted  on 
paper  for  the  purpose  of  keeping  them 
in  shape,  the  paper  being  in  some  in- 
stances the  component  material  of  chief 
value,  held,  that  they  are  within  the 
provision  in  Act  1897,  par.  198,  for 
"veneers  of  wood."  American  Trading 
Co.  V.  U.  S.  (C.  C.  1904)  142  Fed.  214. 


170.  Paving  posts,  railroad  ties,  and  telephone,  trolley,  electric- 
light,  and  telegraph  poles  of  cedar  or  other  woods,  10  per  centum 
ad  valorem. 

Ifotes  of  Deoiaioiui 


Telephone  poles.— Poles  unnotched 
cannot  be  considered  as  a  matter  of 
law  an  unfinished  telephone  pole.    U.  S. 


V.  Myers  &  Co.  (1913)  4  Ct  Cust  App. 
431. 


171.  Casks,  barrels,  and  hogsheads  (empty),  sugar-box  shooks, 
and  packing  boxes  (empty),  and  packing-box  shooks,  of  wood,  not 
specially  provided  for  in  this  section,  IS  per  centum  ad  valorem. 

172.  Boxes,  barrels,  or  other  articles  containing  oranges,  lemons, 
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limes,  grapefruit,  shaddocks,  or  pomelos,  15  per  centum  ad  valo- 
rem :  Provided,  That  the  thin  wood,  so  called,  comprising  the  sides, 
tops  and  bottoms  of  fruit  boxes  of  the  growth  and  manufacture  of 
the  United  States,  exported  as  fruit  box  shooks,  may  be  reimported 
in  completed  form,  filled  with  fruit,  without  the  payment  of  duty ; 
but  proof  of  the  identity  of  such  shooks  shall  be  made  under  reg- 
ulations to  be  prescribed  by  the  Secretary  of  the  Treasury. 

Ifote*  of  Deoisioiui 


Fruit  box  shookSd— Boxes  containing 
oranges  and  lemons,  the  sides,  tops,  and 
bottoms  of  which  were  in  fact  of  Amer- 
ican growth  and  manufacture,  and  which 
were  exported  as  shooks,  held  not  to 
be  deprived  of  the  benefit  of  the  pro- 
viso to  paragraph  216,  Act  1894,  under 
which  they  were  entitled  to  re-entry, 
when  filled,  on  payment  of  half-rate  du- 
ties, merely  because  proof  of  such  facts 
was  not  made  in  the  particular  mode 
prescribed  by  the  treasury  regulations. 
U.  S.  V.  E.  L.  Goodsell  Co.  (1899)  91 


Fed.  619,  33  0.  C.  A.  661,  affirming 
judgment  Same  v.  Goodsell  (O.  C.  1897) 
84  Fed.  155. 

In  showing  that  fruit  boxes  are  en- 
titled to  classification  under  act  1897, 
par.  205,  as  being  made  from  reimport- 
ed shooks,  it  is  not  enough  to  establish 
a  probability  that  many  of  the  boxes 
were  of  such  origin,  but  there  must  be 
definite  evidence  as  to  the  quantity  in 
each  importation  entitled  to  such  das- 
sifioation.  W.  H.  Westervelt  &  Co.  v. 
U.  S.  (C.  C.  1906)  150  Fed.  378. 


173.  Chair  cane  or  reeds  wrought  or  manufactured  from  rattans 
or  reeds,  10  per  centum  ad  valorem;  osier  or  willow,  including 
chip  of  and  split  willow,  prepared  for  basket  makers'  use,  10  per 
centum  ad  valorem;  manufactures  of  osier  or  willow  and  willow 
furniture,  25  per  centum  ad  valorem. 


Notes  of  Deoisioiui 


Manafactures  of  willow.— Under  Act 
1897,  par.  206,  relating  to  **willow  pre- 
pared for  basket  makers'  use,  •  ♦  • 
manufactures  of  •  ♦  ♦  willow,"  it 
was  the  intention  for  the  final  clause  to 
cover  completed  manufactures  from  the 
"prepared"  willow  enumerated  in  the 
preceding  clause;  and  baskets  made 
from  willow  chip  would  be  dutiable 
thereunder  rather  than  as  "manufac- 
tures of  chip"  under  paragraph  449. 
Theodore  Ollesheimer  &  Bro.  v.  U.  S. 
(1907)  158  Fed.  977,  86  O.  C.  A.  181, 
affirming  judgment  (C.  G.  1907)  154 
Fed.  167. 

The  merchandise  is  composed  of  glass 
bottles  and  woven  willow,  and  the  wil- 
low is  BO  woven  and  attached  to  the 
bottles  that  it  produces  an  article  differ- 
ing from  what  is  commonly  understood 
to  be  a  plain  green,  etc.,  glass  bottle. 
The  wicker  is  the  component  mate- 
rial of  chief  value,  and  the  bottle  so 
covered  is  classifiable  as  a  manufac- 
ture of  willow  under  paragraph  212, 
per  force  of  the  similitude  clause  in 
Act  1909.  U.  S.  V.  Mulhens  &  KropfC 
(1913)  4  Ct.  Gust.  App.  496.  See,  al- 
so, Same  v.  Zinn  (1912)  2  Gt.  Gust. 
App.  419. 

Reeds  manufactured  from  rattans^— 

Partly  manufactured  whipstocks,  fish- 
i&g  poles,  and  canes  held  not  dutiable  as 


reeds  manufactured  from  rattans.  See 
paragraph  176. 

Slab  rattan  and  broom  rattan,  used 
only  in  the  manufacture  of  brooms, 
held  not  dutiable  as  reeds,  etc.  See 
paragraph  648. 

Rattan  reeds,  from  which  the  out- 
side has  been  removed,  held  not  "in  the 
rough,"  within  the  meaning  of  Act  1890, 
Free  List,  par.  756,  but  "reeds  wrought 
or  manufactured  from  rattans,"  within 
the  meaning  of  paragraph  229.  Foppes 
&  Partisch  v.  U.  S.  (G.  G.  1894)  154 
Fed.  866,  decree  affirmed  Foppes  v.  U. 
S.  (1895)  79  Fed.  995.  24  G.  G.  A.  682. 

The  provision  in  paragraph  212,  Act 
1909,  for  "chair  cane  or  reeds  wrought 
or  manufactured  from  rattans  or  reeds" 
is  more  specific  than  the  free  list  provi- 
sion for  "reeds  unmanufactured,"  and 
the  clause  applies  to  chair  reeds  made 
from  rattans  or  other  reeds,  whatever 
their  shape,  and  regardless  of  whether 
they  are  made  by  the  first  stripping  of 
the  rattan  or  by  a  subsequent  reduction 
of  stripped  reeds.  Rattan  &  Gane  Go. 
V.  U.  S.  (1915)  6  Gt.  Gust  App.  1; 
U.  S.  V.  Gerdau  Go.  (1915)  6  Gt  Gust. 
App.  7. 

Willow.— "WUlow"  is  used  botanical- 
ly,  colloquially,  and  commercially  to  de- 
scribe a  kind  of  wood.  Krauss  &  Go.  v. 
U.  S.  (1911)  2  Gt  Gust.  App.  17. 


174.  Toothpicks  of  wood  or  other  vegetable  substance,  25  per 
centum  ad  valorem;  butchers'  and  packers'  skewers  of  wood,  10 
cents  per  thousand. 

Hotel  of  Deoisioiui 

Tooihplck8.r-Toothpicks  held  not  du-      pared,"  under  paragraph  768,  Act  1883, 
tiable   as  "qmllfl,  prepared   or   unpre-      but  as  nonenumerated  articles,  manu- 
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factared  in  part,  under  R.  S.  f  2516.      Same  v.  Steams  (G.  G.  1896)  75  Fed. 
U.  S.  V.  Borgfeldt  (1897)  79  Fed.  953,      833. 
25   G.  G.  A.   257,   affirming  judgment 

175.  Blinds,  curtains,  shades,  or  screens  any  of  the  foregoing  in 
chief  value  of  bamboo,  wood,  straw,  or  compositions  of  wood,  not 
specially  provided  for  in  this  section,  20  per  centum  ad  valorem; 
if  stained,  dyed,  painted,  printed,  polished,  grained,  or  creosoted, 
and  baskets  in  chief  value  of  like  material,  25  per  centum  ad  va- 
lorem. 

Hotel  of  Deoisioiui 


Baskets.— Bamboo  basket  bags,  which 
may  be  closed  at  the  top  by  drawing  the 
material  together,  held  improperly  clas- 
sified as  a  basket.  U.  S.  v.  Yautine  & 
Go.  (1913)  4  Gt  Gust  App.  516. 

^'Baskets*'  is  a  term,  descriptive  eo 
nomine,  and  the  sole  requirement  need- 
ed to  bring  "baskets"  within  the  provi- 
sions of  paragraph  214,  Act  1909,  is 
that  they  should  in  fact  be  the  articles 
there  described,  namely,  baskets  made 
of  bamboo,  wood,  straw,  or  composi- 
tions of  wood.  U.  S.  V.  Zinn  &  Go. 
(1912)  2  Gt  Gust  App.  419. 

Baskets  of  wood,  stained,  dyed,  or 
painted  might  be  classed  as  baskets  of 
wood  under  paragraph  214,  or  as  manu- 
factures of  chip  under  paragraph  463, 
Act  1909;  but  as  the  applicable  lan- 
guage in  paragraph  214  is  the  more  ex- 
act and  specific,  it  must  be  held  to  be 
controlling,  and  the  importation  is  du- 
tiable under  that  paragraph.  Thomsen 
V.  U.  S.  (1911)  2  Gt  Gust  App.  36. 

It  was  the  purpose  of  congress  in 
enacting  paragraph  214,  Act  1909,  to 
constitute  a  new  class  for  all  baskets 
made  of  any  kind  of  wood,  and,  instead 
of  continuing  a  former  provision  where- 
by different  kinds  of  wooden  baskets 
should  be  classified  differently  and  with 
differing  rates  of  duty  to  make  all  wood- 
en baskets  dutiable  at  the  same  rate; 
and  market  baskets  and  hampers  made 
of  willow  held  dutiable,  not  as  manu- 
factures of  willow,  but,  according  to  the 
more  specific  of  two  possible  designa- 
tions, as  baskets  of  wood.  Krauss  & 
Go.  V.  U.  S.  (1911)  2  Ct.  Gust  App.  17. 

Manufactures  of  willow  are  covered 


by  paragraph  212,  Act  1909,  and  bas- 
kets of  wood  are  covered  by  paragraph 
214  of  that  act  Applying  the  recog- 
nized doctrine  that  an  eo  nomine  provi- 
sion is  more  specific  than  one  of  gen- 
eral description,  it  must  be  held  that  the 
term  * 'baskets  of  wood,"  willow  being 
concededly  wood,  is  more  specific  than 
"manufactures  of  willow,"  and  baskets 
made  of  willow  wood  are  dutiable  under 
paragraph  214  of  the  act  in  question. 
Brody  v.  U.  S.  (1911)  2  Gt  Gust  App. 
16. 

Manufactures  of  willow  are  coveted 
by  paragraph  212,  Act  1909,  and  bas- 
kets of  wood  are  covered  by  paragraph 
214  of  that  act.  Applying  the  recog- 
nized doctrine  that  an  eo  nomine  pro- 
vision is  more  specific  than  one  of  gen- 
eral description,  it  must  be  held  that 
the  term  "baskets  of  wood,"  willow 
being  concededly  wood,  is  more  specific 
than  "manufactures  of  willow,"  and 
baskets  made  of  willow  wood  are  duti- 
able under  paragraph  214  of  the  act  in 
question.     Id. 

Both  wistaria,  a  vine-like  shrub  with 
a  bark,  and  rattan,  which  belongs  to  the 
palm  family,  have  the  appearance  and 
general  qualities  of  wood;  and  bags 
and  baskets  made  of  either  held  dutiable 
under  paragraph  208,  Act  1897.  Tuska 
▼.  U.  S.  (1911)  1  Gt  Gust  App.  535. 

Splash  mats.— Wood  strips,  joined  or 
sewed  together  with  cords,  with  figures 
in  imitation  of  paintings  stenciled  on 
these,  used  as  splash  mats,  placed  above 
washstands,  held  dutiable  under  para- 
graph 214,  Act  1909.  U.  S.  v.  Butler 
Bros.  (1912)  3  Gt.  Gust  App.  390. 


176.  House  or  cabinet  furniture  wholly  or  in  chief  value  of  wood, 
wholly  or  partly  finished,  and  manufactures  of  wood  or  bark,  or  of 
which  wood  or  bark  is  the  component  material  of  chief  value,  not 
specially  provided  for  in  this  section,  IS  per  centum  ad  valorem. 


Ifotes  of  Deoisionji 


1. 

2. 
8. 
4. 
6. 
6. 

7. 

8. 

9. 
10. 
U. 
12. 
18. 
14. 


Construction  o£  paragraph  in  general. 

Bamboo. 

Bedsteads. 

Boards  planed  and  matched  for  splines. 

Boards  tongued  and  grooved. 

Boxes     veneered     with     rosewood     or 

ebony. 
Ceilings  painted  on  wood. 
Embroidered  silk  screens. 
Frames  for  pictures. 
Furniture  with  metal  ornameQtatlon. 
Harmonicas. 
Holly  whips. 
Lumber   flreproofed. 
Manicure  sticks. 


16.  Paintings  on  panels  of  papier  mftch6. 

16.  Partly   manufactured   whipstocks,  fish- 

ing poles,  and  canes. 

17.  Picture  frames. 

18.  Racing  shells. 

19.  Smokers'    tables. 

20.  Split  bamboo. 

21.  Spools. 

22.  Statues  in  wood. 

28.  Upholstered    furniturow 

24.  Wood  brushes. 

26.  Wood  flour. 

I.  Construction  of  paragraph  In  gen- 
eral.—In  Act  1897,  par.  208,  providing 
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for  ••furniture  of  wood,  ♦  ♦  ♦  or  of 
which  wood  is  the  component  material 
of  chief  value,"  the  last  dause  as  to 
chief  value  does  not  relate  to  the  pro- 
vision for  furniture;  and  furniture 
whose  frame  work  and  principal  bulk 
are  of  wood  is  furniture  "of  wood," 
within  the  meaning  of  the  paragraph, 
though  decorative  metal  may  be  the 
component  of  chief  value.  O.  G.  Hemp- 
stead &  Son  V.  U.  S.  (G.  0.  1909)  168 
Fed.  ^0,  judgment  affirmed  U.  S.  v. 
O.  G.  Hempstead  &  Son  (1910)  175 
Fed.  966,  99  C.  0.  A.  356. 

The  provision  for  house  or  cabinet 
furniture  of  wood  wholly  or  partly  fin- 
ished and  manufactures  of  wood,  in  Act 
1887,  par.  208,  was  intended  to  cover 
aU  finished  manufactured  wooden  arti- 
cles, however  different  they  may  be 
from  house  or  cabinet  furniture.  Nairn 
Linoleum  CJo.  v.  U.  S.  (0.  O.  1907)  151 
Fed.  955. 

"Aianufactures  of  wood,''  as  used  in 
paragraph  181,  Act  1894,  means  arti- 
cles made  of  wood,  and  completed  into 
things  different  from  what  the  wood 
was  before.  Dudley  v.  U.  S.  (C.  C. 
1896)  74  Fed.  548,  applying  Hartranft 
V.  Wiegmann  (1887)  7  Sup.  Ct.  1240, 
121  U.  S.  609,  30  K  Ed.  1012,  and 
Maddock  v.  Magone  (1804)  14  Sup.  Gt 
588,  152  U.  S.  368,  88  L.  Ed.  482,  and 
judgment  affirmed  U.  S.  v.  Dudley 
(1897)  79  Fed.  75,  24  G.  G.  A.  449. 

Gabinet  ware'  and  house  furniture, 
whether  in  pieces  fitted  so  that  they  can 
be  put  together  and  made  ready  for  use, 
or  actually  put  together  and  made 
ready  for  use,  as  such  furniture,  if 
'"finished,"  held  dutiable  under  the  pro- 
vision for  "cabinet  ware  and  house  fur- 
niture, finished,"  in  Act  1883,  and  not 
under  the  provision  for  "house  or  cab- 
inet furniture  in  piece  or  rough,  and 
not  finished."  Bichard  v.  Hedden  (G. 
C.  1890)  42  Fed.  672,  judgment  revers- 
ed Hedden  v.  Bichard  (1893)  13  Sup. 
Ct  891,  149  TJ.  S.  346,  37  L.  Ed.  763. 

The  house  or  cabinet  furniture  duti- 
able under  the  provision  for  "house  or 
cabinet  furniture  in  piece  or  rough,  and 
not  finished,"  contained  in  Act  1883  is 
house  or  cabinet  furniture,  not  only  "in 
piece  or  rough,"  but  also  "not  finished.'* 
Id. 

The  term  "finished,"  as  applied  to 
house  or  cabinet  furniture  at  and  prior 
to  the  passage  of  Act  1883,  in  the  fur- 
niture trade  of  this  country,  was  used 
to  designate  not  only  house  or  cabinet 
furniture  that  was  in  pieces  fitted  so 
that  they  could  be  put  together,  and 
made  ready  for  use  as  such  furniture, 
but  also  house  or  cabinet  furniture  that 
was  actually  put  together,  and  made 
ready  for  use  as  such  furniture  when 
shellacked  or  varnished  or  painted,  etc. 
Id. 

Where  the  importation  consisted  of 
the  defined  parts  of  a  piece  of  furni- 
ture, it  being  apparent  those  parts  were 
designed  for  a  particular  use  and  that 
their  suitableness  for  any  other  pur- 


pose had  been  destroyed,  the  merchan- 
dise is  taken  out  of  the  category  of 
lumber  or  wood,  it  has  become,  as  in 
the  case  here,  a  partly  fiiiished  chair 
or  an  article  of  house  furniture  partly 
finished,  and  as  such  is  dutiable  under 
paragraph  215,  Act  1909.  Wanner  ▼. 
U.  S.  (1911)  2  Gt  Gust  App.  68. 

2.  BamboOi^Bamboo  scrolls  for  waU 
decoration  and  bamboo  blinds  for  win- 
dow shades,  composed  of  strips  of 
bamboo,  joined  together  by  cords,  held 
dutiable  under  paragraph  230,  Act  1890, 
as  manufactures  of  wood.  U.  S.  v. 
China  &  Japan  Trading  Co.  (1896)  71 
Fed.  864,  18  G.  G.  A.  335,  reversing 
China  &  Japan  Trading  Go.  v.  U.  S. 
(G.  G.  1895)  66  Fed.  733. 

3.  Bedsteads^-Metallic  bedsteads  held 
not  dutiable  as  house  or  cabinet  furni- 
ture.    See  paragraph  167. 

4.  Boards   planed    and    matched    for 

splines.— Boards  planed  and  matched  for 
splines  held  not  dutiable  as  manufac- 
ture of  wood.    See  paragraph  647. 

5.  Boards  tongued  and  grooved.— 
Boards  tongued  and  grooved  held  not 
dutiable  as  manufactures  of  wood.  See 
paragraph  647. 

6.  Boxes  veneered  with  rosewood  or 

ebcny^— Fancy  boxes,  of  common  wood, 
veneered  with  rosewood  or  ebony,  and 
known  to  the  trade  as  rosewood  and 
ebony  boxes,  and  as  fancy  boxes  and 
furnished  boxes,  held  dutiable  under 
the  act  of  1846,  as  "manufactures  of 
ebony,  rosewood,"  etc  Sill  v.  Law- 
rence (G.  G.  1850)  Fed.  Gas.  No.  12,- 
850. 

7.  Ceilings  painted  on  wood.— Ceilings 
painted  on  wood  held  not  dutiable  as 
manufactures  of  wood.  See  paragraph 
652. 

8.  Embroidered  silk  screens.— Em- 
broidered silk  screens  with  wooden 
frames  held  not  dutiable  as  screens  of 
wood.     See  paragraph  358. 

9.  F  ram  es  for  pf ctu  res^— Where  paint- 
ings have  been  admitted  free  of  duty, 
the  frames  on  these,  when  framed, 
have,  by  a  long  course  of  practice  in 
the  customs,  recognized  in  law,  been 
dutiable;  and  where  paintings  are  duti- 
able and  are  imported  in  frames,  these 
frames  are  not  integral  parts  of  the 
pictures  and  cannot  be  deemed  con- 
tainers, either  in  themselves  or  by  the 
rule  ejusdem  generis.  The  pictures 
and  the  frames  are  separable  for  tarifiP 
purposes.  Kronfeld,  Saunders  &  Co. 
V.  U.  S.  (1914)  5  Ct  Gust  App.  222. 
See,  also,  U.  S.  v.  Hensel  (1899)  98 
Fed.  418,  39  C.  C.  A.  121. 

10.  Furniture  with  metal  ornamenta- 
tions-Act 1897,  par.  208,  includes  un- 
der the  provision  for  "furniture  of 
wood"  Buhl  furniture,  in  which  metal 
ornamentation  is  the  element  of  chief 
value,  but  in  which  wood  predominates 
in  quantity.  O.  G.  Hempstead  &  Son 
V.  U.  S.  (G.  C.  19C9)    168  Fed.  450, 
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judgment  affirmed  U.  S.  v.  O.  G.  Hemp- 
stead &  Son  (1910)  175  Fed.  966,  99  O. 
O.A.  S56. 

11.  Harmonioas^-Harmonicas  made 
of  wood  held  not  dutiable  as  manufac- 
tures of  wood.    See  paragraph  342. 

12.  Holly  whlps^— Holly  whips,  kept 
for  sale  by  carriage  men  and  hardware 
men,  held  improperly  classified  as  "sad- 
dlery," under  Act  1897,  par.  447.  but 
dutiable  under  paragraph  208,  as  man- 
ufactures of  which  wood  is  the  com- 
ponent material  of  chief  value,  not  spe- 
cially provided  for.  Davies  v.  U.  S. 
(C.  O.  1900)  107  Fed.  266. 

13.  Lumber  Hreproofedd— Lumber  fire- 
proofed  held  not  dutiable  as  manufac- 
ture of  wood.    See  paragraph  647. 

1 4.  M  anlcu re  sticks^— Manicure  sticks, 
being  completed  articles  of  wood,  sev- 
eral inches  long,  pointed  at  one  end 
and  beveled  off  at  the  other  to  form 
a  cutting  edge,  held  "manufactures  of 
wood,"  under  Act  1897,  par.  208.  B. 
B.  Estes  &  Sons  v.  U.  S.  (G.  C.  1909) 
176  Fed.  932. 

15.  Paintings    on    panels    ef    papier 

mftohi.— Paintings  in  oil  on  panels  of 
papier  mfich^  to  go  into  frames  of  a 
fake  door  held  not  dutiable  as  manu- 
factures of  wood.    See  paragraph  652. 

16.  Partly  manufactured  whlpstocks. 
Ashing  poles,  and  oanes^-Rattan  sticks 
for  whip  handles,  painted,  polished,  and 
nearly  completed,  were  dutiable  as 
"manufactures  of  wood,"  under  para- 
graph 230  of  the  act  of  1890,  and  not 
as  "reeds,  wrought  or  manufactured 
from  rattans  or  reeds,"  under  para- 
graph 229.  Foppes  v.  U.  S.  (G.  G. 
1896)  72  Fed.  45,  following  In  re  Fop- 
pes (C..  O.  1893)  66  Fed.  817. 

Partly-manufactured  whipstocks,  fish- 
ing poles,  and  canes,  being  made  from 
rattans  and  malacca,  having  the  outer 
rind  or  enamel  removed,  and  being  ta- 
pered, turned,  sandpapered,  and  var- 
nished, held  dutiable  as  "manufactures 
of  wood,"  under  paragraph  230,  Act 
1890,  and  the  similitude  clause,  and  not 
as  "reeds  manufactured  from  rattans 
or  reeds,"  under  paragraph  229.  In  re 
Foppes  (C.  G.  1893)  56  Fed.  817. 

17.  Picture  frames.— The  word  "paint- 
ings," as  used  in  paragraph  454,  Act 
1894,  cannot  be  construed  to  include 
the  frames  in  which  such  paintings  are 
imported;  nor  are  the  frames  to  be 
assessed  for  duty  as  "coverings,"  under 
section  19  of  the  customs  administra- 
tive act  of  1890  (section  5599,  post), 
but  they  are  to  be  classified  as  separate 
importations,  and  are  dutiable,  under 
paragraph  208,  as  manufactures  of 
wood.  U.  S.  V.  Hensel  (1899)  98  Fed. 
418,  39  G.  G.  A.  121,  reversing  judg- 
ment (G.  G.  1899)  91  Fed.  523. 

An  antique  carved  wood  picture 
frame,  imported  in  connection  with  a 
single  painting,  held  subject  to  duty  un- 
der Act  1890,  par.  230,  as  a  manufac- 
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ture  of  wood,  and  not  exempt  as  a 
part  of  a  collection  of  antiquities.  U. 
S.  V.  Gunther  (1896)  71  Fed.  499,  18 
C.  G.  A.  219. 

18.  Racing  shells^— Racing  shells  held 
dutiable  as  manufactures  of  wood,  un- 
der paragraph  215,  Act  1909.  Thayer 
Y.  U.  S.  (1912)  2  Gt  Gust  App.  526. 

19.  Smokers'  tables.— Tables  having 
smokers*  accessories  held  not  dutiable 
as  cabinet  furniture  of  wood.  See  par- 
agraph 381. 

20.  Spilt  bamhoow— Split  bamboo  held 
not  dutiable  as  a  manufacture  of  wood. 
See  paragraph  648. 

21.  Spools.— Wooden  spools  being  ez« 
eluded  from  subsection  18,  f  28,  Act 
1909,  as  they  are  neither  coverings, 
containers,  nor  of  the  costs,  charges, 
and  expenses  therein  provided,  they 
must  be  rated  for  duty  as  though  sep- 
arate and  distinct  importations  under 
paragraph  215  of  that  act  U.  S.  v. 
Hogan  (1913)  5  Gt  Gust  App.  1;  Same 
V.  Ringk  &  Go.  (1913)  4  Gt  Gust  App. 
349.  See,  also,  Karthaus  v.  Frick  (G. 
G.  1840)  Fed.  Gas.  No.  7,615. 

Spools  not  designed  for  use  otherwise 
than  in  the  bona  fide  transportation  of 
the  artificial  silk  yam  which  they  con- 
tained, and  as  used  entering  into  the 
cost  and  value  of  their  contents  as  ap- 
praised and  assessed  for  duty,  are  not 
"containers  or  coverings"  as  those 
terms  appear  in  subsection  18,  f  28, 
Act  1909,  and  they  are  not  ratable  for 
duty  as  a  separate  entity  under  the 
fundamental  rule  that  forbids  double 
taxation.  They  are  dutiable  as  a  part 
of  the  contents  themselves.  U.  S.  ▼• 
Vandegrift  &  Go.  (1913)  4  Gt  Gust 
App.  355.  See,  also,  Karthaus  v.  Frick 
(C.  G.  1840)  Fed.  Gas.  No.  7.615. 

22.  Statues  In  wood.— Statues  in 
wood  held  not  dutiable  as  manufac- 
tures of  wood.    See  paragraph  652. 

23.  Upholstered    furniture.r^In    Act 

1897,  par.  208,  relating  to  "furniture 
of  wood,  *  *  *  and  manufactures  of 
wood,  or  of  which  wood  is  the  compo- 
nent material  of  chief  value,"  the  fur- 
niture provision  is  not  modified  by  the 
chief  value  clause;  and  upholstered 
furniture,  whose  frames  are  of  wood, 
held  dutiable  under  that  provision, 
though  wood  is  not  the  most  valuable 
component  A.  J.  Woodruff  &  Go.  v. 
U.  S.  (G.  O.  1909)  168  Fed.  452,  judg- 
ment affirmed  U.  S.  v.  A.  J.  Woodruff 
&  Go.  (1909)  175  Fed.  776,  99  G.  G. 
A.  348. 

24.  Wood  brushetw— Sticks  with  the 
end  cut  so  as  to  resemble  a  feather 
duster  held  dutiable  as  manufactures 
of  wood  under  Act  1909,  and  not  as 
brushes.  U.  S.  v.  Sheldon  &,  Go. 
(1913)  4  Gt  Gust  App.  330. 

25.  Wood  flour^— Wood  flour  or  wood 
pulp  held  dutiable  as  manufacture  of 
wood.    Bee  paragraph  648. 
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SCHEDULE  B.— SUGAK,  MOLASSES,   AND  MANUFACTURES   OF 

177.  Sugars,  tank  bottoms,  sirups  of  cane  juice,  melada,  concen- 
trated melada,  concrete  and  concentrated  molasses,  testing  by  the 
polariscope  not  above  seventy-five  degrees,  seventy-one  one-hun- 
dredths  of  1  cent  per  pound,  and  for  every  additional  degree  shown 
by  the  polariscopic  test,  twenty-six  one-thousandths  of  1  cent  per 
pound  additional,  and  fractions  of  a  degree  in  proportion ;  molasses 
testing  not  above  forty  degrees,  15  per  centum  ad  valorem;  test- 
ing above  forty  degrees  and  not  above  fifty-six  degrees,  2J4  cents 
per  gallon;  testing  above  fifty-six  degrees,  Ayi  cents  per  gallon; 
sugar  drainings  and  sugar  sweepings  shall  be  subject  to  duty  as 
molasses  or  sugar,  as  the  case  may  be,  according  to  polariscopic 
test:  Provided,  That  the  duties  imposed  in  this  paragraph  shall 
be  effective  on  and  after  the  first  day  of  March,  nineteen  hundred 
and  fourteen,  until  which  date  the  rates  of  duty  provided  by  para- 
graph two  hundred  and  sixteen  of  the  tariff  Act  approved  August 
fifth,  nineteen  hundred  and  nine,  shall  remain  in  force:  Provided, 
however,  That  so  much  of  paragraph  two  hundred  and  sixteen  of 
an  Act  to  provide  revenue,  equalize  duties,  and  encourage  the  in- 
dustries of  the  United  States,  and  for  other  purposes,  approved 
August  fifth,  nineteen  hundred  and  njne,  as  relates  to  the  color 
test  denominated  as  Number  Sixteen  Dutch  standard  in  color,  shall 
be  and  is  hereby  repealed. 

This  paragraph,  as  originally  enacted,  contained  the  following  proviso:  "Pro- 
Tided  further,  That  on  and  after  the  first  day  of  May,  nineteen  hundred  and 
■fccteen,  the  artidea  hereinbefore  enumerated  in  this  paragraph  shall  be  ad- 
mitted free  of  duty."  Said  proviso  was  repealed  by  Act  April  27,  1916,  e.  93, 
I  1,  39  Stat 

Ifotes  of  Deoisioiui 


Beet  8ugar^-In  construing  Act  1897, 
par.  209,  relating  to  '^sugar  above 
number  sixteen  Dutch  standard  in  col- 
or, and  ♦  ♦  ♦  sugar  which  has  gone 
through  a  process  of  refining,"  held, 
that  it  is  not  necessary  that,  in  order 
to  come  within  the  first  clause  of  this 
provision,  sugar  should  be  capable  of 
being  used  commercially,  without  refin- 
ing, as  cane  sugar;  and  therefore  beet 
sugar,  which  is  not  so  capable,  is  in- 
cluded therein.  Franklin  Sugar  Refin- 
ing Co.  v.  U.  S.  (O.  C.  1907)  153  Fed. 
053. 

Colon  test^— Color,  not  quality,  held 
to  be  the  test  in  determining  the  rate 
o^  duty  on  sugar  under  R  S.  §  2504, 
Schedule  6.  Merritt  v.  Welsh  (1881) 
104  U.  S.  094,  26  L.  Ed.  896. 

Loaf  sugar.-— In  determining  whether 
sugar  drainings  should  be  classed  un- 
der a  tariff  act  as  "not  above  fifty -six 
degrees"  by  the  polariscope,  or  as  "fif- 
ty-six degrees  and  above,"  held,  that 
the  rule  of  de  minimis  non  curat  lex 
does  not  apply  to  drainings  testing  56.- 
025,  so  as  to  require  their  classifica- 
tion under  the  former  provision  as 
testing  56,  by  disregarding  the  fraction 
of  a  degree.  U.  S.  v.  Lueder  (1907) 
154  Fed.  1,  83  O.  C.  A.  131,  reversing 
decision  (C.  C.  1906)  146  Fed.  149. 

In  coxistruing  the  provision  in  para- 
graph 209,  Act  1897,  regulating  duty 
on  sugars  according  to  the  polariscopic 


test,  held  that  the  expressions  therein, 
"testing  by  the  polariscope"  and 
"shown  by  the  polariscopic  test,"  are 
not  used  with  any  special  trade  mean- 
ing that  would  confine  them  to  a  par- 
ticular method  of  conducting  such  test, 
but  import  an  intention  on  the  part  of 
Congress  that  the  method  adopted 
should  be  the  one  best  calculated  to 
make  a  scientific  determination.  U.  S. 
V.  Bartram  Bros.  (1904)  131  Fed.  833, 
65  C.  C.  A.  557,  reversing  judgment 
Bartram  Bros.  v.  U.  S.  (0.  O.  1903) 
123  Fed.  327,  and  writ  of  certiorari 
denied  Bartram  v.  Same  (1904)  25 
Sup.  Ct  792,  195  U.  S.  635,  49  L.  Ed. 
854. 

Where  no  official  polariscopic  test 
had  been  made  of  the  imported  sugar, 
it  was  proper  to  classify  the  sugar  in 
accordance  with  the  settlement  test, 
especially  as  the  importers  had  agreed 
to  accept  such  tests,  and  the  Secretary 
of  the  Treasury  had  authorized  their 
use.  American  Sugar  Refining  Co.  v. 
U.  S.  (0.  C.  1909)  175  Fed.  893. 

Crushed  loaf  sugar  is  not  "loaf  sug- 
ar," within  Act  1816,  c.  107,  where  in 
commerce  loaf  sugar  means  sugar  in 
loaves.  U.  S.  v.  Breed  (C.  C.  1832) 
Fed.  Cas.  No.  14,638. 

Polariscope  testd— Under  Act  1897, 
specific  rates  of  duties  are  laid  upon 
imported  sugars  graduated  according  to 
the  polariscopic  test.  These  tests, 
while  made  by  officers  and  experts  sub- 
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ordinate  to  the  appraiser,  are  reported  sugar,  reported  to  the  collector  for 
to  him,  and  by  him,  after  ascertain-  classification.  (1900)  23  Op.  Atty. 
ment  of  the  quality  and  value  of  the      Gen.  238. 

\ 

178.  Maple  sugar  and  maple  sirup,  3  cents  per  pound;  glucose 
or  grape  sugar,  1%  cents  per  pound;  sugar  cane  in  its  natural 
state,  or  unmanufactured,  15  per  centum  ad  valorem. 

This  paragraph,  as  originally  enacted,  contained  the  following  proviso:  "Pro- 
vided, That  on  and  after  the  first  day  of  May,  nineteen  hundred  and  sixteen, 
the  articles  enumerated  in  this  paragraph  shall  be  admitted  free  of  duty." 
Said  proviso  was  repealed  by  Act  April  27,  1916,  c.  93,  S  2,  39  Stat. 

Ifotes  of  Deoisioiui 

Glucose    and    grape    eupar^— Glucose  M,  but  are  properly  assessed  as  non- 

and  grape   sugar  are  not   dutiable  as  enumerated    manufactures,   under   sec- 

"burnt  starch  or  gum  substitute,"  as  tion  2516.     Weilbacher  v.  Merritt  (O. 

provided  for  in  R.  S.  |  2504,  Schedule  C.  1898)  37  Fed.  85. 

179.  Saccharin,  65  cents  per  pound. 

Notes  of  Deoisioiui 

Saccharine^— Dulcin  held  not  dutiable  the  provision  for  '^aU  chemical  com- 
as saccharine.     See  paragraph  5.  pounds,    ♦    ♦    •    by     whatever     name 

Saccharine  held  not  free  of  duty  un-  known,  and   not  specially  enumerated 

der  the  provision  in  Act  1883,  for  "all  or  provided  for."    Luts  v.  Magone  (C. 

adds  used  for  medicinal,  chemical,  or  G.  1800)  41  Fed.  128,  judgment  affirm- 

manufacturing   purposes   not   specially  ed  (1894)  14  Sup.  Ct.  777,  153  U.  S. 

enumerated  or  provided  for,"  but  duti-  105,  38  L.  Ed.  651;    Cohn  v.  Spalding 

able,  as  a  "chemical  compound,"  under  (G.  G.  1885)  24  Fed.  19. 

180.  Sugar  candy  and  all  confectionery  not  specially  provided 
for  in  this  section,  valued  at  IS  cents  per  pound  or  less,  2  cents 
per  pound;  valued  at  more  than  15  cents  per  pound,  25  per  centum 
ad  valorem.  The  weight  and  the  value  of  the  immediate  cover- 
ings, other  than  the  outer  packing  case  or  other  covering,  shall 
be  included  in  the  dutiable  weight  and  the  value  of  the  merchan- 
dise. 

Kotes  of  Decisions 

Chocolate.— Ghocolate  held  not  duti-  Act  1883  as  "sugar  candy  not  colored." 

able  as  confectionery.     See  paragraph  (1887)  18  Op.  Atty.  Gen.  606. 

231. 

n.-.x^.     T^      X               «i      *    i^  Sweet      crackers.— Sweet     crackers, 

'^r.*"*.!jT-^'^^sf|«    *^^«     o??^^^i?''«  k^own    as    "wafers   and    biscuits,"    in 

ery  "  within  Act  1897   par.  212.    US  ^^ich  the  proportion  of  the  sweetened 

Tap  IT  5'''!r'!?V  il^T  n    F^aT  ^^^^  <^«^ters    to    the    pastry    envelopes,    is 

166  Fed.  751   92  G.  O.  A.  431,  revers-  j  ^ut  in  which  flour  is  used  to  a 

ing   judgments   La   Manna    Azema    &  e^bstantial    extent,    held    not   dutiable 

Trf  o*" n^-A^-^Q®^   ^^^t\  ^f^  ^n^\^^  either  directly  or  by  similitude  as  "con- 

JL^^  9"  or\^^'  ^""^  ^^  ^^'  ^-  ^^^  fectionery,"  under  Act  1897.     U.  S.  v. 

lB4ted.  J.>5.  Thomas    Meadows   &  Co.    (1907)    154 

Fnuit    tablets^-Gonfectionery   known  Fed.  1005,  83  G.  C.  A.  297,  affirmhig 

as  "fruit  tablets"  held  dutiable  under  decree  (G.  G.  1906)  147  Fed.  757. 

SGHEDULB  F.— TOBAGGO  AND  MANUFACTURES  OF 

181.  Wrapper  tobacco,  and  filler  tobacco  when  mixed  or  packed 
with  more. than  IS  per  centum  of  wrapper  tobacco,  and  all  leaf 
tobacco 'the  product  of  two  or  more  countries  or  dependencies 
when  mixed  or  packed  together,  if  unstemmed,  $1.85  per  pound; 
if  stemmed,  $2.50  per  pound ;  filler  tobacco  not  specially  provided 
for  in  this  section,  if  unstemmed,  35  cents  per  pound ;  if  stemmed, 
50  cents  per  pound. 

Ifotes  of  Deeisions 

Percentage  test^^Un stemmed  leaf  to-  at  $1.85  per  pound  as  wrapper  tobacco, 

bacco  suitable  for  cigar  wrappers,  when  under  paragraph  213  of  the  tariff  act 

mixed    or    packed    with   filler    tobacco,  of  July  24,  1897,  and  not  as  fttler  tobac- 

though   constituting  less    than   15   per  co  at  35  cents  per  pound.     Rothschild 

cent,  of  the  whole,  is  separately  dutiable  Sc  Bro.  y.  U.  S.   (1900)  21  Sup.  Ct 
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197.  198,  179  U.  S.  463,  45  L.  Ed.  277, 
answering  certified  qaestions  (1901)  109 
Fed.  1062,  47  C.  O.  A.  686. 

The  percentage  test  is  to  be  applied 
to  the  bale  as  a  unit  if  the  leaves  are 
of  such  uniform  character  as  to  be 
collectively  of  one  class,  and  otherwise 
to  'the  amount  of  each  class  in  the 
bale;  the  separate  hands  in  the  bale 
are  not  to  be  taken  as  the  unit.  The 
test  of  size  is  to  be  applied,  not  to  a 
leaf  as  a  whole,  but  to  each  half  as  di- 
vided by  the  stem,  and  there  must  be 
85  halves  out  of  each  100  halves  having 
a  portion  sufficiently  fine  in  texture,  of 
the  requisite  size,  to  make  at  least 
one  wrapper.  The  test  of  whether 
"100  leaves  are  required  to  weigh  a 
pound"  is  applied  to  the  whole  leaves. 
Erbardt  v.  Schroeder  (1894)  15  Sup. 
Ot  45,  48,  155  U.  S.  124,  39  L.  Ed.  94. 

Under  Schedule  F,  Act  1883,  the  bale 
in  which  tobacco  is  imported  held  not 
the  unit  upon  which  duty  is  to  be  cal- 
culated, but  such  unit  is  the  separate 
quantity  of  such  tobacco.  Falk  v.  Rob- 
ertson (1890)  11  Sup.  Ct.  41,  137  U. 
S.  225,  34  L.  Ed.  645;  (1884)  18  Op. 
Atty.  Gen.  1. 

Except  for  the  purpose  of  imposing  a 
penalty  for  importing  a  bale  containing 
more  than  15  per  cent,  of  wrapper,  and 
less  than  85  per  cent,  of  filler,  any  per- 
centage system  is  abandoned  in  Act 
1897,  and  all  wrapper  tobacco,  wher- 
ever found,  and  in  whatever  amount,  is 
subject  to  the  duty  of  $1.85  per  pound, 
provided  in  paragraph  213  of  said  act. 
RothschUd  V.  U.  S.  (1901)  106  Fed.  989, 
46  C.  C.  A.  86,  affirming  judpment 
U.  S.  V.  Rothschild  (C.  O.  1898)  87 
Fed.  798. 

In   determining   the   classification   of 

182.  The  term  wrapper  tobacco  as  used  in  this  section  means 
that  quality  of  leaf  tobacco  which  has  the  requisite  color,  texture, 
and  burn,  and  is  of  sufficient  size  for  cigar  wrappers,  and  the  term 
filler  tobacco  means  all  other  leaf  tobacco.  Collectors  of  customs 
shall  not  permit  entry  to  be  made,  except  under  regulations  to  be 
prescribed  by  the  Secretary  of  the  Treasury,  of  any  leaf  tobacco, 
unless  the  invoices  of  the  same  shall  specify  in  detail  the  char- 
acter of  such  tobacco,  whether  wrapper  or  filler,  its  origin  and 
quality.  In  the  examination  for  classification  of  any  imported 
leaf  tobacco,  at  least  one  bale,  box,  or  package  in  every  ten,  and 
at  least  one  in  every  invoice,  shall  be  examined  by  the  appraiser 
or  person  authorized  by  law  to  make  such  examination,  and  at 
least  ten  hands  shall  be  examined  in  each  examined  bale,  box,  or 
package. 

Ifotes  of  Deoisioiui 


leaf  tobacco  under  Act  1883,  par.  246, 
the  unit  to  which  the  percentage  test 
is  to  be  applied  is  the  commercial  bale. 
U.  S.  V.  Rosenwald  (1895)  67  Fed.  323, 
14  G.  C.  A.  399,  foUowing  Same  v. 
Blumlein  (1893)  5  0.  C.  A.  142,  55  Fed. 
383,  distinguishing  Falk  v.  Robertson 
(1890)  11  Sup.  Ct.  41,  137  U.  S.  225, 
34  L.  Ed.  645;  Erbardt  v.  Schroeder 
(1894)  15  Sup.  Ct.  45,  155  U.  S.  124, 
39  L.  Ed.  94,  and  reversing  judgment 
In  re  Rosenwald  (0.  C.  1894)  59  Fed. 
765. 

Under  the  provisiohs  of  Act  1883, 
pars.  246,  247,  that  "leaf  tobacco  of 
which  85  per  cent,  is"  suitable  for 
wrappers,  and  of  a  specified  grade,  shall 
be  subject  to  a  certain  duty,  and  that 
"all  other  tobacco  in  leaf*  shall  pay  a 
lower  duty,  the  unit  upon  which  the 
percentage  is  to  be  calculated  is  the 
bale  as  packed  at  the  plantation.  In  re 
Blumlein  (1893)  55  Fed.  383,  5  C.  C. 
A.  142,  affirming  (C.  O.  1892)  49  Fed. 
228;  Hubbard  v.  Soby  (1893)  55  Fed. 
388,  5  C.  C.  A.  147,  affirming  judgment 
Soby  V.  Hubbard  (C.  C.  1892)  49  Fed. 
234,  and  distinguishing  Falk  v.  Robert- 
son (1890)  11  Sup.  Ct.  41,  137  U.  S. 
225,  34  L.  Ed.  645. 

The  85  per  cent,  clause  does  not  re* 
fer  merely  to  size  and  fineness,  but  to 
size,  fineness,  and  weight    Id. 

If  a  bale  of  tobacco  contained  any 
portion  suitable  for  cigar  wrappers,  the 
whole  bale  was  dutiable,  under  para- 
graph 242,  Act  1890,  as  "suitable  for 
cigar  wrappers,"  and  the  court  had  no 
discretion  to  determine  whether  there 
was  an  appreciable  percentage  of  such 
tobacco  in  the  bale.  Stachelberg  v.  U. 
S.  (C.  C.  1896)  72  Fed.  50. 


Wrapper  tobacco^Under  Act  1883,  § 
246,  declaring  the  duty  on  leaf  tobacco 
of  which  85  per  cent,  is  of  the  requisite 
size  and  fineness  of  texture  to  be  suit- 
able for  wrappers,  and  of  which  more 
than  100  leaves  are  required  to  weigh 
a  pound,  the  percentage  test  is  to  be 
applied  to  the  bale  as  a  unit,  if  the 
leaves  are  of  such  uniform  character 
as  to  be  collectively  of  one  class,  oth- 
erwise to  the  amount  of  each  class  in 
the  bale.  The  separate  hands  in  the 
bale  are  not  to  be  taken  as  the  unit. 


Erbardt  v.  Schroeder  (1894)  155  U.  S. 
124.  15  Sup.  Ct.  45,  39  L.  Ed.  94. 

The  test  of  size  is  to  be  applied,  not 
to  a  leaf  as  a  whole,  but  to  each  half 
as  divided  by  the  stem,  and  there  mast 
be  85  halves  out  of  each  100  halves 
having  a  portion  sufficiently  fine  in  tex- 
ture, of  the  requisite  size,  to  make  at 
least  one  wrapper.    Id. 

The  test  of  whether  **100  leaves  are 
required  to  weigh  a  pound''  is  applied 
to  the  whole  leaves.    Id. 

Evidence  heM  to  show  that  importa- 
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tions  of  unstemmed  Sumatra  tobacco 
were  stiitable  for  cigar  wrappers,  and 
therefore  dutiable  at  $2  per  pound  un- 


der Act  1800,  deteriorated  by  drying 
five  months.  In  re  Phelps  (O.  0. 1802) 
53  Fed.  238. 


183.  All  other  tobacco,  manufactured  or  unmanufactured,  not 
specially  provided  for  in  this  section,  55  cents  per  pound;  scrap 
tobacco,  35  cents  per  pound. 


Manufactured  tobacco^— A  cigar-shap- 
ed bundle  of  tobacco -of  an  extremely 
large  size,  if  used  for  display,  though 
capable  of  being  smoked  held  dutiable 
as  manufactured  tobacco  and  not  as  a 
cigar.  D'Estrinoz  v.  Gerker  ((X  C. 
1890)  43  Fed.  285. 

Scrap  tobacco.— Tobacco  sweepings, 
used  in  manufacture  of  stogies  and 
cigarettes,  held  dutiable  under  Act  1807, 
par.  215,  as  unmanufactured  tobacco, 
and  not  under  paragraph  463,  as  waste 
not  specially  provided  for.  Latimer  v. 
U.  S.  (1912)  32  Sup.  Ct  242,  223  U.  S. 
601,  56  L.  Ed.  526. 

Tobacco  composed  of  fragments  clip- 
ped from  the  ends  of  cigars,  or  broken 
off  in  the  course  of  manufacture,  held 
dutiable  as  "tobacco,  unmanufactured, 
not  specially  enumerated,"  under  Sched- 
ule F,  and  not  as  "tobacco,  manufactur- 
ed, of  all  descriptions  ♦  ♦  ♦  not  spe- 
cially enumerated,"  under  the  same 
Schedule.  Seeberger  v.  Castro  (1894) 
14  Sup.  Ct,  766,  153  U.  S.  32,  38  L. 
Ed.  624. 

Act  1890,  having  no  provision  for 
"tobacco,  unmanufactured,  not  special- 
ly enumerated  or  provided  for,"  the 
portions  of  leaf  tobacco  which  break 
off  ip,  handling  the  tobacco  before  stem- 
ming or  in  the  process  of  shipping,  and 
are  swept  up,  and  are  and  can  be  used 
only  for  cigarettes  and  the  fillers  of 
the  cheaper  grades  of  cigars,  and  are 
not  covered  by  any  of  the  paragraphs 
of  the  tobacco  schedule,  may  be  classi- 
fied   as    waste.      U.    S.    v.    Schroeder 


ITotes  of  Deoisioiui 


(1899)  93  Fed.  448,  35  O.  C.  A.  376, 
aflirming  judgment  Schroeder  v.  U.  S. 
(a  C.  1898)  87  Fed.  201. 

Leaf  tobacco  scraps,  which  are  the 
remnants  of  tobacco,  left  after  making 
cigars,  and  are  used  in  the  manufacture 
of  snuff,  cigarettes,  and  cheap  cigars, 
held  dutiable  under  paragraph  244,  Act 
1890,  as  "tobacco,  manufactured,  not 
especially  enumerated  or  provided  for," 
and  not  as  "waste,**  under  paragraph 
472,  nor  as  "unenumerated,  unmanu- 
factured goods,"  under  section  4.  Shel- 
don V.  U.  S.  (1893)  55  Fed.  818,  5  O. 
C.  A.  282. 

Imported  scrap  tobacco  held  dutiable 
as  manufactured  tobacco  under  Act 
1883.     (1884)  17  Op.  Atty.  Gen.  646. 

Tobacco  not  specially  provided  -for.— 

Under  Act  1897,  par.  214,  and  para- 
graph 215,  defining  wrapper  and  filler 
tobacco,  held,  that  tobacco  neither  suit- 
able for  wrappers  nor  fillers,  but  which 
may  be  used  as  a  filler  in  the  manufac- 
ture of  a  very  small  size  of  tobacco 
cigars,  was  not  leaf  tobacco,  and  was 
properly  dutiable  under  paragraph  215. 
Dominguez  Bros.  y.  U.  S.  (D.  C.  1903) 
122  Fed.  556. 

Unmanufactured    tobaooo^-^I/ongress, 

in  using  the  words  "unmanufactured  to- 
bacco," in  Act  1897,  par.  216,  held  to 
have  adopted  the  construction  given  by 
Supreme  Court  to  those  words  in  earlier 
tariff  act.  Latimer  v.  tJ.  &  (1912)  32 
Sup.  Ct  242,  223  U.  S.  501,  56  L.  Ed. 
526. 


184.  Snuff  and  snuff  flour,  manufactured  of  tobacco,  ground  dry, 
or  damp,  and  pickled,  scented,  or  otherwise,  of  all  descriptions,  55 
cents  per  pound. 

185.  Cigars,  cigarettes,  cheroots  of  all  kinds,  $4.50  per  pound 
and  25  per  centum  ad  valorem,  and  paper  cigars  and  cigarettes,  in- 
cluding wrappers,  shall  be  subject  to  the  same  duties  as  are  herein 
imposed  upon  cigars. 

If  otea  of  Deoisioiui 

Clgar8.»A  cigar-shaped  bundle  of  to- 
bacco for  display  held  not  dutiable  as  a 
dgar.    See  paragraph  183. 


SCHEDULE   G.-AGRICULTURAL  PRODUCTS  AND  PROVISIONS 

186.  Horses  and  mules,  10  per  centum  ad  valorem. 

187.  All  live  animals  not  specially  provided  for  in  this  section, 
10  per  centum  ad  valorem. 

ITotea  of  Deoisioiui 

Blrds^Act  March  2,  1861,  exempted     fowls";    and  Act  May  16,  1866,  levied 
from  duty  "animals  of  all  kinds;   birds,    a  duty  of  20  per  cent,  ''on  all  horses, 
singing  and  other,  and  land  and  water   mules,  cattle,   sheep,  hogs,   and  other 
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will  be  presamed  to  retain  that  signifi- 
cation in  a  subsequent  tariff  act  relat- 
ing to  the  same  subject  matter,  no  con- 
trary intention  appearing.  Accordingly 
snails  may  not  be  deemed  "live  animals." 
De  Jonghe  v.  U.  S.  1914)  5  Ct.  Oust. 
App.  134.  See,  also,  Reiche  ▼.  Smythe 
(1871)  13  WaU.  162,  20  L.  Ed.  666. 


live  animals.*'  Held,  that  birds  were  not 
included  in  the  terms  "other  live  ani- 
mals." The  second  statute  must  be  read 
by  the  light  of  the  first.  Reiche  v. 
Smythe  (1871)  80  U.  S.  (13  Wall.)  162, 
20  li.  Ed.  566,  reversing  (O.  O.  1870) 
Fed.  Cas.  No.  11,666. 

Snails^— Words  to  which  congress  has 
given  a  special  meaning  in  a  tariff  act 

188.  Barley,  15  cents  per  bushel  of  forty-eight  pounds. 

189.  Barley  malt,  25  cents  per  bushel  of  thirty-four  pounds. 

190.  Barley,  pearled,  patent,  or  hulled,  1  cent  per  pound. 

191.  Macaroni,  vermicelli,  and  all  similar  preparations,  1  cent 
per  pound. 

192.  Oats,  6  cents  per  bushel  of  thirty-two  pounds ;  oatmeal  and 
rolled  oats,  30  cents  per  one  hundred  pounds;  oat  hulls,  8  cents 
per  one  hundred  pounds. 

Notes  of  Deolsloiui 


as  "oat  hulls,"  under  paragraph  231, 
Act  1897.  U.  S.  V.  McGettrick  (C.  C. 
1005)  139  Fed.  304. 


Oat  hnlla^— A  by-product  in  the  manu- 
facture of  oatmeal,  which  consists  mere- 
ly of  the  broken  hulls  of  the  oats,  and  is 
known  as  "oatmeal  feed,"  held  dutiable 

193.  Rice,  cleaned,  1  cent  per  pound ;  uncleaned  rice,  or  rice  free 
of  the  outer  hull  and  still  having  the  inner  cuticle  on,  %  of  1  cent 
per  pound;  rice  flour,  and  rice  meal,  and  rice  broken  which  will 
pass  through  a  number  twelve  sieve  of  a  kind  prescribed  by  the 
Secretary  of  the  Treasury,  J4  cent  per  pound ;  paddy,  or  rice  hav- 
ing the  outer  hull  on,  %  of  1  cent  per  pound. 

ITotes  of  Deoisloua 


Broken  rlce^— ^he  fact  that  age  and 
repeated  handling  of  broken  rice  may 
have  caused  an  infinitesimal  increase 
in  the  percentage  of  the  material  that 
will  pass  through  the  standard  sieve  is 
not  a  sufficient  reason  for  rejecting  a 
test  based  on  samples  of  such  rice, 
especially  where  the  failure  to  make 
a  proper  test  at  the  time  of  importation 
was  due  to  no  fault  of  the  importer. 
Seattle  Brewing  &  Malting  Co.  v.  IT.  S. 
(C.  C.  1910)  176  Fed.  125. 

Under  paragraph  232,  Act  1897,  for 
*'rice  broken,  which  will  pass  through  a 
sieve  known  commercially  as  number 
twelve  wire  sieve,"  the  Secretary  of  the 
Treasury  prescribed  for  the  use  of  cus- 
toms officers  one  of  several  kinds  of 
sieves  which  were  known  commercially 
as  "No.  12,"  though  they  varied  some- 


what in  the  size  of  their  meshes.  The 
kind  selected  was  not  the  one  which 
would  aUow  the  greatest  quantity  of  rice 
to  pass  through.  Held  that  the  exclu- 
sive use  of  such  a  sieve  might  be  pre- 
scribed, regardless  of  the  fact  that  it 
was  not  the  one  most  favorable  to  im- 
porters. Seattle  Brewing  &  Malting 
Co.  V.  U.  S.  (C.  C.  1910)  176  Fed.  125; 
Waken  &  McLaughlin  v.  Same  (G.  C. 
1906)   147  Fed.  874. 

Cleaned  rloe^— Patna  or  Bengal  nce^ 
from  which  both  the  outer  and  inner 
cuticle  has  been  removed,  held  dutiable, 
under  paragraph  193,  Act  1894,  as 
cleaned  rice,  though  commercially  known 
before  the  act  as  uncleaned  rice.  Tal- 
mage  v.  U.  S.  (0.  C.  1896)  77  Fed.  826, 
judgment  affirmed  (1897)  80  Fed.  887, 
26  O.  O.  A.  218. 


194.  Biscuits,  bread,  wafers,  cakes,  and  other  baked  articles,  and 
puddings,  by  whatever  name  known,  containing  chocolate,  nuts, 
fruit,  or  confectionery  of  any  kind,  and  without  regard  to  the  com- 
ponent material  of  chief  value,  25  per  centum  ad  valorem. 


ITotes  of 

Honey  oake8.F-Honey  cakes,  or  so- 
called  gingerbread,  not  containing  choco- 
late, nuts,  fruit,  or  confectionery  of  any 
kind  are  excluded  from  paragraph  194, 
Act  1913.  The  record  does  not  sustain 
the  claim  that  they  are  biscuits,  bread, 
or  wafers  entitled  to  free  entry  under 
paragraph  417.  The  record  does  sup- 
port the  claim  that  the  goods  are  class!- 
6  U.S.CoMP.'l&-393 


Deoiaioiui 

fiable  as  a  nonenumerated  manufactured 
article  under  paragraph  385  of  the  act. 
U.  S.  V.  Neuman  &  Schwiers  Co.  (1915) 
6  Ct.  Cust.  App.  228. 

Iced  sweetened  bl8Cults.^Tbe8e  bis- 
cuits, surfaced  with  icing,  "contain"  the 
icing  and  this  icing  constitutes  confec- 
tionery.    It   is   not  necessary   that   it ' 
should  be  made  up  into  forms  before  it 
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can  be  so  classed.  They  are  dutiable 
under  paragraph  194,  Act  1913.  U.  S. 
V.  Meadows  &  Co.  (1915)  6  Ct.  Oust. 
App.  532. 

Waverly  bread.— Way erly  bread  is 
clearly  distinguishable  by  its  form,  con- 
sistency,   and   composition   from    both 


cake  and  bread,  as  these  terms  are 
commonly  understood.  Its  characteris- 
tics make  of  it  biscuits,  a  term  covering 
not  only  a  species  of  bread,  but  also  both 
sweetened  and  unsweetened  crackers. 
U.  S.  V.  Dunlop  &  Ward  (1915)  6  Ct 
Cust.  App.  278. 


195.  Butter  and  butter  substitutes,  2j4  cents  per  pound. 
ITotea  of  Deoisions 


Butter  substitutes.— "Ghee"  is  within 
the  provisions  for  "butter,  and  substi- 
tutes therefor,"  in  Act  1897,  par.  236. 


Sahadi  Bros.  v.  U.  S.  (1908)  157  Fed. 
1004,  85  C.  C.  A.  679,  affirming  judg- 
ment (C.  C.  1906)  152  Fed.  486. 


196.  Cheese  and  substitutes  therefor,  20  per  centum  ad  valorem. 

197.  Beans,  and  lentils,  not  specially  provided  for,  25  cents  per 
bushel  of  sixty  pounds. 


ITotea  of  Deoisioiui 


Beans  and  lentils.— Beans  in  a  dry 
state,  used  for  food,  are  dutiable  as 
"vegetables"  at  10  per  cent,  ad  valorem, 
under  Schedule  G  of  Act  1883,  and 
are  not  entitled  to  free  entry  as  "seeds." 
Sonn  V.  Magone  (1895)  159  U.  S.  417, 
16  Sup.  Ct  67,  40  L.  Ed.  203;  Wind- 
muUer  v.  Robertson  (C.  C.  1885)  23 
Fed.  652;  Salomon  v.  Robertscui  (C. 
C.  1889)  41  Fed.  517. 

Beans  and  lentils  in  a  mature  and 
dry  state  held  dutiable,  under  Act  1883, 
under  the  description  "vegetables,"  con- 
tained in  paragraph  286,  and  not  enti- 
tled to  free  entry  as  "seeds"  under 
paragraph  760.  Sonn  v.  Magone  (1895) 
16  Sup.  Ct.  67,  69,  159  U.  S.  417,  40 
L.  Ed.  203. 

The  question  being  whether  white 
beans  are  "vegetables,"  within  the 
meaning  of  the  schedule  of  Act  March 
3, 1883,  entitled  "Provisions,"  or  wheth- 
er they  are  ''seeds,"  under  the  head  of 


"Free  List— Sundries,"  evidence  of  the 
common  designation  of  beans  as  an  ar- 
ticle of  food  should  be  admitted.  Rob- 
ertson V.  Salomon  (1888)  130  U.  S. 
412.  9  Sup.  Ct  559,  32  L.  Ed.  995. 

If  the  commercial  designation  of  an 
article  falls  to  determine  its  classifica- 
tion, then  resort  must  be  had  to  its 
common  designation.  Thus,  the  ques- 
tion being  whether  white  beans  are 
"vegetables,"  within  Act  1883,  entitled 
''provisions,"  or  whether  they  are 
"seeds,"  under  the  head  of  "Free-List— 
Sundries,"  evidence  of  the  common  des- 
ignation of  beans  as  an  article  of  food 
should  be  admitted.    Id. 

The  word  '*beans,"  appearing  in  the 
tariff  act  of  1897,  was  continued  in  the 
act  of  1909,  and  this  continuance  car- 
ries the  presumption  that  the  term  was 
there  employed  in  the  sense  affixed  by 
judicial  interpretation.  U.  S.  v.  De 
Boer  &  Dik  (1915)  6  Ct  Cust.  App.  30. 


198.  Beets  of  all  kinds,  5  per  centum  ad  valorem. 

199.  Beans,  peas,  prepared  or  preserved,  or  contained  in  tins, 
jars,  bottles,  or  similar  packages,  including  the  weight  of  imme- 
diate coverings,  1  cent  per  pound ;  mushrooms  and  truffles,  includ- 
ing the  weight  of  immediate  coverings,  2J^  cents  per  pound. 

Notes  of  Deoisioiui 

ed  mushrooms  cut,  sliced,  or  dried  in 
undivided  packages  of  a  given  weight 
and  dutiable  as  such,  but  are  plainly 
mushrooms  contained  in  tins  and  are 
dutiable  per  pound,  the  weight  of  the 
Immediate  coverings  included,  under  the 
first  clause  of  paragraph  251  Act  1909. 
Choy  Chong  Woh  &  Co.  v.  U.  S.  (1911) 
2  Ct  Cust  App.  274.  See,  also,  U.  S. 
V.  Yamashita  (1911)  1  Ct  Cust  App. 
341. 


Beans  prepared,  etc^Soya  beans, 
cooked  and  salted,  held  not  dutiable  as 
beans  prepared,  etc.  See  paragraph 
606. 

Mushroonis.F-An  edible  fungus  held 
not  dutiable  as  mushrooms.  See  para- 
graph 215. 

Mushrooms,  dried  in  order  to  preserve 
them  and  placed  in  hermetically  sealed 
tins  holding  from  30  to  45  pounds,  held 
within*  the  provision  in  Act  1897  relat- 
ing to  mushrooms  prepared  or  preserv- 
ed in  tins,  jars,  bottles,  etc.,  rather 
than  paragraph  257,  relating  to  vegeta- 
bles in  their  natural  state.  Choy  Chong 
Woh  &  Co.  V.  U.  S.  (1907)  153  Fed. 
879,  82  C.  C.  A.  608. 

Mushrooms  contained  in  tins,  and 
inclosed  in  differing  numbers  of  tins, 
and  in  wooden  cases,  may  not  be  deem- 
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—  Evaporated        mushroomSd-^he 

provision  in  paragraph  241,  Act  1897, 
for  mushrooms  "prepared  or  preserv- 
ed," held  not  to  include  mushrooms 
dried  merely  by  evaporation,  but  they 
were  dutiable  under  paragraph  257  as 
''vegetables  in  their  natural  state." 
Kraut  v.  U.  S.  (C.  C.  3905)  139  Fed. 
94. 
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Tarew— The  merchandise  is  beans, 
peas,  and  mushrooms  in  tins.  The  col- 
lector included  the  weight  of  the  water 
in  the  tins  to  determine  the  weight  of 
the  goods.  The  water  was  designedly 
placed  in  the  tins  as  a  preservatiye  of 
the  contents,  and  is  common  to  the  con- 
dition of  importations  of  this  kind.  By 
paragraph  251,  Act  1909,  this  method 
of  packing  was  recognized,  and  the 
weight  of  the  tins,  with  their  contents, 
constitutes  dutiable  weight,  and  no  al- 
lowance for  tare  can  be  made.  Austin, 
Nichols  &  Co.  V.  U.  S.  (1914)  6  Ct 
Oust  App.  167.  See  also,  Shallus  y. 
Same  (1911)  1  Ct  Cust  App.  316. 


Trufne8.»Truffles  in  tins  held  dutiable 
as  ''mushrooms  in  tins,*'  by  similitude, 
under  Act  1897,  par.  241,  and  not  as 
vegetables.  Von  Bremen,  MacMonnies 
&  Co.  y.  U.  S.  (1909)  168  Fed.  889,  94 
0.  0.  A.  301. 

Truffles  held  dutiable  under  Act  1890, 
par.  287,  as  ''vegetables  of  all  kinds, 
prepared  or  preserved,  including  pickles 
and  sauces  of  all  kinds,  not  specially 
provided  for,"  and  not  under  paragraph 
271,  as  "mushrooms,  prepared  or  pre- 
served in  tins,  jars,  bottles  or  other- 
wise." Park  V.  U.  S.  (O.  C.  1894)  61 
Fed.  398. 


200.  Vegetables,  if  cut,  sliced  or  otherwise  reduced  in  size,  or  if 
parched  or  roasted,  or  if  pickled,  or  packed  in  salt,  brine,  oil,  or 
prepared  in  any  way ;  any  of  the  foregoing  not  specially  provided 
for  in  this  section,  and  bean  stick  or  bean  cake,  miso,  and  similar 
products,  25  per  centum  ad  valorem. 

Notes  of  Deoisioiui 


1.  Vegetables  in  general. 

1  Beans. 

S.  Cabbages  partially  dried,  etc. 

4.  Capers. 

5.  Cucumbers  and  cauliflowers  packed  in 

salt. 

S.  Mushrooms. 

7.  Peppers   and  pimentos. 

8.  Pickled   limes. 

9.  Sliced  beets  kUn-drled. 
10.  Sliced  vegetables. 

U.  Soups   In    tablets. 

12.  Tomato   paste. 

IS.  Truffles. 

14.  Vegetables  In  tins. 

1.  Vegetables     in     geReralw— In    Act 

1897,  par.  241,  the  term  "vegetables" 
is  used  in  accordance  with  the  ordi- 
nary understanding,  vegetables  usually 
served  at  dinner.  Von  Bremen,  Mac- 
Monnies &  Go.  V.  U.  S.  (1909)  168  Fed. 
889,  94  C.  O.  A.  301. 

2.  Beans^— Young,  green  beans,  after 
being  cut  and  shredded,  are  placed  in 
barrels,  and  salt  is  put  over  them. 
The  juices  of  the  vegetable  mixing  with 
the  salt  form  a  brine,  and  this  brine,  by 
the  record,  acted  as  a  preservative. 
This  importation  was  of  prepared  veg- 
etables, and  they  were  dutiable  as  such. 
U.  S.  V.  De  Boer  &  Dik  (1915)  6  Ct. 
Cust  App.  30.  See,  also,  Sun  Kwong 
On  V.  U.  S.  (1910)  1  Ct  Cust  App.  17. 

3.  Cabbages    partially    dried,    etc.— 

Hanks  and  balls  of  dried  and  salted  cab- 
bage, the  salting  and  manipulation  of 
which  were  done  as  a  preparation,  fit- 
ting the  cabbage  for  cooking  purposes, 
and  intended  to  be  permanent,  held 
dutiable- as  vegetables  '^prepared  or  pre- 
served," under  Act  1897,  par.  241,  and 
not  as  vegetables  in  their  "natural 
state,"  under  paragraph  257.  Sun 
Kwong  On  v.  TJ.  S.  (0.  C.  1910)  177 
Fed.  595;  Id.  (1910)  1  Ct  Cust  App. 
17.     See,  also,  U.  S.  v.  Strohmeyer  & 


Arpe  Co.  (1909)  167  Fed.  533,  93  C.  C. 
A.  65. 

4.  Capers.— Capers  held  not  dutiable 
as  vegetables  prepared.  See  paragraph 
385. 

5.  Cucumbers  and  cauliflowers  packed 
In  salt.— Cauliflowers  that  have  been 
trimmed,  washed,  and  packed  in  brine 
for  preservation  during  transportation, 
and  to  keep  them  in  their  natural  state, 
and  that  when  taken  out  of  it  and  wash- 
ed are  still  in  their  natural  state,  held 
dutiable  under  Act  1897,  par.  257,  as 
"vegetables  in  their  natural  state," 
rather  than  under  paragraph  241,  as 
"vegetables  prepared  or  preserved." 
U.  S.  V.  Strohmeyer  &  Arpe  Co.  (1909) 
167  Fed.  533,  93  C.  O.  A.  65. 

Cucumbers  and  cauliflower,  packed  in 
salt,  held  dutiable  under  Act  1890,  par. 

287,  as  "vegetables  ♦  ♦  ♦  prepared 
or  preserved,"  and  not  under  paragraph 

288,  as  "vegetables  in  their  natural 
state  not  specially  provided  for."  Alart 
V.  U.  S.  (C.  C.  1894)  61  Fed.  600. 

6.  Mushrooms.— Mushrooms  held  not 
dutiable  as  vegetables.  See  paragraph 
199. 

7.  Peppers  and  plmentos.F-Though 
pleasantness  in  taste  is  essential  to  a 
vegetable,  Spanish  red  peppers  and 
pimentos  morrones  used  both  as  a  gar- 
nish and  as  food  are  vegetables  as  that 
term  is  commonly,  ordinarily,  and  pop- 
ularly understood,  and  were  dutiable 
under  paragraph  252,  Act  1909.  Aus- 
tin, Nichols  &  Co.  V.  U.  S.  (1915)  6 
Ct  Cust  App.  9. 

8.  Pickled  limes.— Pickled  limes  held 
not  vegetables.     See  paragraph  220. 

9.  Sliced      beets      kiln-dried.— Sliced 

beets,  kiln-dried,  held,  under  Act  1897, 
"vegetables  prepared,"  rather  than  veg- 
etables in   their  natural   state,   under 
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paragraph  257,  or  vegetable  substances, 
crude  or  manufactured,  under  para- 
graph 617.  Petry  v.  U.  S.  (C.  C.  1900) 
99  Fed,  261. 

10.  SIksed  vegetable8^^Iiced  vegeta- 
bles held  dutiable  as  vegetables  in  their 
natural  state.     See  paragraph  200. 

The  slicing  of  vegetables  solely  to 
facilitate  the  natural  dryiag  operation 
held  not  sufficient  to  remove  them  from 
their  natural  state;  and  mushrooms 
cleaned,  sliced,  and  dried  in  the  sun 
are  dutiable  as  "vegetables  in  their 
natural  state,"  under  Act  1897,  par. 
257,  rather  than  as  "vegetables  prepar- 
ed or  preserved,"  under  paragraph  241. 
A.  Zanmati  &  Co.  v.  U.  S.  (1907)  153 
Fed.  880,  82  C.  C.  A.  626. 

1 1.  Soups  in  tablet8.F-The  provisions 
of  paragraph  252,  Act  1909,  were 
so  enlarged  as  to  include  bean  stick, 
bean  cake,  miso,  and  similar  products, 
and,  whether  "vegetables  prepared  in 
any  way"  is  broad  enough  to  cover 
Maggies  desiccated  soup  tablets,  it  is 
clear  that  this  product  is  so  similar  to 
bean  stick  and  bean  cake  that  it  falls 


within  the  "similar  products"  of  the 
paragraph.  Anderson  &  Go.  v.  U.  S. 
(1915)  6  Ct.  Oust.  App.  108. 

That  Maggi's  soup  tablets  are  veg- 
etables prepared  for  soup  does  not 
take  them  out  of  the  category  of  "veg- 
etables, prepared,"  in  paragraph  252, 
Act  1909.  Hunter  &  Co.  v.  U.  S. 
(1913)  5  Ct.  Cust  App.  32. 

12.  Tomato  pastOw— Tomato  paste 
held  dutiable  as  a  prepared  vegetable 
under  paragraph  252,  Act  1909.  Vitel- 
li  &  Son  V.  U.  S.  (1913)  4  Ct.  Cust 
App.  75. 

13.  Trufflosw— Truflnes  held  dutiable  as 
vegetables,  etc.     See  paragraph  199. 

14.  Vegetables  In  tlne^^Vege tables 
that  have  been  packed  in  tin  cans  and 
subjected  to  heat  to  expel  the  air, 
then  hermetically  sealed  and  again  heat- 
ed for  the  purpose  of  sterilization,  held 
not  vegetables  in  the  natural  state,  but 
prepared  vegetables,  and  dutiable  uA- 
der  paragraph  241,  Act  1897.  Vitelli  v. 
U.  S..(1911)  1  Ct  Cust  App.  237. 
See,  also,  U.  S.  v.  Strohmeyer  (1909) 
167  Fed.  533.  93  C.  O.  A.  65. 


201.  Pickles,  including  pickled  nuts,  sauces  of  all  kinds,  not  spe- 
cially provided  for  in  this  section,  and  fish  paste  or  sauce,  25  per 
centum  ad  valorem. 

ITotea  of  Deoisioiui 

In  general.^Artides  are  not  to  be 
removed  from  a  provision  for  pickles 
and  sauces,  and  placed  in  a  provision 
for  drugs,  simply  because  a  medical  or 
therapeutic  property  may  be  extracted 
from  them.  S.  S.  Pierce  Co.  v.  U.  S. 
(C.  C.  1910)  176  Fed.  440. 


Anchovy  and  bloater  pastes*" Ancho- 
vy paste"  and  "bloater  paste"  held  not 
dutiable  as  "sauces,"  but  as  "fish  pre- 
served or  prepared,"  within  Act  1883. 
Bogle  V.  Magone  (1894)  14  Sup.  Ct 
718,  720,  152  U.  S.  623,  38  L.  Ed.  574, 
reversing  (C.  C.  1889)  40  Fed.  226. 

"Bloater  paste,"  being  a  kind  of  herr- 
ing ground  into  paste,  and  mixed  with 
condiments  and  spices  for  use  as  a 
sauce,  and  also  packed  in  small  tin 
cans,  held  dutiable,  under  paragraph 
295,  Act  1890,  as  "fish  in  cans  or  pack- 
ages made  of  tin,"  and  not  as  a  "sauce," 
under  paragraph  287.  In  re  Johnson 
(C.  C.  1893)  56  Fed.  822. 

Capers.— Capers  held  not  dutiable  as 
pickles.     See  paragraph  385. 

Capers  pickled  in  vinegar,  which  are 
used  as  a  condiment  and  in  flavoring 
sauces,  held  dutiable  under  Act  1897, 
par.  241,  relating  to  "pickles  and  sauc- 
es of  aU  kinds."  S.  S.  Pierce  Co.  v.  U. 
S.  (C.  C.  1910)  176  Fed.  440. 

Capers,  put  up  in  vinegar,  held  duti- 


able as  pickles.    Austin,  Nichols  &  Co. 
V.  U.  S.  (1913)  4  Ct  Cust  App.  261. 

There  is  no  Uraitation  on  the  word 
"pickles"  as  used  in  paragraph  253,  Act 
1909,  and  pickled  capers  are  dutiable 
under  it  Godillot  &  Co.  v.  U.  S.  (1912) 
2  Ct  Cust  App.  408. 

Pickled  walnuts.— The  provision  for 
"pickles"  in  Act  1897,  par.  241,  covers 
only  vegetables.  So  pickled  walnuts  are 
excluded,  and  are  classifiable  as  un- 
enumerated  manufactures  under  section 
6.  U.  S.  V.  Acker,  Merrall  &  Condit  Co. 
(1909)  171  Fed.  77,  96  C.  C.  A.  181. 

Sauces.— Thick  soy  held  not  a  sauce. 
See  paragraph  885. 

In  Act  1897,  par.  241,  the  provision 
for  "dauces"  means  for  a  seasoning  or 
dressing  usually  placed  on  the  table  to 
be  used  with  prepared  food.  U.  S  v. 
Wo  On  &  Co.  (1909)  167  Fed.  314,  92 
C.  C.  A.  626. 

Seed  pods  packed  In  brine.^— Seed  pods 
of  the  papperios  plant  may  not  be 
deemed  vegetables,  but  when  packed  in 
brine,  in  view  of  the  marked  change  in- 
dicated by  a  comparison  of  the  phrase- 
ology of  paragraphs  252  and  253,  Act 
1909,  and  the  old  law,  they  must  be 
taken  to  be  pickles,  and  dutiable  as 
such.  Microutsicos  v.  U.  S.  (1911)  2 
Ct.  Cust  App.  342. 


202.  Cider,  2  cents  per  gallon. 

203.  Eggs  frozen  or  otherwise  prepared  or  preserved  in  tins  or 
other  packages,  not  specially  provided  for  in  this  section,  including 
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the  weight  of  the  immediate  coverings  or  containers,  2  cents  per 
pound;    frozen  or  liquid  egg  albumen,  1  cent  per  pound. 

Notes  of  Deoiiloiui 

Eggs  frozen  in  tlnSw^Hen's  eggs,  hav-  dutiable  under  paragraph  256,  Act  1900, 

ing  their  whites  and  yolks  mixed  in  as    eggs   not*,  specially    provided    for. 

exact    proportion,   the   white   and   the  Horsfield  v.  U.  S.   (1912)  3  Ct.  Cust. 

yolk  of  each  egg  being  thrown  into  a  App.  178;   Id.  (1911)  1  Ct.  Oust  App. 

common  receptacle  and  the  total  con-  138.     See,  also,  Sun  Kwong  On  ▼.  U. 

tents  being  placed  in  hermetically  sealed  S.   (1906)  143  Fed.  115,  74  0.  O.  A. 

tin  cans  and  frozen  for  shipment,  held  309. 

204.  Eggs,  dried,  10  cents  per  pound ;  eggs,  yolk  of,  10  per  cen- 
tum ad  valorem. 

Notes  of  Deeisioiui 

Dry  egg  yolkw^Dry  egg  yolk,  not  be-  under   that   act   by   similitude,   but  is 

ing  enumerated  in  Act  1883,  and  as-  subject   to   duty   as  a  nonenumerated 

similating  to  albumen  and  eggs,  articles  manufactured   article,    under   R    S.'  f 

on  the  free  list,  in  two  or  more  only  2513.    Lazard  y.  Magone  (C.  0.  1889) 

of  these  four  particulars,  held  not  free  40  Fed.  662. 

205.  Hay,  $2  per  ton. 

Notes  of  Deoisioiui 

Hayw— Hay  is  a  raw  or  unmanufactur-      2516.    Frazee  y.  Moffitt  (0.  0. 1882)  18 
ed  article,  and  subject  to  a  duty  of  10      Fed.  584. 
per  centum  ad  valorem,  under  R.  S.  i 

206.  Honey,  10  cents  per  gallon. 

207.  Hops,  16  cents  per  pound ;  hop  extract  and  lupulin,  SO  per 
centum  ad  valorem. 

208.  Garlic,  1  cent  per  pound ;  onions,  20  cents  per  bushel  of  57 
pounds. 

209.  Peas,  green  or  dried,  in  bulk  or  in  barrels,  sacks,  or  sim- 
ilar packages,  10  cents  per  bushel  of  sixty  pounds ;  split  peas,  20 
cents  per  bushel  of  sixty  pounds ;  peas  in  cartons,  papers,  or  other 
similar  packages,  including  the  weight  of  the  immediate  covering, 
%  cent  per  pound. 

Notes  of  Deolsions 

Native  Indian  oliick  pea^— The  scien-  nary  use  with  "chick  pea,'*  and  the  term 

tific  or  botanical  name  does  not  control  "pea"  as  used  in  paragraph  209,  Act 

as  against  an  applicable  common  no-  1913,    includes    eyery    known    kind    of 

menclature.     The  "desi  gram"  of  the  edible  pea.    U.  S.  v.  Jones  (1915)  6  Ct. 

importation  is  interchangeable  in  ordi-  Cust.  App.  135. 

210.  Orchids,  palms,  azalea  indica,  and  cut  flowers,  preserved  or 
fresh,  25  per  centum  ad  valorem;  lily  Of  the  valley  pips,  tulips, 
narcissus,  begonia,  and  gloxinia  bulbs,  $1  per  thousand;  hyacinth 
bulbs,  astilbe,  dielytra,  and  lily  of  the  valley  clumps,  $2.50  per 
thousand;  lily  bulbs  and  calla  bulbs  or  corms,  $5  per  thousand; 
herbaceous  peony,  Iris  Kaempferri  or  Germanica,  canna,  dahlia, 
and  amaryllis  bulbs,  $10  per  thousand;  all  other  bulbs,  roots,  root 
stocks,  corms,  and  tubers,  which  are  cultivated  for  their  flowers  or 
foliage,  50  cents  per  thousand :  Provided,  That  all  mature  mother 
flowering  bulbs  imported  exclusively  for  propagating  purposes 
shall  be  admitted  free  of  duty. 

Notes  of  Deoislonfl 

1.  Construction  of  paragraph  in  ^eneraL  (.  Construction  Of  paragraph  In  gen- 

2.  Bleached  wheat  st^s.  eral.— This  paragraph  as  written  is  not 

4.  — '^'ifature  mother  flowering  bulbs.  ambiguous,  and  its  application  as  writ- 

5.  Hyacinth  clumps.  ^®^  ^^^^  ^®a^  ^^  ^^  absurdity,  manifest 
ti.  Lily  buds.  contradiction  of  its  apparent  purpose, 

7.  Lily  of  the  valley.                               *  hardship,  or  injustice.     There  is,  then, 

8.  Palms  pr^enred.  j^q  occasion  to  invoke  rules  of  construc- 
10.  TuiSb.  Hon;  congress  must  be  presumed  to 
XL  StaUce  wreaths.  have  intended  to  make  the  change  it  did 
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make;  and  this  paragraph  must  be  un- 
derstood  and  applied  according  to  the 
natural  import  of  the  language  employ- 
ed. Maltus  &  Ware  ▼.  U.  S.  (1916)  6 
Ct.  Gust.  App.  525. 

2.  Bleached  wheat  stems.— Bleached 
wheat  stems  held  not  dutiable  as  natu- 
ral flowers  preserved  or  fresh.  See 
paragraph   494. 

3.  Bulbs^^Bulbs  not  medicinal  and 
not  edible,  but  used  for  producing  flow- 
ers, held  not  within  the  provision  of  the 
free  list  of  act  1883,  but  dutiable  un- 
der the  provision  for  "bulbs  and  bulb- 
ous roots  not  medicinal,  and  not  special- 
ly enumerated  and  provided  for  in  this 
act."  Rolker  v.  Erhardt  (C.  C.  1890) 
42  Fed.  443. 

Tulip  bulbs  are  not  dutiable  as 
"tulips**  under  the  second  clause  of 
paragraph  210,  Act  1913,  but  as  "all 
other  bulbs"  under  the  sixth.  Maltus 
&  Ware  v.  U.  S.  (1916)  6  Ct  Oust 
App.  525. 

There  is  nothing  in  the  act  or  in  its 
legislative  history  which  would  justify 
the  conclusion  that  congress  intended 
that  the  term  "bulbs"  should  be  given 
a  strictly  scientific  or  botanical  mean- 
ing; on  the  contrary,  the  fact  that  con- 
gress applied  the  t&rm  to  other  plant 
growths,  not  true  bulbs,  enumerated  in 
paragraph  210,  conclusively  establishes 
that  such  was  not  its  intention.  Mal- 
tus &  Ware  v.  U.  S.  (1915)  6  Ct.  Cust. 
App.  376. 

4. Mature      mother      flowering 

bulbs. — Orchid  plants,  known  as  Cattle- 
yas,  which  at  the  time  of  importation 
had  already  flowered  and  would  never 
flower  again,  and  were  useful  for  prop- 
agating, and  for  no  other  commercial 
purpose,  and  which,  although  not  true 
bulbs,  were  known  to  the  trade  as  or- 
chid bulbs,  were  assessed  for  duty  at 
25  per  cent,  ad  valorem  as  orchids  un- 
der paragraph  210,  Act  1913.  Held, 
that  the  same  were  entitled  to  free  en- 
try under  the  proviso  to  said  paragraph 
as  mature  mother  flowering  bulbs  im- 
ported exclusively  for  propagating 
purposes.  Maltus  &  Ware  v.  U.  S. 
(1915)   6  Ct.  Cust  App.  376. 

5.  Hyacinth  dumps.— The  only  as- 
signable reason  for  the  change  of  "hya- 
cinths** in  paragraph  251,  Act  1897,  to 
"hyacinth*'  in  paragraph  263,  Act  1909, 
is  the  word  in  the  last  case  was  employ- 
ed as  an  adjective  and  not  a  noun,  and 
"hyacinth**  in  the  connection  there  used 
must  accordingly  take  its  grammatical 
construction  as  an  adjective; '  and  this 
more  especially  as  there  is  nothing  to 
indicate   a  contrary  intent  in  framing 


that  paragraph.  Hyacinth  clumps  are 
clusters  of  roots  or  bulbs  joined  to- 
gether, and  are  within  the  ordinary 
meaning  of  the  Vrord  "clumps."  A  com- 
parison between  the  former  law  and  the 
later  form  of  it  seems  to  make  it  clear 
the  importation  was  dutiable  not  as 
hyacinth,  and  so  taking,  a  higher  duty, 
but  as  bulbs  from  which  clumps  are 
propagated,  at  a  lesser  rate  of  d'ltv, 
under  paragraph  261,  TarifE  Act  1909. 
Breck  &  Son  v.  U.  S.  (1911)  2  Ct 
Cust.  App.  26. 

6.  Lily  buds.— Lily  buds,  imported  in 
condition  to  open  in  fuU  bloom  imme- 
diately upon  arrival  at  their  destination 
in  this  country,  held  dutiable  as  "lilies,** 
under  Act  1897,  par.  251,  and  not  free 
of  duty  under  paragraph  617,  as  "vege- 
table substances,  crude  or  unmanufac- 
tured, not  otherwise  specially  provid- 
ed for.**  F.  B.  Vandegrift  &  Co.  v. 
U.  S.  (C.  C.  1901)  123  Fed.  1002. 

7.  Lily  of  the  valley.— In  construing 
the  provision  in  Act  1894,  par.  234^, 
for  "lily  of  the  vaUey  .  *  *  *  plants 
used  for  forcing,'*  held 'that  lily  of  the 
valley  roots,  sprouted,  which  are  im- 
ported for  forcing,  held  dutiable  there- 
under, being  included 'within  the  term 
"plants,**  in  a  popular  sense,  though 
not  technically.  McAlister  v.  TJ.  S. 
(C.  C.  1896)  147  Fed.  773. 

8.  Palms  preserved.— Palm  leaves 
bleached  and  dyed  held  not  dutiable 
as  palms  preserved.  See  paragraph 
347. 

Palm  leaves  subjected  to  a  process  of 
painting  held  not  dutiable  as  palms 
preserved.     See  paragraph  347. 

9.  Roses. — ^Where  merchandise  com- 
prised certain  roses  claimed  as  free 
under  Act  1894,  par.  587,  as  plants 
known  as  "nursery  stock,*'  they  were 
properly  assessed  under  paragraph 
234%  of  said  act  as  plants  used  for 
forcing  under  glass  as  cut  flowers. 
Cleary  &  Co.  v.  U.  S.  (C.  C.  1899)  99 
Fed.  432. 

10.  Tulips.— Congress  must  be  pre- 
sumed to  have  intended  a  change  of 
meaning  in  chan^ng  the  adjective 
"tulip,"  in  Act  1909,  to  the  noun 
"tuUps,"  in  paragraph  210.  Act  1913. 
Maltus  &  Ware  v.  U.  S.  (1916)  6  Ct 
Cust.  App.  525. 

11.  Statics  wreaths.— Statice  wreaths, 
which  have  all  the  appearance  of  "nat- 
ural flowers  ♦  ♦  •  preserved,'*  held 
dutiable  under  the  enumeration  of  such 
articles  in  Act  1897,  par.  251.  Bayers- 
dorfer  &  Co.  v.  U.  S.  (C.  C.  1909)  171 
Fed.  286. 


211.  Stocks,  cuttings,  or  seedlings  of  Myrobolan  plum,  Mahaleb 
or  Mazzard  cherry,  Manetti  multiflora  and  briar  rose,  Rosa  Rugosa, 
three  years  old  or  less,  $1  per  thousand  plants ;  stocks,  cuttings,  or 
seedlings  of  pear,  apple,  quince,  and  the  Saint  Julien  plum,  three 
years  old  or  less,  $1  per  thousand  plants;  rose  plants,  budded, 
grafted,  or  grown  on  their  own  roots,  4  cents  each;  stocks,  cut- 
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tings,  and  seedlings,  of  all  fruit  and  ornamental  trees,  deciduous 
and  evergreen  shrubs  and  vines,  and  all  trees,  shrubs,  plants,  and 
vines  commonly  known  as  nursery  or  greenhouse  stock,  not  spe- 
cially provided  for  in  this  section,  15  per  centum  ad  valorem. 

Notes  of  Deoisioiui 

Fed.  1022,  92  0.  0.  A,  668,  affirming 
judgment  (0.  O.  1007)   163  Fed.  916. 

Rose  plants.— Rose  plants  and  azaleas 
mollis  held  dutiable,  under  paragraph 
234^,  Act  1894,  as  planto  used  for 
forcing  under  glass  for  cut  flowers  or 
decorative  purposes,  and  were  not  en- 
titled to  free  entry,  under  paragraph 
687,  as  nursery  stock.  Richard  y.  U. 
S.  (C.  O.  1897)  87  Fed.  192. 

Only  those  briar  roses  that  are  three 
years  old  or  less  are  entitled  to  ad- 
mission at  the  rate  of  one  dollar  per 
thousand  plants  (paragraph  264,  Act 
1909),  and  the  burden  of  proof  was  on 
the  importers  to  show  that  the  plants 
came  within  that  description.  Maltus 
&  Ware  v.  U.  S.  (1912)  3  Ct  Oust. 
App.  364. 


Cvttlngs  of  shmlis  and  plants.— Un- 
der Act  1897,  par.  262,  relating  (1)  to 
"rose  plants"  and  (2)  to  ''cuttings"  of 
"shrubs"  and  of  "plants,"  rooted  rose 
cuttings  that  have  been  placed  in  sand 
to  facilitate  handling,  but  have  never 
been  in  soil,  fall  within  the  latter  provi- 
idon  as  cuttings  of  shrubs  or  plants. 
U.  S.  V.  American  Express  Co.  (1908) 
158  Fed.  808,  86  C.  C.  A.  68. 

Evergreen  seedlings^— In  Act  1897, 
par.  252,  the  provision  for  "evergreen 
seedlings"  held  not  restricted  to  such 
evergreen  plants  as  the  conifers  and 
box,  but  extends  to  those  that  retain 
their  verdure  or  greenness  throughout 
the  year;  and  seedlings  of  rhododen- 
drons and  laurels,  that  remain  green 
constantly,  were  included  in  said  provi- 
sion.    U.  S.  V.  Ouwerkerk  (1908)  166 


212.  Seeds:  Castor  beans  or  seeds,  15  cents  per  bushel  of  fifty 
pounds;  flaxseed  or  linseed  and  other  oil  seeds  not  specially  pro- 
vided for  in  this  section,  20  cents  per  bushel  of  fifty-six  pounds; 
poppy  seed,  IS  cents  per  bushel  of  forty-seven  pounds;  mushroom 
spawn,  and  spinach  seed,  1  cent  per  pound;  canary  seed,  J4  cent 
per  pound ;  caraway  seed,  1  cent  per  pound ;  anise  seed,  2  cents 
per  pound;  beet  (except  sugar  beet),  carrot,  corn  salad,  parsley, 
parsnip,  radish,  turnip,  and  rutabaga  seed,  3  cents  per  pound;  cab- 
bage, collard,  kale,  and  kohl-rabi  seed,  6  cents  per  pound;  egg 
plant  and  pepper  seed,  10  cents  per  pound ;  seeds  of  all  kinds  not 
specially  provided  for  in  this  section,  5  cents  per  pound :  Provided, 
That  no  allowance  shall  be  made  for  dirt  or  other  impurities  in 
seeds  provided  for  in  this  paragraph. 

Kotea  of  Deciaioiui 


Beet  and  cabbage  seed.— Beet  and  cab- 
bage seed  are  "garden  seed/'  and  sub- 
ject to  a  20  per  cent  ad  valorem  duty, 
under  R.  S.  i  2502,  and  turnip  and  man- 
gel-wurzel seed  are  field  seed,  and  not 
garden  seed,  and  are  exempt  from  duty 
under  the  "free  list"  in  R.  S.  §  2508. 
Ferry  v.  Livingston  (1885)  115  U.  S. 
542,  6  Sup.  Gt  175>  29  L.  Ed.  489. 

Canary  seed.— Canary  seed,  which  is 
botanically  a  grass  seed,  but  is  used 
principally  as  a  bird  seed,  and  which  is 
not  known  commercially  as  grass  seed, 
held  not  free  of  duty  under  Act  1897, 
as  "grass  seeds,"  but  dutiable  as  "seeds 
of  all  kinds  not  specially  enumerated." 
Nordlinger  v.  U.  S.  (1904)  127  Fed. 
683,  62  C.  G.  A.  409,  affirming  judirment 
V.  S.  V.  NordUnger  (0.  G.  1902)  119 
Fed.  478. 

Millet  pnlpw— Millet  pulp,  from  which 
the  hull  has  been  removed,  though 
adapted  for  use  as  food  and  not  for 
agricultural  purposes,  and  which  will 
not  germinate,  held  dutiable  under  para- 
graph  206^    of   Act   1894,   as   seeds. 


Kaufmann  v.  U.  S.  (G.  G.  1897)  78  Fed, 
804,  judgment  reversed  XJ.  S.  v.  Kauff- 
man  (1898)  84  Fed.  446,  28  G.  G.  A. 
150. 

Millet  86eds.^HuIled  millet  seeds  held 
not  dutiable  as  seeds.  See  paragraph 
385. 

Tared— Under  Act  1883  making  flax- 
seed dutiable  at  "twenty  cents  per 
bushel  of  fifty-six  pounds,"  less  the 
tare,  a  deduction  should  be  made  for  an 
ascertained  percentage  of  dirt  and  oth- 
er impurities  contained  in  the  seed. 
.Seeberger  v.  Wright  &  Lawther  Oil  & 
Lead  Mfg.  Go.  (1895)  15  Sup.  Gt.  583, 
585,  157  U.  S.  183,  39  L,  Ed.  665. 

Without'  passing  on  the  relevancy,  as 
testimony  here,  of  a  certificate  showing 
the  results  of  an  analysis  made  at  the 
place  of  export,  this  certificate  may  be 
taken  as  in  the  nature  of  an  admission 
against  interest,  and  since  it  is  made 
apparent  that  no  allowance  is  common- 
ly made  as  between  seller  and  buyer  of 
castor  seeds,  except  in  cases  where  the 
impurities  exceed  3  per  cent,  and  then 
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only  for  the  excess  over  and  above  3 
per  cent,  the  allowance  here  should 
have  been,  not  for  5,  but  for  the  excess 


above  3,  per  cent,  namely,  2  per  cent 
U.  S.  V.  Baker  Castor  OU  Co.  (1911)  2 
Ct  Cust  App.  33a 


213.  Straw,  SO  cents  per  ton. 

214.  Teazels,  15  per  centum  ad  valorem. 

215.  Vegetables  in  their  natural  state,  not  specially  provided  for 
in  this  section,  15  per  centum  ad  valorem. 


Notes  of  Deoisioiui 


1. 

Beans  and  lentils. 

2. 

BeeU.    sliced  and   kiln-dried. 

8. 

Cucumbers   and   cauliflower   packed  in 

salt. 

4. 

Fungus. 

B. 

Melon  seeds  roasted. 

6. 

Mushrooms. 

7. 

Onions. 

8. 

Tomatoes. 

9. 

Yams. 

10. 

Wai  san. 

1.  Beans  and  lentils.— Beans  and  len- 
tils held  dutiable  as  vegetables.  See 
paragraph  197. 

2.  Beats,  sliced  and  kiln-dried.— Sliced 

beets,  kiln-dried,  held  not  dutiable  as 
vegetables  in  their  natural  state.  See 
paragraph  200. 

3.  Cucumbers  and  cauliflower,  packed 
in  saltd^I7ucumbers  and  cauliflower 
packed  in  salt,  held  not  dutiable  as  vege- 
tables in  their  natural  state.  See  para- 
graph 200. 

,  4.  Fungus.F-An  edible  fungus,  that 
grows  on  the  bark  of  trees  and  has  been 
merely  dried  and  packed  loose,  bears  a 
greater  similitude  to  vegetables  in  their 
natural  state,  enumerated  in  Act  1897, 
par.  257,  than  to  mushrooms  prepared, 
enumerated  in  paragraph  241.  Sun 
Kwong  On  v.  U.  S.  (O.  C.  1909)  17© 
Fed.  930. 

5.  Melon  seeds  roasted.— Melon  seeds 
roasted  held  not  dutiable  as  vegetables. 
See  paragraph  385. 

6.  Mushrooms.  — Evaporated  mush- 
rooms held  dutiable  as  vegetables  in 
their  natirral  state.  See  paragraph' 
199. 

7.  Onions.— In  passing  Act  1897,  par. 
249,  where  onions  are  made  dutiable 
*'per  bushel,"  congress  must  be  assumed 
to  have  known  the  practice  of  the  treas- 


ury department  to  consider  57  pounds  as 
a  bushel  and  to  have  intended  to  accept 
that  as  a  standard.  Hills  Bros.  Co.  y. 
U.  S.  (1906)  151  Fed,  476,  81  O.  C.  A. 
14,  affirming  judgment  (C.  C.  1906)  143 
Fed.  695. 

8.  Tomatoes.— Tomatoes  are  "vegeta- 
bles," rather  than  "fruits,"  in  the  com- 
mon and  popular  acceptation  of  such 
words,  and  were  not  free  of  duty  under 
the  provision  of  the  free  list  for  "fruits, 
green,  ripe,  or  dried,"  but  dutiable  under 
Act  1883,  as  "vegetables  m  their  nat- 
ural state."  Nix  v.  Hedden  (1893)  13 
Sup.  Ct.  881,  882,  149  U.  S.  3(H,  37  L. 
Ed.  745,  affirming  (C.  C.  1889)  39  Fed. 
109. 

9.  Yams^In  Act  1897,  Free  List,  par. 
704,  the  provision  for  "yams"  includes 
a  vegetable  (pueraria  roots)  which, 
though  not  scientifically  known  as  a 
yam,  has  always  been  so  called  in  the 
trade  that  deals  in  it,  and  was  the  only 
vegetable  so  known  that  was  imported 
prior  to  the  passage  of  the  act.  Kwong 
Yuen  Shing  v.  U.  S.  (C.  C.  1909)  175 
Fed.  317. 

A  leguminous  plant  of  the  genus  Puer- 
aria, grown  in  China,  though  occasional- 
ly designated  a  "yam"  in  commerce,  as 
such  designation  is  not  definite,  uniform, 
and  general,  held  not  a  yam,  but  dutia- 
ble under  paragraph  257,  Act  1897,  as 
a  vegetable  in  its  natural  state.  U.  S. 
V.  Kwong  Yuen  Shing  (1910)  1  Ct. 
Cust.  App.  14. 

10.  Wal  sauw— Wai  san,  an  edible  root 
used  by  the  Chinese  as  a  vegetable, 
held  because  edible,  removed  from  the 
provision  for  "drugs,"  in  Act  1897,  par. 
20,  and  dutiable  as  "vegetables,"  under 
paragraph  257.  Wing  On  Wo  v.  U.  S. 
(C.  C.  1909)  175  Fed.  891. 


216.  Fish,  except  shellfish,  by  whatever  name  known,  packed  in 
oil  or  in  oil  and  other  substances,  in  bottles,  jars,  kegs,  tin  boxes, 
or  cans,  25  per  centum  ad  valorem ;  all  other  fish,  except  shell  fish, 
in  tin  packages,  not  specially  provided  for  in  this  section,  15  per 
centum  ad  valorem ;  caviar  and  other  preserved  roe  of  fish,  30  per 
centum  ad  valorem;  fish,  skinned  or  boned,  %  of  1  cent  per  pound. 


1.  Bottles. 

2.  Fish  in  packages. 
8.  Fish  boned. 

4.  BMsh  roe  or  caviar. 

6.  Fish  skinned  and  boned, 

6.  Haddock. 

7.  Herring  and    sardines. 

8.  Mackerel. 

9.  Presence  of  oil. 
10.  Salt  flsh  in  tins. 


Notes  of  Declaioua 

1.  Bottleaw^Bottles  filled  with  ancho- 
vies, etc.,  as  dutiable,  see  paragraph  83. 

2.  Fish  In  packages.— For  decisions 
under  former  acts  as  to  the  determina- 
tion of  duty  in  reference  to  size  and 
contents  of  paclcages,  see  the  following 
cases:  Strohmeyer  &  Arpe  Co.  v.  U.  S. 
(1910)  178  Fed.  268,  101  C.  O.  A.  400 
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(affirming  judgment  [C.  C.  1909]  172 
Fed.  295);  Loggie  y.  Same  (1905)  137 
Fed.  813,  70  C.  G.  A.  433;  Wieland  v. 
Collector  of  Port  of  San  Francisco 
(1900)  104  Fed.  541.  44  C.  0.  A.  23; 
La  Manna  r.  U.  S.  (1895)  67  Fed.  233, 
14  C.  C.  A.  381;  U.  S.  v.  Yamashita 
(C.  C.  1910)  175  Fed.  1018;  L.  Gan- 
dolfi  &  Co.  V.  U.  S.  (C.  C.  1907)  152 
Fed.  656;  Harvey  v.  Same  (C.  C. 
1905)  137  Fed.  816,  judgment  reversed 
U.  S.  V.  Harvey  &  Cuterbridge  (1906) 
142  Fed.  1039,  71  C.  C.  A.  685;  Reiss 
y.  U.  S.  (C.  C.  1902)  113  Fed.  1001; 
Meyer  &  Lange  v.  Same  (C.  C.  1900) 
124  Fed.  293;  Leggett  v.  Same  (C.  C. 
1900)  99  Fed.  426;  In  re  Wieland  (C. 
C.  1899)  98  Fed.  99;  Meyer  v.  U.  S. 
(C.  C.  1898)  86  Fed.  120;  Reiss  v. 
Magone  (C.  C.  1889)  39  Fed.  105;  U. 
S,  v.  Yamashita  (1911)  1  Ct  Cust. 
App.  341. 

3.  Fish  boned.— Salmon  from  which 
large  part  of  backbone  had  been  re- 
moved held  not  dutiable  as  fish  boned. 
See  paragraph  483. 

The  term  "boned,"  according  to  its 
common  signification,  does  not  necessa- 
rily mean  boneless,  but  substantially 
freed  of  bone.  Whether  or  not  an  ar- 
ticle is  boned  cannot  be  determined  by 
the  process  employed.  A  process,  for 
instance,  which  will  render  a  flat  fish 
like  the  halibut  boned  may  uot  have 
the  same  result  when  applied  to  a  fish 
of  different  anatomical  construction, 
such  as  the  salmon.  Woodward  &  Son 
V.  U.  S.  (1915)  6  Ct.  Cust.  App.  372. 

4.  Fish  roe  or  caviar.— Fresh  roe 
packed  in  tins  after  running  through 
solution  of  brine  held  not  dutiable  as 
fish  roe  preserved  for  food  purposes. 
See  paragraph  478. 

Fish  roe,  or  caviar,  in  tin  packages, 
held  by  virtue  of  the  similitude  clause 
of  Act  1897  dutiable  at  the  rate  appli- 
cable to  fish  in  tin  packages,  enumer- 
ated in  paragraph  258,  which  article  it 
resembles  in  quality,  texture,  and  use, 
especially  use,  within  the  meaning  of 
said  section.  Menzel  &  Co.  v.  U.  S. 
(1906)  142  Fed.  1038,  71  C.  C.  A.  685, 
affirming  judgment  (C.  C.  1904)  135 
Fed.  918. 

The  constant  presence  and  applica- 
tion of  heat  or  cold  as  an  arresting 
agency  of  decomposition  does  not  con- 
stitute preservation.  Moscahlades  Bros. 
V.  U.  S.   (1915)  6  Ct.  Cust.  App.  399. 

Fish  roe,  salted  sufficiently  to  pre- 
serve it  during  the  winter,  but  not  dur- 
ing the  summer,  in  the  climate  of  New 
York,  is  not  "preserved"  within  the 
meaning  of  paragraph  216,  Act  1913. 
Id. 

When  fish  are  dried,  whether  by 
means  of  the  heat  of  the  sun  or  other- 
wise, being  thereby  saved  from  decom- 
position for  a  substantial  period  of 
time,  they  are  "preserved"  within  the 
common  meaning  of  that  term.  U.  S. 
V.  Kagawa  &  Co.  (1914)  5  Ct.  Cust. 
App.  38& 


The  term  "preserved"  in  paragraph 
270,  Act  1909,  does  not  bear  a  re- 
stricted interpretation,  and  the  provi- 
sion there  for  "caviar,  and  other  pre- 
served roe  of  fish"  was  intended  to 
classify  all  fish  roe,  which  had  been 
treated  in  any  manner  for  preservation 
for  food  purposes,  as  preserved  fish 
roe.    Id. 

An  examination  of  the  legislative  rec- 
ord shows  that  the  "situation  as  it  ex- 
isted" was  known  when  the  paragraph 
making  caviar  dutiable  under  Tariff 
Act  1909  was  "pressed  upon  the  atten- 
tion of  the  legislative  body";  and  the 
words  "other  preserved"  employed  in 
that  paragraph  are  not  to  be  taken  to 
defeat  a  manifest  intention  of  the  con- 
gress, and  there  being  no  evidence  to 
show  what  process  the  caviar  of  the 
importation  may  have  been  subjected 
to,  it  was  dutiable  under  paragraph 
270,  Act  1909.  U.  S.  v.  American  Ex- 
press Co.  (1911)  2  Ct.  Cust.  App.  25. 
See,  also,  KeUy  v.  People  (1890)  24 
N.  B.  56,  132  IlL  363;  U.  S.  v.  Cohn 
(1899)  52  S.  W.  38,  2  Ind.  T.  474; 
Hubbard  v.  City  of  Taunton  (1886)  5 
N.  B.  157,  140  Mass.  467. 

5.  Fish  skinned  and  bonedd— Herring 
in  tins,  which  have  been  pickled,  salted, 
skinned,  or  boned,  held  dutiable  as 
"fish  •  •  ♦  in  tin  packages,"  under 
Act  1897,  par.  258,  rather  than  as 
"herrings,  pickled  or  salted."  or  as 
"fish,  skinned  or  boned,"  under  para- 
graphs 260,  261.  The  fact  of  impor- 
tation in  tins  controls  over  the  other 
conditions  set  forth  in  the  two  latter 
paragraphs.  Benson  v.  U.  S.  (1907) 
159  Fed.  118,  86  C.  C.  A.  308. 

So-called  cream  of  codfish,  consisting 
of  codfish  skinned  and  boned,  and  sub- 
jected to  the  further  process  of  cutting 
or  shredding,  held  dutiable  as  "fish, 
skinned  or  boned,"  under  Act  1897, 
par.  261.  H.  B.  Teed  &  Co.  v.  U.  S. 
(C.  C.  1903)  126  Fed.  447. 

Act  1897,  par.  259,  providing  that  the 
duty  on  fresh-water  fish,  not  specially 
provided  for  in  the  act,  shall  be  a 
quarter  of  a  cent  a  pound,  does  not  ap- 
ply to  skinned  fish,  which  are  provided 
for  in  paragraph  261,  relating  to  "fish, 
skinned  or  boned."  Lake  Ontario  Fish 
Co.  V.  U.  S.  (C.  C.  1900)  99  Fed.  551. 

Boned  or  skinned  fish,  packed  in  tin 
packages,  but  not  in  oil  or  in  oil  and 
other  substances,  ib  dutiable  as  "all 
other  fish  ♦  ♦  ♦  in  tin  packages," 
at  15  per  cent,  ad  valorem  under  the 
second  clause  of  paragraph  216,  Act 
1913,  and  not  at  three-fourths  of  1  per 
cent,  per  pound  as  "fish,  skinned  or 
boned,"  under  the  last  clause.  Tok- 
stad-Burger  Co.  v.  U.  S.  (1915)  6  Ct. 
Cust.  App.  441. 

6.  Haddockd— As  to  haddock  and  oth- 
er material  combined,  fish  being  con- 
ceded to  be  the  article  of  chief  value 
in  the  compound,  the  mixed-material 
clause  of  paragraph  481,  Tariff  Act  of 
1909,  applies.    It  must  be  taken  to  be 
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a  manufacture  in  which  fish  constitutes 
the  material  of  chief  value  and  it  is 
one  not  specially  enumerated.  It  was 
dutiable  as  if  wholly  composed  of  fish 
and  at  the  rate  assessed  by  the  board. 
Benson  y.  U.  S.  (1913)  4  Ct  Cust 
App.  467.  See,  also,  Murphy  y.  Am- 
son  (1877)  96  U.  S.  131,  24  L.  Ed. 
773;    American  Express  Co.  y.  U.  S. 

(1911)  2  Gt  Cust  App.  39. 

7.  Herring  and  8ardine8.^For  deci- 
sions under  former  acts  relating  to  her- 
ring and  sardines,  see  the  following 
cases:  Benson  v.  U.  S.  (1907)  159  Fed. 
118,  86  C.  C.  A.  308;  U.  S.  y.  Rosen- 
stein  (1899)  98  Fed.  420,  39  C.  C.  A. 
122  (affirming  judgment  [C.  C.  1898]  91 
Fed.  637);  Lincoln,  WiUey  &  Co.  y. 
U.  S.  (C.  C.  X910)  178  Fed.  599;  Kauff- 
mann  Bros.  v.  Same  (C.  C.  1899)  99 
Fed.  430;  U.  S.  y.  Rosenstein  (C.  O. 
1898)  91  Fed.  637;  Rosenstein  y.  U.  S. 
(C.  C.  1896)  71  Fed.  949;  In  re  De 
Long  (O.  C.  1895)  70  Fed.  775,  judg- 
ment  affirmed  De  Long  v.  U.  S.  (1896) 
76  Fed.  453,  22  C.  O.  A.  274;  In  re 
Johnson  (C.  C.  1893)  56  Fed.  822;  Han- 
sen V.  Roberteon  (C.  O.  1887)  29  Fed. 
686;  U.  S.  y.  MUler  &  Tokstad  (1914) 
5  Ct.  Cust.  App.  256;  Smith  &  Co.  y. 
U.  S.  (1913)  5  Ct.  Cust.  App.  40;  U.  S. 
V.  Haaker  &  Co.  (1913)  4  Ct  Cust 
App.  471;    Ahlbrecht  &  Son  y.   U.  S. 

(1912)  2  Ct  Cust  App.  471;  U.  S.  y. 
Rosenstein  (1911)  1  Ct  Cuart.  App. 
304. 

8.  Mackerel.^Tariff  acts  are  not 
drawn  in  the  terms  of  science,  but  in 
those  of  commerce,  presumptively  the 
language  in  common  use;  and  while  the 
tunny  fish  may  be  a  mackerel  in  the 


eye  of  science,  it  cannot  be  so  classified 
for  customs  purposes,  it  not  being  pop- 
ularly or  commercially  known  as  such. 
The  fish  being  fish  in  tin  packages  were 
properly  assessed  under  paragraph  270, 
Act  1909.  Meyer  &  Lange  y.  U.  S. 
(1915)  6  Ct  Cust  App.  181. 
*  Merchandise  not  coming  within  the  eo 
nomine  designation  of  fresh  mackerel  in 
paragraph  273,  Tariff  Act  1909,  was 
properly  assessed  as  fish  in  packages 
of  less  than  one- half  barrel,  dutiable  at 
30  per  cent  ad  valorem  under  para- 
graph 270,  Act  1909.  Strohmeyer  & 
Arpe  Co.  y.  U.  S.  (1914)  5  Ct  Cust 
App.  331. 

9.  Presence  of  oll^-Chemical  analysis 
showing  5.7  per  cent  oil  with  fish  in 
tins,  it  is  immaterial  how  this  oil  be- 
came present  The  additional  duty  pro- 
vided in  paragraph  216,  Tariff  Act  1913, 
was  intended  to  reach  any  case  in  which 
oil  is  part  of  the  substance  in  which 
the  fish  is  found  packed  when  offered 
for  importation.  Strohmeyer  &  Arpe 
Co.  v.  U.  S.  (1915)  5  Ct  Cust  App. 
527. 

10.  Salt  flsh  In  tins.— Merchandise  be- 
ing fish,  salted,  and  at  the  same  time 
fish  in  tin  packages,  it  was  covered  by 
both  paragraphs  270  and  273,  Tariff 
Act  1909.  As  to  which  of  these  apply 
the  more  specifically  seems  to  have 
been  determined  by  judicial  interpreta- 
tion, an  interpretation  that  appears  to 
have  received  legislative  approval.  Salt 
fish  in  tins  was  not  subject  to  the  duty 
imposed  by  paragraph  273  of  that  act 
but  was  classifiable  as  **other  fish  (ex- 
cept shellfish)  in  tin  packages**  under 
paragraph  270.  Chee  Chong  &  Co.  v. 
U.  S.   (1915)  5  Ct.  Cust  App.  556. 


217.  Apples,  peaches,  quinces,  cherries,  plums,  and  pears,  green 
or  ripe,  10  cents  per  bushel  of  fifty  pounds ;  berries,  edible,  in  their 
natural  condition,  J4  cent  per  quart;  cranberries,  10  per  centum  ad 
valorem;  all  edible  fruits,  including  berries,  when  dried,  desic- 
cated, evaporated,  or  prepared  in  any  manner,  not  specially  pro- 
vided for  in  this  section,  1  cent  per  pound ;  comfits,  sweetmeats, 
and  fruits  of  all  kinds  preserved  or  packed  in  sugar,  or  having 
sugar  added  thereto  or  preserved  or  packed  in  molasses,  spirits,"  or 
their  own  juices,  if  containing  no  alcohol,  or  containing  not  over 
10  per  centum  of  alcohol,  20  per  centum  ad  valorem ;  if  contain- 
ing over  10  per  centum  of  alcohol  and  not  specially  provided  for 
in  this  section,  20  per  centum  ad  valorem,  and  in  addition  $2.50 
per  proof  gallon  on  the  alcohol  contained  therein  in  excess  of  10 
per  centum;  jellies  of  all  kinds,  20  per  centum  ad  valorem;  pine- 
apples preserved  in  their  own  juice,  20  per  centum  ad  valorem. 


ITotes  of  Deeisions 


Constmctlon  of  paragraph  in  generaL 

Preserved   or   prepared. 

Alcohol. 

BerrieB. 

Cherries. 

Chestnuts. 

Chutney. 

8.  Citron. 

9.  Crushed  fruits. 
10.    Dried  lychee. 
U.    Pigs. 

12.    Pineapples. 


13.  Plums. 

14.  Prunes. 

16.  Sweetmeats. 

16.  Umeboshl. 

I.  Construction  of  paragraph  In  gen- 

erald— The  proyision  in  Act  1897,  par. 
263,  for  "comfits,  sweetmeats,  and 
fruits  preserved  in  sugar,  molasses, 
spirits,  or  in  their  own  juices,"  re- 
fers   to    a    class    of    goods    commer- 
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daily  known  as  preserved  fruits,  and 
is  intended  to  apply  to  fruits  treat- 
ed so  as  to  become  a  preserve  or  com- 
fit, and  not  to  such  as  merely  remain 
temporarily  in  their  natural  juice. 
CSausse  Mfg.  Co.  v.  U.  S.  (1906)  151 
Fed.  4,  80  C.  C.  A.  461. 

The  first  part  of  paragraph  262,  Act 
1897,  imposing  a  duty  per  bushel 
on  cherries  and  other  fruits,  "green  or 
ripe,"  applies  to  thosre  fruits,  ripe  or 
unripe,  when  imported  in  their  natural 
condition.     Id. 

The  term  "fruits  preserved  in  sugar," 
as  used  in  Act  1883,  par.  302,  held, 
under  the  evidence,  not  a  trade  term 
having  a  peculiar  trade  meaning  as  ap- 
plied to  preserved  fruits.  U.  S.  v. 
Nordlinger  (1903)  121  Fed.  690.  58 
C.  C.  A.  438,  reversing  judgment  Nord- 
linger V.  U.  S.  (O.  C.  1902)  115  Fed. 
828,  and  writ  of  certiorari  denied  Id. 
(1903)  24  Sup.  Ct  848,  191  U.  S.  575, 
48  L.  Ed.  308. 

The  words  "fruits  preserved  in  sugar, 
molasses,  spirits,  or  in  their  own  juic- 
es," occurring  in  paragraph  263,  Act 
1897,  were  not  there  employed  in  a 
commercial  or  trade  sense,  but  in  the 
sense  attaching  to  these  words  in  com- 
mon, ordinary  usage.  Acker  v.  U.  S. 
(1911)  1  Ct.  Cust.  App.  328. 

Fruits  and  berries  that  are  put  up  in 
hermetically  sealed  containers  in  sirup 
composed  of  invert  sugar,  cane  sugar, 
glucose,  dextrose,  and  levulose  in 
amounts  varying  from  43.39  to  67.56 
per  cent,  of  the  sirup,  constitute  fruits 
preserved  in  sugar  under  paragraph 
263,  Act  1897.  Austin  v.  U.  S.  (1911) 
1  Ct  Cust  App.  287. 

2.  ^—  Preserved  or  preparedw^Fruit 
hermetically  sealed  in  bottles,  which  is 
preserved  by  the  sealing  rather  than 
by  the  sugar,  etc,  in  the  surrounding 
fluid,  held  dutiable  as  "fruits  ♦  •  ♦ 
prepared,"  under  Act  1897,  par.  262, 
rather  than  as  "fruits  preserved  in  sug- 
ar," etc.,  under  paragraph  263.  U.  S. 
v.  Reiss  &  Brady  (1909)  166  Fed.  746, 
92  C.  C.  A.  408,  affirming  judgment 
ReisB  &  Brady  v.  U.  S.  (C.  C.  1908) 
163  Fed.  65. 

Under  Act  1897^  par.  262,  relating  to 
fruits  "dried,  desiccated,  evaporated  or 
prepared  in  any  manner,"  the  scope  of 
the  expression  "prepared  in  any  man- 
ner" is  not,  upon  the  rule  of  noscitur  a 
sociis,  to  be  so  limited  as  to  embrace 
only  fruits  prepared  by  a  drying  pro- 
cess. Causse  Mfg.  Go.  v.  U.  S.  (1906) 
151  Fed.  4,  80  C.  C.  A.  461. 

The  process  of  hermetically  sealing 
fruit  in  tin  cans,  thus  preserving  it 
from  decay  until  the  cans  are  opened, 
constitutes  "preservation,"  rather  than 
"preparation";  and  fruit  pulp  that  has 
been  cooked  and  subjected  to  such 
sealing  process  held  dutiable  under  Act 
1897,  par.  263,  as  fruit  "preserved 
♦  ♦♦  in  its  own  juices,"  rather  than 
under  paragraph  262,  as  fruit  "pre- 
pared in  any  manner."    Habicht,  Braun 


&  Ck).  V.  U.  S.  (O.  C.  1910)  175  Fed. 
1009. 

3.  Aloohol^Under  Act  1897,  par.  263, 
relating  to  fruits  in  spirits  and  impos- 
ing a  duty  "per  proof  gallon  on  the 
alcohol  contained  therein  in  excess  of 
ten  per  centum,"  the  duty  is  to  be 
levied  on  all  such  excess,  whether  Ab- 
sorbed by  the  fruit  or  supernatant. 
Mihalovitch,  Fletcher  &  Co.  v.  U.  S. 
(C.  C.  1908)  160  Fed.  988. 

The  president's  proclamation  of  May 
30,  1898,  relating  to  reciprocity  with 
France,  and  affecting  the  rate  of  duty 
on  brandies  and  other  spirits,  does  not 
apply  to  the  excess  of  alcohol  above  10 
per  centum  used  in  preserving  fruits, 
specially  dutiable  under  paragraph  2(>3, 
Act  1897.  Rheinstrom  v.  U.  S.  (C.  C. 
1902)  118  Fed  303. 

Under  paragraph  263,  Act  1897,  re- 
lating to  fruits  in  spirits  which  impos- 
es a  duty  of  $2.50  "per  proof  gallon  on 
the  alcohol  contained  therein  in  excess 
of  10  per  centum,"  the  duty  is  to  be 
computed  on  all  such  excess,  whether 
absorbed  by  the  fruit  or  supernatant 
Id. 

There  is  an  acknowledged  difficulty  in 
determining  the  precise  percentage  of 
alcohol  that  is  necessary  to  constitute 
a  preservative  of  cherries  in  maraschi- 
no, when  these  are  packed  in  hermetic- 
ally sealed  bottles  or  tins;  but  where 
alcohol  in  amounts  from  3.10  per  cent, 
to  5.45  per  cent,  appears  to  have  been 
used,  and  the  evidence  showing  that 
alcohol  in  such  proportions  retards  fer- 
mentation when  the  fruit  is  exposed 
to  air,  it  is  held  this  amount  serves  a 
purpose  in  preserving  the  fruit  for  use, 
the  fruit  was  so  preserved  in  spirits, 
and  was  dutiable  under  paragraph  263, 
Act  1897.  Godillot  v.  U.  S.  (1911)  1 
Ct  Cust  App.  239.  See,  also,  U.  S. 
V.  Reiss  &  Brady  (1909)  166  Fed.  746, 
92  O.  C.  A.  408. 

4.  Berries.— Held,  that  the  expres- 
sion, "berries,  edible,  in  their  natural 
condition,"  in  paragraph  262,  Act  1897, 
means  berries  which  are  in  their  natu- 
ral condition  as  imported,  and  are  edible 
either  in  that  state  or  after  cooking, 
and  that  foxberries  imported  in  bar- 
rels filled  with  water  are  in  their  nat- 
ural condition,  and  are  included  within 
said  provision  in  paragraph  ,262,  and 
not  within  paragraph  559,  Free  list, 
relating  to  "berries,  green,  ripe,  or 
dried,  ♦  ♦  ♦  not  specially  provided 
for."  Boak  v.  U.  S.  (1903)  125  Fed. 
599,  60  C.  C.  A.  335. 

As  to  foxberries  in  barrels,  with  wa- 
ter added  to  act  as  a  cushion,  so  as  to 
prevent  crushing,  held  that,  in  assessing 
the  duty  "per  quart,"  provided  in  para- 
graph 262,  Act  1897,  the  dutiable  quan- 
tity should  be  ascertained  by  the  use 
of  the  dry  quart  and  not  the  liquid 
quart.  U.  S.  v.  Boak  Fish  Co.  (C.  C. 
1906)  146  Fed.  104. 

5.  Cherries.— Act  1897,  par.  262,  enu- 
merates in  the  first  part  of  the  para- 
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graph  "apples,  peaches,  quinces,  cher- 
ries, plums,  and  pears,  green  or  ripe," 
and  in  the  latter  part  "apples,  peaches, 
pears,  and  other  edible  fruits,  including 
berries,  ♦  ♦  ♦  prepared."  Held,  that 
the  inclusion  of  "cherries"  in  the  first 
enumeration,  and  its  omission  from  the 
second,  should  not  be  construed  as  ex- 
cluding prepared  cherries  from  the 
latter,  and  cherries,  which  have  been 
washed,  pitted,  and  packed  in  salt  wa- 
ter to  preserve  them  in  transit,  held 
not     dutiable     as     "fruits     preserved 

♦  ♦  •  in  their  own  juices,"  under 
Act  1897,  par.  263,  but  as  "edible 
fruits  ♦  ♦  ♦  prepared  In  any  man- 
ner," under  paragraph  262.  Causse 
Mfg.  Co.  V.  U.  S.  (1906)  151  Fed.  4,  80 
C.  C.  A.  461,  modifying  judgment  A.  L. 
Causse  Mfg.  Co.  v.  U.  S.  (C.  C.  1906) 
143  Fed.  690. 

Cherries  in  maraschino  held  not  du- 
tiable under  paragraph  218,  Act  1894, 
as  "fruits  preserved  in  sirup,"  but  under 
section  3  of  said  act,  as  unenumerated 
manufactured  articles.  U.  S.  y.  Heiss 
&  Brady  (1906)  142  Fed.  1039,  73  C. 
C.  A.  185,  affirming  judgment  Heiss  & 
Brady  v.  U.  S.  (C.  O.  1904)  135  Fed. 
248. 

Certain  cherries  imported  in  casks,  in 
a  surrounding  fluid  containing  alcohol 
added  for  the  purpose  of  resisting  fer- 
mentation and  decay,  the  cherries  being 
an  inedible  variety,  intended  to  be  used 
in  the  manufacture  of  cherry  juice,  are 
specially  provided  for  in  paragraph  263, 
Act    1897,    as    "fruits    preserved    in 

♦  •  •  spirits,"  and  are  not  dutiable 
under  paragraph  299,  either  as  "cherry 
juice"  or  as  an  unenumerated  article 
similar  thereto,  "either  in  material, 
quality,  texture,  or  the  use  to  which  it 
may  be  applied,"  under  section  7  of 
said  act.  Voight  v.  IViihalovitch  (O.  C. 
1899)  125  Fed,  78. 

Paragraph  571,  Act  1909,  admitted 
"fruits  in  brine"  free  of  duty,  but  here 
the  cherries  would  seem  to  have  been 
actually  preserved  by  a  sulphur  treat- 
ment and  that  the  infusion  of  salt  in  the 
containing  water  was  negligible.  They 
were  properly  assessed  under  paragraph 
274  of  the  act.  Delapenha  &  Co.  v. 
tJ.  S.   (1915)  6  Ct.  Cust  App.  18. 

The  provision  in  paragraph  274,  Act 
1909,  for  cherries,  green  or  ripe,  and 
for  edible  fruits,  dried,  is  more  spe- 
cific than  the  free-entry  provision  for 
all  fruits  green,  ripe,  or  dried.  The 
evidence,  moreover,  shows  the  importa- 
tion to  be  ripe  cherries,  but  clearly  not 
dried,  and  they  are  accordingly  dutia- 
ble under  the  paragraph  named  as  ripe 
cherries.  Levy  &  Levis  Co.  v.  U.  S. 
(1914)  5  Ct.  Oust.  App.  89. 

Cherries  put  up  in  hermetically  sealed 
bottles  held  dutiable  under  Act  1909  as 
fruits  preserved,  etc.  U.  S.  v.  Reiss  & 
Brady  (1912)  3  Ct.  Cust.  App.  230. 
See,  also,  Id.  (1909)  166  Fed.  746,  92 
C.  C.  A.  408. 

6.  Chestnuts.»The  term  "comfits"  in 
paragraph  263,  Act  1897,  held  practi- 
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cally  synonymous  with  "confections," 
and  to  include  boiled  marrons  (chest- 
nuts) preserved  in  sjrrup,  and  they  were 
not  dutiable  as  nuts.  Schall  &  Co.  v. 
U.  S.  (1907)  154  Fed.  1005,  83  C.  C. 
A.  329,  affirming  decree  U.  S.  v.  Schall 
&  Co.  (C.  0.  1906)  147  Fed.  760. 

7.  Chutney.^— The  article  commercial- 
ly known  as  "chutney,"  which  consists 
of  various  fruits  preserved  vrith  sugar 
and  spices,  held  dutiable  as  "fruits  pre- 
served," under  Act  1897,  par.  263, 
rather  than  as  "edible  fruits  ♦  ♦  ♦ 
prepared,"  under  paragraph  262.  Park 
&  TUford  v.  U.  S.  (C.  C.  1908)  164  Fed. 
910. 

Chutney  held  dutiable  under  para- 
graph 263,  Act  1897,  and  this  regard- 
less of  whether  it  may  or  may  not  have 
been  included  within  paragraph  262  of 
that  act.  Acker  v.  U.  S.  (1911)  1  Ct 
Cust.  App.  328. 

8.  Citron^— Leghorn  citron  held  not 
dutiable  as  a  comfit,  sweetmeat  or  fruit 
preserved  in  sugar.    See  paragraph  488. 

Leghorn  citron,  preserved  by  being 
cut  in  halves,  boiled  and  soaked  in  salt 
water,  freshened,  and  then  covered  with 
syrup  and  boiled  down,  and  fresh  sugar 
placed  thereon,  and  the  process  repeat- 
ed until  the  peel  is  thoroughly  impreg- 
nated with  the  sugar  and  cured,  held 
taxable  as  "fruits  preserved  in  sugar," 
under  Act  1883,  par.  302,  and  not  en- 
titled to  admission  free  under  para- 
graph 704,  as  dried  fruits  not  specifical- 
ly enumerated.  U.  S.  v.  Nordlinger 
(1903)  121  Fed.  690,  58  C.  C.  A.  438,  re- 
versing judgment  Nordlinger  V.  U.  S.  (C. 
C.  1902)  115  Fed.  828,  and  writ  of  cer- 
tiorari denied  Id.  (1903)  24  Sup.  Ct. 
848,  191  U.  S.  575.  48  L.  Ed.  308. 

Candied  citron  held  dutiable  under 
Act  1883,  as  "comfits,  sweetmeats,  or 
fruits  preserved  in  sugar,  spirits,  syrup, 
or  molasses,  not  otherwise  specified  or 
provided  for  in  this  act,"  and  not  ex- 
empt from  duty  under  the  provision  in 
the  free  list  for  "fruits,  green,  ripe,  or 
dried,  not  specially  enumerated  or  pro- 
vided for  in  this  act."  Hills  v.  Erhardt 
(C.  C.  1893)  59  Fed.  768;  Levy  v. 
Robertson   (C.  C.  1889)  38  Fed.  714. 

9.  Crushed  frult8.-rOrushed  prunes 
held  dutiable  as  "fruit  preserved  in  own 
juices"  under  paragraph  263,  Act  1897, 
and  paragraph  274,  Act  1909.  Meyer 
&  Lange  v.  U.  S.  (1912)  3  Ct  Cust 
App.  247. 

Strawberries  and  apricots  reduced  to 
a  pulp,  cooked  without  sugar,  and  in- 
closed in  hermetically  sealed  tins,  held 
dutiable  under  paragraph  263,  and  not 
paragraph  262,  Act  1897.  Habicht  v. 
U.  S.   (1910)  1  Ct  Cust  App.  10. 

10.  Dried  lychee.— Dried  lychee,  which 
is  Chinese  fruit  having,  when  dry,  a 
thin  shell  inclosing  an  edible  pulp,  held 
dutiable  under  paragraph  262  of  Act 
1897,  as  an  "edible  fruit,  dried,"  and 
not  entitled  to  free  entry  under  para- 
graph 559,  as  a  fruit  not  specially  pro- 
vided for.     U.  S.  V.  Wing  Wo  Chong 
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(1899)  96  Fed.  602,  39  O.  0.  A.  172, 
reversing  judgment  Wing  Wo  Chung  y. 
U.  S.  (C.  C.  1899)  91  Fed.  637. 

11.  Fig8.^Held,  that  the  "fruits  pre- 
served  in  sugar,  molasses,  spirits,  or 
in  their  own  juices,"  enumerated  in  Act 
1887,  par.  263,  are  known  commercially 
as  a  class  by  themselves,  of  which  the 
ose  and  form  constitute  the  distinctive 
characteristics,  and  that  figs  preserved 
whole  are  within  tiiat  provision,  rather 
than  the  provision  for  '*figs"  in  para- 
graph 264.  U.  S.  V.  Reiss  &  Brady 
(1905)  136  Fed.  741,  69  C.  O.  A.  393, 
reversing  judgment  Reiss  &  Brady  v. 
U.  S.  (C.  C.  1903)  126  Fed.  678. 

Figs  put  up  in  hermetically  sealed 
bottles  held  dutiable  under  Act  1909  as 
fruits  preserved.  U.  S.  v.  Reiss  &  Bra- 
dy (1912)  3  Ot  Cust  App.  230. 

12.  Plneapplas.^The  addition  of  from 
2.28  to  8.82  per  cent,  of  sugar  to  pine- 
apples preserved  in  cans  in  their  own 
juice  does  not  remove  the  fruit  from 
the  provision  for  "pineapples  preserved 
in  their  own  juice,"  in  Act  1897,  par. 
263,  to  the  provision  in  the  same  para- 
graph for  "fruits  preserved  in  sugar." 
U.  H.  Dudley  &  Co.  v.  U.  S.  (1907) 
153  Fed.  881,  82  C.  C.  A.  627,  revers- 
ing judgment  (C.  C.  1906)  148  Fed. 
333. 

Pineapples  preserved  in  cans  in  their 
own  juice,  with  3  per  cent  of  sugar 
added  for  flavoring,  and  not  aiding  sub- 
stantially in  the  preservation,  which  is 
accomplished  by  the  canning  process, 
held  dutiable  as  "pineapples  preserved 
in  their  own  juice,"  and  not  as  fruit 
preserved  in  sugar,  under  Act  1897,  par. 
263.  TJ.  S.  V.  J.  S.  Johnson  &  Co. 
(1907)  162  Fed.  164,  81  C.  C.  A.  416, 
affirming  judgment  J.  S.  Johnson  &  Co. 
V.  U.  S.  (C.  C.  1905)  143  Fed.  015. 

Act  1897,  par.  263,  provides  for  fruit 
preserved  in  sugar  and  for  "pineapples 
preserved  in  their  own  juice."  Held, 
as  to  pineapples  in  hermetically  sealed 
cans,  in  their  own  juice,  but  with  7  to 
20  per  cent  of  sugar  added  for  flavor- 
ing only,  that  they  were  dutiable  under 
the  latter  rather  than  the  former  pro- 
vision. U.  S.  V.  J.  S.  Johnson  &  Co. 
(C.  C.  1908)  166  Fed.  1002. 

In  construing  paragraph  263,  Act 
1897,  providing  a  certain  rate  of  duty 
on  "fruits  preserved  in  sugar,  molasses, 
spirits,  or  in  their  own  juice,"  and  a 
lower  rate  on  pineapples  "preserved  in 
their  own  juice,"  held,  that  it  was  not 
the  intention  of  Congress  to  impose  the 
added  duty  in  the  former  provision  on 
account  of  sugar  added  for  preservation 
of  the  fruit,  and  that  the  latter  provi- 


sion applies  to  preserved  pineapples,  as 
distinguished  from  other  fruits,  with- 
out reference  to  whether  sugar  is  used 
in  their  preparation.  Held,  also,  that 
certain  canned  pineapples,  containing 
an  amount  of  sugar  that  is  not  suffi- 
cient to  preserve  the  fruit  from  spoil- 
ing if  exposed  to  the  open  air,  but 
serves  as  a  flavoring  only,  are  dutiable 
under  the  latter  provision.  U.  S.  v. 
Boden  (C.  C.  1904)  133  Fed.  839. 

Pineapples,  peeled,  sliced,  and  placed 
in  cans  filled  with  cold  water,  and  her- 
metically sealed,  their  juice  permeat- 
ing the  water,  are  "fruits  preserved 
in  their  own  juices,"  within  Act  1890, 
par.  304,  and  cannot  be  classified,  un- 
der paragraph  680,  as  "fruits,  green, 
ripe,  or  dried."  Johnson  v.  U.  S.  (C. 
0.  1895)  66  Fed.  725,  judgment  affirm- 
ed (1895)  79  Fed,  996,  26  C.  O.  A.  298. 

13.  Plum8.F-Plums  preserved  held  not 
dutiable  under  Act  1909  as  plums, 
prunes,  or  prunelles,  but  as  fruits  pre- 
served. Meyer  &  Lange  v.  U.  S.  (1913) 
4  Ct  Cust  App.  422. 

14.  Prunes.F-Prunes  boiled  in  water, 
and  pressed  through  a  colander,  with- 
out the  addition  of  sugar  or  any  other 
material,  which  article  held  not  a  "jel- 
ly," in  the  common  meaning  of  that 
term,  nor  commercially  known  as  jelly, 
but  dutiable  under  paragraph  219,  Act 
1894,  as  fruits  preserved  in  their  own 
juices.  U.  S.  V.  Rosenstein  (C.  C. 
1898)  90  Fed.  801. 

Crushed  prunes  held  dutiable  as  fruits 
preserved  in  own  juices,  under  para- 
graph 263,  Act  1897,  and  paragraph 
274,  Act  1909.  Meyer  &  Lange  v.  U. 
S.  (1912)  3  Ct  Cust  App.  247. 

15.  Sweet meata.^Marmalade  and  ber- 
ry jam  held  not  jellies,  but  sweetmeats, 
dutiable  as  such  under  paragraph  263, 
Act  1897.  Bogle  v.  U.  S.  (C.  C.  1009) 
175  Fed.  889;  Id.  (1911)  1  Ct  Cust 
App.  144. 

Berry  jams  are  dutiable  under  Act 
1897,  par.  263,  as  sweetmeats  or  pre- 
served fruits,  rather  than  as  "jelly" 
under  the  same  paragraph,  or  as  "edi- 
ble fruits  prepared,"  under  paragraph 
262.  Bogle  v.  U.  S.  (C.  C.  1909)  176 
Fed.  889. 

Stem  and  cargo  ginger  held  not  to 
lose  its  character  as  a  sweetmeat  when 
Imported  in  bulk  in  casks,  but  dutia- 
ble under  paragraph  263,  Act  1897. 
Delapenha  v.  tJ.  S.  (1910)  1  Ct  Cust 
App.  113. 

16.  Umeboshlw^Umeboshi  held  not 
dutiable  as  fruit  packed  in  its  own 
juices.     See  paragraph  488. 


ir  provi-      juices,     see  paragrapn  *5». 

218.  Figs,  2  cents  per  pound;  plums,  prunes,  and  prunelles,  1 
cent  per  pound;  raisins  and  other  dried  grapes,  2  cents  per  pound; 
dates,  1  cent  per  pound;  currants,  Zante  or  other,  lyi  cents  per 
pound ;  olives,  15  cents  per  gallon. 

ITotes  of  Decisioiui 

Cvrrants^^Dried    currants   held    not  Imported  currants,  packed  in  casks, 

dutiable  as  dried  grapes  including  Zan-       hold  dutiable  under  paragraph  264,  Act 
te  currants.    See  paragraph  488.  1897    which    imposes    a    duty    of  two 
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cents  per  pound  on  currants,  "Zante 
or  other,"  without  any  deduction  on 
account  of  the  dirt 'or  other  impurities 
contained  therein.  U.  S.  v.  Beid,  Mur- 
doch &  Co.  (1903)  120  Fed.  242,  56  C. 
C.  A.  538,  writ  of  certiorari  denied 
Reid,  Murdock  &  Co.  v.  U.  S.  (1903) 
23  Sup.  Ct  855,  190  U.  S.  560,  47  U 
Ed.  1184. 

"Zante  currants,"  as  used  in  para- 
graph 217,  Act  1894,  applies  to  the 
small,  seedless  raisins  grown  on  the 
mainland  of  Greece,  in  the  Archipelago, 
and  other  places  in  the  Levant,  and  is 
not  confined  to  currants  raised  only  in 
the  island  of  Zante.  "Zante  Currants" 
(C.  C.  1806)  73  Fed.  183. 

Merchandise  consisting  of  the  pulp 
and  juice  of  the  currant,  preserved, 
presumably,  in  sirup  or  molasses,  is 
not  a  jelly  in  fact,  and  while  the  board 
found  it  to  be  commercially  known  as 
jelly,  there  was  no  proof  of  commercial 
designation.  The  collector's  assess- 
ment, in  the  absence  from  the  record 
of  evidence  to  controvert  it,  must  be 
sustained.  U.  S.  v.  Sheldon  &  Co. 
(1914)  5  Ct.  CusL  App.  371.  See,  also. 
Same  v.  Oberle  (1911)  1  CL  Cust. 
App.  527. 

Figs.— Figs  preserved  whole  held  not 
dutiable  as  figs.    See  paragraph  217. 

Olives.— Under  Act  1897.  par.  264, 
imposing  a  duty  at  various  rates  "per 
gallon,"  fljccording  to  condition,  the 
duty  should  be  assessed  on  the  basis 


of  the  wine  or  liquid  gallon  and  not  the 
dry  gallon,  regardless  of  whether  the 
olives  are  imported  dried  or  in  brine. 
Ceballos  v.  U.  S.  (1906)  146  Fed.  380, 
76  C.  C.  A.  652,  affirming  judgment  J. 
M.  Ceballos  &  Co.  v.  U.  S.  (C.  C.  1904) 
139  Fed.  705. 

Olives  which  have  been  inunersed  in 
salt  and  water  for  the  purpose  of  pre- 
serving them  from  decay  in  shipment, 
and  which  had  been  subjected  to  no 
preparation  to  fit  them  for  eating,  held 
not  "olives  prepared,"  within  Act  1897, 
par.  264.  U.  S.  v.  Zucca  &  Co.  (C.  C. 
1909)   175  Fed.  578. 

Act  1897,  par.  264,  relates  to  olives 
"in  bottles,  jars,  or  similar  packages," 
and  "in  casks  or  otberwise  than  in 
bottles,  jars,  or  similar  packages." 
Held,  that  this  language  does  not  im- 
port an  intention  to  make  a  division 
between  olives  in  retail  packages  and 
those  in  wholesale  packages,  and  that 
olives  in  jars  holding  10  gallons  are 
therefore  within  the  first  of  these  pro- 
visions. tJ.  S.  V.  Shing  Shun  &  Co.  (C. 
C.  1909)  173  Fed.  844. 

Black  or  ripe  olivej  in  brine  held  du- 
tiable under  paragraph  275,  Act  1909. 
Goussios  &  Co.  v.  U.  S.  (1911)  2  Ct  . 
Cust.  App.  317. 

Plums.— Plums  preserved  held  not  du- 
tiable under  this  paragraph.  See  par- 
agraph 217. 

Prunes.— Crushed  prunes  held  duti- 
able as  fruits  preserved  in  own  juices. 
See  paragraph  217. 


219.  Grapes  in  barrels  or  other  packages,  25  cents  per  cubic  foot 
of  the  capacity  of  the  barrels  or  packages. 


ITotea  of  Deelsions 


Allowance  for  packing^— Grapes  im- 
ported in  barrels,  and  packed  in  saw 
dust  or  cork  dust,  are  dutiable  under 
paragraph  299  of  Act  1890,  at  the  rate 
of  60  cents  per  barrel  of  three  cubic 


feet,  or  fraction"  thereof,  without  al- 
lowance for  the  cork  dust  in  which  they 
are  packed.  U.  S.  v.  Mayer  (1896)  71 
Fed.  501,  18  C.  C.  A.  221,  reversing 
judgment  (C.  C.  1895)  66  Fed.  719. 


220.  Lemons,  limes,  oranges,  grapefruit,  shaddocks,  and  pome- 
los in  packages  of  a  capacity  of  one  and  one-fourth  cubic  feet  or 
less,  18  cents  per  package ;  in  packages  of  capacity  exceeding  one 
and  one-fourth  cubic  feet  and  not  exceeding  two  and  one-half  cubic 
feet,  35  cents  per  package;  in  packages  exceeding  two  and  one- 
half  and  not  exceeding  five  cubic  feet,  70  cents  per  package;  in 
packages  exceeding  five  cubic  feet  or  in  bulk,  J^  of  1  cent  per 
pound. 

ITotea  of  Deciaions 


Package.— Two  boxes  of  oranges, 
each  7%  by  10%  by  5%  inches,  firmly 
tied  together  to  facilitate  marketing 
and  safe  transportation,  this  method 
of  packing  being  an  established  custom 
of  the  trade,  constitute  one  package 
under  the  first  clause  of  paragraph  220, 
Tariff  Act  1913.  Bush  &  Co.  v.  U.  S. 
(1915)  6  Ct  Cust.  App.  401. 

Pickled  limeaw— Limes  in  brine  held 
not  dutiable  as  limes.  See  paragraph 
488. 
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Pickled  limes,  not  being  vegetables, 
held  not  dutiable  under  Act  1897,  par. 
241,  providing  for  all  vegetables,  in- 
cluding pickles,  nor  exempt  under  sec- 
tion 2,  free  list,  par.  559,  providing  for 
fruits,  green,  ripe,  or  dried,  and  fruits 
in  brine,  not  specifically  provided  for, 
but  dutiable  under  paragraph  266,  pro- 
viding for  oranges,  lemons,  limes,  grape 
fruit,  shaddocks,  or  pomelos.  Roche  v. 
U.  S.  (C.  C.  1902)  116  Fed.  911. 
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221.  Orange  peel  or  lemon  peel,  preserved,  candied,  or  dried,  1 
cent  per  pound ;  coconut  meat  or  copra  desiccated,  shredded,  cut, 
or  similarly  prepared,  and  citron  or  citron  peel,  preserved,  can- 
died, or  dried,  2  cents  per  pound. 

Notes  of  Deoisioaui 

Halved  lemons  In  brine.— Halved  lem-  properties  or  quality,  held  not  "pre- 
ens in  brine  held  not  lemon  peel  pre-  seryed,"  within  Act  1897,  par.  267,  but 
served.    See  paragraph  488.  free  of  duty  as  "not  preserved,  candied, 

Orange  and  lemon  peel^-^range  and  or  dried,"  under  paragraph  627.    Caus- 

lemon  peel  immersed  in  brine  for  the  se  Mfg.  Co.  ▼.  U.  S.  (C.  G.  1906)  150 

purpose   of   protecting   it  from    decay  Fed.  419. 
during    transit,    without    affecting    its 

222.  Pineapples,  in  barrels  or  other  packages,  6  cents  per  cubic 
foot  of  the  capacity  of  the  barrels  or  packages;  in  bulk,  $5  per 
thousand. 

223.  Almonds,  not  shelled,  3  cents  per  pound ;  almonds,  shelled, 
4  cents  per  pound ;  apricot  and  peach  kernels,  3  cents  per  pound. 

Notos  of  Doolsions 

Almonds  shelledw— In  ascertaining  the  covering  are  fairly  free  from  that  cov- 

dntiable  weight  of  shelled  nuts  dutiable  ering.    Heide  v.  U.  S.  (0.  G.  1909)  176 

by  the  pound  under  Act  1897,  pars.  269,  Fed.  316. 

270,  no  allowance  should  be  made  for  Glear    almonds,    shelled,    remain    al- 

imparities  in   importations   not   shown  monds,   though   they   should   contain  a 

to  contain  abnormal  quantities  of  for-  certain  amount  of  broken  kernels,  dust, 

eign  matter,  nor  to  vary  from  the  ordi-  and  shells,  and  they  are  not  to  be  clas- 

nary  wholesale  condition.     Spencer  &  sified  generally  witii  "nuts  of  all  kinds." 

CJo.  ▼.  U.  S.  (1907)  151  Fed.  1022,  82  They    are   dutiable    as   clear   almonds, 

C.  G.  A.  656,  affirming  decree  (G.  G.  shelled,    under    paragraph    280,    Tariff 

1906)  143  Fed.  916.  Act  1909.     Paragraph  283  of  that  act 

In  Act  1897,  par.  269,  the  provision,  forbids  any  allowance  for  the  weight  of 
for  "clear"  shelled  almonds  refers  to  the  dust  and  shells.  Spencer  Import- 
nuts  that  are  practically  and  substan-  ing  &,  Trading  Go.  v.  U.  S.  (1912)  2 
tially  free  from  shells,  dust,  and  dirt,  Gt.  Gust.  App.  444;  Heide  v.  Same 
and  after  being  divested  of  their  outer  (1912)  2  Gt  Gust  App.  399. 

224.  Filberts  and  walnuts  of  all  kinds,  not  shelled,  2  cents  per 
pound ;   shelled,  4  cents  per  pound. 

Kotes  of  Deoisiims 
Walnuts  shelledw— Walnut  meat,  bro-      ed."   under   paragraph   281,  Act  1909. 
ken  in  parts  less  than  halves,  are  duti-      Habicht,  Braun  &  Go.  v.  U.  S.  (1912) 
able  as  "walnuts  of  aU  kinds,"  *'sheU-      2  Gt  Gust  App.  457. 

225.  Peanuts  or  ground  beans,  unshelled,  %  of  1  cent  per  pound ; 
shelled,  ^  of  1  cent  per  pound. 

226.  Nuts  of  all  kinds,  shelled  or  unshelled,  not  specially  pro- 
vided for  in  this  section,  1  cent  per  pound ;  but  no  allowance  shall 
be  made  for  dirt  or  other  impurities  in  nuts  of  any  kind,  shelled  or 
unshelled. 

Notes  of  Deoisioiis 

Apricot  stones  and  kerneisw— Apricot  dutiable   under   the   eo   nomine   provi- 

stones  come  within  the  common  defini-  sion  for  nuts   in   paragraph   283,   Act 

tion    of    ''nuts,"    and    apricot    kernels  1909.     The   cones   are  not   shell,  nor 

held    dutiable    as    "nuts    ♦    ♦    ♦    not  "dirt  or  other  impurities"  in  the  nuts, 

specially    provided    for,"    imder    para-  and  duty  should  be  assessed  upon  the 

graph  272,  Act  1897.    U.  S.  v.  Spencer  weight   of   the   nuts   alone.     U.    S.   v. 

&  Go.  (1907)  151  Fed.  1022,  81  G.  G.  Amendola  (1915)  5  Gt  Gust  App.  516. 

^,^^^™^^,^";JP^^^^^^  Marrons^Marrons    (chestnuts)    pre- 

V.  U.  S.  (G.  G.  1906)  146  Fed.  112.  g^^^^   j^   ^y^^p  jj^j^j  ^^^  dutiable   as 

I  mpurltlesw— Italian   pine   cones   with      nuts.     See  paragraph   226. 
the  nuts  attached  thereto,  held  to  be 

227.  Venison,  and  other  game,  Ij/^  cents  per  pound;  game  birds, 
dressed,  30  per  centum  ad  valorem. 

228.  Extract  of  meat,  not  specially  provided  for  in  this  section, 
10  cents  per  pound;  fluid  extract  of  meat,  5  cents  per  pound,  but 
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the  dutiable  weight  of  the  extract  of  meat  and  of  the  fluid  extract 
of  meat  shall  not  include  the  weight  of  the  packages  in  which  the 

same  is  imported. 

Notes  of  Deoisioaui 

Bouillon.— Bouillon  cubes  held  not  du- 
tiable as  meat  extract  See  paragraph 
385. 

229.  Poultry,  live,  1  cent  per  pound;  dead,  or  prepared  in  any 
manner,  including  the  weight  of  the  immediate  coverings  or  con- 
tainers, 2  cents  per  pound. 

Notes  of  DeeUions 

Poultry.— Guinea    fowl    and    turkeys,  Shing  v.  U.  S.  (1910)  1  Ct.  Cust,  App. 

not  shown  to  have  been  wild,  are  clas-  16,  and  must  be  taken  accordingly  to 

sifiable  as   "poultry,"  under  Act  1897,  enlarge  the  terms  used  so  as  to  include 

par.    278,   rather   than   as    "birds   and  dried  ducks'  feet  and  gizzards  here  as 

land    ♦    ♦    *    fowls,"   under   free    list,  poultry    prepared.      Articles    of    food 

par.  494.    Silz  v.  U.  S.  (C.  0. 1909)  167  "prepared  or  preserved"  do  not  neces- 

Fed.  686,  judgment  affirmed  (1910)  178  sarily   retain    their   original   form    and 

Fed.  273,  101  0.  0.  A.  537.  separate    identity.      U.    S.    v.    Weber 

The  provision  in  paragraph  229,  Act  (1915)  6  Ct  Cust.  App.  234;    Same  v. 

1913,  that  relates  to  "poultry  prepared  Brown  &  Co.  (1915)  6  Ct  Cust  App. 

in  any  manner,"  clearly  appears  to  have  242. 
been  enacted  in  view  of  Kwong  Yuen 

230.  Chicory  root,  raw,  dried,  or  undried,  but  unground,  1  cent 
per  pound;  chicory  root,  burnt  or  roasted,  ground  or  granulated, 
or  in  rolls,  or  otherwise  prepared,  and  not  specially  provided  for 
in  this  section,  2  cents  per  pound. 

Kotes  of  Deoisions 

Coffee  substitute.— A  coffee  substitute 
containing  chicory  held  not  dutiable  as 
chicory.     See  paragraph  233. 

231.  Unsweetened  chocolate  and  cocoa,  prepared  or  manufac- 
tured, not  specially  provided  for  in  this  section,  8  per  centum  ad 
valorem.  Sweetened  chocolate  and  cocoa,  prepared  or  manu- 
factured, not  specially  provided  for  in  this  section,  valued  at  20 
cents  per  pound  or  less,  2  cents  per  pound;  valued  at  more  than 
20  cents  per  pound,  25  per  centum  ad  valorem.  The  weight  and 
the  value  of  the  immediate  coverings,  other  than  the  outer  packing 
case  or  other  covering,  shall  be  included  in  the  dutiable  weight  and 
the  value  of  the  merchandise. 

Notes  of  Deoisions 

ChooolatBd— Chocolate  eo  nomine  held  punctuation     actually    made.       In  re 

dutiable  as  such  under  Act  1864,  and  Schilling   (1892)  53  F.  81,  3  C.  C.  A. 

not  as  confectionery,  though  presented  '440,  affirming  decree   (C.  C.  1891)  48 

in  a   form  in  which  it  was  ordinarily  Fed.  547. 

^ic^'rf^ruiT^'a    ^o^J'^'^oJ' oA^r^^^f         Cocoa— The      article      commercially 
(1877)   96  U.   S.   125,  126,  24  L.  Ed.      j^^^^   ^^  "sweetened  chocolate"   held 

w;L  «,  .  ,  ^  ^  ^  M  V  M  oot  dutiable  as  chocolate  confectionery. 
The  official  statements  of  members  of  ^nder  paragraph  239,  Act  1890,  nor  as 
the  conference  committees  pn  the  tar-  similar  thereto,  under  the  simiUtude 
iff  act  of  1890  that  by  a  clerical  mis-  section,  nor  under  paragraph  318,  but 
take  paragraph  318  of  Schedule  G  was  should  be  classed  as  "cocoa,  manufac- 
made  to  read,  Chocolate,  (other  than  ^^^d,  not  specially  provided  for,"  under 
chocolate  confectionery,  and  chocolate  paragraph  319.  In  re  Schilling  (1892) 
commercially  known  as  sweetened  53  p^^  g^^  g  q  q  ^  44^  affirming 
chocolate,')  two  cents  per  pound;  but  ^^cree  (C.  C.  1801)  48  Fed.  547;  In  re 
that  the  parenthesis  should  have  ended  ^^g^j^^  ^q  c.  1891)  47  Fed.  873. 
after  "confectionery,"  although  sup- 
ported by  the  history  of  the  bill,  the  Coverings.— Under  Act  1897,  par.  281, 
attention  of  congress  having  been  called  providing  for  a  duty  on  chocolate,  and 
to  the  mistake,  and  no  action  taken,  do  that  *'the  weight  and  value  of  all  cov- 
not  authorize  the  courts  to  change  the  erings  other  than  plain  wooden,  shall 
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be  included  in  the  dutiable  weight  and 
value"  thereof,  the  dutiable  value  of 
chocolate  packed  in  tin  boxes  should  be 
arrived  at  by  adding  the  number  of 
pounds  of  the  chocolate  and  the  tin  cov- 
erings, and  the  outside  wooden  boxes  in 
Trhlch  it  is  packed  for  transit  should 
not  be  included,  pursuant  to  the  method 
of  estimating  the  value  prescribed  by 
Customs  Administrative  Act  June  10, 
1890,  c.  407,  §  19,  26  Stat  139,  since 
the  later  statute  plainly  intends  that  the 
wooden  coverings  should  be  free  from 
duty,  and  the  interior  coverings  alone 
treated  for  duty  purposes  as  if  they 
were   chocolate.     U.    S.    v.    Volkmann 


(1901)  107  Fed.  109,  46  C.  0,  A.  169, 
affirming  judgment  Volkman  v.  U.  S. 
(C.  C.  1900)  99  Fed.  264. 

Certain  coverings  for  chocolate,  con-, 
sisting  of  small  boxes,  some  in  the  form 
of  a  trunk,  having  hinged  tops  fastened 
with  a  catch  and  hook,  and  lined  with 
fancy  paper,  held  "coverings,  other 
than  plain  wooden,"  within  paragraph 
281,  Act  1897,  which  provides  that  "the 
weight  and  value  of  all  coverings  other 
than  plain  wooden,  shall  be  included  in 
the  suitable  weight  and  value"  of  their 
contents,  when  containing  chocolate  and 
cocoa.  Cure  v.  U.  S.  (O.  C.  1901)  123 
Fed.  994. 


232.  Cocoa  butter  or  cocoa  butterine,  refined  deodorized  coconut 
oil,  and  all  substitutes  for  cocoa  butter,  3J^  cents  per  pound. 

Notes  of  Deoisions 

under  section  3.  Apgar  v.  U.  S.  (1896) 
78  Fed.  332,  24  C.  C.  A.  113. 

Cocoa  butterine,  as  provided  for  in. 
paragraph  282,  Act  1897,  consists  of 
products  made  in  imitation  of  cocoa 
butter,  and  adapted  for  use  as  a  substl* 
tute  therefor.  U.  S.  v.  Oriental  Amer. 
Co.  (C.  C.  1904)  129  Fed.  249. 

Cocoanut  oil.— Cocoanut  oil  held  not 
dutiable  as  cocoanut  butter.  See  para- 
graph 561. 


Cocoa  butterfnew— "Nucoa  butter," 
made  from  cocoanut  oil  by  pressing  the 
oil  in  a  solid  state  to  eliminate  the 
softer  oils,  then  meltuig  the  remaining 
solid,  and  washing  it  with  steam,  held 
dutiable  as  "cocoa  butterine,"  under 
I)aragraph  230  of  Act  1894,  and  is  neith- 
er exempt  from  duty  as  "cocoanut  oil," 
under  paragraph  568,  nor  dutiable  as 
an  unenumerated  manufactured  article, 


233.  Dandelion  root,  and  acorns  prepared,  and  articles  used  as 
coffee,  or  as  substitutes  for  coffee  not  specially  provided  for  in  this 
section,  2  cents  per  pound. 


Notes  of  Decisions 


Dandelion  root— Dandelion  root  not 
edible  held  not  dutiable  as  dandelion 
root  prepared,  etc.    See  paragraph  477. 

Substitutes  for  cofFeOi^— Coffee  essence 
which  is  used  as  coffee  or  as  a  substi- 
tute therefor,  held  not  "coffee,"  within 
Act  1897.  Free  List,  par.  529,  but  du- 
tiable,  either  directly  or  by  similitude, 
as  "articles  used  as  coffee,  or  as  sub- 
stitutes for  coffee,"  under  paragraph 
283.  E.  C.  Hazard  &  Co.  v.  U.  S. 
(1909)  175  Fed.  967,  99  C.  C.  A.  357, 
reversing  judgment  (C.  C.  1908)  164 
Fed.  907. 

An  imported  article  styled  on  the 
wrapper  in  which  the  same  is  imported 
"SeeUg's  Kaffee"  and  "Seelig's  Coffee," 
but  invoiced  as  chicory,  which  is  com- 
posed of  more  than  68  per  cent,  of  its 
total  weight,  but  of  only  about  43  per 
cent,  of  its  total  value,  of  chicory  root. 


which  possesses,  as  its  predominating 
flavor,  that  of  chicory  root,  and  which 
is  mixed  with  coffee  for  use,  or  is  used 
alone  like  coffee,  held  not  dutiable  as 
chicory  root  in  any  of  the  conditions 
provided  for  in  paragraph  317,  Act 
1890,  but  dutiable  as  an  article  used  as 
coffee,  or  as  a  substitute  for  coffee, 
under  paragraph  321.  XJ.  S.  v.  Rosen- 
stein  (1894)  60  Fed.  74,  8  C.  C.  A. 
474;  In  re  Rosenstein  (C.  C.  1893)  56 
Fed.  824. 

An  article  represented  to  be  and  sold 
as  a  substance  not  alone  for  coloring 
coffee,  but  as  a  substitute  for  a  por- 
tion of  each  drawing  of  coffee,  adding, 
it  being  claimed,  to  the  quality,  purity, 
and  whole someness  of  the  beverage  as 
served,  held  dutiable  under  paragraph 
283,  Act  1897,  as  a  substitute  for  cof- 
fee. Petru  American  Importing  Co.  ▼► 
U.  S.  (1910)  1  Ct  Cust.  App.  106. 


234.  Starch,  made  from  potatoes,  1  cent  per  pound;  all  other 
starch,  including  all  preparations,  from  whatever  substance  pro- 
duced, fit  for  use  as  starch,  J^  cent  per  pound. 


Kotea  of  Deoisioiui 


In  generald— >The  farina  of  the  root  of 
the  plant  of  the  genus  manihot,  whether 
known  as  root  flour,  cassava,  or  tapioca, 
having  bfeen  expressly  exempted  from 

6U.S.COMP.16-394 


duty  by  congress  (R.  S.  f  2505),  is  not 
included  in  R.  S.  §  2504,  imposing  a  duty 
on  starches,  though  it  may  be  largely 
composed  of  starch  granules  and  fit  for 
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use  as  starch.    Chung  Yune  y.  Kelly  (G. 
C.  1S82)  14  Fed.  639. 

Flour  made  from  a  farinaceous  plant, 
for  food,  though  largely  composed  of 
starch  granules,  is  not,  therefore,  the 
"made"  or  manufactured  starch  of  com- 
merce, upon  which  R.  S.  I  2504,  imposes 
a  duty  when  brought  from  a  foreign 
country;  and  it  matters  not  that  it  may 
be  in  some  measure  used  as  starch.    Id. 

Bone  size  substituted— Bone  size  sub- 
stitute held  not  a  preparation  fit  for 
use  as  starch.    See  paragraph  5. 

Arrowrootd— Held,  that  the  provision 
in  Act  1897,  Free  List,  par.  478,  for 
"arrowroot  in  its  natural  state  and  not 
manufactured,"  relates  to  the  tubers  or 
root  of  the  arrowroot  plant,  though  no 
importations  are  ever  made  in  that 
form,  and  does  not  include  the  article 
commercially  known  as  arrowroot,  con- 
sisting of  starch  made  from  arrowroot 
tubers,  which  is  more  properly  clas- 
sifiable as  "starch,"  under  paragraph 
285.  Middleton  &  Co.  v.  U.  S.  (1906) 
151  Fed.  16,  80  C.  C.  A.  512;  Leay- 
craft  &  Co.  V.  U.  S.  (1904)  130  Fed. 
106,  64  C.  C.  A.  440,  affirming  judg- 
ment (C.  C.  1903)  124  Fed.  999. 


Potato  starch.— Starch  made  from 
potatoes,  and  pulverized  or  ground  so 
as  to  take  the  form  of  a  fine  flour  or 
powder,  and  invoiced  as  "sifted  farina," 
held  not  within  the  meaning  qf  the  term 
"farina,'*  as  used  in  paragraph  694, 
Act  1883,  and  consequently  free  of 
duty,  but  is  to  be  classified  as  "potato 
starch,"  and  subject  to  a  duty  of  two 
cents  per  pound,  under  paragraph  269. 
Union  Nat.  Bank  v.  Seeberger  (0.  C. 
1887)   30  Fed.  429. 

"Preparations."— The  general  words 
"preparations  ♦  ♦  ♦  fit  for  use  as 
starch,"  are  insuflicient  to  show  that  an 
article  fit  for  such  use,  but  which  is 
specially  named  on  the  free  list,  is 
"otherwise  specially  provided  for,"  bo 
as  to  prevent  its  exemption  from  duty. 
Chew  Hing  Lung  &  Co.  v.  Wise  (1900) 
20  Sup.  Ct  320,  176  U.  S.  156,  320,  44 
L.  Ed.  412,  reversing  judgment  Wise 
V.  Chew  Hing  Lung  (1897)  83  Fed. 
162,  27  C.  C.  A.  494. 

Sago  flour.— Sago  flour  held  not  duti- 
able as  starch.    See  paragraph  590. 

Tapioca  floutw— Tapioca  flour  held  not 
dutiable  as  a  preparation  fit  only  for 
starch.     See  paragraph  625. 


235.  Spices,  unground:  Cassia  buds,  cassia,  and  cassia  vera; 
cinnamon  and  cinnamon  chips;  ginger  root,  unground  and  not 
preserved  or  candied;  nutmegs;  pepper,  black  or  white;  capsi- 
cum or  red  pepper,  or  cayenne  pepper ;  and  clove  stems,  1  cent  per 
pound;  cloves,  2  cents  per  pound;  pimento,  ^4  of  1  cent  per 
pound;  sage,  ^  cent  per  pound;  mace,  8  cents  per  pound;  Bom- 
bay or  wild  mace,  18  cents  per  pound;  ground  spices,  in  each 
case,  the  specific  duty  per  pound  enumerated  in  the  foregoing  part 
of  this  paragraph  for  unground  spices,  and  in  addition  thereto  a 
duty  of  20  per  centum  ad  valorem;  mustard,  ground  or  prepared, 
in  bottles  or  otherwise,  6  cents  per  pound;  all  other  spices  not 
specially  provided  for  in  this  section,  including  all  herbs  or  herb 
leaves  in  glass  or  other  small  packages  for  culinary  use,  20  per 
centum  ad  valorem. 

Kotes  of  Deoisioiia 


Ginger  root.— The  article  known  as 
spent  ginger,  which  is  a  by-product 
from  the  treatment  of  ginger  root  in 
the  manufacture  of  ginger  extract,  etc., 
and  consists  of  a  dried  cake  of  ginger 
particles,  is  held  to  be  "ginger  root,  un- 
ground," as  enumerated  in  Act  1897, 
Free  List,  par.  667.  Lewis  German  & 
Co.  V.  U.  S.  (1905)  137  Fed.  817,  70 
C.  C.  A.  315. 

A  by-product  in  the  process  of  ex- 
tracting the  essence  of  ginger  root, 
which  results  from  cracking  the  crude 
root  in  a  machine  and  running  it  through 
a  still,  and  consists  of  the  residue  of  the 
process  pressed  into  cakes,  held  not 
within  Act  1897,  Free  List,  par.  667,  for 
*'ginger  root,  unground."  Cracking  the 
root,  so  that  it  is  reduced  to  small 
particles  and  pulverized,  is  a  process  of 
grinding.  Lewis  German  &  Co.  v.  tJ. 
S.  (C.  C.  1904)  128  Fed.  467. 


Peppers.— Sierra  Leone  chillies,  or 
bird  peppers,  held  not  dutiable  as 
cayenne  pepper  unground.  See  para- 
graph 477. 

The  residuum  in  the  process  of  de- 
corticating pepper  berries,  consisting  of 
the  inner  cuticle  in  the  form  of  a 
powder,  which,  without  further  grind- 
ing, is  mixed  with  ground  pepper  as  an 
adulterant,  held  not  within  the  provi- 
sion in  Act  1897,  Free  List,  par.  667, 
for  pepper  "unground."  Frame  &  Co. 
V.  U.  S.  (1906)  }49  Fed.  1022,  79  C. 
C.  A.  632,  affirming  judgment  (C.  C. 
1906)  143  Fed.  692. 

Shells  of  pepper,  which,  when  ground, 
make  a  low  grade  of  black  pepper,  held 
wil^hin  the  provision  for  the  entry  free 
of  duty  of  "pepper,  white  or  black, 
*  *  *  when  unground,"  in  Free  List, 
par.  667,  Act  1897.  U.  S.  ▼.  Leggett 
(0.  0. 1899)  124  Fed,  1015. 
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236.  Vinegar,  4  cents  per  proof  gallon.  The  standard  proof  for 
vinegar  shall  be  taken  to  be  that  strength  which  requires  thirty- 
five  grains  of  bicarbonate  of  potash  to  neutralize  one  ounce  troy 
of  vinegar. 

SCHEDULE  H.-SPIRITS.  WINES,  AND  OTHER  BEVERAGES 

211.  Brandy  and  other  spirits  manufactured  or  distilled  from 
grain  or  other  materials,  and  not  specially  provided  for  in  this  sec- 
tion, $2.60  per  proof  gallon. 

238.  Each  and  every  gauge  or  wine  gallon  of  measurement  shall 
be  counted  as  at  least  one  proof  gallon;  and  the  standard  for  de- 
termining the  proof  of  brandy  and  other  spirits  or  liquors  of  ahy 
kind  imported  shall  be  the  same  as  that  which  is  defined  in  the 
laws  relating  to  internal  revenue:  Provided,  That  it  shall  be  law- 
ful for  the  Secretary  of  the  Treasury,  in  his  discretion,  to  author- 
ize the  ascertainment  of  the  proof  of  wines,  cordials,  or  other  liq- 
uors, by  distillation  or  otherwise,  in  cases  where  it  is  impracticable 
to  ascertain  such  proof  by  the  means  prescribed  by  existing  law 
or  regulations:  And  provided  further,  That  any  brandy  or  other 
spirituous  or  distilled  liquors  imported  in  any  sized  cask,  bottle, 
jug,  or  other  packages,  of  or  from  any  country,  dependency,  or 
province  under  whose  laws  similar  sized  casks,  bottles,  jugs,  or 
other  packages  of  distilled  spirits,  wine,  or  other  beverage  put  up 
or  filled  in  the  United  States  are  denied  entrance  into  such  coun- 
try, dependency,  or  province,  shall  be  forfeited  to  the  United 
States;  and  any  brandy  or  other  spirituous  or  distilled  liquor  im- 
ported in  a  cask  of  less  capacity  than  ten  gallons  from  any  country 
shall  be  forfeited  to  the  United  States. 

«  Notes  of  Deoisions 

Demijohnsw— There  is  no  law  prohibit-  Standard    of    measurement.— All   im- 

ing  the  importation  of  liquors  in  demi-  portations  of  liquids,  including  ale  and 

Johns,  and  so  imported  they  would  be  porter,  are  to  be  estimated  according 

classed    among    those    "not    otherwise  to  the  standard  of  the  wine  gallon  of 

provided  for/'  and  pay  a  duty  of  two  commerce,  containing  231  cubic  inches 

dollars  per  proof  gallon.    U.  S,  v.  Nine-  of  measurement.    Nichols  v.  Beard  (C. 

ty  Demijohns  of  Rum  (O.  O.  1880)  8  C.  1883)   15  Fed.  435,  437. 
Fed.  485. 

239.  On  all  compounds  or  preparations  of  which  distilled  spirits 
are  a  component  part  of  chief  value  there  shall  be  levied  a  duty  not 
less  than  that  imposed  upon  distilled  spirits. 

No  article  containing  alcohol  was  to  be  classified  for  duty  under  paragraphs 
9,  11,  27,  31,  or  46,  of  Schedule  A  of  this  section,  by  provisos  annexed  to  said 
paragraphs,  ante. 

No  article  containing  more  than  10  per  centum  of  alcohol  was  to  be  classi- 
fied for  duty  under  paragraph  29  of  Schedule  A  of  this  section,  by  a  proviso 
annexed  to  said  paragraph,  ante. 

No  article  containing  alcohol  waA  to  be  admitted  free  of  duty,  under  para- 
graph 477  of  the  Free  List,  post 

240.  Cordials,  liqueurs,  arrack,  absinthe,  kirschwasser,  ratafia, 
and  other  spirituous  beverages  or  bitters  of  all  kinds,  containing 
spirits,  and  not  specially  provided  for  in  this  section,  $2.60  per 
proof  gallon. 

Notes  of  Decisions 

Angostura   bittersw— "Angostura  Bit-  Amer  Piconw— The  preparation  known 

ters,"   used  principally  as  a  flavoring  as   *'Amer  Picon,*'   which  is  prepared 

extract  for  mixed  drinks,  held  dutiable  by  Picon  &  Co.  according  to  a  private 

as    "spirituous    liquors    not   otherwise  formula  used  by  them,  which  contains 

enumerated,"   and  not  as  a  medicinal  from  30  to  40  per  cent,  of  alcohol,  and 

preparation.    Dallet  y.  Smythe   (C.  O.  which  is  advertised  as  a  specific  against 

1869)  Fed.  Cas.  No.  3,645.  malaria,  and  also  as  a  tonic,  held  duti- 
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able  under  Act  1883  as  "bitters  con- 
taining spirits/*  and  not  as  a  "pro- 
prietary preparation."  Cnriel  v.  Beard 
(C.  0. 1890)  44  Fed.  551. 

Arp'8  pepsin  blttersw— Arp's  pepsin 
bitters  held  not  dutiable  as  bitters.  See 
paragraph  16. 

Benedictine.— The  11<iueur  cordial 
known  as  "Benedictine,"  held  dutiable 
under  Act  1883,  as  a  cordial  containing 
spirits,  and  not  as  a  proprietary  prep- 


aration. In  re  Gourd  (C.  C.  1892)  49 
Fed.  728. 

Booneliamp  bitters^— Boonekamp  bit- 
ters held  not  dutiable  as  a  cordial  liq- 
ueur, etc.     See  paragraph  16. 

Juniper  cordlald— Juniper  cordial, 
which  contains  sufficient  saccharine 
matter  to  disguise  11  per  cent  of  al- 
cohol, is  a  sweet  cordial,  within  sec- 
tion 103,  Customs  Act  1799.  TJ.  S.  v. 
Three  Hundred  Casks  of  Juniper  Cor- 
dial (D.  C.  1859)  Fed.  Cas.  No.  16,511. 


241.  No  lower  rate  or  amount  of  duty  shaU  be  levied,  collected, 
and  paid  on  brandy,  spirits,  and  other  spirituous  beverages  than 
that  fixed  by  law  for  the  description  of  first  proof ;  but  it  shall  be 
increased  in  proportion  for  any  greater  strength  than  the  strength 
of  first  proof,  and  all  imitations  of  brandy  or  spirits  or  wines  im- 
ported by  any  names  whatever  shall  be  subject  to  the  highest  rate 
of  duty  provided  for  the  genuine  articles  respectively  intended  to 
be  represented,  and  in  no  case  less  than  $1.75  per  gallon. 

242.  Bay  rum  or  bay  water,  whether  distilled  or  compounded, 
of  first  proof,  and  in  proportion  for  any  greater  strength  than  first 
proof,  $1.75  per  gallon. 

243.  Champagne  and  all  other  sparkling  wines,  in  bottles  con- 
taining each  not  more  than  one  quart  and  more  than  one  pint, 
$9.60  per  dozen ;  containing  not  more  than  one  pint  each  and  more 
than  one-half  pint,  $4.80  per  dozen;  containing  one-half  pint  each 
or  less,  $2.40  per  dozen;  in  bottles  or  other  vessels  containing 
more  than  one  quart  each,  in  addition  to  $9.60  per  dozen  bottles, 
on  the  quantity  in  excess  of  one  quart,  at  the  rate  of  $3  per  gal- 
lon ;  but  no  separate  or  additional  duty  shall  be  levied  on  the  bot- 
tles. 

Kotes  of  Deoisioiui 

Bottles.— Under  Act  June  30,  1864, 
which  lays  a  specific  duty  per  gallon 
upon  wines,  and  an  ad  valorem  duty  al- 
so, with  .1  proviso  that  no  champagne  in 
bottles  shall  pay  a  less  rate  than  $6 
per  dozen  (quart)  or  two  dozen  (pint) 
bottles,  the  effect  is  that  if  the  specific 
duty  upon  the  gallon  and  the  ad  va- 
lorem duty  exceed  the  sum  of  $6  per 
dozen  (quart)  or  two  dozen  (pint),  the 
rate  thus  estimated  will  be  the  duty  im- 
posed. It  is  only  when  the  rate  falls 
under  the  sum  of  $6  that  no  less  sum 
is  chargeable.  Bollinger's  Champagne 
(1865)  70  U.  S.  (3  Wall.)  560,  18  li. 
Ed.  78. 

Bottles  coming  within  the  provisions 
of  paragraph  88,  Act  1894,  held  subject 
to  separate  duty  thereunder,  though 
imported  filled  with  champagne,  duti- 
able at  a  fixed  rate  per  dozen,  u^der 
paragraph  243.  U.  S.  v.  Do  LAize 
(1898)   95  Fed.  971,  37  C.  C.  A.  344, 


reversing  judgment  De  Luze  y.  U.  S. 
(C.  C.  1897)  84  Fed.  156. 

"Magnums'*  are  only  bottles  of  an 
especially  large  size  and  are  as  clearly 
embraced  in  the  expression  "bottles  or 
jugs,"  in  the  second  proviso  of  para- 
graph 296,  as  in  the  expression  "other 
vessels,"  in  paragraph  295,  Act  1897. 
(1900)   23  Op.  Atty.  Gen.  48. 

Rate  of  duty  affected  by  packing.— 

In  deterndning  the  rate  of  duty  to  be 
imposed  on  champagnes,  wines,  and 
other  liquors  under  Act  1897,  para- 
graph 295  of  that  act  should  be  read 
in  conjunction  with  paragraph  296. 
The  former  paragraph  fixes  the  rate 
of  duty  to  be  imposed  upon  all  wines 
included  within  the  class  therein  named, 
when  imported  in  legal  packages;  while 
the  second  proviso  of  the  latter  para- 
graph determines  the  rate  of  duty  on 
all  wines  and  other  liquors  when  im- 
ported in  other  than  legal  packages. 
(1900)  23  Op.  Atty.  Gen.  48. 

244.  Still  wines,  including  ginger  wine  or  ginger  cordial,  vermuth, 
and  rice  wine  or  sake,  and  similar  beverages  not  specially  provided 
for  in  this  section,  in  casks  or  packages  other  than  bottles  or  jugs,  if 
containing  14  per  centum  or  less  of  absolute  alcohol,  45  cents  per 
gallon;  if  containing  more  than  14  per  centum  of  absolute  alcohol, 
60  cents  per  gallon.  In  bottles  or  jugs,  per  case  of  one  dozen  bottles 
or  jugs,  containing  each  not  more  than  one  quart  and  more  than  one 
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pint,  or  twenty-four  bottles  or  jugs  containing  eax:h  not  more  than 
one  pint,  $1.85  per  case;  and  any  excess  beyond  these  quantities 
found  in  such  bottles  or  jugs  shall  be  subject  to  a  duty  of  6  cents  per 
pint  or  fractional  part  thereof,  but  no  separate  or  additional  duty 
shall  be  assessed  on  the  bottles  or  ju^s:  Provided,  That  any  wines, 
ginger  cordial,  or  vermuth  imported  containing  more  than  24  per 
centum  of  alcohol  shall  be  classed  as  spirits  and  pay  duty  accordingly : 
And  provided  further,  That  there  shall  be  no  constructive  or  other 
allowance  for  breakage,  leakage,  or  damage  on  wines,  liquors,  cordials, 
or  distilled  spirits,  except  that  when  it  shall  appear  to  the  collector 
of  customs  from  the  ganger's  return,  verified  by  an  affidavit  by  the 
importer  to  be  filed  within  five  days  after  the  delivery  of  the  merchan- 
dise, that  a  cask  or  package  has  been  broken  or  otherwise  injured  in 
transit  from  a  foreign  port  and  as  a  result  thereof  a  part  of  its  con- 
tents amounting  to  .10  per  centum  or  more  of  the  total  value  of  the 
contents  of  the  said  cask  or  package  in  its  condition  as  exported,  has 
been  lost,  allowance  therefor  may  be  made  in  the  liquidation  of  the 
duties.  Wines,  cordials,  brandy,  and  other  spirituous  liquors,  includ- 
ing bitters  of  all  kinds,  and  bay  rum  or  bay  water,  imported  in  bottles 
or  jugs,  shall  be  packed  in  packages  containing  not  less  than  one 
dozen  bottles  or  jugs  in  each  package,  or  duty  shall  be  paid  as  if 
such  package  contained  at  least  one  dozen  bottles  or  jugs,  and  in  ad- 
dition thereto,  duty  shall  be  collected  on  the  bottles  or  jugs  at  the 
rates  which  would  be  chargeable  thereon  if  imported  empty.  The 
percentage  of  alcohol  in  wines  and  fruit  juices  shall  be  determined  in 
such  manner  as  the  Secretary  of  the  Treasury  shall  by  regulation 
prescribe. 

Kotes  of  Deoisions 


Allowance  for  leakage,  breakage,  etc. 

—The  word  "liquors,"  as  used  in  the 
proviso  of  Schedule  H  of  Act  1883, 
prohibiting  any  allowance  for  break- 
age, leakage,  or  damage  in  respect  to 
"wines,  liquors,  cordials,  or  distilled 
spirits,"  is  simply  a  misspelling  of  the 
word  "liqueurs,"  and  does  not  include 
beer.  Hollender  v.  Magone  (1893)  13 
Sup.  Ct  932,  933,  149  U.  S.  586,  37  L. 
Ed.  860,  reversing  (C.  C.  1889)  38 
Fed.  912. 

Vermuth  held  not  a  "wine,"  "cor- 
dial," or  "liqueur,"  within  the  meaning 
of  Act  1897,  par.  296,  prohibiting  an 
allowance  for  leakage.  U.  S.  v.  Julius 
Wile,  Sons  &  Co.  (1910)  178  Fed.  269, 
101  O.  C.  A.  574,  affirming  judgment 
Julius  Wile  &  Go.  v.  U.  S.  (O.  O. 
1909)  172  Fed.  164. 

In  construing  the  provision  in  Act 
1897,  par.  296,  that  "there  shall  be  no 
constructive  or  other  allowance  for 
♦  ♦  •  leakage  •  •  •  on  wines," 
etc.,  held,  that  there  can  be  no  allow- 
ance made  for  leakage  of  wine  while 
in  transit  to  this  country.  Duty  must 
be  assessed  on  the  quantity  shipped 
from  abroad.  IT.  S.  v.  A.  D.  Shaw  & 
Co.  (1906)  144  Fed.  329,  75  C.  O.  A. 
291,  reversing  judgment  Alexander  D. 
Shaw  &  Co.  V.  U.  S.  (C.  O.  1905)  141 
Fed.  469,  and  writ  of  certiorari  denied 
Shaw  V.  U.  S.  (1906)  27  S.  Ct.  779, 
203  XJ.  S.  591,  51  L.  Ed.  331. 

In  an  importation  of  3,660  gallons  of 
wine  there  was  a  shortage  of  12.17 
gallons  in  excess  of  the  normal  leak- 
age.   Held,  that  no  allowance  for  this 


shortage  was  permissible,  under  Act 
1897.  A.  P.  Shaw  &  Co.  v.  U.  S.  (C. 
C.  1907)  158  Fed.  648,  appeal  dismiss- 
ed Shaw  V.  U.  S.  (1908)  29  S.  Ct  687, 
212  U.  S.  559,  53  L.  Ed.  652. 

Act  1897,  and  the  reciprocal  commer- 
cial agreement  with  Spain,  suspending 
"the  imposition  and  collection  of  the 
duties  mentioned  in"  said  act  on  wines, 
etc.,  has  only  the  effect  of  reducing  the 
duty  on  wines  provided  in  paragraph 
296  of  said  act,  but  does  not  supersede 
the  further  provision  in  said  paragraph 
that  there  shall  be  no  allowance  for 
leakage  of  wines.    Id. 

On  an  importation  of  wine  in  casks 
having  a  wantage  in  excess  of  normal, 
the  collector  assessed  duty  without  al- 
lowance for  the  excess,  on  the  ground 
that  it  was  due  to  leakage  and  was 
within  the  terms  of  paragraph  296,  Act 
1897,  forbidding  "constructive  or  other 
allowance  for  breakage,  leakage  or 
damage  on  wines."  Held,  that  this  was 
In  violation  of  section  8,  art.  1,  Const. 
U.  S.,  prescribing  that  "all  duties 
•  ♦  ♦  shall  be  uniform  throughout 
the  United  States."  Alexander  D. 
Shaw  &  Co.  V.  U.  S.  (C.  C.  1905)  141 
Fed.  469,  judgment  reversed  U.  S.  v. 
A.  D.  Shaw  &  Co.  (1906)  144  Fed. 
329,  75  C.  C.  A.  291,  writ  of  certiorari 
denied  Shaw  v.  U.  S.  (1906)  27  S.  Ct 
779,  203  U.  S.  591,  51  L.  Ed.  331. 

It  appears  there  had  been  leakage  in 
transitu  from  some  of  the  tubs  of  this 
importation.  But  section  307,  Act 
1909,  specifically  provided  that  rice 
wine  or  sake  should  enjoy  no  construc- 
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tive  or  other  allowance  for  breakage, 
leakage,  or  damage  during  transporta- 
tion. S.  Ban  Co.  v.  U.  S.  (1914)  5  Ct. 
Cust.  App.  380. 

From  the  evidence  it  is  concluded  the 
cases  containing  the  liquors  were  pack- 
ed at  exportation  with  not  less  than  a 
dozen  bottles  each,  conforming  so  to 
the  legal  requirements  as  to  packing, 
and  it  is  further  concluded  that  the 
shortage  appearing  was  attributable  to 
theft  before  importation.  No  allow- 
ance may  be  made  for  breakage,  leak- 
age, or  damage  in  bottle  shipments, 
but  this  punitive  provision  of  para- 
graph 296,  Act  1897,  is  not  to  be  en- 
larged beyond  its  express  terms.  Such 
losses  as  might  be  allowed  for  in  bulk 
shipments  would  be  allowable  for  in 
bottle  shipments,  and  a  shortage  in 
bottles,  as  here,  that  was  due  to  theft, 
was  properly  held  to  be  nondutiable. 
U.  S.  V.  Vignier  (1912)  3  Ct.  Cust 
App.  120.  See,  also,  De  Bary  v.  Ar- 
thur (1876)  93  U.  S.  420,  23  L.  Ed. 
936. 

In  the  past  there  has  been  much 
contention  over  sake  and  the  leakage 
of  sake,  but  the  Tariff  Act  of  1909 
would  seem,  by  providing  in  paragraph 
307  for  rice  wine  or  sake  expressly 
and  forbidding  any  allowance  should  be 
made  for  breakage,  leakage,  or  damage 
on  wines,  to  have  placed  the  question 
beyond  doubt.  Furuya  &  Co.  v.  U.  S. 
(1911)  2  Ct.  Cust  App.  371. 

The  proviso  to  paragraph  307,  Act 
1909.  forbidding  allowance  to  be  made 
for  breakage,  leakage,  etc.,  of  mer- 
chandise therein  described,  must  be 
strictly  construed  and  cannot  be  made 
to  apply  to  merchandise  not  within  its- 
terms;  but  the  legality  of  that  provi- 
sion itself  is  now  stare  decisis.  Catal- 
di  Aurola  v.  U.  S.  (1911)  2  Ct  Cust 
App.  340. 

The  provision  of  Act  1897  that  no  al- 
lowance should  be  made  for  leakage 
of  wine  could  not  be  made  to  apply  to 
an  importation  of  sake  dutiable  as  still 
wine  only  by  similitude.  Peacock  & 
Co.  V.  U.  S.  (1911)  2  Ct  Cust  App. 
305. 

BotfieSd— Bottles  containing  Chinese 
spirituous  beverages  assessable  under 
paragraph  311  of  the  tariff  act  of  1883 
are  themselves  subject  to  duty  of 
three  cents  each,  under  paragraph  310, 
which  provides  that  bottles  containing 
spirituous  liquors  shall  pay  the  said 
rate  unless  otherwise  specially  provid- 
ed for.  Kwong  Chin  Chong  v.  XJ.  S. 
(C.  C.  1902)  119  Fed.  383. 

The  glass  bottles  containing  "Amer 
Picon,"  which  is  dutiable  under  Act 
1883,  Schedule  H,  as  bitters  containing 
spirits,  held  dutiable  under  said  Sched- 
ule H  as  bottles  containing  spirituous 
liquors.  Curiel  v.  Beard  (C.  C.  1890) 
44  Fed.  551. 

Forfeiture  for  Illegal  packing.— A  vi- 
olation of  an  act  requiring  that  certain 
goods  shall  be  packed  in  a  certain  way 
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does  not  subject  goods  not  so  packed 
to  forfeiture,  in  the  absence  of  a  stat- 
ute declaring  such  forfeiture.  U.  S.  v. 
Ninety  Demijohns  Aquadiente  (D.  C. 
1879)  Fed.  Cas.  No.  15,887. 

Rate  of  duty  affected  by  packlngd— 

Wines  imported  in  cases  of  24  bottles, 
each  bottle  containing  more  than  one 
pint  and  less  than  one  quart,  held  duti- 
able at  $1.60  per  dozen  bottles,  under 
Act  1897,  par.  296,  providing  that  the 
duties  shall  be,  "in  bottles  or  jugs,  per 
case  of  one  dozen  bottles  or  jugs,  con- 
taining each  not  more  than  6ne  quart 
and  more  than  one  pint,  or  24  bottles 
or  jugs  containing  each  not  more  than 
one  pint,  $1.60  per  case;  and  any  ex- 
cess beyond  these  quantities  found  in 
such  bottles  or  jugs  shall  be  subject  to 
a  duty  of  5  cents  per  pint  or  fractional 
part  thereof."  U.  S.  v.  Cerecedo  Her- 
manos  y  Compailia  (1908)  28  Sup.  Ct 
532,  209  U.  S.  337,  52  L.  Ed.  821. 

In  determining  the  rate  of  duty  to  be 
imposed  on  champagne,  wines  and  other 
liquors  under  Act  1897,  paragraph  295 
should  be  read  in  cohjunction  with 
paragraph  296.  The  former  paragraph 
fixes  the  rate  of  duty  to  be  imposed  on 
all  wines  included  with  the  class  named 
when  imported  in  legal  packages  while 
the  second  proviso  of  the  latter  para- 
graph determines  the  rate  of  duty  on 
all  wines  and  other  liquors  when  im- 
ported in  other  than  legal  packages. 
(1900)  23  Op.  Atty.  Gen.  48. 

Champagne.— The  word  "wines," 

as  used  in  the  second  proviso  to  para- 
graph 296,  Act  1897,  being  used  with- 
out limitation,  the  provisions  of  that 
paragraph  held  applicable  to  cham- 
pagnes, notwithstanding  the  special 
champagne  provisions  contained  in  par- 
agraph 295  of  that  act  (1900)  23  Op. 
Atty.  Gen.  48. 

Bovrlll  winCw— Bovrill  wine  held  not 
dutiable  as  a  still  wine.  See  para- 
graph 16. 

Sake<— The  Japanese  beverage  "sake" 
held  properly  classified  under  the  sim- 
ilitude clause  of  Act  1897,  as  similar 
to  still  wine,  in  view  of  the  uniform 
customs  administrative  construction. 
Komada  &  Co.  v.  U.  S.  (1910)  30  S. 
Ct  136,  137,  215  U.  S.  392,  54  L.  Ed. 
249;  U.  S.  V.  Komada  &  Co.  (1908) 
162  Fed.  465,  89  C.  C.  A.  385  (revers- 
ing judgment  Stratton  v.  Komada  & 
Co.  [C.  C.  19061  148  Fed.  125). 

Sake  held  dutiable  as  .an  unenumerat- 
ed  manufactured  article,  under  section 
6,  Act  1897.  U.  S.  V.  Nishimiya 
(1905)  137  Fed.  396,  69  C.  C.  A.  588, 
affirming  Nishimiya  v.  U.  S.  (C.  O. 
1904)  131  Fed.  650. 

Vermuth.— Vermuth  is  not  a  "wine," 
"cordial,"  or  "liqueur,"  within  the 
meaning  of  Act  1897,  par.  296,  prohib- 
iting an  allowance  for  the  leakage  of 
those  three  articles.  U.  S.  v.  Julius 
Wile,    Sons   &   Co.    (1910)    178   Fed. 
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269,  101  0.  C.  A.  574,  affirming  judg- 
ment Julius  WUe  &  Co.  ▼.  U.  S.  (O.  O. 
1909)  172  Fed.  164. 

Act  1897,  par.  296,  provides  that  any 
excess  over  one  pint  or  one  quart 
found  in  bottles  of  vermuth  "shall  be 
subject  to   a   duty   of  five  cents  per 


pint  or  fractional  part  thereof."  Held, 
that  such  duty  should  be  assessed  on 
each  bottile  containing  such  excess, 
rather  than  on  the  basis  of  the  total 
excess  per  case  or  per  importation. 
James  De  Fremery  &  Co.  v.  U.  S.  (O. 
C.  1909)  171  Fed.  677. 


245.  Ale,  porter,  stout,  and  beer,  in  bottles  or  jugs,  45  cents  per 
gallon,  but  no  separate  or  additional  duty  shall  be  assessed  on  the 
bottles  or  jugs;  otherwise  than  in  bottles  or  jugs,  23  cents  per  gallon. 

Kotes  of  Deoisions 


Allowance  for  loss.— Allowance  for 
leakage  or  loss  of  beer,  see  paragraph 
244. 

Bok  ale.— "Bok  ale"  or  barley  brew 
base,  which  is  an  unfinished  nonalco- 
holic beverage,  but  which  is  produced 
by  processes  and  from  materials  simi- 
lar to  those  employed  in  the  manufac- 
ture of  beer,  held  dutiable  by  simili- 
tude at  the  same  rate  of  duty  as  beer, 
under  Act  1897,  par.  297.  Wakem  & 
McLaughlin  v.  U.  S.  (C.  C.  1910)  180 
Fed-  1021. 

Bottles.— In  addition  to  the  duty  of 
35  cents  per  gallon  imposed  by  R.  S. 
§  2504,  Schedule  D,  on  ale,  porter,  and 
beer  in  bottles,  the  bottles  were  held 
subject  to  an  ad  valorem  duty  under 
Schedule  B  of  the  same  section,  im- 
posing an  ad  valorem  duty  on  glass 
bottles  or  jars  filled  with  articles  not 
otherwise  provided  for.  Merritt  v. 
Park  (1883)  2  Sup.  Ct  310,  108  U.  S. 
109,  27  li.  Ed.  669;  Schmidt  v.  Badger 
(1883)  1  Sup.  Ct  530,  107  U.  S.  85, 
27  L.  Ed.  328. 


Dregs  and  lees  of  ale.— Dregs  and  lees 
in  ale  are  not  usable  ale,  but  neither  is 
a  foreign  impurity.  They  are  dutiable 
as  a  part  of  the  importation.  U.  S.  v. 
Cummings  (1912)  3  Ct  Cust  App.  291. 

Standard  of  measurementw— AH  impor- 
tations of  liquids,  including  ale  and  por- 
ter, are  to  be  estimated  according  to  the  ' 
standard  of  the  wine  gallon  of  com- 
merce, containing  231  cubic  inches  of 
measurement.  Nichols  ▼.  Beard  (C.  C. 
1883)  15  Fed.  435. 

Wantage.  — The  question  of  wantage 
and  the  proper  allowance  for  it  is  essen- 
tially one  of  fact,  and  upon  the  evidence 
in  this  case  a  proper  allowance  is  found 
to  be  3  per  cent  of  the  invoice  or  stand- 
ard capacity  of  the  several  kinds  of  cas- 
es containing  the  ale.  U.  S.  v.  Cum- 
mings (1912)  3  Ct  Cust  App.  291. 

There  is  no  inhibition  of  allowance  for 
a  shortage  in  ale  imports,  and  it  was  er- 
ror on  the  part  of  the  collector  to  ignore 
the  actual  shortage  in  the  importation 
as  reported  by  the  gangers.    Id. 


246.  Malt  extract,  fluid,  in  casks,  23  cents  per  gallon;   in  bottles^ 
or  jugs,  45  cents  per  gallon;    solid  or  condensed,  45  per  centum  ad 

valorem. 

Kotee  of  Deolsicme 


Eisner   &  Mendelsohn   Co.    (1894)    59 
Fed.  352,  8  C.  C.  A.  148. 

Paragraph  309,  Act  1909,  imposes  a 
duty  of  45  per  cent,  ad  valorem  on  malt 
extract  when  solid  or  condensed,  with- 
out regard  to  coverings  and  in  whatever 
form  it  may  be  packed  for  shipment. 
U.  S.  V.  Conkey  &  Co.  (1913)  4  Ct 
Cust  App.  505. 


Malt  extractw— A  fluid  compound  la- 
beled, advertised,  and  sold  in  bottles 
as  "malt  extract"  held  dutiable  as  such, 
though  it  contains  but  12  per  cent,  of 
malt  extract,  under  paragraph  338,  Act 
1890,  and  not  as  a  proprietary  medicine. 
In  re  Eisner  (C.  C.  1893)  54  Fed.  671, 
distinguishing  Ferguson  v.  Arthur 
(1886)  6  Sup.  Ct  861,  117  U.  S.  482, 
29  L.  Ed.  979,  and  reversed  XJ.  S.  v. 

247.  Cherry  juice  and  prune  juice,  or  prune  wine,  and  other  fruit 
juices,  and  fruit  sirup,  not  specially  provided  for  in  this  section,  con- 
taining no  alcohol  or  not  more  than  18  per  centum  of  alcohol,  70 
cents  per  gallon;  if  contaming  more  than  18  per  centum  of  alcohol, 
'70  cents  per  gallon  and  in  addition  thereto  $2.07  per  proof  gallon  on 
the  alcohol  contained  therein. 


Notes  of 

Cherry  Julcsw— Marasque  water  held 
not  dutiable  as  cherry  juice.  See  para- 
graph 48. 

A  preparation  of  cherry  juice,  made 
by  subjecting  the  natural  juice  to  heat 
in  a  vacuum  to  eliminate  the  watery 
parts,  and  adding  17  per  cent  of  alcohol. 


Decisions 

held  a  different  article  from  the  cherry 
juice  knovm  at  the  time  of  the  passage 
of  Act  1890,  and  subjected  by  section  2, 
p.  339,  of  that  act  to  a  duty  of  60  cents 
per  gallon,  but  dutiable,  as  an  alcoholic 
compound,  under  section  2,  par.  8,  of 
that  act    Smith  v.  Rheinstrom  (1895) 
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65  Fed.  984,  13  C.  0.  A.  261.  reversing 
In  re  Smith  (C.  C.  1894)  60  Fed.  599. 

Concentrated  fruit  Juice  in  generaiw— 

Concentrated  fruit  juice  held  dutiable, 
under  Act  1897,  par.  299,  as  fruit  juice 
by  similitude.  U.  S.  v.  Rich  (1910)  176 
Fed.  732,  100  C.  C.  A.  278,  affirming 
judgment  Rich  v.  U.  S.  (C.  0.  1909)  172 
Fed.  293. 

Grenadine.— Grenadine  held  not  duti- 
able as  a  fruit  sirup.  See  paragraph 
385. 

It  cannot  be  said  that,  because  certain 
fruits  contain  citric  acid  and  grenadine 
also  contains  citric  acid,  therefore  gren- 
adine is  a  fruit  sirup;  it  appearing  that 
citric  acid  not  only  exists  in  certain 
fruits,  but  is  made  synthetically.  XJ,  S. 
V.  Wakem  &  McLaughlin  (1915)  6  Ct. 
Oust  App.  385. 

The  fact  that  grenadine  contains  citric 
acid  and  that  certain  fruits  also  contain 
that  substance  is  not  sufficient  to  show 
such  similarity  of  substance  as  would 
justify  classifying  grenadine  by  simili- 
tude to  fruit  sirups.    Id. 

Pineapple  J uiccw— Crushed  pineapple, 
to  which  has  been  added  the  juice  of 
other  pineapples,  is  not  dutiable  under 

248.  Ginger  ale,  ginger  beer,  lemonade,  soda  water,  and  other  sim- 
ilar beverages  containing  no  alcohol,  in  plain  green  or  colored,  molded 
or  pressed,  glass  bottles,  containing  each  not  more  than  one-half  pint, 
12  cents  per  dozen ;  containing  each  more  than  one-half  pint  and  not 
more  than  three-fourths  of  a  pint,  18  cents  per  dozen;  containing  more 
than  three-fourths  of  a  pint  each  and  not  more  than  one  and  one- 
half  pints,  28  cents  per  dozen;  but  no  separate  or  additional  duty 
shall  be  assessed  on  the  bottles;  if  imported  otherwise  than  in  plain 
green  or  colored,  molded  or  pressed,  glass  bottles,  or  in  such  bottles 
containing  more  than  one  and  one-half  pints  each,  50  cents  per  gal- 
lon, and  in  addition  thereto  duty  shall  be  collected  on  the  bottles,  or 
other  coverings,  at  the  rates  which  would  be  chargeable  thereon  if 
imported  empty.  Beverages  not  specially  provided  for  containing  not 
more  than  2  per  centum  of  alcohol  shall  be  s^ssessed  for  duty  under 
this  paragraph. 

Kotes  of  Deoieicmfl 


paragraph  274,  Act  1909,  as  "pineapples 
preserved  in  their  own  juice."  It  is  a 
mixture  of  two  articles,  one  of  which  is 
dutiable  under  paragraph  274  as  ''pine- 
apples  preserved  in  their  own  juice," 
and  the  other  under  paragraph  310  as 
"other  fruit  juices."  There  being  no 
claim,  however,  of  such  a  tariff  status, 
and  no  showing  as  to  how  the  relative 
quantities  of  the  component  parts  may 
be  ascertained,  the  board  properly  as- 
sessed it  as  "other  fruit  juices"  under 
paragraph  310.  Johnson  Co.  v,  XJ.  S. 
(1916)  6  Ct.  Cust.  App.  472. 

Pineapple  juice,  containing  no  alcohol 
whatever,  held  dutiable,  under  para- 
graph 247,  Act  1894,  as  "fruit  juice 
♦  •  ♦  containing  eighteen  per  centum 
or  less  of  alcohol,"  and  not  under  sec- 
tion 3,  as  a  nonenumerated  manufactur- 
ed article.  U.  S.  v.  J.  S.  Johnson  &  Co. 
(C.  C.  1898)  90  Fed.  805. 

Strawberry    and    raspberry    Juice.— 

Strawberry  and  raspberry  frtiit  juice, 
containing  no  alcohol  held  dutiable,  un- 
der paragraph  247,  Act  1894,  as  "other 
fruit  juices,  not  specially  provided  for," 
containing  18  per  cent,  or  less  of  alcohol. 
Park  v.  U.  S.  (0.  O.  1897)  84  Fed.  159. 


Ginger  ale.-— In  assessing  duty  on  gin- 
ger ale  in  bottles  under  paragraph  248, 
Act  1894,  the  provision  therein  that  "no 
separate  or  additional  duty  shall  be  as- 
sessed on  the  bottles"  prevents  the  col- 
lector from  adding  the  value  of  the  bot- 
tles to  the  value  of  the  ale,  on  the 
ground  that  they  are  coverings,  under 
the  administrative  act  of  June  10,  1890 
(§  5599,  post).  U.  S.  V.  Dickson  (1896) 
73  Fed.  195,  19  C.  0.  A.  428,  affirming 
Dickson  V.  U.  S.  (0.  C.  1895)  68  Fed. 
534. 

Ginger  ale  in  bottles,  imported  when 
Act  1894  was  in  effect,  was  liable  for 
duty,  under  paragraph  248  of  the  act, 
for  20  per  cent,  ad  valorem,  but  was  not 
liable  for  duty  on  the  cost  of  corking, 
wiring,  labeling,  and  capping,  in  accord- 
ance with  Act  June  10,  1890,  §  19  (sec- 
tion 5599,  post).  West  v.  U.  S.  (C.  O. 
1902)  119  Fed.  495. 

Under  paragraph  248,  Act  1894,  which 
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imposes  on  ginger  ale  or  ginger  beer  a 
duty  of  20  per  cent,  ad  valorem,  but 
provides  that  "no  separate  or  addition- 
al duty  shall  be  assessed  on  the  bottles," 
the  cost  of  corking  and  wiring  is  not 
to  be  deducted  in  ascertaining  dutiable 
value,  on  the  theory  that  this  is  a  part 
of  the  cost  of  the  bottles,  and  that  the 
bottles  are  free;  but,  as  ginger  beer  is 
always  sold  In  bottles,  corked  and  wired, 
the  duty  should  be  assessed  on  the  whole 
value  of  the  goods  as  thus  bought  and 
sold,  in  the  place  from  which  they  were 
imported.  U.  S.  v.  Keane  (0.  O.  1897) 
84  Fed.  330. 

Bottles  containing  ginger  ale  held  not 
liable  to  any  duty  under  Act  1883,  pro- 
viding for  a  duty  on  "ginger  ale  or  gin- 
ger beer,  twenty  per  cent  ad  valorem, 
but  no  separate  or  additional  duty  shall 
be  collected  on  bottles  or  jugs  contain- 
ing the  same."  Lelar  v.  Hartranft  (C. 
C.  1887)  33  Fed.  242. 
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Under  the  clause  in  Act  18S3,  pro-  ties,  the  words,  contained  in  the  first 

Tiding  a  duty  of  20  per  cent,  ad  valorem  clause,  "whether  filled  or  unfilled,  and 

on  ginger  ale  or  ginger  beer,  etc.,  no  whether  their  contents  be  dutiable  or 

separate   or   additional   duty   is   to   be  free,"  apply  only  to  the  preceding  enu- 

coUected  on  the  bottles  or  jugs  con-  merated    articles,    and    not    to    vials, 

taining  the  same.     But  where  the  ale  which  are  provided  for  in  the  following 

or  beer  is  bottled,  the  ad  valorem  duty  clause.    Therefore  vials  holding  from  a 

should   be   levied    upon   the   wholesale  quarter  of  a  pint  to  a  pint,  and  imported 

value  thereof  as  bottled  ale  or  beer  in  ^^^  '^ith  soda  water,  were  entitled  to 

the    general    market    of    the    country  ^''ee  entry,  along  with  their  contents,  un- 

whence  it  is  imported.     (1886)  lb  up.  ^^^  paragraph  555;    being  the  proper 

AttT  Gen   478  s^d  necessary  covering  thereof.     Ross 

V.  U.  S.  (C.  C.  1897)  84  Fed.  153,  judg- 

Soda   water.— In  paragraph   88,   Act  ment  affirmed  U.  S.  v.  Koss  (1898)  91 

1894,  providing  for  duties  on  glass  hot-  Fed.  108,  33  O.  O.  A.  361. 

249.  All  mineral  waters  and  all  imitations  of  natural  mineral  wa- 
ters, and  all  artificial  mineral  waters  not  specially  provided  for  in  this 
section,  in  bottles  or  jugs  containing  not  more  than  one-half  pint, 
10  cents  per  dozen  bottles ;  if  containing  more  than  one-half  pint  and 
not  more  than  one  pint,  15  cents  per  dozen  bottles;  if  containing  more 
than  one  pint  and  not  more  than  one  quart,  20  cents  per  dozen  bot- 
tles; if  imported  in  bottles  or  in  jugs  containing  more  than  one  quart, 
18  cents  per  gallon ;  if  imported  otherwise  than  in  bottles  or  jug^,  8 
cents  per  gallon ;  and  in  addition  thereto,  on  all  of  the  foregoing,  duty 
shall  be  collected  upon  the  bottles  or  other  containers  at  one-third 
of  the  rates  that  would  be  charged  thereon  if  imported  empty  or 
separately. 

Notes  of  Doolsioiu 

Mineral  water.— Under  R.  S.  f  2504,  purposes,  but  is  used  in  tbe  cooking  of 

Schedule  B.,  which  imposed  a  duty  of  certain  oriental  dishes.    This  article  is 

SO  per  cent  ad  valorem  *'on  glass  bot-  not  to  be  taken  as  a  mineral  water  as 

ties  or  jars  filled  with  articles  not  oth-  contemplated    by    paragraph    312,    Act 

erwise    provided   for,"    such   duty   was  1909.    The  record  does  not  disclose  with 

chargeable  on  bottles  filled  with  natural  precision  facts  necessary  in  making  a 

mineral  water,  though  by  section  2505  true  classification  of  the  merchandise, 

mineral  water  not  artificial  was  declar-  Iwakami  &  Co.  v.  U.  S.   (1914)  5  Gt. 

ed  exempt    Merritt  v.  Stephani  (1883)  Oust  App.  244. 

2  Sup.  Ot  308,  108  U.  S.  106,  27  L.  Apollinaris  mineral  water  is  regarded 

Ed.  668.  as  an  artificial  mineral  water,  and  duti* 

"Nigari"  is  not  palatable,  is  not  used  able  as  such.    (1881)  17  Op.  Atty.  Gen. 

as  a  drinking  water,  nor  for  medicinal  176. 

SCHEDULE  I.— COTTON  MANUFACTURES 

250.  Cotton  thread  and  carded  yarn,  warps,  or  warp  yarn,  whether 
on  beams  or  in  bundles,  skeins,  or  cops,  or  in  any  other  form,  not 
combed,  bleached,  dyed,  mercerized,  or  colored,  except  spool  thread 
of  cotton,  crochet,  darning  and  embroidery  cottons,  hereinafter  pro- 
vided for,  shall  be  subject  to  the  following  rates  of  duty: 

Numbers  up  to  and  including  number  nine,  5  per  centum  ad  valo- 
rem; exceeding  number  nine  and  not  exceeding  number  nineteen, 
714  per  centum  ad  valorem;  exceeding  number  nineteen  and  not  ex- 
ceeding number  thirty-nine,  10  per  centiun  ad  valorem;  exceeding 
number  thirty-nine  and  not  exceeding  number  forty-nine,  15  per  cen- 
tum ad  valorem;  exceeding  number  forty-nine  and  not  exceeding 
number  fifty-nine,  17^  per  centum  ad  valorem;  exceeding  number 
fifty-nine  and  not  exceeding  number  seventy-nine,  20  per  centum  ad 
valorem;  exceeding  number  seventy-nine  and  not  exceeding  number 
ninety-nine,  22%  per  centum  ad  valorem;  exceeding  number  ninety- 
nine,  25  per  centum  ad  valorem.  When  combed,  bleached,  dyed,  mer- 
cerized, or  colored,  they  shall  be  subject  to  the  following  rates  of 
duty:  Numbers  up  to  and  including  number  nine,  7^/^  per  centum 
ad  valorem ;  exceeding  number  nine  and  not  exceeding  number  nine- 
teen, 10  per  centum  ad  valorem ;  exceeding  number  nineteen  and  not 
exceeding  number  thirty-nine,  12^^  per  centum  ad  valorem;    exceed- 
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ing  number  thirty-nine  and  not  exceeding  number  forty-nine,  17% 
per  centum  ad  valorem ;  exceeding  number  forty-nine  and  not  exceed- 
ing number  fifty-nine,  20  per  centum  ad  valorem ;  exceeding  number 
fifty-nine  and  not  exceeding  number  seventy-nine,  22%  per  centtun 
ad  valorem ;  exceeding  number  seventy-nine  and  not  exceeding  num- 
ber ninety-nine,  25  per  centum  ad  valorem ;  exceeding  number  ninety- 
nine,  27%  per  centum  ad  valorem.  Cotton  waste  and  flodcs,  manu- 
factured or  otherwise  advanced  in  value,  cotton  card  laps,  roping, 
sliver,  or  roving,  5  per  centum  ad  valorem. 

Notes  of  Deciaioiu 


Yarn  dyed  and  glazed^— Under  Act 
1897,  par.  302,  and  Treasury  Depart- 
ment Rule  Sept.  8,  1897,  for  ascertain- 
ing the  number  of  cotton  yams,  which 
says  to  multiply  the  number  of  yams 
by  the  number  of  strands,  multiply  the 
product  by  S%,  and  divide  the  result- 
ing product  by  the  weight  of  the  yarn 
in  grains.  Held  that  cotton  yarns  dyed, 
glazed,  and  finished,  but  not  advanced 
beyond  singles,  though  dyeing  and  glaz- 
ing increases  the  weight  and  decreases 
the  number  of  the  yarn,  and  the  weight 
used  by  the  formula  is  that  of,  and  by 
it  the  number  is  ascertained  according 
to,  the  original  conditions,  when  the 
number  is  so  ascertained,  the  dutiable 
weight  is  ascertained  by  actual  weighing. 
Downing  v.  U.  S.  (1901)  109  Fed.  885, 
48  C.  C.  A.  703. 

251.  Spool  thread  of  cotton,  crochet,  darning,  and  embroidery  cot- 
tons, on  spools,  reels,  or  balls,  or  in  skeins,  cones,  or  tubes,  or  in  any 
other  form  15  per  centum  ad  valorem. 

Kotes  of  Deoisiona    ■ 


Cotton  sllv6r.~Ramie  sliver  held  not 
dutiable  as  an  unenumerated  manufac- 
tured article,  under  Act  1897,  but  as 
cotton  sliver  by  similitude.  F.  B.  Van- 
degrift  &  Co.  V.  U.  S.  (C.  C.  1908)  164 
Fed.  65,  judgment  affirmed  (1909)  173 
Fed.  609,  97  C.  C.  A.  469. 

Rovlngs.— "Rovings"  made  of  cotton, 
not  commercially  known  as  thread,  but 
being  in  fact  a  cotton  thread,  held  duti- 
able ^under  paragraph  260,  Act  1894,  as 
*'cotton  thread  in  singles,  not  advanced 
beyond  a  condition  of  singles,  by  group- 
ing or  twisting  two  or  more  single 
yarns";  and  not  as  manufactures  of 
cotton  not  specially  provided  for,  under 
paragraph  264.  Dunham  v.  U.  S.  (C.  0. 
1898)  87  Fed.  800. 


Darning  cottonw— Under  Act  1897, 
par.  303,  providing  for  a  duty  on  "spool 
thread  of  cotton,  including  crochet, 
darning,  and  embroidery  cottons  on 
spools  or  reels*'  by  the  100  yards  of 
thread;  **if  otherwise  than  on  spools 
or  reels,  one-half  of  one  cent  for  each 
hundred  yards  or  fractional  part  there- 
of— darning  cotton  of  four  strands, 
slightly  twisted,  in  balls,  held  dutiable 
by  the  yards  in  length  of  darning  cot- 
ton, and  not  the  yards  in  length  of  the 
several  strands  of  which  it  is  com- 
posed. Calhoun,  Robbins  &  Co.  v.  U. 
S.  (C.  C.  1900)  99  Fed.  424. 

Embroidery  cotton w— Because  it  ap- 
pears that  the  expression  "embroidery 
cottons/'  in  Act  1897,  par.  303,  was  a 
well-known  commercial  term  when  the 


act  was  passed,  and  there  is  nothing  in 
the  phraseology  of  the  law  to  indicate 
that  congress  intended  to  make  chief  or 
individual  use  the  test  for  classification 
rather  than  the  commercial  meaning  of 
said  expression,  held,  that  the  provision 
was  not  intended  to  include  any  article 
not  commercially  known  as  "embroidery 
cottons."  Loeb  &  Schoenfeld  v.  U.  S. 
(1906)  150  Fed.  327,  80  C.  C.  A.  211. 

The  provision  in  Act  1807,  for  "em- 
broidery cottons,"  held  not  to  include 
so-called  "No.  60  5-ply"  thread  or  yarn 
used  in  embroidering  machines,  which 
is  shown  not  to  be  within  the  class 
commercially  known  as  "embroidery 
cottons."  Loeb  &  Schoenfeld  v.  U.  S. 
(1906)  150  Fed.  327,  80  C.  C.  A.  211, 
reversing  judgment  (C.  C.  1905)  143 
Fed.  698. 

252.  Cotton  cloth,  not  bleached,  dyed,  colored,  stained,  painted, 
printed,  woven  figured,  or  mercerized,  containing  yarns  the  average 
number  of  which  does  not  exceed  number  nine,  7^  per  centum  ad 
valorem ;  exceeding  number  nine  and  not  exceeding  number  nineteen, 
10  per  centum  ad  valorem;  exceeding  number  nineteen  and  not  ex- 
ceeding number  thirty-nine,  12^  per  centum  ad  valorem;  exceeding 
number  thirty-nine  and  not  exceeding  number  forty-nine,  17%  per 
centum  ad  valorem;  exceeding  number  forty-nine  and  not  exceeding 
number  fifty-nine,  20  per  centum  ad  valorem ;  exceeding  number  fifty- 
nine  and  not  exceeding  number  seventy-nine,  22%  per  centum  ad 
valorem;    exceeding  number  seventy-nine  and  not  exceeding  number 
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ninety-nine,  25  per  centiim  ad  valorem;  exceeding  number  ninety- 
nine,  2iy2,  per  centum  ad  valorem.  Cotton  cloth  when  bleached,  dyed, 
colored,  stained,  painted,  printed,  woven  figured,  or  mercerized,  con- 
taining yam  the  average  number  of  which  does  not  exceed  number 
nine,  10  per  centum  ad  valorem ;  exceeding  number  nine  and  not  ex- 
ceeding number  nineteen,  12^4  P^r  centum  ad  valorem ;  exceeding  num- 
ber nineteen  and  not  exceeding  number  thirty-nine,  IS  per  centum  ad 
valorem;  exceeding  number  thirty-nine  and  not  exceeding  number 
forty-nine,  20  per  centum  ad  valorem;  exceeding  number  forty-nine 
and  not  exceeding  number  fifty-nine,  22V2  per  centum  ad  valorem; 
exceeding  number  fifty-nine  and  not  exceeding  number  seventy-nine, 
25  per  centum  ad  valorem;  exceeding  number  seventy-nine  and  not 
exceeding  number  ninety-nine,  27^  per  centiun  ad  valorem ;  exceed- 
ing number  ninety-nine,  30  per  centum  ad  valorem;  plain  gauze  or 
leno  woven  cotton  nets  or  nettings  shall  be  classified  for  duty  as  cot- 
ton cloth. 

Notes  of  Decisions 


1.  In  general. 

2.  Bleached  goods. 

1  Embroidery  canvas. 

4.  Figured  woven  cotton  goods. 

5.  Madras  mull. 

1  Openwork  fabrics. 

7.  Portldres. 

8.  Scotch  hollands. 

%.  Selvage  as  part  of  cloth. 

10.  Swiss  muslins  or  dotted  Swisses. 

U.  Tamboured  sash  window  curtains. 

12.  Woven  figured  goods. 

1.  In  generald— ^ee,  also,  notes  under 
paragraph  253. 

2.  Bleached  goodSw— As  to  cotton 
cloth  which  is  unbleached,  except  with 
respect  to  figures  covering  about  one- 
eighth  of  the  surface  of  the  fabric, 
which  are  made  of  bleached  threads, 
held,  that  these  figures  do  not  make 
the  goods  "bleached,"  within  the  mean- 
ing of  the  various  provisions  for  bleach- 
ed cotton  doth  found  in  Act  1897.  U. 
S.  V.  Beer  (C.  C.  1905)  143  Fed.  918. 

Bleached  cotton  cloth,  containing  un- 
der 50  threads  to  the  square  inch, 
counting  both  warp  and  filling,  though 
costing  over  9  cents  per  square  yard, 
held  assessable  at  1%  cents  per  square 
yard,  under  Act  1894,  par.  252,  which 
enumerates  "cotton  cloth  •  *  •  not 
exceeding  fifty  threads  to  the  square 
inch,  counting  the  warp  and  filling, 
•  ♦  •  bleached,  one  and  one-fourth 
cents  per  square  yard,"  and  not  at  25 
per  cent  ad  valorem,  under  paragraph' 
253,  which  provides  for  the  assessment 
of  bleached  cotton  cloth  "exceeding 
fifty,  and  not  exceeding  one  hundred, 
threads  to  the  square  inch,  counting 
the  warp  and  filling,"  "provided,  that 
in  all  cotton  cloth,  not  exceeding  one 
hundred  threads  to  the  square  inch, 
counting  the  warp  and  filling,  «  «  * 
bleached,  valued  at  over  nine  cents  per 
square  yard,  ♦  ♦  •  there  shall  be 
levied,  collected,  and  paid  a  duty  of 
twenty-five  per  cent,  ad  valorem";  the 
proviso  applying  only  to  paragraph  253. 
In  re  Blankensteyn  (C.  G.  1902)  116 
Fed.  776. 

3.  Embroidery  canvas.— Embroidery 
canvas    (called   in    trade    "Penelope") 


made  of  cotton,  and  containing  less 
than  100  threads  to  the  square  inch, 
held  dutiable  at  4%  cents  per  square 
yard,  under  the  provision  in  Schedule 
1,  Tariff  Act  March  3,  1883,  for  "all 
cotton  cloth,  colored,  not  exceeding  100 
threads  to  the  square  inch,"  and  not 
at  35  per  centum  ad  valorem  under  the 
provision  in  the  same  act  and  schedule 
for  "all  manufactures  of  cotton  not 
specially  enumerated  or  provided  for." 
Ullmann  v.  Hedden  (C.  C.  1889)  38 
Fed.  95. 

4.  Figured    woven    cotton     goods.— 

"Cotton  cloth  woven  figured  in  the 
piece"  is  more  specific  in  describing 
the  goods  here  than  "manufactures  of 
cotton,  Jacquard  figured."  "Cotton 
cloth  woven  figured"  exactly  describes 
the  merchandise,  and  this  is  "in  the 
piece."  The  provisions  for  cotton  cloth 
in  paragraph  252,  Tariff  Act  1913,  as 
defined  in  paragraph  253,  control.  U. 
S.  V.  Sherman  Ik.  Sons  Co.  (1015)  6  Ct 
Cust  App.  271. 

5.  Madras  muliw— Madras  mull,  con- 
sisting of  woven  cotton  cloth  in  which 
the  groundwork  is  uniform,  and  the 
threads  countable  by  the  aid  of  a  mag- 
nifying glass,  held  dutiable  under  the 
countable  provisions  para.  319-321,  Act 
1883,  and  not  as  a  "manufacture  of 
cotton  not  specially  enumerated,"  un- 
der paragraph  324,  notwithstanding 
that  it  had  upon  it  figures  or  patterns 
woven  into  the  groundwork  contempo- 
raneously with  the  weaving  tnereof,  the 
whole  being  afterwards  run  through  a 
clipping  machine,  which  cuts  the  weft 
threads  so  that  they  do  not  extend  con- 
tinuously from  selvage  to  selvage. 
Hedden  v.  Robertson  (1894)  14  Sup.  Ct 
434,  436,  151  U.  S.  520,  38  L.  Ed.  257, 
reversing  Robertson  v.  Hedden  (C.  C. 
1889)  40  Fed.  322,  applying  Newman  v. 
Arthur  (1883)  3  Sup.  Ct  88,  109  U.  S. 
132,  27  L.  Ed.  883. 

6.  Openwork  fabrics.— The  fact  that 
substantial  numbers  of  the  warp 
threads  and  of  the  filling  threads  are 
absent  in  fancy  fabrics  of  the  open- 
work variety  does  not  remove  the  goods 
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from  the  provision  for  "all  cotton  cloth 
not  exceeding  one  hundred  threads  to 
the  square  inch  counting  the  warp  and 
fiUing,"  in  Act  1897,  par.  305.  Wilfred 
Schade  &  Co.  v.  U.  S.  (C.  O.  1906)  147 
Fed.  893. 

Held,  that  in  order  to  come  within 
the  provision  in  Act  1897,  par.  305,  for 
"all  cotton  cloth  not  exceeding  one  hun- 
dred threads  to  the  square  inch  count- 
ing the  warp  and  filling,"  it  is  not  nec- 
essary that  the  goods  should  be  uni- 
form or  homogeneous  throughout,  and 
that  the  provision  includes  openwork 
fabrics  which  contain  nowhere  more 
than  100  threads  to  the  square  inch 
and  of  which  substantial  portions  have 
no  warp  and  other  substantial  portions 
no  filling.  Quaintance  v.  U.  S.  (G.  G. 
1905)  147  Fed.  753. 

7.  Portieres.— Cotton  portiferes  and 
table  covers,  woven  with  a  border  and 
a  selvage  and  cut  to  the  size  and  form 
of  tbe  article  as  intended  for  sale  and 
use,  but  needing  to  be  trimmed,  or  hem- 
med and  fringed,  before  they  can  be 
used,  held  dutiable  as  cotton  cloth,  and 
not  as  "manufactures  of  cotton  not  spe- 
cially provided  for,"  under  paragraph 
322,  Act  1897. .  Stem  ▼.  U.  S.  (G.  0. 
1901)  123  Fed.  192. 

8.  Scotch  holiands.^— Cotton  goods  for 
^indow  shades  held  dutiable  as  Scotch 
hollands,  see  paragraph  254. 

9.  Seivage  as  part  of  cloth.— There 

were  mercerized  threads  in  the  selvage, 
but  not  in  the  body  of  the  cloth.  The 
selvage  is  a  part  of  the  fabric  only  in 
the  sense  of  being  attached  to  it;  it 
has  none  of  the  uses  or  purposes  of 
the  textile  to  which  it  is  woven.  It  is, 
accordingly,  a  distinct  entity  and  can- 
not be  taken  to  fix  the  classification  of 
the  textile  itself.  U.  S.  v.  Auffmordt  & 
Co.  (1912)  3  Ct  Gust.  App.  236. 

Cotton  cloth  with  selvage  of  silk,  the 
selvage  ordinary  in  kind  and  not  de- 
signed to  form  a  material  and  essential 
part  of  the  goods  as  these  might  enter 
into  consumption,  was  dutiable  as  cot- 
ton cloth  under  paragraph  306,  Act 
1807.  U.  S.  V.  Mandel  (1911)  1  GL 
Cust  App.  223. 

10.  Swiss  muslins  or  dotted  Swisses. 

—Dotted  Swisses  held  not  dutiable  un- 
der the  countable  clauses.  See  para- 
graph 358. 

"Swiss  muslins"  or  "dotted  Swisses," 
being  cotton  goods  in  which  the  threads 
can  be  counted  independently  of  the 
dots,  the  dots  being  woven  at  the  same 
time  with  the  cloth,  but  consisting  of 
threads  distinct  from  both  warp  and 
filling,  held  dutiable  under  Act  1890, 
par.  346,  and  not  under  paragraph  355 
as  "manufactures  of  cotton  not  spe- 
cially provided  for."  In  re  Haager  (O. 
C.  1893)  57  Fed.  192;  reversed  in  U. 
S.  V.  Albert  (1894)  60  Fed.  1012,  9  G. 
C.  A.  332,  following  Hedden  v.  Rob- 
ertson (1894)  14  Sup.  Ct  434,  151  U.  S. 
520,  38  L.  Ed.  257. 
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11.  Tamboured  sash  window  curtains. 

— ^Tamboured  sash  window  curtains 
held  not  dutiable  under  the  countable 
clause.     See  paragraph  265. 

12.  Woven  figured  goods.— Figured 
cotton  cloth  valued  at  over  11,  12,  and 
12%  cents  per  square  yard  held  liable, 
in  addition  to  the  specific  duty  imposed 
by  Act  1897,  par.  313,  to  the  ad  va- 
lorem tax  imposed  by  paragraphs  306, 
307,  upon  similar  plain  cotton  cloth 
above  those  values.  U.  S.  v.  George 
Riggs  &  Go.  (1906)  27  Sup.  Ct  39.  203 
U.  S.  136,  51  L.  Ed.  127,  reversing  de- 
cree (1905)  136  Fed.  583,  69  G.  G.  A. 
357. 

In  Act  1897,  par.  313,  providing  a 
duty  on  figured  cotton  cloth  in  addition 
to  that  "provided  for  other  cotton  cloth 
of  the  same  description,  or  condition," 
the  intent  is  to  impose  an  extra  duty 
in  addition  to  that  imposed  on  "other 
cotton  cloth  of  the  same  •  ♦  •  con- 
dition," etc.,  which  has  not  been  fig- 
ured; and  where  it  is  colored,  but  col- 
oring is  given  by  threads  used  to  form 
the  figures,  such  extra  duty  should  be 
added  to  that  applicable  to  uncolored, 
rather  than  colored,  cottons.  U.  S.  v. 
Rusch  &  Co.  (1909)  167  Fed.  523,  93 
G.  G.  A.  159,  affirming  judgment  (G. 
G.  1908)  160  Fed.  279.  and  writ  of  cer- 
tiorari denied  (1909)  29  Sup.  Ct  703, 
214  U.  S.  525,  53  L.  Ed.  1068. 

Act  1897,  par.  313,  imposing  an  addi- 
tional duty  on  "cotton  cloth  in  which 
other  than  the  ordinary  warp  and  filling 
threads  bave  been  introduced  in  the  pro- 
cess of  weaving  to  form  a  figure,"  in- 
cludes cotton  doth  in  which  there  is  a 
separate  and  extra  thread,  not  introduc- 
ed for  the  purpose  of  ordinary  manu- 
facture, but  with  the  sole  object  of 
forming  the  figure,  and  which  does  not 
in  any  way  enter  into  the  structural 
part  of  the  goods,  but  is  for  ornamental 
purposes,  and  without  which  the  fabric 
would  have  been  a  completed  fabric. 
Mills  V.  U.  S.  (1902)  114  Fed.  257,  62 
C.  G.  A.  92,  affirming  judgment  (G.  G. 
1901)  109  Fed.  564. 

Act  1897,  par.  313,  imposing  an  addi- 
tional duty  on  "cotton  cloth  in  which 
other  than  the  ordinary  warp  and  filling 
threads  have  been  introduced  in  the 
process  of  weaving  to  form  a  figure," 
applies  to  cotton  goods,  known  as 
"Madras"  or  "damask"  goods  which  are 
"ornamental,  with  spots  or  figures  wov- 
en in  by  independent  filling  threads  in- 
troduced for  that  purpose",'  the  threads 
not  being  an  integral  part  of  the  fabric^ 
and  the  portions  not  needed  to  make 
the  figure  being  cut  off  after  the  weav- 
ing process  is  concluded.  H.  B.  Clnfin 
Co.  V.  U.  S.  (1902)  114  Fed.  259,  52  G. 
G.  A.  94,  affirming  judgment  (G.  G. 
1901)  109  Fed.  562. 

In  Act  1897,  par.  313,  relating  to 
"cotton  cloth  in  which  other  than  the 
ordinary  warp  and  filling  threads  have 
been  introduced  in  the  process  of 
weaving  to  form  figure,"  the  term 
"threads"  is  used  in  a  sense  iDduding 
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the  remnants  thereof  so  introduced, 
clipped  off  where  appearing  at  intervals 
on  the  back  of  the  fabric.  R.  B.  Mac- 
lea  Co.  V.  U.  S.  (O.  a  1909)  167  Fed. 
688. 

The  provision  in  Act  1897,  par.  313, 
for  "cotton  cloth  in  which  other  than 
the  ordinary  warp  and  filling  threads 
have  been  introduced  in  the  process  of 
weaving  to  form  a  figure/'  includes 
goods  having  dots  produced  by  warp 
threads  which  on  the  back  of  the  fabric 
hang  loosely  between  the  dots,  and 
which  add  no  strength  to  the  cloth,  but 
may  be  removed  without  leaving  a  vis- 
ible vacancy.  Gitterman  &  Co.  v.  U. 
8.  (C.  C.  1907)  154  Fed.  169. 

In  the  main  part  of  paragraphs  306, 
307,  Act  1897,  there  is  prescribed  a 
scale  of  duties  for  cotton  doth,  vary- 
ing in  rate  according  to  certain  physical 
conditions  of  the  fabric,  as  whether 
bleached,  dyed,  colored,  stained,  paint- 
ed, or  printed,  and  whether  of  speci- 
fied conditions  of  weight  and  thread 
count;  and  in  a  proviso  to  each  of  these 
paragraphs  there  is  prescribed  a  differ- 
ent scale  of  duties,  varying  according 
to  the  same  tests,  except  as  to  weight, 
but  regulated  by  additional  conditions 
as  to  the  value  of  the  cloth.  Para- 
graph 313  of  said  act  provides  that 
such  cloth  shall,  if  subjected  to  certain 
figuring  processes,  pay  a  duty  **in  ad- 


dition to  the  duty  herein  pro\dded  for 
other  cotton  doth  of  the  same  descrip- 
tion, or  condition^  weight,  and  count  of 
threads."  Hdd,  that  the  expression 
"same  description,  or  condition,*'  as 
thus  used,  has  no  reference  to  the  con- 
dition concerning  value  prescribed  in 
the  provisos  to  paragraphs  306,  307, 
and  that,  when  cotton  cloth  is  of  such 
character  as  to  become  liable  to  the 
additional  duty  prescribed  in  paragraph 
313,  such  duty  should  be  additional  only 
to  that  provided  in  the  main  part  of 
paragraph  306  or  307,  and  not  to  that 
prescribed  in  said  provisos  to  those 
paragraphs,  conditioned  on  the  value 
of  the  fabric.  George  Higgs  &  Coj  v. 
U.  S-  (C.  C.  1904)  131  Fed.  568. 

Where  a  cotton  doth  has  figures 
woven  in  it  upon  the  loom  at  the  same 
time  with  the  fabric  itself,  the  count 
must  indude  the  threads  of  the  figure, 
as  well  as  the  threads  of  the  ground- 
work. Robertson  v.  Hedden  (C.  C. 
1889)  40  Fed.  322. 

In  appraising  the  value  of  figured 
cotton  cloth,  the  threads  added  to  con- 
stitute the  figure  are  not  to  be  omitted 
in  the  valuation,  but  these,  together 
with  the  foundation  threads,  are  to  be 
taken  into  account  in  fixing  ad  valorem 
rates  under  paragraphs  305  and  306, 
Act  1897.  Quamtance  v.  U.  S.  (1911) 
2  Ot  Cust  App.  216. 


253.  The  term  cotton  cloth,  or  cloth,  wherever  used  in  the  para- 
graphs of  this  schedule,  unless  otherwise  specially  provided  for,  shall 
be  held  to  include  all  woven  fabrics  of  cotton,  in  the  piece,  whether 
figured,  fancy,  or  plain,  and  shall  not  include  any  article,  finished  or 
unfinished,  made  from  cotton  cloth.  In  the  ascertainment  of  the  con- 
dition of  the  cloth  or  yarn  upon  which  the  duties  imposed  upon  cot- 
ton cloth  are  made  to  depend,  the  entire  fabric  and  all  parts  thereof 
shall  be  included.  The  average  number  of  the  yam  in  cotton  cloth 
herein  provided  for  shall  be  obtained  by  taking  the  length  of  the  thread 
or  yam  to  be  equal  to  the  distance  covered  by  it  in  the  cloth  in  the 
condition  as  imported,  except  that  all  clipped  threads  shall  be  meas- 
ured as  if  continuous;  in  counting  the  threads  all  ply  yarns  shall  be 
separated  into  singles  and  the  count  taken  of  the  total  singles;  the 
weight  shall  be  taken  after  any  excessive  sizing  is  removed  by  boiling 
or  other  suitable  process. 

Notes  of  Deoisions 


In  general.— See,  also,  notes  under 
paragraph  252. 

Cotton  cloth.— Fabric  containing  jute 
held  not  dutiable  as  cotton  cloth.  See 
paragraph  266. 

In  Act  1897,  par.  310,  the  definition 
of  "cotton  cloth"  as  being  "all  woven 
fabrics  of  cotton"  refers  to  goods  com- 
posed entirely  of  cotton,  or  containing 
at  most  but  a  small  percentage  of  some 
other  fiber;  and  cloth  which,  though 
composed  chiefly  of  cotton,  yet  contains 
a  large  minority  of  jute,  is  not  within 
the  definition.  Lord  &  Taylor  ▼.  U.  S. 
(1910)  178  Fed.  270,  101  O.  O.  A.  575, 
affirming  judgment  (0.  C.  1909)  172 
Fed.  282. 

The  provision  in  paragraph  257,  Act 
1894,  that  ''cotton  cloth,"  as  used  in 


the  preceding  paragraphs,  shall  include 
"all  woven  fabrics  of  cotton  In  the 
piece,  whether  figured,  fancy,  or  plain," 
etc.,  does  not  apply  to  embroidered 
cotton  doth,  which  was  not  embroider- 
ed in  the  loom.  U.  S.  v.  Einstein  (1897) 
78  Fed.  707,  24  C.  C.  A.  346,  certiorari 
denied  Einstein  v.  U.  S.  (1897)  17  S. 
Ct.-993,  166  U.  S.  722,  41  L.  Ed.  1188. 

Held,  that  the  definition  of  cotton 
cloth  in  Act  1897,  par.  310,  as  being 
"all  woven  fabrics  of  cotton  in  the 
piece  or  otherwise,"  includes  cotton 
blankets  with  whipped  or  hemmed  edges 
and  in  a  finished  condition.  U.  S.  v. 
Bernhard  (0.  C.  1903)  150  Fed.  375. 

A  woven  fabric  made  of  cotton  held 
dutiable  under  a  provision  for  "cotton 
cloth,"  notwithstanding  it  is  not  known 
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among  merchants  and  dealers  as  "cot- 
ton cloth."  inimann  v.  Hedden  (O.  C. 
1889)  38  Fed.  95. 

The  word  **cloth"  in  the  provision  for 
''cotton  cloth"  in  Act  1883,  is  used  in 
its  popular  and  common  acceptation, 
and  not  in  a  commercial  sense.  Ull- 
mann  v.  Hedden  (C.  C.  1899)  38  Fed. 
95,  following  Maillard  v.  Lawrence 
(1853)  16  How.  251, 14  L.  Ed.  925,  and 
Greenleaf  v.  Goodrich  (1879)  101  U.  S. 
278,  25  L.  Ed.  845. 

The  words  cotton  cloth  or  cloth, 
wherever  used  in  paragrraph  320,  Act 
1909»  have  the  same  meaning  the  first 
clause  of  that  paragraph  declares  they 
shall  have  when  applied  to  other  para- 
graphs, Schedule  I  of  that  act.  Shallus 
V.  U.  S.  (1911)  1  Ct  Gust  App.  556. 

FabrioSd— Strips  of  cotton  for  bandag- 
es held  not  dutiable  as  woven  fabrics 
in  the  piece  or  cut  into  lengths.  See 
paragraph  266. 

Partly  finished  articles  made  of  cot- 
ton cloth  are  fabrics  within  the  mean- 
ing of  that  term  as  used  in  paragraph 
310,  Act  1897,  providing  that  all  cotton 
cloth  shall  be  held  to  include  all  wov- 
en fabrics  in  the  piece  or  otherwise. 
Stern  v.  U.  S.  (O.  C.  1901)  123  Fed. 
192. 

Madras  shirting.— ^he  merchandise 
was  a  cotton  cloth,  commonly  called 
striped  or  madras  shirting,  so  woven 
that  ordinary  warp  threads  are  group- 
ed together  and  covered  with  another 
longer  warp  thread  on  the  face  of  the 
fabric  and  presenting  a  raised  rounded 
appearance,  forming  thereby,  in  effect 
only,  a  co-called  Russian  cord.  Ir- 
respective of  what  it  resembles,  this 
cloth  is  not  dutiable  under  paragraph 
323,  Act  1909,  imposing  a  cumulative 
duty,  but  under  paragraph  320  of  that 
act,  in  connection  with  paragraph  318. 
U.  S.  V.  McConnell  (1910)  1  Ct  Gust 
App.  73. 

Method  of  countino^— Goods  of  such 
a  fabric  that  the  threads  could  not  be 


counted  except  by  unraveling  the  cloth 
are  to  be  treated  within  the  classifica- 
tion according  to  the  number  of  threads 
to  the  square  Inch,  however  such  num- 
ber may  be  determined,  and  hence  are 
not  to  be  classed  under  the  final  clause 
as  "all  other  manufactures  of  cotton 
not  otherwise  provided  for,"  though  it 
had  been  customary  to  ascertain  the 
number  of  threads  by  the  use  of  a  glass, 
and  though  cloth  of  the  character  of 
that  in  question  was  not  manufactured 
at  the  time  of  the  passage  of  the  act. 
There  is  no  language  in  the  statute 
which  requires  for  its  interpretation 
the  aid  of  any  extrinsic  circumstances, 
and  the  law  fixes  duty  by  a  classification 
based  on  the  number  of  threads  in  a 
sq\iare  inch  without  reference  to  the 
mode  in  which  tlje  count  is  to  be  made. 
Newman  v.  Arthur  (1883)  3  Sup.  Ct. 
88,  91,  109  U.  S.  132,  27  L.  Ed.  883. 

The  provisions  of  Act  1883  for  count- 
able cottons,  necessarily  import  that 
the  cloth  shall  be  homogeneous  so  that 
the  number  of  threads  per  square  inch 
will  not  differ  In  different  parts  of  the 
fabric  Robertson  v.  Hedden  (C.  C. 
1889)  40  Fed.  322. 

Paragraph  320,  Tariff  Act  1909, 
makes  provision  for  counting  the 
threads  in  the  fabrics  of  the  importa- 
tion, and  the  provision  is  to  the  effect 
that  in  ascertaining  the  count  of  threads 
per  square  inch  the  ordinary  as  well 
as  the  extraordinary  threads  are  to  be 
counted,  and  counted  whether  they  are 
clipped  or  undipped.  Witcombe,  Mc- 
Geachin  &  Co.  v.  U.  S.  (1912)  3  Ct 
Gust.  App.  240. 

The  texture  of  the  fabric  is  to  be 
found  by  counting  the  threads  in  one 
repeat  of  the  pattern  and  then  dividing 
this  result  by  the  number  of  inches 
these  threads  occupy  in  the  cloth.  This 
is  to  determine  the  texture  not  accord- 
ing to  the  count  in  the  most  or  the 
least  compact  part  of  the  fabric,  but  ac- 
cording to  the  average  count  of  the 
whole.    Id. 


254.  Cloth  composed  of  cotton  or  other  vegetable  fiber  and  silk, 
whether  known  as  silk-striped  sleeve  linings,  silk  stripes,  or  otherwise, 
of  which  cotton  or  other  vegetable  fiber  is  the  component  material 
of  chief  value,  and  tracing  cloth,  30  per  centum  ad  valorem;  cotton 
cloth  filled  or  coated,  all  oilcloths  (except  silk  oilcloths  and  oilcloths  for 
floors),  and  cotton  window  hoUands,  25  per  centum  ad  valorem ;  water- 
proof cloth  composed  of  cotton  or  other  vegetable  fiber,  or  of  which 
cotton  or  other  vegetable  fiber  is  the  component  material  of  chief 
value  or  of  cotton  or  other  vegetable  fiber  and  India  rubber,  25  per 
centum  ad  valorem. 

Notes  of  Deoisioiui 


Cotton  cloth  in  oeneral.— Colored  cot- 
ton cloth  with  polka  dots  composed  of 
goat  hair  held  not  dutiable  as  cotton 
cloth.      See   paragraph   288. 

Cotton  cloth  fliled.— The  term  '^filled," 
as  used  in  paragraph  311,  Act  1897, 
fixing  the  duty  on  "cotton  cloth,  filled 
or  coated,"  which  is  a  manufacturing, 
rather  than  a  commercial,  term,  is  not 
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confined  in  its  meaning  to  such  goods  as 
have  been  weighted  with  a  foreign  sub- 
stance—usually an  inorganic  material— 
to  give  them  a  factitious  solidity,  in 
which  sense  it  was  formerly  used  in 
England,  but  the  filling  may  be  starch 
alone.  But,  whatever  substance  is 
used,  to  constitute  "cotton  cloth,  filled," 
within  the  meaning  of  that  section,  such 
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quantity  must  be  used  as  to  substan- 
tially close  the  interstices  in  the  cloth, 
and  make  a  plain  surface.  U.  S.  ▼. 
Pinney,  Casse  &  Lackey  Go.  (1900) 
105  Fed.  934,  45  C.  C.  A.  138. 

The  merchandise  is  a  cotton  cloth 
coated,  and  artificial  silk  constitutes  its 
value  in  chief.  In  determining  its  prop- 
er classification  the  rule  applies  that 
an  eo  nomine  provision  is  more  specific 
than  words  of  general  description.  The 
duty  is  not  imposed  upon  the  artificial 
silk  as  such,  but  upon  a  designated  ar- 
ticle, "cotton  cloth,  coated."  Cotton 
cloth,  coated,  is  dutiable  under  para- 
graph 321,  Tariff  Act  1909.  Knauth, 
Nachod  &  Kuhne  v.  U.  S.  (1912)  2  Ct. 
Oust  App.  479.  See,  also,  U.  S.  y. 
Zinn  &  Co.  (1912)  2  Ct.  Cust.  App. 
419. 

Cotton      window      hollands.— Fabrics 

made  from  cotton  hollands  held  dutiable 
as  manufactures  of  cotton.  See  para- 
graph 266. 

Cotton  goods  used  for  window  shades, 
known  as  "Scotch  hollands"  or  "King's 
hollands,"  stiffened  with  20  per  cent, 
of  starch,  held  dutiable  under  para- 
graphs 306,  307,  and  308,  Act  1897, 
being  the  countable  cotton  clauses,  and 
not  under  paragraph  311,  as  "cotton 
cloth,  filled."  U.  S.  v.  Finney,  Casse  & 
Lackey  Co.  (1900)  105  Fed.  934,  45  C. 
C.  A.  138;  Finney,  Casse  &  Lackey  Co. 
V.  U.  S.  (C.  C.  1899)  99  Fed.  720. 

It  would  appear  that  congress  in- 
tended paragraph  321,  Act  1909,  re-en- 
acting and  enlarging  paragraph  311,  Act 
1897,  to  take  the  construction  thereto- 
fore given  it  so  far  as  it  applied  to  the 
same  merchandise  named  in  each  para- 
graph and  that  certain  window  shades 
and  filled  cloths  formerly  held  dutiable 
thereunder  should  so  continue  regard- 
less of  the  fact  that  it  is  possible  to 
count  the  number  of  warp  and  filling 
rhreads  of  the  basic  fabric,  which  might, 
but  for  the  specific  provisions  of  para- 
graph 321,  render  the  merchandise  du- 
tiable under  paragraph  315.  Shallus 
V.  U.  S.  (1911)   1  Ct  Cust  App.  556. 


Imitation  pongee  silk.— Imitation 
pongee  silk,  in  chief  value  of  cotton, 
was  dutiable  under  paragraph  311,  Act 
1897.  Saito  v.  U.  S.  (1911)  1  Ct  Cust 
App.  132. 

Waterproof  oloth.— Waterproof  cloth 
in  chief  value  of  India  rubber  held  not 
dutiable  as  waterproof  doth  composed 
of  cotton  or  other  vegetable  fiber.  See 
paragraph  368. 

The  principle  of  ejusdem  generis 
should  not  be  applied  to  exclude  water- 
proof woolen  cloth  from  the  provision 
for  "waterproof  doth"  in  paragraph 
369,  Act  1890,  because  the  subject  of 
that  schedule  is  flax,  hemp,  and  jute. 
U.  S.  V.  Brown  &  Eadie  (1905)  136 
Fed.  550,  69  C.  C.  A.  260. 

Certain  woolen  goods  known  as  "c^av- 
enette  cloths,"  which  have  been  sub- 
jected to  a  process  intended  to  make 
them  rain-repellent,  which  are  chiefly 
used  for  outer  garments  to  be  worn  in 
rainy  weather,  and  which,  for  all  ordi- 
nary purposes,  are  waterproof,  held 
dutiable  as  "waterproof  doth,"  under 
paragraph  369,  Act  1890,  and  not  un- 
der paragraphs  392  and  395,  Schedule 
K,  of  said  act,  relating  respectively,  to 
"woolen  or  worsted  cloths"  and  "dress- 
goods  ♦  ♦  ♦  of  wool,  worsted,"  etc. 
U.  S.  V.  Brovm  &  Eadie  (1905)  136 
Fed.  550,  69  C.  C.  A.  260,  aflirming 
judgment  Brown  &  Eadie  v.  U.  S.  (C. 
C.  1903)  126  Fed.  446. 

The  merchandise  is  not  a  velvet  cloth, 
but  a  waterproof  cloth  resembling  vel- 
vet on  one  side  and  a  rubber-like  fab- 
ric on  the  other.  Cotton  fiber  is  the 
component  material  of  chief  value. 
Paragraph  347,  Act  1909,  applies.  U. 
S.  V.  Walker  (1914)  5  Ct  Cust  App. 
215. 

In  paragraph  347,  Act  1909,  the  words 
**waterproof  doth  composed  .of  cotton 
or  other  vegetable  fiber  whether  com- 
posed in  part  of  India  rubber  or  other- 
wise," must  be  taken  to  mean  com- 
posed in  part  of  India  rubber  or  not. 
U.  S.  V.  Vandegrift  &  Co.  (1913)  4  Ct 
Cust.  App.  226. 


255.  Handkerchiefs  or  muflflers  composed  af  cotton,  not  specially 
provided  for  in  this  section,  whether  finished  or  unfinished,  not 
hemmed,  25  per  centum  ad  valorem ;  hemmed,  or  hemstitched,  30  per 
centum  ad  valorem. 

Notes  of  Deoiaioas 


Handkerchiefs.— Hemstitched  cotton 
handkerchiefs,  known  as  such  in  trade 
and  commerce  at  the  time  of  the  pas- 
sage of  Act  1883,  having  a  hem  of  one 
inch  or  more  in  breadth,  with  several 
threads  drawn  out  from  the  material 
at  the  head  of  the  hem,  and  the  hem 
stitched  down  by  an  open  stitch,  are 
not  "hemmed  handkerchiefs,"  but  duti- 
able as  "manufactures  of  cotton  not 
spedaUy  enumerated  or  provided  for" 
at  35  per  cent,  ad  valorem  under  the 
same  schedule  of  said  act  (paragraph 
324).  In  re  H.  B.  Claflin  Co.  (1892) 
52  Fed.  121,  2  C.  C.  A.  647;  Id.  (C.  O. 
1891)  47  Fed.  875. 


Cotton  hemstitched  handkerchiefs, 
with  an  initial  embroidered  thereon, 
held  dutiable  under  Act  1890,  as  "hand- 
kerchiefs composed  of  cotton  or  other 
vegetable  fibre,"  under  paragraph  349, 
and  not  as  "embroidered  and  hem- 
stitched handkerchiefs,"  under  para- 
graph 373.  U.  S.  V.  Jonas  (1897)  83 
Fed.  167,  27  C.  C.  A.  500,  approving 
U.  S.  V.  Harden  (1895)  68  Fed.  182, 
15  C.  C.  A.  358,  and  certiorari  denied 
in  (1895)  16  Sup.  Ct  1207,  163  U.  S. 
709,  41  L.  Ed.  312. 

Imitation  hemstitched  cotton  hand- 
kerchiefs held  dutiable  as  "handker- 
chiefs composed  of  cotton,"  under  para- 

(6303) 


§  5291 


DUTIES  UlPON  IMPOBTS 


(Tit  33 


graph  349,  Act  1890,  and  not  as  "em- 
broidered and  hemstitched  handker- 
■chiefa,"  under  paragraph  373.  Rice  v. 
U.  S.  (1893)  53  Fed.  910,  4  0.  O.  A. 
104. 

Hemmed  or  hemstitched  handker- 
chiefs, which  are  not  also  embroidered, 
held  dutiable  under  paragraph  349  of 
Tariff  Act  1890,  as  "handkerchiefs- 
composed  of  cotton  or  other  vegetable 
fiber,"  and  not  under  paragraph  373,  as 
^'hemstitched  and  embroidered  handker- 
chiefs." WUson  V.  U.  S.  (1893)  57 
Fed.  199,  6  C.  C.  A.  310,  following  Rice 
T.  U.  S.  (1893)  53  Fed.  910,  4  O.  O.  A. 
104. 

Handkerchiefs,  composed  of  linen  and 
cotton,  imported  under  Act  1890,  con- 
sisting, first,  of  handkerchiefs  with  a 
hemstitched  border;  second,  of  band- 
kerchiefs  embroidered  or  scalloped  on 
the  edge,  and  not  hemstitched;  and, 
third,  of  handkerchiefs  with  a  hem- 
stitched border,  and  embroidered  ei- 
ther with  initial  letters  or  with  figures 
worked  by  hand  or  machinery— held  du- 
tiable,  the   hemstitched   handkerchiefsr, 


under  paragraph  349  of  said  act,  at 
50  per  centum  ad  valorem,  as  "hand- 
kerchiefs"; those  with  embroidered 
edge  as  textile  fabrics  embroidered  by 
hand  or  machinery,  under  the  proviso  in 
paragraph  373,  at  60  per  centum  ad 
valorem;  and  only  those  handkerchiefs 
which  are  embroidered  and  also  hem- 
stitched are  dutiable  as  such  under 
paragraph  373  of  said  act.  In  re  Grib- 
bon  (C.  C.  1892)  53  Fed.  78,  judgment 
affirmed  (1893)  55  Fed.  874,  5  C.  C.  A. 
287. 

M  ufflerSd— Mufflers  of  cotton  and  silk 
held  not  dutiable  aer  cotton  mufflers. 
See  paragraph  315. 

Shawis^-^hawls  worth  15  shillings 
and  6  pence,  containing  1  shilling  and  6 
pence  worth  of  silk,  and  the  rest  cot- 
ton, held  subject  to  a  duty  of  35  per 
cent  only,  as  "shawls,  cotton  chief  val- 
ue," under  R.  S.  §  2504,  instead  of 
60  per  cent,  as  "wearing  apparel,  silk 
chief  value."— Leahy  v.  Spaulding  (C. 
C.  1884)  19  Fed.  417. 


256.  Clothing,  ready-made,  and  articles  of  wearing  apparel  of  ev- 
ery description,  composed  of  cotton  or  other  vegetable  fiber,  or  of 
which  cotton  or  other  vegetable  fiber  is  the  component  material  of 
chief  value,  or  of  cotton  or  other  vegetable  fiber  and  india  rubber, 
made  up  or  manufactured,  wholly  or  in  part,  by  the  tailor,  seamstress, 
or  manufacturer,  and  not  otherwise  specially  provided  for  in  this  sec- 
tion, 30  per  centum  ad  valorem ;  shirt  collars  and  cuffs  of  cotton,  not 
specially  provided  for  in  this  section,  30  per  centum  ad  valorem. 

Notes  of  Deolflioiifl 


Articles  of  wearing  apparel.— A  child's 
cap  made  of  elastic  braid  with  a  view 
of  preventing  the  ear  from  growing  ab- 
normally held  not  dutiable  as  an  ar- 
ticle of  wearing  apparel.  See  para- 
graph 262. 

Fascinators  made  of  cotton  chenille 
held  not  dutiable  as  articles  of  wear- 
ing apparel.     See  paragraph  258. 

Hemstitched  lawns  held  not  dutiable 
as  partly  made  wearing  apparel.  See 
paragraph  266. 

Hoods  made  of  cotton  chenille  held 
not  dutiable  as  articles  of  wearing  ap- 
parel.    See  paragraph  258. 

Tennis  jackets  in  part  of  cotton  held 
not  dutiable  as  articles  of  wearing  ap- 
parel of  which  cotton  is  the  component 
material  of  chief  value.  See  paragraph 
291. 

The  words  "neckwear"  and  "neckties'* 
in  paragraph  314,  Act  1897,  held  not 
terms  of  commercial  desif^nation.  Gold- 
enberg  Bros.  &  Co.  v.  U.  S.  (G.  C.  1903) 
124  Fed.  1003,  judgment  affirmed 
(1904)  130  Fed.  108,  64  O.  O.  A.  442, 
writ  of  certiorari  denied  Goldenburg 
BroH.  &  Co.  V.  Same  (1904)  25  S.  Ct. 
791,  195  U.  S.  634,  49  L.  Ed.  354. 

Dresses,  composed  of  cotton  or  other 
vegetable  fiber,  in  part  embroidered  and 
in  part  made  of  lace,  being  so  far  ad- 
vanced in  manufacture  as  to  be  unavail- 
able for  other  purposes  than  for  comple- 
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tion  into  light  dresses,  held  dutiable  un- 
der Act  1894,  par.  258,  as  "articles  of 
wearing  apparel  ♦  ♦  ♦  made  up  or 
manufactured  wholly  or  in  part,"  and  not 
under  paragraph  276,  covering  "laces, 
♦  ♦  ♦  embroideries,  ♦  ♦  ♦  articles 
embroidered,  ♦  ♦  ♦  and  articles  made 
wholly  or  in  part  of  lace."  Meyer  v. 
U.  S.  (C.  C.  1901)  124  Fed.  296. 

Corsets  of  which  cotton  is  the  compo- 
nent material  of  chief  value,  trimmed 
at  the  top  with  lace,  held  not  articles 
made  in  any  part  of  lace,  though  they 
are  so  trimmed,  but  dutiable  under  Act 
1897,  par.  314,  as  wearing  apparel  of 
"every  description  of  which  cotton  is 
the  component  material  of  chief  value." 
Altman  Co.  v.  U.  S.  (C.  C.  1900)  99 
Fed.  263. 

Cotton  corsets,  imported  on  April 
30,  1891,  held  dutiable  under  Act  1890, 
par.  349,  as  cotton  wearing  apparel,  and 
not  under  paragraph  324,  of  Act  1883, 
as  corsets,  nor  under  paragraph  355, 
of  the  said  Act  1890,  as  "manufactures 
of  cotton."  In  re  Ottenheimer  (C.  C. 
1892)  49  Fed.  222. 

Certain  shirt  bosoms  are  precisely 
and  more  specifically  described  by  the 
term  "wearing  apparel  composed  of 
cotton  or  of  cotton  in  chief  value  made 
up  or  manufactured  in  part"  (paragraph 
256,  Tariff  Act  1913)  than  they  are  by 
the  term  "articles  made  up  in  part  of 
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tackings  of  whatever  yams,  threads,  or 
filaments  composed"  (paragraph  35S  of 
that  act).  The  required  attributes  of 
wearing  apparel  most  closely  describe 
and  identify  the  goods,  and  they  are 
dutiable  as  such  under  paragraph  256. 
U.  S.  ▼.  Snow* 8  U.  S.  Sample  Express 
Co.  (1915)  6  Ct  Oust.  App.  120. 

The  merchandiere  consists  of  cotton 
wearing  apparel  uiK)n  which  are  sewn 
strips  or  bands  of  goods  figured  in  dif- 
ferent colors  for  ornamental  purposes 
only.  The  articles  are  held  to  be  cot- 
ton wearing  apparel  only,  and  not  "ap- 
pliqu^d."  U.  S.  V.  Hamburger  Levine 
Co.  (1914)  5  Ct  Oust  App.  217. 

Imitation  horsehair  hats  are  in  ma- 
terial almost  identical  with,  and  in  qual- 
ity and  texture  they  resemble,  hats  of 
cotton;  the  use  of  them,  too,  is  similar. 
They  were  dutiable  at  the  same  rate 
with  cotton  wearing  apparel  under  par- 
agraph 314,  Act  1897,  at  50  per  cent,  ad 
valorem.  U.  S.  v.  Cochran  &  Co.  (1912) 
3  Ct  Cust  App.  57. 

The  merchandise  consisted  of  slippers 
made  of  cotton  and  leather,  the  parts 
of  the  slippers  composed  of  each  of 
the  two  materials  being  made  separate- 
ly for  use  in  producing  the  completed 
article.  In  determining  the  component 
of  chief  value  in  merchandise  of  this 
kind  inquiry  will  be  made  in  each  case 
as  it  presents  itself  to  discover  at  what 


stage  the  several  parts  were  complet- 
ed for  use  in  being  put  together  as  a 
completed  whole;  that  stage  will  be 
'Its  condition  as  found  in  the  article." 
Here  the  expense  of  sewing  the  pieces 
of  cotton  cloth  together,  in  preparation 
for  uniting  them  with  the  leather  parts, 
enters  into  the  value  of  the  cotton  so 
employed.  According  to  the  evidence 
cotton  was  the  component  of  chief 
value  in  these  slippers  and  they  are 
dutiable  under  paragraph  324,  Tariif 
Act  1909.  U.  S.  V.  Meadows  (1911) 
2  Ct  Cust  App.  143.  See,  also,  See- 
berger  v.  Hardy  (1893)  14  Sup.  Ct 
170,  150  U.  S.  420,  37  L.  Ed.  1129. 

Gloves  made  of  yam  composed  of 
cellulose  filaments  obtained  from  cot- 
ton waste  by  subjecting  this  to  a  chemi- 
cal treatment  are  not  articles  of  wear- 
ing apparel  to  be  classed  by  similitude 
as  silk,  but  are  to  be  classed  by  simili- 
tude as  wearing  apparel,  value  in  chief 
of  cotton  or  other  vegetable  fiber,  and 
were  dutiable  as  such  under  paragraph 
314,  Act  1897.  Thomass  v.  U.  S.  (1910) 
1  Ct.  Cust  App.  88. 

ClothlnOf  ready  made.— Knit  shirt  and 
drawers  ready  to  wear,  held  dutiable 
as  "ready-made  clothing"  (Act  1832), 
unless  known  in  trade  as  "hosiery." 
Hall  V.  Hoyt  (C.  C.  1840)  Fed.  Cas. 
No.  5,934. 


257.  Plushes,  velvets,  plush  or  velvet  ribbons,  velveteens,  corduroys, 
and  all  pile  fabrics,  cut  or  uncut,  whether  or  not  the  pile  covers  the 
entire  surface;  any  of  the  foregoing  composed  wholly  or  in  chief 
value  of  cotton  or  other  vegetable  fiber  except  flax,  hemp,  or  ramie; 
and  manufactures  or  articles  in  any  form,  including  such  as  are  com- 
monly known  as  bias  dress  facings  or  skirt  bindings,  made  or  cut 
from  plushes,  velvets,  velveteens,  corduroys,  or  other  pile  fabrics  com- 
posed of  cotton  or  other  vegetable  fiber,  except  flax,  hemp,  or  ramie, 
40  per  centum  ad  valorem. 

Notes  of  Deeisions 


Pile  fabrics^— See,  also,  notes  under 
paragraphs  280,  305,  and  309. 

Flax  plush  held  not  dutiable  as  pile 
fabrics  of  cotton.    See  paragraph  280. 

A  pile  fabric  commercially  known  as 
••velvet  cord."  "ribbed  velvet,"  or  "cord- 
ed velvet,"  held  not  **corduroy  com- 
posed of  cotton  or  other  vegetable 
fiber,"  within  Act  1897,  par.  315,  and  is 
not  assessable  as  such.  Stewart,  Howe 
&  May  Co.  v.  U.  S.  (1902)  113  Fed. 
928,  51  C.  C.  A.  568,  reversing  decree 
(C.  C.  1900)  107  Fed.  267. 

Construing  paragraphs  315  and  342, 
Act  1897,  together,  "plushes,  velvets, 
velveteens,  corduroys  and  all  pile  fab- 
rics cut  or  uncut,"  composed  of  cotton 
or  other  vegetable  fiber  are  dutiable  un- 
der paragraph  315,  except  "pile  fabrics 
of  which  flax  is  the  component  material 
of  chief  value."  Stern  v.  U.  S.  (1899) 
98  Fed.  417,  39  C.  C.  A.  119,  afllrming 
judgment  U.  S.  v.  Stem  (C.  C.  1899) 
91  Fed.  521. 

No  rule  exists  in  trade  or  commercial 
usage  declaring  that  fabrics  having  a 
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pile  of  3.5  millimeters  or  less  in  length 
should  be  regarded  as  velvets,  and  of 
over  3.5  millimeters  as  plush.  U.  S.  v. 
Silberstein,  Castell  &  Co.  (C.  C.  1907) 
153   Fed.  965. 

Trimmings  cut  out  of  cotton  velvet 
fabric,  in  various  open  and  scroll  work 
designs  and  colors,  held  dutiable  as  pile 
cotton  fabrics,  under  the  second  proviso 
of  paragraph  315,  Act  1897,  and  not 
as  cotton  trimmings,  under  paragraph 
339.  Horstmann,  Von  Hein  &  Co.  v. 
U.  S.  (().  C.  1903)  121  Fed.  147. 

Held,  that  certain  portieres,  made 
from  pile  fabrics  composed  in  chief  value 
of  flax,  are  not  included  in  the  second 
proviso  in  paragraph  315,  Act  1897,  re- 
lating to  "manufactures  or  articles  in 
any  form,  ♦  ♦  ♦  made  or  cut  from 
♦  *  ♦  pile  fabrics  composed  of  cotton 
or  other  vegetable  fiber."  J.  B.  Ryer, 
Son  &  Co.  V.  U.  S.  (C.  C.  1903)  126 
Fed.  246. 

Paragraph  315,  Act  1897,  contains  a 
provision  for  certain  rates  of  duty  on 
"plushes,  velvets,  velveteens,  corduroys, 
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and  all  pile  fabrics,  •  •  •  composed 
of  cotton  or  other  vegetable  fiber,"  to 
which  is  added  a  proviso  that  "manu- 
factures or  articles  in  any  form,  ♦  ♦  ♦ 
made  or  cut  ^rom  plushes,  velvets,  vel- 
veteens, corduroys,  or  other  pile  fabrics 
composed  of  cotton  or  other  vegetable 
fiber,  shall  be  subject  to  the  foregoing 
rates  of  duty  and  in  addition  thereto  ten 
per  centum  ad  valorem.**  Held,  that  this 
proviso  does  not  refer  to  any  class  of 
pile  fabrics  not  included  in  the  main 
I  rovision.    Id. 

In  paragraph  325,  Act  1909,  the 
words  **plu8hc8,  velvets,  velveteens, 
corduroys,  and  all  pile  fabrics,  cut  or 
uncut,  whether  or  not  the  pile  covers 
the  entire  surface,"  are  broad  enough 

258.  Curtains,  table  covers,  and  all  articles  manufactured  of  cotton 
chenille,  or  of  which  cotton  chenille  is  the  component  material  of 
chief  value,  tapestries,  and  other  Jacquard  figured  upholstery  goods, 
composed  wholly  or  in  chief  value  of  cotton  or  other  vegetable  fiber ; 
any  of  the  foregoing,  in  the  piece  or  otherwise,  35  per  centum  ad 
valorem;  all  other  Jacquard  figured  manufactures  of  cotton  or  of 
which  cotton  is  the  c6mponent  material  of  chief  value,  30  per  centum 
ad  valorem. 

Notes  of  Deoiiioas 


to  include  any  pile  fabric  as  commonly 
understood.  The  phrase  "cut  or  un- 
cut" does  not  restrict  the  meaning; 
it  merely  makes  the  meaning  clear, 
and  the  goods  were  properly  assessed 
under  the  named  paragraph.  Knauth, 
Nachod  &  Kuhne  v.  U.  S.  (1915)  6  Ct. 
Oust.  App.  128. 

Velveteen  dress  fad no«— "Velveteen 

dress  facings"  held  dutiable  as  "manu- 
factures of  cotton  not  specially  provid- 
ed for,"  under  paragraph  355,  Act  1890, 
and  not  as  "velveteens,"  nor  as  "cotton 
pile  fabrics,"  under  paragraph  350. 
In  re  Kursheedt  Mfg.  Co.  (1893)  54 
Fed.  159,  4  C.  C.  A.  262;  Id.  (O.  O. 
1892)  49  Fed.  633. 


Cotton  chenllled^Hoods  made  of  cot- 
ton chenille  held  dutiable  under  para- 
graph 351,  Act  1890,  as  goods  manu- 
factured of  cotton  chenille,  and  not 
under  paragraph  349,  as  clothing  ready 
made,  composed  of  cotton,  not  specially 
(provided  for.  Oppenheimer  v.  U.  S. 
(1896)  71  Fed.  869,  18  C.  C.  A.  340, 
affirming  (C.  C.  1895)  66  Fed.  740. 

"Fascinators,"  madie  of  cotton  che- 
nille, held  dutiable  under  Act  1890,  par. 
351,  and  not  under  paragraph  349,  as 
"cotton  wearing  npparol."  Oppenheim- 
er v.  U.  S.  (C.  C.  1895)  66  Fed.  740, 
judgment  affirmed  (1896)  71  Fed.  869, 
18  C.  O.  A.  340. 

Jacquard  figured  goods.— Cotton  cloth, 
"woven  figured  in  the  piece,  held  not 
dutiable  as  Jacquard  figured  goods. 
See   paragraph  252. 

Madras  muslin  curtains  and  madras 
muslin  curtain  goods  in  the  piece,  both 
Jacquard  figured,  are  within  the  lex- 
icographic definition  of  upholstery,  i.  e., 
the  interior  decorations  of  an  apart- 
ment, and  dutiable  as  "Jacquard  figured 
upholstery  goods,"  under  paragraph 
258,  Act  1913.  U.  S.  v.  Snow's  U.  S. 
Sample  Express  Co.  (1916)  6  Ct.  Cust. 
App.  477. 

By  the  provision  for  "Jacquard 
figured-  upholstery  goods,  composed 
wholly  or  in  chief  value  of  cotton  or 
other  vegetable  fiber,  any  of  the  fore- 
going in  the  piece  or  otherwise,"  in 
paragraph  258,  Act  1913,  Congress  in- 
tended to  make  the  use  of  this  narrow- 
ly prescribed  goods  the  test  of  classi- 


fication, and  to  include  therewithin  all 
such  goods  for  dutiable  purposes,  and 
to  invade*  the  other  paragraphs  of 
the  tariff  act.  Including  within  this  pro- 
vision for  dutiable  purposes  all  goods 
answering  to  this  description.  Downing 
&  Co.  V.  U.  S.  (1915)  6  Ct  Cust  App. 
447. 

Jacquard  figured  manufactures  of 
cotton  may  be  either  laces  or  figured 
goods  of  cotton,  not  lace  at  all,  and 
accordingly  the  term  is  more  compre- 
hensive than  a  provision  limited  to  a 
particular  class  of  figured  goods  knoivn 
as  laces  or  lace  articles.  Wilson  &  Son 
V.  U..S.   (1915)  6  Ct  Cust  App.  255. 

Merchandise  consisted  of  nettings,  all 
of  which  are  jacquard  figured,  and  the 
relevant  paragraphs  in  Act  1913  are 
258  and  358  "Jacquard  figured  up- 
holstery goods,"  in  paragraph  258,  re- 
stricts the  operation  of  the  term  to 
goods  whose  chief  use  is  as  upholstery 
goods,  the  precise  character  being  there 
defined;  and  accordingly  the  descrip- 
tion applies  to  articles  that  might 
otherwise  be  appropriately  designated 
nets  or  nettings  under  parngrhph  358. 
Carter  &  Son  v.  U.  S.  (1915)  6  Ct 
Cust  App.  253. 

Figured  cotton  panels  of  various  sizes 
made  on  a  Jacquard  loom  and  designed 
to  be  affixed  to  screens  are  not  manu* 
factures  of  cotton  cloth,  but  are  more 
aptly  described  as  Jacquard  figured  up- 
holstery goods,  and  they  are  dutiable 
as  such  under  paragraph  326,  Act  1909. 
Bing  &  Co.*s  Successors  v.  U.  S.  (1912) 
3  Ct  Cust  App.  115. 


259.  Stockings,  hose  and  half  hose,  made  on  knitting  machines  or 
frames,  composed  of  cotton  or  other  vegetable  fiber,  and  not  other- 
wise specially  provided  for  in  this  section,  20  per  centum  ad  valorem. 
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260.  Stockings,  hose  and  half  hose,  selvedged,  fashioned,  narrowed, 
or  shaped  wholly  or  in  part  by  knitting  machines  or  frames,  or  knit 
by  hand,  including  such  as  are  commercially  known  as  seamless  stock- 
ings, hose  and  half  hose,  and  clocked  stockings,  hose  and  half  hose, 
all  of  the  above  composed  of  cotton  or  other  vegetable  fiber,  finished 
or  unfinished;  if  valued  at  not  more  than  70  cents  per  dozen  pairs, 
30  per  centum  ad  valorem ;  if  valued  at  more  than  70  qents,  and  not 
more  than  $1.20  per  dozen  pairs,  40  per  centum  ad  valorem;  if  valued 
at  more  than  $1.20  per  dozen  pairs,  50  per  centum  ad  valorem.  Gloves 
by  whatever  process  made,  composed  wholly  or  in  chief  value  of 
cotton,  35  per  centum  ad  valorem. 

Notes  of  Deciflioiui 

Embroidered    gloveSd— Gloves    having  not  dutiable  at  60  per  cent,  under  Act 

two  rows  of  single-cord  embroidery,  be-  June  30,  1864,  §  8,  and  not  being  in- 

tween  three  lines  or  points  of  the  ma-  eluded  in  such  act  are  dutiable  under 

terial,  raised  up  and  sewed  through  and  Act  March  2,  1861,  §  22,  and  Act  July 

through,  are  not  dutiable,  under  para-  14,    1862,    §    13.      Arthur    v.    Unkart 

graph  458  of  Act  1890,  as  "embroidered  (1877)  96  U.  S.  118,  24  L.  Ed.  768. 
gloves    with    more    than    three    single         The  provision  of  paragraph  328,  Act 

strands  or  cords."    Wertheimer  v.  V.  S.  1909,    relating    to    knitted    or    woven 

(C.  C.  1896)  77  Fed,  600.  gloves,  is  not  Umited  in  ite  appUcation 

Embroidered    hoeiery^With    respect  *<>  ^^^ves  that  are  knitted,  fashioned, 

to  embroidered  hosiery,  the  provision  in  ^^  shaped  whoUy  by  a  machine.    Leh- 

paragraph  339,  Act  1897,  for  "wearing  ™an  Co    v.  U.  S.   (1914)  5  Ct.  Gust, 

apparel    ♦    ♦    ♦    embroidered    in    any  ^PP-  ^^>  following  Spielmann  &  Co. 

manner  by  hand  or  machinery,    ♦    ♦    ♦  v.  Same  (1912)  3  Ct.  Cust.  App.  368. 
composed  wholly  or  in  chief  value  of  flax.         ^**®  importation  was  of  cotton  gloves 

cotton,  or  other  vegetable  fiber,    •    •    ♦  with  a  kmtted  fabric.    The  form  of  the 

and   not   elsewhere   specially   provided  8^<>^«  ^^^  cut  from  the  fabric,  and  in 

for,"  is  less  specific  than  the  provision  completing    the    glove    this   form   was 

in  paragraph  318,  for  "stockings,  hose  «?w«^  together  with  thread.       (^otton 

and  half-hose    ♦    ♦    •    composed  of  cot-  gloves  knitted  or  woven^"  appearmg  in 

ton  or  other  vegetable  fiber."     Carter,  paragraph  328,  Act  1909,  is  there  used 

Webster  &  Co.  v.  U.  S.  (1906)  143  Fed.  ^  *  comprehensive  and  inclusive  sense 

256,  74  C.  C.  A.  394,  afllrming  judgment  *^^  embraces  gloves  manufactured  from 

(C.  C.  1905)  137  Fed.  978,  and  writ  of  i"aterial  either  woven  or  kmtted,  though 

certiorari  denied  (1906)  26  S.  Ct.  764,  S""-    «^^P^^«  ^^   ^^^ T7'^i'^JllJ^''S^n: 

202  U.  S.  617,  50  L.  Ed.  1173.  Spielmann  &  (3o.  v.  U.  S.  (1912)  3  Ct 

*.  ,  Cust.  App.  368. 
6  ioveSy— Articles  commercially  known 

as  "plaited  gloves"  or  "patent  gloves,"  Hosiery.— "Hosiery,"    in    Act    1832, 

and  not   as   "silk   gloves,"   which   are  held  to  have  a  more  general  meaning 

composed  of  silk  and  cotton,  the  pre-  than  "stockings,"  in  Act  1816.    Hall  v. 

ponderating  material  being  cotton,  are  Hoyt  (C.  C.  1840)  Fed.  Cas.  No.  5,934. 

261.  Shirts  and  drawers,  pants,  vests,  union  suits,  combination 
suits,  tights,  sweaters,  corset  covers  and  all  underwear  and  wearing 
apparel  of  every  description,  not  specially  provided  for  in  this  section, 
made  wholly  or  in  part  on  knitting  machines  or  frames,  or  knit  by 
hand,  finished  or  unfinished,  not  including  such  as  are  trimmed  with 
lace,  imitation  lace  or  crochet  or  as  are  embroidered  and  not  including 
stockings,  hose  and  half  hose,  composed  of  cotton  or  other  vegetable 
fiber,  30  per  centum  ad  valorem. 

262.  Bandings,  belts,  beltings,  bindings,  bone  casings,  cords,  tassels, 
cords  and  tassels,  garters,  tire  fabric  or  fabric  suitable  for  use  in 
pneumatic  tires,  suspenders  and  braces,  and  fabrics  with  fast  edges 
not  exceeding  twelve  inches  in  width,  all  of  the  foregoing  made  of 
cotton  or  other  vegetable  fiber,  or  of  which  cotton  or  other  vegetable 
fiber  is  the  component  material  of  chief  value,  or  of  cotton  or  other 
vegetable  fiber  and  India  rubber,  and  not  embroidered  by  hand  or 
machinery;  spindle  banding,  woven,  braided,  or  twisted  lamp,  stove, 
or  candle  wicking  made  of  cotton  or  other  vegetable  fiber ;  loom  har- 
ness, healds,  or  collets  made  of  cotton  or  other  vegetable  fiber,  or  of 
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which  cotton  or  other  vegetable  fiber  is  the  component  material  af 
chief  value;  boot,  shoe,  and  corset  lacings  made  of  cotton  or  other 
vegetable  fiber;  and  labels  for  garments  or  other  articles,  composed 
of  cotton  or  other  vegetable  fiber,  25  per  centum  ad  valorem ;  belting 
for  machinery  made  of  cotton  or  other  vegetable  fiber  and  india  rub- 
ber, or  of  which  cotton  or  other  vegetable  fiber  is  the  component  ma- 
terial of  chief  value,  15  per  centum  ad  valorem. 

Hotes  of  Dedflioiui 


Belting    for    maclrlneryd— Belt£n?   of 

cotton  and  india  rubber  held  directly 
within  the  terms  of  paragraph  330,  Act 
1909.  Nairn  linoleum  Co.  ▼.  U.  S. 
(1913)  4  Gt.  Gust.  App.  394.  See,  also, 
Kenyon  Go.  v.  U.  S.  (1913)  4  Gt  Gust 
App.  344. 

The  word  belting  signified  originally 
a  flat  and  not  a  round  article,  but  the 
term  has  taken  on  a  more  extended 
meaning  and  now  covers  belts  that  are 
round,  square,  and  V-shaped  as  well 
as  belts  that  are  flat.  The  merchan- 
dise though  round  and  corded  in  shape 
has  its  principal  use  as  belting,  and  it 
is  dutiable  as  belting  for  machinery, 
made  of  cotton,  under  paragraph  330, 
Act  1909.  U.  S.  V.  Pitt  &  Scott  (1912) 
3  Ot  Gust.  App.  91. 

A  tapclike  article  made  of  cotton  or 
other  vegetable  fiber  and  used  as  a 
belt  running  over  the  wheels  of  a  ciga- 
rette-making machine  held  not  dutiable 
under  paragraph  349,  Act  1909,  but  du- 
tiable under  paragraph  330  of  that  act. 
U.  S.  V.  Horrax  (1911)  1  Gt.  Gust. 
App.  142.  See,  also,  Morrison  v.  U.  S. 
(1901)  107  Fed.  113,  46  G.  G.  A.  173. 

Beltings.— "Beltings,''  as  used  in  par- 
agraph 320,  Act  1897,  denotes  beltings 
as  articles  of  dress.  Robins  v.  XJ.  S. 
(1911)  1  Gt  Gust.  App.  252. 

BIndlnos.— A  narrow  woven  tape  of* 
cotton*  used  largely  for  covering  the 
seams  of  underwear  and  waists,  if  a 
braid,  within  Act  1897,  par.  339,  is 
also  a  binding  or  tape,  and  therefore 
otherwise  provided  for  by,  and  dutia- 
ble under,  paragraph  320.  A.  Stein- 
hardt  &  Bro.  v.  U.  S.  (G.  C.  1903) 
121  Fed.  442. 

No  commercial  designation  is  shown. 
The  plain  surface  of  the  fabric  covers 
more  than  half  of  the  fabric  itself  and 
the  area  of  this  plain  surface  makes 
it  clear  the  merchandise  is  designed  to 
be  something  more  than  a  mere  edge 
for  the  side  that  is  ornamented.  It 
cannot,  therefore,  be  deemed  a  trim- 
ming, and  the  evidence,  moreover, 
shows  the  use  to  be  chiefly  for  binding. 
It  was  dutiable  as  binding  under  para- 
graph 320,  Act  1897.  Massce  &  Whit- 
ney V.  U.  S.  (1912)  3  Gt.  Gust  App. 
470. 

Braces.— Braces  and  suspenders,  be- 
ing specifically  enumerated  under  Act 
March  2,  1861,  §  22,  and  Act  July  14, 
1862,  §  13,  are  not  subject  to  the  high- 
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er  duty  imposed  l>y  the  general  lan- 
guage of  section  8  of  the  latter  act 
Arthur  v.  Davies  (1877)  96  U.  S.  135, 
24  L.  Ed.  810. 

A  child's  cap  made  of  elastic  braid 
or  straps,  connected  by  narrow  bands 
of  cotton  tape  and  designed  to  prevent 
the  ear  from  growing  abnormally  and 
held  in  position  when  spread  closely 
over  the  skull  by  being  knotted  under 
the  chin,  is  not  a  bit  of  cotton  wearing 
apparel  and  dutiable  under  paragraph 
314,  Act  1897,  but  a  brace,  dutiable  un- 
der paragraph  320  of  said  act  Best 
V.  U.  S.  (1910)  1  Ct  Gust  App.  49. 

Braids.— Braids  used  in  the  manufac- 
ture of  hats  composed  of  95  per  cent 
cotton  and  5  per  cent,  of  other  mate- 
rials, commercially  known  as  "cotton 
braids,"  though  bought  and  sold  as 
"cotton  hat  braids,"  etc.,  held  dutiable 
under  Act  1890,  par.  354.  Zimmerman 
V.  U.  S.  (C.  C.  1804)  61  Fed.  938. 

Cords^— Goronation  cord  not  twisted 
in  any  way  held  not  dutiable  as  cord. 
See  paragraph  266. 

Gords  of  cotton  and  India  rubber,  the 
rubber  being  of  chief  value,  held  duti- 
able as  "cords  *  ♦  *  made  of  cot- 
ton or  other  vegetable  fiber,  and  wheth- 
er composed  in  part  of  India  rubber  or 
otherwise,"  under  paragraph  263  of  Act 
1894,  and  not  as  a  nonenumerated  man- 
ufacture of  which  India  rubber  is  the 
component  material  of  chief  value,  un- 
der paragraph  352.  Hague  v.  U.  S.  (O. 
G.  1896)  73  Fed.  810,  judgment  af- 
firmed (1897)  89  Fed.  1017,  32  G.  C. 
A.  468. 

Labels.- Labels  of  cotton  and  silk, 
cotton  the  chief  component,  held  not  to 
be  excluded  from  the  provision  in  Act 
1897,  par.  320,  for  labels  "composed 
of  cotton,"  because  not  composed  whol- 
ly of  cotton.  U.  S.  V.  Herzog  (1905) 
145  Fed.  622,  76  G.  0.  A.  373. 

In  construing  the  provision  in  Act 
1897,  par.  320,  for  "labels  for  garments 
or  other  articles,  composed  of  cotton," 
held  that  labels  are  not  to  be  exclud- 
ed therefrom  because  in  the  piece  and 
requiring  to  be  cut  apart  before  used 
as  labels.  U.  S.  v.  Herzog  (1905)  145 
Fed.  622,  76  G.  0.  A.  373,  reversing  de- 
cree Herzog  v.  U.  S.  (O.  C.  1904)  135 
Fed.  919. 

Tapes.— Gotton  ladder  tape  held  not 
dutiable  as  tapes.    See  paragraph  266. 
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263.  Cotton  table  damask,  and  manufactures  of  cotton  table  dam- 
ask, or  of  which  cotton  table  damask  is  the  component  material  of 
chief  value,  not  specially  provided  for  in  this  section,  25  per  centum 
ad  valorem. 

Notes  of  Beolsioiu 

Cotton  tabie  damaski^— Cotton  table 
damask  made  partly  of  flax  held  not 
dutiable  as  cotton  table  damask.  See 
paragraph  266. 

The  expression  'Wtton  table  damask/' 
in  Act  1897,  par.  321,  was  not  used  by 
GoniH'ess  according  to  any  trade  mean- 
ing it  might  have,  but  according  to  its 
denominative,  or  common,  popular 
sense,  which  includes  completed  articles 
as  well  as  goods  in  the  piece  from 
which  such  articles  are  made;  but  it 
should  be  construed  in  the  light  of  cor- 
responding provisions  of  previous  acts. 
In  enacting  the  provision  congress  is 
presumed  to  have  acted  in  reference  to 
a  decision  of  the  secretary  of  the  treas- 
ury, construing  a  provision  for  "cotton 
damask'*  in  a  previous  tariff  act.  The 
provision  in  Act  1897  for  "cotton  table 
damask,"  is  more  specific  than  those 
in  paragraphs  304  to  308  for  cotton 
doth  of  various  specified  numbers  of 
threads  to  the  square  inch.    James  H. 

264.  Towels,  bath  mats,  quilts,  blankets,  polishing  cloths,  mop  cloths, 
wash  rags  or  cloths,  sheets,  pillowcases,  and  batting,  any  of  the  fore- 
going made  of  cotton  or  of  which  cotton  is  the  component  material 
of  chief  value,  not  embroidered  nor  in  part  of  lace  and  not  otherwise 
provided  for,  25  per  centum  ad  valorem. 

265.  Lace  window  curtains,  pillow  shams,  and  bed  sets,  finished  or 
unfinished,  made  on  the  Nottingham  lace-curtain  machine,  and  com- 
posed of  cotton  or  other  vegetable  fiber,  when  counting  not  more  than 
six  points  or  spaces  between  the  warp  threads  to  the  inch,  35  per  cen- 
tum ad  valorem;  when  counting  more  than  six  and  not  more  than 
eight  points  or  spaces  to  the  inch,  40  per  centum  ad  valorem ;  when 
counting  nine  or  more  points  or  spaces  to  the  inch,  45  per  centum  ad 
valorem. 

Kotea  oi  Deoiaioas 


Dunham  &  Co.  v.  U.  S.  (1906)  150  Fed. 
562,  80  C.  C.  A.  364. 

Articles  of  cotton  table  damask,  wov- 
en in  the  piece,  are  included  within  the 
expression  "cotton  table  damask"  in 
paragraph  321,  Act  1897,  and  are  du- 
tiable under  that  paragraph  rather  than 
under  the  provisions  of  Schedule  I  for 
"cotton  cloth"  because  it  is  more  spe- 
cific than  such  provisions.  Wilson  v. 
U.  S.  (1906)  146  Fed.  64,  76  C.  O.  A. 
515,  affirming  judgment  Thomas  Wil- 
son &  Co.  V.  U.  8.  (C.  C.  1905)  138 
Fed.  1007. 

The  term  "cotton  table  damask,"  in 
Act  1897,  par.  321,  is  the  trade-name 
for  cotton  damask  in  the  piece,  or  cot- 
ton damask  cloth,  and  does  not  include 
completed  articles  made  out  of  such 
material,  and  advanced  by  manufacture 
beyond  the  condition  of  mere  cloth. 
Douglass  &  Berry  v.  U.  S.  (C.  C.  1901) 
123  Fed.  993. 


Laoe  curtains.— Lace  curtains,  having 
cotton  as  the  material  of  chief  value, 
which  were  made  on  the  Nottingham 
lace  curtain  machine,  but  which,  in  ad- 
dition to  having  undergone  the  usual 
finishing  process  of  bleaching,  dress- 
ing, and  starching,  have  been  ornament- 
ed by  a  cord  design  sewed  thereon  by 
the  use  of  a  machine  known  as  the 
"Cornelli  machine,"  which  largely  in- 
creases their  market  value,  held  duti- 
able, under  paragraph  339,  Act  1897, 
as  lace  curtains  not  elsewhere  provid- 
ed for,  and  not  under  paragraph  340, 
covering  curtains,  "finished  or  unfin- 
ished," made  on  the  Nottingham  ma- 
chine.    Smith  V.  Read  (1901)  111  Fed. 

266.  All  articles  made  from  cotton  cloth,  whether  finished  or  un- 
finished, and  all  manufactures  of  cotton  or  of  which  cotton  is  the 
component  material  of  chief  value,  not  specially  provided  for  in  this 
section,  30  per  centum  ad  valorem. 


795,  49  C.  C.  A.  619,  affirming  decree 
In  re  Smith  (C.  C.  1901)  108  Fed.  800. 
Tamboured  sash  window  curtains,  of 
cotton,  in  the  piece,  which  require  only 
cutting  and  hemming  to  make  them 
technically  window  curtains,  held  duti- 
able, as  similar  articles  to  lace  window 
curtains,  under  paragraph  373  of  Act 
1890,  and  not  classifiable  under  the 
"countable  clauses"  of  the  cotton  sched- 
ule (paragraphs  344-348),  or  as  manu- 
factures of  cotton  not  specially  provid- 
ed for  under  paragraph  1^55.  Lahey  v. 
U.  S.  (1896)  71  Fed.  870,  18  C.  C.  A. 
341,  appeal  dismissed  U.  S.  v.  Lahey 
(1897)  89  Fed.  1020,  32  C.  C.  A.  612. 


1.    In  general. 

1   ArUflclal  leavM. 


Notes  of  Deolaiona 

8.    Bandages, 
i.    Button  forms. 
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7. 

8. 

9. 
10. 
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12. 
13. 
14. 
IB. 
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17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
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27. 


30. 
81. 
32. 
38. 
34. 


Calf -hair  goods. 

Canvas  embroidered. 

Chinese  shoes. 

Cloth  with  goat  hair  polka  dots. 

Coat  hangers. 

Coronation  cord. 

Corsets. 

Cotton  ladder  tapa 

Cotton  table  damask. 

Curtains,  tidies,  and  shams. 

Dotted  Swisses. 

Drawn  work. 

Fabrics  made  from  cotton  hollanda. 

Hat  bands. 

Hemstitched  lawns. 

Labels. 

Linen    lusters. 

Madras  mull. 

Neck  niffllngi. 

Net. 

Pulp. 

Quilts  of  cotton  and  eiderdown. 

Rovings. 

Screens. 

Shirtings. 

Slippers. 

Tamboured  sash  window  curtains. 

Union  crash. 

Velveteen  dress   facings. 

White  frilled  muslins. 


1.  In  general.— Where  cotton,  though 
being  a  component  part,  is  not  the  com- 
ponent part  of  chief  value,  of  an  ar- 
ticle, it  is  not  dutiable  under  Act  June 
6,  1872,  §  2  (17  Stat.  231),  but  under 
Act  June  30,  1864,  §  6  (13  Stat.  209), 
as  a  manufacture  of  cotton  not  other- 
wise provided  for.  Arthur  v.  Herman 
(1877)  96  U.  S.  141,  24  L.  Ed.  812. 

A  fabric  containing  37  per  cent,  of 
jute  held  not  within  the  definition  of 
**cotton  cloth,"  in  Act  1897,  par.  310,  as 
including  "all  woven  fabrics  of  cotton," 
but  dutiable  as  manufactures  of  cotton 
not  specially  provided  for.  Lord  & 
Taylor  v.  U.  S.  (1910)  178  Fed.  270, 
101  C.  C.  A.  575,  affirming  judgment 
(C.  C.  1909)   172  Fed.  282. 

Bands  of  cotton  cloth  woven  in 
widths  from  1  to  2%  inches,  and  in 
pieces-  of  various  lengths,  with  perfect- 
ly straight  or  plain  selvedged  edges  or 
borders,  imported  in  the  piece,  held  not 
subject  to  duty  as  "trimmings,"  under 
Act  1894,  par.  276,  but  taxable  under 
paragraph  264,  as  manufactures  of 
cotton  in  the  piece,  not  specially  provid- 
ed for.  Walter  H.  Gracf  &  Co.  v.  U.  S. 
(C.  O.  1903)  120  Fed.  1015,  judgment 
reversed  U.  S.  v.  Walter  H.  Graef  &  Co. 
(1904)  127  Fed.  688,  62  0.  C.  A.  414. 

Goods  composed  in  part  of  wool,  but 
in  chief  value  of  cotton,  held  more 
specifically  enumerated  in  Act  1890,  par. 
355,  as  "manufactures  of  cotton"  than 
in  the  provision  in  paragraph  392,  for 
"manufactures  of  every  description 
*  *  •  in  part  of  wool,"  and  the  pro- 
vision as  to  higher  rate  in  case  of  two 
applicable  provisions  has  no  application. 
Renoit  V.  U.  S.  (C.  C.  1892)  150  Fed. 
687. 

2.  Artlflelal  leaves.— Artificial  leaves, 
made  from  cotton  cloth,  held  dutiable 
under  Act  1890,  par.  355,  as  "manufac- 
tures of  cotton  not  specially  provided 
for,"  and  not  as  "artificial  flowers  or 
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parts  thereof,"  under  paragraph  443. 
U.  S.  V.  Zeimer  (1901)  107  Fed.  912, 
47  C.  C.  A.  60. 

3«  Bajidages.  —  Narrow  individnid 
strips  of  cotton  doth  about  5  yards  in 
length,  wrapped,  labeled,  and  ready  for 
use  as  bandages  held  not  to  be  deemed 
woven  fabrics  of  cotton  in  the  piece  or 
cut  in  lengths.  They  were  manufactures 
of  cotton  not  specially  provided  for, 
dutiable  under  paragraph  332,  Act  1909. 
Surgical  Supply  Importing  Co.  v.  U.  S. 
(1912)  3  Ct.  Cust  App.  112. 

4.  Button  forms^-Strips  of  cotton  not 
fit  for  buttons  exclusively  held  dutiable 
ag  a  manufacture  of  cotton  under  para- 
graph 332,  Act  1909,  and  not  as  button 
forms  under  paragraph  426.  Rothschild 
Bros.  &  Co.  V.  U.  S.  (1912)  3  Ct.  Cust. 
App.  430. 

5.  C  a  I  f -h  a  I  r  goods.  —  "Calf -hair 
goods,"  manufactured  of  cotton  and  hair, 
the  warp  being  cotton,  and  the  woof  be- 
ing cattle  hair,  held  not  dutiable  as  a 
manufacture  of  hair,  but  as  a  manu- 
facture of  cotton.  R.  S.  SS  2499,  2504. 
Butterfield  v.  Arthur  (C.  C.  1879)  Fed. 
Cas.  No.  2,249. 

6.  Canvas  embroidered^— Cotton  can- 
vas embroidered  held  not  dutiable  as 
manufacture  of  cotton.  See  paragraph 
358. 

Embroidery  canvas  held  not  dutiable 
as  a  manufacture  of  cotton  not  special- 
ly provided  for.     See  paragraph  252. 

7.  Chinese  shoes.— Chinese  shoes,  con- 
sisting of  an  upper  part  of  cotton  and 
a  sole  of  felt  and  leather,  held  not  tax- 
able under  Act  1883  as  wearing  apparel 
in  part  of  wool,  but  dutiable  as  a  man- 
ufacture of  cotton.  Swayne  v.  Hager 
(C.  C.  1889)  37  Fed.  780,  judgment  re- 
versed Hager  v.  Swayne  (1893)  13  Sup. 
Ct.  841,  149  U.  S.  242,  37  L.  Ed.  719. 

8.  Cloth  with  goat  hair  polka  dotsv— 

Colored  cotton  cloth,  with  polka  dots, 
composed  of  goat  hair,  held  not  dutia- 
ble as  a  manufacture  of  cotton.  See 
paragraph  288. 

9.  Coat  hangers. —  The  merchandise 
consists  of  running  lengths  of  woven 
cotton  strips  witb  cross  marks  appear- 
ing at  short  intervals  to  indicate  the 
points  for  cutting  the  strips  into  small 
pieces  suitable  for  use  as  coat  hang- 
ers. The  uncontradicted  testimony  is  to 
the  effect  that  the  merchandise  has  been 
for  a  number  of  years  used  exclusively 
for  coat  hangers  and  that  there  is  no 
other  use  to  which  they  are  commer- 
cially applied.  They  were  not  dutiable 
as  tapes  but  as  manufactures  of  cotton 
not  specially  provided  for  under  para- 
graph 332,  Tariff  Act  1909.  U.  S.  v. 
Buss  &  Co.  (1914)  5  Ct  Cust  App.  110. 

10.  Coronation  oord.  —  Coronation 
cord,  which  has  not  been  twisted  in 
any  way,  does  not  come  within  the 
meaning  of  "cords,"  as  that  term  is  used 
in  paragraph  349,  Act  1909;  but  the 
goods  were  dutiable  under  paragraph 
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332  of  that  act,  as  a  manufacture  of  cot- 
ton. Ulmann  &  Co.  v.  U.  S.  (1913)  4 
Ct  Cost.  App.  77. 

il.  Cor86t8.^-Gor8et8  held  not  dutia- 
ble as  manufactures  of  cotton  not  spe- 
dally  provided  for.    See  paragraph  256. 

12.  Cotton  ladder  tape.— Cotton  lad- 
der tape,  an  article  produced  by  a  loom, 
designed  to  hold  slats  and  used  in  the 
manufacture  and  repair  of  Venetian 
blinds,  held  dutiable  as  a  manufacture 
of  cotton  not  specially  provided  for, 
under  paragraph  332,  Act  1909,  and  not 
as  tape  or  webbing.  U.  S.  v.  Walter 
(1913)  4  Ct.  Cust.  App.  95;  U.  S.  v. 
Burlington  Venetian  Blind  Co.  (1912)  3 
Ct  Cust  App.  378. 

13.  Cotton  table  damask. —i  Cotton 
damask  doilies,  napkins,  and  table  cov- 
ers or  cloths,  in  a  completed  condition, 
ready  for  use,  held  dutiable  under  Act 
1897,  par.  322,  as  "manufactures  of  cot- 
ton not  specially  provided  for,"  and  not 
under  paragraph  321  of  said  act,  as  "cot- 
ton table  damask.*'  Douglass  &  Berry 
V.  U.  S.  (C.  C.  1901)  123  Fed.  993. 

Cotton  table  damask  is  substantially 
-wholly  made  of  cotton.  A  substantial 
portion  of  the  merchandise  here  is  of 
flax,  though  of  chief  value  of  cotton. 
It  was  properly  held  dutiable  as  manu- 
factures of  which  the  component  mate- 
rial of  chief  value  is  cotton  under  para- 
graph 332,  Act  1909.  Glass  &  Co.  v. 
U.  S.  (1913)  4  Ct.  Cust.  App.  430. 

14.  Curtains,  tidies,  and  shams^-Cur- 

tains,  tidies,  and  shams  made  up  from 
cotton  laces,  and  known  commercially 
by  their  respective  names,  held  dutiable 
under  paragraph  824,  Act  1883,  as  man- 
ufactures of  cotton  not  otherwise  pro- 
vided for,  and  not  under  paragraph  325, 
as  cotton  laces.  Ivesser  v.  U.  S.  (C.  C. 
1897)  89  Fed.  197. 

15.  Dotted  Swisses.— Swiss  muslins  or 
dotted  Swisses  held  not  dutiable  as  man- 
ufactures of  cotton  not  specially  pro- 
vided for.     See  paragraph  252. 

16.  Drawn  work*— Drawn  work  held 
dutiable  as  manufacture  of  cotton  not 
enumerated.     See  paragraph  358. 

17.  Fabrics  made  from  cotton  hoi- 
lands.— An  "article**  made  from  the 
**fabric  known  as  cotton  hollands"  held 
dutiable  under  paragraph  332,  Act  1909. 
U.  S.  V.  Anderson  &  Co.  (1912)  3  £Jt 
Cust  App.  191. 

18.  Hat  bands.— Cotton  hat  bands 
held  not  dutiable  as  manufacture  of 
cotton.     See  paragraph  358. 

19.  Hemstitched  law ns*— Hemstitched' 
cotton  lawns,  made  by  subjecting  cot- 
ton doth  to  the  processes  of  turning 
over  the  edges,  drawing  certain 
threads,  and  other  manipulation,  but 
not  appropriated  by  these  processes  to 
any  particular  ultimate  use,  are  held  to 
have  been  advanced  beyond  the  condi- 
tion of  "cotton  cloth,"  and  not  to  be 
dutiable  as  such  under  the  "countable 


clauses"  of  Act  1894,  but  to  be  dutia- 
ble as  "manufactures  of  cotton,"  un- 
der paragraph  264.  Meyer  y.  U.  S. 
(C.  C.  1901)  124  Fed.  296. 

Certain  hemstitched  lawns  held  to  be 
dutiable  as  manufactures  of  cotton  not 
otherwise  provided  for,  under  para- 
graph 355  of  Act  1890,  and  not  as 
"partly  made  cotton  wearing  apparel," 
under  paragraph  349.  U.  S.  v.  Loeb 
(C.  C.  1899)  91  Fed.  636. 

Cotton  hemstitched  lawns,  having  a 
broad  hem  turned  over  and  sewed  down 
on  one  side  of  the  fabric,  the  body  of 
the  goods  being  a  homogeneous  cotton 
cloth,  but  open-work  patterns  or  fig- 
ures made  by  drawing  out  threads  ap- 
pearing continuously  upon  certain  parts 
of  the  goods,  the  merchandise  being 
chiefly  used  for  women's  and  girVs 
dresses,  skirts,  and  aprons,  the  broad 
hem  constituting  a  part  of  such  gar- 
ments when  made  up,  but  the  material 
being  also  sold  for  sash  curtains,  held 
dutiable  as  manufactures  of  cotton  un- 
der paragraph  355,  of  Act  1890,  and 
not  as  "partly-made  cotton  wearing  ap- 
parel," under  paragraph  349.  In  re 
Mills   (C.  C.  1893)   56  Fed.  820. 

20.  Labels.— The  provision  in  para- 
graph 320,  Act  1897,  for  "labels  for 
garments  or  other  articles,  composed 
of  cotton,"  held  not  to  include  strips 
of  cotton  containing  certain  words  wo- 
ven therein  in  silk,  which  were  intend- 
ed, when  properly  cut,  to  be  attached 
to  the  top  of  shoes,  but  such  articles 
were  dutiable  as  manufactures  of  cot- 
ton, under  paragraph  322  of  said  act. 
Herzog  v.  U.  S.  (C.  C.  1904)  135  Fed. 
919,  decree  reversed  U.  S.  v.  Herzog 
(1905)  145  Fed.  622,  76  C.  O.  A.  373. 

21.  Linen  lusters.— Linen  lusters, 
camlet  lusters,  toile  du  nord  and  lus- 
ters composed  of  linen  and  cotton,  held 
dutiable  as  manufactures  of  cotton  not 
otherwise  provided  for  (Act  July  30, 
1846),  under  the  rule  of  construction 
provided  by  Act  Aug.  30,  1842,  §  20. 
Morlot  V.  Lawrence  (C.  C.  1850)  Fed. 
Cas.  No.  9,815. 

22.  Madras  muil^— Madras  mull  held, 
not  dutiable  as  a  manufacture  of  cot- 
ton not  otherwise  provided  for.  See 
paragraph  252. 

23.  Neck  rufflings^— Neck  rufflings 
held  not  dutiable  as  manufacture  of 
cotton.     See  paragraph  358. 

24.  Netd— Cotton  net  held  not  duti- 
able as  manufacture  of  cotton.  See 
paragraph  358. 

25.  Pulp.— Previous  to  the  present 
enactment  the  board  had  in  several 
opinions  construed  "manufactures  of 
cotton,"  and  there  is  a  strong  pre- 
sumption that  that  construction  was 
adopted  in  the  law  as  it  is.  Pulp  made 
of  cotton  rags  or  linen  rags  by  pro- 
cesses that  do  not  destroy  the  integrity 
or  strength  of  the  fibers  has  undergone 
no    such    chemical    change    as    would 
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make  these  goods  dutiable  by  simili- 
tude; the  pulp  was  rightly  held  du- 
tiable, according  to  the  material,  as  a 
manufacturer  of  cotton  under  para- 
graph 332,  or  as  a  manufacture  of  flax 
under  paragraph  358,  Tariff  Act  1909. 
Downing  &  Co.  ▼.  U.  S.  (1911)  2  Ct 
Gust.  App.  364. 

26.  Quilts  of  cotton  and  eiderdown. 

—Quilts  composed  of  cotton  and  eider- 
down, or  sili;  and  eiderdown,  and  the 
eiderdown  in  each  case  being  the  com- 
ponent material  of  chief  value,  are  du- 
tiable at  20  per  cent  ad  valorem,  as 
manufactured  articles  not  enumerated 
under  Schedule  I.  Hartranft  v.  Shep- 
pard  (1888)  8  Sup.  Gt  920,  921,  125 
U.  S.  337,  31  L.  Ed.  703. 

27.  Rovlngs.— Rovings  held  not  duti- 
able as  manufactures  of  cotton.  See 
paragraph  250. 

28.  ScrAenSd-^creens  with  panels  of 
cotton  held  not  dutiable  as  manufac- 
ture of  cotton.     See  paragraph  358. 

29.  Shirtings.  —  Manufactured  shirt- 
ings, not  made  up,  composed  of  linen 
and  cotton,  the  latter  the  material  of 
chief  value  and  largely  predominating, 
hold  dutiable  as  manufactures  of  cot- 
ton under  Act  1865.     Fisk  v.   Arthur 


(1880)  103  U.  S.  481,  432,  26  L.  Ed. 
520. 

30.  Sllppersw—Ordinary  slipper  pat- 
terns, made  of  cotton  canvas  cut  into 
strips  of  the  size  and  shape  for  slip- 
pers, more  or  less  embroidered  with 
worsted  and  silk,  held  dutiable  under 
Act  1864  as  "manufactures  of  cotton 
not  otherwise  provided  for."  Kohlsaat 
V.  Murphy  (1877)  96  U.  S.  153,  1|54.  24 
L.  Ed.  844. 

31.  Tamboured    sash     window    our- 

talns^-Tamboured  sash  window  cur- 
tains held  not  dutiable  as  manufac- 
tures of  cotton  not  specially  provided 
for.    See  paragraph  265. 

32.  U  nion  orash^Merchandise  known 
as  "union  crash,"  comiK)sed  of  flax, 
jute  and  cotton,  of  which  the  compo- 
nent material  of  chief  value  is  cotton, 
held  properly  assessed  for  duty  under 
Act  1897,  par.  322.  U.  S.  v.  GhurchiU 
(C.  G.  1900)  106  Fed.  672. 

33.  Velveteen  dress  faclnos^— Velvet- 
een dress  facings  held  dutiable  as  man- 
ufactures of  cotton.  See  paragraph 
257. 

34.  White      frilled      muslinSd^White 

frilled  muslins  held  not  dutiable  as 
manufactures  of  cotton.  See  para- 
graph 358. 


SCHEDULE  J.— FLAX,  HEMP,  AND  JUTE,  AND  MANUFACTURES  OF 

267.  Single  yarns  made  of  jute,  not  finer  than  five  lea  or  number, 
15  per  centum  ad  valorem;  if  finer  than  five  lea  or  number  and  yarns 
made  of  jute  not  otherwise  specially  provided  for  in  this  section,  20 
per  centum  ad  valorem. 

268.  Cables  and  cordage,  composed  of  istle,  Tampico  fiber,  manila, 
sisal  grass  or  sunn,  or  a  mixture  of  these  or  any  of  them,  ^/^  cent  per 
pound ;  cables  and  cordage  made  of  hemp,  tarred  or  untarred,  1  cent 
per  pound. 

269.  Threads,  twines,  or  cords,  made  from  yarn  not  finer  than  five 
lea  or  number,  composed  of  flax,  hemp,  or  ramie,  or  of  which  these 
substances  or  any  of  them  is  the  component  material  of  chief  value, 
20  per  centum  ad  valorem ;  if  made  from  yarn  finer  than  five  lea  or 
number,  25  per  centum  ad  valorem. 

Notes  of  Deoisioiis 


Thread^A  manufacture  of  flax,  con- 
sisting of  hanks  of  two  strands  of  flax 
twisted  together,  held  not  dutiable  un- 
der paragraph  347,  Act  1897,  covering 
manufactures  of  flax  not  specially  pro- 
vided for,  but  is  "thread  ♦  ♦  ♦ 
made  from  yarn  ♦  ♦  ♦  composed  of 
flax,"  and  as  such  specifically  provided 
for  in  paragraph  330.  Klump  v. 
Thomas   (O.  C.  1901)  108  Fed.  799. 

Twine.— The  fact  that  most  of  the 
importation  of  "gilling  twine"  is  used 
for  other  purposes  than  the  making  of 
nets  is  not  sufficient  to  warrant  its  be- 
ing charged  with  duty  as  linen  thread, 
instead  of  the  specified  duty  levied  on 
it  under  the  name  of  gilling  twine. 
American  Net  &  Twine  Co.  v.  Worth- 
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iiigton  (1891)  12  Sup.  Ct  55,  56.  141 
U.  S.  468,  35  L.  Ed.  821,  reversing  (C. 
O.  1888)  33  Fed,  826. 

An  article  manufactured.  Imported, 
and  sold,  under  the  name  "salmon  net 
twine,  14  ply,"  mainly  used  for  making 
seines  and  gilling  nets,  though  it  can 
be  used  for  sewing  sacks,  shoes,  etc, 
held  taxable  as  "seines"  and  "seine  or 
filling  twine,"  under  Act  1883,  rather 
than  "flax  or  linen  thread."  Leeson 
V.  Young  (C.  C.  1891)  45  Fed.  627. 

Linen  twine,  which  was  composed  of 
several  yams,  loosely  twisted  together, 
and  known  to  the  trade  as  "gill  twine," 
held  dutiable  under  Act  1883,  par.  347, 
as  seine  or  gilling  twine,  and  not  as 
linen  thread.  McNab  v.  Seeberger  (G. 
C.  1889)  89  Fed.  759. 
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270.  Single  yarns,  made  of  flax,  hemp,  or  ramie,  or  a  mixture  of 
any  of  them,  not  finer  than  eight  lea  or  number,  12  per  centum  ad 
valorem ;  finer  than  eight  lea  or  number  and  not  finer  than  eighty  lea 
or  number,  20  per  centum  ad  valorem ;  finer  than  eighty  lea  or  num- 
ber, 10  per  centum  ad  valorem;  ramie  sliver  or  roving,  15  per  centiun 
ad  valorem. 

271.  Gill  nettings,  nets,  webs,  and  seines  made  of  flax,  hemp,  or 
ramie,  or  a  mixture  of  any  of  them,  or  of  which  any  of  them  is  the 
component  material  of  chief  value,  25  per  centum  ad  valorem. 

272.  Floor  mattings,  plain,  fancy,  or  figured,  including  mats  and 
rugs,  manufactured  from  straw,  round  or  split,  or  other  vegetable 
substances,  not  otherwise  provided  for  in  this  section,  and  having  a 
warp  of  cotton,  hemp,  or  other  vegetable  substances,  including  what 
are  commonly  known  as  China,  Japan,  and  India  straw  matting,  2^ 
cents  per  square  yard. 

Notes  of  Deolslons 
Straw    mats.— Mats  of  straw  having      dcr    this    paragraph.      See    paragraph 
no  warp  of  cotton  held  not  dutiable  un-      368. 

273.  Carpets,  carpeting,  mats  and  rugs  made  of  flax,  hemp,  jute, 
or  other  vegetable  fiber  (except  cotton),  30  per  centum  ad  valorem. 

Notes  of  Deoisions 

Hemp  carpets.— If  merchandise,  such  of  the  second  material  is  the  name  of 

as  "hemp   carpet,"   is   shown   to  be  a  the  genus,  and^  the  name  of  the  first 

manufacture  of  a  material  bearing  an-  is  the  name  of  a  species  thereof.    Smith 

other  name  than  hemp,  such  as  "jute,"  v.  Schell  (C.  C.  1886)  27  Fed.  648. 

and  the  tariff  act  makes  a  clear  and  "A  manufacture  of  hemp"  does  not 

positive  distinction  between  these  ma-  include  "hemp  carpeting^*  so  called  in 

terials  by  imposing  thereon,  eo  nomine,  the  trade,  which,  in  fact,  contains  no 

different  rates  of  duty,   the   court,  in  hemp.    Baxter  v.  Maxwell  (C.  C.  1857) 

considering  the  tariff  act,  will  make  the  Fed.  Cas.  No.  1,126. 
same    distinction,    although    the    name 

274.  Hydraulic  or  flume  hose,  made  in  whole  or  in  part  of  cotton, 
flax,  hemp,  ramie,  or  jute,  7  cents  per  pound. 

275.  Tapes  composed  wholly  or  in  part  of  flax,  woven  with  or  with- 
out metal  threads,  on  reels,  spools,  or  otherwise,  and  designed  ex- 
pressly for  use  in  the  manufacture  of  measuring  tapes,  20  per  centum 
ad  valorem. 

Notes  of  Deoisioas 

Tapes.— Measuring  tapes  of  flax,  in  ated  or  provided  for."  Paragraph  336 
cases  of  leather  and  metal,  flax  being  provides  for  "flax  or  linen  thread, 
the  component  material  of  chief  value,  twine,  and  pack  thread,  and  all  manu- 
held  dutiable  under  Act  1883  as  manu-  factures  of  flax  *  *  *  not  specially 
factures  of  flax  or  of  which  flax  is  the  enumerated  or  provided  for."  Held, 
component  material  of  chief  value,  and  that  these  paragraphs  were  to  be  con- 
are  subject  to  the  duty  of  40  per  cent,  strued  by  the  rule  of  "noscitur  a  sociis," 
ad  valorem  imposed  by  paragraph  336  so  as  to  confine  the  concluding  general 
of  the  act,  and  not  to  the  duty  of  35  descriptive  terms  to  articles  of  like 
per  cent  imposed  by  paragraph  334.  kind  with  those  enumerated;  that  the 
Wiebusch  v.  U.  S.  (C.  C.  1897)  78  Fed.  former  paragraph  was  therefore  con- 
807,  judgment  reversed  Wiebusch  &  fined  to  woven  fabrics  capable  of  being 
Hilger  v.  U.  S.  (1898)  84  Fed.  451,  28  measured  by  the  square  yard,  and  the 
C.  C.  A.  154.  latter  to  spun  and  twisted  goods;    and. 

Act  1883  provides,  in  paragraph  3.34,  hence,  that  the  former  covered  meas- 

for  "brown  and  bleached  linens,  ducks,  uring    tapes    mounted    for   use,    which 

canvas,    ♦    ♦    ♦    handkerchiefs,   lawns,  were    woven   with   a   warp    and  filling 

or  other  manufactures  of  flax,  jute,  or  in  complete  widths,  with  selvages.  Id. 
hemp,    ♦    ♦    ♦    not    specially    enumer- 

276.  Linoleum,  plain,  stamped,  painted,  or  printed,  including  cor- 
ticine  and  cork  carpet,  figured  or  plain,  also  linoleum  known  as  gran- 
ite and  oak  plank,  30  per  centum  ad  valorem ;  inlaid  linoleum,  35  per 
centum  ad  valorem;    oilcloth  for  floors,  plain,  stamped,  painted,  or 
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printed,  20  per  centum  ad  valorem;  mats  or  rugs  made  of  oilcloth, 
linoleum,  corticine,  or  cork  carpet  shall  be  subject  to  the  same  rate 
of  duty  as  herein  provided  for  oilcloth,  linoleum,  corticine,  or  cork 
carpet. 

Notes  of  Deoliioiu 

Cork  carpeting^— Cork  carpet  or  car-  judgment  Hunter  &  Whitcombe  v.  U. 
peting,  used  to  cover  floors,  and  com-  S.  (C.  C.  1903)  121  Fed.  207. 
posed  of  ground  waste  cork  bark,  lin-  Plank  linoleum,  made  by  running  up- 
seed  oil,  gum,  and  a  loosely  woven  jute  on  the  burlap  foundation  paste  of  two 
fabric  as  a  back,  such  cork  bark,  though  colors  in  stripes  of  equal  width,  a  pro- 
greater  in  bulk  than  the  bulk  of  its  cess  differing  from  that  employed  in 
other  component  materials  combined,  making  inlaid  linoleum,  held  under  Act 
being  one-eleventh  only  of  its  entire  1897,  par.  337,  diitiable  as  "linoleum 
value,  held  not  dutiable  as  "cork  bark,  ♦  ♦  ♦  figured  or  plain,"  rather  than 
manufactured,"  under  Act  1883,  par.  as  "inlaid  linoleum."  U.  S.  v.  Scott  & 
422,  but  as  assimilating  to  "oil  cloth,"  West  (C.  C.  1908)  164  Fed.  285. 
under  Schedule  J,  par.  507.  Keveney  a  plastic  material,  composed  of  cork 
V.  Magone  (C.  C.  1890)  42  Fed.  491.  and  linseed  oil,  when  placed  on  a  sten- 

LlnoleuniwLrinoleum   of   colored  ma-  cil  over  a  burlap  foundation  and  forced 

terial,    mixed    in    making,    and    taking  by  pressure  into  separate  and  distinct 

such  form  as  the  pressure  of  the  rollers  bodies,  in  separate  and  distinct  colors, 

and    resistance   of   the    materials   give  in  separate  and  distinct  positions,  and 

them,  held  not  dutiable  as  "inlaid  lin-  through  to  the  base,  constitutes  inlaid 

oleum,"    but    as   linoleum    "figured    or  linoleum  and  was  dutiable  as  such  un- 

plain,"  under  Act  1897,   par.  337.     U.  der  paragraph  337,  Act  1897.    Keveney 

S.  V.  Hunter  &  Whitcomb  (1904)  127  v.  U.  S.  (1910)  1  Ct  Oust  App.  101. 
Fed.  1022,  61  O.  C.  A.  270,  affirming 

277.  Shirt  collars  and  cuffs,  composed  in  whole  or  in  part  of  linen, 
30  per  centum  ad  valorem. 

278.  Bands,  bandings,  belts,  beltings,  bindings,  cords,  ribbons,  tapes, 
webs  and  webbings,  all  the  foregoing  composed  wholly  of  flax,  hemp, 
or  ramie,  or  of  flax,  hemp,  or  ramie  and  india  rubber,  and  not  other- 
wise specially  provided  for  in  this  section,  30  per  centum  ad  valorem ; 
wearing  apparel  composed  wholly  of  flax,  hemp,  or  ramie,  or  of 
flax,  hemp,  or  ramie  and  india  rubber,  40  per  centum  ad  valorem. 

Notes  of  Deolsloas 

Cords.— A  cord  is  a  string  or  small  Tapes.— Woven  cotton  strips  used  for 

rope     composed     of     several     strands  coat  hangers  held  not  dutiable  as  tapes, 

twisted   together.     Ulmann    &  Go.    v.  See  paragraph  266. 
U.  S.  (1913)  4  Ct.  Gust  App.  77. 

279.  Plain  woven  fabrics  of  single  jute  yarns,  by  whatever  name 
known,  bleached,  dyed,  colored,  stained,  painted,  printed,  or  rendered 
noninflammable  by  any  process,  10  per  centum  ad  valorem. 

Hotes  of  Deoisioas 

Canvas,  burlap,  etc.— Paddings,  can- 
vas, or  burlaps,  see  paragraph  408. 

280.  All  pile  fabrics,  whether  or  not  the  pile  covers  the  entire  sur- 
face, composed  of  flax,  hemp,  or  ramie,  or  of  which  flax,  hemp,  or 
ramie  is  the  component  material  of  chief  value  and  all  articles  and 
manufactures  made  from  such  fabrics,  not  specially  provided  for  in 
this  section,  40  per  centum  ad  valorem. 

Notes  of  Declaioiui 

Pile  fabrics.— No  rule  exists  in  trade  fabric  of  which  flax  is  the  component 
or  commercial  usage  declaring  that  material  of  chief  value,"  under  para- 
fabrics  having  a  pile  of  3.5  millimeters  graph  342,  Act  1897,  and  not  as  plush 
or  less  in  length  should  be  regarded  as  or  pile  fabric  ''of  cotton  or  other  yege- 
velvets,  and  of  over  3.5  millimeters  table  fiber,"  under  paragraph  315; 
as  plush.  U.  S.  v.  Silberstein,  Castell  the  former  paragraph  being  more 
ft  Co.  (C.  0.  1907)  153  Fed.  965. '  specific  than  the  latter.    U.  &  v.  Stern 

Flax  plush  held  dutiable  as  a  "pile  (C.  G.  1899)  91  Fed.  52L 
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281.  Bags  or  sacks  made  from  plain  woven  fabrics,  of  single  jute 
yarns,  not  dyed,  colored,  stained,  painted,  printed,  or  bleached,  10  per 
centum  ad  valorem. 

Notes  of  Deoisioiui 


Grain  bags^Empty  grain  bags,  made 
of  burlap,  of  foreign  manufacture,  were 
properly  assessed  at  2  cents  per  pound, 
under  Act  1890,  par.  365,  since  Act 
Feb.  8, 1875,  f  7,  under  which  such  bags 


would  have  been  admitted  free  of  duty, 
was  repealed  by  acts  of  1883  and  1890. 
Kent.  V.  U.  S.  (C.  C.  1895)  68  Fed. 
536,  judgment  affirmed  (1896)  73  Fed. 
680,  19  C.  0.  A.  642. 


282.  Handkerchiefs  composed  of  flax,  hemp,  or  ramie,  or  of  which 
these  substances,  or  any  of  them,  is  the  component  material  of  chief 
value,  whether  in  the  piece  or  otherwise,  and  whether  finished  or  un- 
finished, not  hemmed  or  hemmed  only,  35  per  centum  ad  valorem; 
if  hemstitched,  or  imitation  hemstitched,  or  revered,  or  with  drawn 
threads,  but  not  embroidered,  initialed,  or  in  part  of  lace,  40  per  cen- 
tum ad  valorem. 

Notes  of  Deoisioas 


Handkerchief  Sd^The  provision  in 
paragraph  345,  Act  1897,  for  "hand- 
kerchiefs *  ♦  ♦  unfinished,"  held  to 
include  cloth  cut  into  pieces  which  are 
in  the  shape  of  squares  cmd  other  geo- 
metrical figures,  and  which  in  that 
Bhape  are  principally  used  in  Ihe  manu- 
facture of  handkerchiefs.  Meyer  y.  U. 
&  (C.  C.  1905)  138  Fed.  974. 

Handkerchiefs  on  which  an  initial 
is  embroidered  held  dutiable,  under 
paragraph  258,  Act  1894,  as  "handker- 
chiefs," and  not  under  paragraph  276, 
as  "embroidered  handkerchiefs."    Rob- 


bins  V.  U.  S.  (0.  C.  1898)  90  Fed.  805. 

Linen  pocket  handkerchiefs,  hem- 
stitched or  hemmed,  held  dutiable  as 
"linens  or  a  manufacture  of  flax,"  and 
not  as  "articles  worn  by  men,  women 
or  children,  made  up  wholly  or  in  part 
by  hand."  Act  Aug.  30,  1842.  Rich- 
ardson V.  Lawrence  (C.  O.  1849)  Fed. 
Cas.  No.  11,785. 

Cambric  linen  hankerchiefs,  cut  from 
the  piece,  and  made  abroad,  held  free 
of  duty,  under  Act  1832,  as  linen  cam- 
bric. Sheldon  v.  Swartwout  (D.  C. 
1834)   Fed.  Cas.  No.  12,749.. 


283.  Plain  woven  fabrics,  not  including  articles,  finished  or  unfin- 
ished, of  flax,  hemp,  or  ramie,  or  of  which  these  substances  or  any 
of  them  is  the  component  material  of  chief  value,  including  such  as 
is  known  as  shirting  cloth,  30  per  centum  ad  valorem. 


Notes  of  Deoisioiui 


Woven  fabrioswFabrics  in  chief  val- 
ue of  flax,  but  in  part  of  wool,  held 
dutiable  under  Act  1897,  par.  346,  re- 
lating to  goods  "the  component  mate- 
rial of  chief  value"  in  which  is  flax, 
and  not  under  Schedule  K,  par.  366, 
relating  to  cloths  "in  part  of  wool." 
U.  S.  V.  Charles  A.  Johnson  &  Co.  (C. 
C.  1907)  154  Fed.  752,  judgment  af- 
firmed (1907)  157  Fed.  754,  85  C.  0. 
A.  147;  U.  S.  V.  Walsh  (C.  C.  1907) 
154  Fed.  749,  judgment  affirmed  (1907) 
154  Fed,  770,  83  C.  C.  A.  472. 

In  construing  paragraph  346,  Act 
1897,  providing  for  flax  fabrics  and  ar- 
ticles at  rates  varying  according  to  the 
count  of  threads  per  square  inch,  held, 
that  it  is  not  necessary,  in  order  to  be 
brought  within  this  provision,  that 
goods  should  be  homogeneous,  and  that 
certain  fabrics  in  which  various  orna- 
mental effects  have  been  produced  by 
withdrawing  a  portion  of  the  threads 
and  adding  others  are  not  excluded 
from  that  paragraph  by  reason  of  such 
treatment.  U.  S.  v.  B.  Ulmann  &  Co. 
(1905)  139  Fed.  3,  71  C.  C.  A.  415, 
affirming  judgments  J.  R.  Simon  &  Co. 
V.  U.  S.  (C.  C.  1904)  131  Fed.  649. 

Act  189^,  par.  346,  imposing  on  "wo- 
ven fabrics  or  articles  of  flax,"  weigh- 


ing 4%  ounces  or  more  per  square 
yard,  specified  rates  of  duty,  varying 
with  the  number  of  threads  to  the 
square  inch,  "provided  that  none  of  the 
foregoing  articles  ♦  ♦  ♦  shall  pay  a 
less  rate  of  duty  than  50  per  cent,  ad 
valorem,"  and  then  imposing  a  duty  on 
"woven  fabrics  of  flax"  weighing  less 
than  4%  ounces  per  square  yard,  uses 
the  words  "fabrics"  and  "articles"  in- 
terchangeably, so  that  the  latter  pro- 
vision applies  not  only  to  piece  goods, 
but  to  articles,  like  "doilies"  and  "tray 
cloths,"  weighing  less  than  4%  ounces 
per  square  yard.  U.  S.  v.  McBratney 
(1901)  105  Fed.  767,  45  C.  C.  A.  37, 
writ  of  certiorari  .denied  (1901)  21  S. 
Ct  924,  181  U.  S.  621,  45  L.  Ed.  1032. 

In  construing  Act  1897,  par.  346, 
which  relates  to  "woven  fabrics  or  ar- 
ticles" of  flax,  etc.,  with  a  proviso 
"that  none  of  the  foregoing  articles  in 
this  paragraph  shall  pay  a  less  rate  of 
duty  than  fifty  per  centum  ad  valo- 
rem," held,  that  this  proviso  includes 
the  foregoing  "woven  fabrics"  as  well 
as  "articles."  Schulemann  v.  U.  S.  (C. 
C.  1901)  123  Fed.  1002. 

Linen  doilies  and  tray  cloths,  under 
4%  ounces  to  the  square  yard,  and 
containing  more  than  100  threads  to 
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the  square  inch,  are  woven  fabrics  of 
flax,  dutiable  under  Act  1897,  par.  346, 
last  clause.  McBratney  v.  U.  S.  (0. 
G.  1900)  99  Fed.  424. 

The  testimony  fails  to  show  that 
there  was,  prior  to  the  enactment  of 
the  tariff  law  of  1913,  any  recognized 
class  of  goods  in  the  trade  known  as 
"plain  woven  fabrics."  U.  S.  v.  Doug-' 
las  &  Berry  (1915)  6  Ot.  Oust.  App. 
100. 

Where  two  weaves,  each  of  which  if 
alone  employed  would  result  in  a  plain 


woven  fabric  as  an  entirety,  are  in  fact 
combined  and  contrasted  in  the  same 
fabric,  as  here,  the  result  must  be  a 
figured  fabric  and  it  is  aptly  designat- 
ed "chain-bordered"  crash  to  distin- 
guish it  from  goods  without  such  figure 
or  design.  U.  S.  v.  White  &  Co. 
(1912)  3  Ot  Gust  App.  382. 

Plain  woven  fabrics  are  to  be  distin- 
guished by  their  not  having  twilled  or 
figured  effects  produced  in  the  process 
of  weaving.  White  &  Co.  v.  U.  S. 
(1911)  2  Ot  Oust  App.  327. 


284.  All  woven  articles,  finished  or  unfinished,  and  all  manufac- 
tures of  flax,  hemp,  ramie,  or  other  vegetable  fiber,  or  of  which  these 
substances,  or  any  of  them,  is  the  component  material  of  chief  value, 
not  specially  provided  for  in  this  section,  35  per  centum  ad  valorem. 


Notes  of  Beoisioiu 


L  Canvas,  burlaps,  or  padding. 

2.  Flax  in  general. 

3.  Flax  scarfing. 

4.  Linen  damask. 

5.  Linen  tapes. 

6.  Pulp. 

7.  Scalloped  articles. 

8.  Tidies. 

9.  Torchons. 

10.  Woven  articles  in  general. 

1.  Canvas,  burlaps,  or  paddlng.-*SGe 

notes  under  paragraph  408. 

Canvas  woven  with  double  warp  and 
single  filling,  each  of  single  jute  yam, 
held  not  'dutiable  as  a  manufacture  of 
vegetable  fiber.     See  paragraph  279. 

2.  Flax  In  generald— A  manufacture 
of  flax,  consisting  of  hanks  of  two 
strands  of  fiaz  twisted  together,  held 
not  dutiable  as  manufacture  of  flax. 
See  paragraph  269. 

3.  Flax  soarflng^— Flax  scarfing,  with 
a  hem  and  hemstitching,  is  not  an  arti- 
cle finished  or  unfinished,  but  it  has 
been  advanced  beyond  condition  as  a 
plain  woven  fabric.  By  its  weight  it  is 
excluded  from  the  first  part  of  para- 
graph 357,  Act  1909,  and  by  its  con- 
dition it  is  excluded  from  the  last  paift 
of  that  paragraph.  It  falls  within  par- 
agraph 358  of  that  act.  Lamb,  Finlay 
&  Co.  V.  U.  S.  (1915)  6  Ct.  Gust  App. 
115. 

4.  Linen  damask^Linen  damask,  not 
being  a  plain  woven  fabric,  held  to  be 
dutiable  under  paragraph  358,  Act 
1909,  as  "aU  woven  articles  ♦  ♦  ♦ 
and  all  manufactures  of  flax  *  *  * 
not  specially  provided  for."  White  & 
Co.  V.  U.  S.  (1911)  2  Ct  Cust  App. 
327. 

5.  Linen  tapes^As  linen  tapes,  com- 
posed wholly  of  flax,  or  of  which  flax 
is  the  component  material  of  chief 
value,  woven  in  a  loom,  and  having  a 
warp  and  weft;  linen  corset  laces,  a 
braided  fabric;  and  linen  "braids"  or 
"bobbins," — come  within  the  description 
in  both  paragraphs  334  and  336,  of  Act 
1883,  viz.,  "manufactures  of  flax,  or  of  • 
which  flax  shall  be  the  component  ma- 
terial of  chief  value/'  they  are  dutiable 
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under  the  highest  rate  provided  in  the 
two  paragraphs  mentioned,  viz.,  40  per 
cent,  ad  valorem  under  336,  according 
to  R.  S.  S  2499,  as  amended  by  Act 
1883,  which  provides  that,  when  two 
or  more  rates  are  applicable,  the  arti- 
cles shall  be  classified  under  the  high- 
est. Dieckerhoff  v.  Robertson  (C.  C. 
1889)  40  Fed.  568. 

6.  Pulprf— Previous  to  the  present  en- 
actment the  board  had  in  several  opin- 
ions construed  "manufactures  of  cot- 
ton," and  there  is  a  strong  presump- 
tion that  that  construction  was  adopted 
in  the  law  as  it  is.  Pulp  made  of  cot- 
ton rags  or  linen  rags  by  processes 
that  do  not  destroy  the  integrity  or 
strength  of  the  fibers  has  undergone  no 
such  chemical  change  as  would  make 
these  goods  dutiable  by  similitude;  the 
pulp  was  rightly  held  dutiable,  accord- 
ing to  the  material,  as  a  manufacture 
of  cotton  under  paragraph  332,  or  as 
a  manufacture  of  flax  under  paragraph 
358,  Tariff  Act  1909.  Downing  &  Co. 
▼.  U.  S.  (1911)  2  Ct  Cust  App.  364. 

7.  Scalloped  articles^— S  o  m  e  t  h  i  n  g 
more  than  stitches,  utilitarian  in  char- 
acter, are  needed  to  bring  the  scallop- 
ed articles  of  the  importation  within 
the  term  "embroidered  articles."  There 
should  be  stitches  superimposed  with 
the  purpose  of  producing  an  ornamen- 
tal effect.  The  articles  themselves  and 
the  testimony  here  go  to  show  they 
were  dutiable  under  paragraph  346, 
Tariff  Act  1897.  Simpson  v.  U.  S. 
(1912)  3  Ct  Cust  App.  263. 

8.  Tldie8.^Renais8ance  lace  tidies 
held  not  dutiable  as  manufactures  of 
tidies.     See  paragraph  358. 

9.  Torchons^Under  Rev.  St  S  2504, 
p.  462,  laces  made  by  machinery  out 
of  linen  thread,  and  known  as  "torch- 
ons," were  dutiable  as  "manufactures 
of  flax,"  and  could  not  be  classed  un- 
der Schedule  C,  p.  463,  as  "thread 
lace,"  which  is  always  hand-made. 
Meyerheim  v.  Robertson  (1892)  12 
Sup.  Ct  754,  755,  144  U.  S.  601,  36  L. 
£d.  ^9. 


Ch.  A)  DUTIES  UPON  IMPORTS  §  5291 

10.  Woven  articles  In  general.~Cer-  the  particular  machinery  employed  in 

tain  goods  were  so  woven  as  to  pro-  producing  this  effect,  the  goods  were 

duce  a  distinctly  discernible  border  the  figured  and  not  plain  woven.     V,  S.  v* 

whole   length    of   the    piece,   and    this  Douglas  &  Berry   (1915)  6  Ct.  Oust 

border,  whether  in  color  or  plain  white,  App.  100. 
constitutes  a   figure.     Irrespective   of 

285.  Istle  or  tampico,  when  dressed,  dyed,  or  combed,  20  per  centum 
ad  valorem. 

Kotea  of  Deciaiona 

Bassine  or  palmyra  fibers— Bassine  or  similitude  as  istle  or  tampico  dresaed. 
palmyra    fiber    held    not    dutiable    by      See  paragraph  385. 

SCHEDULE  K.— WOOL,  AND  MANUFACTURES  OF 

286.  Combed  wool  or  tops  and  roving  or  roping  made  wholly  or  in 
part  of  wool  or  camel's  hair,  and  on  other  wool  and  hair  which  have 
been  advanced  in  any  manner  or  by  any  process  of  manufacture  be- 
yond the  washed  or  scoured  condition,  not  specially  provided  for  in 
this  section,  8  per  centum  ad  valorem. 

Kotea  of  Deciaiona 

In    general.— See   notes   under  para- 
graphs 650  and  651. 

287.  Yams  made  wholly  or  in  chief  value  of  wool,  18  per  centum 
ad  valorem. 

288.  Cloths,  knit  fabrics,  felts  not  woven,  and  all  manufactures  of 
every  description  made,  by  any  process,  wholly  or  in  chief  value  of 
wool,  not  specially  provided  for  in  this  section,  35  per  centum  ad 
valorem;  cloths  if  made  in  chief  value  of  cattle  hair  or  horse  hair, 
not  specially  provided  for  in  this  section,  25  per  centum  ad  valorem; 
plushes,  velvets,  and  all  other  pile  fabrics,  cut  or  uncut,  woven  or  knit, 
whether  or  not  the  pile  covers  the  entire  surface,  made  wholly  or  in 
chief  value  of  wool,  and  articles  made  wholly  or  in  chief  value  of 
such  plushes,  velvets,  or  pile  fabrics,  40  per  centum  ad  valorem; 
stockings,  hose  and  half  hose,  made  on  knitting  machines  or  frames, 
composed  wholly  or  in  chief  value  of  wool,  not  specially  provided 
for  in  this  section,  20  per  centum  ad  valorem;  stockings,  hose  and 
half  hose,  selvedged,  fashioned,  narrowed,  or  shaped  wholly  or  in 
part  by  knitting  machines  or  frames,  or  knit  by  hand,  including  such 
as  are  commercially  known  as  seamless  stockings,  hose  and  half  hose, 
and  clocked  stockings,  hose  and  half  hose,  gloves  and  mittens,  all  of 
the  above,  composed  wholly  or  in  chief  value  of  wool,  if  valued  at 
not  more  than  $1.20  per  dozen  pairs,  30  per  centum  ad  valorem;  if 
valued  at  more  than  $1.20  per  dozen  pairs,  40  per  centum  ad  valorem; 
press  cloth  composed  of  camel's  hair,  not  specially  provided  for  in 
this  section,  10  per  centum  ad  valorem. 

Notes  of  Deciaiona 

1.  Blankets  for   prlnUng  press.  15.    Worsted  coatings. 

2.  Bombazine.  16.    Worsted  cravats. 

3.  Camel's  hair  press  cloth.  ,     o,.„,,^*.      ,^_      —i.*!-*  ..— — 

4.  Cattle  hair  goods.  '•  Blankets     for     printing  presSd— 

5.  Cotton   cloth    with   goafs   hair  super-      Thick- woven,   endless   woolen  belts   or 

imposed.  blankets,    for    paper    or    printing    ma- 

6.  Cotton  quilts  with  fringe  of  wool.  chines,  held  dutiable  nnder  Act  1890, 

7.  Delaines.  par.  392,  as  a  manufacture  wholly  or 

8.  Pelt.  in  part  of  wool,  not  specially  provided 

9.  Gloves.  for^  And  not  under  paragraph  393,  as 
10.  Knit  goods.  ^  ,  ,  ,  "blankets.'*  Bredt  v.  U.  S.  (C.  O.  1895) 
U.  Manufacturers  of  wool  in  general.  qq  p^^   ^qq 

13.  Slipper  patterns.  2.  Bombazlne^Bombazines,         being 

14.  Waterproof  cloth.  goods  of  which  wool  is  a  component 
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part,  held  dutiable  at  30  per  cent.  Act 
1824,  c.  136.  U.  S.  V.  Clarke  (C.  a 
1828)  Fed.  Cas.  No.  14,813. 

3.  Camel's  hair  press  olothw— Camel's 
hair  press  cloth  is  dutiable  as  manu- 
factures of  "wool"  under  Act  1897 
pars.  366,  383,  rather  than  as  "hair 
press  cloth"  under  paragraph  431. 
Oberle  &  Henry  v.  U.  S.  (1908)  165 
Fed.  53,  91  0.  C.  A.  139. 

4.  Cattle  hair  good8^--Cattle  hair 
goods  held  dutiable  by  similitude  as 
manufactures  of  "wool,"  under  Act  1897, 
par.  366,  being  similar  in  quality,  use, 
and  texture.  F.  Rosenstern  &  Co.  v. 
U.  S.  (1909)  171  Fed.  71,  96  C.  C.  A. 
175. 

5.  Cotton  cloth  with  goat's  hair 
superimposedd— Colored  cotton  cloth, 
haying  polka  dots  about  one-quarter 
inch  in  diameter,  composed  of  goat  hair 
and  superimposed  upon  the  fabric  with 
a  species  of  glue,  and  applied  by  a  pro- 
cess of  printing  held  assessable,  under 
Act  1897,  par.  366,  as  a  "fabric  made 
wholly  or  in  part  of  wool,"  and  not 
dutiable  under  paragraph  308,  as  "cot- 
ton cloth,"  nor  under  paragraph  322,  as 
a  "manufacture  of  cotton,"  nor  under 
paragraph  339,  as  a  "fabric  appliqu^ed 
composed  wholly  or  in  chief  value  of 
cotton."  Converse  v.  U.  S.  (C.  C. 
1902)  113  Fed.  817. 

6.  Cotton  quilts  with  fringe  of  wool^— 

Cotton  quilts  having  a  fringe  of  wool 
held  assessable  under  Act  1897,  par. 
366,  as  "manufactures  made  wholly  or 
in  part  of  wool,"  and  not  under  para- 
graph 322,  as  "manufactures  of  cotton 
not  specially  provided  for."  U.  S.  v. 
Rouss  (C.  C.  1902)  113  Fed.  816. 

7.  Delalnesw^In  an  action  against  a 
collector  to  recover  a  tax  paid  under 
protest  on  certain  imported  goods,  it 
appeared  that  they  were  bought  and 
sold  as  poil  de  chevres,  reps,  plaids, 
lustres,  Saxony  dress  goods;  that  they 
were  always  woven  in  colors,  the  yams 
being  dyed  before  weaving;  that  they 
never  existed  in  the  uncolored  (or 
gray)  condition;  that  delaines  differed 
from  them  principally  in  being  printed 
or  dyed  in  the  piece;  and  that  as  early 
as  1857  delaines  were  known  in  the 
trade  by  names  changing  from  time  to 
time  to  suit  the  fancy  of  importers  and 
purchasers.  Held,  that  the  jury  were 
properly  instructed  that,  in  addition  to 
ihe  duty  of  30  per  cent,  ad  valorem  im- 
posed by  12  Stat.  192,  12  Stat.  553, 
"imposed  a  specific  duty  on  all  delaines, 
whether  colored  or  uncolored,  and  iril 
goods  of  similar  description  to  delaines, 
whether  colored  or  uncolored,  if  such 
delaines  or  goods  of  similar  description 
do  not  exceed  in  value  40  cents  a  square 
yard,"  Greenleaf  v.  Goodrich  (1879) 
101  U.  S.  278,  25  L.  Ed.  845. 

Under  Act  July  14,  1862,  §  9,  impos- 
ing a  duty  "on  all  delaines  ♦  ♦  ♦ 
and  on  all  goods  of  similar  description," 
goods  which  are  similar  to  delaines  in 
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product,  in  adaptation  to  uses,  und  in 
uses,  are  dutiable  as  delaines,  even 
though  in  commerce  they  may  be  class- 
ed as  different  articles.  Schmieder  y. 
Barney  (1885)  5  Sup.  Ct  624,  113  U. 
S.  645,  28  L.  Ed.  1130. 

In  the  provision  for  •  "all  delaines, 
cashmere  delaines,  muslin  delaines, 
barege  delaines,  composed  wholly  or  in 
part  of  worsted,  wool,  mohair,  or  goat's 
hair,  and  on  all  goods  of  similar  de- 
scription." contained  in  section  9  of 
Act  1862,  the  phrase  "goods  of  similar 
description"  held  to  mean  completed 
fabrics,  composed  wholly  or  in  part  of 
worsted,  wool,  mohair,  or  goat's  hair, 
and  used  for  dross  goods.  White  v. 
Barney  (C.  C.  1890)  43  Fed.  474,  judg- 
ment affirmed  Barney  v.  White  (1895) 
15  Sup.  Ct  1037,  159  U.  S.  246,  40  L. 
Ed.  146. 

8.  Felt^— Felt  carpeting  held  not  duti- 
able as  a  manufacture  of  wool.  See 
paragraph  302. 

That  the  article  here  contains  no 
wool  must  be  assumed,  but  it  appears 
certainly  to  be  felt,  and  since  its  use 
is  substantially  the  same  with  woolen 
felt,  there  being  shown  a  similar, 
though  not  identical,  use,  it  is  dutiable 
under  the  similitude  clause.  Tariff  Act 
1909.  Pittsburgh  Plate  Glass  Co.  v.  U. 
S.  (1912)  2  Ct.  Cust.  App.  389.  See, 
^Iso,  U.  S.  T.  Roessler  &  Hasslacher 
Chemical  Co.  (1905)  137  Fed.  770, 
70  C.  C.  A.  346. 

9.  Gloves^— The  wool  in  the  lining  of 
gloves,  which  enhances  their  value, 
adds  to  their  comfort  and  warmth,  aids 
in  their  sale,  making  thus  of  the  wool 
a  substantial  and  necessary  part  of  the 
gloves,  makes  them  dutiable  under  par- 
agraph 382,  Act  1909,  as  knitted  ar- 
ticles composed  in  part  of  wool.  U.  S. 
V.  Burne  (1913)  4  Ct  Cust  App.  298. 

10.  Knit  goodSd— Knit  woolen  under- 
shirts held  not  dutiable  as  knit  fabrics 
made  on  frames.    See  paragraph  291. 

While  the  expressions  "knit  goods" 
and  "knit  fabrics"  are  frequently  used 
interchangeably,  it  would  seem  that  the 
former  more  appropriately  describes 
manufactured  articles,  while  the  latter 
refers  more  especially  to  manufactured 
material  as  piece  goods,  and  this  dis- 
tinction is  recognized  in  the  trade. 
Arnold  v.  U.  S.  (1893)  13  Sup.  Ct.  406. 
408,  147  U.  S.  494,  37  L.  Ed.  253,  af- 
firming judgment  In  re  Arnold  (C.  C. 
1891)  46  Fed.  510. 

Knit  stockings,  composed  in  part  of 
wool,  held  dutiable  as  a  manufacture 
of  wool  under  Act  1867.  Miller  v. 
Vietor  (1888)  8  Sup.  Ct  1225,  1226. 
127  U.  S.  572,  32  L.  Ed.  201. 

Stockings  of  worsted,  or  worsted  and 
cotton,  made  on  frames,  worn  by  men, 
women,  and  children,  imported  after  the 
Revised  Statutes  of  1874  went  into  ef- 
fect, held  dutiable  as  knit  goods,  under 
R.  S.  §  2504,  and  not  as  stockings, 
under  Schedule  M.  Vietor  v.  Arthur 
(1881)  104  U.  S.  498,  26  L.  Ed.  633. 
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Articles  made  of  wool,  knit  on  frames, 
imported  from  Scotland,  and  used  for 
a  covering  for  tlie  head,  held  dutiable 
under  Act  1883,  par.  363,  which  reads: 
"Flannels,  blankets,  hats  of  wool,  knit 
goods,  and  all  goods  made  on  knitting 
frames,"  etc.,  and  not  under  paragraph 
400.  which  provides  for  duty  on  "bon- 
nets, bats,  and  hoods  for  men,  women, 
and  children  composed  of  chip,  grass, 
palm  leaf,"  etc.,  as  the  word  "bonnet" 
in  the  statute  is  not  so  broad,  nor 
coupled  vtrith  such  peculiar  technical 
trade  meaning,  as  to  cover  these  goods. 
Toplitz  V.  Hedden  (C.  0.  1888)  33  Fed. 
617,  judgment  affirmed  (1892)  13  Sup. 
Ct  70, 146  U.  S.  252,  36  L.  Ed,  961. 

II.  Manufactures  of  wool  in  general. 

—Fabrics  of  silk  and  wool  held  dutiable 
as  silk  goods.     See  paragraph  318. 

The  proviso  in  Act  1897,  par.  391, 
that  manufactures  in  which  wool  is  a 
component  shall  be  classified  as  manu- 
factures of  wool,  is  restricted  at  least 
to  said  schedule,  and  possibly  to  the 
paragraph  in  which  It  is  found.  There- 
fore the  provision  for  furniture  in  an- 
other schedule  is  not  subject  to  this 
proviso,  though  in  part  of  wool.  A.  J. 
Woodruff  &  Co.  V.  U.  S.  (0.  O.  1909) 
168  Fed.  452,  judgment  affirmed  U.  S. 
V.  A,  J.  Woodruff  &  Co.  (1909)  175 
Fed.  776,  99  C.  C.  A.  348. 

In  Act  1897,  par.  391,  the  proviso 
that  "all  manufactures,  of  which  wool 
is  a  component  material,  shall  be  clas- 
sified and  assessed  for  duty  as  manu- 
factures of  wool,"  is  not  limited  to 
the  goods  containing  silk  which  are  the 
subject  of  said  paragraph,  but  extends 
to  all  silk  and  wool  goods;  and  dress 
goods  in  chief  value  of  silk,  but  in  part 
of  wool,  become  by  virtue  of  this  pro- 
viso subject  to  the  duty  on  wool  goods, 
rather  than  that  on  silks.  U.  S.  v. 
Scruggs,  Vandervoort  &  Barney  Dry 
Goods  Co.  (1907)  156  Fed.  940,  84  C. 
0.  A.  440,  reversing  decree  (C.  0. 
1906)  147  Fed.  888,  and  writ  of  cer- 
tiorari denied  Scruggs,  Vandervoort  & 
Barney  Dry  Goods  Co.  v.  U.  S.  (1908) 
28  Sup.  Ct  757,  209  U.  S.  545,  52  L.  Ed. 
920. 

The  provision  of  Act  1883  for  "all 
manufactures  of  wool  of  every  descrip- 
tion made  wholly  or  in  part  of  wool," 
covers  all  manufactures  of  wool  wheth- 
er they  were  made  from  wool  by  one 
step  or  by  two,  and  covers  all  articles 
manufactured  of  wool  which  are  not 
elsewhere  provided  for  in  the  schedule. 
Bemheimer  v.  Robertson  (C.  C.  1889) 
39  Fed.  190,  judgment  reversed  (1891) 
11  Sup.  Ct,  1017,  140  U.  S.  672,  35  L. 
Ed.  603. 

Schedule  K,  {  2502,  Act  1883,  im- 
poses a  duty  of  35  per  centum  ad 
valorem  upon  "all  manufactures  of  wool 
of  every  description,  made  wholly  or  in 
part  of  wool,  not  specially '  enumerat- 
ed or  provided  for"  in  the  act.  Sched- 
ule S.  imposes  a  duty  of  50  per  centum 
ad  valorem  upon  "all  goods,  wares,  and 


merchandise  made  of  silk,  or  of  which 
silk  is  the  component  material  of  chief 
value."  Held,  that  the  two  phrases 
must  be  construed  together,  and  are 
to  be  read  thus:  All  manufactures  of 
wool  of  every  description,  not  especially 
enumerated  or  provided  for  in  this  act, 
shall  be  subject  to  a  duty  of  35  per 
cent,  ad  valorem ;  but  if  silk  is  the  com- 
ponent material  of  chief  value,  they 
shall  be  subject  to  a  duty  of  50  per 
cent,  ad  valorem.  Myer  v.  Hartranft 
(C.  C.  1886)  28  Fed.  358. 

The  phrase  "manufactures  of  wool" 
in  paragraph  297,  Act  1894,  held  not  to 
include  articles  of  which  wool  is  a  com- 
ponent material,  but  of  which  it  is  not 
the  material  of  chief  value.  (1894)  21 
Op.  Atty.  Gen.  66. 

12.  Rugs.— Chinese  goatskins  used  as 
a  lap  robe  held  not  dutiable  as  a  rug. 
See  paragraph  300. 

Hearth  rugs  held  not  dutiable  as 
manufactures  of  wool.  See  paragraph 
303. 

Traveling  rug  held  not  dutiable  as 
manufacture  of  wool  not  specially  pro- 
vided for.     See  paragraph  300. 

Lap  robes  made  in  part  of  wool,  but 
of  which  cotton  is  the  component  of 
chief  value,  held  assessable  under  Act 
1897,  par.  366,  as  "manufactures  made 
wholly  or  in  part  of  wool,"  and  not  clas- 
sifiable, under  paragraph  322,  as  "man- 
ufactures of  cottijn  not  specially  pro- 
vided for.  Vandegrift  v.  U.  S.  (C.  C. 
1902)   113  Fed.  816. 

Wool  traveling  rugs,  which  are  not 
"portions  of  carpets  or  carpeting,"  held 
not  included  in  Act  1890,  par.  408,  as 
"rugs  ♦  ♦  ♦  and  other  portions  of 
carpets  or  carpeting,  made  wholly  or 
in  part  of  wool,"  but  dutiable  under 
paragraph  392  as  "all  manufactures  of 
every  description  made  wholly  or  in  part 
of  wool."  U.  S.  V.  Haynes  (C.  C. 
1901)  124  Fed.  295. 

If  certain  lap  robes  or  carriage  robes, 
sometimes  called  railway  or  traveling 
rugs,  were  commercially  known  at  the 
time  of  the  piassage  of  Act  1883  as 
mats  or  rugs,  they  should  be  classified 
under  a  clause  of  Schedule  K  of  that 
act,  providing  for  "carpets  and  carpet- 
Ings  of  wool,  etc.,  and  mats,  rugs,"  etc.; 
but  if  not  so  known,  nor  by  any  other 
designation  provided  for,  they  should  be 
classified  according  to  the  component 
material  (1888)  19  Op.  Atty.  Gen. 
104. 

13.  Slipper  patterns^— Slipper  pat- 
terns embroidered  with  worsted  held 
not  dutiable  as  manufacture  of  worsted. 
See  paragraph  358. 

14.  Waterproof  oloth^— In  paragraph 
347,  Act  1909,  the  words  "waterproof 
cloth  composed  of  cotton  or  other  vege- 
table fiber,  whether  composed  in  part 
of  india  rubber  or  otherwise,"  must  be 
taken  to  mean  composed  in  part  of 
india  rubber  or  not  The  goods  here, 
a  waterproof  doth  composed  in  chief 

(6319) 


§  5291 


DUTIES  UPON  IMPORTS 


(Tit.  33 


value  of  other  material  than  cotton  or 
vegetable  fiber,  do  not  fall  within  the 
provisions  of  that  paragraph.  Being 
made  wholly  or  in  part  of  wool,  they 
were  dutiable  as  such,  not  specially  pro- 
vided for  under  paragraph  378,  Act 
1909.  U.  8.  V.  Vandegrift  &  Co.  (1913) 
4  Ct.  Oust.  App.  226.  See,  also,  Gart- 
ner, Sons  &  Co.  V.  U.  S.  (O.  0.  1907) 
154  Fed.  957. 

Waterproof  cloth  held  dutiable  under 
paragraph  378,  Act  1909,  wherein  pro- 
vision is  made  for  a  duty  on  "aU  manu- 
factures of  every  description  made 
wholly  or  in  part  of  wool,"  not  as  a 
manufacture  with  India  rubber  as  the 
component  of  chief  value.  U.  S.  v. 
Vandergrift  &  Co.  (1912)  3  Ct.  Cust. 
App.  161.  See,  also,  Hartranft  v. 
Meyer  (1890)  10  Sup.  Ct  751,  135  U.  S. 
237,  34  L.  Ed.  110. 

15.  Worsted  coatlng8.^Worsted  cloths 
or  coatings,  known  in  the  trade  as  "di- 
agonals," "corkscrews,"  "fancy  weaves," 
etc.,  manufactured  entirely  of  yarn  pro- 
duced from  wool  of  the  sheep  by  card- 
ing, combing,  and  spinning,  a  process  re- 
sulting in  a  product  known  in  1883  and 


prior  thereto  as  "worsted  yarns,"  held 
"manufactures  of  worsted,"  imder  par- 
agraph 363,  Act  1883.  Ballin  v.  Ma- 
gone  (0.  C.  1890)  41  Fed.  921,  judg- 
ment  reversed  (1891)  11  Sup.  Ct  1015, 
140  U.  S.  670,  35  L.  Ed.  602. 

"Worsted  coatings,"  or  "cotton  back- 
ed worsteds,"  being  goods  of  which  the 
face  is  of  worsted  and  the  back  of  cot- 
ton warp  and  shoddy  filling,  held  duti- 
able as  "manufactures  of  wool  of  ev- 
ery description  composed  wholly  or  in 
part  of  wool,"  under  the  provision  there- 
for in  Act  1883,  par.  362,  and  not  as 
manufactures  of  every  description  com- 
posed wholly  or  in  part  of  worsted  (ex- 
cept such  as  are  composed  in  part  of 
wool),  under  the  succeeding  provision 
of  the  same  schedule.  Bernheimer  v. 
Robertson  (C.  C.  1889)  39  Fed.  190. 
judgment  reversed  (1891)  11  Sup.  (?t. 
1017,  140  U.  S.  672,  35  L.  Ed.  603. 

16.  Worsted  cravats^— W^orsted  cra- 
vats woven  on  stocking  frames,  and 
known  in  commerce  under  the  general 
class  of  "hoisery,"  held  dutiable  as 
such.  Act  1832.  Dorr  v.  Hoyt  (O.  C. 
1840)  Fed,  Cas.  No.  4,009. 


289.  Blankets  and  flannels,  composed  wholly  or  in  chief  value  of 
wool,  25  per  centum  ad  valorem;  flannels  composed  wholly  or  in 
chief  value  of  wool,  valued  at  above  50  cents  per  pound,  30  per  centum 
ad  valorem. 

Notes  of  Deoisioiui 

B  Ian  ketSw— Blankets  for  paper  or 
printing  machines  held  not  dutiable  as 
blankets.     See  paragraph  288. 

290.  Women's  and  children's  dress  goods,  coat  linings,  Italian  cloths, 
bunting,  and  goods  of  similar  description  and  character,  composed 
wholly  or  in  chief  value  of  wool,  and  not  specially  provided  for  in  this 
section,  35  per  centum  ad  valorem. 

Kotes  of  Deoisioiui 


Dress  goods.— Haircloth  not  dutiable 
as  dress  goods.     See  paragraph  353. 

Women's  dress  goods,  composed  chief- 
ly of  wool,  with  from  1.99  to  4.47  per 
cent  of  cotton  introduced  in  the  warp 
and  selvedges  thereof,  for  the  purpose 
of  changing  the  classification,  in  the 
form  of  a  fiber,  the  warp  being  a  com- 
pound thread  of  cotton,  held  not  "goods 
made  with  threads  of  other  materials," 
for  the  purpose  of  changing  the  clas- 
sification, within  the  meaning  of  R.  S. 
§  2502.  Magone  v.  Luckemeyer  (1891) 
11  Sup.  Ct.  651,  139  U.  S.  612,  35  L. 
Ed.  298,  affirming  Luckemeyer  y.  Ma- 
gone (O.  C.  1889)  38  Fed.  30. 

Women's  and  children's  dress  goods 
which  contain  no  cotton  except  about 
6  per  cent.,  carded  into  the  wool  from 
which  the  warp  is  spun,  held  within 
the  description  of  goods  composed  in 
part  of  wool,  being  of  less  value  than 
20  cents  per  square  yard,  under  R.  S. 
§  2502,  and  not  "goods  with  selvedges, 
made  wholly  or  in  part  of  other  mate- 
rials, or  with  threads  of  other  mate- 
rials   introduced  -  for    the    purpose    of 
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changing  the  classification."  Seeberger 
V.  Farwell  (1891)  11  Sup.  Ct.  650,  139 
U.  S.  608,  35  L.  Ed.  297,  affirming 
Farwell  v.  Seeberger  (O.  C.  1889)  40 
Fed.  529. 

Embroidered  woolen  dress  goods  held 
dutiable  as  "dress  goods  ♦  •  •  of 
wool,  and  not  specially  provided  for," 
under  paragraph  369,  Act  1897,  and  not 
under  paragraph  371  of  said  act,  as 
"articles  embroidered,  •  •  ♦  made 
of  wool."  Han  V.  U.  S.  (1905)  136 
Fed.  774,  69  O.  C.  A,  494,  affirming 
judgment  Hall  &  Bishop  v.  U.  S.  (C.  O. 
1904)  131  Fed.  648. 

Wool  "dress  robes"  or  "dress  pat- 
terns," consisting  of  women's  dress 
goods  of  wool,  embroidered  with  silk, 
imported  in  single  patterns  in  sepa- 
rate lengths  and  pieces,  each  pattern 
comprising  the  material  for  the  body 
.and  trimming  of  a  dress,  held  "dress 
goods,"  under  paragraph  369,  Act  1897, 
for  **women's  ♦  ♦  ♦  dress  goods 
♦  •  ♦  composed  wholly  or  in  part  of 
wool,"  which  is  limited  by  the  expres- 
sion "not  specially  provided  for  in  this 
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act,"  and  not  under  paragraph  371  of 
said     act,     as     "articles     embroidered, 

♦  ♦  ♦  made  of  wool,"  nor  under  par- 
agraph 370  of  said  act,  as  "articles 
of  wearing  apparel  of  every  description, 

♦  •    •    manufactured    ♦    ♦    ♦    in  part, 

♦  •  •  composed  wholly  or  in  part  of 
wool."  Thomas  v.  Wanamaker  (1904) 
129  Fed.  92,  63  C.  O.  A.  594,  affirming 
decree  U.  S.  v.  Wanamaker  (O.  O.  1903) 
123  Fed.  193. 

Gloria  cloth,  composed  of  silk  and 
worsted,  weighing  less  than  4  ounces  to 
the  square  yard,  and  used  for  women's 
and  children's  dresses,  held  dutiable  at 
12  cents  per  square  yard  and  50  per 
cent  ad  valorem,  as  "women's  and 
children's  dress  goods,"  or  "goods  of 
similar  description  and  character,  com- 
posed wholly  or  in  part  of  wool,  worst- 
ed," etc,  under  paragraph  395,  Act  Oct. 
1,  1890,  and  not  at  50  per  cent  ad  va- 
lorem, as  a  "manufacture  of  silk,  or 
of  which  silk  is  the  component  mate- 
rial of  chief  value,"  under  paragraph 
414.  Bister  v.  U.  S.  (1894)  59  Fed.  452, 
8  C.  G.  A.  175,  distinguishing  Hartranf  t 
V.  Meyer  (1890)  10  Sup.  Ct  751,  135 
U.  S.  237,  34  L.  Ed.  110,  and  affirming 
judgment  In  re  Bister  (C.  C.  1893)  54 
Fed.  158, 

Woolen  dress  patterns,  embroidered 
with  silk,  or  silk  and  metal,  held  not 
dutiable  as  woolen  "embroideries,"  un- 
der paragraph  398,  Act  1890,  but  at  44 
cents  per  pound  and  50  per  cent  ad 
valorem,  under  paragraph  395,  as  wool- 
en dress  goods.  In  re  Crowley  (1893) 
65  Fed.  283.  5  C.  C.  A.  109,  foUowing 
In  re  Schefer  (1893)  53  Fed.  1011,  4 
G.  G.  A.  153,  affirming  lu  re  Crowley  (C. 
C.  1892)  50  Fed.  465. 

Construing  Act  1897,  par.  356,  pro- 
viding an  increased  duty  on  wool  "chang- 
ed in  its  character  or  condition  for  the 
purpose  of  evading  the  duty,"  held,  that 
it  is  not  necessary  that  there  should  be 
any  mechanical  or  chemical  change,  dis- 
guising the  quality  or  character  of  the 
wool;  and  that,  where  white  and  black 
Iceland  wools,  which  had  always  been 


dealt  in  and  imported  separately  in  dif- 
ferent bales,  were  imported  mixed  to- 
gether in  the  same  bale  for  the  purpose 
of  securing  a  lower  rate  of  duty  on  the 
white  wool,  the  wool  had  been  changed 
in  condition  within  the  meaning  of  the 
law.  Stone  &  Downer  Co.  v.  U.  S.  (C. 
G.  1906)  147  Fed.  603. 

Under  Act  1894,  "worsted  dress 
goods"  held  dutiable  at  50  per  cent,  ad 
valorem,  under  paragraph  283,  and  not 
at  12  cents  per  square  yard  and  50 
per  cent  Murphy  v.  U.  S.  (C.  G.  1895) 
68  Fed.  908,  judgment  reversed  U.  S. 
V.  Klumpp  (1898)  18  Sup.  Ct  311,  169 
U.  S.  209,  42  L.  Ed.  720. 

The  proviso  as  to  goods  weighing  over 
four  ounces  per  square  yard,  at  the  end 
of  the  paragraph  relating  to  women's 
and  children's  dress  goods  composed 
wholly  or  in  part  of  wool  or  worsted, 
in  Schedule  K,  Act  1883,  relates  only  to 
such  goods  as  are  composed  wholly  of 
wool  or  worsted.  Sullivan  v.  Robertson 
(0.  C.  1889)  37  Fed.  778,  following  Bl- 
Uson  V.  Hartranft  (G.  C.  1885)  24  Fed. 
136. 

Articles  known  as  **Thybet"  cloths  or 
coatings,  jnade  of  cotton  warp  and 
worsted  filling,  which  are  commercially 
known  as  "dress  goods,"  or  are  of 
like  description  to  dress  goods,  as  known 
in  trade  and  commerce,  held  properly 
dutiable  under  the  provision  for  women's 
and  children's  dress  goods  in  Act  1883, 
and  not  at  35  cents  per  pound  and  40 
per  cent,  ad  valorem,  under  the  provi- 
sion in  the  same  schedule  for  "all  man- 
ufactures of  every  description  composed 
wholly  or  in  part  of  worsted,  valued  at 
above  80  cents  per  pound,"    Id. 

Goods  of  like  description^— The  phrase 
"goods  of  like  description"  in  the  pro- 
vision of  Act  1883,  for  "women's  and 
children's  dress  goods,  coat  linings,  Ital- 
ian cloths,  and  goods  of  like  descrip- 
tion," etc.,  is  not  restricted  in  its  ap- 
plication to  Italian  cloths,  but  relates 
also  to  "women's  and  children's  dress 
goods."  Sullivan  v.  Robertson  (C.  G. 
1889)  37  Fed.  778. 


291.  Clothing,  ready-made,  and  articles  of  wearing  apparel  of  every 
description,  including  shawls  whether  knitted  or  woven,  and  knitted 
articles  of  every  description  made  up  or  manufactured  wholly  or  in 
part,  and  not  specially  provided  for  in  this  section,  composed  wholly 
or  in  chief  value  of  wool,  35  per  centum  ad  valorem. 


Notes  of  Deoiaioaa 


Wearing  apparel  in  general.— Fabrics 
In  chief  value  of  flax  held  not  dutiable 
as  cloths  in  part  of  wool.  See  para- 
graph 283. 

Wool  dress  robes  held  not  dutiable  as 
articles  of  wearing  apparel.  See  para- 
graph 290. 

As  used  in  tariff  legislation,  the  words 
"clothing  and  articles  of  wearing  ap- 
parel" are  more  specific  than  "cloths 
and  knit  fabrics,"  since  out  of  cloths  and 
knit  fabrics  clothing  and  wearing  ap- 
parel are  made;  the  latter  being  includ- 
ed in  the  former,  while  the  former  are 
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not  included  in  the  latter.  Arnold  v. 
U.  S.  (1893)  13  Sup.  Ct.  406.  407,  147 
U.  S.  494,  37  L.  Ed.  253,  affirming  judg- 
ment In  re  Arnold  (C.  C.  1891)  46 
Fed.  510. 

The  purpose,  adaptation,  and  use  of 
the  article,  and  not  its  commercial  des- 
ignation, is  the  test  of  its  dutiable  de- 
scription by  the  words  "wearing  ap- 
parel." Act  July  30,  1846.  Maillard 
V.  Lawrence  (C.  C.  1849)  Fed.  Gas.  No. 
8,971. 

This  merchandise— boys*  suits— con- 
sisting of  a  blouse,  flannel  neckpiece, 
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and  trousers,  were  properly  assessed  un- 
der paragraph  382,  Act  1909.  There 
was  no  purpose  on  the  part  of  the  con- 
gress to  limit  that  paragraph  to  woolen 
wearing  apparel  not  otherwise  provided 
for.  Hecht  &  Co.  v.  U.  S.  (1914)  5  Ct 
Oust  App.  261. 

Cloaks  lined  with  fur^— Cloaks  of 
woolen  cloth,  lined  and  trimmed  with 
fur,  and  not  reversible,  held  dutiable  at 
4%  times  the  duty  on  unwashed  wool  of 
the  first  class,  and  60  per  cent,  ad  va- 
lorem, under  Act  1890,  par.  397.  In  re 
Certain  Merchandise  (C.  C.  1894)  64 
Fed.  577. 

Hair  rolls  or  "rats".— "Wearing  ap- 
parel of  every  description*'  includes  hair 
rolls  or  "rats'*  composed  of  cotton,  wool, 
and  metal,  metal  being  the  component 
material  of  chief  value,  and  as  such 
these  were  dutiable  under  paragraph 
370,  Act  1897.  Guthman  v.  U.  S.  (1911) 
1  Ct.  Cust.  App.  170. 

Knit  hats.— "Wool  knit  hats,"  invoiced 
as  "red  fez  caps,'*  held  dutiable  as  wear- 
ing apparel.  Wanamaker  v.  Cooper  (0. 
C.  1895)  69  Fed.  465. 

Shawls.— Under  Act  1832,  imposing  a 
specific  duty  on  enumerated  articles,  and 
providing  for  a  duty  of  50  per  cent  ad 
valorem  on  merino  shawls  made  of 
wool,  all  other  manufactures  of  wool,  or 
of  which  wool  is  a  component  part,  and 
on  ready  made  clothing,  worsted  shawls 
with  cotton  borders  and  worsted  sus- 
penders with  cotton  straps  or  ends  are 
not  subject  to  the  ad  valorem  duty. 
Elliott  V.  Swartwout  (1836)  10  Pet. 
137,  151,  q  L.  Ed.  373. 

Worsted  shawls  embroidered  with 
silk,  and  worth  over  40  cents  per  pound, 
held  dutiable  at  44  cents  per  pound  and 
50  per  cent,  ad  valorem,  as  worsted 
shawls,  under  paragraph  392,  Act  Oct. 
1,  1890,  and  not  at  60  cents  per  pound 
and  60  per  cent  ad  valorem,  as  em- 
broideries made  of  worsted,  under  par- 


agraph 398  and  the  proviso  of  paragraph 
373  of  said  act  In  re  Schefer  (1893) 
53  Fed.  1011,  4  C.  O.  A.  153;  Id.  (0. 
C.  1892)  49  Fed.  826. 

Shawls  or  scarfs  manufactured  on 
looms  in  strips  or  pieces,  but  separated 
before  importation,  held  dutiable  as 
"wearing  apparel."  Act  July  30,  1846. 
Maillard  v.  Lawrence  (C.  C.  1849)  Fed. 
Cas.  No.  8,971. 

Shawls,  in  part  woolen,  held  dutia- 
ble at  50  per  cent,  under  Act  1832,  §  2, 
art  2.  Hughes  v.  Hoyt  (C.  C.  1839) 
Fed.  Cas.  No.  6,846.  See,  also,  Albers 
V.  Frick  (D.  C.)  Fed.  Cas.  No.  136. 

Tennis  Jackets^— Tennis  jackets  of  ma- 
terial composed  chiefly  of  cotton,  with  a 
small  percentage  of  wool,  cotton  being 
the  material  of  chief  value,  held  dutiable 
under  paragraph  370,  Act  1897,  as  "ar- 
ticles of  wearing  apparel  ♦  ♦  ♦  com- 
posed wholly  or  in  part  of  wool,"  and 
not  under  paragraph  314,  which  covers 
wearing  apparel  of  which  cotton  is  the 
component  material  of  chief  value,  "not 
otherwise  provided  for."  Stone  v. 
Heineman  (C.  C.  1900)  100  Fed.  940. 

Underclothing.— Under  Act  1890,  knit 
woolen  undershirts,  drawers,  and  hos* 
iery  held  dutiable  as  "woolen  wearing 
apparel,"  under  section  1,  par.  396,  and 
not  as  "knit  fabrics  made  on  frames," 
under  paragraph  392.  In  re  Arnold  (C. 
C.  1891)  46  Fed.  510,  judgment  affirmed 
Arnold,  Constable  &  Co.  v.  U.  S.  (1893) 
13  Sup.  Ct.  406,  147  U.  S.  494,  37  K 
Ed.  253. 

Underclothing,  composed  in  part  of 
wool  and  in  part  of  cotton,  and  known 
commercially  as  merino  goods,  held  du- 
tiable under  Act  1882  (22  Stat.  301),  in 
amendment  of  R.  S.  §  2504,  irrespective 
of  the  proportions  in  which  the  wool 
and  cotton  are  combined,  or  the  com- 
parative value  of  the  wool  in  the  fabric. 
Greenleaf  v.  Worthington  (O.  C.  1885) 
26  Fed.  303. 


292.  Webbings,  suspenders,  braces,  bandings,  belts,  beltings,  bind- 
ings, cords,  cords  and  tassels,  and  ribbons ;  any  of  the  foregoing  made 
of  wool  or  of  which  wool  or  wool  and  India  rubber  are  the  component 
materials  of  chief  value,  and  not  specially  provided  for  in  this  section, 
35  per  centum  ad  valorem. 


Kotes  of  Deoiaions 


Bands.— Woolen  bands  intended  for 
the  use  of  veterinary  surgeons,  to  be 
applied  to  lame  legs,  held  properly  as- 
sessed under  Act  1897,  par.  366,  as 
manufactures  of  wool,  and  not  under 
paragraph  447,  which  provides  for 
"harness,  saddles,  and  saddlery."  Veil 
V.  U.  S.  (C.  C.  1902)  113  Fed.  856. 

Bindings.— Under  Tariff  Act  1832,  § 
2,  subd.  2,  worsted  carpet  bindings  are 
not  chargeable  with  the  duty  of  25  per 
cent.  Chester  v.  Curtis  (O.  C.  1849) 
Fed.  Cas.  No.  2.661. 

Tariff  Act  1832,  c.  227,  §  2,  cl.  25, 
includes  all  bindings,  whether  they  are 
worsted  or  woolen.     Whiting  v.  Ban- 
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croft  (C.  O.  1841)   Fed.  Cas.  No.  17,- 
575. 

Webbing^— Webbing  in  part  of  India 
rubber  held  not  dutiable  as  wool  web- 
bing.    See  paragraph  368. 

Elastic  gaods  used  to  insert  in  the 
upper  part  of  shoes  or  gaiters  could 
not  be  classified  as  "fabrics  in  part 
India  rubber,  not  otherwise  provided 
for,"  dutiable  at  30  per  cent,  under 
Schedule  N,  but,  when  composed  of 
cotton,  silk,  and  India  rubber,  were  du- 
tiable at  35  per  cent,  as  "webbing,  com- 
posed of  cotton,  flax,  or  other  mate- 
rial," under  Schedule  N,  and,  when 
composed  of  worsted  and  India  rubber, 
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were  dutiable  either  under  Schedule 
N,  or  under  Schedule  K  (at  30  cents 
per  pound  and  50  per  cent,  ad  valorem 
in  addition),  as  "webbing,  gorlngs,"  etc., 
made  of  wool,  worsted,  etc.;  the  clas- 
sification depending  upon  whether  the 
goods  were  known  to  the  trade  simply 
as  "webbing,"  or  as  both  "webbing" 
and  "goring";  and,  in  an  action  to  re- 
cover duties  paid,  this  question  was  one 
for  the  jury,  and  not  for  the  court 
Bobertson  v.  Salomon  (1892)  12  Sup. 
CL  752,  754,  144  U.  S.  603,  36  L.  Ed. 
560. 

The  question  whether  goods  are 
known  to  the  trade  simply  as  "web- 
bing," or  as  both  "webbing"  and  "gor- 
ing," in  an  action  to  recover  duties 
paid,  is  a  question  for  the  jury,  and  not 
for  the  court.     Id. 


Under  R.  S.  §  2504,  webbing  made  of 
India  rubber,  wool,  and  cotton,  and 
known  as  "wool  elastic  webbing,"  to 
distinguish  it  from  "union  elastic  web- 
bing," and  "cotton  elastic  webbing," 
which  is  used  in  the  manufacture  of 
congress  boots,  and  which  would  not 
be  adapted  to  that  use  without  the 
rubber,  is  dutiable  as  "webbing  ♦  ♦  » 
composed  wholly  or  in  part  of  India 
rubber,  not  otherwise  provided  for," 
at  35  per  cent  ad  valorem  (Schedule 
M),  and  not  as  "webbing  •  •  • 
made  of  wool,  •  ♦  ♦  or  of  which 
wool  ♦  ♦  *  is  a  component  materi- 
al," at  50  cents  per  pound  and  50  per 
cent  ad  valorem  (Schedule  L).  Beard 
▼.  Nichols  (1887)  120  U.  S.  260,  7  Sup. 
Ct  548,  30  L.  Ed.  652,  aflirming  (O.  C. 
1881)  7  Fed.  579. 


293.  Aubusson,  Axminster,  moquette,  and  chenille  carpets,  figured 
or  plain,  and  all  carpets  or  carpeting  of  like  character  or  description, 
35  per  centum  ad  valorem. 

294.  Saxony,  Wilton,  and  Tournay  velvet  carpets,  figured  or  plain, 
and  all  carpets  or  carpeting  of  like  character  or  description,  30  per 
centum  ad  valorem. 

Notes  of  Deoisions 

Tournay  velvet  carpets^— Tournay  vel-  of  paragraph  297,  which  provided  that 

vet  carpets  being  specifically  made  sub-  the  rates  of  duties  fixed  by  the  act  for 

ject  by  Act  1884,  par.  288,  to  a  certain  manufactures  of  wool  should  take  ef- 

duty,  they  cannot  be  treated  as  "manu-  feet  January  1,  1895.     U.  S.  v.  Field 

faetures  of  wool,"  within  the  meaning  (1896)  71  Fed.  513,  18  O.  G.  A.  225. 

295.  Brussels  carpets,  figured  or  plain,  and  all  carpets  or  carpeting 
of  like  character  or  description,  25  per  centum  ad  valorem. 

296.  Velvet  and  tapestry  velvet  carpets,  figured  or  plain,  printed 
on  the  warp  or  otherwise,  and  all  carpets  or  carpeting  of  like  character 
or  description,  30  per  centiun  ad  valorem. 

297.  Tapestry  Brussels  carpets,  figured  or  plain,  and  all  carpets  or 
carpeting  of  like  character  or  description,  printed  on  the  warp  or 
otherwise,  20  per  centum  ad  valorem, 

298.  Treble  ingrain,  three-ply,  and  all-chain  Venetian  carpets,  20 
per  centum  ad  valorem. 

299.  Wool  Dutch  and  two-ply  ingrain  carpets,  20  per  centum  ad 
valorem. 

300.  Carpets  of  every  description,  woven  whole  for 'rooms,  and  Ori- 
ental, Berlin,  Aubusson,  Axminster,  and  similar  rugs,  50  per  centum 
ad  valorem. 

Notes  of  Deoisioiui 


Chinese  goatskin8,^"Ghine8e  goat- 
skins," tanned  with  the  hair  on,  and 
sewed  together  in  pieces  18  inches  wide 
and  from  36  to  48  inches  long,  and  used 
as  rugs,  sleigh  and  carriage  robes,  or 
cut  up'for  lap-robe  and  overcoat  trim- 
mings, held  not  dutiable  as  *'rugs,"  un- 
der Act  1883.  Seeberger  v.  Schlesinger 
(1894)  14  Sup.  Ct.  729,  730,  152  U. 
S.  581,  38  L.  Ed.  560,  affirming  in  part 
Schlesinger  y.  Seeberger  (G.  G.  1889) 
40  Fed.  872. 

Oriental  rugs^— In  assessing  the  duty 
"per  square  foot"  provided  for  rugs  in 
paragraph  379,  Act  1897,  held,  as  to 

301.  Druggets  and  bockings,  printed,  colored,  or  otherwise,  20  per 
centum  ad  valorem. 

(6323) 


certain  oriental  rugs  having  a  pile  and 
a  selvage,  that  the  entire  area  of  the 
rug,  including  the  selvage,  should  be 
measured,  in  ascertaining  the  number 
of  square  feet  Fritz  &  La  Rue  v.  U. 
S.  (G.  G.  1904)  135  Fed.  916. 

Traveling  rugs.— Traveling  rugs  im- 
ported during  the  year  1888  held  duti- 
able as  rugs,  under  paragraph  378,  Act 
1883,  and  not  as  manufactures  of  wool 
not  specially  enumerated,  under  para- 
graph 362.  Ingersoll  v.  Magone  (C.  G. 
1891)  48  Fed.  159,  reversed  (1893)  53 
Fed.  1008,  4  G.  G.  A.  150. 
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302.  Carpets  and  carpeting  of  wool  or  cotton,  or  composed  in  part 
of  either  of  them,  not  specially  provided  for  in  this  section,  and  on 
mats,  matting,  and  rugs  of  cotton,  20  per  centum  ad  valorem. 

Kotes  of  Deolsioiui 

Felt  carp8tiiig.—Feltcarpetmg  though      not   under   paragraph   370.     U.   S.  ▼. 
not  woven,  held  a  carpeting  of  wool,      Bouttell  (C.  C.  1900)  99  Fed..  260. 
dutiable  under  Act  1897,  par.  881,  and 

303.  Mats,  rugs  for  floors,  screens,  covers,  hassocks,  bed  sides,  art 
squares,  and  other  portions  of  carpets  or  carpeting,  composed  wholly 
or  in  part  of  wool,  and  not  specially  provided  for  in  this  section,  shall 
be  subjected  to  the  rate  of  duty  herein  imposed  on  carpets  or  carpeting 
of  like  character  or  description. 

Notes  of  Deoisioiui 


Brussels  and  Wilton  rugs^— Brussels 
and  Wilton  rugs,  composed  wholly  of 
linen  and  worsted,  held  not  dutiable  as 
carpets  or  carpeting,  or  as  manufac- 
tures of  wool.  Act  1832.  Hadden  v. 
Hoyt  (O.  C.  1840)  Fed.  Cas.  No.  5,890. 

Daghestan  rugs.— Daghestan  rugs  and 
Dag.  Dag.  rugs  of  like  character  or 
description  to  Toumay  velvet  carpets, 
though  not,  or  not  made  from,  portions 
of  such  carpets,  are,  under  Act  1883, 
dutiable  at  the  rate  of  duty  imposed 
upon  Tournay  velvet  carpets.  Beuttell 
V.  Magone  (C.  C.  1890)  48  Fed.  157. 

Hearth  rugs.— Hearth  rugs,  made  of 
worsted,  held  not  dutiable  as  manufac- 
tures of  wool.  Act  July  14,  1832. 
Riggs  V.  Frick  (C.  C.  1840)  Fed.  Cas. 
No.  11,825. 

Rugs  In  general.p*Traveling  rugs  held 
not  dutiable  as  rugs  and  other  portions 
of  carpet     See  paragraph  288. 

Under  Act  1883,  rugs,  made  as  rugs, 
and  clearly  distinguishable  as  such  by 


reason  of  their  process  of  manufac- 
ture, size,  shape,  pattern,  etc.,  held 
dutiable  at  40  per  cent  ad  valorem; 
but  rugs  made  from  pieces  of  carpets 
or  carpeting  were  subject  to  the  same 
rate  imposed  upon  the  kind  of  carpets 
or  carpeting  from  which  they  were 
made.  Beuttell  v.  Magone  (1895)  15 
Sup.  Ct  566,  567,  157  U.  S.  154,  39  L. 
Ed.  654,  reversing  (O.  C.  1890)  48  Fed. 
157. 

"Chinese  goatskins,"  tanned  with  the 
hair  on,  and  sewed  together  in  pieces 
18  inches  wide  and  from  36  to  48  inches 
long,  and  used  as  rugs,  sleigh  and  car- 
riage robes,  or  cat  up  for  lap  robe  and 
overcoat  trimmings,  were  not  dutiable 
as  "rugs,"  under  Schedule  K,  Act 
March  3,  1883.  Seeberger  v.  Schlesing- 
er  (1894)  152  U.  S.  581,  14  Sup.  Ct 
729,  38  L.  Ed.  560,  affirming  (C.  O. 
1889)  40  Fed.  872. 

Screen8.»Paper  screens  held  not  du- 
tiable as  screens.     See  paragraph  332. 


304.  Whenever  in  this  section  the  word  "wool"  is  used  in  connec- 
tion with  a  manufactured  article  of  which  it  is  a  component  material, 
it  shall  be  held  to  include  wool  or  hair  of  the  sheep,  camel  or  other 
like  animals,  whether  manufactured  by  the  woolen,  worsted,  felt,  or 
any  other  process. 

Notes  of  Deoisioiui 


Wool.— Act  May  9,  1890  (26  Stat 
105),  declaring  that  "the  secretary*  of 
the  treasury  be,  and  he  hereby  is, 
♦  ♦  ♦  directed  to  classify  as  woolen 
cloths  all  imports  of  worsted  cloths," 
does  not  require  that  the  secretary  in 
person  shall  make  the  classification, 
but  only  that  it  shall  be  done  by  the 
customs  department,  of  which  the  sec- 
retary is  the  head.  U.  S.  v.  Ballin 
(1892)  12  Sup.  Ct  507,  144  U.  S.  1, 
36  L.  Ed.  321. 

Diagonal  cloths,  used  mainly  for  the 
manufacture  of  men's  wearing  apparel, 
and  known  to  the  trade  as  "worsteds," 
being  composed  mainly  of  worsted,  mix- 
«d  with  about  10  per  cent,  of  shoddy, 
made  from  wool  and  cotton,  held  sub- 
ject to  duty  as  "manufactures  of  wor- 
sted," under  Act  1883,  "Wool  and 
Woolens,"  par.  363,  fixing  the  rate  on 
4dl  manufactures  "composed  wholly  or 
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in  part  of  worsted,"  and  not  subject  to 
duty  as  "manufactures  of  wool"  under 
paragraph  362.  Seeberger  ▼.  Cahn 
(1890)  11  Sup.  Ct  28,  29,  137  U.  S. 
95,  34  L.  Ed.  599. 

Act  May  9,  1890,  known  as  the  "Ding- 
ley  Act,"  which  required  the  secretary 
of  the  treasury  to  classify  all  worsted 
cloths  as  woolens,  was  not  -a  mere 
administrative  regulation,  but  an 
amendment  to  the  existing  tariff  law 
(Act  1883),  changing  the  duty  on  wor- 
steds (United  States  v.  Ballin  [1892] 
12  Sup.  Ct  507,  144  U.  S.  1,  36  L. 
Ed.  321),  and  hence  was  superseded 
by  the  McKinley  Act  Oct  1,  1890. 
which  covered  the  entire  field  of  wool 
and  worsted  manufactures.  IT.  S.  v. 
Murphy  (1896)  72  Fed.  1008,  19  C.  O 
A.  343,  affirming  judgment  Murphy  ▼. 
U.  S.  (C.  C.  1895)  68  Fed.  908,  judg- 
ment reversed  U,  S.  v.  Klumpp  (1898) 
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18  Sap.  Ct  811,  ie9  U.  S.  209,  42  L. 
Ed.  720. 

Act  1883  itself  recognizes  a  differ- 
ence between  woolen  and  worsted  ar- 
ticles; and  the  words  "woolen  cloths/' 
used  in  paragraph  362,  are  to  be  taken 
as  including  only  those  woolen  cloths 
which  are  not  worsted,  or  composed 
of  worsted,  within  the  meaning  of 
those  terms  as  used  in  the  tariff  act 
Ballin  v.  Magone  (C.  G.  1890)  41  Ted. 
921,  judgment  reversed  (1891)  11  Sup. 


Ct  1015,  140  U.  S.  670,  35  L.  Ed.  602. 
"Wool,"  within  dictionary  definitions, 
includes  the  hair  of  the  alpaca  and  of 
the  angora  goat,  but  never  is  used  to 
include  all  goat's  hair,  nor  yet  camel's 
hair,  cow  hair,  or  horse  hair;  but  as 
used  in  paragraph  297,  Act  1894,  refers 
to  hair  of  the  sheep  only,  and  the  new 
duties  upon  articles  mnde  of  the  hair 
of  other  animals  went  immediately  in- 
to effect  upon  the  passage  of  the  act 
(1894)  21  Op.  Atty.  Gen.  66. 


305.  Hair  of  the  'Angora  goat,  alpaca,  and  other  like  animals,  and 
all  hair  on  the  skin  of  such  animals,  15  per  centum  ad  valorem. 

Notes  of  Deeisioiui 

Hair  of  the  Angora  goat.— Undeaned  March  2,  1861,  f  23.  In  re  Fifty-One 
and  unmanufactured  goats'  hair  held  Bales  of  Goats*  Hair  (D.  C.  1868)  Fed. 
eutiUed  to  entry  duty  free,  under  Act      Cas.  No.  4,781, 

306.  Tops  made  from  the  hair  of  the  Angora  goat,  alpaca,  and  other 
like  animals,  20  per  centum  ad  valorem. 

307.  Yarns  made  of  the  hair  of  the  Angora  goat,  alpaca,  and  other 
like  animals,  25  per  centum  ad  valorem. 


Notes  of 

Mohair  yarn.— €toods  made  of  mo- 
hair yam,  which  is  made  from  the  hair 
of  the  Angora  goat,  imported  on  August 
28,  1894,  are  subject  to  duty  under  the 
Tariff  Act  Aug-  27,  1894.  Such  articles 
cannot  be  considered  as  manufactures 
of  wool,    on    which    the    reduction    of 
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duties  made  by  such  act  were  post- 
poned, though  the  material  is  known 
commercially  as  "ice  wool,"  in  view 
of  the  fact  that  it  has  been  separately 
provided  for  in  several  tariff  acta.  Op- 
penheimer  v.  U.  8.  (C.  C.  1898)  90 
Fed.  796. 


308.  Cloth  and  all  manufactures  of  every  description  made  by  any 
process,  wholly  or  in  chief  value  of  the  hair  of  the  Angora  goat,  alpaca, 
and  other  like  animals,  not  specially  provided. for  in  this  section,  40 
per  centum  ad  valorem. 

Notes  of  DooisioBo 


Astrachans.  —  Astrachan  trimmings 
held  not  dutiable  as  manufacture  of 
animal  hair.    See  paragraph  309. 

''Astrachans,**  being  a  woven  material 
consisting  of  a  cotton  foundation  or 
weft,  and  a  rough  and  more  or  less 
curled  pile  warp  composed  of  goat  hair, 
in  which,  in  some  of  the  samples,  the 
loops  of  the  pile  were  cut  and  in  others 
remained  uncut,  the  goat  hair  being 
the  material  of  chief  value,  held  du- 
tiable as  a  manufacture  in  whole  or  in 
part  of  goat  hair,  under  paragraph  392, 
Act  1890,  and  not  as  "pile  fabrics," 
under  paragraph  396.  In  re  Herrman 
(C.  C.  1892)  52  Fed.  941;  Id.  (1893) 
56  Fed.  477,  5  C.  O.  A.  582. 

Chinese  shoes.— Chinese  shoes,  com- 
posed of  felt,  leather,  and  cotton,  should 
be  classified  under  the  twelfth  clause 
of  Schedule  K,  Act  1883  which  provides 
generally  for  "all  goods  ♦  ♦  ♦  and 
manufactures  of  every  description, 
composed  wholly  or  in  part  of  worsted, 
the  hair  of  the  alpaca,  goat  or  other 
animals  ♦  ♦  ♦  not  specially  enumer- 
ated or  provided  for."  (1889)  19  Op. 
Atty.  (Jen.  273. 

Goat  hair.— In  Schedule  K,  Act  March 
3,  1883,  the  words  in  class  2,  "combing 


wools,"  apply  only  to  the  first  part  of 
the  clause,  which  enumerates  wools, 
and  not  to  the  latter  part,  reading,  "and 
also  all  hair  of  the  alpaca,  goat,  and 
other  like  animals";  and  such  hairs, 
whether  fit  for  combing  or  not,  are  du- 
tiable at  a  uniform  rate  of  10  cents  a 
pound.  Common  goat  hair  is  there- 
fore included  in  this  specification,  and 
is  not  comprehended  in  the  clause  (par- 
agraph 717)  relating  to  hair  "not  spe- 
cially provided  for  in  this  act.*'  Cooper 
v.  Dobson  (1895)  157  U.  S.  148.  15 
Sup.  Ct.  568,  39  L.  Ed.  652,  revers- 
ing (D.  C.  1891)  46  Fed.  184,  and  ap: 
proving  U.  S.  v.  Hopewell  (1892)  5i 
Fed.  798,  2  C.  C.  A.  510,  5  U.  S.  App. 
137. 

Manufactures  of  hair.— Goods  com- 
posed of  80  per  cent  goat's  hair  and 
20  per  cent  cotton,  such  as  brillian- 
tines,  lustrines,  alpacas,  and  mohairs, 
which  prior  to  1870  had  not  come  to 
be  specifically  known  in  this  country  as 
women's  dress  goods,  are  assessable 
under  Act  July  14,  1870,  §  21,  as 
amended  by  Act  1871  (16  Stat  592), 
providing  for  duties  on  hair  cloth  known 
as  "crinoline  cloth,"  and  "on  all  other 
manufactures    of    hair    not    otherwise 
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herein  provided  for,"  and  not  under 
Act  March  2,  1867  (14  Stat  561),  re- 
lating to  women's  dress  goods  compos- 
ed wholly  or  in  part  of  wool,  worsted, 
hair  of  the  alpaca,  goat,  or  other  like 
animal.  Arthur's  Ex'rs  v.  Buttorfield 
(1888)  8  Sup.  Ct  714,  715,  125  U.  S. 
70,  31  L.  Ed.  643. 

Women's  and  children's  dress  goods 
manufactured  of  hair  imported  between 
April  30,  1874,  and  June  24,  1874,  held 
dutiable  under  Act  1870,  §  21,  as 
amended  January  30,  1871,  prescrib- 
ing the  duty  on  'haircloth  known  as 
crinoline  cloth,  and  all  other  manu- 
factures of  hair  not  otherwise  herein 
provided  for."  Falconer  v.  Miller 
(1899)  93  Fed.  655,  35  C.  C.  A.  528. 

Importations  of  bindings,  braids,  and 
buttons  made  between  the  6th  day  of 
February  and  the  15th  day  of  June, 
1874,  all  made  of  mohair,  should  have 
been  classified  for  duty  under  Act  July 
14,  1870,  §  21,  as  corrected  by  joint 
resolution  of  January  30,  1871,  pro- 
viding that  the  duty  "on  hair-cloth 
known  as  crinoline  cloth,  and  on  all 
other  manufactures  of  hair  not  other- 
wise herein  provided  for,  30  per  cent 


ad  valorem,"  and  not  under  Act  March. 
2,  1867.  Dieckerhoff  v.  MiUer  (1899) 
93  Fed.  651,  35  C.  C.  A.  525. 

Gloakings  made  of  calf  hair  and  cot- 
ton, imported  in  1881,  were  dutiable  at 
30  per  cent,  under  the  provisions  of 
Schedule  M,  §  2504,  R.  S.,  for  "all  oth- 
er manufactures  of  hair  not  otherwise 
provided  for;"  and,  being  thus  enumer- 
ated, could  not  be  held  dutiable  under 
the  provision  of  section  2499,  R.  8., 
that  "on  all  articles  manufactured  from 
two  or  more  materials  the  duty  shall 
be  assessed  at'  the  highest  rates  at 
which  any  of  its  component  parts  may 
be  chargeable."  Herman  v.  Robert- 
son (0.  C.  1889)  41  Fed.  881,  writ  of 
error  dismissed  Robertson  v.  Herrman 
(1891)  11  Sup.  Ct  1027,  140  U.  8. 
695,  35  L.  Ed.  603,  judgment  affirmed 
Herrman  v.  Robertson  (1894)  14  Sup. 
Ct  686,  152  U.  S.  521,  38  L.  Ed.  538. 

Mohair  braids.— Mohair  braids  made 
of  the  hair  of  the  Angora  goat  held  not 
woolen  goods,  within  Act  1894,  par.  297, 
suspending  till  January  1,  1895,  re- 
duction of  duties  on  such  goods.  WolS 
V.  U.  S.  (O.  O.  1902)  113  Fed.  1001. 


309.  Plushes,  velvets,  and  all  other  pile  fabrics,  cut  or  uncut,  woven 
or  knit,  whether  or  not  the  pile  covers  the  entire  surface,  made  wholly 
or  partly  of  the  hair  of  the  Angora  goat,  alpaca,  or  other  like  animals, 
and  articles  made  wholly  or  in  chief  value  of  such  plushes,  velvets,  or 
pile  fabrics,  45  per  centum  ad  valorem. 


Notes  of  Deoiaioiia 


Astrachan  trimmings.  —  Astrachans 
held  not  dutiable  as  pile  fabrics.  See 
paragraph  308. 

"Astrachan  trimmings,"  formed  by 
weaving  a  fabric  with  alternate  astra- 
chan and  plain  strips,  which  is  cut  into 
single  widths,  and  the  plain  portion 
turned  under  and  stitrbed,  held  dutiable 
under  Act  1890,  par.  398,  and  not  under 
paragraph  392,  as  manufactures  of  ani- 
mal hair  not  specially  provided  for. 
Lowenthal  v.  U.  S.  (1896)  71  Fed.  602, 
18  C.  C.  A.  299,  affirming  (C.  C.  1895) 
65  Fed.  420. 

Fabrics,  known  in  trade  as  "Astra- 
chan trimmings."  being  a  woven  ma- 
terial consisting  of  a  cotton  founda- 
tion and  a  raised,  curled  pile,  composed 
of  goat's  hair,-— the  latter  being  the 
component  material  of  chief  value, — cut 


into  narrow  strips,  and  the  edges  rough- 
ly basted  down  by  hand,  held  dutiable 
at  49%  cents  per  pound,  and,  in  addi- 
tion thereto,  60  per  cent,  ad  valorem, 
as  "pile  fabrics,"  under  paragraph  396 
of  the  same  schedule  and  act.  In  re 
Downing  (C.  C.  1893)  56  Fed.  815. 

Plushes.— No  rule  exists  in  trade  or 
commercial  usage  declaring  that  fab- 
rics having  a  pile  of  3.5  millimeters  or 
less  in  length  should  be  regarded  as 
velvets  and  of  over  3.5  millimeters  as 
plush.  U.  S.  V.  Silberstein,  Castell  & 
Co.  (C.  C.  1907)  153  Fed,  965. 

Goats'  hair  plush  or  mohair  plush, 
composed  partly  of  cotton,  held  duti- 
able as  a  manufacture  of  "goats'  hair 
or  mohair,"  under  Act  Aug.  30,  1842. 
Thorp  V.  Lawrence  (C.  C.  1848)  Fed. 
Cas.  No.  14,005. 


310.  The  provisions  of  this  schedule  (K)  shall  be  effective  on  and 
after  the  first  day  of  January,  nineteen  hundred  and  fourteen,  until 
which  date  the  rates  of  duty  now  provided  by  Schedule  K  of  the 
existing  law  shall  remain  in  full  force  and  effect. 


Kotes  of  Deolsions 


Construction  of  former  acts.— See  U. 
S.  V.  Klumpp  (1898)  18  Sup.  Ct.  311, 
312,  169  U.  S.  209,  42  L.  Ed.  720; 
Same  v.  Murphy  (1896)  72  Fed.  1008, 
19  C.  C.  A.  343  (affirming  Murphy  y. 
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U.  S.  [C.  C.  18951  68  Fed.  908.  and 
judgment  reversed  Robinson  v.  U.  S. 
(C.  C.  1905)  143  Fed.  919;  Lesher, 
Whitman  &  Co.  v.  U.  S.  (0.  0.  1899) 
94  Fed.  641. 
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SCHEDULE  Ii.-SILKS  AND  SILK  GOODS 

311.  Silk  partially  manufactured  from  cocoons  or  from  waste  silk 
and  not  further  advanced  or  manufactured  than  carded  or  combed 
silk,  and  silk  noils  exceeding  two  inches  in  length,  20  cents  per  pound. 


Notes  of 
Conbed  8llk.^Combed  silk  that  has 
fallen  from  or  been  caught  in  the  ma- 
chines in  which  it  was  undergoing  fur- 
ther operations  held  dutiable  under 
paragraph  384,  Act  1897,  as  silk  not 
further  manufactured  than  combed,  and 
is  not  subject  to  the  provision  for  silk 
waste  in  paragraph  661,  Free  List 
Pawcett  V.  U.  S.  (1907)  154  Fed.  1003, 
83  C.  C.  A.  197,  affirming  judgment  (C, 
G  1906)  146  Fed.  83. 

Silk  on  tubes^— In  construing  the  pro- 
vision in  Act  1897,  par.  660,  for  "silk, 
raw,  or  as  reeled  from  the  cocoon,  but 
not  ♦  ♦  ♦  advanced  in  manufacture 
in  any  way,"  held:  (1)  That  the  pro- 
vision does  not  cover  any  form  of  raw 
silk  advanced  beyond  the  condition  of 
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skeins;  (2)  that  silk  known  as  "sin- 
gles" or  "silk  on  tubes,"  which  has 
been  wound  from  the  skeins  onto  tubes, 
the  effect  of  this  process  being  to  ad- 
vance the  silk  a  stage  in  preparation 
for  its  ultimate  use,  has  been  "advanc- 
ed in  manufacture";  and  (3)  thnt  silk 
in  this  form  is  not  free  of  duty  under 
this  provision,  but  dutiable  under  para- 
graph 384  as  "silk  •  •  ♦  not  fur- 
ther advanced  or  manufactured  than 
carded  or  combed  silk."  Klots  v.  U.  S. 
(1905)  139  Fed.  606,  71  C.  C.  A.  590, 
affirming  judgment  U.  S.  v.  Klotz  (G. 
O.  1904)  133  Fed.  808.       ^ 

Raw  tussah  silk.— Raw  tussah  silk 
held  not  dutiable  as  silk  partially  man- 
ufactured.   See  paragraph  600. 


312.  Spun  silk  or  schappe  silk  yarn,  35  per  centum  ad  valorem. 

Notes  of  Deoisioaui 

Artificial    silk    yam  ^—Artificial    silk      there  is  no  error  in  the  appraisement 
yarn   held   not   dutiable   as    silk   yarn.      U.  S.  v.  Bouchsein  (1911)  2  Ot  Gust. 
See  paragraph  250.  App.  227. 


Spun  slik  on  beamsw— The  merchan- 
dise is  spun  silk  on  beams,  dutiable  un- 
der that  title  at  a  specific  rate  (para- 
graph 397,  Act  1909).  The  beams 
were  separately  assessed  with  duty  as 
manufactures  of  wood.  Held,  that  the 
beams  should  be  admitted  without  sep- 
arate assessment  as  parts  of  the  en- 
tirety "spun  silk  on  beams."  Stim  ▼. 
U.  S.  (1914)  5  Ct  Oust  App.  47. 


Schappe  silk  yarn.— The  testimony 
shows  such  a  general  trade  adoption  of 
and  acquiescence  in  the  conditioning 
rule  for  finding  the  number  to  be  as- 
signed schappe  silk  yams  according  to 
the  metric  system,  that  the  reference 
to  this  system  in  paragraph  397,  Act 
1909,  may  be  fairly  held  to  indicate 
this  conditioning  rule  as  a  proper 
guide.  This  conditioning  rule  having 
been  complied  with  in  the   case  here, 

313.  Thrown  silk  not  more  advanced  than  singles,  tram,  or  organ- 
zine,  sewing  silk,  twist,  floss,  and  silk  threads  or  yarns  of  every  de- 
scription made  from  raw  silk,  15  per  centum  ad  valorem. 

Kotes  of  Deoisioiui 

silks,  with  short  cross  threads  inter- 
laced, so  as  to  make  a  kind  of  fringed 
thread  or  embroidery  yarn  known  as 
"silk  arrasene,"  held  to  'be  dutiable  at 
30  per  cent,  ad  valorem,  as  silk  thread, 
under  Schedule  L,  Act  March  3,  1883. 
Mandel  v.  Spalding  (C.  C.  18S5)  26 
Fed.  609. 

Twist— '*Twist,"  composed  of  goat  or 
mohair  and  silk,  or  entirely  of  silk,  if 
not  known  as  "sewing  silk"  in  com- 
merce, held  not  dutiable  as  such.  Act 
March  2,  1833.  Dorr  v.  Hoyt  (O.  0.) 
Fed.  Cas.  Nos.  4,007,  4,008. 


Cheniiies^— Chenilles  held  not  dutia- 
ble as  thrown  silk.  See  paragraph 
318. 

Organzine^-— Silk  organzine,  damaged 
in  dyeing,  held  not  by  reason  of  the 
damage  removed  from  the  provision  for 
"organadne,"  iA  Act  1897,  par.  385,  but 
classifiable  as  such,  rather  than  as 
*'8ilk  waste,"  under  paragraph  661. 
Cohen  v.  U.  S.  (C.  0.  1910)  180  Fed. 
634. 

Threads— A  manufacture  formed  of 
two   or   more    strands    or    threads    of 


314.  Velvets,  plushes,  chenilles,  velvet  or  plush  ribbons,  or  other 
pile  fabrics,  composed  of  silk  or  of  which  silk  is  the  component  ma- 
terial of  chief  value,  50  per  centtun  ad  valorem. 

Kotes  of  Deoisione 
Panne  veivet.^-So-called  "panne  vel-      U.  S.  v.  Passavant  &  Co.  (G.  O.  1908) 
vef  •  held  dutiable  as  "plush,"  and  not      164  Fed.  912. 
as  "velvets/*  under  Act  1897,  par.  38a         Under  Act  1897,  par.  386,  enumerat- 
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ing  "pluah"  and  •'velvets"  as  subject  to 
different  rates  of  duty,  panne  velvets 
are  subject  to  the  former  classification. 
U.  S.  V.  Silberstein,  Oastell  &  Co.  (a 
G.  1907)  153  Fed.  966. 

Piushes^^Goods  imported  by  a  man- 
ufacturer of  women's  hats  held  duti<- 
able  as  silk  plush  and  not  as  plush  for 
making  men's  hats.  Gomey  &  Johnson 
Co.  V.  U.  S.  (1912)  2  Gt  Gust  App. 
532. 

Velvet  rlbbons.^VelTet  ribbons  held 
dutiable  as  ^'manufactures  of  silk,"  un- 
der paragraph  414,  Act  1890,  and  not 
as  'Velvets,  plushes,"  etc.,  under  para- 
graph 411.  U.  S.  V.  Jaffray  (1897)  77 
Fed.  868,  23  G.  G.  A.  497;  Jaffray  v. 
U.  S.  (G.  G.  1896)  71  Fed.  953. 

Silk  and  cotton  velvet  ribbons,  silk 
constituting  the  chief  value,  held  duti- 
able at  60  per  cent,  under  section  8 


Act  June  30,  1864.  Lane  v.  RusseU 
(G.  0. 1870)  Fed.  Gas.  No.  8,053. 

V  el  vet8.p— Woven  fabrics  commonly 
known  as  figured  '"velvets,"  or  "ve- 
lours," composed  wholly  or  in  chief 
value  of  silk,  the  face  of  the  fabric, 
having  substantially  a  pile  surface,  held 
dutiable  under  paragraph  399,  Act  1909, 
according  to  their  weight  per  square 
yard,  as  "velvets  ♦  ♦  ♦  and  other 
pile  fabrics."  U.  S.  v.  Schumacher  & 
Go.  (1912)  3  Gt  Gust  App.  30L  See, 
also,  McGibbon  v.  U.  S.  (G.  G.  1900) 
107  Fed.  265. 

Silk  and  cotton  velvets  imported  sub- 
sequent to  October  6,  1890,  held  dutia- 
ble on  the  weight  of  the  goods,  includ- 
ing the  selvedges,  under  paragraph  411, 
Tariff  Act  Oct.  1,  1890.  In  re  Megroa 
(G.  G.  1892)  53  Fed.  244. 

Tape8trie8.»Tape8tries  held  not  duti- 
able as  pile  fabrics.  See  paragraph 
318. 


315.  Handkerchiefs  or  mufflers  composed  wholly  or  in  chief  value 
of  silk,  finished  or  unfinished;  if  cut,  not  hemmed  or  hemmed  only, 
40  per  centum  ad  valorem;  if  hemstitched  or  imitation  hemstitched, 
or  revered,  or  having  drawn  threads,  but  not  embroidered  in  any  man- 
ner with  an  initial  letter,  monogram,  or  otherwise,  50  per  centum  ad 
valorem. 

Kotes  of  Deeisioiui 


Muffler8.-*Goods  held  not  mufflers. 
See  paragraph  317. 

Paragraph  400,  Act  1909,  held  not 
restricted  in  its  operation  to  mufflers 
that  are  handkerchiefs  or  that  are  sim- 
ilar to  handkerchiefs,  but  embraces 
both  knit  and  woven  mufflers,  ''finished 
or  unfinished,  if  cut,  not  hemmed  or 
hemmed  only."  Hensel,  Bruckmann  & 
Lorbacher  v.  U.  S.  (1913)  4  Gt  Gust 
App.  486;  Kaskel  &  Kaskel  v.  Same 
(1913)  4  Gt  Gust  App.  38. 

Mufflers  composed  of  cotton  and  silk 
held  dutiable  under  Act  1897,  par.  388, 
covering  "handkerchiefs  or  mufflers 
composed  wholly  or  in  part  of  silk," 
and  not  under  paragraph  312,  covering 
"handkerchiefs    or    mufflers    composed 


of  cotton,"  though  the  cotton  is  the 
component  material  of  chief  value  of 
the  mufflers  in  question.  Guiterman  v. 
U.  S.  (G.  G.  1902)  113  Fed.  994. 

With  these  mufflers  the  threads  are 
in  all  cases  introduced  to  perfect  and 
hold  in  place  the  overwhelmed  and 
overlapped  edges  and  are  necessary  as 
well  for  ornamentation.  Being  neces- 
sary to  complete  the  hemming  process 
or  its  equivalent,  this  cannot  be  said 
to  be  a  process  beyond  hemming;  and 
the  threads  holding  the  individual  piec- 
es together  being  cut,  the  merchandise 
was  brought  within  the  provisions  of 
paragraph  400,  Act  1909.  U.  S.  v. 
Lines  &  Warne  (1915)  5  Gt  Gust  App. 
552. 


316.  Ribbons,  bandings,  including  hatbands,  belts,  beltings,  bind- 
ings, all  of -the  foregoing  not  exceeding  twelve  inches  in  width  and 
if  with  fast  edges,  bone  casings,  braces,  cords,  cords  and  tassels, 
garters,  suspenders,  tubings,  and  webs  and  webbings;  all  the  fore- 
going made  of  silk  or  of  which  silk  or  silk  and  india  rubber  are 
the  component  materials  of  chief  value,  if  not  embroidered  in  any 
manner,  and  not  specially  provided  for  in  this  section,  45  per  cen- 
tum ad  valorem. 

Notes  of  Decision* 


Elastic  oords  and  braldSw—Ornaments 
composed  chiefly  of  silk  cord  held  not 
dutiable  as  cords.     See  paragraph  358. 

The  word  "fabric,"  as  used  in  the 
Tariff  Act  of  1883,  making  "india  rub- 
ber fabrics"  dutiable,  includes  elastic 
cords  and  braids  made  of  silk  and  india 
rubber.  In  re  Mills  (G.  G.  1891)  49 
Fed.  726. 

RibbonSw— Ribbons  composed  chiefly 
of  silk,  but  in  part  of  cotton,  held  not 


"ribbons  ♦  •  •  of  cotton,  ♦  •  • 
whether  composed  in  part  of  india  rub- 
ber or  otherwise,"  under  Act  1807, 
par.  320,  for  the  word  "otherwise"  is 
there  used  with  the  meaning  of  "not," 
and  not  as  relating  to  other  materials 
than  india  rubber,  such  ribbons  are 
properly  assessed  as  manufactures  of 
silk,  under  paragraph  391  of  Schedule 
L.  Gartner,  Sons  &  Go.  v.  U.  S. 
.  (1908)  158  Fed.  1019,  85  G.  a.A.  509, 


(6328) 


Ch.A) 


DUTIES  UPON  IMPORTS 


§  5291 


Affirming  judfrment   (G.  G.   1907)    154 
Fed.  9S7 
Under  Act  June  30,  1864,  i  8,  "rib- 


bons" does  not  include  cotton  ribbons. 
Chapon  v.  Smythe  (O.  G.  1873)  Fed. 
Gas.  No.  2,611. 


317.  Clothing,  ready-made,  and  articles  of  wearing  apparel  of 
every  description,  including  knit  goods,  made  up  or  manufactured 
in  whole  or  in  part  by  the  tailor,  seamstress,  or  manufacturer;  all 
the  foregoing  composed  of  silk  or  of  which  silk  or  silk  and  india 
rubber  are  the  component  materials  of  chief  value,  not  specially 
provided  for  in  this  section,  50  per  centum  ad  valorem. 

Note*  of  Decisioiui 

med  that  the  silk  trimming  is  the  com- 
ponent of  chief  value  in  the  hats,  they 
are  dutiable  under  paragraph  390,  as 
"wearing  apparel  in  chief  value  of 
silk."  Leon  Rheims  Co.  v.  U.  S. 
(1908)  160  Fed.  925,  88  C.  C.  A.  107, 
affirming  judgment  (C.  G.  1907)  154 
Fed.  969. 

Silk  veils  or  veilings  in  the  piece, 
with  borders,  and  clearly  defined  lines 
between  the  borders,  indicating  where 
they  were  to  be  cut  off,  held  dutiable 
as  "wearing  apparel,"  under  paragraph 
413  of  Act  1890,  and  not  under  para- 
graph 414,  as  "manufactures  of  silks 
not  specially  provided  for."  Oppen- 
heimer  v.  U.  S.  (1895)  66  Fed.  52,  13 
C.  C.  A.  327.  affirming  (C.  G.  1894)  61 
Fed.  283. 

Artificial  silk  hats  are  dutiable  under 
Act  1897,  par.  390,  by  similitude  to  silk 
wearing  apparel.  Wanamaker  v.  U.  S. 
(G.  G.  1909)  169  Fed.  664,  decree  re- 
versed U.  S.  V.  Wanamaker  (1910)  175 
Fed.  900,  99  G.  G.  A.  390. 

Dress  shields,  which  are  articles  for 
women's  wear,  intended  to  be  worn 
under  the  arms  to  protect  the  i  dress 
from  perspiration,  held  "wearing  ap- 
parel," within  the  meaning  of  para- 
graph 413,  Act  1890.  Darlington, 
Runk  &  Go.  V.  U.  S.  (G.  G.  1905)  136 
Fed.  716. 

Garters  held  included  within  the  term 
"wearing  apparel"  in  Act  1890.  U.  S. 
V.  A.  Steinhardt  &  Bro.  (G.  C.  1892) 
141  Fed.  494,  affirming  judgment  In  re 
Steinhardt  (1893)  4  G.  G.  A.  679. 

Silk  neckties  held  dutiable  as  "wear- 
ing apparel,"  under  the  acts  of  1861 
and  1862.  Fiske  v.  Smythe  (G.  G. 
1872)  Fed.  Gas.  No.  4,833. 

Under  the  evidence,  trimmed  straw 
hats  held  dutiable  as  silk  wearing  ap- 
pareL  Schmitt  v.  U.  S.  (1914)  5  Gt. 
Gust.  App.  312. 

"Muffler,"  as  commonly  understood, 
refers  to  something  worn  round  the 
neck  or  throat,  and,  perhaps,  mainly 
for  warmth.  The  merchandise  of  the 
importation,  as  appears  from  the  evi- 
dence, is  usually  worn  about  the  shoul- 
ders, rather  than  about  the  neck  or 
threat.  The  collector's  classification  is 
not  shown  to  be  incorrect.  They  are 
not  mufiSers,  and  were  properly  as- 
sessed as  silk  wearing  apparel  under 
paragraph  402,  Tariff  Act  1909.  Van- 
tine  &  Go.  V.  U.  S.  (1913)  4  Gt.  Gust. 
App.  3. 

Garments  designed  to  be  worn  about 
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!■  geieralw— Act  July  30,  1864,  §  8, 
providing  "that  on  all  manufactures  of 
silk,  or  of  which  silk  is  the  component 
material  of  chief  value,  not  otherwise 
provided  for,  50  per  cent,  ad  valorem" 
shall  be  charged,  construed  to  have  no 
reference  to  the  acts  of  May  2,  1861, 
and  July  14,  1862,  which  imposed  a 
duty  of  but  35  per  cent,  on  "articles 
worn  by  men,  women,  or  children,  of 
whatever  material  made,"  the  words, 
'*not  otherwise  provided  for,"  meaning 
not  otherwise  provided  for  by  previous 
parts  of  the  section  of  which  they 
make  the  closing  .words.  Smythe  v. 
Fiske  (1874)  90  U.  S.  (23  Wall.)  374, 
23  L.  Ed.  47. 

GloveSw— Gloves  commercially  known 
as  "silk-plated  gloves"  or  "patent 
gloves"  made  on  frames  of  silk  and 
cotton,  the  latter  being  the  c^ief  com- 
ponent, held  not  dutiable  as  silk  gloves 
under  Act  1864,  but  othersnse  as 
gloves  made  on  frames.  Arthur  v.  Un- 
kart  (1877)  96  U.  S.  118,  120,  24  L. 
Ed.  768. 

Taffeta  gloves  containing  over  50  per 
cent  in  value  of  silk  and  over  25  per 
cent,  of  cotton  held  subject  to  a  duty 
of  50  per  cent,  ad  valorem  under  the 
last  paragraph  of  Schedule  H,  R.  S.  § 
2504,  and  Act  Feb.  1,  1875,  §  1.  Wil- 
son V.  Spaulding  (O.  G.  1884)  19  Fed. 
413. 

French  silk  gloves  held  free  under 
Act  1833,  c.  54,  §  4.  Adams  v.  Ban- 
croft  (G.  G.  1838)  Fed.  Gas.'  No.  44. 

Wearing  apparel.— Gloves  made  of 
yam  composed  of  cellulose  filaments 
obtained  from  cotton  waste  held  not 
dutiable  by  similitude  as  silk  wearing 
apparel.     See  paragraph  256. 

Shawls  of  sUk  and  cotton  held  not 
dutiable  as  wearing  apparel,  silk  chief 
value.    See  paragraph  256. 

Shawls  of  which  sUk  is  a  component 
part  are  "wearing  apparel,"  within  Act 
1846,  and  therefore  subject  to  a  duty 
of  30  per  cent.  Maillard  v.  Lawrence 
(1853)  57  U.  S.  (16  How.)  251,  14  L. 
Ed.  925,  affirming  (G.  G.  1849)  Fed. 
Gas.  No.  8,971. 

In  applying  the  provision  in  Act 
1897,  p&r.  432,  for  "hats  ♦  ♦  ♦ 
trimmed,  ♦  ♦  ♦  composed  wholly  or 
in  chief  value  of  fur,"  the  composition 
of  the  hats  should  be  determined  by 
reference  to  the  whole  hat,  including 
the  trimming  so  that  where  hats,  the 
bodies  of  which  are  fur,  are  so  trim- 
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the  shoulders  by  women,  if  made  in 
network  or  openwork  design  and  of 
silk  cord  and  braid,  taking  a  shape  like 
that  .of  bolero  jackets,  held  dutiable  as 


articles  of  wearing  apparel  wholly  or 
in  chief  value  of  silk,  under  paragraph 
390,  Act  1897.  Taxis  ▼.  U,  S.  (1910) 
1  Ct  Gust  App.  92. 


318.  Woven  fabrics,  in  the  piece  or  otherwise,  of  which  silk  is 
the  component  material  of  chief  value,  and  all  manufactures  of 
silk,  or  of  which  silk  or  silk  and  india  rubber  are  the  component 
materials  of  chief  value,  not  specially  provided  for  in  this  section, 
45  per  centum  ad  valorem. 


Notes  of  Deoisioiui 


L 

Bolting  cloth. 

2. 

Chenilles. 

8. 

•*Chlef' •  value. 

4. 

Chiffon. 

5. 

Chinese  shoes. 

6. 

Cigar  ribbons. 

7. 

Crape  veils. 

8. 

Grapes. 

9. 

Drapery  net 

10. 

Elastic  cords  and  braids. 

11. 

Fans. 

12. 

Fabrics  in  general. 

IS. 

Garnitures  and  hussar  sets. 

14. 

Gloria  cloth. 

15. 

Hat  bands. 

16. 

Imitation  sealskin. 

17. 

India  rubber. 

18. 

Insertions. 

19. 

JacQuard  figured  goods. 

20. 

Laces. 

21. 

Lamp  shades. 

22. 

Manufacture  of  silk  in  generaL 

23. 

Moussellnes. 

24. 

Parasol  covers. 

26. 

Powder  made  from  raw  silk. 

26. 

Remanit. 

27. 

Ribbons. 

28. 

Screens. 

29. 

Shirtings. 

80. 

Silk-covered  wire. 

31. 

Silk  In  the  gum. 

82. 

Strings  for  musical  instruments. 

38. 

Tapestries. 

84. 

Veilings. 

85. 

Vest  chains. 

1.  Bolting  clothe— Bolting  cloth  of 
silk  and  cotton  held  not  dutiable  as 
manufacture  of  silk.  See  paragraph 
422. 

2.  Chenilles.— Chenilles,  used  only 
for  working  into  embroideries,  held  du- 
tinhle  under  Heyl's  Revenue  Laws,  cl. 
883,  as  articles  not  specially  enumerat- 
ed, "made  of  silk,  or  of  which  silk  is 
the  component  material  of  chief  val- 
ue," and  not,  under  clause  381,  as 
"thrown  silk  in  gum."  Walker  v.  See- 
berger  (D.  C.  1889)  38  Fed.  724,  judg- 
ment  reversed  (1893)  13  Sup.  Gt.  981, 
149  U.  S.  541,  37  L.  Ed.  839. 

3.  "Chief"  valae.— The  word  "chief," 
as  used  in  section  1,  Act  Fel^.  8,  1875, 
imposing  a  duty  of  60  per  cent,  ad  va- 
lorem on  all  goods,  wares,  and  mer- 
chandise made  of  sUk  or  of  which  silk 
is  a  component  material  of  chief  value, 
etc.,  mjeans  greater  than  either  of  the 
other  materials,  not  greater  than  their 
aggregate.  (1882)  17  Op.  Atty.  Gen. 
337. 

4.  Chiffon.— Ohiffon  held  not  dutiable 
as  manufacture  of  silk.  See  paragraph 
858. 


5.  Chinese  shoeSi^-Chinese  shoes  in 
which  silk  is  the  component  material  of 
chief  value  should  be  classified  under 
the  fourth  clause  of  Schedule  L  of  Act 
1883.     (1889)  19  Op.  Atty.  Gen.  273. 

6.  Cigar  ribbonsw— Cigar  ribbons, 
galloons,  and  braids,  made  substantially 
of  silk,  although  cotton  forms  a  part 
thereof,  were  subject  to  a  duty  of  60 
per  cent,  ad  valorem,  under  13  Stat. 
381.  Swan  v.  Arthur  (1880)  103  U.  S. 
597,  26  Ii.  Ed.  525. 

7.  Crape  veils.— Veils  which  are  man- 
ufactured of  silk,  but  not  commonly 
called  "silk  veils,"  and  known  com- 
mercially as  "crape  veils"  and  not 
otherwise,  held  not  dutiable  under  Act 
1864  as  "silk  veils,"  but  as  "manu- 
factures of  silk,  or  of  which  silk  is  the 
component  material  of  chief  value,  not 
otherwise  provided  for."  Arthur  v. 
Morrison*  (1877)  96  U.  S.  108,  109,  24 
L.  Ed.  764. 

8.  Crapesj— Mourning  crapes  held 
not  dutiable  as  woven  fabrics  in  the 
piece.    See  paragraph  358. 

Silk  crapes  held  dutiable  as  "manu- 
factures of  sUk  not  otherwise  provided 
for,"  and  not  as  "piece  silks."  Act 
1864.  Lottimer  v.  Smythe  (C.  C.  1871) 
Fed.  Cas.  No.  8,523. 

9.  Drapery  net.— Drapery  net,  con- 
sisting of  a  silk  fabric  having  a  founda- 
tion of  plain  net  with  embroidered 
figures,  held  dutiable  as  manufactures 
of  silk,  or  of  which  silk  is  the  compo- 
nent material  of  chief  value,  not  spe- 
cially provided  for,  under  paragraph 
414,  Act  1890.  U.  S.  v.  McAlpin  (0.  0. 
1896)  76  Fed.  451. 

10.  Elastic  cords  and  braids^— Elastic 
cords  and  braids,  manufactured  of  silk 
and  india  rubber,  silk  being  the  compo- 
nent material  of  chief  value,  held  duti- 
able under  Schedule  L,  Act  1883,  and 
not  under  the  provision  for  india  rubber 
fabrics,  etc.,  in  Schedule  N.  In  re  Mills 
(C.  C.  1891)  49  Fed.  726. 

11.  Fans.— Fans  of  silk  and  bone 
bearing  artistic  paintings  held  not  duti- 
able as  manufactures  of  silk.  See  para- 
graph 652. 

12.  Fabrics  in  general.— Fabrics  of 
silk  and  wool  held  dutiable  as  wool 
goods.    See  paragraph  288. 

13.  Garnitures    and    hussar    sets.^ 

Garnitures  and  hussar  Beta  in  designs 


(6330) 


Ch.A) 


DUTIBS  UPON  IMPORTS 


§  5291 


of  Bilk  cord  and  braid,  held  not  dutiable 
as  silk  trimmings,  under  Act  1897,  par. 

390,  but  as  manufactures  of  silk  not 
spedaUy  provided  for,  under  paragraph 

391,  U.  S.  V.  Garrison,  Wright  &  Co. 
(1904)  127  Fed.  1022,  61  C.  C.  A.  10, 
affirming  judgment  Garrison,  Wright  & 
Co.  V.  U.  S.  (O.  C.  1903)  121  Fed. 
149. 

14.  Gloria  elothd^Glorla  cloth  held 
not  dutiable  as  a  manufacture  of  silk. 
See  paragraph  290. 

15.  Hat  bandSd— Hat  bands  held  not 
dutiable  as  manufacture  of  silk.  See 
paragraph  358. 

16.  Imitation  seal  skills— Imitation 
seal  skin  cloakings  made  of  silk,  or  of 
which  silk  is  the  component  material 
of  chief  value,  are  dutiable  under  Act 
1883,  §  383,  as  articles  composed  wholly 
or  in  part  of  silk,  and  not  under  R.  S. 
I  2499,  as  articles  not  enumerated  bear- 
ing similitude  to  one  enumerated  for 
duty.  Hermann  v.  Robertson  (C.  0. 
1888)  33  Fed.  654. 

17.  India  rubbor^In  construing  Act 
1897,  par.  390,  relating  to  articles  of 
ffilk,  or  in  chief  value  of  silk,  with  a 
proviso  that  "the  articles  provided  for 
in  this  paragraph,  ♦  ♦  ♦  when  com- 
posed in  part  of  India  rubber,  shall  be 
subject  to  the  same  duty,*'  held,  that 
the  proviso  does  not  cover  articles  not 
in  chief  value  of  silk.  Simpson-Craw- 
ford Co.  V.  U.  S.  (C.  C.  1909)  172  Fed. 
301,  judgment  affirmed  U.  S.  v.  Simp- 
son-Crawford Co.  (1910)  178  Fed. 
1006, 101  C.  C.  A.  665. 

18.  Insertions^— "Insertions"  or  'in- 
serting," of  silk,  held  dutiable  under 
Act  1894,  par.  30i2,  as  "manufactures  of 
silk,  or  of  which  silk  is  the  component 
material  of  chief  value,"  and  not  as 
"articles  made  wholly  or  in  part  of 
lace,"  under  paragraph  301.  Kleeberg 
V.  U.  S.  (C.  C.  1896)  72  Fed.  252. 

19.  Jacquard  figured  goodSv— In  re- 
gard to  a  fabric  of  two  colors,  one  of 
which  is  produced  by  threads  introduc- 
ed by  the  swivel  process  to  form  fig- 
ures, and  not  extending  across  the 
cloth  from  selvage  to  selvage,  held,  that 
the  swivel  threads  are  not  a  part  of 
the  filling,  and  that  the  goods  are  not 
within  the  provision  in  Act  1897,  par. 
391,  for  Jacquard  figured  silks  contain- 
ing two  or  more  colors  "in  the  filling." 
A  Wimpfheimer  &  Co.  v.  U.  S.  (1906) 
149  Fed.  1022,  79  C.  C.  A.  532,  affirm- 
ing judgment  Wimpfheimer  v.  U.  S.  (O. 
C.  1905)  142  Fed.  849. 

Silk  goods  woven  on  Jacquard  looms, 
with  broad  and  narrow  stripes,  the  body 
between  having  a  watered  effect,  held 
within  Act  1897,  par.  391,  for  "Jac- 
quard figured  goods"  of  silk.  TJ.  S.  v. 
Johnson  &  Faulkner  (1906)  142  Fed. 
1039,  71  O.  C.  A.  686,  affirming  judg- 
ment (C.  C.  1905)  139  Fed.  55. 

Goods  which  have  been  made  on  a 
Jacquard  loom  and  contain  two  or  more 
colors  in  the  filling  held  dutiable  under 


Act  1897,  par.  391,  for  "all  Jacquard 
figured  goods  in  the  piece,  made  on 
looms  •  ♦  ♦  and  containing  two  or 
more  colors  in  the  filling,"  irrespective 
of  the  fact  that  they  are  not  such  goods 
as  are  customarily  made  upon  the 
Jacquard  loom  nor  are  its  characteristic 
and  usual  product.  Bassett.  McNab  & 
Co.  ▼.  U.  S.  (C.  C.  1907)  154  Fed.  681. 
Jacquard  figured  goods,  in  the  piece, 
made  of  silk  and  cotton,  silk  being  the 
component  of  chief  value,  two  colors  in 
the  filling  and  the  fabric  dyed  in  the 
yam,  held  dutiable  under  paragraph 
391,  Act  1897.  Knauth  v.  U.  S.  (1911) 
1  Ct  Cust.  App.  178. 

20.  Laees^— Under  section  8,  Act 
1864,  imposing  a  duty  of  60  per  cent, 
on  "silk  laces,"  and  a  duty  of  50  per 
cent  on  "all .  manufactures  of  silk,  or 
of  which  silk  is  the  component  material 
of  chief  value,  not  otherwise  provided 
for,"  an  article  of  sUk  and  cotton, 
bought  and  sold  as  "spotted  or  dotted 
net,"  but  which  was  a  lace,  in  which 
silk  was  the  component  material  of 
chief  value,  was  a  "silk  lace,"  and  sub- 
ject to  a  duty  of  60  per  cent  Drew 
V.  GrinneU  (1885)  6  Sup.  Ot  117,  115 
U.  S.  477,  29  li.  Ed.  453. 

Silk  goods,  which,  although  made  in 
the  manner  of  laces,  and  having  the 
substantial  characteristics  of  laces,  are 
not  commercially  known  as  "laces,"  but 
as  "silk  nets,"  "veiUngs,"  and  "drapery 
nets,"  held  dutiable  under  Act  1890  as 
a  manufacture  of  silk  not  otherwise 
provided  for,  and  not  as  silk  laces.  Ap- 
peal of  Field  (C.  C.  1892)  50  Fed.  908, 
affirmed  U.  S.  v.  Field  (1893)  54  Fed. 
367,  4  C.  C.  A.  371. 

21.  Lamp  shades^— Lamp  shades  held 
not  dutiable  as  a  manufacture  in  chief 
value  of  silk.     See  paragraph  358. 

22.  Manufacture  of  silk  in  general.^ 

Cloth,  of  which  silk  is  the  component 
material  of  chief  value,  held  dutiable 
under  Act  1883,  as  goods  made  of  sUk, 
though  it  is  made  partly  of  wool.  Hart- 
ranft  v.  Meyer  (1890)  10  Sup.  Ct  751, 
135  U.  S.  237.  34  L.  Ed.  110,  affirming 
Myer  v.  Hartranft  (C.  C.  1886)  28 
Fed.  358. 

Goods  in  which  the  warp  is  of  cotton 
and  the  filling  partly  silk,  and  in  which 
silk  is  the  component  material  of  chief 
value,  held  dutiable  under  Act  1864  as 
manufacture  of  silk  not  otherwise  pro- 
vided for.  Solomon  v.  Arthur  (1880) 
102  U.  S.  208,  211,  26  L.  Ed.  147. 

The  provision  in  the  silk  schedule  in 
Act  1807,  par.  391,  "that  all  manufac- 
tures, of  which  wool  is  a  component 
material,  shall  be  classified  and  as- 
sessed for  duty  as  manufactures  of 
wool,"  is  limited  to  goods  of  which  silk 
is  a  component,  and  does  not  include 
flax- wool  fabrics.  U.  S.  v.  Charles  A. 
Johnson  &  Co.  (1907)  157  Fed.  754, 
85  C.  C.  A.  147,  affirming  judgment  (O. 
O.  1907)   154  Fed.  752. 

In  construing  Act  1897,  relating  to 
**all   manufactures    ♦    •    ♦    of    which 
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silk  is  the  component  material  of  chief 
value,"  and  containing  a  proviso  that 
"all  manufactures  of  which  wool  is  a 
component  material  shall  be  classified 
and  assessed  for  duty  as  manufactures 
of  wool,"  held,  that  the  ordinary  rule 
should  be  applied  that  a  proviso  at  the 
close  of  an  independent  paragraph  like 
this  should  be  construed  as  limiting  only 
w.hat  precedes  it,  and  that  the  words 
"all  manufactures"  in  the  proviso  have 
no  broader  relation  than  the  same 
words  in  the  beginning  of  the  para- 
graph. U.  S.  V.  Walsh  (1907)  154  Fed. 
770,  83  G.  0.  A.  472,  affirming  judgment 
(C.  C.  1907)  154  Fed.  749. 

To  authorize  the  classification  of  an 
article  as  a  manufacture  of  silk,  under 
a  tariff  law  providing  separately  for 
manufactures  of  which  silk  is  the  com- 
ponent of  chief  value,  such  article  must 
be  entirely  or  substantially  made  of 
silk;  and  an  article  of  silk  and  cotton, 
of  which  the  cotton  constitutes  more 
than  25  per  cent  in  value,  cannot  be 
so  classified,  in  the  absence  of  any 
commercial  designation  requiring  it. 
Robertson  v.  Edelhoft  (1899)  91  Fed. 
642,  34  G.  O.  A.  34. 

The  proviso  in  the  silk  provisions  in 
Act  1897,  par.  391,  which  prescribes 
that  "all  manufactures,  of  which  wool 
is  a  component  material,  shall  be  clas- 
sified and  assessed  for  duty  as  manu- 
factures of  wool,"  relates  only  to  goods 
composed  of  wool  and  silk,  and  not  to 
fabrics  of  wool  and  flax.  U.  S.  v.  Walsh 
(C.  C.  1907)  154  Fed.  749,  judgment 
affirmed  (1907)  154  Fed.  770,  83  G.  O. 
A.  472. 

In  approving  woolen  fabrics  contain- 
ing silk  for  duty  under  Act  1897,  which 
requires  the  ascertainment  of  the  num- 
ber of  ounces  in  weight  per  square 
yard,  the  percentage  of  silk  therein, 
and  other  conditions  relating  to  dye- 
ing, etc.,  under  the  statutes  and  regula- 
tions the  goods  may  appropriately  be 
sent  to  an  examiner,  rather  than  to  a 
weigher,  whose  duty  is  confined  to 
weighing  articles  in  bulk;  and  it  is 
within  the  examiner's  duty  to  make  re- 
turn of  the  weight,  as  well  as  the  other 
requisite  facts.  U.  S.  v.  Rosenthal  (G. 
G.  1903)  126  Fed.  766,  judgment  af- 
firmed Browne  v.  U.  S.  (1905)  145  Fed. 
1,  76  0.  G.  A.  31,  writ  of  certiorari  de- 
nied (1906)  26  Sup.  Gt  755,  200  U.  S. 
618,  50  L.  Ed.  623. 

Goods  woven  wholly  from  sUk  from 
4  to  12  inches  wide,  and  used  directly 
in  these  widths  for  trimming  women's 
hats,  etc.,  are  not  assessable  as  trim- 
mings, under  paragraph  390,  Act  1897, 
not  being  trimmings  until  made  into 
designs  to  be  applied  as  trimmings,  or 
into  trimmings  as  they  are  applied  to 
articles  being  trimmed,  but  are  assess- 
able as  manufactures  of  silk,  under  par- 
agraph 391.  Robinson  v.  U.  S.  (G.  G. 
1903)  121  Fed.  204. 

Merchandise  composed  of  silk  and 
wool,  silk  being  the  component  mate- 
rial of  chief  value,  cannot  be  classified 
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xmder  Act  1890,  as  a  "manufacture  of 
;iilk  or  of  which  silk  is  the  component 
material  of  chief  value,"  being  within 
the  proviso  of  that  paragraph  declaring 
that  "all  such  manufactures  of  which 
wool  *  *  *  is  a  component  material 
shall  be  classified  as  manufactures  of  . 
wool"  Arnold  v.  U.  S.  (G.  O.  1902) 
113  Fed.  1004. 

Fabrics  composed  in  chief  value  of 
silk  woven  22  inches  wide,  and  used  for 
making  waists  or  skirts  for  women's 
and  children's  dresses,  and  also  for 
sleeves  and  trimming  of  dresses,  and 
which  were  known  commercially  as 
silks,  held  to  be  dutiable  xmder  para- 
graph 302,  Act  1894,  as  manufactures 
of  silk,  "or  of  which  silk  is  the  com- 
ponent material  of  chief  value,"  and 
not  under  paragraph  283.  McGreery 
V.  U.  S.  (G.  G.  1897)  87  Fed.  191, 
judgment  affirmed  U.  S.  ▼.  McGreery 
(1898)  91  Fed.  115,  33  G.  O.  A.  39a 

A  light  woven  fabric,  used  for  the 
lining  of  coats,  of  which  one-sixth  of 
the  material  is  silk  and  the  rest  cotton, 
and  in  which  one  proportion  in  bulk  of 
silk  is  worth  as  much  as  seven  propor- 
tions of  cotton,  held  properly  assessed 
for  duty,  under  Act  1883,  as  manufac- 
ture of  silk  and  cotton,  of  which  silk  is 
the  component  material  of  chief  value. 
Lesher  v.  Seeberger  (G.  G.  1889)  40 
Fed.  61. 

23.  Mousselines.— Light-weight  woven 
silk  fabrics,  6,  8,  and  10  inches,  re- 
spectively, in  width,  and  generally 
known  as  "chifEon,"  "gauze,"  or  "mous- 
seline  bands,"  held  not  articles  made  of 
chiffon,  but  are  the  material,  chiffon, 
from  which  something  can  oe  made. 
The  fabrics  are  dutiable  as  manufac- 
tures of  silk  under  paragraph  403,  Act 
1909.  U.  S.  V.  Geasar  &  Go.  (1912)  3 
Gt.  Gust  App.  214. 

Mousselines  held  dutiable,  not  as  wov- 
en fabrics  in  the  piece,  but  as  manu« 
factures  of  silk,  under  paragraph  403, 
Act  1909.  U.  S.  V.  Wertheimer  Bros. 
(1912)  2  Gt  Gust  App.  515.  See,  al- 
so, Robinson  v.  U.  S.  (G.  G.  1903)  121 
Fed.  204. 

24w  Parasol  ooverSd— Parasol  covers 
of  silk,  with  an  overwork  finish  of  net- 
ting and  figured  silk,  were  dutiable  as 
"manufactures  of  silk,"  under  para- 
graph 414,  Act  1890,  and  not  as  "lac- 
es," under  paragraph  413.  U.  S.  v. 
Stern  (G.  G.  1896)  72  Fed.  44. 

25.  Powder  made  from  raw  8ilk.^A 
powder  made  from  raw  silk,  which  is 
used  in  the  manufacture  of  wall  paper 
and  artificial  flowers,  held  dutiable  \m- 
der  paragraph  391,  Act  1897,  as  man- 
ufactures of  silk,  or  at  least  so  dutiable 
by  similitude.  W.  W.  Thomas  &  Co. 
V.  U.  S.  (1906)  145  Fed.  1023,  74  G.  G. 
A.  682,  affirming  judgment  (G.  G.  1905) 
140  Fed.  93. 

26.  Remanltrf— Sio-called  remanit,  in 
the  form  of  ropes,  braids,  and  mats» 
which  has  been  manufactured  from  silk 
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produced  l>y  carbonizing  rags  contain- 
ing silk,  held  to  be  a  manufacture  of 
silk,  within  the  meaning  of  Act  1897, 
par.  391.  Frank  v.  U.  S.  (1906)  149 
Fed.  1023,  7Q  0.  C.  A.  360,  affirming 
judgment  (C.  C.  1906)  143  Fed.  702. 

27.  Ribbons^— Ribbons  of  silk  used  in 
trimming  hats  held  not  dutiable  as  silk 
merchandise.    See  paragraph  358. 

Silk  ribbons,  of  which  some  were,  and 
others  were  not,  in  the  nature  of  trim- 
mings, but  which,  whenever  used  for 
trimmings,  are  required  to  be  further 
fashioned  for  such  use,  and  which  are 
not  in  fact  or  commercially  within  the 
class  of  goods  known  as  "trimmings," 
held  not  dutiable  as  silk  trimmings,  un- 
der paragraph  300,  Act  1897,  but  as 
manufactures  of  silk,  not  specially  pro- 
vided for,  under  paragraph  391.  Gart- 
ner &  Friedenheit  v.  U.  S.  (C.  C.  1904) 
131  Fed.  574. 

28.  Screens.  —  Embroidered  silk 
screens  with  wooden  framework  held 
dutiable  as  articles  in  chief  value  of 
silk.    See  paragraph  358. 

29.  Shirtings.— Silk  and  cotton  shirt- 
ings, invoiced  as  "mixed  shirtings," 
consisting  of  cotton  warp  threads,  some 
white  and  some  colored,  and  silk  weft 
threads,  the  cptton  constituting  63.27 
per  cent,  in  weight  of  the  fabric,  and 
the  silk  36.73  per  cent  in  weight,  the 
silk  being  largely  the  component  mate- 
rial of  chief  value,  held  dutiable  at 
50  per  cent,  ad  valorem,  under  para- 
graph 414,  Act  1890,  and  not  at  10 
cents  per  square  yard,  and  35  per  cent, 
ad  valorem,  under  paragraph  348.  In 
re  Quaintance  (C.  O.  1892)  49  Fed/ 
829. 

30.  Silk-oovered  wlre^— Collar  sup- 
porters, made  of  a  thin  steel  silk-cover- 
ed wire  bent  into  a  series  of  open  loops, 
with  the  ends  of  the  wire  bent  back  and 
soldered  so  as  to  form  a  closed  loop  at 
each  end  of  the  article,  held  dutiable  un- 


der Act  1909  as  manufactures  of  silk 
not  specially  provided  for.  Schloss  Go. 
V.  U.  S.  (1912)  3  Gt.  Gust.  App.  459. 
See,  also,  Strouse,  Adler  &  Go.  v.  Same 
(1912)  3  Ot  Gust  App.  184. 

31.  Silk  in  the  gum.— Decisions  on  the 
computation  of  duties  by  weight,  and  as 
to  silk  in  the  gum,  and  silk  boiled  off, 
see  H.  Mendelson  &  Co.  v.  U.  S.  (1907) 
154  Fed.  33,  83  C.  G.  A.  145  (reversing 
decision  [C.  C.  1906]  146  Fed.  78); 
U.  S.  V.  H.  B.  Claflin  Co.  (1899)  92 
Fed.  914,  35  0.  C.  A.  80;  Rice  v.  U. 
S.  (C.  G.  1901)  123  Fed.  848;  Mendel- 
son V.  Same  (1911)  1  Gt  Gust  App. 
346. 

32.  Strings  for  musical  instrumentSw— 
Strings  for  musical  instruments,  com- 
posed of  catgut  wo^nd  with  silk,  silk  be- 
ing the  component  material  of  chief 
value,  are  dutiable  under  paragraph  318, 
Act  1913,  as  a  manufacture  of  which 
silk  is  the  component  material  of  chief 
value,  not  specially  provided  for,  and 
not  under  paragraph  373,  as  parts  of 
musical  instruments.  Fischer  v.  U.  S. 
(1915)  6  Ct  Gust  App.  443. 

33.  Tapestries.  —  Articles  known  as 
"tapestries,"  and  not  commercially 
known  as  "pile  fabrics,"  though  a  por- 
tion thereof  has  a  pile  surface,  held  im- 
properly assessed  for  duty  as  "pile  fab- 
rics," under  Act  1894,  par.  299.  but 
within  the  provisions  of  paragraph  302. 
U.  S.  V.  McGibbon  (1902)  113  Fed.  1021, 
51  G.  G.  A.  625,  affirming  judgment  Mc- 
Gibbon V.  U.  S.  (G.  G.  1900)  107  Fed. 
265. 

34.  Veilings^— Silk  veilings  held  not 
dutiable  as  manufactures  of  silk.  See 
paragraph  317. 

35.  Vest  chainsw— Silk  vest  chains,  in 
which  silk  is  the  component  of  chief 
value,  held  dutiable  at  50  per  cent  ad 
valorem,  under  Act  1883.  par.  383. 
Zimmern  v.  U.  S.  (G.  C.  1895)  69  Fed. 
467. 


319.  Yarns,  threads,  filaments  of  artificial  or  imitation  silk,  or  of 
artificial  or  imitation  horsehair,  by  whatever  name  known,  and  by 
whatever  process  made,  35  per  centum  ad  valorem ;  beltings,  cords, 
tassels,  ribbons,  or  other  articles  or  fabrics  composed  wholly  or  in 
chief  value  of  yarns,  threads,  filaments,  or  fibers  of  artificial  or 
imitation  silk  or  of  artificial  or  imitation  horsehair,  or  of  yarns, 
threads,  filaments  or  fibers  of  artificial  or  imitation  silk,  or  of  ar- 
tificial or  imitation  horsehair  and  india  rubber,  by  whatever  name 
known,  and  by  whatever  process  made,  60  per  centum  ad  valorem. 

Notes  of  Deolslons 

r.  S.  130,  56  li.  Ed.  125,  affirming  judg- 
ment Eckstein  v.  U.  S.  (1909)  167  Fed. 
802,  93  C.  G.  A.  192. 

On  reliquidadon  the  collector  disre- 
garded the  mandate  of  the  board.  Th& 
board  had  made  an  attempt  by  its  order 
to  segregate  the  cases  in  which  the  arti- 
ficial horsehair  covered  by  its  decision 
was  contained,  and  it  is  dear  it  was 
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Artificial  horsehair.— Imitation  horse- 
hair produced  from  cotton  waste  by  a 
chemical  process,  being  like  cotton  yam 
as  to  material  and  use,  is  dutiable  under 
the  similitude  clause  of  Act  1897,  at  the 
rate  levied  by  paragraph  302,  on  cotton 
yarn,  and  not  under  section  6,  as  a  non- 
enumerated  manufactured  article.  U.  S. 
V.  Eckstein  (^11)  82  Sup.  Gt.  65,  222 
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intended  to  decide  that  the  cases  named  U.  S.  v.  Ewing  &  Clancy  (1012)  3  Ct. 

contained  artificial  horsehair.    U.  S.  v.  Gust.  App.  333.    See,  also,  S£ein  &  Co. 

Eckstein  (1914)  5  Ct  Cust.  App.  315.  v.  U.  S.  (1912)  2  Ct.  Cast  App.  519; 

Viscelline,  which  is  cotton  thread  coat-  U.  S.  v.  Vietor  (1911)  1  Ct.  Cust.  App. 

ed  with  viscose  material,  held  dutiable  297. 

under  paragraph  405,  Act  1909,  arti-  The  merchandise  is  the^  crudest  form 
ficial  or  imitation  horsehair,  by  whatever  of  artificial  silk  known  to  the  throw- 
name  known  and  by  whatever  process  ster*s  trade.  It  corresponds  precisely 
made.  U.  S.  v.  Eckstein  (1912)  3  Ct  to  the  natural  silk  single  as  this  is  made 
Cust.  App.  75.  up  from  the  cocoon.     It  was  properly 

Artificiai  8llk.-The  proper  rate  of  Jeld  to  be  in  the  form  of  singles  and  not 
duty  in  this  case  is  such  ai  ad  valorem  ^«»°J'  ^^^»  *^«  ^«™  ^^y'^  *.^,«  determm- 
rate  as,  upon  a  computation  based  upon  J5«  ^^^^  ^^  consideration,  it  was  dutia- 
the  valie  per  pound  of  the  artificial  silk  "«  f  f^^'5^  under  paragraph  405  Tar- 
fabric,  it  is  found  such  fabric  would  f,  ^ct  1909.  US  v.  Straus  &  Co. 
pay  under  the  compound  rates  provided  <1»12)  2  Ct  Cust  App.  395. 
for  in  paragraph  405.  So  the  intention  Imitation  yarn.— Imitation  silk  yarn, 
of  the  law,  that  the  artificial  silk  fabric  which  is  made  from  cotton  waste  sub- 
shall  not  escape  the  duty  imposed  there-  jected  to  a  chemical  process,  whereby 
on  under  paragraph  405,  is  attained,  the  it  loses  its  identity  as  cotton,  and  which 
beads  and  other  materials  entering  into  resembles  silk  yam  in  quality,  texture, 
the  fringe  pay  a  rate  of  duty  not  less  and  use,  held,  by  virtue  of  the  similitude 
than  the  00  per  cent,  ad  valorem  impos-  clause  in  section  7,  Act  1897,  to  be  du- 
ed  thereon  under  paragraph  421,  and  tiable  at  the  rate  applicable  to  silk  yam, 
at  the  same  time  such  beads  and  other  under  paragraph  385k  Von  Bernuth  v. 
materials  are  not  charged  with  the  ex-  U.  S.  (C.  C.  1904)  133  Fed.  800,  judg- 
treme  penalty  it  is  contended  should  be  ment  reversed  Hardt  Von  Bernuth  & 
charged  on  them,  they  being  found  asso-  Co.  v.  Same  (1906)  146  Fed.  61,  76  C. 
ciated   with    the   artificial    silk   fabric.  C.  A.  638. 

SCHEDULE  M.~PULP,  PAPERS,  AND  BOOKS 

320.  Sheathing  paper,  pulpboard  in  rolls,  not  laminated,  roofing 
felt,  common  paper-box  board,  not  coated,  lined,  embossed,  printed 
or  decorated  in  any  manner,  nor  cut  into  shapes  for  boxes  or  other 
articles,  5  per  centum  ad  valorem. 

321.  Filter  masse  or  filter  stock,  composed  wholly  or  in  part  of 
wood  pulp,  wood  flour,  cotton  or  other  vegetable  fiber,  20  per  cen- 
tum ad  valorem. 

322.  Printing  paper  (other  than  paper  commercially  known  as 
handmade  or  machine  handmade  paper,  japan  paper,  and  imitation 
japan  paper  by  whatever  name  known),  unsized,  sized,  or  glued, 
suitable  for  the  printing  of  books  and  newspapers,  but  not  for  cov- 
ers or  bindings,  not  specially  provided  for  in  this  section,  valued 
above  5  cents  per  pound,  twelve  per  centum  ad  valorem:  Provided, 
however.  That  if  any  country,  dependency,  province,  or  other  sub- 
division of  government  shall  impose  any  export  duty,  export  li- 
cense fee,  or  other  charge  of  any  kind  whatsoever  (whether  in  the 
form  of  additional  charge  or  license  fee  or  otherwise)  upon  print- 
ing paper,  wood  pulp,  or  wood  for  use  in  the  manufacture  of  wood 
pulp,  there  shall  be  imposed  upon  printing  paper,  values  above  5 
cents  per  pound,  when  imported  either  directly  or  indirectly  from 
such  country,  dependency,  province,  or  other  subdivision  of  gov- 
ernment, an  additional  duty  equal  to  the  amount  of  the  highest 
export  duty  or  other  export  charge  imposed  by  such  country,  de- 
pendency, province,  or  other  subdivision  of  government,  upon  ei- 
ther printing  paper,  or  upon  an  amount  of  wood  pulp,  or  wood  for 
use  in  the  manufacture  of  wood  pulp  necessary  to  manufacture 
such  printing  paper. 

This  paragraph  was  amended  by  Act  Sept.  8,  1916,  c.  463,  {  600,  39  Stat, 
to  read  as  set  forth  above.  Said  amendment  consisted  in  changing  the  figures 
in  the  sixth  line  from  2^  to  5,  and  in  changing  the  figures  in  the  twelftii 
line  from  2^  to  6. 

Notes  of  Declaloiui 

Canadian   reciprocity  act.F— Section  2      to  entry  of  wood  pulp,  etc.,  held  not 
of  the  Canadian  reciprocity  act,  relating      affected  by  the  operation  of  section  1 
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of  Buch  act    CJlifif  Paper  Co.  v.  U.  S. 
(1913)  4  Ct.  Cnst  App.  186. 

Countervailing  duty^-In  the  form  of 
a  license  fee  for  the  privilege  of  cutting 
pnlp  wood  on  public  lands  in  the  prov- 
ince of  Quebec,  a  certain  sum  is  col- 
lected on  what  is  consumed  in  manu- 
facture within  Canada  and  a  greater 
sum  on  what  is  exported.  Held,  that  in 
its  essentia]  nature  this  is  the  imposi- 
tion of  an  export  duty  equal  to  the  dif- 
ference between  the  two  sums,  and  is 
therefore  within  the  purview  of  Act 
1897,  par.  393.  Heckendorn  v.  U.  S. 
(1908)  162  Fed.  141,  89  C.  C.  A.  165, 
writ  of  certiorari  denied  (1909)  29  Sup. 
Ct.  096.  214  U.  S.  514,  53  L.  Ed.  1063. 

In  regard  to  pulp  imported  from  Cana- 
da, made  from  wood  of  which  a  part  is 
subject  to  a  Canadian  expoH  duty,  held 
that  the  countervailing  duty  equal  to 
such  export  duty,  which  is  imposed  un- 
der Act  1897,  should  be  assessed  on  the 
basis  of  the  percentage  used  therein  of 
wood  subject  to  the  export  duty,  when 
such  percentage  is  established  by  satis- 
factory evidence.  The  action  of  the 
province  of  Quebec  in  imposing  a  license 
fee  for  cutting  wood  on  public  lands, 
which  is  reduced  when  the  wood  is  man- 
ufactured into  pulp  in  Canada,  is  in  ef- 
fect the  imposition  of  an  "export  duty 
on  pulp  wood  exported  to  the  United 
States."  Pulp  produced  in  Canada  from 
wood  cut  on  public  lands  in  Quebec  is 
subject  to  the  countervailing  duty,  ir- 
respective of  whether  it  is  manufactured 
into  pulp  in  that  province  or  not.  The 
British  North  America  Act  (St.  30-31 
Vict  c.  3,  |§  91,  92)  gives  the  Do- 
minion of  Canada  exclusive  power  to 
impose  export  and  import  duties,  but 
distributes  among  the  provinces  of  Caur 
ada  certain  legislative  powers,  includ- 
ing that  of  taxation  by  way  of  license; 
and  under  this  authority  the  province  of 
Quebec  imposes  what  is  in  point  of  fact 
and  in  effect  an  export  duty.  Held,  that 
such  dut^  is  imposed  by  a  "country  or 
dependency."  [U.  S.  Comp.  St.  1901, 
p.  16711-  F.  W.  Myers  &  Co.  v.  U.  S. 
(1906)  144  Fed.  1021.  73  C,  C.  A.  596. 
The  question  is  whether  there  was 
by  a  Canadian  rule  or  regulation  any 
prohibition  or  restriction  of  exportation, 
either  by  contractual  relation  or  other- 
wise, directly  or  indirectly,  applicable 
to  this  merchandise— whether  Act  July 
26,  1911,  controls.  Section  13  of  the 
Canadian  woods  and  forest  regulations 
did  contain  such  a  prohibition,  and,  so 
far  as  the  record  discloses,  it  remained 
in  force  until  December  31,  1912,  when, 
by  an  order  in  council,  the  prohibition 
was  not  to  be  enforced  and  provision 
was  made  that  the  prohibition  was  to  be 
deemed  inoperative  from  May  1,  1911. 
Tlie  merchandise  here,  as  the  record 
shows,  was  cut  from  the  lands  describ- 
ed in  that  order,  and  was  manufactured, 
in  part  at  least,  prior  to  December  31, 
1912.  Cur  statute  has  its  own  field  of 
operation,  and  this  operation  is  not  to 
be  defeated  by  another  authority.    Un- 


der our  statute  and  under  the  facts 
shown  here  this  wood  pulp  and  news 
print  paper  were  not  entitled  to  free  en- 
try. U.  S.  V.  Laurentide  Paper  Co. 
(1915)  5  Ct  Cust  App.  519. 

The  expression  in  section  2,  Act  July 
26,  1911,  "being  the  products  of  Can- 
ada/* describes  and  refers  to  wood  pulp 
manufacture.d  in  Canada  from  pulp 
wood,  without  regard  to  the  place  or 
country  where  the  wood  grew  or  was 
cut.  The  condition  of  free  entry  here 
was  that  the  wood  from  which  it  was 
made  must  be  entitled  to  free  and  unre- 
stricted export  and  there  was  no  inten- 
tion to  declare  that  the  country  of  man- 
ufacture must  also  be  the  country  of 
origin  of  the  raw  material.  Under  the 
favored  nation  clause  this  German  wood 
pulp  made  of  wood  cut  in  Russia  was 
entitled  to  free  entry.  U.  S.  v.  Castle, 
Gottheil  &  Overton  (1914)  5  Ct  Cust. 
App.  366.  See,  also,  Balfour  v.  Sul- 
livan (C.  C.  1884)  19  Fed.  578. 

The  question  for  determination  is 
whether  the  written  contracts  between 
the  appellee  here  and  the  province  of 
Ontario,  Canada,  impose  any  restric- 
tions upon  appellee's  right  to  export 
wood  pulp  manufactured  from  pulp 
wood  cut  upon  crown  lands.  Held,  that 
the  contracts  impose  certain  conditions, 
some  new,  some  old,  to  be  complied 
with  by  the  appellee  as  a  continuing  con- 
sideration for  the  abrogation  of  the 
pre-existing  contractual  prohibition  of 
export  of  such  pulp  wood  and  the  enjoy- 
ment of  the  grant  of  the  right  to  ex- 
port the  same;  that  these  conditions, 
whether  precedent  or  subsequent,  im- 
pose burdens  upon  and  result  in  a  re- 
striction of  the  export  of  the  pulp  wood 
from  which  the  importations  were  man- 
ufactured; .and  therefore  that  free  en- 
try cannot  be  had  under  the  provisions 
of  section  2  of  an  act  of  Congress  enti- 
tied  "An  act  to  promote  reciprocal  trade 
relations  with  the  Dominion  of  Canada, 
and  for  other  purposes,"  approved  July 
26,  1911.  U.  S.  V.  Spanish  River  Pulp 
&  Paper  Mills  (Ud.)  (1914)  5  Ct  Cust 
App.  235. 

Printing  papers—Imitation  parchment 
paper  held  not  dutiable  as  printing  pa- 
per.    See  paragraph  332. 

Paper  for  printing  covers  for  pam- 
phlets held  not  dutiable  as  printing  pa- 
per suitable  for  books,  etc.  See  para- 
graph 332. 

Handmade  paper  suitable  for  printing 
books  and  newspapers  held  dutiable  as 
"printing  paper  •  *  ♦  suitable  for 
books  and  newspapers,"  under  Act  1897, 
par.  396,  rather  than  as  "handmade 
♦  •  ♦  paper."  U.  S.  v.  Millor,  Sloan 
&  Wright  (1904)  135  Fed.  340,  68  C. 
C.  A.  131  (affirming  judgment  Miller, 
Sloane  &  Wright  v.  U.  S.  [C.  C.  19041 
128  Fed.  469);  Davies,  Turner  &  Co. 
V.  U.  S.  (C.  C.  1909)  172  Fed.  298 
(judgment  reversed  U.  S.  v.  Davies, 
Turner  &  Co.  [19101  177  Fed.  371,  101 
C.  C.  A.  425). 

In  Act  1897,  par.  396,  the  provision 
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for  "  'printing  paper'  suitable  for  books 
and  newspapers*'  prescribes  an  excep- 
tionally low  duty  on  snch  material  on 
account  of  the  educational  value  of 
books  and  newspapers,  and  only  such 
paper  as  comes  within  the  true  spirit  of 
the  law  should  be  assessed  thereunder. 
A  thin,  flimsy,  colored  paper,  said  to 
be    used    for    "printing    circulars    and 


printing  of  all  kinds,"  but  not  shown  to 
be  used  for  books  or  newspapers,  is  not 
within  the  scope  of  the  provision.  Gal- 
lenkamp  v.  Wyman  (C.  C.  1906)  178 
Fed.  460. 

"Suitabia."— In  the  Uriff  law  "suita- 
ble" means  actually,  practically,  and 
commercially  fit.  Elahlen  y.  U.  S. 
(1911)  2  Gt  Gust  App.  206. 


323.  Papers  commonly  known  as  copying  paper,  stereotype  pa- 
per, bibulous  paper,  tissue  paper,  pottery  paper,  letter-copying 
books,  wholly  or  partly  manufactured,  crepe  paper  and  filtering 
paper,  and  articles  manufactured  from  any  of  the  foregoing  pa- 
pers or  of  which  such  paper  is  the  component  material  of  chief 
value,  30  per  centum  ad  valorem. 

Notes  of  Deolsioiui 


Copying  paper^— A  paper  manufactur- 
ed of  natural  barks  or  reeds  having 
an  inherent  color  that  persists  through 
all  processes  to  which  it  may  be  sub- 
jected and  remains  a  characteristic  of 
the  finished  product  held  a  colored  pa- 
per; and  copying  paper  made  of  it  is 
colored  copying  paper,  dutiable  under 
paragraph  397,  Tariff  Act  1897.  Da- 
vison V.  U.  S.  (1911)  2  Gt  Gust  App. 
78. 

Crepe  paper.— The  provision  for 
"crepe  paper"  in  Act  1897,  was  intend- 
ed to  apply  to  paper  subjected  to  a 
creping  process;  and  a  paper  made  by 
that  process  and  resembling  crepe  pa- 
per generally,  but  somewhat  heavier, 
and  treated  with  sizing  for  waterproof- 
ing purposes,  is  dutiable  thereunder. 
Fiegel  V.  U.  S.  (1909)  167  Fed.  537,  93 
G.  G.  A.  215,  affirming  judgment  (G.  G. 
1908)  160  Fed.  285. 

"Grepe  tissue  paper"  or  "crepe  tis- 
sue," which  had  acquired  no  designa- 
tion in  commerce  prior  to  Act  1890,  be- 
ing a  crinkled  paper,  much  heavier  than 
tissue  paper,  made  of  tougher  and 
stronger  stock,  is  not  dutiable  as  "tis- 
sue paper,"  under  paragraph  419,  but 
under  paragraph  422,  as  "sJl  other  pa- 
per not  specially  provided  for."  Den- 
nison  Mfg.  Go.  v.  U.  S.  (1896)  72  Fed. 
258,  18  G.  G.  A.  543,  reversing  (G.  G. 
1895)  66  Fed.  728. 

Filtering  paper.— Filtering  paper  that 
has  been  cut  into  disks  and  made  ready 
for  use  in  filtering  held  not  by  this 
treatment  removed  from  the  provision 
in  paragraph  419,  Act  1890,  for  "pa- 
pers commercially  known  as  ♦  ♦  ♦ 
'filtering  paper/  •  •  ♦  made  up  in 
copying  books,  reams,  or  in  any  other 
form."  Alexander  Murphy  &  Go.  v. 
U.  S.  (G.  G.  1895)  148  Fed.  336. 

Tissue  paper.— An  absorbent  paper 
used  by  dentists  held  not  dutiable  as 
tissue  paper.     See  paragraph  332. 

Tissue  paper  for  making  letterpress 


copies  of  written  matter  held  within 
the  clause  imposing  a  duty  of  35  per 
centum  ad  valorem  "on  all  other  paper 
not  otherwise  provided  for,"  and  not 
within  the  clause  providing  for  "paper, 
♦  ♦  ♦  printing,  unsized,  used  for 
books  and  newspapers  exclusively,  20 
per  centum  ad  valorem."  Lawrence  ▼. 
•Merritt  (1888)  8  Sup.  Gt  1099,  127  U. 
S.  113,  32  L.  Ed.  91. 

Tissue  paper  having  colors,  printed 
or  stamped  thereon,  and  not  of  one 
uniform  color,  held  dutiable  under  Act 
1890,  par.  419,  as  "tissue  paper,  white 
or  colored,"  and  not  under  paragraph 
423,  as  "printed  matter,  not  specially 
provided  for."  Kraft  v.  U.  S.  (G.  G. 
1894)  61  Fed.  398. 

Thin,  unsized  paper,  of  fine,  soft  tex« 
ture,  silky  to  the  touch,  translucent, 
and  to  a  limited  extent  transparent, 
used  for  wrapping  articles,  especially 
those  which  the  manufacturer  does  not 
wish  to  tarnish,  commonly  known  to 
the  trade  as  tissue  paper,  weighing 
10^  to  10^  pounds  per  ream  of  480 
sheets  measuring  20  by  30  inches,  is 
properly  classified  as  tissue  paper,  not- 
withstanding the  fact  that  its  weight  is 
much  greater  than  that  of  the  ordinary 
tissue  paper.  Such  paper  is  more  spe- 
cifically classified  as  "tissue  paper,"  un- 
der paragraph  323,  Act  1913,  than  as 
"wrapping  paper,"  under  paragraph 
828,  or  "papers  ♦  ♦  ♦  not  specially 
provided  for,"  under  paragraph  332. 
Germania  Importing  Go.  v.  U.  S.  (1915) 
6  Gt  Gust.  App.  467. 

The  proviso  to  paragraph  410,  Act 
1909,  covers  all  articles  composed  of 
tissue  paper,  and  by  providing  that  such 
articles  shall  pay  no  less  rate  of  duty 
than  that  imposed  upon  the  component 
paper  of  chief  value  of  which  any  such, 
article  is  made,  the  classification  of 
tissue  paper  fans  was  fixed  as  proper 
under  that  paragraph.  U.  S.  v.  Mason 
Bros.  &  Go.  (1911)  2  Gt  Gust  App. 
236.  See,  also,  R.  F.  Downing  v.  U.  S. 
(G.  G.  1905)  141  Fed.  490. 


324.  Papers  wholly  or  partly  covered  with  metal  leaf  or  with 
gelatin  or  flock,  papers  with  white  coated  surface  or  surfaces,  cal- 
ender plate  finished,  hand  dipped  marbleized  paper,  parchment  pa- 
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per,  and  lithographic  transfer  paper  not  printed,  25  per  centum  ad 
valorem ;  papers  with  coated  surface  or  surfaces  suitable  for  cov- 
ering boxes,  not  specially  provided  for,  whether  or  not  embossed 
or  printed  except  by  lithographic  process,  40  per  centum  ad  va- 
lorem ;  all  other  paper  with  coated  surface  or  surfaces  not  special- 
ly provided  for  in  this  section ;  uncoated  papers,  gummed,  or  with 
the  surface  or  surfaces  wholly  or  partly  decorated  or  covered  with 
a  design,  fancy  effect,  pattern,  or  character,  whether  produced  in 
the  pulp  or  otherwise  except  by  lithographic  process,  cloth-lined 
or  reenforced  papers,  and  grease-proof  and  imitation  parchment 
papers  which  have  been  supercalendered  and  rendered  transparent 
or  partially  so,  by  whatever  name  known,  all  other  grease-proof 
and  imitation  parchment  papers,  not  specially  provided  for  in  this 
section,  by  whatever  name  known,  bags,  envelopes,  and  all  other 
articles  composed  wholly  or  in  chief  value  of  any  of  the  foregoing 
papers,  not  specially  provided  for  in  this  section,  and  all  boxes  of 
paper  or  papier  mache  or  wood  covered  with  any  of  the  forego- 
ing papers  or  covered  or  lined  with  cotton  or  other  vegetable  fiber, 
35  per  centum  ad  valorem;  albuminized  or  sensitized  paper  or 
paper  otherwise  surface-coated  for  photographic  purposes,  25  per 
centum  ad  valorem;  plain  basic  papers  for  albuminizing,  sensitiz- 
ing, baryta  coating,  or  for  photographic  or  solar  printing  pro- 
cesses, 15  per  centum  ad  valorem. 

Note*  of  Decisioiui 


Imitation    parchmant    paperd-^mita- 

tion  parchment  paper.     See  paragraph 
332. 

Paper  with  surface  decorated  or  cov- 
ered with  a  dasign.— Box  tops  made  of 
surface-coated  paper  and  having  de- 
signs printed  by  the  lithographic  pro- 
cess held  dutiable  as  "surface-coated 
papers  ♦  *  ♦  printed,"  under  para- 
graph 398,  Act  1897,  rather  than  as 
lithographic  prints  under  paragraph 
400.  Devoy  v.  U.  S.  (0.  O.  1906)  147 
Fed.  765. 

The  paper  of  the  importation  has  an, 
embossed  surface  design  and  is  intend-' 
ed  for  use  as  covers  for  books  and 
pamphlets.  The  proviso  to  paragraph 
415,  Act  1909,  relating  to  embossed 
paper  is  limited  to  such  embossed  paper 
as  appears  in  the  form  of  designs  and 
shapes  lilce  those  there  specified.  The 
proviso  does  not  apply  to  this  importa- 
tion. Steinman  v.  U.  S.  (1913)  4  Ct 
Cust  App.  240. 

Paper  subjected  to  processes  by 
which,  after  a  finished  design  in  colors 
had  been  imprinted  on  it,  it  was  sat- 
urated with  linseed  oil  and  no  varnish 
or  other  substance  was  applied  to  pro- 
duce an  added  surface,  held  not  a  sur- 
face-coated paper.  It  is  dutiable  as  a 
**paper  with  the  surface  decorated  or 
covered  with  a  design,  fancy  effect, 
pattern,  or  character,  •  ♦  ♦  but 
not  by  lithographic  process,"  under 
paragraph  411,  Act  1909.  Knauth, 
Nachod  &  Kuhne  v.  U.  S.  (1913)  4  Ct 
Chist.  App.  11. 

Paper  intended  for  use  as  book  cov- 
ers, having  impressed  on  it  a  surface 
figure  or  design .  which  makes  of  the 
paper  something  more  than  plain  paper 
embossed,    held    dutiable    under   para- 
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graph  411,  Act  1909.     Steinman  v.  U. 
S.  (1912)  3  Ct  Cust  App.  392. 

To  bring  a  wrapping  paper  with  a 
decorated  surface  within  the  pertinent 
provision  of  paragraph  411,  Act  1909, 
it  is  unnecessary  to  show  the  decora- 
tion was  placed  on  the  paper  by  a  sep- 
arate and  independent  decorative  pro- 
cess; the  language  of  the  statute  is 
"whether  produced  in  the  pulp  or  oth-  , 
erwise,"  and  it  appears  here  the  dec- 
orated effect  was  produced  by  the  in- 
tentional use  for  that  purpose  of  a 
particular  kind  of  felt  or  felt  blanket 
It  was  dutiable  under  paragraph  411 
of  the  act  Dunn  v.  U.  S.  (1911)  2  Ct 
Cust  App.  65. 

Papier  mach^.— Merchandise  invoiced 
and  known  as  "papier  mach6"  held  du- 
tiable as  such,  though  every  constituent 
of  that  article  may  not  be  present  in 
the  composition  of  which  the  merchan- 
dise is  made.  Wanamaker  v.  Cooper 
(C.  C.  1895)  69  Fed.  465. 

Separate  provision  is  made  by  para- 
graph 418,  Act  1909,*  for  boxes  made 
wholly  or  in  chief  value  of  paper  or 
papier  mach^,  if  covered  with  surface- 
coated  paper;  but  such  an  eo  nomine 
designation  cannot  be  taken  to  exclude 
the  article  so  designated  from  an  ap- 
plicable part  of  the  customs  law  enact- 
ed to  simplify  administration  and  to 
minimize  frauds  on  the  revenue.  Spiel- 
man  V.  U.  S.  (1911)  2  Ct  Cust  App. 
61. 

Parchment  papard— Paper  made  from 
wood  pulp  subjected  to  the  single  pro- 
cess of  immersion  in  an  alkaline  solu- 
tion, while  sometimes  included,  in  com- 
mercial language,  in  the  general  class 
of  parchment  paper,  is  usually  desig- 
nated commercially  as  'imitation  parch- 
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ment,"  "parchment  No.  2  "  or  "grease- 
proof wrapping  paper,"  and  was  not 
dutiable  as  parchment  paper,  under 
paragraph  308  of  Act  1894.  U.  S.  ▼. 
Stone  (1900)  101  Fed.  713,  41  a  O. 
A.  624. 

Parchment  paper  is  made  from  veg- 
etable fiber,  not  from  wood  pulp,  is  un- 
sized, and  is  treated  with  dilute  sul- 
phuric acid.  It  is  dull  in  finish,  dense, 
hard,  and  hornlike.  It  is  greaseproof, 
waterproof,  translucent,  and  is  much 
more  tenacious  than  the  original  mate- 
rial White  glace  wrapping  paper  held 
dutiable  under  Act  1909  as  **imitation 
parchment  papers  which  have  been  su- 
percalendered  and  rendered  transpar- 
ent or  partly  so  by  whatever  name 
known."  Germania  Importing  Co.  v. 
U.  S.  (1913)  4  Ct  Oust.  App.  29. 

An  importation  known  as  parchment 
cloth,  made  of  parchment  paper  and 
cotton  cloth,  the  parchment  paper  be- 
ing the  component  of  chief  value,  its 
use  not  appearing  by  proof,  but  its  ap- 
parent characteristics  indicating  an  ar- 
ticle differing  from  either  paper  or  cot- 
ton cloth  taken  alone,  and  with  distin- 
guishing characteristics  of  its  own,  was 
properly  classified  by  the  collector  as 
a  manufacture  of  parchment  paper  and 
cotton  cloth,  dutiable  under  paragraph 
411,  Act  1909.  Stursberg,  ScheU  & 
Go.  v.  U.  S.  (1912)  8  Ct  Cust  App. 
370. 

Prints  not  lithographed  on  surfaca- 
coated  paper.— Illustrations  were  im- 
ported for  use  as  pages  of  a  magazine, 
but  came  in  separately  from  the  text 
of  the  magazine.  Paragraph  634,  Act 
•  1909,  granted  free  entry  to  "periodi- 
cals," but  this  provision  does  not  ex- 
tend to  parts  of  periodicals  import- 
ed alone.  They  were  properly  assessed 
as    "prints    not   lithographed    on    sur- 


face-coated paper,"  under  paragraph 
411,  Act  1909.  Kraemer  &  Co.  v.  U.  S. 
(1914)  5  Ct  Cust  App.  66. 

Surface-coated  paper.— Handmade 
surface-coated  paper  held  not  dutiable 
as  surface-coated  paper  not  specially 
provided  for.    See  paragraph  326. 

Paragraph  415,  Act  1909,  applies 
only  to  papers,  plain  or  pnnteu,  but 
not  lithographed.  Embossed  paper  or- 
naments composed  in  chief  value  of 
metal-coated  paper  held  clearly  subject 
to  the  terms  of  paragraph  411  of  that 
act  U.  S.  V.  Wyman  &  Co.  (1913)  4  Ct 
Cust  App.  411.  See,  also,  Same  v. 
Fuld  (1913)  4  Ct  Cust  App.  234; 
Knauth  v.  U.  S.  (1912)  3  Ct  Cust  App. 
183. 

By  the  deliberate  change  made  and 
appearing  in  paragraph  411,  Act  1909, 
making  it  read  "paper  with  coated  sur- 
face or  surfaces,  not  specially  provided 
for,"  it  cannot  be  doubted  a  change  of 
meaning  was  intended;  and  transfer 
papers  that  have  a  coated  surface  or 
surfaces  held  dutiable  under  that  par- 
agraph. American  Express  Co.  v.  U. 
S.  (1912)  2  Ct  Cust  App.  459. 

Reviewing  the  history  of  the  relevant 
clause  in  Tariff  Act  1909  and  the  con- 
struction given  to  the  previous  acts, 
paper,  whether  plsdn  or  surfaced  to  be 
coated,  metal  coated,  is  found  to  be 
dutiable  under  paragraph  411  of  that 
act  as  "papers  with  coated  surface  or 
surfaces  *  ♦  ♦  if  wholly  or  partly 
covered  with  metal  or  its  substitutes" 
at  5  cents  per  pound  and  20  per  cent, 
ad  valorem.  Kupfer  Bros.  v.  U.  S. 
(1911)  2  Ct  Cust  App.  302. 

Paper  boxes  covered  with  embossed 
surface -coated  paper  held  dutiable  un- 
der paragraph  411,  Act  1909.  Wool- 
worth  V.  U.  S.  (1910)  1  Ct  Cust  App. 
120. 


325.  Pictures,  calendars,  cards,  booklets,  labels,  flaps,  cigar 
bands,  placards,  and  other  articles  composed  wholly  or  in  chief 
value  of  paper  lithographically  printed  in  whole  or  in  part  from 
stone,  gelatin,  metal,  or  other  material  (except  boxes,  views  of 
American  scenery  or  objects,  and  music,  and  illustrations  when 
forming  a  part  of  a  periodical  or  newspaper  or  of  bound  or  un- 
bound books,  accompanying  the  same,  not  specially  provided  for 
in  this  section)  shall  pay  duty  at  the  following  rates :  Labels  and 
flaps  printed  In  less  than  eight  colors  (bronze  printing  to  be 
counted  as  two  colors),  but  not  printed  in  whole  or  in  part  of 
metal  leaf,  15  cents  per  pound;  cigar  bands  of  the  same  number 
of  colors  and  printings,  20  cents  per  pound ;  labels  and  flaps  printed 
in  eight  or  more  colors  (bronze  printing  to  be  counted  as  two 
colors),  but  not  printed  in  whole  or  in  part  of  metal  leaf,  20  cents 
per  pound;  cigar  bands  of  the  same  number  of  colors  and  print- 
ings, 25  cents  per  pound;  labels  and  flaps  printed  in  whole  or  in 
part  of  metal  leaf,  35  cents  per  pound;  cigar  bands  printed  in 
whole  or  in  part  of  metal  leaf,  40  cents  per  pound ;  booklets,  7  cents 
per  pound;  all  other  articles  not  exceeding  eight  one-thousandths 
of  an  inch  in  thickness,  15  cents  per  pound;  exceeding  eight  one- 
thousandths  of  an  inch  and  not  exceeding  twenty  one-thousandths 
of  an  inch  in  thickness  and  less  than  thirty-five  square  inches  cut- 
ting size  in  dimension,  5  cents  per  pound;  exceeding  eight  and  not 
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exceeding  twenty  one-thousandths  of  an  inch  in  thickness  and 
thirty-five  square  inches  and  over  cutting  size  in  dimension,  7 
cents  per  pound;  exceeding  twenty  one-thousandths  of  an  inch 
in  thickness,  5  cents  per  pound,  providing  that  in  the  case  of  ar- 
ticles hereinbefore  specified  the  thickness  which  shall  determine 
the  rate  of  duty  to  be  imposed  shall  be  that  of  the  thinnest  litho- 
graphed material  found  in  the  article,  but  for  the  purpose  of  this 
paragraph  the  thickness  of  lithographs  mounted  or  pasted  upon 
paper,  cardboard,  or  other  material  shall  be  the  combined  thick- 
ness of  the  lithograph  and  the  foundation  upon  which  it  is  mounted 
or  pasted;  books  of  paper  or  other  material  for  children's  use, 
lithographically  printed  in  whole  or  in  part,  not  exceeding  in 
weight  twenty-four  ounces  each,  4  cents  per  pound ;  fashion  maga- 
zines or  periodicals  printed  in  whole  or  in  part  by  lithographic  pro- 
cess or  decorated  by  hand,  6  cents  per  pound ;  booklets,  wholly  or 
in  chief  value  of  paper,  decorated  in  whole  or  in  part  by  hand  or  by 
spraying,  whether  or  not  lithographed,  10  cents  per  pound ;  decal- 
comanias  in  ceramic  colors,  weighing  not  over  one  hundred  pounds 
per  thousand  sheets,  on  a  basis  of  twenty  by  thirty  inches  in  di- 
mensions, 60  cents  per  pound ;  all  other  decalcomanias,  except  toy 
decalcomanias,  IS  cents  per  pound. 

Note*  of  Deolslona 


Beoklats  decorated  by  hand^— Hand- 
decorated  booklets  with  pyroxylin  cov- 
ers and  paper  inserts,  value  in  chief 
of  pyroxylin,  held  dutiable  under  par- 
agraph 412,  Tariff  Act  1909,  as  "book- 
lets, decorated  in  whole  or  in  part  by 
hand,  •  *  *  whether  or  not  litho- 
graphed," and  not  as  manufactures  of 
pyroxylin  under  paragraph  17.  U.  S. 
V.  Hagelberg  (1912)  3  Ot  Cust  App. 
341. 

Books  for  children's  u8e.^Books  for 
children's  use,  containing  illuminated 
lithographic'  prints,  the  books  being  in 
the  German  language,  held  taxable  under 
Act  1897,  par.  400,  providing  for  "books 
of  paper  of  other  material  for  children's 
use,  containing  illuminated  lithographic 
prints,  not  exceeding  in  weight  24  ounc- 
es each,"  as  the  provision  is  more  spe- 
cific than  that  in  paragraph  502,  for 
"books  ♦  •  ♦  printed  exclusively 
in  languages  other  than  English."  P. 
H.  Petry  &  Co.  v.  U.  S.  (1903)  127 
Fed.  115,  62  C.  O.  A.  115,  affirming 
judgment  F.  H.  Petry  &  Co.  v.  U.  S. 
(C.  C.  1903)  121  Fed.  207. 

Decalcomanias.p— Decalcomania  books 
held  not  dutiable  as  lithographic  prints. 
See  paragraph  842. 

Chromolithographs  printed  from  oil- 
stones upon  paper,  commonly  known  as 
"decalcomania  pictures,"  are  subject  to 
an  import  duty  of  ^  pef  cent,  ad 
valorem,  under  K.  S.  §  2i504.  Arthur 
V.  MoUer  (1878)  97  U.  S.  365,  24  L. 
Ed.  1046. 

Decalcomania  paper  held  not  dutiable, 
under  Act  1897,  pars.  400,  403,  as 
lithographic  prints  or  printed  matter, 
being  commercially  a  distinct  article 
from  either,  but  falls  under  the  pro- 
vision for  "surface-coated  papers 
♦  ♦  •  printed"  under  paragraph  898. 
U.  S.  V.  O.  G.  Hempstead  &  Son  (G. 
a  1906)  159  Fed.  290. 


Decalcomanias  not  in  ceramic  colors 
backed  with  metal  leaf  fall  appropri- 
ately under  the  classification  "lUl  other 
decalcomanias"  in  paragraph  412,  Act 
1909.  U.  S.  V.  Palm,  Fechteler  &  Co. 
(1913)  4  Ct  Cust.  App.  1. 

Decalcomanias  for  ceramic  decora- 
tion, the  decorating  to  be  done  by 
transferring  the  figures  and  designs 
from  the  paper  to  pottery  and  fixing 
them  on  the  pottery  by  burning  or 
baking,  held  lithographic  prints,  and 
dutiable  as  such  within  the  meaning  of 
paragraph  400,  Act  1897.  U.  S.  v. 
Borgfeldt  &  Co.  (1911)  2  Ct  Cust  App. 
197. 

Cigar  bands^— lithographic  cigar  la- 
bels, printed  in  various  colors,  includ- 
ing bronze,  held  dutiable  at  20  cents 
per  pound,  under  paragraph  308,  Act 
1894,  if,  reckoning  the  bronze  as  two 
colors,  the  labels  would  have  less  than 
ten  colors,  the  bronze  not  being  of 
chief  value,  nor  predominant  U.  S.  v. 
Wagner  (C.  C.  1897)  84  Fed.  161. 

Estimating  thickness^-In  construing 
Act  1897,  par.  400,  held,  as  to  litho- 
graphic prints  in  the  form  of  folding 
pictures,  of  which  substantial  parts 
are  of  one  thickness,  and  relatively 
smaller  parts,  consisting  of  Uttle  figures 
of  an  ornamental  and  incidental  char- 
acter, of  a  less  thickness,  that  they 
should  be  classified  according  to  the 
thickness  of  the  substantial  portions. 
Fuld  &  Co.  V.  U.  S.  (C.  C.  1905)  138 
Fed.  973. 

The  narrow  strips  of  hinges  to  which 
the  lithographic  prints  are  united  to 
make  up  the  folding  pictures  appear 
as  serving  simply  to  join  one  with  the 
other  and  not  as  a  formation  or  base 
upon  which  the  print  is  mounted  or 
pasted.  The  first  part  of  the  proviso 
to  paragraph  412,  Act  1909,  alone  ap- 
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plies.      HenBel,    Bnickmann    &    Lor- 
bacher  v.  U.  S.  (1913)  4  Ct  Gust  App. 

Fashion  plates^— Colored  fashion 
plates  held  not  liable  to  duty,  under 
R.  S.  {  2504.  Blood  y.  Merrltt  (a  C 
1882)   11  Fed.  289. 

Labels.— The  Christmas  seals  of  the 
importation  are  used  during  the  Christ- 
mas holidays  by  attaching  them  indis- 
criminately to  all  kinds  of  packages, 
regardless  of  the  contents  of  these. 
They  are  not  properly  labels,  and  arts 
not  dutiable  as  such  under  paragraph 
412,  Act  1909.  Gibson  Art  Co.  v.  U. 
&  (1914)  5  Ct  Cust.  App.  385. 

Lithographic  prints.  —  Articles  com- 
posed of  cardboard  on  which  lithograph- 
ic prints  have  been  pasted  held  not 
dutiable  as  lithographic  prints.  See 
paragraph  332. 

Box  tops  made  of  surface-coated  pa- 
per and  having  designs  printed  by  the 
lithographic  process  held  not  dutiable 
as  lithographic  prints.  See  paragraph 
824. 

Lithographic  prints,  pasted  on  sheets 
of  paper  and  embossed  so  as  to  form 
frames,  held  dutiable  as  "articles  pro- 
duced in  part  by  lithographic  process," 
under  Act  1890,  par.  420.  U.  S.  v. 
WeUler  (1895)  65  Fed.  418,  12  C.  C. 

A.  608. 

Calendars  composed  of  lithographic 
sheets  with  a  metal  strip  at  each  end, 
and  having  a  calendar  pad  composed 
of  lithographic  sheets  attached  thereto, 
the  lithographic  prints  being  the  most 
important  feature  of  the  importation, 
held  dutiable  as  lithographic  prints 
bound,  under  Act  1897,  par.  400,  rather 
than  as  printed  matter  (paragraph  403), 
or  as  manufactures  of  paper  (para- 
graph 407).  Luyties  Bros.  v.  U.  S.  (0. 
C.  1910)  180  Fed.  1022. 

Under  Act  1897,  par.  400,  relating 
respectively  to  "lithographic  prints" 
and  to  "booklets,"  articles  consisting 
of  several  post  cards  folded  together 
and  ready  to  be  detached,  with  a  paper 
cover  pasted  thereon,  are  covered  by 
the  former  rather  than  the  latter  term. 
Downing  &  Co.  v.  U.  S.  (C.  C.  1909) 
172  Fed.  447. 

The  expression  "lithographic  prints,** 
in  Act  1897,  par.  400,  had  no  such  defi- 
nite, .  general,  and  uniform  meaning  in 
the  wholesale  trade  and  commerce  of 
the  United  States  at  the  time  of  the 
passage  of  that  act  as  to  control 
its  construction.  Knauth,  Nachod  & 
Kuhne  v.  U.  S.  (C.  C.  1907)  155  Fed. 
144. 

A  book  having  no  lithographic  prints, 
except  one  on  the  front  cover,  held  not 
to  be  within  the  provision  for  "books 
♦  •  ♦  containing  illuminated  litho- 
graphic prints,"  in  Act  1897,  par.  400. 

B.  P.  Dutton  &  Co.  v.  U.  S.   (C.  O. 
1907)  154  Fed.  214. 

The  provision  in  paragraph  412,  Act 

(6340) 


1909,  beginning  "all  other  articles  than 
those  hereinbefore  specifically  provid- 
ed," relates  only  to  such  goods  as  are 
lithographically  printed  and  not  to  such 
as  those  in  one  of  these  appeals,  ad* 
mittedly  not  lithographed.  U.  S.  ▼. 
Fuld  &  Co.  (1913)  4  Ct  Cust  App. 
234. 

The  merchandise  consisted  of  sheets 
of  paper  lithographically  printed  vrith 
colored  designs,  and  not  exceeding  eight 
one-thousandths  of  an  inch  in  thick- 
ness. Paragraph  412,  Act  1909,  con- 
tains unmistakable  evidence  that  con- 
gress intended  to  name  the  exceptions 
to  its  application,  and  that  apart  from 
those  exceptions  it  was  meant  to  cover, 
as  is  there  expressly  declared,  articles 
composed  wholly  or  in  chief  value  of 
paper  lithographically  printed,  in  whole 
or  in  part,  whether  such  articles  are  or 
are  not  ejusdem  generis  with  those  first 
designated.  The  merchandise  is  du- 
tiable under  that  paragraph.  Overton 
&  Co.  V.  U.  S.  (1912)  2  Ct  Cust  App. 
422. 

Thin,  flat  pieces  Of  surface-coated 
paper,  with  pictures  or  designs  litho* 
graphically  printed  thereon,  and  of 
such  dimensions  as  to  admit  on  proper 
manipulation  of  being  made  into  box 
covers  and  designed  for  that  use,  held 
classifiable  either  as  surface-coated  pa* 
pers  printed  under  paragraph  398,  or 
as  lithographic  prints  under  paragraph 
400,  Act  1897.  Conformably,  however, 
to  section  7  of  that  act  requiring  the 
higher  rate  to  be  imposed,  they  are  du- 
tiable under  paragraph  400  as  litho- 
graphic prints.  U.  S.  v.  Tate  (1911) 
1  Ct  Cust  App.  434.  See,  also,  Devoy 
V.  U.  S.  (C.  C.  1906)  147  ^ed.  765. 

Gelatin  prints  produced  by  the  licht- 
drflck  process  were  not  dutiable  under 
paragraph  403,  Act  1897,'  but  under 
paragraph  400  of  that  act  Rotograph 
Co.  V.  U.  S.  (1910)  1  Ct  Cust  App.  82. 

Views  and  post  cardSd-^The  "cutting 
size"  of  post  cards,  imported  in  a  fold- 
ed, undetached  condition,  should  be  as- 
certained, under  Act  1897,  par.  400,  by 
measuring  each  card  by  itself,  rather 
than  taking  the  whole  series  ^  the 
unit  of  measurement  Downing  &  Co. 
V.  U.  S.  (C.  C.  1909)  172  Fed.  447. 

Views  covered  by  paragraph  412, 
Act  1909,  are  such  as  present  actual 
places,  buildings,  landscapes,  or  scenes 
within  the  United  States.  And  pictures 
that  imaginatively  portray  events  In 
the  life  of  Washington  held  not  views 
of  American  scenery  or  objects,  but  du- 
tiable as  cards  lithographically  printed 
under  paragraph  412,  Act  1900.  Ra- 
phael Tuck  &  Sons  Co.  v.  U.  S.  (1913) 
3  Ct  Cust  App,  501. 

Embossing  implies  a  perceptibly  rais- 
ed surface  and  a  raised  surface  that  is 
perceptibly  a  form,  figure,  or  design, 
but  the  surface  of  such  a  form,  figure, 
or  design  needs,  in  order  to  be  em- 
bossed, to  be  raised  only  above  the 
surface  immediately  surrounding  it  and 
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not  necessarily  abore  the  general  sur- 
face of  the  article.  Post  cards  orna- 
mented by  a  printing  in  gold  on  a  gela- 
tin surface  and  impressed  with  an  in- 
dented design,  producing  thereby  an  ef- 
fect in  relief,  are  dutiable   as  cards, 


"either  die  cut  or  embossed,"  under 
paragraph  412,  Act  1900;  and  this 
whether  the  embossed  effect  was  or  was 
not  intended  to  be  produced.  Stiner 
&  Son  and  Bischoff  &  Co.  y.  U.  S. 
(1911)  2  Ct.  Oust  App.  347. 


326.  Writing,  letter,  note,  drawing,  handmade  paper  and  paper 
commercially  known  as  handmade  paper  and  machine  handmade 
paper,  japan  paper  and  imitation  japan  paper  by  whatever  name 
known,  and  ledger,  bond,  record,  tablet,  typewriter,  and  onionskin 
and  imitation  onionskin  papers  calendered  or  uncalendered, 
whether  or  not  any  such  paper  is  ruled,  bordered,  embossed, 
printed,  lined,  or  decorated  in  any  manner,  25  per  centum  ad  va- 
lorem. 

Notes  of  Deolsiona 


Handmade  papers.— Handmade  print- 
ing paper  held  not  dutiable  as  hand- 
made paper.    See  paragraph  322. 

The  provision  in  Act  1897,  par.  401, 
for  handmade  paper  held  not  restrict- 
ed to  paper  ejusdem  generis  with  the 
writing,  letter,  and  other  papers  enu- 
merated in  that  paragraph;  and  hand- 
made surface-coated  paper  is  more 
specifically  provided  for  thereunder 
than  under  the  provision  in  paragraph 
398,  for  surface-coated  paper  "not 
specially  provided  for."  U.  S.  v.  Seyd 
(1907)  158  Fed.  408,  85  O.  G.  A.  518, 
reversing  judgment  Seyd  v.  U.  S.  (0. 
0.  1907)  162  Fed.  657. 

The  handmade  papers  covered  by  Act 
1897,  par.  401,  enumerating  "writing, 
letter,  handmade,  drawing,  ♦  *  ♦ 
and  typewriter  paper,"  held  nbt  only 
those  used  as  writing  papers,  but  also 
that  suitable  for  other  uses,  as  hand- 


made India  transfer  paper  used  for 
making  lithographic  transfers  and  in 
printing.  Edward  Benneche  &  Bro. 
V.  U.  S.  (1907)  153  Fed.  861,  83  C.  C. 
A.  43. 

The  term  "handmade"  as  applied  to 
paper  is  precise,  explicit,  specific,  and 
controlling,  and  since  the  handmade  pa- 
per of  the  importation  weighed  10 
pounds  to  the  ream,  it  was  dutiable 
under  paragraph  401,  Act  1897.  Ameri- 
can Trading  Co.  v.  U.  S.  (1911)  2 
(X  Oust  App.  237. 

Onionskin  paper^The  rare  and  ex- 
ceptional use  of  onionskin  paper  for 
printing  purposes  does  not  constitute 
it  printing  paper  and  It  was  dutiable 
as  paper  not  specially  provided  for 
under  paragraph  402,  Act  1897.  Kah- 
len  v.  U.  S.  (1911)  2  Ct.  Oust  App. 
206. 


327.  Paper  envelopes,  folded  or  flat,  not  specially  provided  for 
in  this  section,  IS  per  centum  ad  valorem. 


Notes  of  Deelsloiui 


E  n veto peSd— Paper  cut  into  pieces 
adapted  to  be  folded  into  envelopes  held 
not  dutiable  as  paper  envelopes.  See 
paragraph  332. 

Paper  cut  into  particular  shapes  and 
sizes,  ready  to  be  folded  and  gummed, 
so  as  to  constitute  envelopes,  and  found 


to  have  been  commercially  known  as 
"flat  envelopes"  at  the  time  of  the  pas- 
sage of  the  act,  held  dutiable  as  ''pa- 
per envelopes,  plain"  under  Act  1897, 
par.  399.  Hunter  v.  U.  S.  (0.  C.  1906) 
143  Fed.  914. 


328.  Jacquard  designs  on  ruled  paper,  or  cut  on  Jacquard  cards, 
and  parts  of  such  designs,  cardboard  and  bristol  'board,  press 
boards  or  press  paper,  paper  hangings  with  paper  back  or  com- 
posed wholly  or  in  chief  value  of  paper,  and  wrapping  paper  not 
specially  provided  for  in  this  section,  25  per  centum  ad  valorem. 


Notes  of  Deolslons 


Cardboard.— Plain  cardboard  that  has 
been  embossed  to  give  it  an  appear- 
ance of  grain  leather  by  passing  it  be- 
tween a  smooth  and  an  indented  roller 
remains  cardboard;  and  it  is  not  du- 
tiable as  paper,  but  as  cardboard,  under 
paragraph  415,  Act  1909.  U.  S.  v. 
Meyerson  (1911)  2  Ct  Cust  App.  225. 

Wall  paper^The  evidence  does  not 
show  that  the  paper  of  the  importation 
is    either    commercially    or    commonly 


known  as  printing  paper,  distinguish- 
able as  such  from  wall  paper.  It  was 
not  brought  in  to  be  used  in  printing 
books,  and  the  testimony  is  conflicting 
as  to  whether  it  is  suitable  for  such  a 
purpose.  Thomas  &  Co.  v.  U.  S.  (1912) 
2  Ct.  Cust  App.  397. 

Wrapping  papers-Material  having  the 
ordinary  thickness  of  wrapping  paper, 
with  the  appearance  of  wrapping  paper 
and  used  as  such,  must  be  deemed  not 
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^ood   pulp,  but   wrapping   paper,   and      for.    Gerxnania  Importing  Co.  ▼.  U.  S. 
was  dutiable  under  paragraph  402,  Act      (1011)  2  Gt  Gust.  App.  55. 
1897,  as  paper  not  specially  provided 

329.  Books  of  all  kinds,  bound  or  unbound  including  blank 
books,  slate  books  and  pamphlets,  engravings,  photographs,  etch- 
ings, maps,  charts,  music  in  books  or  sheets,  and  printed  matter, 
all  the  foregoing,  and  not  specially  provided  for  in  this  section,  15 
per  centum  ad  valorem.  Views  of  any  landscape,  scene,  building, 
place  or  locality  in  the  United  States,  on  cardboard  or  paper,  not 
thinner  than  eight  one-thousandths  of  one  inch,  by  whatever  pro- 
cess printed  or  produced,  including  those  wholly  or  in  part  pro- 
duced by  either  lithographic  or  photogelatin  process  (except  show 
cards),  bound  or  unbound,  or  in  any  other  form,  20  cents  per 
pound;  thinner  than  eight  one-thousandths  of  an  inch,  $2  per 
thousand. 

Notes  of  Deolsions 


Books  in  general.— Books  held  not 
"manufactures  of  paper"  within  the 
meaning  of  this  section,  providing  for 
a  reduction  of  duties  on  such  manufac- 
tures among  other  articles  enumerated. 
Pott  V.  Arthur  (1881)  104  U.  S.  735, 
26  L.  Ed.  900. 

German  novels  translated  into  Eng- 
lish, printed  at  stated  intervals,  and 
imported  in  pamphlet  form,  could  not 
be  classed  as  "periodicals,"  under  Act 
1890,  par.  657,  but  were  dutiable,  un- 
der paragraph  423,  as  books,  etc 
Eichler  v.  U.  S.  (C.  C.  1896)  71  Fed. 
956, 

Volumes  of  a  series  planned  to  em- 
brace 1,000  titles,  being  reprints  of 
the  world's  classical  literature,  held 
dutiable  under  paragraph  329,  Act 
1913,  at  15  per  cent  ad  valorem,  and 
not  admissible  free  as  text-books  un- 
der paragraph  426.  Dutton  &  Go.  v. 
U.  S.  (1915)  6  Ct  Gust.  App.  460. 

Unbound  photomechanic  reproduc- 
tions of  paintings,  having  descriptive 
titles  appearing  severally  in  the  Ger- 
man, French,  and  English  languages, 
accompanied  by  an  index,  but  intended 
to  be  completed  before  being  bound  or 
published  by  the  addition  of  a  preface 
in  English,  which  would  constitute  Eng- 
lish the  predominant  language,  held  not 
so  far  a  completed  entity  as  to  war- 
rant their  introduction  as  books  pub- 
lished chiefly  in  a  foreign  language. 
These  productions  are  held  dutiable  as 
assessed  under  paragraph  416  of  Act 
1909.  Petry  Go.  v.  U.  S.  (1915)  5  Ct 
Gust  App.  524.  See,  also,  Macmillan 
Go.  V.  Same  (G.  G.  1902)  116  Fed. 
1018. 

Charts^The  meaning  of  the  word 
"chart"  has  been  broadened  since  the 
first  use  of  the  term  in  tariff  legisla- 
tion and  that  the  term  was  employed 
in  the  present  law  with  this  accepted 
broader  meaning.  "Gharts"  in  para- 
graph 416,  Act  1899,  eo  nomine  de- 
scribes an  importation  of  articles  of 
paper  lithographically  printed  which 
exhibit  in  a  pictorial  manner  the  me- 
chanical features  of  a  locomotive  or  an 
automobile.  Sheldon  &  Go.  y.  U.  S. 
(1913)  4  Gt  Gust  App.  42. 
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Engravings^-Under  Act  1857,  color- 
ed engravings  held  dutiable  as  "en- 
gravings," and  not  as  "nonenumerated 
articles."  Knoedler  v.  Schell  (G.  C. 
1860)  Fed.  Gas.  No.  7,890. 

Printed  matter^ln  generals— Iron  ad- 
vertising cards  held  not  dutiable  as 
printed  matter.     See  paragraph  167. 

Paper  bags  with  advertising  matter 
held  not  dutiable  as  printed  matter. 
See  paragraph  332. 

Perforated  cardboards  with  printed 
mottoes  held  not  dutiable  as  printed 
matter.     See  paragraph  332. 

Pictures  printed  from  lithograph 
stones  in  color  made  and  used  for  or- 
nament held  dutiable  as  "printed  mat- 
ter." Arthur  v.  MoUer  (1877)  97  U. 
S.  365,  368,  24  L.  Ed.  1046. 

Paper  used  for  box  tops  and  similar 
purposes,  printed  with  trade-marks  and 
business  names  and  addresses,  and  in 
some  instances  with  floral  or  other 
decorative  designs,  held  dutiable  as 
"printed  matter,"  under  Act  1897,  par. 
403.  Hamilton  v.  U.  S.  (1909)  167 
Fed.  796,  93  G.  G.  A.  186. 

So-called  lace  paper,  which  is  used 
in  decoratively  packing  confectionery, 
etc.,  held  not  brought  within  the  pro- 
vision for  printed  matter  in  Act  1897, 
par.  403,  by  reason  of  having  names 
and  addresses  of  merchants  printed 
thereon.  Said  provision  did  not  cover 
matter  on  which  the  printing  is  but  a 
subordinate  feature.  U.  S.  v.  Hensel, 
Bruckmann  &  Lorbacher  (G.  G.  1907) 
152  Fed.  578. 

Pattern  books  consisting  of  sheets 
of  paper  stitched  or  folded  together, 
upon  which  designs  or  patterns  are 
printed  in  colors,  held  dutiable  as 
printed  matter.  Weihenmyer  v.  Ar- 
thur (G.  G.  1876)  Fed.  Gas.  No.  17,- 
360. 

German  lottery  tickets  printed  in  full 
abroad,  so  as  to  require  no  additions  in 
writing,  held  dutiable  under  R.  S.  § 
2504,  as  "all  printed  matter,"  or  under 
section  2516,  as  nonenumerated  arti- 
cles. U.  S.  V.  Kaub  (D.  G.  1877)  Fed. 
Gas.  No.  15,507. 

illustrated  supplemantSd— An  edi- 
tion of  illustrated  aapplements  printed 
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in  Germany  for  an  American  Crerman 
I>aper  held  free  of  duty  as  a  periodical. 
See  paragraph  329. 

Japanese    napkins^— The    provi- 

flion  for  "printed  matter"  in  Act  1897, 
par.  403,  held  not  to  include  Japanese 
napkins  made  of  crinkled  paper  and 
ornamented  with  designs  in  colors, 
stenciled,  stamped,  or  printed  thereon. 
Morimura  Bros.  v.  U.  S.  (O.  C.  1908) 
172  Fed.  248. 

Photographle  mounts.-— Enamel- 
ed cards  called  "photographic  mounts," 
which  have  passed  through  a  printing 
press,  and  have  printed  thereon  the 
name  and  address  of  the  photographer 
for  whom  they  are  intended,  held  duti- 
able under  Act  1883,  as  "printed  mat- 
ter not  specially  enumerated  or  provid- 
ed for."  Bonte  v.  Seeberger  (C.  O. 
1887)  31  Fed.  884. 

Post    oards^The    provision    in 

Act  1897,  par.  403,  for  "printed  mat- 
ter," includes  post  cards  of  paper  com- 
Uned  with  such  materials  as  celluloid, 
silk,  and  wood,  the  latter  the  compo- 
nents of  chief  value;  one  side  bearing 
floral  and  decorative  effects  produced 
by  spraying  and  embossing,  and  the 
other   being   printed    with    the    words 


"Post  Card"  in  various  languages.  U. 
S.  V.  Deutsch  (1910)  178  Fed.  272, 
101  G.  G.  A.  116,  affirming  judgment 
Deutsch  V.  U.  S.  (G.  G.  1909)  172  Fed. 
290. 

Imported  post  cards  bore  on  the  face 
words  printed  in  different  languages 
and  on  the  back  printed  pictorial  rep- 
resentations, and  were  ornamented 
with  feathers;  the  feathers  being  the 
element  of  chief  value.  Held,  that  the 
printing,  and  not  the  feathers,  consti- 
tuted the  chief  feature  of  the  cards, 
and  that  therefore  the  cards  were 
"printed  matter,"  within  Act  1897.  A. 
H.  Ringk  &  Go.  v.  U.  S.  (G.  G.  1908) 
164  Fed.  1021. 

Samples^— These     samples    that 

show  coloring  results  are  designed  for 
the  use  of  salesmen  who  place  dyes  on 
the  market;  they  are  not  samples  of 
the  dyes  themselves.  The  regulations 
provide  that  samples  to  be  entitled  to 
free  entry  must  be  such  as  "are  ob- 
viously intended  for  use  merely  as 
samples  of  merchandise  to  sell  the 
class  of  goods  which  they  represent." 
These  goods  were  properly  assessed  as 
printed  matter  under  paragraph  416, 
Act  1909.  Badische  Go.  v.  U.  S. 
(1913)  4  Gt  Gust  App.  374. 


330.  Photograph,  autograph,  scrap,  post-card,  and  postage-stamp 
albums,  wholly  or  partly  manufactured,  25  per  centum  ad  valorem. 

Notes  of 

Photograph  albums^-Photograph  al- 
bums, composed  of  paper,  leather,  and 
metal  clasps,  the  paper  being  the  mate- 
rial of  chief  value,  held  dutiable  as  arti- 
cles not  specially  enumerated,  of  which 
paper  is  a  component  material.  Lie- 
benroth  v.  Robertson  (1892)  12  Sup. 
Ct  607,  144  U.  S.  35,  36  L.  Ed.  336, 
reversing  (G.  G.  1888)  33  Fed.  457. 

Postal  eard  albums^— Albums  intend- 
ed  for    holding    collections    of    postal 

331.  Playing  cards,  60  per  centum  ad  valorem. 

332.  Papers  or  cardboard,  cut,  die  cut,  or  stamped  into  designs 
or  shapes,  such  as  initials,  monograms,  lace,  borders,  or  other 
forms,  and  all  post  cards,  not  including  American  views,  plain, 
decorated,  embossed,  or  printed,  except  by  lithographic  process, 
and  all  papers  and  manufactures  of  paper  or  of  which  paper  is  the 
component  material  of  chief  value,  not  specially  provided  for  in 
this  section,  25  per  centum  ad  valorem. 


Deolsioxui 

cards,  a  use  to  which  scrapbooks  are 
not  applied,  held  dutiable  as  "scrap- 
books,"  because  such  articles  were 
commercially  known  as  scrapbooks  at 
the  time  of  the  enactment  of  the  tariff. 
American  News  Go.  v.  U.  S.  (1906) 
149  Fed.  1022,  79  G.  G.  A.  531,  affirm- 
ing judgment  (G.  G.  1906)  142  Fed. 
786,  and  (G.  G.  A.  1906)  148  Fed. 
1017. 


Notes  of  Deoislona 


L 

L 

S. 

4. 

S. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
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14. 


Absorbent  paper. 

Imitation  parchment  paper. 

Lace  paper. 

Manufactures  of  paper. 

MlUboards. 

Paper  boxes. 

Paper  for  printing  covers  of  pamphlets. 

Paper  printed  and  die  cut. 

Paper  umbrellas. 

Screens. 

Slate  books. 

Transfer  paper. 

Velvet  paper. 

Wbat  constitutes  paper. 


I.  Absorbent  papePw— A  very  light  pa- 
per, soft,  semi-transparent,  long-fiber- 


ed,  and  dull-finished,  which  is  highly 
absorbent,  and  therefore  much  used  by 
dentists,  and  which  is  also  used  for 
making  paper  napkins,  held  to  have 
been  dutiable,  under  paragraph  422  of 
Act  1890,  as  "paper  not  specially  pro- 
vided for,"  and  not  to  have  been  "tis- 
sue paper,"  so  as  to  be  dutiable  under 
paragraph  419.  U.  S.  v.  Moses  (1897) 
84  Fed.  329,  28  G.  G.  A.  425. 

2.  Imitation  parchment  papers— An 
imitation  parchment  paper,  known  as 
grease-proof  paper,  which,  though  it 
can  be  printed  on,  is  not  suitable  for 
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printing  purposes,  but  Is  used  almost 
altogether  as  wrapping  paper»  held  not 
dutiable  as  printing  paper,  under  Act 
1897,  par.  896,  but  as  paper  not  special- 
ly provided  for,  under  paragraph  402. 
Germania  Importing  Oo.  v.  U.  S.  (G« 
0.  1905)  142  Fed.  215. 

3.  Lace  paper.— Plain  paper  was 
stamped  by  a  single  operation  into 
shapes  with  lacelike  effects,  which  are 
known  as  tops  or  doilies,  and  are  used 
for  placing  on  the  tops  of  packages  of 
candy,  fruit,  etc.,  or  under  finger  bowls. 
Plain  paper  might  have  been  used  for 
the  same  purpose,  except  that  it  would 
not  have  been  so  pleasing.  Held  that, 
as  the  improvement  of  the  original  ma- 
terial had  not  interfered  with  its  dis- 
tinguishing characteristics,  it  was  duti- 
able as  "paper,*'  rather  than  as  "man- 
ufactures of  paper,"  under  Act  1897, 
pars.  403,  407.  Hamilton  v.  U.  S. 
(1909)  167  Fed.  796,  93  O.  O.  A.  186. 

Lace  paper  doilies,  covers,  tops,  etc, 
used  in  packing  confectionery,  etc., 
which  are  composed  of  paper  perforat- 
ed with  ornamental  designs  and  print- 
ed with  the  names  and  addresses  of 
merchants,  held  not  dutiable  as  paper, 
under  Act  1897,  par.  402,  but  as  man- 
ufactures of  paper,  under  paragraph 
407.  U.  S.  V.  Hensel,  Bruckmann  & 
Lorbacher  (0.  O.  1907)  152  Fed.  578. 

4.  Manufaetttret  of  paper.— Books 
held  not  manufactures  of  paper.  See 
paragraph  329. 

Calendars  composed  of  lithographic 
sheets  held  not  dutiable  as  manu- 
factures of  paper  not  otherwise  provid- 
ed for.    See  paragraph  825. 

Cigarette  papers  held  not  dutiable  as 
manufactures  of  paper.  See  paragraph 
381. 

Crepe  tissue  paper  held  not  dutiable 
as  all  other  paper  not  specially  pro- 
vided for.    See  paragraph  323. 

"Hanssegen,"  or  wall  mottoes,  con- 
sisting of  pasteboard  cards,  held  not 
dutiable  as  manufacture  of  paper.  See 
paragraph  358. 

Paper  having  an  embossed  surface  de- 
sign not  cut  into  shapes  held  not  duti- 
able under  the  terms  of  this  section. 
See  paragraph  324. 

Paper  lamp  shades,  with  rings  of 
wire,  held  not  dutiable  as  manufactures 
of  paper.    See  paragraph  167. 

Pieces  of  paper  which  have  been  cut 
into  shapes  and  sizes  adapting  them  to 
be  folded  so  as  to  constitute  envelopes, 
but  which  are  not  shown  to  have  been 
commercially  known  as  envelopes  at  and 
prior  to  the  time  of  the  passage  of  Act 
1897,  are  not  dutiable  as  "paper  en- 
velopes," under  paragraph  399,  but  as 
manufactures  of  paper,  under  para- 
graph 407.  Hunter  v.  U.  S.  (1904)  134 
Fed.  361,  67  C.  C.  A.  343,  affirming 
judgment  (C.  C.  1903)  126  Fed.  894. 

Artificial  leaves,  if  made  from  paper, 
held  dutiable,  under  Act  1890,  as  "man- 
ufactures of  paper  not  specially  pro- 
vided for,"  under  paragraph  425,  and 
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not  as  ''artificial  flowers  or  parts  there- 
of," under  paragraph  443.  U.  S.  ▼• 
Zeimer  (1901)  107  Fed.  912,  47  C.  C. 
A.  60. 

Articles  composed  of  cardboard  on 
which  lithographic  prints  have  been 
pasted,  and  which  is  cut  into  forms 
adapted  to  be  folded  into  pockets  to 
hang  on  walls,  some  of  them  having 
pincushions  or  calendars  attached,  held 
not  dutiable  as  "lithographic  prints," 
under  Act  1897,  par.  400,  but  as  manu- 
factures of  paper,  under  paragraph  407. 
Knauth,  Nachod  &  Euhne  v.  U.  S.  (O. 
C.  1907)  155  Fed.  144. 

Perforated  cardboard,  on  which  are 
printed  sentences  or  mottoes  to  be  filled 
in  with  embroidery,  held  manufactures 
of  paper,  and  not  printed  matter. 
Weihenmyer  v.  Arthur  (0.  0.  1876) 
Fed.  Cas.  No.  17,360. 

Cardboard,  on  which  is  imprinted  In 
colors  an  ornamental  design  or  pattern 
for  the  purpose  of  showing  the  method 
of  embroidering  the  pattern  upon  can- 
vas, is  a  manufacture  of  paper.    Id. 

Flat  cardboards,  of  different  sizes  and 
shapes,  upon  which  lithographic  prints 
have  been  mounted,  and  that  have  been 
imported  in  a  "knocked-down"  condi- 
tion, but  complete  in  themselves  and 
ready  to  be  assembled  and  used  as  wall 
pockets,  are  not  to  be  deemed  litho- 
graphic prints  and  dutiable  as  such. 
They  have  a  new  name  and  new  use  and 
were  dutiable  under  paragraph  407,  Act 
1897,  as  manufactures  of  paper. 
Knauth  v.  U.  S.  (1911)  1  Ct.  Cust.  App. 
422. 

Fireworks,  called  night  shells,  were 
held  to  be  made  of  paper,  or  that  paper 
is  the  component  material  of  chief 
value.  There  is,  however,  no  evidence 
of  record  as  to  what  is  the  component 
material  of  chief  value  in  these  night 
shells.  On  the  record  they  could  not 
properly  be  held  dutiable  under  para- 
graph 420,  Act  1909.  U.  S.  v.  Schade 
&  Co.  (1915)  6  Ct  Cust.  App.  188. 

A  review  of  the  judicial,  legislative, 
and  administrative  interpretations 
shows  cardboard  made  of  a  single  layer, 
if  not  provided  for  eo  nomine,  is  within 
the  designation  "paper,"  and  that  ar- 
ticles made  of  two  or  more  layers  of 
such  cardboard  are  within  the  designa- 
tion "manufactures  of  paper."  These 
goods  were  properly  held  dutiable  as 
such  under  paragraph  420,  Act  1909. 
U.  S.  V.  Overton  &  Co.  (1915)  6  Ct 
Cust  App.  248. 

5.  Millboards.— Millboards  made  of 
refuse  paper  and  bent  or  curved  in  form 
for  use  in  ceiling  cars  held  not  dutiable 
under  paragraph  402,  Act  1897,  but 
dutiable  as  manufactures  of  paper  un- 
der paragraph  407.  The  Pantasote  CJo. 
V.  U.  S.  (1910)  1  Ct  Cust  App.  47. 

6.  Paper  boxes.— Paper  bags  elabo- 
rately printed  with  advertising  matter 
relating  to  the  goods  intended  to  be 
packed  and  sold  within  them  held  not 
"printed  matter"  within  paragraph  403, 
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Act  1897,  but  dutiable  as  manufactures 
of  paper  not  specially  provided  for, 
under  paragraph  407.  Kraut  y.  XJ.  S. 
(C.  C.  1904)  134  Fed.  701;  Id.  (C. 
G.  1903)  130  Fed.  392,  judgment  af- 
firmed (1905)  142  Fed.  1037,  71  0.  0. 
A.  684. 

7.  Paper  for  printing  covers  of  pam- 
phlots.^The  provision  in  Act  1897,  par. 
396,  for  "printing  paper  ♦  ♦  ♦  suit- 
able for  books  and  newspapers,"  held 
not  Kmited  to  such  paper  as  Is  suit- 
able for  printing  both  books  and  news- 
papers, and  that  certain  paper  used  for 
printing  covers  of  booklets,  pamphlets, 
and  the  like  but  not  suitable  for  print- 
ing newspapers,  was  properly  classifi- 
able for  duty  under  said  provision,  rath- 
er than  under  paragraph  402  of  said 
act  Hensel,  Bruckmann  &  Lorbacher 
▼.  U.  S.  (C.  0. 1908)  126  Fed.  576. 

8.  Paper  printed  and  die  out.^The 
proviso  to  paragraph  415,  Act  1909, 
would  appear  to  have  been  enacted  in 
view  of  the  decision  in  Hamilton  v. 
United  States,  T.  D.  29519,  and  so 
designed  to  impose  an  increased  rate  of 
duty  over  and  above  the  duty  on  paper, 
upon  paper  both  printed  and  die  cut 
with  designs.  Knauth,  Nachod  & 
Kuhne  v.  U.  S.  (1912)  3  Ot.  Gust.  App. 
183. 

9.  Paper  unibreila8.^"Giant  um- 
brellas," being  many-colored,  fantas- 
tically decorated  articles,  of  huge  size, 
covered  with  paper,  in  the  form  of  um- 
breDas,  but  not  used  or  intended  for  use 
as  such,  held  dutiable  under  paragraph 
425  of  Act  1890,  as  manufactures  of 
paper,  and  not  under  paragraph  470, 
as  umbrellas.  U.  S.  v.  Ghina  &  Japan 
Trading  Co.  (1896)  71  Fed.  864,  18  C. 
G.  A.  335,  modifying  judgment  China  & 
Japan  Trading  Co.  v.  U.  S.  (C.  C.  1895) 
66  Fed.  733. 

10.  Screens^— Screens,  which  were 
composed  of  paper,  as  their  component 
materia]  of  chief  value,  and  of  wood 
and  metal,  which  were  used  on  the 
floors  of  dwelling  houses,  or  other 
places,  to  intercept  heat,  light,  or'  mov- 
ing air,  or  to  conceal  portions  of  rooms 
or  objects,  and  which  were  then  known 
in  trade  and  commerce  of  this  country 
as  "paper  screens,"  held  not  dutiable  as 
screens,  under  the  provision  for  "all 
other  mats  not  exclusively  of  vegetable 
material,  screens,  hassocks,  and  rugs," 
contained  in  paragraph  378,  of  Act 
1883,  but  dutiable  under  the  provision 
for   **paper,    manufactures    of,    or    of 
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which  paper  is  a  component  material, 
not  specially  enumerated  or  provided 
for  in  this  act,"  contained  in  paragraph 
888.  Magone  v.  American  Trading  (3o. 
(1892)  57  Fed.  394.    6  C.  C.  A.  407. 

11.  Slate  books.— "Slate  books,"  of 
which  paper  is  a  component  material, 
of  various  sizes,  and  "parchment 
slates,"  composed  of  paper,  in  one  or 
more  folds,  and  covered  with  a  white 
composition,  to  be  written  on  with  lead 
pencil,  held  dutiable  under  Act  1883,  as 
"paper,  manufactures  of,  or  of  which 
paper  is  a  component  material,  not  spe- 
ciiUly  enumerated  or  provided  for,"  and 
not  as  "card  cases,  poeketbooks,  shell 
boxes,  and  all  similar  articles,  of  what- 
ever material  composed,  and  by  what- 
ever name  known,  not  specially  enumer- 
ated or  provided  for  in  this  act,  thirty- 
five  per  centum  ad  valorem."  Keary  v. 
Magone  (C.  C.  1890)  40  Fed.  873. 

12.  Transfer  paper.— So-called  duplex 
lithographic  transfer  paper,  which  is 
used  in  transferring  decalcomania  de- 
signs to  pottery,  and  is  produced  by 
pasting  together  two  sheets  of  paper, 
one  coated  with  a  gummy  substance  and 
the  other  uncoated,  is  "paper,"  rather 
than  "manufactures  of  paper,"  under 
Act  1897,  pa,rs.  403,  407.  B.  F.  Drak- 
enfeld  &  Co.  v.  U.  S.  (1909)  167  Fed. 
798,  93  C.  C.  A.  188. 

IS.  Velvet  papers—Paper  coated, 
colored,  and  embossed  to  imitate  leath- 
er, or  coated  with  flock  to  imitate  vel- 
vet, and  known  to  the  trade  at  the  time 
of  the  passage  of  Act  March  3, 1883,  as 
"fancy  papers,"  held  dutiable  as  paper 
not  specially  enumerated  or  provided 
for,  and  not  as  a  manufacture  of  paper. 
Dejongo  v.  Magone  (1895)  16  Sup.  Ct. 
119,  121,  159  U.  S.  562,  40  L.  Ed.  260. 

Certain  fancy  papers  known  as  "vel- 
vet paper"  and  "embossed  paper,"  used 
in  the  manufacture  of  boxes,  to  cover 
trunks,  and  for  similar  uses,  held  to  be 
dutiable,  under  Act  1883,  par.  392,  as 
"all  other  paper  not  specially  enumer- 
ated or  provided  for,"  and  not  as  "man- 
ufactures of  paper."  Dejonge  v.  Ma- 
gone (C.  0.  1890)  41  Fed.  432. 

14.  What  constitutes  paper.— To  con- 
stitute a  material  paper,  it  is  not  neces- 
sary that  the  machine  used  in  its  manu- 
facture should  be  known  as  a  paper- 
making  machine,  nor  that  the  material 
should  contain  glue,  alum,  and  clay; 
the  product  determines  its  classification. 
Germania  Importing  Co.  v.  U.  S-  (1911) 
2  Ct  Gust  App.  55. 


SCHEDULE  N.— SUNDRIES 

333.  Beads  and  spangles  of  all  kinds,  including  imitation  pearl 
beads,  not  threaded  or  strung,  or  strung  loosely  on  thread  for  fa- 
cility in  transportation  only,  35  per  centum  ad  valorem;  curtains, 
and  other  articles  not  embroidered  nor  appliqued  and  not  specially 
provided  for  in  this  section,  composed  wholly  or  in  chief  value  of 
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beads  or  spangles  made  of  glass  or  paste,  gelatin,  metal,  or  other 
material,  50  per  centum  ad  valorem. 


Note*  of  Deoisions 


2. 


3. 
4. 


10. 


Bead   fringes   and  trimmings. 
Beads  on   strands  to  be  used  as   em- 
broidery. 
Bracelets. 
Curtains. 
6.    Galloons  of  glass  beads. 

6.  Gelatin  spangles. 

7.  Glass  beads. 

8.  Not  threaded  or  strung. 

9.  Imitation   pearl   beads. 
Rosaries. 

IL    Spangled  horsehair  braids. 
12.    Slipper  cases. 

1.  Bead  fringes  and  trimmings.— Bead 

fringes,  which  consist  of  beads  strung 
on  a  cord  or  webbing  and  are  used  to 
decorate  lamps  as  trimmings  and 
shades,  held  not  removed  by  the  doc- 
trine of  ejusdem  generis  from  the  pro- 
vision for  ^'ornaments,  trimmings,  and 
other  articles  ♦  ♦  ♦  in  part  of 
beads,"  in  Act  1897,  par.  408.  Holcomb 
&  Co.  V.  U.  S.  (C.  C.  1910)  180  Fed. 
795. 

Tunics,  motifs,  garnitures,  and  gimps 
of  beads  are  in  chief  value  of  beads  and 
paragraph  333,  Act  1913,  relative  to 
"beads  and  spangles  and  other  articles 
not  appliqu^,  but  composed  in  chief 
value  of  beads,"  applies  more  specifical- 
ly to  the  goods  here  than  paragraph 
358  of  that  act  providing  for,  amongst 
other  articles,  "ornaments**  and  "trim- 
mings." Loewenthal  &  Co.  v.  U.  S. 
(1915)  6  Ct  Cust.  App.  209. 

The  proper  rate  of  duty  in  this  case 
is  such  an  ad  valorem  rate  as  upon 
a  computation  based  upon  the  value  per 
pound  of  the  artificial  silk  fabric  it  is 
found  such  fabric  would  pay  under  the 
compound  rates  provided  for  in  para- 
graph 405.  So,  the  intention  of  the 
law,  that  the  artificial  silk  fabric  shall 
not  escape  the  duty  imposed  thereon 
under  paragraph  405,  is  attained,  the 
beads  and  other  materials  entering  in- 
to the  fringe  pay  a  rate  of  duty  not  less 
than  the  60  per  cent,  ad  valorem  im- 
posed thereon  under  paragraph  421,  and 
at  the  same  time  such  beads  and  other 
materials  are  not  charged  with  the  ex- 
treAie  penalty  it  is  contended  should  be 
charged  on  them,  they  being  found 
associated  with  the  artificial  silk  fabric 
XT.  S.  V.  Ewing  &  Clancey  (1912)  3  Ct 
Cust.  App.  333.  See,  also.  Stein  &  Co. 
V.  U.  S.  (1912)  2  Ct  Oust  App.  519; 
U.  S.  V.  Vietor  (1911)  1  Ct  Cust  App. 
297. 

2.  Beads  on  strands  to  be  used  as 
embroidery^— The  phraseology  of  para- 
graph 421,  Act  1909,  relative  to  beads 
and  spangles,  discloses  a  substantial 
change  from  the  language  in  the  former 
law  relating  to  the  same  subject-mat- 
ter, and  it  appearing  the  importation  is 
of  beads  on  strands  of  a  permanent 
kind  designed  for  use  as  embroidery 
just  as  imported,  they  will  be  deemed 
dutiable   conformably    to    the   require- 
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ments  of  that  paragraph.     Littauer  ▼. 
U.  S.  (1911)  2  Ct  Cust  App.  314. 

3.  Bracelets^-These  bead  bracelets 
are  cheap  in  material  and  construction, 
but  they  are  intended  for  use  by  chil- 
dren as  articles  of  personal  adornment 
and  are  so  used.  They  are  not  used  in 
the  sport  or  play  of  children,  and  so  are 
not  toys,  but  dutiable  as  beaded  arti- 
cles for  adornment  U.  S.  v.  Bernard, 
Judae  &  Co.  (1914)  5  Ct  Cust  App. 
202.  See,  also,  Illfelder  v.  U.  S.  (1910) 
1  Ct  Cust  App.  109. 

4.  Curtains.— Curtains  whose  chief 
value  is  rice  paste  formed  into  regular 
shaped  particles  held  dutiable  under 
Act  1897,  par.  408,  relating  to  "articles 
♦  *  *  in  part  of  beads,**  not  being  ex- 
cluded by  the  doctrine  of  ejusdem  ge- 
neris, though  the  paragraph  also  enu- 
merates laces,  wearing  apparel,  orna- 
ments, etc  Morimura  Bros.  v.  U.  S. 
(1909)  169  Fed.  279,  94  O.  C.  A.  555. 

5.  Gaiioons  of  giass  beads.— Galloons 
of  glass  beads  held  not  dutiable  as  bead 
ornaments.    See  paragraph  358. 

6.  Geiatin  spangies.— The  provision  in 
Act  1897,  par.  408,  for  "articles  •  •  • 
composed  *  •  •  in  part  of  ♦  •  • 
spangles  made  of  •  ♦  ♦  gelatin,"  be- 
ing more  specific  than  that  in  paragraph 
450,  for  "manufactures  of  gelatin." 
Hat  crowns  composed  chiefly  of  gelatin 
spangles  held  dutiable  under  the  former 
provision.  Louis  Metzger  &  Co.  v. 
U.  S.  (1906)  146  Fed.  132,  76  C.  C.  A. 
558,  affirming  judgment  (C.  C.  1905) 
141  Fed.  381. 

Gelatin  spangles  strung  on  cord,  and 
used  in  making  trimmings  or  ornaments 
for  wearing  apparel,  are  ejusdem  ge- 
neris with  the  artides  enumerated  in 
Act  1897,  par.  408,  providing  for  "orna- 
ments, trimmings  and  other  articles*' 
composed  of  gelatin  spangles,  and  are 
dutiable  under  that  provision  rather 
than  under  paragraph  450,  relating  to 
"manufactures  of  ♦  •  ♦  gelatin.** 
Hirsch  v.  U.  S.  (1906)  145  Fed.  1022, 
74  C.  C.  A.  681,  affirming  judgment  G. 
Hirsch*8  Sons  v.  U.  S.  (1905)  141  Fed. 
380. 

7.  Giass  beads.— Glass  beads  without 
holes  for  stringing  held  not  dutiable  as 
glass  beads,  loose  or  unstrung.  See 
paragraph  95, 

Hollow  glass  spheres  used  on  Christ- 
mas trees  held  not  dutiable  as  beads. 
See  paragraph  342. 

Pierced  opal  balls  held  not  dutiable  as 
beads.    See  paragraph  357. 

Strung  beads  of  glass  and  metal  held 
not  dutiable  as  manufactures  of  glass. 
See  paragraph  167. 

Glass  beads,  bars,  and  ornaments, 
drilled,  and  unfit  for  use  in  the  manufac- 
ture of  jewelr7i  held  dutiable  as  beads 
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mider  iMuragrapli  421,  Act  1909.  U.  S. 
▼.  American  Bead  Go.  (1913)  3  Ct 
Oust  App.  609. 

8.  Not  threaded  or  strunfl^— Beads  are 
not  to  be  included  within  the  proTlsion 
in  Act  1807,  par.  408,  for  beads  "not 
threaded  or  strung,"  because  they  are 
strung  only  temporarily.  Henry  E. 
Frankenberg  Co.  v.  U.  S.  (1906)  146 
Fed.  63,  76  G.  G.  A.  614,  affirming 
judgment  (C.  G.  1905)  144  Fed.  704, 
and  judgment  affirmed  (1907)  27  S. 
Ct  628,  206  U.  S.  324,  61  L.  Ed.  1034. 

The  provision  in  paragraph  408,  Act 
1897,  for  ''beads  of  all  kinds  not  thread- 
ed or  strung,"  was  intended  to  exclude 
only  beads  permanently  threaded  or 
strung,  as  in  the  manufacture  of  fab- 
rics and  other  articles,  and  la  held  to 
include  metal  beads  intended  for  the 
manufacture  of  purses,  threaded  or 
strung  temporarily  for  the  purposes  of 
transportation  and  sale  only,  on  cheap, 
weak  cotton  threads,  and  arranged  in 
bunches.  U.  S.  y.  Buettner  (1904)  133 
Fed.  163,  66  G.  G.  A.  289. 

9.  Imitation  pearl  beads^— Pierced 
imitation  pearls  held  dutiable  under  Act 
1897,  par.  408,  relating  to  '^beads  of 
all  kinds,  not  threaded  or  strung,"  rath- 
er than  under  paragraph  436,  as  imita- 
tions of  precious  stones.  U.  S.  y.  Wein- 
berg (G.  G.  1905)  139  Fed.  1006. 

The  proyision  in  Act  1909  for  imita- 
tion pearl  beads  is  more  specific  than 
that  for  imitation  pearls,  and  the  sey- 
eral  proyisions  taken  together  indicate 
a  legislatiye  purpose  to  include  within 
paragraph  449  of  that  act  only  such 
imitation  pearls  for  use  in  the  manufac- 
ture of  jewelry  as  are  not  also  imita- 
tion pearl  beads.     Gohn  &  Bosenber- 


ger  y.  U.  S.  (1914)  6  Gt.  Gust.  App.  339. 
The  testimony  here  is  conyincing  that 
in  trade  and  commerce,  as  well  as  in 
common  speech,  the  articles  of  the  im- 
portation are,  while  often  called  imi- 
tation pearls,  equally  well  known  as 
imitation  pearl  beads.  They  come  ac- 
cordingly within  the  precise  terms  of 
paragraph  421,  Act  1909.  Lorsch  & 
Go.  y.  U.  S.  (1914)  5  Ct.  Gust  App.  93. 

10.  Rosaries.— Bosaries  are  not  an 
enumerated  article  in  the  tariff  act,  and 
under  section  2499  they  are  liable  to 
the  duty  of  50  per  cent  ad^  valorem 
imposed  by  this  section  on  "Beads  and 
bead  ornaments."  Benziger  y.  Bobert- 
son  (1887)  7  Sup.  Ct  1169,  1171,  122 
U.  8.  211,  30  L.  Bd.  1149. 

In  Act  1897,  par.  408,  rosaries  held 
not  subject  to  duty  as  "articles  ♦  ♦  ♦ 
in  part  of  beads,"  because  not  ejusdem 
generis  with  the  other  goods  (orna- 
ments, trimmings,  etc.)  there  enumerat- 
ed. Benziger  Bros.  y.  U.  8.  (G.  G. 
1909)  172  Fed.  280,  judgment  affirmed 
U.  S.  y.  Benziger  Bros.  (1910)  178  Fed. 
1006,  101  G.  C.  A.  664. 

M.  Spangled  horsehair  braidSd— Span- 
gled horsehair  braids  held  not  assess- 
able as  "manufactures  of  wool  orna- 
ments with  beads  or  spangles  of  what- 
ever material  composed,"  under  para- 
graph 371,  Act  1897,  but  as  articles 
"composed  wholly  or  in  part  of  beads 
or  spangles,  ♦  ♦  ♦  but  not  com- 
posed in  part  of  wool,"  under  paragraph 
408.  Veit  Son  &  CJo.  v.  U.  S.  (G.  G. 
1903)  121  Fed.  205. 

12.  Slipper  cases*— Slipper  cases  em- 
broidered with  beads  held  not  dutiable 
as  bead  ornaments.  See  paragraph 
35a 


334.  Ramie  hat  braids,  40  per  centum  ad  valorem;    manufac- 
tures of  ramie  hat  braids,  50  per  centum  ad  valorem. 


Notes  of  Deoisions 


Ramie  braids.— Held  that,  as  to  braids 
of  ramie,  the  proyision  in  paragraph 
339,  Act  1897,  for  **braids  ♦  ♦  ♦  of 
♦  ♦  *  yegetable  fiber,"  is  more  spe- 
cific than  that  in  paragraph  347,  for  *'all 
manufactures   of    *    *    *    ramie"   and 


other  yegetable  fibers;  the  latter  pro- 
yision being  intended  to  embrace  any 
manufactures  of  yegetable  fiber  tfiat 
haye  been  omitted  elsewhere  in  the 
tariff.  U.  S.  y.  Rosenberg  (1906)  145 
Fed.  343,  76  G.  a  A.  217. 


335.  Braids,  plaits,  laces,  and  willow  sheets  or  squares,  composed 
wholly  or  in  chief  value  of  straw,  chip,  grass,  palm  leaf,  willow, 
osier,  rattan,  real  horsehair,  cuba  bark,  or  manila  hemp,  suitable  for 
making  or  ornamenting  hats,  bonnets,  or  hoods,  not  bleacHed,  dyed, 
colored,  or  stained,  15  per  centum  ad  valorem;  if  bleached,  dyed, 
colored,  or  stained,  20  per  centum  ad  valorem ;  hats,  bonnets,  and 
hoods  composed  wholly  or  in  chief  value  of  straw,  chip,  grass, 
palm  leaf,  willow,  osier,  rattan,  cuba  bark,  or  manila  hemp,  wheth- 
er wholly  or  partly  manufactured,  but  not  blocked  or  trimmed,  25 
per  centum  ad  valorem ;  if  blocked  or  trimmed,  and  in  chief  value 
of  such  materials,  40  per  centum  ad  valorem.    But  the  terms 
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"grass"  and  "straw"  shall  be  understood  to  mean  these  substances 
in  their  natural  form  and  structure,  and  not  the  separated  fiber 
thereof. 

Hotes  of  Deoifliou 


L  Braids  or  plaits  of  straw* 

2.  Chinas  and  marcelines. 

8.  Feather-stitched  braids. 

4.  Hats  composed  of  horsehair* 

5.  Hats  made  of  palmetto  leaf. 

6.  Hats  trimmed. 

7.  Horsehair  braids. 

8.  Not  otherwise  provided  for* 

9.  Plateaux  or  flats. 
10.  Straw  laces. 

U.  Untrimmed  hats  of  imitation  horsehair. 

12.  Wool  knit  goods. 

1.  Braids  or  plaits  of  straws— Gold 
straw  braids  and  silver  straw  braids 
held  not  dutiable  under  the  terms  of  this 
parasrraph.     See  paragraph  167. 

A  small  amount  of  cotton  thread  in 
straw  braids  will  not  remove  such  ar- 
ticles from  the  provision  in  Act  1897, 
par.  409,  for  braids  composed  "wholly" 
of  straw,  where  the  thread  is  only  used 
for  temporarily  tying  the  ends  of  the 
braids  to  prevent  them  from  unraveling. 
U.  S.  V.  Samuel  Schifif  &  Co.  (1906)  145 
Fed.  1023,  74  C.  O.  A.  682,  affirming 
judgment  Samuel  SchifiE  &  Go.  v.  U.  S. 
(O.  O.  1905)  140  Fed.  63. 

Merchandise,  consisting  of  wide  braids 
or  plaits  of  straw,  fastened  together  so 
as  to  form  rectangular  strips  measur- 
ing about  18  by  36  inches,  held  not  du- 
tiable as  hats  partly  manufactured,  un- 
der Act  1897,  par.  409,  but  as  straw 
braids  or  plaits,  "suitable  for  making 
or  ornamenting  hats,"  etc.,  under  the 
same  paragraph.  U.  S.  y.  Samuel  SchifE 
&  Co.  (1906)  145  Fed.  1023,  74  0.  O. 
A.  682. 

Braids  composed  in  chief  value,  but 
not  wholly  of  straw,  were  "braids 
♦  ♦  *  composed  of  straw,"  within 
Act  1890.  U.  S.  V.  Rheims  (C.  0. 1894) 
154  Fed.  865,  judgment  affirmed  (1894) 
89  Fed.  1020,  33  O.  C.  A.  687. 

2.  Chinas  and  maroeiines^— The  clause 

of  Act  1883,  providing  for  braids, 
plaits,  flats,  laces,  trimmings,  tissues, 
willow  sheets  and  squares,  used  for 
making  or  ornamenting  hats,  etc.,  in- 
cludes goods  known,  respectively,  as 
"chinas"  and  "marcelines,"  and  princi- 
pally used  for  lining  hats,  if  such  goods 
are  trimmings,  and  are  chiefly  used  for 
making  or  ornamenting  hats,  boni^ets, 
and  hoods.  Meyer  v.  Cadwalader  (G.  G. 
1891)  49  Fed.  19. 

3.  Feather-stitohed  braids.— So-called 
"feather- stitched  braids,"  being  an  ar- 
ticle from  one  quarter  to  one  third  of 
an  inch  in  breadth,  woven  on  a  loom, 
and  ornamented  with  certain  patterns, 
"herring  bone"  and  others,  held  duti- 
able as  cotton  braids,  under  Schedule 
I,  par.  354,  of  Act  1890,  and  not  as 
cotton  trimmings,  under  Schedule  J, 
par.  373,  of  said  act.  In  re  Diecker- 
hofle  (G.  G.  1893)  54  Fed.  161. 

The  interpretation  acquiesced  in 
hitherto  by  the  Department  of  Justice 
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that  "feather-stitched  braids"  are  duti- 
able as  braids  under  paragraph  354, 
Act  1890,  should  also  be  applied  to  the 
term  "braids"  as  used  in  paragraph 
324  of  Act  March  3,  1883.  (1893)  20 
Op.  Atty.  Gen.  621. 

4.  Hats  composed  of  horsehair.— By 
virtue  of  the  similitude  clause  horse- 
hair hats  are  dutiable  at  the  rate  pro- 
vided for  "hats  of  straw  ♦  •  ♦  not 
trimmed,"  by  Act  1897,  par.  409.  Wan- 
amaker  v.  U.  S.  (G.  G.  1909)  169  Fed. 
664,  decree  reversed  U.  S.  v.  Wana- 
maker  (1910)  175  Fed.  900,  99  G.  O. 
A.  390. 

Trimmed  and  untrimmed  hats,  and 
braids,  composed  of  horsehair,  are  re- 
spectively dutiable  by  similitude  as 
straw  hats,  trimmed  and  untrimmed, 
and  ^traw  braids,  suitable  for  hats, 
under  Act  1897,  par.  409.  Rheims  Go. 
V.  U.  S.  (G.  G.  1909)  169  Fed.  662, 
judgment  affirmed  U.  S.  v.  Rheims  Go. 
(1909)  175  Fed.  778,  99  G.  G.  A.  350. 

5.  Hats  made  of  palmetto  leaf.— Hats 
made  of  palmetto  leaf  are  not  hats 
made  of  straw,  chip,  or  grass,  within 
Act  May  22,  1824,  c  136.  U.  S.  v. 
Goodwin  (G.  G.  1825)  Fed.  Gas.  No. 
15,229. 

6.  Hats  trlmmed^-Straw  hats  trim- 
med with  silk  held  not  dutiable  as 
trimmed  straw  hats.  See  paragraph 
317. 

Paragraph  335,  Act  1913,  in  so  far 
as  it  relates  to  straw  hats,  clearly  ap- 
pears to  have  been  framed  to  make  of 
the  trimmed  hat  an  entity  for  deter- 
mining whether  it,  when  trimmed,  is 
still  composed  in  chief  value  of  the  ma- 
terials therein  named.  The  goods  were 
dutiable  as  assessed  under  that  para- 
graph. Aitken,  Son  &  Go.  v.  U.  S. 
(1915)  6  Gt  Gust  App.  232. 

On  some  of  these  hats  the  silk  trim- 
nung  is  worth  more,  on  others  less, 
than  the  straw  body  to  which  it  is  at- 
tached. Paragraph  422,  Act  1909,  im- 
poses a  certain  rate  of  duty  on  hats 
composed  wholly  or  in  chief  value  of 
straw,  whether  wholly  or  partly  man- 
ufactured, but  not  trimmed,  and  anoth- 
er and  higher  rate  of  duty  on  the  same 
hat  if  trimmed.  The  hats  are  here  the 
subject  of  the  duty  imposed,  and  not 
the  trimming  on  the  hats.  U.  S.  y. 
Lord  &  Taylor  (1913)  4  Gt  Gust  App. 
322. 

7.  Horsehair  braids.  —  Horsehair 
braids  held  dutiable  under  Act  1897, 
par.  390,  as  "silk  braids"  by  similitude. 
John  A.  Paterson  &  Go.  v.  U.  S.  (G.  G. 
1907)  159  Fed.  320,  judgment  reversed 
(1908)  166  Fed.  733.  92  G.  0.  A.  524. 

8.  Not  otherwise  provided  for^— The 
words  "not  specially  enumerated  or 
provided  for  in  this  act,"  used  in  Act 
1883,  in  the  clauses  fixing  a  duty  upon 
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'^bonnets,  hats,  and  hoods  for  men, 
women,  children,  composed  of  chip 
ffra&s,"  etc.,  apply  to  articles  of  the  de- 
scription mentioned,  and  not  to  the  ma- 
terial out  of  which  such  articles  are 
made.     (1884)  17  Op.  Atty.  Gen.  672. 

9.  Plateaux  or  flats^'Tlateaux," 
which  are  braids  or  plaits  of  straw 
sewed  or  woven  together  into  an  oyal 
form,  and  are  used  for  making  women's 
hats,  but  have  to  be  manipulated  into 
the  form  desired,  and  pressed  or  wired 
so  as  to  retain  that  form,  and  are  then 
trimmed,  held  properly  classified,  not 
under  Act  1890,  par.  460,  §  1,  **as  man- 
ufactures of  ♦  *  ♦  straw,  ♦  ♦  ♦ 
not  specially  provided  for  in  this  act," 
but  under  paragraph  618,  §  2,  exempt- 
ing from  duty  "braids,  plaits,  laces, 
and  similar  manufactures  composed  of 
straw  •  ♦  •  suitable  for  making  or 
ornamenting  hats,  bonnets,  and  hoods." 
U.  S.  V.  Bacharach  (1899)  92  Fed.  990, 
36  G.  G.  A.  139. 

"Plateaux"  or  "flats,"  manufactured 
from  plaits  of  straw,  held  free  of  duty, 
under  paragraph  518,  Act  1890,  as 
''plaits,  and  similar  manufactures,  com- 
posed of  straw,  suitable  for  making 
or  ornamenting  hats,"  and  not  duti- 
able as  "manufactures  of  straw  not 
specially  provided  for,"  under  para- 
graph 460  of  the  same  act  Worthing- 
ton  V.  U.  S.  (C.  C.  1898)  86  Fed.  118. 

The  importation  was  of  articles  cir- 
cular in  form,  slightly  convex,  but  near- 
ly flat  in  shape,  with  the  appearance  of 
plain  round  mats  of  braided  straw,  but 
without  a  crown  and  untrimmed.  Held, 
since  the  evidence  shows  the  material 
to  be  so  constructed  as  to  permit  of  be- 
ing blocked  into  hats,  without  adding 


any  new  material,  and  that  it  is  so 
blocked,  being  practically  useless  for 
any  other  purpose,  it  was  dutiable  un- 
der paragraph  409,  Act  1897,  as  hats 
composed  of  straw  partly  manufac- 
tured and  untrimmed.  It  was  so  duti- 
able, though  more  than  one  piece  of 
goods  was  sometimes  employed  in  the 
making  of  one  hat.  Schiff  v.  U.  S. 
(1911)  2  Gt.  Gust  App.  89. 

10.  Straw  iaces.— Straw  laces  sewn 
with  cotton  thread  are  not  within  the 
provision  in  Act  1897,  par.  409,  for 
laces  "composed  wholly"  of  straw. 
Schmits  V.  U.  S.  (1906)  146  Fed.  127, 
76  G.  G.  A.  553,  afiirming  judgment 
Kurtz,  Stuboeck  &  Go,  v.  U.  S.  (G.  G. 
1904)   186  Fed.  268. 

Twisted  straw,  used  for  making  straw 
laces,  not  known  in  commerce  at  the 
time  of  the  passage  of  the  tariff  act, 
held  not  dutiable  as  straw  manufac- 
tures, but  as  articles  not  otherwise 
specially  provided  for.  Rheimer  v. 
Maxwell  (G.  G.  1858)  Fed.  Gas.  No. 
11,738. 

11.  Untrimmed     hats     of     imitation 

horsehair.  —  Untrimmed  hats  of  imita- 
tion horsehair,  which  is  a  material  of 
vegetable  origin,  resemble  untrimmed 
hats  of  straw  more  than  silk  wearing 
apparel,  and  are  accordingly  dutiable 
at  the  rate  provided  for  the  former,  un- 
der Act  1897,  par.  409.  R.  L.  Gochran 
&  Go.  V.  U.  S.  (G.  G.  A.  1910)  180 
Fed.  955. 

12.  Wool  knit  goods^Wool  knit 
goods  held  dutiable  as  bonnets,  hats, 
etc.,  composed  of  chip  grass,  etc.,  and 
"other  materiaL"     See  paragraph  854. 

336,  Brooms,  made  of  broom  corn,  straw,  wooden  fibre,  or  twigs, 
15  per  centum  ad  valorem;  brushes  and  feather  dusters  of  all 
kinds,  and  hair  pencils  in  quills  or  otherwise,  35  per  centum  ad 
valorem. 

Notes  of  Deoisions 

Feather  dusters^-Sticks  with  ends 
cut  so  as  to  resemble  a  feather  duster 
held  not  dutiable  as  brushes.  See  par- 
agraph 170. 

Small  feather  dusters  fall  within  the 
terms  of  paragraph  423,  Act  1909,  as 
'^feather  dusters  of  all  kinds";  and  as 
it  does  not  appear  they  are  adapted  to 
use  by  children  any  more  than  by  grown 
people  on  gala  days,  and  further,  there 
being  no  proof  of  a  commercial  desig- 
nation of  toys,  the  importers  must  be 
taken  to  have  failed  in  showing  the 
collector's  classification  was  erroneous. 
U.  S.  V.  Scheuer  &  Go.  (1913)  4  Gt 
Gust.  App.  37.  See,  also,  Illfelder  y. 
U.  S.  (1910)  1  Gt  Gust  App.  109. 


Powder  puffs^In  Act  1897,  par.  410, 
the  provision  for  "brushes**  does  not 
include  so-called  powder  puffs,  which 
are  composed  of  flat  circular  pieces  of 
woolen  cloth  with  a  fuzzy  surface  and 
are  useful  in  applying  toilet  powder, 
and  which,  though  resembling  brushes 
in  use,  do  not  resemble  them  in  con- 
struction. U.  S.  V.  George  Borgfeldt 
&  Go.  (G.  G.  1907)  153  Fed.  480. 

Whisk  broomsd— Evidence  held  to 
show  that  articles  invoiced  as  "whisks" 
were  whisk  brooms.  U.  S.  v.  Swedish 
Produce  Go.  (1913)  4  Gt  Gust  App. 
831. 


337.  Bristles,  sorted,  bunched,  or  prepared,  7  cents  per  pound. 
Hotes  of  Deeisioiis 


Bristles^In  Act  1897,  par.  411,  relat- 
ing to  "bristles  sorted,  bunched,  or  pre- 
pared," and  in  paragraph  509,  relating 
to  "bristies,  crude,  not  sorted,  bunched, 


or  prepared,"  the  distinction  made  is 
between  absolute  crudeness  and  ad- 
vancement one  or  more  steps  in  prepa- 
ration for  the  arts;    and  bristles  that 
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have  been  tied  in  separate  bundles,  with 
their  butt  ends  together,  in  preparation 
for  brushmakers,  are  subject  to  duty 
under  the  former  provision.  The  im- 
ported bristles  to  which  this  appeal  re- 
lates had  been  tied  up  in  small  bunches, 
and  had  been  found,  both  by  the  board 
of  general  appraisers  and  the  circuit 
court,  to  have  been  "bunched  or  pre- 
pared" in  accordance  with  paragraph 
411,  Act  1807,  and  ft  appeared  that  the 
word  "bunched"  had  no  special  com- 
mercial use  in  this  connection,  there  is 
no  previous  legislation  which  gave  any 
peculiar  force  to  it,  and  it  is  plain  that 


the  question  involved  is  purely  one  of 
fact, .  depending  largely,  if  not  entirely, 
on  personal  inspection.  Held,  that  the 
rule  as  to  the  effect  to  be  given  to  the 
concurrent  decisions  of  two  tribunals 
applied,  and  that  the  classification  made 
by  the  Circuit  Court  should  be  affirmed. 
J.  C.  Pushee  &  Sons  v.  U.  S.  (1908)  158 
Fed.  968,  86  C.  C.  A.  172,  affirming 
judgment  (C.  C.  1907)  155  Fed.  205. 

Bristles,  being  separately  classified, 
are  not  included  in  the  general  words 
"the  hair  of  an  animal."  Von  Stade  v. 
Arthur  (O.  O.  1876)  Fed.  Cas.  No.  16,- 
998. 


338.  Button  forms  of  lastings,  mohair  or  silk  cloth,  or  other 
manufactures  of  cloth,  woven  or  made  in  patterns  of  such  size, 
shape,  or  form  as  to  be  fit  for  buttons  exclusively,  and  not  exceed- 
ing eight  inches  in  any  one  dimension,  10  per  centum  ad  valorem. 


Notes  of  Deeisioiui 

Button  forms*— Strips  of  cotton  not 
fit  for  buttons  exclusively  held  not  du- 


tiable as  button  forms. 
266. 


See  paragraph 


339.  Buttons  of  vegetable  ivory  in  sizes  thirty-six  lines  and 
larger,  35  per  centum  ad  valorem;  below  thirty-six  lines,  45  per 
centum  ad  valorem ;  buttons  of  shell  and  pearl  in  sizes  twenty-six 
lines  and  larger,  25  per  centum  ad  valorem ;  below  twenty-six  lines, 
45  per  centum  ad  valorem;  agate  buttons  and  shoe  buttons,  15  per 
centum  ad  valorem;  parts  of  buttons  and  button  molds  or  blanks, 
finished  or  unfinished,  and  all  collar  and  cuff  buttons  and  studs 
composed  wholly  of  bone,  mother-of-pearl,  ivory,  or  agate,  all  the 
foregoing  and  buttons  not  specially  provided  for  in  this  section,  40 
per  centum  ad  valorem. 

Notes  of  Deoisionfl 

Button  shanks*— The  provision  in  Act 
1897,  par.  414,  for  "button  molds,"  in- 
cludes articles  commercially  known  as 
button  shanks,  consisting  of  pairs  of 
metal  disks  so  constructed  that  when  a 
piece  of  cloth  is  placed  on  top  of  one 
of  the  disks,  and  they  are  subjected  to 
pressure,  a  cloth-covered  button  is  pro- 
duced. Hormann,  Schutte  &  Co.  v. 
U.  S.  (1907)  153  Fed.  868,  83  C.  O. 
A.  50. 

Buttons   in   general*— There   was   no 

evidence  tending  to  show  that  the  mer- 
chandise, buttons  of  glass  and  fish 
scales,  was  commercially  known  as  but- 
tons of  glass,  and  the  evidence  did  not 
establish  the  fact  that  they  were  but- 
tons composed  of  glass  in  chief  value. 
The  present  case  is  no  exception  to  the 
general  rule  that  merchandise  made, 
composed,  or  manufactured  of  a  speci- 
fied article  is  classified  with  reference 
to  the  component  material  of  chief  val- 
ue, and  there  is  here  nothing  to  show 
that  glass  is  the  predominant  material. 
Blumenthal  &  Co.  v.  U.  S.  (1914)  6 
Ct.  Cust.  App.  827. 

There  has  been  a  legislative  recog- 
nition that  for  tariff  purposes  there  is 
a  difference  between  paste  and  glass. 
The  buttons  here  are  manufactures  of 
paste,  but  they  are  not  classifiable  as 
manufactures  in  view  of  the  more  spe- 


cific and  applicable  language  appearing 
in  paragraph  427,  Tariff  Act  1909,  and 
they  were  properly  dutiable  under  that 
paragraph.  U.  S.  v.  Veith  (1914)  5 
Ct.  Cust  App.  304. 

Crochet  yokes.  —  So-called  "crochet 
yokes,'*  made  by  knitting  or  crocheting, 
and  used  in  the  yoke  of  women's  vests, 
held  not  trimmings  or  lace  within  the 
meaning  of  Act  1897,  par.  339.  Julius 
Loewenthal  &  Co.  v.  U.  S.  (O.  O.  1906) 
147  Fed.  774. 

Metal  button  mold8.^Act  1897,  par. 
414,  provides  that  "buttons  •  ♦  ♦ 
and  button  molds  *  *  *  shall  pay 
duty  at  the  following  rates,"  and  the 
schedule  of  rates  then  prescribed  men- 
tions only  "buttons."  Held,  that  this 
provision  for  "buttons"  should  be  con- 
strued as  though  reading  "buttons  and 
button  molds,"  and  that  metal  button 
molds  should  pay  the  rate  assigned  to 
metal  buttons.  Hormann,  Schutte  & 
Co.  V.  U.  S.  (1907)  153  Fed.  868,  83 
C.  C.  A.  50, 1  reversing  order  (0.  C. 
1906)  144  Fed.  707. 

Parts  of  buttonSd— In  construing  Act 
1897,  par.  414,  which  enumerates  "but- 
tons or  parts  of  buttons"  as  being  sub- 
ject to  "the  following  rates,"  and  pro- 
vides for  "buttons"  certain  rates  of 
duty  and  "in  addition  thereto,  on  all 
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the  foregoingr  artides  in  this  para- 
graph," a  further  rate  of  duty.  Held, 
that  parts  of  buttons  are  not  subject  to 
the  rules  provided  for  ''buttons/'  that 
they  are  not  liable  to  the  additional  rate 
on  "all  the  foregoing  articles,"  and  that, 
no  definite  rate  being  attached  to  them, 
they  are  dutiable  as  manufactures  of 
the  component  material  of  chief  value. 
Hormann,  Schutte  &  Go.  v.  U.  S.  (GL 
C.  1906)  144  Fed.  707,  order  reversed 
(1907)  153  Fed-  868.  83  C.  C.  A.  50. 

Paarl  buttons.— Mother  of  pearl  but- 
tons held  not  dutiable  as  pearl  buttons. 
See  paragraph  360. 

Articles  composed  of  mother  of  pearl, 
which  are  known  in  trade  and  com- 
merce by  the  specific  name  of  '*pearl  col- 


lar buttons,"  and  sold  at  a  stipulated 
price  per  line  button  measure,  held  not 
dutiable  as  manufactures  of  mother  of 
pearl,  under  paragraph  462  of  Act  1890, 
but  dutiable  as  pearl  buttons  under 
paragraph  429.  In  re  Bosenthal  (0. 
C.  1893)  56  Fed.  1015. 

Rhinestone  buttons.— So-called  rhine- 
stone  buttons,  composed  of  paste,  held 
not  embraced  within  the  provision  in 
Act  1897,  par.  414,  for  buttons  of 
*'glas8,"  because,  though  paste  is  a  kind 
of  glass,  it  is  distinguished  from  glass 
elsewhere  in  the  tariff  under  its  own 
peculiar  name.  B.  Blumenthal  &  Co. 
V.  U.  S.  (1905)  144  Fed.  384.  75  O.  C 
A.  322,  affirming  judgment  (C.  C.  1904) 
135  Fed.  254. 


340.  Cork  bark,  cut  into  squares,  cubes,  or  quarters,  4  cents  per 
pound ;  manufactured  cork  stoppers,  over  three-fourths  of  an  inch 
in  diameter,  measured  at  the  larger  end,  and  manufactured  cork 
disks,  wafers,  or  washers,  over  three-sixteenths  of  an  inch  in  thick- 
ness, 12  cents  per  pound;  manufactured  cork  stoppers,  three- 
fourths  of  an  inch  or  less  in  diameter,  measured  at  the  larger  end, 
and  manufactured  cork  disks,  wafers,  or  washers,  three-sixteenths 
of  an  inch  or  less  in  thickness,  15  cents  per  pound;  cork,  artificial, 
or  cork  substitutes  manufactured  from  cork  waste,  or  granulated 
corks,  and  not  otherwise  provided  for  in  this  section,  3  cents  per 
pound ;  cork  insulation,  wholly  or  in  chief  value  of  granulated  cork, 
in  slabs,  boards,  planks,  or  molded  forms,  %  cent  per  pound ;  cork 
paper,  35  per  centum  ad  valorem ;  manufactures  wholly  or  in  chief 
value  of  cork  or  of  cork  bark,  or  of  artificial  cork  or  bark  substi- 
tutes, granulated  or  ground  cork,  not  specially  provided  for  in  this 
section,  30  per  centum  ad  valorem. 

Notes  of  Deoisioiui 

Cork  floats.^Small,  oval-shaped  pieces 
of  cork,  tapering  at  one  or  both  ends 
and  with  holes  lengthwise  through  them, 
would  seem  on  examination  not  to  be, 
and  they  appear  by  the  uncontradict- 
ed testimony  not  to  be,  either  fish- 
ing floats  or  cork  floats  for  use  in  fish- 
ing. They  are  not  commercially  known 
as  fishing  tackle  or  parts  thereof,  nor 


are  they  in  fact,  as  it  appears,  used 
as  such.  They  are  manufactures  of 
cork,  and  dutiable  as  such  under  para- 
graph 429,  Act  1909.  Fenton  v.  U.  S. 
(3911)  1  Ct  Oust.  App.  529. 

Manufactures  of  cork.— Small  pieces 
of  cork  for  use  in  making  linoleum  held 
not  dutiable  as  manufacture  of  cork. 
See  paragraph  384. 


341.  Dice,  dominoes,  draughts,  chessmen,  chess  balls,  and  bil- 
liard, pool,  bagatelle  balls,  and  poker  chips,  of  ivory,  bone,  or  other 
materials,  50  per  centum  ad  valorem. 

342.  Dolls,  and  parts  of  dolls,  doll  heads,  toy  marbles  of  what- 
ever materials  composed,  and  all  other  toys,  and  parts  of  toys,  not 
composed  of  china,  porcelain,  parian,  bisque,  earthen  or  stone  ware, 
and  not  specially  provided  for  in  this  section,  35  per  centum  ad 
valorem. 

Notes  of  Deolsioiia 


1.  Dolls— Bath  babies  and  posiUon  babies.  U. 

2.  Toys— In   general.  12. 

3.  Artificial  shamrocks. 

4.  Bracelets.  18. 

6.  Brownie   albums   or  decalcomanie  14. 

books.  16. 

6.  Celluloid  toys.  16. 

7.  Cigar  fans.  17. 

8.  Decorated  plates  and  mugs.  18. 

9.  Kindergarten  embroidery  sets.  19. 

10.  — ^   Magic  lanterns  and  slides  therefor.  20. 


—  Mirror  puzsles. 

—  Mouth     organs,     harmonicas,     or 
metallophones. 

—  Music  boxes. 

—  Paper    articles. 

—  Papler-machd  rabbits. 

—  Parasols. 

—  Parts  of  toys. 

—  Ping-pong  balls. 

—  Silk  flags. 


Small  kniyes. 
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ZL   -*-   Sparklers. 

22.    Stuffed  skins  of  chicks  and  duck- 
lings. 

23.   Teddy  bears. 

24.   Tinsel  articles  for  Christmas  tree. 

1.  Dolls— Bath  babies  and  position  ba- 

bles«— Bath  babies  and  position  babies 
held  "doUs,"  within  Act  1897,  par.  418, 
and  dutiable  as  such,  rather  than  as 
china  toys,  under  Schedule  B,  par.  95. 
U.  S.  V.  Butler  Bros.  (O.  O.  1910)  180 
Fed.  1005. 

2.  Toys— In  generals— Articles  to  be 

worn  by  children  held  not  dutiable  aa 
toys.    See  paragraph  356. 

Artificial  shamrocks  held  not  dutiable 
as  toys.    See  paragraph  347. 

Imitation  roses  of  celluloid  held  not 
dutiable  as  toys.    See  paragraph  347. 

India  rubber  bags  held  not  dutiable  as 
toys.    See  paragraph  368. 

Metal  figures  of  animals  held  not  du- 
tiable as  toys.    See  paragraph  167. 

Toys  of  china  and  porcelain  ware.  See 
paragraph  80. 

The  word  "toys,"  in  Act  1883,  is  to 
be  taken  in  its  commercial  meaning  at 
that  date  (there  being  nothing  in  the 
act  to  show  a  contrary  intent),  if 
shown  to  have  any  trade  meaning  differ- 
ent from  the  popular  use.  Cadwalader 
V.  Zeh  (1894)  14  Sup.  Ct  288,  290,  151 
U.  S.  171,  38  L.  Ed.  115,  affirming  Zeh 
V.  Cadwalader  (O.  O.  1889)  42  Fed. 
625. 

Articles  do  not  become  dutiable  as 
toys  because  of  the  mere  fact  that  they 
are  imported  and  generally  sold  by  toy 
dealers,  nor  because  they  may  be  used 
chiefly  by  children.  Hamburger  &  Co.. 
V.  U.  S.  (O.  C.  1910)  180  Fed.  632. 

An  article  is  not  necessarily  a  toy 
simply  because  children  can  or  do  play 
with  it  In  order  to  fall  within  that 
designation  its  Intended  and  principal 
use  must  be  for  the  amusement  of  chil- 
dren; or,  if  capable  of  other  uses,  it 
must  nevertheless  be  commercially 
known  as  a  "toy."  Thanhauser  v.  U. 
S.  (C.  C.  1908)  159  Fed.  228. 

To  warrant  a  finding  that  imports, 
otherwise  not  toys,  are  commercially 
known  as  such,  there  must  be  proof  of 
a  usage,  definite,  uniform,  and  general, 
and  not  partial,  local,  or  personal;  and 
t.estimony  of  employes  of  an  Importing 
retail  house,  whose  knowledge  is  con- 
fined to  what  has  been  known  x>r  done 
by  such  house,  is  not  enough.  Wool- 
worth  v.  U.  S.  (C.  a  1902)  113  Fed. 
1007. 

It  cannot  be  accepted  that  an  article, 
confessedly  a  toy  within  the  ordinary 
or  commercial  meaning  of  that  term, 
must  always  be  assessed  under  a  para- 
graph other  than  the  toy  paragraph,  be- 
cause that  paragraph  describes  the  mer- 
chandise by  a  name  that  for  some  pur- 
poses might  be  applicable.  Pacific  Mail 
Steamship  Co.  v.  U.  S.  (1912)  3  Ct 
Cust  App.  102.  See.  also,  H.  F.  Down- 
ing v.  U.  S.  (C.  C.  1905)  141  Fed.  490; 
Borgfeldt  v.  U.  S.  (C.  0. 1900)  124  Fed. 


473;  U.  S.  V.  Borgfeldt  (19U)  1  Ct. 
Cust  App.  370. 

3. Artlfloial    sham rooks^— Toys 

are  playthings  to  amuse  children,  used 
throughout  the  year,  or  in  different 
seasons;  and  artificial  shamrocks,  used 
by  Irish  of  all  ages  aa  a  national  em- 
blem and  not  commercially  known  as 
"toys,"  are  not  toys,  though  usually 
obtainable  in  toy  shops,  not  everything 
in  which  is  a  toy.  U.  S.  v.  Cattus 
(1909)  167  Fed.  632,  93  C.  C.  A.  64. 

4.  — i  Bracelets^— Beaded  bracelets 
held  not  dutiable  as  toys.  See  para- 
graph 333. 

5. Brownie  albums   or  decaico- 

manie  bookSw— "Brownie  albums,"  or 
decalcomanie  books,  containing  litho- 
graphic prints  so  prepared  that  they 
may  be  transferred  to  articles  by  what 
is  known  as  the  "decalcomanie  pro- 
cess," were  dutiable,  under  paragraph 
436,  Act  1890,  as  toys  not  otherwise 
providM  for,  and  not,  under  paragraph 
308,  Act  1894,  as  lithographic  prints. 
U.  S.  V.  Borgfeldt  (1898)  86  Fed.  899, 
30  C.  C.  A.  454. 

6. Celluloid  toySd— Toys  made  of 

celluloid,  a  compound  of  pyroxylin,  are 
less  specifically  designated  in  para- 
graph 17,  Act  1897,  for  "all  compounds 
of  pyroxylin,  ♦  ♦  ♦  and  articles  of 
which  ♦  ♦  ♦  any  compound  of  py- 
roxylin is  the  component  material  of 
chief  value,"  than  in  that  in  paragraph 
418,  for  "toys  ♦  ♦  ♦  not  specially 
provided  for."  U.  S.  v.  Schwarz  (C. 
C.  1905)  140  Fed.  302,  decree  affirmed 
Thomas  v.  Same  (1906)  140  Fed.  989, 
71  C.  C.  A.  401,  which  is  affirmed  U. 
S.  V.  Knauth,  Nachod  &  Kuhne  (1906) 
150  Fed.  610. 

7. Cigar  fans.— The  provision  in 

Act  1897,  par.  427,  for  "fans  of  all 
kinds,"  was,  notwithstanding  its  broad 
language,  not  intended  to  include  ev- 
erything which  might  be  called  a  fan, 
and  to  an  exceedingly  limited  extent 
used  as  a  fan;  and  so-called  cigar 
fans  and  firecracker  fans,  consisting  of 
small  folding  fans  closing  into  cases 
representing  cigars,  etc.,  are  not  duti- 
able under  said  provision,  but  under 
paragraph  418,  as  "toys."  Morimura 
Bros.  V.  U.  S.  (0.  C.  1909)  175  Fed. 
887. 

8.  — —  Decorated  plates  and  mugs.F— 

Decorated  plates  and  mugs  held  not 
toys.    See  paragraph  79. 

9.  «—  Kindergarten  embroidery  sets. 

—These  embroidery  sets  that  are  used 
in  kindergarten  work  are  essentially 
toys,  useful  only  for  the  amusement  of 
children,  whether  with  or  without  ac- 
companying instruction.  U.  S.  v.  Meier 
&  Frank  Co.  (1914)  5  Ct  Cust  App. 
208. 

10.  — —  Maglo  lanterns  and  slides 
thereford— Certain  slightly  made  magic 
lanterns,  not  sufficiently  substantial  to 
be  used  by  mature  persons,  but  rather 


(6352) 


CKA) 


DT7TIB8  UPON  IMPORTS 


by  children  as  toys,  held  dutiable  as 
"toys,"  under  paragraph  321,  Act  1894, 
and  not  as  "optical  instruments,"  under 
paragraph  9a  Borgfeldt  y.  U.  S.  (C. 
C.  1900)  124  Fed.  457. 

Slides  designed  for  use  in  magic  lan- 
terns, for  the  amusement  of  children, 
held  dutiable  as  toys,  under  Act  1S90, 
par.  436.  In  re  Borgefeldt  (G.  G. 
1884)  65  Fed.  791. 

Glass  slides  for  use  with  toy  magic 
lanterns  held  not  dutiable  under  para- 
graph 107,  Act  1909,  as  glass  slides 
for  magic  lanterns,  but  dutiable  under 
paragraph  431,  as  parts  of  toys.  U. 
S.  V.  Borgfeldt  (1911)  1  Ct.  Gust.  App. 
870. 

II. Mirror  puzzles^-The  impor- 
tation, inyoiced  as  mirror  puzzles,  was 
classified  by  the  collector  as  toys  un- 
der paragraph  842,  Act  1913.  A  sam- 
ple of  the  goods  was  the  only  evidence 
introduced  by  protestants  before  the 
board.  Held  insufficient  to  warrant  re- 
versal of  the  collector's  decision.  U. 
S.  V.  Sears,  Roebuck  &  Go.  (1915)  6 
Ct.  Gust  App.  376. 

12. Mouth    organs,    harmonicas, 

or  metallophones.— Gertain  metallo- 
phones  and  mouth  organs  or  harmoni- 
cas, haying  at  least  one  full  octave,  and 
capable  of  playing  a  musical  air,  but 
not  so  finished  as  to  musical  qualities 
that  they  would  be  used  by  musicians, 
being  fitted  rather  for  the  amusement 
of  children,  held  dutiable  as  "toys," 
under  paragraph  418,  Act  1897,  and 
not  as  "musical  instruments,"  under 
paragraph  453.  Borgfeldt  y.  U.  S.  (G. 
C.  1900)  124  Fed.  473. 

Harmonicas  made  of  wood  and  metal, 
and  harmonica  cases  of  celluloid,  im- 
ported on  the  same  vessel,  but  in  dif- 
ferent boxes  and  under  different  in- 
voices, held  to  have  been  dutiable  as 
"toys,"  under  paragraph  436,  Act  1890, 
and  not  under  paragraphs  215  and  221, 
respectively,  according  to  the  materials 
of  which  they  were  composed.  Blu- 
mentiial  v.  U.  S.  (G.  G.  1896)  72 
Fed.  48. 

13.  — «  Muslo  boxeSd-^maU,  cheap 
music  boxes,  inferior  in  quality,  and 
easily  operated  by  a  child,  held  dutia- 
ble as  toys,  under  Act  1890,  par.  436. 
Jacot  v.  U.  S.  (1895)  65  Fed.  415,  12 
G.  G.  A.  666. 

14. Paper  artlcles^-^heap,  non- 
durable paper  articles,  made  for  the 
amusement  of  children,  to  resemble 
other  and  really  useful  articles,  are 
toys,  though  they  might  nominally  fall 
within  the  provisions  of  some  para- 
graph other  than  the  toy  paragraph  of 
the  statute.  Davies,  Turner  &  Go.  v. 
U.  S.  (1912)  3  Gt  Gust  App.  110. 
See,  also,  U.  S.  v.  Borgfeldt  (1911)  1 
Ct.  Gust  App.  370. 

15.  — -  Papier-niaoh6  rabbits.— Hol- 
low papier-mach6  rabbits  for  holding 
candy,    not    shown    to    be    universally 
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known  in  commerce  ao  "toys,**  but 
chiefly  used  for  the  amusement  of  chil- 
dren, held  dutiable  as  toys,  and  not  as 
manufactures  of  papier-mach4.  U.  S. 
v.  Schwartz  (G.  G.  1896)  76  Fed.  452, 
judgment  affirmed  (1897)  89  Fed.  1020, 
32  G.  G.  A.  495. 

16. ParasolSd— Parasols  held  not 

dutiable  as  toys.    See  paragraph  383. 

In  this  case  the  board  found  that  the 
evidence  failed  to  establish  that  the 
importation  of  parasols  are  commer- 
cially known  as  toys;  the  burden  was 
on  the  importer  to  show  this,  or  that 
they  were  toys  in  fact,  and,  failing  in 
it,  the  collector's  classification  should 
be  affirmed.  Pacific  Mail  Steamship 
Go.  V.  U.  S.  (1912)  3  Gt  Chist  App. 
102. 

17.  — -  Parts  of  toys^The  mer- 
chandise consists  of  cotton  cloths  in 
patterns  ready  to  be  cut  and  sewed  to 
make  single  garments,  these  to  be 
worn  by  young  children.  The  decision 
is  limited  to  the  articles,  samples  of 
which  were  produced.  These  cotton 
goods  can  hardly  have  any  utility  be- 
yond that  of  a  mere  plaything,  and 
they  are  sufficientiy  advanced  in  manu- 
facture to  be  treated  as  parts  of  toys. 
U.  S.  V.  Wyman  &  Go.  (1915)  5  Gt 
Gust  App.  483. 

That  a  specific  designation  in  one 
paragraph  ordinarily  controls  as 
against  a  general  description  in  anoth- 
er paragraph,  is  true;  but  where  such 
a  phrase  as  "parts  of  toys"  appears 
for  the  first  time  in  a  paragraph  of  a 
tariff  act,  effect  will  be  given  to  what 
seems  to  have  been  a  plain  intention  of 
the  congress  to  embody  in  the  new 
paragraph,  for  dutiable  purposes,  all 
toys  and  parts  of  toys,  except  certain 
described  kinds  there  enumerated.  U. 
S.  V.  Borgfeldt  (1911)  1  Gt  Gust  App. 
370. 

18. Ping-pong    balls^-Ping-pong 

balls  held  not  toys.    See  paragraph  25. 

19. 811k  flagSd— The  provision  for 

"toys"  in  Act  1897,  par.  418,  held  not 
to  include  small  silk  fiags  mounted  on 
slender  wooden  staffs  about  4%  inches 
long.  Tuska  v.  U.  S.  (G.  G.  1908)  162 
Fed.  814. 

20. Small    knives^— Whether    an 

article  is  a  toy  depends  on  whether  it 
is  a  plaything;  and  small  knives,  with 
odd-shaped  handles,  which  could  not  be 
effectively  used  for  most  of  the  ordi- 
nary purposes  of  a  pocketknife,  not 
in  fact  used  as  playthings,  are  less 
properly  classed  as  "toys,"  under  Act 
1897,  par.  418,  than  as  "penknives," 
under  par.  153.  A.  Kastor  &  Bros.  v. 
U.  S.  (G.  G.  1909)  167  Fed.  993. 

21.  —  Sparklers.  —  Sparklers  or 
sparklets  held  not  dutiable  as  toys.  See 
paragraph  167. 

22. Stuffed  skins  of  chicks  and 

duokllngs^-Stuffed  chicks  and  ducklings 
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held  not  dutiable  as  toys.     See  para-  fragile,  flimsy  articles  of  tinsel,  in  the 

graph  347.  shape  of  rings,  stars,  etc,  which,  while 

In  regard  to  stuffed  skins  of  domestic  they  may  amuse  or  entertain  children 

chicks  and  ducklings,  used  by  confec-  when  hung  on  a   Christmas  tree,   are 

tioners    and   dealers   in    Easter   goods  not  suitable  to  be  played  with,  and,  be- 

and  novelties,  held,  that  they  are  not  sides  being  used  as  Christmas  tree  or- 

"toys"   within  Act  18U7,  par.  418,  but  naments,  are  employed  in  shop  decora- 

"birds    stuffed,"  under  paragraph  493,  tions.      Thanhauser   v.    U.    S.    (C.    C. 

§  2,  Jree  List    Monmura  Bros.  v.  U.  1908)  159  Fed.  228. 

S.   (C.  C.  1905)  141  Fed.  383.  Hollow   glass   spheres,   three-fourths 

23. Teddy  bearsw— "Teddy  bears"  of  an  inch  in  diameter  (and  too  large 

have  the  shape  of  dolls  with  heads  to  be  described  as  beads),  covered  with 
representing  bears.  The  testimony  tinsel  and  strung  for  hanging  on  Christ- 
shows  they  are  sold  to  and  handled  by  mas  trees,  etc.,  held  dutiable  as  toys 
toy  dealers  almost  exclusively;  they  under  paragraph  321,  Act  1894,  and  not 
are  not  reasonably  fit  for  any  use  ex-  under  paragraph  99,  as  "glass  beads" 
cept  to  amuse  children;  they  are  toys  strung.  Shevill  v.  U.  S.  (C.  C.  1897) 
and  are  dutiable  as  such  under  para-.  87  Fed.  192. 

graph  431,   Act   1909.     Carson,   Pirie,  Metal    thread,    known    as    "tinsel," 

Scott  &  Co.  V.  U.  S.  (1911)  2  Ct  Cust.  "tinsel    thread,"    and    "lametta,"    but 

App.  386.     See,  also,  lUfelder  v.  Same  never  as  a  toy,  held  not  dutiable  as  a 

(1910)  1  Ct  Cust  App.  109.  toy,   under  Act   1890,   merely   because 

24. Tinsel  articles  for  Christ-  it  was  used  almost  exclusively  for  dec- 
mas  tree^The  provision  for  "toys"  in  orating  Christmas  trees.  Wanamaker 
Act  1897,  par.  418,  held  not  to  include  v.  Cooper  (C.  O.  1895)  69  Fed.  465. 

343.  Emery  grains  and  emery,  manufactured,  ground,  pulverized, 
or  refined,  1  cent  per  pound ;  emery  wheels,  emery  files,  emery  pa- 
per, and  manufactures  of  which  emery  or  corundum  is  the  com- 
ponent material  of  chief  value,  20  per  centum  ad  valorem. 

Notes  of  Doeisioiui 

Ground     corandum     ore.— Corundum  U.  S.  (1908)  163  Fed.  53,  89  C.  C.  A. 

and  emery  being  used  for  the  same  pur-  284,   affirming  judgment   (C.   C.   1907) 

poses,  and  emery  being  merely  an  im-  155   Fed.   502;     F.   W.   Myers   &   Co. 

pure  grade  of  corundum,  ground  corun-  v.  U.   S.   (C.  C.   1910)    178  Fed.  462; 

dum  ore  is  similar  to  emery  and  du-  Myers  v.  IJ.  S.  (1911)  1  Ct.  Cust.  App. 

tiable  by  similitude  imder  Act  1897,  par.  508.     See,  also,  Hartranft  v.  Wiegman 

419,      relating      to      "emery,    ♦    ♦    ♦  (1887)  7  Sup.  Ct  1240,  121  U.  S.  609, 

ground,"  etc.     F.  W.  Myers  &  Co.  ▼.  30  L.  Ed.  1012. 

344.  Firecrackers  of  all  kinds,  6  cents  per  pound ;  bombs,  rock- 
ets, Roman  candles,  and  fireworks  of  all  descriptions,  not  specially 
provided  for  in  this  section,  10  cents  per  pound;  the  weight  on  all 
the  foregoing  to  include  all  coverings,  wrappings,  and  packing  ma- 
terial. 

345.  Matches,  friction  or  lucifer,  of  all  descriptions,  per  gross  of 
one  hundred  and  forty-four  boxes,  containing  not  more  than  one 
hundred  matches  per  box,  3  cents  per  gross ;  when  imported  oth- 
erwise than  in  boxes  containing  not  more  than  one  hundred  match- 
es each,  %  of  1  cent  per  one  thousand  matches;  wax  matches, 
fusees,  wind  matches,  and  all  matches  in  books  or  folders  or  having 
a  stained,  dyed,  or  colored  stick  or  stem,  and  tapers  consisting  of 
a  wick  coated  with  an  inflammable  substance,  and  night  lights,  25 
per  centum  ad  valorem:  Provided,  That  in  accordance  with  sec- 
tion ten  of  "An  Act  to  provide  for  a  tax  upon  white  phosphorus 
matches,  and  for  other  purposes,"  approved  April  ninth,  nmeteen 
hundred  and  twelve,  white  phosphorus  matches  manufactured 
wholly  or  in  part  in  any  foreign  country  shall  not  be  entitled  to 
enter  at  any  of  the  ports  of  the  United  States,  and  the  importation 
thereof  is  hereby  prohibited:  Provided  further.  That  nothing  in 
this  Act  contained  shall  be  held  to  repeal  or  modify  said  Act  to 
provide  for  a  tax  upon  white  phosphorus  matches,  and  for  other 
purposes,  approved  April  ninth,  nineteen  hundred  and  twelve. 

Notes  of  Decisions 
Fancy  matchesw— The  matches  of  the      within  the  definition  of  "fancy"  matches 
importation  called  "wind  flamers"  come      as   fixed   by   this   court     The   friction 
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safety  matches  of  the  importation  are 
not  "fancy"  matches.  U.  S.  v.  Maeson 
(1914)  5  Ct.  CusL  App.  77. 

"Fancy"  is  the  antonym  of  "plain," 
"common,"  "ordinary,"  "staple,"  and 
to  say  that  a  thing  is  "fancy"  implies 
that  it  has  a  yalue  or  has  characteris- 
tics not  found  in  the  article  of  simpler 
type.  United  Cigar  Stores  v.  U.  S. 
(1913)  4  Ct  Cust  App.  66. 

Night  lights*— In  construction  and  in 
use  "night  lights"  partake  more  of  the 
cxharacteristic  features  of  oil  lamps 
than  of  tapers,  and  neither  in  material 
nor  in  the  use  to  which  they  are  com- 
monly applied  are  they  similar  to  ta- 
pers.   Gniey  are  dutiable  as  unennmer- 


ated  manufactured  articles  under  para- 
graph 480,  Act  1909.  U.  8.  v.  GodiUot 
&  Co.  (1912)  3  Ct.  Cust  App.  128. 

Safety  matches.— No  commercial  des- 
ignation  is  shown.  The  goods  baye  no 
quality  which  is  not  found  in  the  or- 
dinary safety  match  of  trade,  and  they 
have  the  same  common  use.  The  duty 
imposed  on  fancy  matches  was  intend- 
ed to  fall  on  matches  that  served  some 
purpose  not  answered  by  the  ordinary 
article.  The  importation  is  dutiable 
at  three -fourths  of  1  cent  per  thousand 
under  paragraph  436,  Tariff  Act  1909. 
United  agar  Srores  v.  U.  S.  (1913)  4 
Ct  Cust  App.  66. 


346.  Percussion  caps,  cartridges,  and  cartridge  shells  empty,  15 
per  centum  ad  valorem ;  blasting  caps,  $1  per  thousand ;  mining, 
blasting,  or  safety  fuses  of  all  kinds,  15  per  centum  ad  valorem. 

347.  Feathers  and  downs,  on  the  skin  or  otherwise,  crude  or  not 
dressed,  colored,  or  otherwise  advanced  or  manufactured  in  any 
manner,  not  specially  provided  for  in  this  section,  20  per  centum 
ad  valorem;  when  dressed,  colored,  or  otherwise  advanced  or 
manufactured  in  any  manner,  and  not  suitable  for  use  as  millinery 
ornaments,  including  quilts  of  down  and  manufactures  of  down,  40 
per  centum  ad  valorem ;  artificial  or  ornamental  feathers  suitable 
for  use  as  millinery  ornaments,  artificial  and  ornamental  fruits, 
grains,  leaves,  flowers,  and  stems  or  parts  thereof,  of  whatever  ma- 
terial composed,  not  specially  provided  for  in  this  section,  60  per 
centum  ad  valorem;  boas,  boutonnieres,  wreaths,  and  all  articles 
not  specially  provided  for  in  this  section,  composed  wholly  or  in 
chief  value  of  any  of  the  feathers,  flowers,  leaves,  or  other  material 
herein  mentioned,  60  per  centum  ad  valorem :  Provided,  That  the 
importation  of  aigrettes,  egret  plumes  or  so-called  osprey  plumes, 
and  the  feathers,  quills,  heads,  wings,  tails,  skins,  or  parts  of  skins, 
of  wild  birds,  either  raw  or  manufactured,  and  not  for  scientific  or 
educational  purposes,  is  hereby  prohibited ;  but  this  provision  shall 
not  apply  to  the  feathers  or  plumes  of  ostriches,  or  to  the  feathers 
or  plumes  of  domestic  fowls  of  any  kind. 

Hotes  of  Deoisfons 


L  Artlflciai  flowers  In  generaL 

%,  ArUflcial  leaves. 

S.  ArUflctal  fruiu. 

4.  ArUflctal  shamrocks. 

6w  Bird  of  paradise  teatbers. 

%,  Bleached  or  dyed  grasses. 

7.  Dyed  flowers. 

8.  Downs  on  the  skin,  dressed. 

9.  Eagle  and  condor  auills. 
10.  Feather  boas. 

U.  FeaUiers  In  general* 

12.  Goose  skins. 

18.  Grass  piquets. 

14.  Imitation  roses. 

15.  Ornamental  leares  and  grasses, 
le.  Ostrich  feathers. 

17.  Palm  leaves. 

18.  Parts  of  artificial  flowers. 
18.  Peacock  feathers. 

80.  QniUs  and  plumage. 

2L  QuiltB. 

22.  "Whatever  material  composed." 

I.  Artillclai  flowers  In  generald— Cer- 
tain grasses  held  not  dutiable  as  artifi- 
cial grains,  leaves  or  flowers.  Bee  para- 
graph 368. 

Artificial   flowers,    being    specifically 


enumerated  in  Act  1864,  are  dutiable 
thereunder,  and  not  under  Act  1872, 
I  2,  as  a  manufacture  of  which  cotton 
is  the  component  part  of  chief  value. 
Arthur  v.  Rheims  (1877)  96  U.  S.  143, 
24  L.  Ed.  813. 

The  tariff  act  contains  no  specific 
duty  upon  artificial  flowers  as  such; 
but  section  2499  provides  that  "there 
shall  be  levied  and  collected  on  each  and 
every  nonenumerated  article  which 
bears  similarity  either  in  material, 
quality,  texture,  or  the  use  to  which  it 
may  be  applied,  to  any  article  enumer- 
ated, *  ♦  *  the  same  rate  of  duty 
which  is  levied  and  charged  on  the 
enumerated  article  which  it  most  re- 
sembles," etc.  A  specific  duty  is  im- 
posed on  "artificial  fiowers  and  parts 
thereof,  of  whatever  material,  for  mil- 
linery use,  and  not  spedaUy  enumer- 
ated.*' Held,  that  artificial  fiowers, 
stuck  into  a  little  stand  or  box,  and  sal- 
able aa  ornaments,  ajid  not  good  enough 
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for  millinery  uses,  but  resembling  flow- 
ers so  used  more  than  any  other  artidop 
are  dutiable  under  the  last  clause  quot- 
ed. Walker  v.  Seeberger  (D.  O.  188d) 
38  Fed.  724,  judgment  reversed  (1893) 
13  S.  Ct  981,  149  U.  S.  541,  37  L.  Ed. 
839. 

2.  Artiflcia]  I eaveSd— Artificial  leaves 
made  from  paper  held  not  dutiable  as 
artificial  flowers.     See  paragraph  332. 

Artificial  leaves  of  cotton  held  not 
dutiable  as  artificial  fiowers.  Bee  para- 
graph 266. 

Wreaths  made  of  cotton  and  wire  held 
not  dutiable  as  leaves,  flowers,  etc.  See 
paragraph  167. 

Artificial  leaves,  made  to  resemble 
leaves  of  oak,  ivy,  currant,  etc,  and 
manufactured  of  colored  cotton  cloth, 
metal,  and  wax,  cotton  being  the  com- 
ponent material  of  chief  value,  cannot 
be  classified  as  ''artificial  flowers  or 
parts  thereof,"  under  Act  1890,  par. 
443,  and  Act  1883,  par.  429,  but  must 
be  assessed  under  Act  1890,  pars.  355, 
425,  and  Act  1883,  par.  388,  Schedule 
M,  and  par.  324,  Schedule  I,  as  manu- 
factures of  cotton  and  paper.  In  re 
Zeimer  (O.  O.  1895)  66  Fed.  740. 

3.  Artlflciai  fruits.— Artificial  fruits 
used  in  trimming  hats  held  dutiable  as 
trimmings.     See  paragraph  358. 

A,  Artlflciai  sham  rooks.— Artificial 
shamrocks  held  not  "toys,"  within  Act 
1897,  par.  418,  but  dutiable  as  ''artifi- 
cial leaves,"  under  paragraph  425.  tJ. 
S.  V.  Cattus  (1909)  167  Fed.  532,  93 
O.  O.  A.  64;  Tuska,  Son  &  Co.  v.  U.  S. 
(1911)  2  Ot  Oust.  App.  325. 

5.  Bird  of  paradise  feathers.— An  im- 
portation of  bird  of  paradise  feathers, 
being  composed  of  natural  feathers 
which  are  neither  dressed,  colored,  nor 
manufactured,  is  not  withui  paragraph 
328  of  Act  1894.  (1897)  21  Op.  Atty. 
Gen.  541. 

6.  Bleached  or  dyed  flrassesw— Bleach- 
ed or  dyed  grasses  that  are  intended 
for  ornamental  or  decorative  purposes 
held  dutiable  as  "ornamental  *  *  • 
leaves  ♦  ♦  ♦  not  specially  provided 
for,"  under  Act  1897,  par.  425,  rather 
than  under  paragraph  449,  as  "manu- 
factures" of  grass,  or  under  section  2, 
Free  List,  par.  566,  relating  to  "grass- 
es *  *  *  not  dressed  or  manufac- 
tured." U.  S.  V.  a  Bayersdorfer  & 
Co.  (1909)  175  Fed.  959,  99  C.  0.  A. 
449. 

7.  Dyed  flowersw-ZThe  dyeing  process 
to  which  these  flowers  were  subjected 
was  designed  to  beautify  them  with 
new  and  sometimes  brilliant  colorings, 
thereby  improving  and  advancing  rath- 
er than  preserving  their  condition. 
They  are  not  preserved  cut  flowers,  but 
are  ornamental  flowers  within  the 
meaning  of  paragraph  438,  Act  1909. 
International  Forwarding  Co.  v.  U.  S. 
(1913)  4  Ct  Oust  App.  455.    See,  al- 
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80,  Bayersdorfer  &  Co.  y.  Same  (1913) 
4  Ct  Cust  App.  446. 

8.  Downs  on  the  skin,  dressedw— The 

goods  are  the  skins  of  ducklings  or 
chicks,  which  skins  have  been  dried  and 
stuffed  with  cotton  medicated  with 
some  preservative.  There  is  not  suffi- 
cient evidence  in  the  record  to  support 
the  contention  that  they  are  toys;  nor 
is  there  sufficient  evidence  to  warrant 
a  reversal  of  the  finding  below  that  they 
were  dutiable  under  paragraph  347,  Act 
1913,  as  downs  on  the  skin,  dressed,  not 
suitable  for  use  as  millinery  ornaments. 
Morimura  Bros.  v.  U.  S.  (1915)  6  Ct 
Cust  App.  183. 

9.  Eagle  and  oondor  quills.— Held, 
that  certain  eagle  and  condor  quiUs, 
which  are  ornamental  feathers,  but  are 
in  a  crude  state,  and  require  further 
treatment  before  becoming  suitable  for 
ornamental  purposes,  are  dutiable  as 
crude  feathers,  and  not  as  ornamental 
feathers,  under  paragraph  425,  Act 
1897.  Brodie  v.  U.  S.  (C.  C.  1904)  135 
Ped.  914. 

10.  Feather  boas^-Boas,  made  by 
stringing  dressed  feathers  on  a  cord, 
held  dutiable  as  "feathers  ♦  ♦  ♦ 
dressed,"  etc.,  under  Act  1897,  par.  425, 
by  virtue  of  section  7,  describing  that 
unenumerated  articles  "shall  be  assess- 
ed at  the  highest  rate  at  which  the  same 
would  be  chargeable  if  composed  wholly 
of  the  component  material  of  chief 
value."  Legg  v.  U.  S.  (1908)  163  Fed. 
1006,  90  C.  C.  A.  176,  affirming  judg- 
ment (C.  C.  1907)  154  Fed.  858. 

Boas  made  of  feathers  strung  to- 
gether upon  cotton  cords  differ,  of 
course,  from  the  constituent  parts  of 
the  boas  so  made,  but  avoiding  a  mani* 
fest  incongruity  if  the  law  were  other- 
wise construed,  they  must  be  taken  to 
be  like  feathers  in  materials,  quality, 
texture,  and  the  use  to  which  they 
may  be  applied,  and  they  were  properly 
held  dutiable  in  similitude  as  feathers 
under  section  7,  Act  1897.  American 
Express  Co.  v.  U.  S.  (1911)  2  Ct  Cust 
App.  39. 

11.  Feathers  In  fleneral.^Feather8 
containing  a  small  quantity  of  wire  and 
used  as  millinery  ornaments  held  not 
dutiable  as  feathers  advanced  or  manu- 
factured.   See  paragraph  167. 

12.  Goose  skins.— Paragraph  425,  Act 
1897,  making  feathers  and  downs  when 
dressed,  colored,  or  otherwise  advanced 
or  manufactured  in  any  manner  dutiable 
at  50  per  cent  does  not  extend  to  or 
include  goose  skins  adapted  to  and 
employed  for  other  purposes  than  those 
for  which  down  is  used.  Qross  v.  U.  S. 
(1911)  1  Ct  Cust  App.  321. 

13.  Grass  piquets.— Qrass  piquets, 
used  for  millinery  purposes,  consisting 
of  stalks  of  oats  and  wheat  cut  in  the 
milk,  and  grasses,  some  of  which  are 
mixed  with  palm  leaf  and  artificial 
leaves,  bound  together  in  bunches  about 


OlA) 


DUTIES  UPON  IMPOSTS 


§  5291 


16  inches  long,  and  all  dyed  to  inutate 
the  natural  color  of  the  plants,  held  du- 
tiable under  paragraph  425,  Act  1897, 
for  '^artificial  or  ornamental  ♦  ♦  • 
fruits,  grains,  leaves,  flowers,  and  stems 
or  parts  thereof,  of  whatever  material 
composed,"  and  not  under  paragraph 
449  of  said  act,  as  manufactures  of 
grass.  Herman  &  Guinzburg  y.  U.  S. 
(1904)  128  Fed.  420,  63  0.  0.  A.  162, 
affirming  judgment  Herman  &  Guinze- 
berg  ▼.  U.  S.  (C.  O.  1903)  121  Ted. 
20L 

14.  Imitation  rosesw— Imitation  roses 
of  celluloid  and  metal,  which  are  worn 
as  boutonni^res,  chiefly  by  children  on 
occasions  of  frolic  and  fun,  and  are  also 
used  as  gifts  in  prize  packages,  held 
not  'toys"  within  Act  1897,  par.  418, 
but  dutiable  as  "artificial  *  *  • 
flowers,"  under  paragraph  425.  Ham- 
burger &  Go.  y.  U.  S.  (C.  G.  1910)  180 
Fed.  632. 

The  certainty  required  In  a  commer- 
cial designation  is  not  here  shown,  and 
it  appearing  that  the  small  imitation 
flowers  of  the  Importation  are  made  of 
celluloid  and  attached  to  metal  pins, 
designed  to  be  worn  as  boutonni^res, 
and  that  they  are  so  worn  by  adults, 
they  cannot  be  taken  to  be  "toys";  they 
were  dutiable  as  artificial  flowers  under 
paragraph  425,  Act  1897.  Hamburger 
T.  U.  S.  (1911)  2  Ct  Oust  App.  234. 

15.  Ornamental  leaves  and  flrassss^— 

Florists'  ornamental  supplies,  consist- 
ing of  leaves  of  various  plants  arranged 
in  the  form  of  wreaths,  crosses,  etc, 
held  dutiable  as  "ornamental  leaves" 
under  Act  1897,  par.  425.  U.  S.  v.  H. 
Bayersdorfer  &  Co.  (1909)  175  Fed. 
959,  99  0.  G.  A.  449;  Bayersdorfer  & 
Co.  V.  U.  S.  (0.  0. 1909)  171  Fed.  286. 

Act  1897,  par.  425,  relating  to  artifi- 
cial or  ornamental  leaves,  held  to  in- 
clude leaves  elaborately  prepared  so  as 
to  restore  their  natural  appearance  and 
prevent  decomposition;  also  to  include 
them  when  made  up  into  wreaths  and 
attached  to  wire  frames.  Kreshower 
V.  U.  S.  (O.  O.  1907)  152  Fed.  485. 

There  is  no  evidence  that  this  mer- 
chandise has  been  embossed  and  die 
cut,  but  even  if  there  were  such  evi- 
dence, these  leaves,  simulating  natural 
leaves  as  they  do  and  being  ornamental, 
are  more  specifically  described  in  para- 
graph 438,  Act  1909,  and  they  were 
dutiable  thereunder.  Hirshbach  & 
Smith  V.  U.  S.  (1914)  6  Ot  Gust  App. 
124. 

These  ornamental  grasses  serve  the 
same  purposes  as  the  ornamental  grains 
and  leaves  enumerated  in  paragraph 
481,  and  they  are  dutiable  thereunder 
by  simUitude.  Lang  v.  U.  S.  (1914)  5 
Ct  Gust  App.  85. 

16.  Ostrioh  feathers.— Crude  ostrich 
feathers,  which  in  that  condition  are 
never  used  for  ornamental  purposes, 
but  need  to  be  dressed  and  otherwise 
manufactured  before  becoming  suitable 
for  such  use,  are  dutiable  as  "feathers 


♦  ♦  ♦  crude,"  and  not  as  "ornamen- 
tal feathers,"  under  paragraph  425,  Act 
1897.  Brodie  v.  U.  S.  (G.  G.  1904)  135 
Fed.  914;  Bpero  v.  Same  (1904)  Id. 
915. 

17.  Palm  leaves.— Palm  leaves  that 
have  been  subjected  to  a  process  of 
painting,  etc,  to  give  them  their  nat- 
ural appearance  and  to  prevent  decom- 
position, held  dutiable  as  "ornamental 

♦  *  ♦  leaves  ♦  ♦  ♦  not  specially 
provided  for,'*  under  Act  1897,  par. 
425,  rather  than  as  "palms,  preserved, 

♦  ♦  ♦  suitable  for  decorative  pur- 
poses," under  paragraph  251.  U.  S. 
V.  H.  Bayersdorfer  &  Co.  (1909)  175 
Fed.  959,  99  C.  G.  A.  449. 

As  to  palm  leaves  which  have  been 
subjected  to  processes  that  restore 
the^  natural  appearance  and  prevent 
decay,  and  some  of  which  have  been  ar- 
ranged in  wreaths  on  wire  frames,  held 
that,  as  there  had  been  no  advance  in 
manufacture  that  destroyed  the  original 
articles  or  made  them  useful  for  other 
purposes  or  altered  their  trade  designa- 
tion, they  still  remained  dutiable  as 
"leaves,"  under  Act  1897,  par.  425, 
rather  than  as  "manufactures"  of  palm 
leaf,  provided  for  in  paragraph  450. 
Kreshower  v.  U.  S.  (C.  0.  1907)  152 
Fed.  485. 

The  legislative  history  of  paragraph 
251,  Act  1897,  and  paragraph  263,  Act 
1909,  shows  there  was  no  intention  to 
make  the  term  "palms"  cover  palm 
leaves,  preserved.  These  articles  of 
the  importation  are  ornamental  leaves 
within  the  meaning  of  paragraph  438, 
and  therefore  dutiable  as  assessed. 
Lang  V.  U.  S.  (1914)  5  Ot  Gust  App. 
85. 

18.  Parts  of  artlflcial  flowers.— Tub- 
ing of  India  rubber  held  not  dutiable  as 
parts  of  artificial  flowers.  See  para- 
graph 368. 

1 9.  Peacock  feathersw— Peacock  feath- 
ers in  a  crude  condition,  used  in  that 
state  for  ornamental  purposes,  held 
dutiable  under  paragraph  425,  Act 
1897,  for  "ornamental  feathers,"  and 
not  under  that  in  the  same  paragraph 
for  "feathers  ♦  ♦  ♦  crude."  George 
Silva  &  Co.  V.  U.  S.  (G.  G.  1903)  127 
Fed.  781. 

20.  Quills  and  plumaflOd— OHie  wings 
and  tails  of  birds  held  properly  duti- 
able as  feathers.  The  importation  con- 
sisted of  feathers,  technically  distin- 
guished as  quills  and  plumage,  and  they 
were  manufactured  as  trimmings  for 
women's  hats.  They  might  be  appro- 
priately described  as  either  quills  or 
feathers.  It  must  however,  be  pre- 
sumed that  paragraph  438,  Act  1909, 
was  enacted  in  view  of  the  construction 
that  had  been  theretofore  placed  on  a 
like  clause  in  a  previous  tariff  act 
and  articles  such  as  make  up  the  im- 
portation will  accordingly  be  held  to 
be  included  by  intention  as  feathers 
under  that  paragraph  and  to  be  duti- 
able as  such;    and  this  the  more  cer- 
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articles  not  enumerated.  Hartranft  ▼. 
Sheppard  (1888)  8  Sap.  Ct  920,  921, 
125  U.  S.  337,  31  L.  Ed.  763. 

22.  "Whatever  material  oomposed."^ 
Some  effect  must  be  given  to  the  words 
"of  whatever  material  composed"  in 
paragraph  438,  Act  1900.  The  effect 
of  that  phrase  modifying  the  phrase 
"ornamental  ♦  ♦  ♦  flowers  not  spe- 
cially provided  for,**  extends  this  to  in- 
clude articles  composed  in  any  part  of 
a  material  not  common  to  the  natural 
or  cut  flower;  and  the  dye  or  coloring 
matter  here  used  is  not  common  to  cut 
flowers.  Bayersdorfer  &  Co.  v.  U.  S. 
(1913)  4  Ct  Cust  App.  446.  See,  also, 
F.  S.  V.  Bayersdorfer  (1909)  176  Fed. 
959,  99  C.  C.  A.  449. 


tainly  since  the  articles  enumerated 
along  with  quills  in  paragraph  463  of 
the  law  do  not  point  to  their  probable 
use  in  making  up  women's  hats  or  bon- 
nets. Goodman  v.  U.  S.  (1911)  2  Ct 
Cust  App.  112,  290. 

21.  Quilts.— Quilts  of  cotton  and  ei- 
der down  held  dutiable  as  manufactures 
of  cotton.     See  paragraph  266. 

Under  Act  March  3,  1883,  placing 
eider  down  on  the  free  list,  and  levying 
a  duty  of  20  per  cent  ad  valorem  on 
all  manufactured  articles  not  enumer- 
ated or  provided  for  in  the  act,  quilts 
composed  of  cotton  and  eider  down,  or 
silk  and  eider  down,  the  eider  down  in 
each  case  being  the  component  materi- 
al of  chief  value,  are  dutiable,  at  20 
per  cent  ad  valorem,  as  manufactured 

348.  Furs  dressed  on  the  skin,  not  advanced  further  than  dyeing, 
30  per  centum  ad  valorem ;  plates  and  mats  of  dog  and  goat  skins, 
10  per  centum  ad  valorem ;  manufactures  of  furs,  further  advanced 
than  dressing  and  dyeing,  when  prepared  for  use  as  material,  join- 
ed or  sewed  together,  including  plates,  linings,  and  crosses,  except 
plates  and  mats  of  dog  and  goat  skins,  and  articles  manufactured 
from  fur  not  specially  provided  for  in  this  section,  40  per  centum 
ad  valorem ;  articles  of  wearing  apparel  of  every  description  partly 
or  wholly  manufactured,  composed  of  or  of  which  hides  or  skins  of 
cattle  of  the  bovine  species,  or  of  the  dog  or  goat  are  the  com- 
ponent material  of  chief  value,  15  per  centum  ad  valorem ;  articles 
of  wearing  apparel  of  every  description  partly  or  wholly  manu- 
factured, composed  of  or  of  which  fur  is  the  component  material 
of  chief  value,  not  specially  provided  for  in  this  section,  50  per  cen- 
tum ad  valorem;  furs  not  on  the  skin,  prepared  for  hatters'  use, 
including  fur  skins  carroted,  15  per  centum  ad  valorem. 
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Beaver  strips* 

Coney  sklna. 

Imitation  silver  for  skin. 

Dogskin  mats. 

Dressed  fur  on  the  skin  in  generaL 

Furs  prepared  for  material. 

Goose  skins. 

Hares'  combings. 

Plates,  linings  and  crosses. 

Pony  skins. 

Sealskins. 

Sbeepskin  rugs. 


1.  Beaver  strips*— Held,  that  so-call- 
ed beaver  strips,  in  the  form  of  rec- 
tangular pieces  of  felted  material  meas- 
uring 15  to  24  inches  wide  and  36  to 
48  inches  long,  used  in  the  manufac- 
ture of  hats  and  composed  in  part  of 
wool,  but  chiefly  of  rabbit  fur,  are  not 
within  the  provision  in  paragraph  370, 
Act  1897,  for  articles  of  wearing  ap- 
parel in  part  of  wool,  nor  within  that 
in  paragraph  432,  for  hats  or  forms 
for  hats,  but  are  dutiable  as  manufac- 
tures in  chief  value  of  fur,  under  par- 
agraph 450.  Herrmann  v.  U.  S.  (G.  G. 
1905)  141  Fed.  486;  Id.  (G.  G.  1906) 
145  Fed.  843,  decree  affirmed  U.  S.  v. 
Herrmann  (1907)  154  Fed.  196,  83  G. 
C.  A.  179. 

2.  Coney  ski ns.F— Pulled  or  plucked 
coney  skins  held  not  dutiable  as  dressed 
furs  or  skins.    See  paragraph  491. 
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3.  Imitation  silver  fox  skind— Alaska 
fox  skins  that  have  been  dressed  and 
dyed  and  pointed  by  the  insertion  in 
the  fur  at  intervals  of  white  hairs  from 
the  badger,  these  white  hairs  being 
glued  to  the  skin  and  making  them  an 
imitation  silver  fox  skin,  since  a  new 
article  is  thereby  made,  with  a  new 
name,  character,  and  use,  constitute  a 
manufacture,  but  not  a  manufacture  of 
furs  prepared  for  use  as  material,  and 
the  skins  were  dutiable  at  20  per  cent 
ad  valorem,  whether  taken  by  simili- 
tude as  furs  dressed  on  the  skin  or  as 
nonenumerated  manufactured  articles. 
U.  S.  V.  Hartwig  (1911)  2  Gt  Cust 
App.  267. 

4.  Dogskin  matsw— These  dogskin  mats 
have  been  given  a  form  other  than  that 
of  the  natural  skin  and  have  in  trade 
a  characteristic  name.  They  are  furs, 
ready  to  be  applied,  after  incidental 
cleaning  or  dyeing  to  their  final  use  as 
furs.  They  are  dutiable  under  para- 
graph 439,  Act  1909.  AUum  v.  U.  S. 
(1913)  4  Gt  Gust  App.  332.  See,  also, 
U.  S.  v.  Richter  (1911)  2  Ct  Cust  App. 
167. 

5.  Dressed  for  on  the  skin  in  gen- 

erald— Thibet  furs,  dressed  on  the  skin, 
which  had  been  made  up  into  coats,  and 
afterwards  separated  into  parts  for  use 
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as  fan  dressed  on  the  skin,  and  not 
as  coats,  for  wearing  apparel,  were 
dutiable  as  furs  dressed  on  the  skin, 
but  not  made  <ap  into  articles,  under 
paragraph  444  of  Act  1890,  and  not  as 
manufactures  of  fur  not  specially  pro- 
vided for,  under  paragraph  461.  MaT- 
tner  v.  U.  8.  (O.  O.  1897)  84  Fed.  155, 
judgment  affirmed  U.  S.  v.  E.  L.  Good- 
seU  Go.  (1899)  91  Fed.  519,  33  0.  0.  A. 
661. 

Pieces  of  fur  sewn  together  continu- 
ously for  convenience  or  safety,  but  not 
intended  to  be  used  as  articles  in  that 
shape,  held  not  "articles  made  of"  fur 
under  Act  1883,  §  2502,  but  dutiable  as 
"dressed  furs  on  the  skin,"  under  the 
same  schedule.  Fleet  y.  U.  S.  (O.  O. 
1892)  148  Fed.  335. 

6.  Fun  prepared  for  material.— The 
fur  motifs  are  not  made  in  imitation  of 
feathers,  but  are  intended  to  be  used 
as  ornaments  for  ladies'  hats  and  were 
classifiable  as  furs  prepared  for  use  as 
material  under  paragraph  439  of  that 
act  Judkins  &  McGormick  Ck>.  v.  U. 
S.  (1915)  6  Ct  Oust.  App.  112. 

7.  Goose  skln8.^-a%e  provision  in  Act 
1897,  par.  426,  for  "furs  dressed  on  the 
skin,"  does  not  include  dressed  goose 
skins  with  the  down  on.  Such  articles 
are  dutiable  as  "bird  skins,  *  *  « 
dressed  *  *  *  or  manufactured  in 
any  manner,"  under  paragraph  425  (U. 
8.  Comp.  St  1901,  p.  1675).  Hersko- 
vit«  &  Roth  V.  U.  S.  (O.  C.  1910)  180 
Fed.  631. 

The  evidence  showing  that  the  use  to 
which  goose  skins  such  as  were  here 
imported  are  ordinarily  put  is  similar 
to  the  use  of  fur  and  not  to  that  of 
down,  they  were  dutiable  by  similitude 
under  paragraph  426  of  that  act  and 
according  thus  with  a  long-continued 
practice  of  the  Treasury  Department 
(Jross  V.  U.  8.  a911)  1  Ot  Gust  App. 
321. 

8.  Hares'  oomblnfls.  —  Hares'  comb- 
ings or  fur  waste  held  not  dutiable  as 
furs,  prepared  for  hatter's  use.  See 
paragraph  384. 

9.  Plates,  linings  and  crosses.— It  was 

the  evident  purpose  of  the  Congress  by 
paragraph  439,  Act  1909,  to  distinguish 
between  the  completed  article  and  the 
several  grades  of  materials  entering  in- 
to its  composition,  and  to  impose  on 


materials  prepared  for  the  use  of 
furriers  and  other  manufacturers  of  fur 
an  intervening  rate  of  duty,  higher  than 
the  rate  upon  dressed  skins  that  had 
theretofore  been  construed  by  the  board 
as  proper  and  applicable,  and  at  the 
same  time  lower  than  the  rate  provided 
for  manufactures  made  from  such  ma- 
terials. The  words  "plates,  linings,  and 
crosses"  are  employed  in  that  para- 
graph as  words  of  extension  rather 
than  specification  and  the  furriers' 
articles  of  the  importation,  whether 
dressed  or  dyed  or  not,  were  properly 
assessed  at  35  per  cent,  ad  valorem 
under  that  paragraph.  Carlowitz  v.  U. 
S.  (1911)  2  Ct  Oust  App.  172. 

10.  Pony  skins.— Pony  skins  are  not 
"furs"  or  "fur  skins"  in  the  common, 
ordinary  meaning  of  those  words,  but 
the  evidence  seems  to  make  it  clear 
that  for  several  years  before  the  en- 
actment of  the  Act  1909  pony  skins  had 
been  dealt  in  commercially  precisely  as 
true  fur  skins  and  employed  as  sucfar 
in  manufacture;  they  are  dutiable  as 
dressed  fur  skins  under  paragraph  439, 
Act  1909.  Revillon  Freres  v.  U.  8. 
(1911)  2  Ct  Cust  App.  209.  See,  al- 
so, U.  8.  V.  Bennett  (1895)  66  Fed.  299, 
13  C.  a  A.  446. 

11.  Sealskins.— Sealskins  that  have 
been  "repaired"  cannot  be  taken  for 
dutiable  purposes  to  come  within  the 
first  clause  of  paragraph  439,  Act  1909, 
and  though  "repaired"  this  will  not  con- 
stitute them  manufactures  of  furs  des- 
ignated by  the  second  clause  of  that 
paragraph;  there  is  no  eo  nomine  pro- 
vision applicable  and  the  importation 
is  dutiable  under  paragraph  480  of  the 
act  as  an  unenumerated  article,  manu- 
factured in  whole  or  in  part  U.  8.  v. 
Burkhardt  (1911)  2  Ct  Cust  App. 
177. 

12.  Sheepskin  rugs.— According  to  the 
evidence,  the  importation  was  of  pieces 
of  dressed  natural  sheepskin  sewed  in- 
to rugs  and  known  to  the  trade  as  rugs. 
It  appears  they  are  used  as  material  for 
making  finer  rugs  or  other  articles  of 
fur.  They  are  further  advanced  than 
dressing  and  dyeing  and  were  properly 
dutiable  as  manufactures  of  furs  fur- 
ther advanced  than  dressing  and  dyeing 
under  paragraph  439,  Act  1909.  U.  S. 
v.  Bichter  (1911)  2  Ct  Cust  App.  167. 


349.  Fans  of  all  kinds,  except  common  palm-leaf  fans,  50  per 
centum  ad  valorem. 

Notes  of  Deoisioiui 


Cigar  fansw— Cigar  fans  held  not  duti- 
able as  fans.     See  paragraph  342. 

Embroidereil  fans^-Embroidered  fans 
are  subject  only  to  the  provision  in  Act 
1897,  par.  427,  for  "fans  of  aU  kinds," 
not  being  within  the  scope  of  the  pro- 
viso in  paragraph  339,  imposing  the  em- 
broidery rate  on  "embroidered  wearing 
apparel    or    other    article    or    textile 


fabric."    U.  S.  v.  Quong  Lee  &  Co.  (C. 
C.  1909)  173  Fed.  819. 

Paper  fans.— The  provision  in  Act 
1897,  par.  427,  for  "fans  of  all  kinds," 
does  not  include  so-called  fans  consist- 
ing of  unsubstantial  paper  novelties  in 
the  shape  of  fans,  which  range  from 
four  feet  in  diameter  down  to  very 
small  sizes,  and  which  are  not  com- 
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merdally  known  nor  dealt  In  as  fans,  811k  fans^^Fans  composed  of  silk  and 

nor  adapted  to  practical  use  as  such,  wood  and  embroidered  with  silk   held 

but  are  intended  solely  for  decorative  dutiable  as  fans  of  all  kinds.    U.  S.  ▼. 

purposes.    R.  F.  Downing  &  Co.  y.  U.  Harper  (1911)  2  Gt  Gust  App.  101. 
S.  (G.  0.  1905)  141  Fed.  490. 

350.  Gun  wads  of  all  descriptions,  10  per  centum  ad  valorem. 

351.  Human  hair,  raw,  10  per  centum  ad  valorem;  if  cleaned  or 
commercially  known  as  drawn,  but  not  manufactured,  20  per  cen- 
tum ad  valorem ;  manufactures  of  human  hair,  including  nets  and 
nettings,  or  of  which  human  hair  is  the  component  material  of 
chief  value,  not  specially  provided  for  in  this  section,  35  per  cen- 
tum ad  valorem. 

352.  Hair,  curled,  suitable  for  beds  or  mattresses,  10  per  centum 
ad  valorem. 

353.  Haircloth,  known  as  "crinoline"  cloth,  6  cents  per  square 
yard;  haircloth,  known  as  "hair  seating,"  and  hair  press  cloth,  15 
cents  per  square  yard. 

Notes  of  Deoisioiui 


Hair  press  cloth.— Goods  composed  of 
80  per  cent  goat's  hair  and  20  per  cent, 
cotton,  such  as  brilliantines,  lustrines, 
alpacas,  and  mohairs,  which,  prior  to 
1870,  had  not  come  to  be  specifically 
known  in  this  country  as  women's  dress 
goods,  are  assessable  under  Act  1870, 
I  21,  as  amended  by  Act  1871,  providing 
for  duties  on  haircloth  known  as  "crino- 
line cloth,"  and  "on  all  other  manu- 
factures of  hair  not  otherwise  herein 
provided  for,"  and  not  under  Act  18G7, 
relating  to  women's  dress  goods  com- 
posed wholly  or  in  part  of  wool,  worst- 


ed, hair  of  the  alpaca,  goat,  or  other 
like  animal.  Arthur's  Ex'rs  v.  Butter- 
field  (1888)  125  U.  S.  70,  8  Sup.  Ot 
714,  31  L.  Ed.  643. 

The  provision  in  paragraph  431,  Act 
1897,  for  "hair  press  doth"  is  not  limit- 
ed to  fabrics  composed  of  the  same  ma- 
terial (horsehair)  as  the  other  articles 
enumerated  in  said  paragraph.  E.  &  W. 
H.  Caldwell  v.  U.  S.  (C.  O.  1905)  141 
Fed.  487. 

Manufactures  of  halPd— Manufactures 
of  hair  in  general    See  paragraph  308. 


354.  Hats,  bonnets,  or  hoods,  for  men's,  women's,  boys',  or  chil- 
dren's wear,  trimmed  or  untrimmed,  including  bodies,  hoods,  pla- 
teaux, forms  or  shapes,  for  hats  or  bonnets,  composed  wholly  or  in 
chief  value  of  fur  of  the  rabbit,  beaver,  or  other  animals,  45  per 
centum  ad  valorem. 

Notes  of  Deoisioiui 

Bonnets  for  mend— Articles  made  of 
wool,  made  on  frames  imported  from 
Scotland  and  used  for  a  covering  for 
the  head,  held  not  dutiable  as  bonnets, 
hats  and  hoods  for  men,  women,  and 
children.    See  paragraph  288. 

In  an  action  to  recover  duties  paid 
under  protest  the  inquiry  was  whether 
the  goods  were  dutiable  under  Schedule 
E  of  Act  March  3,  1883,  as  "knit  goods, 
made  on  knitting  frames,"  as  assessed 
by  the  collector,  or  under  Schedule  N, 
as  "bonnets,  hats,  and  hoods  for  men, 
women,  and  children,"  etc.,  as  claimed 
by  the  importers.  Held,  that  it  was 
proper  to  admit  evidence  that  the  com- 
mercial designation  of  the  article  in 
question  at  the  date  of  the  act  was 
"Scotch  caps,"  and  not  "bonnets  for 
men,"  for,  if  no  such  term  as  "bonnets" 
was  applicable  to  head  coverings  for 
men,  congress  could  not  have  intended 
to  apply  the  term  to  goods  which  were 
elsewhere  specifically  described  as 
"goods  made  on  knitting  frames." 
Toplitz  ▼.  Hedden  (1892)  13  Sup.  Ot 
70,  71,  146  U.  S.  252,  36  L.  Ed.  961, 
afilrming  judgment  (O.  C.  1888)  83 
Fed.  617. 
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Composed  wholly.— The  changes  made 
in  this  paragraph,  from  the  wording  of 
similar  paragraphs  in  previous  tariff 
acts,  particularly  the  insertion  of  the 
word  "wholly"  after  the  word  "com- 
pose," requires  the  words  "compose 
wholly"  to  be  given  their  ordinary  and 
natural  meaning,  and  hat  materials 
composed  at  all  of  anything  besides 
the  enumerated  articles  are  excluded 
from  the  paragraph.  Schmitz  v.  U. 
S.  (1906)  146  Fed.  127,  76  C.  C.  A. 
553. 

Forms  for  hats.— Beaver  strips  held 
not  dutiable  as  forms  for  hats.  See 
paragraph  348. 

Goods    used   In   ornamenting   hats.^ 

Though  goods  are  used  chiefly  or  solely 
in  the  manufacture  and  ornamenting  of 
hats,  bonnets,  etc.,  if  they  are  bead  or- 
naments, or  are  composed  of  silk  or  of 
metal,  they  are  dutiable  under  the 
specific  clauses  relating  to  such  articles. 
Walker  v.  Seeberger  (D.  C.  1889)  38 
Fed.  724,  judgment  reversed  (1893) 
13  Sup.  Ct  981,  149  U.  a  641,  37  L. 
Ed.  839. 
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Hats  trimmed  !■  ohlof  value  of  fur- 
In  applying  the  provieion  in  Act  1897, 
par.  432,  for  "hate  ♦  •  •  trimmed, 
•  •  ♦  composed  wholly  or  in  chief 
▼alne  of  for,"  the  composition  of  the 
hats  should  be  determined  by  reference 
to  the  whole  hat,  including  the  trim- 
Diing,  rather  than  by  reference  to  the 
body  of  the  hat  alone,  so  that  where 
hats,  the  bodies  of  which  are  fur,  are 
BC  trimmed  that  the  silk  trimming  is 
the  chief  component  of  the  value  of  the 
hats,  they  are  dutiable  under  Schedule 
li,  paragraph  390.     Leon  Rheims  Go. 


V.  U.  S.  (O.  0.  1907)  164  Fed.  909, 
judgment  affirmed  (1908)  160  Fed.  925, 
88  O.  C.  A,  107. 

Wool  knit  hoods^-Wool  knit  hoods 
held  to  be  dutiable  at  30  per  cent,  ad 
valorem,  under  Act  March  3,  1883, 
enumerating  "bonnets,  liats,  and  hoods 
for  men,  women,  and  children,  compos- 
ed of  chip,  grass,  palm  leaf,  willow, 
straw,  and  other  material.  Stodder  v. 
Spalding  (C.  G.  1885)  24  Fed.  89,  judg- 
ment affirmed  Spalding  y.  Stodder 
(1891)  12  S.  CU  988,  145  U.  S.  654,  36 
L.  Ed.  847. 


355.  Indurated  fiber  ware  and  manufactures  of  pulp,  not  spe- 
cially provided  for  in  this  section,  25  per  centum  ad  valorem. 

356.  Jewelry,  commonly  or  commercially  so  known,  valued 
above  20  cents  per  dozen  pieces,  60  per  centum  ad  valorem ;  rope, 
curb,  cable,  and  fancy  patterns  of  chain  not  exceeding  one-half  inch 
in  diameter,  width,  or  thickness,  valued  above  30  cents  per  yard; 
and  articles  valued  above  20  cents  per  dozen  pieces  designed  to  be 
worn  on  apparel  or  carried  on  or  about  or  attached  to  the  person, 
such  as  and  including  buckles,  card  cases,  chains,  cigar  cases,  cigar 
cutters,  cigar  holders,  cigarette  cases,  cigarette  holders,  coin  hold- 
ers, collar,  cuff,  and  dress  buttons,  combs,  match  boxes,  mesh  bags 
and  purses,  millinery,  military,  and  hair  ornaments,  pins,  powder 
cases,  stamp  cases,  vanity  cases,  and  like  articles ;  all  the  foregoing 
and  parts  tiiereof,  finished  or  partly  finished,  composed  of  metal, 
whether  or  not  enameled,  washed,  covered,  or  plated,  including 
rolled  gold  plate,  and  whether  or  not  set  with  precious  or  semipre- 
cious stones,  pearls,  cameos,  coral,  or  amber,  or  with  imitation 
precious  stones  or  imitation  pearls,  60  per  centum  ad  valorem. 
Stampings^  galleries,  mesh  and  other  materials  of  metal,  whether 
or  not  set  with  glass  or  paste,  finished  or  partly  finished,  separate 
or  in  strips  or  sheets,  suitable  for  use  in  the  manufacture  of  any  of 
the  foregoing  articles  in  this  paragraph,  50  per  centum  ad  valorem. 

Notes  of  Deoiaiona 

paragraph  and  converted  into  a  com- 
plete and  independent  provision.  It 
follows  that  the  words  "parts  thereof 
and  "composed  of  metal"  in  the  fonrth 
clause  do  not  refer  to  "jewelry"  in 
the  first  Mamluek  &  Go.  v.  U.  S. 
(1916)  6  Ct  Gust  App.  556. 

2.  Articles  designed  to  be  worn  on 
the  person^— Small  compasses  held  not 
dutiable  as  jewelry  or  as  articles  de- 
signed to  be  worn  about  the  person. 
See  paragraph  167. 

By  paragraph  856,  Act  1913,  a  duty 
is  imposed,  amongst  other  articles,  up- 
on articles  of  a  certain  value  compos- 
ed of  metal  and  designed  to  be  worn  on 
apparel  or  carried  on  or  about  or  at* 
tached  to  the  person,  such  as  and  in< 
eluding  buckles,  card  cases,  etc.  If 
the  assessed  articles  are  similar  to  the 
named  exemplars  in  respect  to  the 
manner  in  wMch  they  are  worn  or  car- 
ried, then  the  resemblance  meets  the 
terms  of  the  provision.  Gallagher  & 
Ascher  v.  U.  S.  (1915)  6  Gt.  Gust 
App.  105. 

3.  Barettes.— Barettes  made  of  base 
metal  and  set  with  imitation  jet  held 


1. 

Conetructlon  of  paragraph  In  general. 

t. 

Articles   designed  to   he   worn  on  the 

person. 

s. 

Barettes. 

4. 

Brooches. 

6. 

Buckles. 

e. 

Buttons. 

t. 

Chatelaine  purses. 

8. 

Composed  of  silver. 

9. 

Coral. 

10. 

Gold-plated  lace  pins» 

11. 

Jewelry  in  general. 

12. 

Metal  neck  chain. 

13. 

Millinery  ornaments. 

14. 

Miniature  frames. 

15. 

Pencils. 

11. 

Pins  in  general. 

17. 

Rhinestones. 

18. 

Silver  hand  bags. 

18. 

Sterling  silver  necklets. 

80. 

Watch  guards  and  chains. 

I.  Construction  of  paragraph  In  gen* 

oral.— Paragraph  356,  Act  1913,  as  re- 
ported to  the  House  by  the  committee, 
was  deliberately  amended  in  the  House 
by  the  insertion  of  the  words  "60  per 
centum  ad  valorem"  in  the  first  clause. 
No  interpretation  will  give  due  effect 
to  this  amendment  except  that  the 
jewelry  clause  was  thereby  segregated 
from  the  three  following  clauses  of  the 
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not   dutiable   as    jewelry.      See    para- 
graph 96. 

4.  Brooohesw— 'Brooches  of  brass  set 
with  stones  are  commonly  and  commer- 
cially known  as  jewelry.  They  might 
be  classified  under  two  different  provi- 
sions of  paragraph  448,  Act  1909,  but 
they  come  more  precisely  under  the 
clause  that  relates  to  "all  articles  com- 
monly or  commercially  known  as  jewel- 
ry," and  they  are  dutiable  as  such. 
Cohn  &  Rosenberger  t.  U.  S.  (1912) 
3  Gt  Gust  App.  288.  See,  also,  U.  S. 
V.  Goldberg's  Sons  (1912)  3  Gt.  Gust 
App.  282;  Same  y.  Gohn  &  Rosen- 
berger (1912)  3  Gt  Gust.  App.  273. 

Brooches,  though  falling  descriptive- 
ly within  the  language  of  paragraph 
448,  Act  1909,  "all  other  articles  of 
every  description  ♦  •  ♦  composed 
whoUy  or  in  chief  value  of  ♦  ♦  ♦ 
brass  *  ^  ^  and  designed  to  be 
worn  on  apparel  or  carried  on  or  about 
or  attached  to  the  person,"  held  duti- 
able as  jewelry  under  that  paragraph. 
Guthman,  Solomons  &  Go.  v.  U.  S. 
(1912)  3  Gt  Gust  App.  286.  See,  also, 
U.  S.  V.  CJoldberg's  Sons  (1912)  3  Gt 
Gust  App.  282;  Same  v.  Vandegrift 
(1912)  3  Gt  Gust  App.  161. 

Reviewing  the  legislative  history  of 
paragraph  448,  Act  1909,  and  its  in- 
terpretations, brooches  that  are  stipu- 
lated to  be  both  commonly  and  commer- 
cially known  as  jewelry  must  be  taken 
to  come  directly  under  the  provisions 
of  that  paragraph  and  to  be  dutiable 
under  it  They  are  not  dutiable  as 
manufactures  of  metal.  U.  S.  v.  Guth- 
man, Solomons  &  Go.  (1912)  3  Gt 
Gust.  App.  276.  See,  also,  Hensel  v. 
U.  S.  (1912)  3  Gt  Gust  App.  117. 

5.  Buckles.— Ornamented  steel  buck- 
les held  not  dutiable  as  jewelry.  See 
paragraph  167. 

6.  Buttons.— Buttons  made  of  brass, 
plated,  and  studded  with  imitation  pre- 
cious stones,  held  dutiable  under  para- 
graph 448,  Act  1909.     Lent  v.  U.   S. 

(1911)  1  Gt  Gust  App.  542. 

7.  Chatelaine  purses.— Gha  t  e  1  a  i  n  e 
purses  of  metal,  gilded  or  plated  m 
imitation  of  gold  and  silver,  and  set 
with  imitation  precious  stones,  which 
mnge  in  value  from  34  marks  per  gross 
to  30  marks  per  dozen,  held  not  with- 
in paragraph  434,  Act  1897,  for  "arti- 
cles commonly  known  as  jewelry."  A. 
Steinhardt  &  Go.  v.  U.  S.  (G.  G.  1903) 
148  Fed.  512. 

8.  Composed  of  sliver^-The  words 
"composed  of  silver"  in  paragraph  448, 
Act  1909,  are  not  to  be  construed  as 
relating  back  and  modifying  "bags, 
purses,  and  other  articles"  in  the  para- 
graph; they  relate  solely  to  tiie  words 
"metal  mesh,"  immediately  preceding. 
To  hold  otherwise  would  result  in  ab- 
surdity. The  importation  is  dutiable 
as  made  in  chief  value  of  metal  mesh 
composed  of  silver.     Hensel  v.  IT.  S. 

(1912)  3  Gt  Gust  App.  117.    See,  also, 
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Gauvigny  Brush  Go.  y.  T7.  S.  (1910)  1 
Gt  Gust  App.  lia 

9.  Coral.— Goral  cut  into  form  of  a 
cameo,  but  not  set  Act  1846,  amend- 
ed 1857.  Bailey  v.  ScheU  (G.  G.  1863) 
Fed.  Gas.  No.  745. 

10.  Gold-plated  laoe  plns^-Gold-plat- 
ed  lace  pins  designed  to  be  worn  on 
the  person  because  of  their  ornamental 
character  are  jewelry  within  the  com- 
mon understanding  of  the  term  and  du- 
tiable under  paragraph  448,  Act  1909. 
U.  S.  V.  Strauss  &  Go.  (1913)  4  Gt 
Gust  App.  386;  Same  v.  Flory  &  Go. 
(1913)  4  Gt  Gust  App.  87.  See,  also, 
Bader  v.  U.  S.  (G.  G.  1902)  116  Fed. 
541;  Bobbins  v.  (Robertson  (G^  G. 
1888)  33  Fed.  709. 

These  lace  pins  or  shawl  pins,  with 
fancy  heads  and  steel  shafts,  gold  plat- 
ed, according  to  the  testimony,  are  not 
known  as  jewelry  and  are  not  used  for 
purposes  of  adornment  On  the  au- 
thority of  cases  cited  the  goods  are  held 
not  to  be  jewelry.  Altman  &  Go.  v. 
U.  S.  (1914)  5  Gt  Oust  App.  296. 

11.  Jewelry  in  general.  —  Steel  rods 
tipped  with  diamond  chips  and  used  in 
an  engraving  machine  held  not  dutiable 
as  jewelry.    See  paragraph  167. 

Necklace  clasps  composed  of  base 
metal  set  with  imitation  precious  stones 
and  metal  and  glass  watch-chain  com- 
passes, metal  being  chief  value,  both  ar- 
ticles being  conceded  to  be  "parts  of 
jewelry,"  are  dutiable  under  the  last 
clause  of  paragraph  356,  Act  1913,  as 
"materials  of  metal,  ♦  ♦  •  finished 
or  partly  finished,  ♦  •  •  suitable  for 
use  in  the  manufacture  of  any  of  the 
foregoing  articles  in  this  paragraph," 
viz.,  "jewelry,  ♦  ♦  ♦  valued  above  20 
cents  per  dozen  pieces,"  in  the  first 
clause  thereof.  Mamluck  &  Go.  v.  U. 
S.  (1916)  6  Gt.  Oust  App.  556. 

Shoe  buckles,  galleleth  belts,  and 
combs  held  dutiable  under  Act  1909  as 
jewelry,  and  not  as  manufactures  of 
metal.  U.  S.  v.  Altman  &  Go.  (1915)  6 
Gt  Gust  App.  131. 

"All  articles  commonly  or  commercial- 
ly known  as  jewelry,  or  parts  thereof, 
finished  or  unfinished,"  paragraph  ^8, 
Act  1909,  is  more  specific  in  its  applica- 
tion than  the  provision  with  the  proviso 
in  that  paragraph,  and  that  this  is  so 
is  now  stare  decisis.  U.  S.  v.  Interna- 
tional Forwarding  Go.  (1916)  6  Gt 
Gust  App.  25. 

The  contention  made  here  that  no  ar- 
ticle that  possesses  any  degree  of  utility 
can  be  regarded  as  jewelry  cannot  be 
upheld.  Jewelry  is  often  an  artide  of 
utility.      Id. 

There  is  nothing  in  the  record  to 
show  that  the  goods  of  the  importation 
are  designed  for  use  as  playthings. 
They  are  of  a  size  and  appearance  that 
leads  to  the  inference  they  were  made 
to  be  worn  by  children  as  articles  of 
adornment  A  commercial  designation 
as  toys  was  not  proved.  The  articles 
are  properly  classifiable  as  jewelry.    U. 
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S.  T.  Kraemer  &  Go.  (1914)  6  Ct  Oust 
App.  294. 

>^here  the  importation  consists  of 
merchandise  in  a  variety  of  forms,  neck- 
laces, chains,  hatpins,  etc.,  made  of  a 
variety  of  materials  and  some  complete, 
some  incomplete,  without  attempting  a 
comprehensive  definition  of  jewelry  or 
of  articles  commonly  known  as  jeweliy, 
the  appeal  here  being  limited  to  mer- 
chandise represented  by  enumerated 
samples,  and  there  being  no  evidence 
to  controvert  the  conclusion  drawn  by 
the  board,  the  board's  decision  must  be 
affirmed;  the  goods  were  properly  as- 
sessed, being  commonly  known  as  jewel- 
ry, under  paragraph  434,  Act  1897. 
Wolff  V.  U.  S.  (1911)  2  Ct.  CusL  App. 

12.  Metal  neck  chainw— The  testimony 
showed  that  these  long  chains,  some 
ornamented  and  some  unornamented, 
are  commonly  and  commercially  known 
as  jewelry.  That  incidentally,  when 
worn,  they  serve  a  useful  purpose  does 
not  preclude  a  proper  classification  as 
jewelry  under  paragraph  448,  Act  1909. 
U.  S.  V.  American  Express  Co.  (1915)  6 
Ct.  Cust.  App.  97. 

Jewelry  requires  work  in  metal  and 
a  metal  neck  chain  with  a  clasp  consti- 
tutes jewelry  or  parts  of  jewelry.  Metal 
appears  here  in  the  clasps  designed  to 
constitute  the  article  a  necklace  when 
completed.  They  are  sold  to  jewelers, 
and  are  apparently  as  susceptible  of  use 
on  necklaces  of  metal  as  of  beads. 
Kraemer  &  Co.  v.  U.  S.  (1914)  6  Ct. 
Cost.  App.  470. 

A  commercial  designation  may  not 
be  judicially  known  and  none  is  here 
shown.  It  is,  however,  within  judicial 
cognizance  that  a  metal  neck  chain  with 
a  dasp  constitutes  jewelry.  Paragraph 
448,  Act  1909,  relating  to  jewelry  is,  as 
to  this  importation,  more  specific  in  its 
application  than  paragraph  199,  and  the 
goods  are  .  dutiable  accordingly  under 
paragraph  448.  XJ.  S.  v.  Goldberg's 
Sons  (1912)  3  Ct.  Cust.  App.  282.  See 
also.  Same  v.  Guthman,  Solomons  &  Co. 
(1912)  3  Ct  Cust  App.  276. 

13.  Millinery  ornamentSw^Black  hat 
ornaments  of  metal  and  black  glass  held 
not  dutiable  as  jewelry.  See  paragraphs 
95,  167. 

In  construing  paragraph  434,  Act 
1897,  for  "articles  commonly  known  as 
jewelry,"  held,  that  it  does  not  include 
so-called  "millinery  ornaments,"  used  in 
trimming  hats,  which  are  flimsy  articles, 
intended  for  ephemeral  use,  are  not 
made  by  jewelers,  anH  contain  no  gems 
or  precious  metals,  but  are  made  of  base 
metal  either  wholly  or  in  combination 
with  imitation  jet  or  imitation  precious 
stones.  U.  S.  v.  S.  Schiff  &  Co.  (1905) 
139  Fed.  549,  71  C.  C.  A.  533. 


14.  Miniature  frames.  —  Miniature 
frames  set  with  precious  stones  held  not 
dutiable  as  articles  of  jew^ry.  See  par- 
agraph 167. 

15.  Pencils.  — Prorepel  fancy  metal 
pencils  are  composed  in  chief  value  of 
metal  with  a  substantial  minor  value 
of  other  material,  the  metal  value  dis- 
tinctly preponderating.  They  fall  within 
the  terms  of  paragraph  356,  Act  1913. 
Hensel,  Bruckmann  &  Lorbacher  v.  U. 
S.  (1915)  6  Ct  Cust  App.  162;  Galla- 
gher &  Ascher  v.  U.  S.  (1915)  Id.  105. 

16.  Pins  In  generals— Findings  of  the 
board  of  general  appraisers  that  hat 
pins,  hair  pins,  breast  pins,  buckles, 
and  other  similar  ornaments  adapted 
for  personal  adornment,  and  composed 
of  base  metal,  in  imitation  of  precious 
metals  and  otherwise,  some  being  set 
with  imitation  precious  stones,  were 
"articles  commonly  known  as  jewelry," 
and  as  such  dutiable  under  paragraph 
434,  Act  1897,  affirmed.  A.  Bader  & 
Co.  V.  U.  S.  (C.  C.  1902)  116  Fed.  541. 

17.  Rhinestones.  —  Rhinestones  com- 
posed in  chief  value  of  paste  held  not 
dutiable  as  jewelry.  .See  paragraph  95. 

18.  Silver  hand  bagsw— Women's  sUver 
hand  bags  or  purses,  used  for  holding 
money,  articles  of  wearing  apparel,  etc, 
held  not  within  the  provision  in  Act 
1897,  par.  434,  for  "articles  commonly 
known  as  jewelry,"  but  dutiable  as  ar- 
ticles of  silver  under  paragraph  193. 
Tiffany  v.  U.S.  (C.  C.  1904)  131  Fed. 
398. 

19.  Sterling  sliver  neeklets^— The  ar- 
ticles are  hand-wrought  sterling  silver 
necklets,  set  with  pearls  and  marqui- 
settes. The  words  "gold  or  platinum"  In 
paragraph  448,  Act  1909,  refer  to  and 
qualify  the  immediately  preceding  das- 
sification  only,  "chain,  mesh,  and  mesh 
bags  and  purses,"  and  not  to  all  ar- 
ticles commonly  or  commercially  known 
as  jewelry.  The  goods  are  dutiable  at 
60  per  cent,  under  that  paragraph.  U. 
S.  V.  Cohn  &  Rosenberger  (1912)  3  Ct 
Cust  App.  273. 

20.  Watch  guards  and  chalns^-Leath- 
er  watch  guard  held  not  dutiable  as 
article  known  as  jewelry.  See  para- 
graph 360. 

Hope  chain,  not  more  than  one-half  of 
1  inch  <in  diameter,  breadth,  or  thick- 
ness, made  of  rolled  gold  plate,  valued 
at  30  cents  per  yard  and  imported  in 
long  lengths,  for  use  in  manufacturing 
watch  chains,  is  properly  classifiable  as 
parts  of  jewelry  under  the  final  clause  of 
paragraph  448,  Act  1909,  which,  by  the 
language  "articles  commonly  known  as 
jewelry  or  parts  thereof  ♦  *  ♦  in- . 
eluding  chain,  •  •  ♦ "  fixes  the  clas- 
sification of  such  chain  as  parts  of  jew- 
elr,\.  U.  S.  V.  Massce  &  Co.  (1915)  6 
Ct  Cust  App.  395. 


357.  Diamonds  and  o*ther  precious  stones,  rough  or  uncut,  and 
not  advanced  in  condition  or  value  from  their  natural  state  by 
cleaving,  splitting,  cutting,  or  other  process,  whether  in  their  nat- 
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ural  form  or  broken,  and  bort;  any  of  the  foregoing  not  set,  and 
diamond  dust,  10  per  centum  ad  valorem ;  pearls  and  parts  there- 
of, drilled  or  undrilled,  but  not  set  or  strung;  diamonds,  coral, 
rubies,  cameos,  and  other  precious  stones  and  semiprecious  stones, 
cut  but  not  set,  and  suitable  for  use  in  the  manufacture  of  jewelry, 
20  per  centum  ad  valorem;  imitation  precious  stones,  including 
pearls  and  parts  thereof,  for  use  in  the  manufacture  of  jewelry, 
doublets,  artificial,  or  so-called  synthetic  or  reconstructed  pearls 
and  parts  thereof,  rubies,  or  other  precious  stones,  20  per  centum 

ad  valorem. 

Hotel  of  Deoisioiui 


1.  Agate  penholders. 

2.  Agate  setUngs. 
8.  Bort. 

4.  Diamonds. 

6.  Imitation  precious  stones  In  generaL 

6.  "Including." 

7.  Jade. 

8.  Loose  pearls. 

9.  Mineraloglcal  specimens. 
10.  Opals. 

U.  Paste  cameos. 

12.  Paste  pearls. 

18.  Pearls. 

14.  Precious  stones  used  as  bearings. 

15.  Rock  crystal  articles. 

16.  *'Set." 

1.  Agate  penholders^-Agate  penhold* 
er  handles  held  not  dutiable  as  pre- 
cious BtoneB.    See  paragraph  98. 

2.  Agate  settings.— Small  pieces  of 
agate,  garnet,  etc.,  advanced  from  their 
natural  state  by  cutting  process,  for 
the  purpose  of  fitting  them  for  use  as 
settings  for  jewelry,  and  known  com- 
mercially as  agates,  garnets,  etc.,  are 
more  specifically  provided  for  as  "pre- 
cious stones  advanced,"  under  Act 
18d7,  par.  435,  than  as  "manufactures 
of  agate,  garnet,  etc.,"  under  par.  115. 
U.  S.  V.  Albert  Lorsch  &  Co.  (O.  O. 
1909)  172  Fed.  277. 

3.  Bort.— Industrial  diamonds  of  the 
description  known  as  bort,  which  have 
been  pierced  by  a  process  of  drilling 
or  cutting,  are  not  dutiable  as  dia- 
monds advanced  by  cutting  or  other 
process,  under  Act  1897,  par.  435,  but 
are  free  of  duty  as  "bort,"  under  par- 
agraph 545.  U.  S.  V.  American  Ex- 
press Co.  (C.  C.  1905)  140  Fed.  967. 

On  the  trial  for  forfeiture  of  certain 
diamonds  of  an  inferior  quality,  and  of 
the  variety  commonly  called .  "bort," 
which  had  been  advanced  in  condition 
by  being  drilled,  the  disposition  of  the 
case  turned  on  whether  the  articles 
were  free  of  duty  under  Act  1897,  par. 
435,  relating  to  "diamonds  ♦  ♦  • 
not  advanced  in  condition,"  etc.,  "in- 
cluding ♦  ♦  ♦  bort"  Held,  that  the 
terms  of  limitation  following  the  provi- 
sion for  diamonds  do  not  relate  to  the 
provision  for  bort,  and  that  the  mer- 
chandise was  accordingly  free  of  duty. 
U.  S.  V.  Fifteen  Drilled  Diamonds  (D. 
C.  1904)  127  Fed.  753. 

4.  Diamonds.— Diamonds,  cut  bat  not 
set,  held  dutiable  under  Act  1894,  par. 
338,  as  "precious  stones  of  all  kinds, 
cut  but  not  set,"  and  not  free  of  duty, 
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under  paragraph  467.  U.  S.  v.  Fran- 
kel  (C.  C.  1895)  68  Fed.  186,  judg- 
ment aflSrmed  Wertheimer  v.  U.  S. 
(1896)  73  Fed.  296,  19  C.  O.  A.  504. 

5.  Imitation  preoloos  stones  In  gen- 
eral d— Glass  beads  strung  together  and 
colored  in  Imitation  of  precious  stones 
held  not  dutiable  as  imitations  of  pre- 
cious stones.    See  paragraph  95. 

Imitations  of  pearls,  consisting  of 
hollow  glass  beads,  held  not  dutiable 
as  imitations  of  precious  stones  com- 
posed of  paste  and  glass.  See  para- 
graph 95. 

Pierced  imitation  pearls  held  not  du- 
tiable as  imitations  of  precious  stones. 
See  paragraph  333. 

The  provision  in  Act  1897,  par.  435, 
for  imitation  precious  stones  not  ex- 
ceeding an  inch  in  "dimensions"  does 
not  exclude  stones  exceeding  an  inch 
in  a  single  dimension.  To  be  excluded 
they  must  exceed  an  inch  in  more  than 
one  direction.  Albert  Lorsch  &  Co.  v. 
U.  S.  (1906)  146  Fed.  379,  76  C.  O.  A. 
651,  modifying  judgment  (C.  0.  1904) 
135  Fed.  214. 

In  construing  the  provision  in  para- 
graph 435,  Act  1897,  for  imitation  pre- 
cious stones  not  "ornamented  or  deco- 
rated," held,  as  to  stones  which  have 
been  incrusted,  but  in  which  the  in- 
crustations are  a  part  of  the  imita- 
tion, that  they  are  not  ornamented  or 
decorated  within  the  meaning  of  said 
provision.  U.  S.  v.  R.  F.  Downing  & 
Co.  (C.  C.  1905)  139  Fed.  155,  judg- 
ment affirmed  (1906)  144  Fed.  1022, 
73  C.  C.  A.  42. 

Glass  beads  strung,  of  two  kinds,  one 
consisting  of  small  brown  beads,  which 
were  a  poor  imitation  of  the  precious 
stone  known  as  "cat's  eye,"  and  the 
other  of  larger  size,  and  bJbo  an  imita- 
tion of  precious  stones,  held  to  have 
been  dutiable  as  "imitations  of  pre- 
cious stones  composed  of  paste  or 
glass,  not  exceeding  one  inch  in  dimen- 
sions, not  set,"  under  paragraph  454  of 
Act  1890,  and  not  as  manufactures  of 
glass  not  specially  provided  for,  under 
paragraph  108.  Morrison  v.  U.  S. 
(1898)  84  Fed.  444,  28  C.  C.  A.  456. 

The  provision  in  Act  1909  for  imita- 
tion pearl  beads  is  more  specific  than 
that  for  imitation  pearls  and  the  sev- 
eral provisions  taken  together  Indicate 
a  legislative  purpose  to  include  within 
paragraph  449   of  that  act  only  such 


Cli.A) 


DUTIES  UPON  IMPOSTS 


§  6291 


imitation  pearls  for  use  in  the  manu- 
facture of  jewelry  as  are  not  also  imi- 
tation  pearl  beads.  Cohn  &  Rosen- 
berger  y.  U.  S.  (1914)  5  Ot.  Gust 
App.  339.  See,  also,  Lorsch  &  Co.  T. 
Same  (1914)  5  Gt  Gust  App.  93. 

Imitation  precious  stones,  oval,  heart- 
sliaped,  etc,  having  a  small  shoulder 
pierced  through  in  the  process  of  mold- 
ing, imitation  cameos  with  two  holes 
pierced  in  the  sides,  and  other  articles 
not  in  the  form  of  beads,  all  suitable 
for  use  in  the  manufacture  of  jewelry, 
held  dutiable  as  "imitation  precious 
stones"  under  paragraph  449,  Act 
1909.  Imitation  precious  stones  in  the 
form  of  hearts,  having  a  hole  in  the 
upper  extremity  in  which  is  inserted 
a  diminutiye  brass  screw  ring,  are 
parts  of  jewelry  and  are  dutiable  as 
such  under  the  last  part  of  paragraph 
448.  Imitation  precious  stones  with 
foil  backs,  either  pierced  or  not  pierc- 
ed, are  dutiable  not  as  beads,  but  as 
imitation  precious  stones  under  para- 
graph 449.  U.  S.  y.  American  Bead 
Co.  (1913)  3  Gt  Gust  App.  509.  See, 
also,  Cohn  y.  Same  (1912)  3  Gt  Gust 
App.  288. 

6.  "Including."— In  "diamonds   *   *   * 

not  advanced,  *  ^  *  including  min- 
ers' diamonds,'*  in  Act  1897,  Free  list, 
par.  545,  "including**  is  used  as  a  word 
of  addition,  rather  than  of  specifica- 
tion. Sullivan  Machinery  Go.  v.  U.  S. 
(C.  C.  1909)  168  Fed.  561. 

7.  Jade^-Tableware,  etc.,  made  from 
Jade  held  not  dutiable  as  precious 
stones.    See  paragraph  81. 

8.  Loose  pearlSd— Loose  pearls,  unas- 
sorted, and  of  various  sizes,  colors,  and 
quality,  drilled,  but  not  set  or  strung, 
held  not  within  the  terms  of  paragraph 
434  of  Act  1897,  covering  jewelry 
•  ♦  ♦  including  ♦  ♦  ♦  pearls  set 
or  strung,**  nor  of  paragraph  436,  cov- 
ering "pearls  in  their  natural  state,  not 
strung  or  set,"  but  by  virtue  of  the 
similitude  provision  of  section  7  (30 
Stat.  205  [U.  S.  Gomp.  St  1901,  p. 
1693]),  they  are  dutiable  under  the  lat- 
ter paragraph.  Tiflfany  v.  U.  S.  (1901) 
112  Fed.  672,  50  G.  G.  A.  419. 

9.  Mineraloglcal  specimens.  — Minera- 

logical  specimens  of  agates  held  not  du- 
tiable as  precious  stones.  See  para- 
graph 390. 

10.  Opals^— In  construing  the  provi- 
Bions  in  Act  1897,  pars.  408,  435,  for 
"beads  of  all  kinds,"  and  "precious 
stones,"  respectively,  held,  that  pierced 
opal  balls  about  one-fourth  of  an  inch 
in  diameter  and  pierced  rock  crystal 
rondelles,  or  small,  flat,  faceted  disks, 
are  dutiable  under  the  latter  provision 
rather  than  the  former;  these  articles 
not  being  commercially  known  as  beads. 
U.  S.  v.  American  Gem  &  Pearl  Co.  (G. 
C.  1905)  142  Fed.  283. 

A  single  antique  opal  produced  at  a 
period  prior  to  1700  held  not  entitled 


to  free  entry,  under  Act  1890,  par.  524, 
as  a  "collection  of  antiquities,'*  but  du- 
tiable under  paragraph  452.  Tiffany  ▼. 
U.  S.  (G,  G.  1895)  66  Fed.  729. 

11.  Paste  oameosw— Paste  cameos,  in 
imitation  of  shell  cameos,  which  imitate 
certain  descriptions  of  precious  stones, 
held  dutiable  as  imitation  precious 
stones  under  paragraph  435,  Act  1897. 
U.  S.  v.  Goldberg  (G.  G.  1904)  139  Fed. 
706. 

12.  Paste  pearls.  —  Imitations  of 
pearls,  made  of  paste  or  glass,  and 
mounted  on  wires,  used  for  jewelry  or 
ornamental  purposes,  held  dutiable  at  10 
per  cent,  ad  valorem,  under  paragraph 
454  of  Act  1890  and  paragraph  338  of 
Act  1894  as  "imitations  of  precious 
stones  not  set,"  and  not  under  para- 
graph 108  of  Act  1890  as  "manufactures 
of  glass,  not  specially  provided  for,**  or 
under  paragraph  351  of  Act  1894  as 
"manufactures  of  paste  not  specially 
provided  for."  Lorsch  v.  U.  S.  (G.  C. 
1902)  119  Fed.  476. 

13.  Pearls^-Pearls  which,  though  they 
had  been  tentatively  worn  as  a  necklace 
abroad,  were  imported  loose  and  were 
increased  by  the  addition  of  others  after 
importation  for  completion  into  a  neck- 
lace, held  not  dutiable  as  "jewelry"  un- 
der Act  1897,  par.  434,  but  as  "pearls  in 
their  natural  state,'*  by  similitude,  un- 
der paragraph  436.  Citroen  v.  U.  S. 
(1909)  166  Fed.  693,  92  C.  G.  A.  365, 
judgment  affirmed  U.  S.  v.  Citroen 
(1912)  32  Sup.  Gt  259,  223  U.  S.  407,  56 
L.  Ed.  486. 

Certain  drilled  pearls  of  exceptionally 
large  size  and  fine  quality  were  imported 
together,  arranged  in  collections  accord- 
ing to  size,  the  largest  in  the  center. 
It  appeared  that  these  collections  had 
not  been  selected  for  a  special  piece  of 
jewelry,  but  that  the  pearls  were  to  be 
sold  separately  on  their  individual  mer- 
its, and  that  they  had  not  been  ad- 
vanced to  a  special  value  beyond  the  ag- 
gregate amount  of  their  individual  val- 
ues by  an  assortment  and  selection  that 
fitted  them  for  immediate  transforma- 
tion into  a  necklace  or  string  of  pearls. 
Held  that,  under  the  similitude  clause 
section  7,  Act  1897,  they  bear  a  closer 
resemblance  to  "pearls  in  their  natural 
state  not  strung  or  set"  than  to  "pearls 
set  or  strung,"  which  are  enumerated  in 
paragraphs-  436  and  434,  respectively, 
of  said  act  Neresheimer  &  Go.  v. 
U.  S.  (1904)  136  Fed.  86,  68  C.  C.  A. 
654,  reversing  judgment  Neresheimer  y. 
U.  S.  (C.  C.  1903)  131  Fed.  977. 

DrOled  pearls,  which  had  been  as- 
sembled and  matched  abroad  and  were 
ordered  to  be  made  into  a  necklace  in 
New  York,  but  had  never  been  strung 
as  a  necklace,  except  temporarily,  for 
purposes  of  display,  held  not  "jewelry" 
under  Act  1897,  par.  434,  but  dutiable 
either  directly  or  by  similitude  as 
"pearls  in  their  natural  state,**  under 
paragraph  436.    U.  S.  v.  Tiffany  &  Go. 
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(0.  C.  1909)  172  Fed.  800,  judgment 
affirmed  (1910)  178  Fed.  1006, 101  C.  C. 
A.  665. 

The  provision  in  Act  1897,  par.  435, 
for  imitations  of  precious  stones,  held  to 
cover  imitation  whole  and  half  pearls, 
including  such  as  have  been  strung  on 
wire  for  purposes  of  manufacture.  U. 
S.  V.  Weinberg  (O.  C.  1905)  139  Fed. 
1006. 

Under  section  7,  Act  1897,  providing 
that  any  unenumerated  article  "shall 
pay  the  same  rate  of  duty  which  is  levied 
on  the  enumerated  article  which  it  most 
resetaibles,*'  held  that  so-called  "half 
pearls,"  consisting  of  the  better  part 
of  the  true  pearl,  from  which  the  flaws 
or  blemishes  have  been  removed  by 
sawing  or  splitting,  and  which  are  not 
adapted  for  stringing,  but  are  chiefly 
useful  for  jewelry  settings,  and  require 
labor  and  expense  in  completion,  held 
dutiable  at  the  same  rate  as  "pearls  in 
their  natural  state,"  under  paragraph 
436  of  said  Act  which  they  resemble 
more  than  the  "pearls,  set  oe  strung," 
enumerated  in  paragraph  434  of  said 
act  Hahn  v.  U.  S.  (O.  C.  1908)  131 
Fed.  1000,  judgment  affirmed  U.  S.  t. 
Hahn  (1904)  135  Fed.  349,  68  C.  G.  A. 
130. 

Pearls  which  have  been  drilled  or 
pierced,  but  have  not  been  strung,  held 
not  to  fall  within  paragraph  434,  Act 
1897.  Tiflfany  v.  U.  S.  (C.  C.  1900)  103 
Fed.  619. 

14.  Precious  stones  used  as  bearings. 
—Sapphires  intended  for  bearings  for 
electrical  instruments  held  dutiable  as 
precious  stones,  under  Act  1897,  par. 
435^  rather  than  as  articles  composed  of 
mineral  substances  under  paragraph  97. 


U.  S.  V.  American  Express  Co.  (C.  G. 

1904)  147  Fed.  894. 
Small  pieces  of  Ceylon  sapphire  used 

as  bearings  for  electrical  meters,  etc, 
^  held  not  dutiable  as  precious  stone  cut, 
"  but  not  set    U.  S.  v.  General  Electric 

Co.  (1913)  4  Ct  Cust  App.  287. 

15.  Rock  crystal  articles.— Rock  crys- 
tal intaglios,  produced  in  an  expenslYe 
manner  by  engraving,  and  then  painted, 
held  within  Act  1897,  par.  435,  for 
"precious  stones  advanced  in  condition 
or  value  ♦  ♦  ♦  by  ♦  ♦  ♦  cutting 
or  other  process,"  regardless  of  their 
advancement  in  value  by  painting.  U. 
S.  V.  Benedict  &  Warner  (1906)  145 
Fed.  914,  76  C.  C.  A.  446,  affirming 
judgment  Benedict  &  Warner  v.  U.  8. 
(C.  C.  1904)  135  Fed.  242. 

Rock  crystal  articles  are  dutiable  un- 
der paragraph  435,  Act  1897,  rather 
than  as  manufactures  of  rock  crystal 
under  paragraph  110.  U.  S.  v.  Ameri- 
can Gem  and  Pearl  Co.  (C.  C.  1905)  142 
Fed.  283. 

16.  "Set"— In  construing  the  provi- 
sion in  Act  1897,  par.  435,  for  "dia- 
monds and  other  precious  stones  ad- 
vanced in  condition  or  value  from  their 
natural  state  by  cleaving,  splitting,  cut- 
ting, or  other  process,  and  not  set," 
held,  that  "set"  has  a  well-known  and 
well-defined  trade  meaning  in  connec- 
tion with  precious  stones,  which  would 
not  include  the  insertion  of  an  agate 
bearing  in  a  scale,  and  that  the  para- 
graph was  intended  to  cover  only  pre- 
cious stones  intended  for  jewelry  pur- 
poses, and  would  not  cover  such  as  are 
fitted  for  use  as  bearings.  Smith  y. 
Computing  Scale  Co.  (C.  C.  1906)  147 
Fed.  890. 

358.  Laces,  lace  window  curtains  not  specially  provided  for  in  this 
section,  coach,  carriage,  and  automobile  laces,  and  all  lace  articles  of 
whatever  yarns,  threads,  or  filaments  composed;  handkerchiefs,  nap- 
kins, wearing  apparel,  and  all  other  articles  or  fabrics  made  wholly 
or  in  part  of  lace  or  of  imitation  lace  of  any  kind ;  embroideries,  wear- 
ing apparel,  handkerchiefs,  and  all  articles  or  fabrics  embroidered  in 
any  manner  by  hand  or  machinery,  whether  with  a  plain  or  fancy 
initial,  monogram,  or  otherwise,  or  tamboured,  appliqued,  or  scal- 
loped by  hand  or  machinery,  any  of  the  foregoing  by  whatever  name 
known;  edgings,  insertings,  gsJloons,  nets,  nettings,  veils,  veilings, 
neck  rufHings,  ruchings,  tuckings,  flouncings,  flutings,  quillings,  or- 
naments ;  braids,  loom  woven  and  ornamented  in  the  process  of  weav- 
ing, or  made  by  hand,: or  on  any  braid  machine,  knitting  machine,  or 
lace  machine,  and  not  specially  provided  for;  trimmings  not  specially 
provided  for ;  woven  fabrics  or  articles  from  which  tlireads  have  been 
omitted,  drawn,  punched,  or  cut,  and  with  threads  introduced  after 
weaving,  forming  figures  or  designs,  not  including  straight  hemstitch- 
ing; and  articles  made  in  whole  or  in  part  of  any  of  the  foregoing 
fabrics  or  articles ;  all  of  the  foregoing  of  whatever  yams,  threads,  or 
filaments  composed,  60  per  centum  ad  valorem. 

Kotos  of  Doeiaioiui 


1.  Appllqudd  arUcles. 

2.  "Article." 

8.  Beaded  net  lace, 

i.  Braids. 


6.  Chiffon. 

6.  Chinese  ehoee  or  allppen  embroidered. 

7.  Cord. 

t.  Cktraets  with  lace  trimmings. 
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9.  Dotted   8wls8«t. 

10.  Drawnwork. 

IL  EmbroiderioB  in  general, 

12.  FeatheraUtch  braids. 

IS.  Gftlloons. 

14.  Handkerchiefs. 

]j5.  Hanesegen  or  wall  mottoes. 

IC  Laces  in  general. 

17.  Ck>tton  laces. 

U.  Silk  laces. 

1».  Thread  laces. 

aO.  Military  ornaments. 

n.  Neck  rufllings. 

22.  Net. 

23.  Cotton  net. 

24.  Silk  spot  net. 

25.  Proviso    under    former   acts    that    em- 

broidered, etc..  articles  shall  not  be 
dntlable  at  a  leas  amount  than  the 
material  plain. 

2S.  "Scalloped  by  hand  or  machinery." 

27.  Screens. 

28.  Tamboured  articles. 

29.  '^Trimmings. '  * 
SO.  Veils. 

IL  White  frilled  muslins. 

I.  Appllqu6d  articles^— Colored  cotton 
doth  with  polka  dots  composed  of  goat 
hair  held  not  dutiable  as  a  fabric  ap- 
pUqudd  composed  of  cotton.  See  para- 
graph 288. 

Cotton  wearing  apparel  upon  which 
are  sewn  strips  or  bands  of  goods  held 
not  dutiable  as  appliqu(^d.  See  para- 
graph  256. 

There  is  no  definition  of  "appliqu6" 
in  trade  and  commerce  different  from 
the  (Uctionary  definition  of  it  as  "anj 
ornament  laid  oat  and  applied  on  an- 
other surface,  such  as  cloth";  and 
goods  within  this  definition  held  duti- 
able under  Act  1897,  par.  390.  Fur- 
ther, it  is  not  necessary  that  the  de- 
sign should  be  regular,  conventional,  or 
highly  ornamental;  and  the  provision 
includes  a  fabric  to  which  a  gilt  cord 
bRs  been  applied  in  irregular  loops  of 
a  crude  design,  being  in  this  form  fair- 
ly daral)le,  permanent,  and  salable.  U. 
S.  V.  A.  A.  Vantine  &  Co.  (1908)  166 
Fed.  735,  02  C.  C.  A.  397,  affirming 
judgment  A.  A.  Vantine  &  Co.  y.  U.  S. 
(C.  C.  1907)  155  Fed.  149. 

A  collector  of  customs  excluded  goods 
which  had  been  cheaply  appliqu^  from 
a  tariff  provision  for  "appliqu^d"  arti- 
cles, on  the  ground  that  the  appliqu^ 
feature  was  added  to  secure  a  lower 
rate  of  duty  than  would  be  applicable 
if  they  were  imported  plain.  Held, 
that  as  the  greater  portion  of  the  goods 
were  sold  in  the  condition  in  which  im- 
ported, and  the  appliqud  work  was  not 
done  solely  as  a  subterfuge  to  obtain 
the  lower  duty,  they  should  have  been 
classified  as  "appliqu^d."  A.  A.  Van- 
tine &  Co.  V.  U.  S.  (C.  C.  1907)  155 
Fed.  149,  judgment  affirmed  U.  S.  y. 
A.  A.  Vantine  &  Co.  (1908)  166  Fed. 
735,  92  C.  C.  A.  397. 

An  article  is  appliqu^d  within  the 
tariff  sense  when  it  is  ornamented  with 
a  pattern  or  design  independentiy  fab- 
ricated. These  goods  are  not  appli- 
qu6d.  Loewenthal  &  Co.  y.  U.  S.  (1915) 
6  Ct.  CuBt  App.  209.    See,  ahio,  U.  S. 


V.  Hamburger  Levine  Co.  (1914)  5  Ct 
CusL  App.  217. 

Articles  composed  of  silk  or  mainly 
of  silk  or  of  sUk  and  metal,  and  ap- 
pliqu^d,  are  not  dutiable  under  para- 
gntph  399,  Act  1909,  but  are  dutiable 
under  paragraph  402  of  that  act  U.  S. 
▼.  Victor  (1911)  1  Ct  Cust  App.  297. 

Appliqu^d  collarettes,  whether  in 
chief  value  of  silk  or  of  cotton,  held 
dutiable,  silk  collarettes  at  60  per  cent 
ad  valorem  under  paragraph  390,  Act 
1897,  and  cotton  collarettes  at  the 
same  rate  under  paragraph  339  of  that 
act  Krusi  v.  U.  S.  (1911)  1  Ct  Cust 
App.  168. 

Whether  collarettes  designed  to  be 
sewn  on  women's  dresses  and  intended 
for  wear  about  the  necks  of  women 
have  been  in  fact  appliqu6d  or  not  may 
be  determined  by  actual  inspection, 
and  the  court  will  take  judicial  notice 
of  the  facts  in  common  knowledge  and 
experience  that  show  these  articles  to 
have  been  appliqu^d.     Id. 

2.  "Article.*^— The  ordinary  use  of 
the  word  "articles"  in  tariff  acts  is  a 
broad  one;  and  there  is  nothing  in  Act 
1897,  par.  390,  which  would  require 
the  restriction  of  that  term  to  complet- 
ed articles.  It  may  include  woven 
fabrics  in  25-yard  pieces.  U.  S.  v.  A. 
A.  Vantine  &  Co.  (1908)  166  Fed.  735, 
92  C.  C.  A.  397. 

3.  Beaded  net  lacew^Beaded  net  lace, 
made  of  silk,  held  subject  to  customs 
duty  under  Act  1894,  par.  354,  as  man- 
ufactures known  commercially  as  "bead, 
beaded,  or  jet  trimmings  or  orna- 
ments," at  35  per  cent  ad  valorem, 
and  not  under  paragraph  301,  at  50  per 
cent  ad  valorem.  Morrison  y.  U.  S. 
(1901)  107  Fed.  113,  46  C.  C.  A.  173. 

4.  BraidSd— Articles  commonly  known 
as  "hat  braids,"  composed  of  cotton, 
being  specifically  enumerated  in  Act 
March  2,  1861,  as  amended  July  14, 
1862,  are  subject  to  the  duty  therein 
provided  rather  than  the  higher  duty 
provided  by  Act  June  30,  1864,  §  6,  in 
which  they  are  embraced  in  general 
terms.  Arthur  y.  Zimmerman  (1877) 
96  U.  S.  124,  24  L.  Ed.  770. 

Cotton  braids,  intended  to  be  man- 
ufactured into  shoe  laces,  though  not 
trimmings,  held  within  Act  1897,  par. 
339,  imposing  a  duty  on  certain  cot- 
ton manufactures,  among  which  are 
"embroideries,  and  all  trimmings,  in-, 
eluding  braids,  edgings,  insertings, 
flouncings,  galloons,  gorings,  and 
bands";  the  intention  that  the  word 
"including"  was  used  not  by  way  of 
specification,  but  by  way  of  addition, 
being  shown  by  a  comparison  of  the 
acts  of  1897  and  1894.  indicating  that 
braids  were  intentionally  taken  out  of 
the  45  per  cent,  paragraph,  where  they 
appeared  in  the  act  of  1894,  and  put 
into  the  60  per  cent  paragraph  of  the 
act  of  1897,  irrespective  of  the  use 
to  which  they  may  be  applied.  HiUer 
y.  U.  S.  (1901)  106  Fed.  73,  45  C.  a 
A.  229,  writ  of  certiorari  denied  (1901) 
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21  Sup.  Ct  021,  180  V.  S.  639,  45  U 
Ed.  711. 

Braids  of  cotton  and  India  rubber, 
cotton  the  more  valuable  component, 
held  dutiable  under  the  provision  in 
paragraph  339,  Act  1897,  for  "braids 
♦  ♦  •  composed  wholly  or  in  chief 
value  of  flax,  cotton,  or  other  vegetable 
fiber,  and  not  elsewhere  specially  pro- 
vided for  ♦  •  ♦  whether  composed 
in  part  of  india-rubber  or  otherwise." 
Calhoun  v.  U.  S.  (C.  C.  1901)  122  Fed. 
894. 

The  language  "braids,  loom  woven 
and  ornamented  in  the  process  of  weav- 
ing, or  made  by  hand,  or  on  any  braid 
machine,  knitting  machine,  or  lace  ma- 
chine," in  paragraph  358,  Act  1913,  is 
not  intended  to  narrow  the  lexicograph- 
ic definition  of  the  word  "braid."  It  is 
comprehensive  and  sufficiently  broad  to 
cover  the  material  which  was  used  in 
the  manufacture  of  the  lamp  shades  at 
bar,  and  which  appellants'  witness  stat- 
ed may  be  called  a  braid  or  tape.  Mor- 
imura  Bros.  v.  U.  S.  (1916)  6  Ct.  Cust 
App.  475. 

These  lamp  shades,  made  in  part  of 
braids,  are  more  specifically  classified 
under  paragraph  358,  Act  1913,  as  arti- 
cles made  wholly  or  in  part  of  braids, 
"of  whatever  yams,  threads,  or  fila- 
ments composed,"  than  under  para- 
graph 318,  as  a  manufacture  in  chief 
value  of  silk,  notwithstanding  that  silk 
is  their  component  material  of  chief 
value.  By  the  words  "of  whatever 
yams,  threads,  or  filaments  composed," 
in  paragraph  358,  Congress  has  exclud- 
ed tbe  element  of  component  material 
in  determining  the  dutiability  of  arti- 
cles which  answer  the  description  of 
the  paragraph.  Morimura  Bros.  v.  U. 
S.  (1916)  6  CL  Cust  App.  475.  See, 
also,  U.  S.  V.  Snow's  United  States' 
Sample  Exp.  Co.  .(1915)  6  CL  Cust 
App.  120. 

The  imitation  horsehair  braids  of  the 
importation  were  not  shown  to  resem- 
ble pyroxylin  or  its  compounds,  or  any 
article  of  which  pyroxylin  is  the  com- 
ponent material  of  chief  value.  On 
the  contrary,  in  texture,  quality,  and 
use  they  resemble  braids  of  cotton,  and 
since  they  were  dutiable  by  similitude, 
they  were  dutiable  as  cotton  braids. 
Isler  &  Guye  v.  U.  S.  (1914)  5  Ct 
Cust  App.  229. 

After  the  elimination  of  the  "wool" 
theory,  horsehair  braids  and  hats  were 
always  assessed  under  Act  1897  by 
similitude  with  silk  braids  and  hats, 
except  for  an  interval  when  this  prac- 
tice was  inhibited  by  an  erroneous  rule 
of  construction  that  was  subsequently 
expressly  disapproved  by  this  court 
Zimmermann  &  Meyer  v.  U.  S.  (1914) 
5  Ct  Cust  App.  104. 

The  article  which  the  importation 
most  resembles  in  material,  quality, 
texture,  and  use  furnishes  the  basis 
for  comparison  in  determining  a  duty 
by  similitude.  Here  it  seems  clear  that 
in  the  respects  named  artificial  horse- 
hair braids  more  nearly  resemble  cot- 
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ton  braids  than  straw  braids.  Plnm- 
mer  &  Co.  v.  U.  S.  (1912)  3  Ct  Cust 
App.  229.  See,  also,  U.  S.  v.  Cochran 
(1912)  3  Ct  Cust  App.  57;  U.  S.  v. 
Buss  &  Warner  (1912)  3  Ct  Cust  App. 
87;  U.  S.  V.  Eckstein  (1914)  5  Ct 
Cust  App.  315. 

5.  ChifFon^The  thin  silk  fabric 
known  as  "chiffon,"  which  is  suitable 
for  veils,  and  is  also  much  used  for 
ruching,  neckware,  and  dress  trimmings, 
when  imported  in  widths  of  14  inches, 
with  a  border  on  each  side,  generally 
known  in  the  trade  as  "chiffon  veiling," 
held  dutiable  under  Act  1894  as  "veil- 
ings," under  paragraph  301,  and  not 
as  manufactures  of  silk,  under  para- 
graph 302.  U.  S.  V.  Lahey  (1897)  83 
Fed.  691,  28  C.  C.  A.  379. 

6.  Chinese  shoes  or  slippers  embroid- 
ered.—Chinese  shoes  or  slippers,  em- 
broidered either  by  hand  or  machinery 
held  dutiable  under  paragraph  390,  Act 
1897,  and  not  under  paragraph  438  of 
said  act  Lai  Ming  v.  U.  &  (1910) 
1  Ct  Cust  App.  5. 

7.  Cord.— In  view  of  former  decisions, 
taken  together  with  subsequent  prac- 
tice and  legislation  as  well,  it  wHl  be  as- 
sumed the  Congress  used  the  word 
"cord"  in  paragraph  349,  Act  1909,  witfi 
the  same  meaning  that  had  been  attach- 
ed to  it  by  cited  adjudications  and  the 
executive  practice  conforming  thereto^ 
Ulmann  &  Co.  v.  U.  S.  (1914)  5  Ct 
Cust  App.  357. 

8.  Corsets  with  iaoe  trimmingsv— Cor- 
sets trimmed  with  lace  held  not  duti- 
able as  articles  in  part  of  lace.  See 
paragraph  256. 

Women's  corsets  made  of  cotton,  as 
the  material  of  chief  value,  trimmed 
around  the  upper  border  with  cotton 
lace  edging,  held  dutiable  under  para- 
graph 339  of  Act  1897,  as  wearing  ap- 
parel "made  wholly  or  in  part  of  lace," 
notwithstanding  the  small  relative  val- 
ue of  the  lace.  Wanamaker  v.  U.  S. 
(1903)  120  Fed.  16,  57  C.  C.  A.  36. 

Women's  corsets  made  of  cotton  and 
other  materials,  trimmed  around  the 
upper  border  with  cotton-lace  edgings, 
whose  relative  value  to  the  corsets  is 
from  1  to  2  per  cent,  should  be  regard- 
ed as  "wearing  apparel  ♦  ♦  ♦  made 
wholly  or  in  part  of  lace,  or  in  imita- 
tion of  lace,"  within  Act  1897,  par.  339. 
U.  S.  V.  Altman  (1901)  107  Fed.  15,  46 
O.  C.  A.  116. 

These  goods  were  cotton  corsets  trim- 
med with  lace.  Since  Lever  lace  was 
not  the  component  material  of  chief 
value,  the  merchandise  was  excluded 
from  the  provisions  of  paragraph  350, 
Act  1909,  and  they  did  not  fall  within 
the  terms  of  the  provisos  to.  paragraph 
349.  They  were  properly  held  dutiable 
under  the  principal  provision  of  para- 
graph 349.  U.  S.  V.  Vandiver  (1915) 
6  Ct  Cust  App.  149. 

9.  Dotted  8 wissesd— "Dotted  Swisses," 
being    white,   bleached,   woven,   cotton 
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fabrics  in  the  piece,  embroidered  after 
leaving  the  loom  by  an  additional  pro- 
cess of  manufacture,  though  not  known 
in  commerce  as  ''embroideries,"  held 
dutiable  as  articles  embroidered,  under 
paragraph  276,  Act  1894,  and  not  under 
the  countable  clauses  of  the  cotton 
schedule.  U.  S.  v.  Einstein  (1897)  78 
Fed.  797,  24  O.  C.  A.  346,  certiorari 
denied  Einstein  y.  U.  S.  (1897)  17  Sup. 
CL  99a,  166  U.  S.  722.  41  L.  Ed.  1188. 

10.  Drawnworfcd— Without  proof  it 
will  not  be  held  that  certain  conven- 
tional ornaments  added  to  drawn-work 
articles  are  covered  by  the  term  "em- 
broidered," In  Act  1897,  par.  339.  U. 
a  y.  J.  R.  Simon  &  Go.  (1909)  169 
Fed.  106,  95  C.  0.  A.  434,  writ  of  cer- 
tiorari denied  (1910)  30  Sup.  Ct  411, 
215  U.  S.  610,  54  L.  Ed.  848. 

Held,  that  certain  woven  flax  articles, 
in  portions  of  which  ornamental  ef- 
fects have  been  produced  by  drawing 
out  certain  of  the  threads  and  interject- 
ing different.  Independent  threads,  pro- 
ducing openwork  effects,  are  not  **ar- 
tides  ♦  •  ♦  in  imitation  of  lace," 
as  enumerated  in  paragraph  339,  Act 
1897.  U.  S.  y.  B.  Ulmann  &  Co.  (1905) 
139  Fed.  3,  71  O.  O.  A.  415. 

The  provision  for  articles  "embroid- 
ered," in  Act  1897,  par.  339,  held  to  in- 
clude so-called  "drawnwork"  goods, 
consisting  of  fabrics  in  which  an  open- 
work effect  has  been  produced  by  draw- 
ing out  certain  of  the  threads  and  in- 
terjecting different  and  independent 
threads,  and  which  have  ornamental 
work  and  figures  in  various  portions  of 
the  goods.  Beach  v.  Sharpe  (G.  C. 
1907)  154  Fed.  543. 

Held,  that  articles  of  so-called 
^drawnwork,"  composed  of  flax,  made 
by  drawing  some  of  the  threads  and  ty- 
ing and  looping  them  with  other  threads 
to  form  figures,  are  not  dutiable  as  ar- 
ticles made  in  imitation  of  lace,  under 
Act  1897,  par.  339,  but  as  fabrics  of 
flax  under  paragraph  346  of  said  act. 
J.  R.  Simon  &  Go.  v.  U.  S.  (G.  G.  1904) 
131  Fed.  649,  judgment  affirmed  XJ.  S.  v. 

B.  Ulmann  &  Go.  (1905)  139  Fed.  8,  71 

C.  G.  A.  415. 

Cotton  bureau  covers,  and  other  like 
articles,  ornamented  by  fancy  work,  or 
effects  produced  in  part  by  drawing  out 
threads  of  the  fabric,  and  in  part  by 
1>inding  the  qremaining  threads  into 
groups,  so  as  to  form  open  spaces,— 
such  work  being  known  as  "drawn- 
work,"— held  not  embroidered,  but  duti- 
able under  paragraph  355  of  Act  1890, 
as  manufactures  of  cotton  not  enumer- 
ated, and  not  under  paragraph  373,  as 
manufactures  of  cotton  embroidered. 
Meyer  v.  U.  S.  (O.  G.  1898)  90  Fed. 
803. 

The  figures  on  these  goods  are  out- 
lined exclusively  by  threads  introduced 
after  weaving  and  they  are  not  produced 
by  combining  these  threads  with  threads 
of  the  fabric  The  goods  were  properly 
assessed   under   paragraph   358,   tariff 
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Act  1913.  Takayama  y.  U.  S.  (1915) 
6  Ct.  Gust  App.  151. 

On  a  review  of  the  judicial  decisions 
affecting  the  classification  of  articles 
similar  to  those  of  the  importation,  and 
of  the  legislative  action  following  upon 
those  decisions,  it  is  clear  that  para- 
graph 349,  Act  1909,  was  intended  to 
subject  ornamental  openwork  to  the 
same  duty  Imposed  by  that  act  on  laces, 
embroideries,  and  the  like.  Frank  & 
Go.  V.  U.  S.  (1914)  5  Ct  Gust  App. 
273. 

Linen  doilies,  tray  cloths,  tidies,  and 
table  centera  held  dutiable  under  para- 
graph 349,  Act  1909.  Frank  &  Co.  v. 
U.  S.  (1912)  3  Ct.  Gust.  App.  216. 

II.  Embroideries  In  generals— Dress- 
es in  part  embroidered  and  in  part  made 
of  lace  held  not  dutiable  as  embroider- 
ies or  articles  made  in  part  of  lace.  See 
paragraph  256. 

Embroidered  fans  held  not  dutiable  as 
embroidered  wearing  appareL  See  par- 
agraph 349. 

Embroidered  woolen  dress  goods  held 
not  dutiable  as  articles  embroidered. 
See  paragraph  290. 

Wool  dress  robes  held  not  dutiable 
as  articles  embroidered.  See  paragraph 
290. 

Woolen  dress  patterns  held  not  duti- 
able as  articles  embroidered.  See  para- 
graph 290. 

Slipper  cases  consisting  of  cotton  can- 
vas embroidered  with  beads  are  duti- 
able as  embroidered  manufactures  of 
cotton,  and  not  as  bead  ornaments. 
Kohlsaat  v.  Murphy  (1877)  96  U.  S. 
153,  24  L.  Ed.  844;  Weihenmyer  v. 
Arthur  (G.  G.  1876)  Fed.  Gas.  No.  17,- 
360. 

The  rate  of  duty  on  embroidered 
goods,  as  fixed  by  Act  March  2,  1861, 
§  22,  is  not  reconsidered  in  Act  June 
30,  1864,  S  22,  but  remains  as  provided 
in  the  former  act  Arthur  v.  Homer 
(1877)  96  U.  S.  137,  24  L.  Ed.  811. 

The  provision  in  Act  1897,  par.  339, 
for  "embroidery"  and  articles  "em- 
broidered in  ahy  manner,"  does  not  in- 
clude articles  stitched  on  the  edge 
merely  to  prevent  raveling.  The  funda- 
mental idea  of  embroidery  is  that  it  is 
needlework  done  upon  a  previously 
completed  fabric  as  distinguished  from 
tapestry  or  lace  work  in  which  the  de- 
sign is  a  part  of  the  original  fabric. 
It  is  also  essential  that  it  should  be 
ornamental,  rather  than  merely  useful. 
U.  S.  V.  Waentig  (G.  G.  1909)  168  Fed. 
570. 

Held  that  testimony  that  thread  used 
in  machine  embroidering  was  not  "em- 
broidery cottons"  was  insufficient, 
where  it  appeared  that  the  witnesses 
had  never  seen  the  thread  or  yam  used 
in  machine  embroidery,  and  had  no 
familiarity  with  the  article  in  question. 
Lroeb  &  Schoenfeld  v.  U.  S.  (G.  C. 
1905)  143  Fed.  698,  decree  reversed 
(1906)  150  Fed.  327,  80  G.  G.  A.  211. 

Where  napkins  and  tablecloths   are 
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substantially  embroidered,  they  arei 
properly  assessed  for  duty  under  Act 
18d4,  par.  276,  as  articles  embroidered 
by  hand  or  machinery,,  at  50  per  cent, 
ad  valorem.  Wells,  Fargo  &  Co.  v. 
U.  S.  (C.  C.  1899)  99  Fed.  431. 

So-called  openwork  articles,  having 
ornamental  designs  stitched  thereon  by 
hand  with  a  needle  and  thread,  held  to 
be  "embroideries,"  wilhin  the  meaning 
of  Act  1890,  par.  373.  Neuss,  Hesslein 
&  Co.  V.  U.  S.  (O.  O.  1896)  142  Fed. 
281. 

On  the  question  of  whether  certain 
imported  openwork  articles  were  "em- 
broideries," within  the  meaning  of  a 
tariff  act,  the  only  evidence  was  the 
testimony  of  a  derk  of  the  importers 
testifying  in  their  behalf,  who  had 
never  bought  or  sold  embroideries,  and 
whose  only  knowledge  was  as  to  the 
designation  of  the  goods  in  the  linen 
trade.  Held,  that  this  testimony  was 
insufficient  to  establish  the  commercial 
scope  of  the  expression  "embroideries," 
or  to  prove  that  the  goods,  though  em- 
broidered in  fact,  were  not  embroidery 
in  a  commercial  sense.     Id. 

Articles  upon  which  the  only  em- 
broidery consisted  of  a  single  initial 
letter  were  not  dutiable  as  "embroider- 
ies," etc.,  under  paragraph  373  of  Act 
1890.  U.  S.  V.  Amster  (C.  C.  1896) 
71  Fed.  958,  applying  U.  S.  v.  Harden 
(1895)  16  C.  C.  A.  358,  68  Fed.  182. 

A  fabric  made  on  a  loom  with  a  Jac- 
quard  attachment,  and  which  is  not 
known  in  the  trade  as  "embroidery," 
or  an  "article  of  wearing  apparel  em- 
broidered by  hand  or  machine,"  cannot 
be  classified  under  Act  Oct  1,  1890, 
par.  373.  In  re  Fellheimer  (C.  O. 
1894)  66  Fed.  720. 

Certain  importations  were  entered  at 
the  port  of  New  York  in  February  and 
March,  1891,  consisting  of  goods  invoic- 
ed as  wool  robes  with  silk  embroidery, 
silk  and  metal  embroidery,  and  silk  and 
cotton  embroidery,  which  were  in  fact 
combination  dress  patterns,  composed 
of  worsted  material  separated  into  two 
parts,  one  part  containing  the  embroid- 
ery and  the  other  part  being  plain, 
the  value  of  each  robe,  consisting  of 
two  pieces,  as  above,  being  stated  on 
the  invoice  as  an  entirety,  and  the  value 
of  each  robe  being  given  in  francs. 
Said  merchandise  was  classified  for 
duty  by  the  collector  as  "manufac- 
tures of  worsted  embroidered,"  and 
duty  assessed  thereon  at  the  rate  of 
60  cents  per  pound  and  60  per  cent  ad 
valorem,  under  paragraph  398,  Schedule 
K,  and  the  proviso  contained  in  para- 
graph 373  of  Schedule  J  of  Act  Oc- 
tober 1,  1890.  Protest  by  the  impor- 
ter, claiming  that  the  merchandise  was 
dutiable  under  paragraph  395,  Schedule 
K,  of  said  tariff  act,  at  the  rate  of  44 
cents  per  pound  and  50  per  cent  ad 
valorem.  Held,  that  the  decision  of  the 
board  of  general  appraisers,  segregating 
the  values  of  the  robes  so  as  to  assess 

(6370)  . 


the  duty  upon  the  embroidered  and 
plain  parts  of  each  robe  separately, 
sho\ild  be  affirmed.  In  re  Crowly  (G. 
C.  1892)  50  Fed.  465,  judgment  affirmed 
In  re  Crowley  (1893)  55  Fed.  283,  5 
C.  C.  A.  109. 

Cotton  canvas,  embroidered  with 
worsted,  valued  at  over  80  cents  per 
pound,  held  properly  dutiable  at  35 
cents  per  pound  and  40  per  centum  ad 
valorem,  under  the  provision  in  Sched- 
ule K  of  Act  March  3,  1883,  for  "aU 
manufactures  of  every  description  com- 
posed wholly  or  in  part  of  worsted,  not 
specially  enumerated  or  provided  for," 
and  not  at  35  per  centum  ad  valorem, 
under  the  provision  in  Schedule  I  of 
the  same  act,  for  "all  manufactures  of 
cotton  not  specially  enumerated  or  pro* 
vided  for."  UUmann  v.  Hedden  (C.  O. 
1889)  38  Fed.  95,  distinguishing  Kohl- 
saat  V.  Murphy  (1877)  96  U.  S.  153. 
24  L.  Ed.  844. 

Paragraph  349,  Act  1909,  provides 
not  only  for  embroidered  articles,  but 
for  fabrics  embroidered  in  any  manner 
by  hand  or  machinery.  The  paragraph 
specifies  the  embroidered  fabrics  of  the 
importation  and  as  the  completed  ar- 
ticle is  in  chief  value  of  such  fabric 
and  has  added  the  Lever  or  Gothrough 
lace,  it  comes  directly  within  the  terms 
of  the  proviso  and  is  subject  to  the 
highest  rate  of  duty.  Altman  &  Co.  v. 
U.  S.  (1914)  5  Ct  Cust  App.  170. 

Initials  embroidered  on  cotton  shirts 
makes  of  the  shirts  embroidered  ar- 
ticles, and  the  importation  was  du- 
tiable as  such  under  paragraph  339, 
Act  1897.     Woodruif  &  Co.  v.  U.  S. 

(1911)  2  Ct  Cust  App.  186. 

12.  Featherstitch  braids.— Feather- 
stitch braid  prior  to  Act  1897,  which 
shifted  braids  from  the  lower  duty  of 
the  notion  schedule  (paragraph  320), 
to  the  highest  duty  of  the  trimming 
sched\ile  (paragraph  339),  held  dutiable 
at  60  per  cent  under  the  trimming 
schedule  as  cotton  braids,  and  not  at 
45  per  cent,  under  the  notions  schedule, 
as  bindings  or  tapes.    U.  S.  v.  Baruch 

(1912)  82  Sup.  Ct  306,  223  U.  S. 
191,  56  li.  Ed.  899,  reversing  decree 
Baruch  v.  U.  S.  (1909)  172  Fed.  342, 
97  C.  G.  A.  40. 

Featherstitch  braids,  so  called,  which 
are  not  produced  by  braiding,  but  by 
a  process  of  weaving,  but  which  are 
(known  commercially  as  braids,  held 
within  the  provision  for  "braids"  in 
paragraph  839,  Act  1897.  Vom  Baur 
V.  U.  S.  (C.  C.  1905)  141  Fed.  439. 

13.  GallooRS^-In  construing  para- 
graph 263,  Act  1894,  relating  to  cotton 
"galloons,"  held  as  to  certain  cotton 
bands,  in  widths  not  less  than  one 
inch,  with  perfectly  straight  or  plain 
selvedged  edges,  which  are  used  in 
trimming  hats,  that,  although  such  ar- 
ticles, up  to  an  inch  in  width,  may  be 
known  as  "galloons"  in  trade  and  com- 
merce, they  are  not  so  known  when 
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their  width  exceeds  one  inch.  U.  S.  y. 
Walter  HL  Graef  &  Co.  (1904)  127  Fed. 
688,  02  C.  C.  A.  414,  reversing  judg- 
ment Walter  H.  Graef  &  Co.  v.  U.  S. 
(C.  C.  1903)  120  Fed.  1015. 

The  provision  in  Act  1897,  par.  390, 
lor  galloons  or  trimmings,  includes  nar- 
row strips  of  silk  having  interwoven 
thereon  ornamental  designs,  which  are 
chiefly  used  to  decorate  and  embellish 
women's  apparel  J.  Loewenthal  &  Co. 
V.  U.  S.   (C.  C.  1910)   180  Fed.  941. 

Certain  articles  which  in  a  broad 
sense  are  trimmings,  embroideries,  and 
articles  made  of  lace,  but  which  in  a 
specific  sense  are  galloons,  and  are 
blown  as  galloons,  held  dutiable  under 
Act  1894,  pars.  263,  300,  for  "gaUoons," 
and  not  under  the  provisions  in  para- 
graph 276  or  301,  for  trimmings,  em- 
broideries, articles  made  of  lace,  etc., 
"not  specially  provided  for."  Meyer 
V.  U.  S.  (C.  C.  1901)  124  Fed.  296. 

Narrow  metal  braid,  bearing  square 
beads  of  glass,  used  for  trimming  ladies' 
garments,  and  known  commercially  as 
"galloon,"  held  dutiable  as  such  under 
Act  1883,  par.  427,  and  not  as  "bead 
ornaments,"  under  paragraph  396,  nor, 
under  paragraph  216,  as  "manufactures 
of  metal  not  otherwise  specifically  pro- 
vided for."  Loewenthal  v.  U.  S.  (C.  O. 
1898)  91  Fed.  644. 

Cotton  hat  trimmings,  of  the  varie- 
ty called  "galloons,"  held  dutiable  as 
galloons,  under  paragraph  263  of  Act 
1894,  and  not  as  "trimmings  of  which 
cotton  is  the  component  material  of 
chief  value,  not  specifically  provided 
for,"  under  paragraph  276.  Wotton  vi 
U.  S.  (C.  C.  1898)  84  Fed.  954. 

14.  HandkerchlefSw— Initialed  hand- 
kerchiefs held  not  dutiable  as  embroid* 
ered  handkerchiefs.  See  paragraphs 
255,  282. 

Handkerchiefs  composed  of  linen 
cambric,  and  embroidered  with  cotton, 
known  as  "embroidered  handkerchiefs," 
and  of  which  the  embroidery  is  a  sub- 
stantial part,  held  dutiable  at  35  per 
cent,  ad  valorem,  under  paragraph  8, 
Schedule  J,  of  Act  March  3, 1883,  which 
includes  "brown  and  bleached  linens, 
•  ♦  *  handkerchiefs,  lawns,  or  other 
manufactures  of  flax,"  and  not  at  30 
per  cent.,  under  paragraph  11  of  the 
same  schedule,  which  includes  "flax  or 
linen  laces,  and  insertings,  eml)^oideries, 
or  manufactures  of  linen,  if  embroider- 
ed, **  *  *  and  not  specially  enumer- 
ated or  provided  for  in  this  act"  Rob- 
ertson V.  Glendinning  (1889)  10  Sup. 
Ct  44,  132  U.  S.  158,  33  L.  Ed.  298. 

Embroidered  handkerchiefs,  although 
both  hemstitched  and  embroidered,  held 
dutiable  under  paragraph  276  of  Act 
1894,  as  "embroidered  handkerchiefs"; 
such  words  being  descriptive,  and  not  a 
trade-name.  Field  v.  U.  S.  (1898)  90 
Fed.  412,  83  O.  O.  A.  138. 

All  embroidered  handkerchiefs,  wheth- 
er they  are  hemstitched,  imitation  hem- 
stitched, scalloped,  initialed,  plain,  re- 
Terse,   or    otherwise,   are   dutiable   as 


embroidered  handkerchiefs,  under  para- 
graph 278  of  Act  1894;  the  term  "em- 
broidered handkerchiefs,"  in  that  para- 
graph, being  descriptive,  and  not  a 
commercial  or  trade  designation.  Car- 
son V.  Nixon  (1898)  90  Fed.  409,  33 
C.  C.  A.  135. 

Under  Act  1890,  par.  373,  the  pro- 
vision for  "embroidered  and  hemstitch- 
ed handkerchiefs"  covers  only  handker- 
chiefs which  are  both  embroidered  and 
hemstitched,  and  these  words  cannot 
be  taken  distributively,  so  as  to  include 
handkerchiefs  which  are  embroidered 
only,  or  hemstitched  only.  In  re  Grib- 
bon  (1893)  55  Fed.  874.  5  C.  C.  A.  287, 
.  affirming  (C.  C.  1892)  53  iB'ed.  78. 

Act  1897,  par.  345,  provides  for  hand- 
kerchiefs, hemmed,  hemstitched,  etc.; 
the  duty  being  increased  for  each  of 
these  stages  of  elaboration.  And  para- 
graph 339  provides  a  still  higher  rate 
for  "handkerchiefs  ♦  ♦  •  in  part  of 
lace  ♦  ♦  ♦  not  elsewhere  specially 
provided  for."  Held,  that  it  was  the  in- 
tention of  Congress  to  advance  the 
duty  in  accordance  with  the  advance- 
ment of  the  goods  in  condition,  and 
that  hemstitched  lace-trimmed  handker- 
chiefs) are  dutiable  under  the  latter 
rather  than  the  former  paragraph. 
Glendinning,  McLeish  &  Co.  v.  U.  S. 
(C.  C.  1908)  162  Fed.  910. 

Certain  handkerchiefs,  composed  of 
linen  and  cotton,  imported  under  Act 
1890,  consisting— First,  of  handker- 
chiefs with  a  hemstitched  border;  sec-* 
ond,  of  handkerchiefs  embroidered  or 
scalloped  on  the  edge,  and  not  hem- 
stitched; and,  third,  of  handkerchiefs 
with  a  hemstitched  border,  and  em- 
broidered either  with  initial  letters  or 
with  figures  worked  by  hand  or  mach- 
inery—held dutiable,  the  hemstitched 
handkerchiefs,  under  paragraph  349  of 
said  act,  at  50  per  centum  ad  valorem, 
as  "handkerchiefs;"  those  with  em- 
broidered edge  as  textile  fabrics  em- 
broidered by  hand  or  machinery,  under 
the  proviso  in  paragraph  373,  at  60 
per  centum  ad  valorem;  and  only  those 
handkerchiefs  which  are  embroidered 
and  also  hemstitched  are  dutiable  as 
such  imder  paragraph  373  of  said  act. 
In  re  Gribbon  (C.  C.  1892)  53  Fed.  78, 
judgment  affirmed  (1893)  55  Fed.  874, 
5  C.  C.  A.  287. 

The  merchandise  is  composed  in  chief 
value  of  one  or  more  of  the  materials 
or  goods  specified  in  paragraph  349, 
Act  1909,  and  relating  to  laces  and 
handkerchiefs.  By  the  terms  of  the 
first  proviso  of  that  paragraph,  such 
articles  are  made  dutiable  at  a  rate 
not  less  than  the  highest  imposed  by 
the  first  section  of  the  act  on  any  of 
the  materials  entering  into  their  com- 
position. Conformably  to  this  proviso, 
the  rate  of  duty  is  determined  by  para- 
graph 350,  Act  1909,  at  70  per  cent,  ad 
valorem.  Stein  &  Co.  v.  U.  S.  (1912) 
2  Ct.  Cust.  App.  519. 

15.'  Haussegen  or  wall  mottoes^— Cer- 
tain   so-called    "Haussegen,r    or    wall 
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mottoes,  consisting  of  pasteboard  cards 
with  mottoes  sewn  thereon,  and  with 
various  pictures  surrounded  by  wreaths, 
affixed  thereto  by  some  adhesive  ma- 
terial, held  dutiable  under  paragraph 
839,  Act  1897,  relating  to  appUqu^d  or 
embroidered  articles,  and  not  under 
paragraph  407  of  said  act  as  manufac- 
tures in  chief  value  of  paper.  Kauf- 
mann  v.  U.  S.  (C.  O.  1904)  128  Fed. 
468. 

16.  Laces  In  generals-Insertions  held 
not  dutiable  as  lace.  See  paragraph 
318. 

Parasol  covers  held  not  dutiable  as 
laces.     See  paragraph  318. 

Laces,  cigar  ribbons,  galloons,  and 
braids,  made  of  silk  and  cotton,  but 
the  silk  so  preponderating  that  they 
are  substantially  silk,  held  dutiable  at  60 
per  cent,  ad  valorum  as  silk  laces,  rib- 
bons, etc.,  under  section  8  of  Act  1864. 
Swan  V.  Arthur  (1880)  103  U.  S.  597, 
26  L.  Ed.  525. 

Lace  cannot  be  held  dutiable  as  em- 
broidery, because  Congress  has  in  suc- 
cessive tarifE  acts  disdhguished  be- 
tween the  two.  U.  S.  V.  J.  R.  Simon  & 
Co.  (1909)  169  Fed.  106,  95  C.  C.  A. 
434,  writ  of  certiorari  denied  (1910) 
30  Sup.  Ct  411,  215  U.  S.  610,  54  L. 
Ed.  348. 

Act  1897,  par.  339,  relating  to  "ar- 
ticles made  •  •  ♦  of  lace,"  includes 
goods  made  by  sewing  together  pieces 
of  lace  produced  in  shapes  designed  to 
*be  used  in  making  the  articles;  the 
term  "lace"  not  being  restricted  to  ar- 
ticles made  up  from  lace  that  is  bought 
and  sold  by  the  yard.  Goldenberg  Bros. 
&  Co.  V.  U.  S.  (1908)  157  Fed.  1003, 
85  C.  C.  A.  678,  affirming  judgment  (C. 
C.  1907)  152  Fed.  658. 

Collars  and  cuffs  composed  of  braids 
sewn  together  and  ornamented  with 
cords  and  threads  held  dutiable  as 
''wearing  apparel  ♦  ♦  ♦  in  imitation 
of  lace,"  under  Act  1897,  par.  339.  It 
is  not  necessary  that  articles  coming 
within  this  provision  should  be  imita- 
tion lace  as  known  to  the  trade.  U.  S. 
V.  D.  S.  Hesse  &  Bro.  (1907)  158  Fed. 
407.  85  C.  C.  A.  517,  reversing  judg- 
ment D.  S.  Hesse  &  Bro.  v.  U.  S.  (C. 
C.  1907)  154  Fed.  171,  and  writ  of  cer- 
tiorari denied  D.  S.  Hesse  v.  U.  S. 
(1908)-  28  Sup.  Ct  762,  210  U.  S.  434, 
52  L.  Ed.  1136. 

Lace  neckwear  is  more  specifically 
provided  for  in  paragraph  339,  Act 
1897,  as  "wearing  apparel  ♦  ♦  • 
made  wholly  or  in  part  of  lace,"  than 
in  paragraph  314  of  said  act  as  "ar- 
ticles of  wearing  apparel  of  every 
description,  including  neckties  or  neck- 
wear." Goldenberg  Bros.  &  Co.  v.  U.  S. 
(1904)  130  Fed.  108,  64  C.  C.  A.  442, 
affirming  judgment  (C.  C.  1903)  124 
Fed.  1003,  and  writ  of  certiorari  denied 
Goldenburg  Bros.  &  Co.  v.  Same  (1904) 
25  Sup.  Ct.  791,  195  U.  S.  634,  49  L. 
Ed.  354. 

The  distinction  between  real  lace  and 
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imitation  lace  is  that  the  former  is 
made  by  hand  and  the  latter  upon  ma- 
chines. D.  S.  Hesse  &  Bro.  v.  U.  S. 
(C.  C.  1907)  154  Fed.  171,  judgment 
reversed  U.  S.  v.  D.  S.  Hesse  &  Bro. 
(1907)  158  Fed.  407.  85  C.  C.  A.  517, 
writ  of  certiorari  denied  D.  S.  Hesse  & 
Bro.  V.  U.  S.  (1908)  28  Sup.  Ct.  762, 
210  U.  S.  434,  52  Jm  Ed.  1136. 

The  names  given  to  articles  by  re- 
tailers puffing  their  wares,  and  by  the 
women  who  buy  them,  do  not  control 
in  the  classification  of  merchandise  un- 
der the  tariff  laws,  and  goods  are  not 
classifiable  as  lace  simply  because  they 
are  usually  dealt  in  by  the  retail  trade 
in  this  country  as  "lace"  articles.    Id. 

Tidies  made  of  flax,  and  known  com- 
mercially as  "Renaissance  lace  tidies," 
or  "Renaissance  tidies,"  made  of  tape, 
thread,  and  rings,  held  dutiable  under 
paragraph  276  of  Act  1894  as  laces  or 
articles  made  wholly  or  in  part  of  lace 
composed  of  flax,  and  not  under  par- 
agraph 277,  as  manufactures  of  flax 
not  specially  provided  for.  U.  S.  v. 
Van  Blankensteyn  (C.  C.  1898)  91  Fed. 
977. 

The  commercial  designations  "laces" 
and  "lace"  are  not  confined  to  lace 
which  is  sold  by  the  yard  only,  but  may 
include  articles  made  of  lace.    Id. 

Laces  of  which  wool  or  worsted  is  a 
component  material  were  dutiable  under 
paragraph  398  of  Act  1890,  and  did  not 
come  under  paragraph  413,  even  though 
silk  is  the  component  material  of  chief 
value.  Levi  v.  U.  S.  (C.  C.  1897)  87 
Fed.  193. 

Lace  aprons  are  dutiable  at  50  per 
cent,  ad  valorem  as  "articles  of  wearing 
apparel,"  under  paragraph  349  of  Act 
1890,  and  not  as  "articles  made  whol- 
ly or  in  part  of  lace,"  under  paragraph 
373  of  the  same  act.  In  re  Boyd  (C. 
C.  1892)  49  Fed.  731,  judgment  re- 
versed (1893)  55  Fed.  599,  5  C.  C.  A. 
223. 

Paragraph  358  provides  for  laces, 
articles  of  lace,  and  all  articles  or 
fabrics  made  wholly  or  in  part  of  lace 
of  any  kind,  of  whatever  yarns,  threads, 
or  filaments  such  laces,  articles,  or 
fabrics  may  be  composed,  and  as  well 
for  nets,  nettings,  flouncings,  edgings, 
and  insertings  of  whatever  yarns, 
threads,  or  filaments  composed.  This 
furni.shes  a  more  specific  description 
«of  the  goods  here  and  controls.  Wil- 
son &  Son  V.  U.  S.  (1915)  6  Ct  Cust 
App.  255. 

17.  — -  Cotton  laeesd— By  Schedule 
D  to  the  act  of  July  30,  1846,  a  duty 
of  25  per  cent,  ad  valorem  was  imposed 
on  "cotton  laces,  cotton  insertings," 
and  "manufactures  composed  wholly  of 
cotton,  not  otherwise  provided  for." 
By  Act  March  3,  1857,  §  1,  the  duties 
on  the  articles  enumerated  in  Schedules 
C  and  D,  Act  1846,  were  fixed  at  24  and 
19  per  cent,  respectively,  "with  such 
exceptions  as  are  hereinafter  made." 
By  Id.  i  2,  "all  manufactures  composed 
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wholly  of  cotton,  which  are  bleached, 
printed,  painted,  or  dyed,  and  delaines," 
▼ere  transferred  to  Schedule  C.  Held, 
;tbat  laces  and  insertings  composed 
wholly  of  cotton,  and  bleached  or  dyed, 
were  dutiable  at  24  per  cent.,  under  Act 
1857.  Cochran  v.  Schell  (1883)  107  U. 
S.  617,  2  Sup.  Ct  801,  27  L.  Kd.  490. 

In  reference  to  the  provision  for 
••cotton  laces"  in  Act  1883,  held,  that 
evidence  was  admissible  as  to  whether 
it  had  a  commercial  meaning  differing 
^om  its  ordinary  signification,  and  as 
to  what  articles  such  meaning  included. 
Mills  V.  Robertson  (C.  C.  1906)  147 
Fed.  634. 

The  provision  for  "cotton  laces"  in 
Act  1883,  would,  in  its  ordinary  signifi- 
cance, no  contrary  trade  understanding 
being  proved,  include  not  only  laces 
dealt  in  by  the  yard  but  made-up  ar- 
ticles which  are  produced  originally  as 
lace  only  in  the  process  of  making  the 
completed  article.     Id. 

Made-up  articles  of  cotton  lace,  such 
as  collars,  cuffs,  handkerchiefs,  tidies, 
etc.,  held  dutiable,  under  Act  1883,  as 
cotton  lace.  Sidenberg  y.  Robertson 
(C.  C.  1890)  41  Fed.  763. 

In  order  to  take  made-up  articles  of 
cotton  lace,  such  as  collars,  cuffs,  hand- 
kerchiefs, tidies,  etc.,  out  of  the  opera- 
.tion  of  Act  1883,  it  must  be  shown 
not  only  that  they  are  always  bought 
and  sold  by  specific  names,  but  also 
that  the  term  "cotton  lace,!'  as  used 
in  commerce,  has  a  restricteid  meaning 
that  would  exclude  such  articles.    Id. 

18.  — -  Silk  laees.— Silk  goods  made 
in  the  manner  of  laces  held  not  dutiable 
as  silk  laces.    See  paragraph  318. 

Under  Act  1864,  imposing  a  duty  of 
60  per  cent  on  "silk  laces"  and  a  duty 
of  50  per  cent,  on  "all  manufactures  of 
silk,  or  of  which  silk  is  the  component 
material  of  chief  value,  not  otherwise 
provided  for,"  an  article  of  silk  and  cot- 
ton, bought  and  sold  as  "spotted '  or 
dotted  net,"  but  which  was  a  lace,  in 
which  sUk  was  the  component  material 
of  chief  value,  was  a  "silk  lace,"  and 
subject  to  a  duty  of  60  per  cent.  Drew 
V.  Grinnell  (1885)  6  Sup.  Ct.  117,  115 
U.  S.  477,  29  Ia  Ed.  453. 

Laces  made  substantially  of  sUk,  al- 
though cotton  forms  a  part  thereof, 
were  subject  to  a  duty  of  60  per  cent 
ad  valorem,  under  13  Stat  181.  Swan 
V.  Arthur  (1880)  103  U.  S.  597,  26 
L.  Ed.  525. 

"Silk  laces,"  as  used  in  Act  1864,  § 
8,  embraced  all  laces  made  of  sUk, 
except  such  as  are  specifically  known 
exactly  by  other  terms  used  in  the  tariff 
acts.  Jaffray  v.  Murphy  (C.  C.  1874) 
Fed.  Cas.  No.  7,172. 

19.  — ^  Throad  laoeSd— Under  R.  S.  S 
2504,  Schedule  C,  laces  made  by  ma- 
chinery out  of  linen  thread,  and  known 
as  "torchons,"  were  dutiable  at  40 
per  cent,  ad  valorem,  as  "manufactures 
of  flax,"  and  could  not  be  classed  un- 


der Schedule  C,  p.  463,  as  "thread 
lace,"  dutiable  al  30  per  cent,  ad 
valorem,  which  is  always  handmade. 
Meyerheim  v.  Robertson  (1892)  144  U. 
S.  601,  12  Sup.  Ct.  754,  36  L.  Ed.  599. 

In  an  action  against  the  collector  of 
customs  for  the  amount  of  certain  duties 
alleged  to  have  been  illegally  imposed 
under  this  section  upon  articles  invoic- 
ed as  "white  linen  torchon  laces  and 
insertings,"  the  court  properly  left  it 
to  the  jury  to  determine  whether  the 
lace  imported  by  plaintiffs  was  "thread 
lace"  such  as  is  meant  and  described  in 
the  statute,  and  properly  instructed 
them  that  if  it  did  not  come  under  that 
general  designation  they  should  find  for 
defendant,  that  it  made  no  difference 
whether  the  lace  was  known  to  com- 
merce at  the  time  the  law  was  enacted, 
and  that,  if  brought  into  use  afterwards 
and  came  under  the  general  designation 
of  "thread  lace,"  the  government  must 
accept  the  duty  imposed  by  the  law  up- 
on that  article.  Smith  v.  Field  (1881) 
105  U.  S.  52,  26  L.  Ed.  1007. 

A  distinction  between  "silk  lace"  and 
"thread  lace"  ran  through  former  tariff 
acts  for  many  years.  Arthur  v.  Lahey 
(1877)  96  U.  S.  112,  115,  24  L.  Ed.  766. 

Thread  lace,  made  wholly  by  ma- 
chinery, composed  of  linen  and  cotton, 
introduced  since  Act  July  30,  1846,  took 
effect,  held  dutiable  as  "thread  laces," 
in  Schedule  E.  Lottimer  v.  Lawrence 
(C.  O.  1850)  Fed.  Cas.  No.  8,521. 

20.  Military  ornaments.  —  Epaulets 
(military  ornaments)  composed  in  chief 
value  of  metal  threads  are  more 
specifically  classifiable  as  "ornaments; 
♦  ♦  ♦  of  whatever  yarns,  threads,  or 
filaments  composed,"  under  paragraph 
358,  Act  1913,  than  as  "articles  made 
wholly  or  in  chief  value  of  ♦  ♦  ♦ 
metal  threads,  not  specially  provided 
for,"  under  the  provisions  of  paragraph 
150  of  the  act  Horstman  Co.  v.  U. 
S.  (1915)  6  Ct  Oust  App.  458. 

21.  Neck  ruffllngsd— In  construing  Act 
1894,  par.  276,  which  relates  to  "neck 
rufflings,  *  *  ^  and  articles  made 
wholly  or  in  part  of  ♦  •  ♦  rufflings," 
held,  that  the  word  "neck"  should  not 
be  re-read  in  connection  with  the  word 
"rufflings,"  and  that  cotton  curtains 
made  in  part  of  rufflings  are  dutiable 
under  said  paragraph,  and  not  under 
paragraph  264  of  said  act  as  "manu- 
factures of  cotton."  Brill  v.  U.  S.  (C. 
C.  1900)  123  Fed.  845. 

22.  Netd— The  merchandise  consists  of 
nettings,  all  of  which  are  Jacquard  fig- 
ured, and  the  relevant  paragraphs  in  Act 
1913  are  258  and  358.  "Jacquard  fig- 
ured upholstery  goods"  in  paragraph 
258  restricts  the  operation  of  the  term 
to  goods  whose  chief  use  is  as  up- 
holstery goods,  the  precise  character  of 
these  upholstery  goods  being  there  de- 
fined, and  accordingly  the  description 
applies  to  articles  that  might  otherwise 
be    appropriately    designated    nets    or 
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nettings  under  paragraph  858.  Carter 
&  Son  V.  U.  S.  (1915)  6  Ct  Gust  App. 
253. 

The  goods  are  nets  such  as  are  worn 
by  women  on  the  head  to  keep  the 
hair  in  place.  They  are  accordingly 
articles  of  wearing  apparel,  but  they 
are  the  more  specifically  provided  for 
in  paragraph  358,  Act  1913,  by  the  eo 
nomine  provision  "nets."  Proctor  Co. 
V.  U.  S.  (1915)  6  Ct  Cust  App.  119. 

Lever  and  Gothrough  machines  enu- 
merated in  paragraph  197,  Act  1909, 
are  machines  equipped  with  a  Jacquard 
attachment.  The  testimony  here  is 
clear  and  explicit  that  the  hair  nets  of 
the  importation  were  not  manufactured 
on  a  machine  of  this  type  nor  on  a 
transformed  Lever  or  Gothrough  ma- 
chine, but  on  plain  net  machines  hav- 
ing their  own  special  names  and  dis- 
tinguished by  differences  of  form  and 
mechanical  movement  The  goods  were 
properly'  assessable  under  paragraph 
402  of  the  act  U.  S.  v.  MiUs  &  Du- 
flot  (1915)  5  Ct  Cust  App.  534. 

23. Cotton  net^-Cotton  net,  cut 

into  narrow  strips,  or  small  pieces,  and 
known  to  the  trade  as  "cotton  net," 
"cotton  net  cut,"  "hat  tips,"  "hat 
crowns,"  or  "hat  sides,"  held  dutiable 
as  cotton  nettings,  under  Act  1894,  par. 
276,  and  not  as  manufactures  of  cot- 
ton under  paragraph  264.  Tilge  v.  U. 
S.  (C.  C.  1902)  115  Fed.  254. 

Cotton  is  a  vegetable  fiber,  and  mer- 
chandise composed  of  cotton  net,  if 
embroidered  with  a  design  in  artificial 
silk,  cotton  being  the  component  of 
chief  value,  falls  for  dutiable  purposes 
within  the  last  proviso  of  paragraph 
349,  Act  1909,  namely,  that  no  article 
or  fabric  of  any  description  composed 
of  flax  or  other  vegetable  fiber,  or  of 
which  these  materials  or  any  of  them 
is  the  component  of  chief  value,  when 
embroidered  shall  pay  a  less  duty  than 
the  duty  there  fixed.  Shoninger  v.  U. 
S.  (1911)  2  Ct  Cust  App.  125. 

24.  — -  Silk  spot  net.— Silk  spot  nets 
and  dotted  nets  held  dutiable  at  60  per 
cent  ad  valorem,  and  not  at  50  per 
cent  ad  valorem,  under  section  8  of  Act 
1864.  Morrison  v.  Miller  (C.  C.  1888) 
37  Fed.  82. 

25.  Proviso  under  former  acts  that 
embroidered,  etc.,  articles  shall  not  be 
dutiable  at  a  less  amount  than  the  ma- 
terial plaind— Act  1897,  par.  339,  pro- 
vides "that  no  wearing  apparel,  ♦  •  • 
when  embroidered,  shall  pay  duty  at  a 
less  rate  than  that  imposed  in  any 
schedule  of  this  act  upon  any  em- 
broideries of  the  materials  of  which 
such  embroidery  is  composed."  Held, 
that  under  this  provision  valuable  fur 
garments,  to  which  embroidered  silk 
adornments  have  been  attached  are 
subject  to  the  duty  provided  for  silk 
embroideries.  Hugo  Jaeckel  &  Son  v. 
U.  S.  (1910)  178  Fed.  260,  101  C.  C. 
A.  620,  affirming  judgment  Jaeckel  & 
Sons  V.  Same  (C.  C.  1909)  172  Fed. 
292. 
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The  proviso  in  paragraph  339,  Act 
1897,  prescribing  that  no  embroidered 
wearing  apparel,  etc.,  "shall  pay  duty 
at  a  less  rate  than  that  imposed  in  any 
schedule  •  •  •  upon  any  of  the 
embroideries  of  the  materials  of  which 
such  embroidery  is  composed,"  is  not 
restricted  to  the  articles  previously 
enumerated  in  the  same  paragraph,  but 
extends  to  other  portions  of  the  act 
Silk-embroidered  cotton  hosiery  is 
therefore  dutiable  at  the  rate  applica- 
ble to  silk  embroideries,  when  such  rate 
exceeds  that  provided  for  cotton  hosiery 
in  paragraph  318.  Carter,  Webster  & 
Co.  V.  U.  S.  (1906)  143  Fed.  256,  74  C. 
C.  A.  394,  affirming  judgment  (C.  C. 
1905)  137  Fed.  978,  and  writ  of  cer- 
tiorari denied  26  Sup.  Ct  764,  202  U. 
S.  617,  60  L.  Ed.  1173. 

The  main  object  of  Act  1890,  par. 
373,  providing  that  embroidered  wear- 
ing apparel  and  textile  fabrics  shall  not 
pay  a  less  rate  of  duty  than  that  fixed 
upon  embroideries  of  the  materials  of 
which  they  are  composed,  was  to  pre- 
vent the  classification  by  their  specific 
names  of  articles  embroidered  with 
Rome  material,  which  classification 
would  render  them  dutiable  at  a  lower 
rate  than  embroideries  of  that  materi- 
al; but  such  articles  may  be  dutiable 
at  a  greater  rate,  because  a  higher 
duty  may  be  imposed  upon  articles  of* 
that  specific  description.  In  re  Schefer 
(1893)  53  Fed.  1011,  4  C.  C.  A.  153, 
affirming  decree  (C.  C.  1892)  49  Fed. 
826. 

Under  the  proviso  in  Act  1897,  par. 
339,  prescribing  that  embroidered  ^arti- 
cles shall  not  pay  a  less  rate  of  duty 
than  is  applicable  to  "any  embroideries 
of  the  materials  of  which  such  em- 
broidery is  composed,"  held,  that  silk- 
embroidered  screens,  composed  of 
wood  and  other  materials,  are  liable  to 
the  rate  provided  for  silk  embroideries 
in  paragraph  390.  The  rule  of  "nosd- 
tur  a  sociis"  does  not  operate  to  ex- 
clude such  articles  by  reason  of  the 
enumeration  in  the  same  paragraph  of 
laces,  trimmings,  etc.  Licbtenstein 
Millinery  Co.  v.  U.  S.  (C.  C.  1907)  154 
Fed.  736. 

In  the  first  proviso  to  paragraph  349, 
Act  1909,  there  was  no  purpose  to  use 
the  term  "article"  in  the  restricted 
sense  of  something  completed.  Field  v. 
United  States  (1896)  73  Fed.  808,  20 
C.  C.  A.  19.  And  the  connection  in 
which  the  term  "laces"  occurs  indi- 
cates that  laces  were  regarded  and 
treated  as  articles—articles  composed 
of  material  or  goods  specified  in  the 
paragraph— thus  differentiating  this 
case  from  Altman  v.  U.  S.  (1914)  5  Ct 
Cust  App.  170.  The  aim  was  to  bring 
within  the  higher  rate  the  article  which 
had  the  more  expensive  work  done 
upon  it  Stiner  &  Son  v.  U.  S.  (1914) 
5  Ct  Cust  App.  246. 

In  the  proviso  to  paragraph  349,  Act 
1909,  "goods"  has  no  broader  significa- 
tion than  as  stated,  and  it  was  not 
there  intended  to  include  a  completed 
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article  in  terms  provided  for  elsewhere. 
The  plain  cotton  underwear  with  lace 
added  thereto  of  the  importation  does 
not  fall  within  the  named  proviso.  Alt- 
man  &  Co,  V.  U.  S.  (1914)  6  Ct  Oust 
App.  170. 

'^Materials"  means  that  from  which 
an  article  is  made  up.  "Goods"  has 
a  broader  signification  and  includes  the 
material  upon  which  some  work  has 
been  performed,  and  applies  so  long 
as  these  retain  their  character  of  not 
being  manufactured  into  an  article.    Id. 

The  importations  consisting  of  para- 
sols of  cotton,  linen  or  silk  embroidered 
or  appliqu^  were  made,  some  under 
Act  1897  and  the  remainder  under  the 
act  of  1900.  The  question  raised  is 
whether  the  proviso  to  paragraph  339 
of  the  first  act  and  the  provisos  to 
paragraphs  349  and  402  of  the  last  act 
may  be  construed  to  exclude  from  their 
operation,  respectively,  paragraph  462, 
Act  1897,  and  paragraph  478,  Act  1909, 
and  so  affect  the  duty  on  the  parasols 
of  the  importation.  There  seems  to 
be  nothing  in  the  language  of  the  pro- 
visos that  would  limit  their  operation, 
and  a  fair  interpretation  requires  that 
they  should  be  held  to  cover  the  goods 
here.  They  were  properly  applied  in 
making  the  assessment.  Claflin  Co.  v. 
U.  S.  (1912)  3  Ct  Cust  App.  401. 
See,  also,  U.  S.  v.  Harper  (1911)  2  Ct 
Cnst  App.  101. 

The  proviso  to  paragraph  402,  Act 
1909,  'That  tamboured,  embroidered, 
or  appliqu^d  articles  or  fabrics  shall 
pay  no  less  rate  of  duty  than  that  im- 
posed upon  the  material  if  not  so  tam- 
boured, embroidered,  or  appliqu^,"  is 
operative  only  when  it  appears  that  the 
duty  on  the  articles  or  fabrics  with 
the  appliqu6  removed  would  under  par- 
agraph 399  of  that  act  exceed  the  duty» 
at  sixty  per  centum  provided  by  para- 
graph 402.  U.  S.  V.  Vietor  (1911)  1 
Ct  Cust  App.  297. 

26.  "Scalloped  by  hand  or  machinery." 

— "Scalloped  by  hand  or  machinery  for 
any  purpose,"  as  these  words  appear 
in  paragraph  349,  Act  1909,  must  be 
taken  to  provide  that  if  an  article  in 
other  respects  within  the  provisions  of 
the  paragraph  has  been  in  f^ct  scallop- 
ed by  hand  or  machinery  it  is  dutiable 
thereunder  regardless  of  the  purpose 
for  which  the  scalloping  was  done,  and 
it  is  not  necessary  that  the  article 
should  be  otherwise  ornamented  or  em- 
broidered. Gardner  &  Co.  v.  XJ.  S. 
(1912)  2  Ct  Cust  App.  477. 

27.  8  0  r  6  e  n  a.  —  Silk- embroidered 
screens  composed  of  wood  and  other 
materials  held  liable  to  the  rate  pro- 
vided for  silk  embroideries  in  para- 
graph 390,  Act  1897.  Lichtenstein  Mil- 
Unery  Co.  v.  U.  S.  (C.  C.  1907)  154 
Fed.  736. 

The  merchandise  is  screens  of  em- 
broidered silk  panels  with  wooden 
frameworks.  SOk  is  concededly  the 
component  material  of  chief  value. 
These  screens  are  not  fairly  to  be  con- 


sidered "screens  of  wood,'*  but  rather 
as  articles  in  chief  value  of  silk.  They 
are  accordingly  dutiable  as  such  under 
paragraph  402,  Act  1909.  Vantine  & 
Co.  V.  U.  S.  (1913)  3  Ct  Cust  App. 
488. 

On  a  review  of  the  statutes  and  the 
decisions  founded  on  the  statutes,  it  is 
held  that  screens  with  panels  of  cot- 
ton, ornamented  with  embroidered  de- 
signs or  with  figures  appliqu6d  thereon, 
were  not  dutiable  as  furniture  or  as  a 
manufacture  of  cotton  under  Act  1897, 
but  were  dutiable  under  paragraph  339 
of  that  act  at  60  per  cent  as  "other 
articles"  embroidered  or  appliqu^d. 
Morimura  Bros.  v.  U.  S.  (1911)  2  Ct 
Cust  App.  181. 

28.  Tamboured  articles.— Tamboured 
pillow  shams,  consisting  of  a  fine  cot- 
ton fabric,  ornamented  with  figures  and 
designs  in  tambour  work,  in  general  ap- 
pearance very  like  embroidery,  held 
dutiable  under  Act  1890,  par.  373,  as 
"other  similar  tamboured  articles,"  and 
not  under  paragraph  355.  Lahey  v.  U. 
S.  (1896)  71  Fed.  870, 18  C.  C.  A.  341, 
appeal  disndssed  U.  S.  v.  Lahey  (1897) 
89  Fed.  1020,  32  O.  C.  A.  612. 

29.  Trimmings.  —  Astrachan  trim- 
mings held  dutiable  as  pile  fabrics.  See 
paragraph  309. 

Bands  of  cotton  woven  in  widths  held 
not  dutiable  as  trimmings.  See  para- 
graph 266. 

Garnitures  and  hussar  sets  held  not 
dutiable  as  trimmings.  See  paragraph 
318. 

Ribbons  held  not  dutiable  as  trim- 
mings.    See  paragraphs  316,  318. 

Tunics,  motifs,  garnitures,  and  gimps 
of  bead  held  not  dutiable  as  trimmings. 
See  paragraph  333. 

Under  Act  1883,  ribbons  made  of 
silk,  or  of  which  silk  is  the  component 
material  of  chief  value,  and  which  the 
jury  found  are  commonly  and  princi- 
pally used  in  trimi^ing  hats,  held  duti- 
able at  20  per  cent,  ad  valorem,  as  "hat 
trimmings,"  under  Schedule  N,  and  not 
at  50  per  cent,  under  Schedule  L,  as 
unenumerated  silk  merchandise.  Walk- 
er V.  Seeberger  (1893)  13  Sup.  Ct  983, 
149  U.  S.  541,  37  L.  Ed.  839;  Robert- 
son V.  Edelhoff  (1890)  10  Sup.  Ct  186, 
132  U.  S.  614,  33  L.  Ed.  477;  Hartranft 
V.  Langfeld  (1888)  8  Sup.  Ct  732,  125 
U.  S.  128,  31  L.  Ed.  672;  Cadwalader 
V.  Wanamaker  (1893)  13  Sup.  Ct  979, 
983,  149  U.  S.  532,  37  L.  Ed.  837; 
Hartranft  v.  Meyer  (1893)  13  Sup.  Ct 
982,  983,  149  U.  S.  544,  37  L.  Ed.  840. 

Under  Act  1883,  goods  composed, 
some  entirely  of  silk,  some  chiefly 
of  silk,  and  some  chiefly  of  metal, 
and  known  by  the  general  name  of 
"trimmings,"  though  they  have  spe- 
cific names  to  distinguish  one  from 
the  other,  and  some  of  which  are  used 
exclusively,  and  the  others  chiefly,  for 
the  making  and  ornamenting  of  hats, 
bonnets,  and  hoods,  were  dutiable  at  20 
per  cent,  under  Schedule  N,  as  trim- 
mings for  hats,  etc.,  and  not  at  50  per 
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cent,  for  the  goods  composed  wholly  or 
chiefly  of  silk,  and  45  per  cent,  for 
those  composed  chiefly  of  metal,  under 
Schedules  L  and  O,  respectively.  Walk- 
er V.  Seeberger  (1893)  13  Sup.  Ct.  981, 
982,  149  V.  S.  541,  37  L.  Ed.  839;  Id. 
(1893)  13  Sup.  Ct.  983,  149  U.  S.  532, 
541,  544,  37  L.  Ed.  839,  reversing  Walk- 
er V.  Seeberger  (D.  C.  1889)  38  Fed. 
724,  and  following  Oadwalader  v.  Wana- 
maker  (1893)  13  Sup.  Ct  979,  149  U. 
S.  532,  37  L.  Ed.  837. 

Under  Act  March  3,  1883,  piece  goods 
composed  of  silk,  or  of  which  silk  is 
the  component  material  of  chief  value, 
which  are  bought  and  sold  under  the 
commercial  designation  of  *'chinas"  and 
"marcelines,"  and  which  the  jury  finds 
are  "trimmings,"  chiefly  used  in  mak- 
ing hats  and  bonnets,  were  dutiable  at 
20  per  cent.,  as  trimmings  used  in  mak- 
ing or  ornamenting  hats,  bonnets,  and 
hoods,  and  not  at  50  per  cent.,  under 
Schedule  L,  as  unenumerated  silk  mer- 
chandise. Mr.  Justice  Brewer  and  Mr. 
Justice  Brown,  dissenting,  on  the  ground 
that  these  articles  are  not  ''trimmings.*' 
Hartranft  v.  Meyer  (1893)  13  Sup.  Ct 
982,  149  U.  S.  544,  37  L.  Ed.  840,  fol- 
lowing  Cadwalader  v.  Wanamaker 
(1893)  13  Sup.  Ct.  979,  149  U.  S.  532, 
37  L.  Ed.  837. 

Ribbons  composed  of  silk  and  cotton, 
silk  being  the  component  material  of 
chief  value,  which  are  used  exclusively 
for  ornamenting  hats  and  bonnets,  not 
being  specifically  named  in  Act  March  3, 
1883  (22  Stat  510),  are  dutiable  as 
"trimmings"  for  hats,  under  Schedule 
N,  "Sundries,"  of  the  act,  which  pro- 
vides the  duty  for  "hats,  and  so  forth, 
materials  for  [naming  eight  articles,  in- 
cluding 'trimmings'],  used  for  making 
or  ornamenting  hats,  bonnets,  and 
hoods,  composed  of  straw,  chip,  grass, 
palm  leaf,  willow,  hair,  whalebone,  or 
any  other  substance  or  material,  not 
specially  enumerated  or  provided  for  in 
this  act,"  as  the  words,  "composed  of" 
and  "not  specially  enumerated,"  refer 
to  the  eight  articles  previously  speci- 
fied; and  such  ribbons  are  not  dutiable 
under  Schedule  L,  "Silk  and  SUk 
Coods,"  of  the  act,  which  provides  the 
duty  for  "all  goods,  wares,  and  mer- 
chandise not  specially  enumerated  or 
provided  for  in  this  act,  made  of  silk, 
or  of  which  silk  is  the  component  ma- 
terial of  chief  value."  Robertson  v, 
EdelhofE  (1890)  10  Sup.  Ct  186,  132 
U.  S.  614,  33  L.  Ed.  477. 

A  charge  to  the  jury,  where  all  the 
evidence  showed  that  the  goods  were 
"trimmings,"  that  it  is  the  use  to  which 
articles  are  chiefly  adapted,  and  for 
which  they  are  used,  which  determines 
their  character  within  the  meaning  of 
the  act;  that  they  will  therefore  deter- 
mine to  which  use  the  articles  are 
chiefly  devoted;  if  they  are  hat  trim- 
mings, and  used  for  making  and  orna- 
menting hats,  then  the  rate  of  duty 
imposed  was  excessive,  and  the  plain- 
tiff is  entitled  to  recover;    if  they  are 
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chiefly  used  for  other  purposes,  the  de- 
fendants must  recover— fairly  presents 
the  question,  under  22  St  512,  which 
provides  for  a  duty  on  trimmings  used 
for  making  or  ornamenting  hats.  Hart- 
ranft V.  Langfeld  (1888)  8  Sup.  Ct  732, 
733,  125  U.  S.  128,  31  L.  Ed.  672. 

Ornaments,  loops,  etc.,  manufactured 
separately,  but  temporarily  stitched 
together  in  six-yard  lengths  for  con- 
venience and  economy  in  handling  and 
carding,  and  used  singly  in  decorating 
garments,  held  not  "trimmings  or  gal- 
loons," within  the  meaning  of  Act  1897, 
par.  390.  U.  S.  v.  Hilbert  (1909)  171 
Fed.  69,  96  C.  C.  A.  173. 

In  Act  1897,  par.  390,  the  term  "trim- 
mings" is  used  in  a  commercial,  rather 
than  a  descriptive  sense.  Naday  & 
Fleischer  v.  U.  S.  (1908)  164  Fed.  44, 
90  C.  C.  A.  462,  affirming  judgment  (C. 
C.  1907)  155  Fed.  303. 

Certain  woven  cotton  articles,  from  1 
to  2%  inches  wide,  chiefly  used  as  hat 
bands  for  trimming  men's  hats,  held  to 
be  dutiable  as  "trimmings"  of  cotton, 
under  paragraph  276,  Act  1894,  and  not 
as  "galloons,"  under  paragraph  263  of 
said  act,  nor  as  "manufactures  of  cot- 
ton ♦  •  ♦  not  specially  provided  for," 
under  paragraph  264  of  said  act  U. 
S.  V.  Walter  H.  Graef  &  Co.  (1904)  127 
Fed.  688,  62  C.  0.  A.  414,  reversing 
judgment  Walter  H.  Graef  &  Co.  v.  U. 
S.  (C.  C.  1903)  120  Fed.  1015. 

Silk  and  cotton  trimmings,  silk  chief 
value,  and  cotton  more  than  25  per  cent 
in  value,  used  for  making  or  ornament- 
ing hats,  and  commercially  known  as 
hat  bands,  hat  trimmings,  bands,  and 
bindings,  held  dutiable  under  R.  S.  I 
2504,  schedule  M  (Heyl,  par.  1300),  as 
hat  trimmings  not  otherwise  provided 
for,  and  not  under  schedule  H  (Heyl, 
par.  1113),  as  manufactures  of  which 
silk  is  the  component  of  chief  value,  not 
otherwise  provided  for;  the  former  par- 
agraph being  the  more  specific.  Rob- 
ertson V.  Edelhoff  (1899)  91  Fed.  642, 
34  C.  C.  A.  34. 

WhUe  ribbons  that  must  be  made  up 
into  bows,  rosettes,  and  the  like  before 
being  used  for  purposes  of  trimming  or 
ornamentation  held  not  dutiable  as 
"trimmings,"  under  Act  1897,  par.  390, 
goods  are  so  dutiable  which  are  manu- 
factured with  ornamentation  and  char- 
acteristic design  to  be  used  as  a  trim- 
ming, and  intended  to  be  so  used  with- 
out anything  further  being  done  to 
them.  Naday  &  Flei«»chcr  v.  U.  S.  (C. 
C.  1907)  155  Fed.  303,  judgment  af- 
firmed (1908)  164  Fed.  44,  90  C.  G.  A. 
462. 

So-called  mourning  crapes,  consisting 
of  all  silk  fabrics  in  the  piece,  of  the 
width  known  as  "4/4,"  held  not  dutiable 
as  "woven  fabrics  in  the  piece  not  spe- 
cially provided  for,"  under  paragraph 
387  of  Act  1897,  but  as  "trimmings 
♦  •  •  made  of  silk,  •  •  •  not 
specially  provided  for,"  under  paragraph 
390  of  said  act.  Robinson  y.  U.  S.  (O. 
0.  1900)  122  Fed.  970. 
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When  the  use  of  an  article  is  the 
criterion  of  its  classification,  as  in  the 
case  of  "trimmings  *  •  •  used  for 
makini;  or  ornamenting  hats"  (Act 
March  3,  1883,  §  7),  it  is  its  chief  use 
which  is  controlling.  Meyer  v.  Cad- 
walader  (C.  C.  1891)  49  Fed.  26. 

In  assumpsit  to  recover  an  excess  of 
duty  alleged  to  have  been  paid  on  im- 
ported goods,  which  plaintiffs  claim 
should  have  been  classified  under  the 
clause  of  Act  1883  providing  for  a  duty 
of  20  per  cent,  ad  valorem  on  "braids, 
plats,  flats,  laces,  trimmiq^s,  tissues, 
willow  sheets,  and  squares  used  for 
making  or  ornamenting  hats,  bonnets, 
and  hoods,  composed  of  straw,"  etc., 
when  the  goods  are  acknowledged  to 
be  "trimmings,"  it  must  be  further 
shown  by  plaintiffs  that  they  are  chiefly 
used  for  making  or  ornamenting  hats, 
honnets,  and  hoods.    Id. 

The  fact  that  the  articles  are  im- 
ported by  the  piece,  and  must  be  cut  up 
before  they  are  actually  applied  to  use 
in  making  or  ornamenting  hats,  does  not 
exclude  them  from  the  class  of  trim- 
mings, if  they  are  distinctly  adapted 
and  chiefly  used  for  trimming  hats,  bon- 
nets, and  hoods,  and  are  not  specially 
enumerated  or  provided  for  in  the  act. 
Meyer  v.  Cadwalader  (O.  O.  1891)  49 
Fed.  19. 

Hat  trimmings  held  dutiable  under  the 
bat-trimming  clause  of  Act  1883,  and 
not  under  the  silk  Act  Feb.  8, 1875,  not- 
withstanding that  silk  is  their  compo- 
nent material  of  chief  value,  and  that 
they  contain  less  than  25  per  cent  in 
value  of  cotton.    Id. 

The  mere  fact  that  chinas  and  mar- 
celines  are  bought  and  sold  by  those 
particular  names,  and  are  called  "lin- 
ings," does  not  necessarily  exclude  them 
from  the  class  of  trimmings  if  they  are 
in  fact  trinmiings  chiefly  used  either 
for  making  or  ornamenting  hats,  bon- 
nets, and  hoods.    Id. 

Clause  448  of  HeyVs  Index  of  the 
New  Tariff  does  not  require  that  trim- 
mings for  hats,  in  order  to  be  strictly 
dutiable  at  20  per  cent  ad  valorem, 
shall  be  composed  of  any  particular 
material.  It  is  the  use  for  which  they 
are  intended,  and  to  which  they  are  ap- 
plied, that  furnishes  the  crii:erion  by 
which  the  duty  is  to  be  assessed.  Marsh 
V.  Seeberger  (C.  O.  1887)  30  Fed.  422. 
Artificial  fruits,  with  artificial  stems 
and  leaves,  used  only  for  trimming  and 
ornamenting  ladies'  hats  and  bonnets, 
are  "trimmings  for  hats,  bonnets,  and 
hoods,"  within  clause  448  of  Heyl's  In- 
dex of  the  New  Tariff,  and  subject  to 
duty  at  20  per  cent  ad  valorem.    Id. 

Though  goods  are  made  expressly  to 
be  used  by  milliners  in  making  and 
ornamenting  hats,  bonnets,  etc.,  yet,  if 


they  have  become  adapted  to  other  uses 
to  such  an  extent  that  the  jury  can  say 
their  chief  and  principal  use  is  not  in 
the  making  and  ornamenting  of  hats, 
etc.,  there  is  a  failure  to  show  that  they 
ought  to  have  been  classed  as  hat 
ornaments  merely.  Fisk  v.  Seeberger 
(D.  O.  1889)  38  Fed.  718. 

Ornaments,  known  variously  to  the 
trade  as  "drop  ornaments,"  "trim- 
mings," "tassels,"  "cords  and  tassels," 
and  "silk  tassels,"  which  are  composed 
chiefly  of  silk  cords  and  threads  but 
partly  of  other  materials,  including  sou- 
tache braid  and  wood  or  pasteboard 
molds,  and  which  are  fashioned  by  knot- 
ting the  cords  into  designs  so  elaborate 
that  they  lose  their  continuity  and 
identity  as  cords,  are  not  dutiable  un- 
der paragraph  316,  Act  1913,  as 
"cords/*  or  as  "cords  and  tassels." 
They  are  tassels,  but  there  being  no 
provision  in  paragraph  816  for  "tassels" 
as  such,  they  are  dutiable  as  ornaments 
or  trimmings,  within  those  provisions  of 
paragraph  358.  Willenborg  &  Go.  v.  U. 
S.  (1915)  6  Ct  Gust.  App.  451. 

Trimmings  were  provided  for  eo  nom- 
ine, in  paragraph  390,  Act  1897.  The 
testimony  shows  that  silk  fabrics  such 
as  those  imported,  %  to  I'Vi  inches  in 
width,  with  original  designs  thereon,  are 
known  commercially  as  trimmings;  and 
they  fell  within  the  eo  nomine  descrip- 
tion, although  the  term  is  a  comprehen- 
sive one  and  may  include  articles  that 
are  sometimes  designated  by  a  name 
more  restricted  in  meaning.  The  im- 
portation was  dutiable  under  paragraph 
390,  Act  1897.  Loewenthal  v.  U.  S. 
(1911)  2  Gt  Gust  App.  43.  See,  also, 
Sidenberg  y.  Robertson  (G.  G.  1890)  41 
Fed.  763. 

30.  VeilSd^Orape  veils  held  not  duti- 
able as  silk  veils,  but  as  manufactures 
of  silk.    See  paragraph  318. 

Veils  are  within  Act  1890,  par.  349, 
relating  to  "articles  of  wearing  apparel 
of  every  description."  In  re  Spielman 
(G.  G.  1894)  66  Fed.  724. 

Grape  veils,  made  of  silk,  are  pre- 
sumptively embraced  within  the  term 
"silk  veils,"  unless  commercially  known 
as  distinctive  articles.  Morrison  y. 
Arthur  (G.  G.  1875)  Fed.  Gas.  No. 
9,842. 

31.  White  frilled  mnsllns^-Gotton 
muslin,  in  pieces  30  yards  by  30  inches, 
known  to  the  trade  as  *Vhite  frilled 
muslins,"  and  not  as  "ruffled  flouncings 
or  embroideries,"  held  dutiable  under 
Act  1890,  par.  873,  as  "articles  em- 
broidered by  hand  or  machinery,"  and 
not  under  paragraph  355,  as  "manu- 
factures of  cotton  not  especially  pro- 
vided for."  Field  v.  U.  S.  (1896)  73 
Fed.  808,  20  G.  O.  A.  19. 
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359.  Chamois  skins,  15  per  centum  ad  valorem;  pianoforte,  piano- 
forte action,  enameled  upholstery  leather,  and  glove  leathers,  10  per 
centum  ad  valorem. 

Notes  of  Decislomi 


Chamois  sklns^-ZThese  pieces  of 
chamois  or  chamois  skin«  the  terms  be- 
ing interchangeable,  have  not  become 
manufactures  of  leather  by  being  cut 
into  particular  sizes  and  by  having  their 
edges  scalloped.  They  remain  chamois 
or  chamois  skin  and  were  dutiable  as 
such  under  paragraph  451,  Act  1909. 
U.  S.  V.  American  Express  Co.  (1914) 
6  Ct  Oust  App.  126. 

Glove  leathers.— Dressed  lamb  and  kid 
skins  finished  so  as  to  be  suitable  for 
making  gloves  might  be  designated  as 
either  *^ambskins  dressed  and  finished" 


or  as  ''glove  leather";  but  as  the  last 
is  the  more  specific  designation  it  must 
prevail,  and  the  more  certainly  since 
otherwise  it  would  be  to  deny  any  sig- 
nificance to  "glove  leather"  in  the  law. 
The  importation  is  not  dutiable  as 
sheep  and  goat  skins  (including  lamb 
and  kid  skins)  dressed  and  finished  un- 
der paragAiph  451,  Act  1909,  nor  as 
grain,  split,  or  buff  leather  under  para- 
graph 450  of  that  act,  but  is  dutiable 
as  glove  leather  under  paragraph  451. 
Stiner  &  Son  v.  U.  S.  (1911)  1  Ct. 
Cust.  App.  545. 


360.  Bags,  baskets,  belts,  satchels,  card  cases,  pocketbooks,  jewel 
boxes,  portfolios,  and  other  boxes  and  cases,  made  wholly  of  or  in 
chief  value  of  leather  or  parchment,  not  jewelry,  and  manufactures  of 
leather  or  parchment,  or  of  which  leather  or  parchment  is  the  com- 
ponent material  of  chief  value,  not  specially  provided  for  in  this  sec- 
tion, 30  per  centum  ad  valorem;  any  of  the  foregoing  permanently 
fitted  and  furnished  with  traveling,  bottle,  drinking,  dining,  luncheon 
and  similar  sets,  35  per  centum  ad  valorem. 


Notes  of  Deoislons 


1.  BelUng. 

2.  Book  backs. 
8.  Chamois  skin. 

4.  Cigar  and  cigarette  cases. 

6.  Cordovan  leather. 

6.  Furniture  nails. 

7.  Hand  bags. 

8.  Hat  sweats. 

9.  Leather  watch  guards. 

10.  Patent  leather. 

11.  State  aDd  parchment  books. 

12.  Trayellng  sets. 

1.  Belting.— Strips  of  leather  belting, 
made  by  gluing  together  pieces  of  leath- 
er cut  to  lengths  of  about  4  feet  and  so 
beveled  as  to  give  to  the  strips  a  uni- 
form thickness  when  the  several  pieces 
have  been  permanently  joined  together, 
are  not  belting  leather  cut  to  form  and 
dutiable  under  paragraph  451,  Act  1900. 
They  are  a  manufacture  of  leather  and 
dutiable  as  such  under  paragraph  452. 
Belting  leather  is  a  particular  kind  of 
leather  from  which  belting  is  made: 
leather  cut  to  form  is  leather  cut  to 
shape,  but  not  so  far  advanced  as  to 
constitute  a  finished,  completed  manu- 
facture ready  for  use.  The  merchan- 
dise at  bar  is  belting  leather,  cut  to  form 
and  so  far  advanced  as  to  form  belting,  a 
finished  product.  U.  S.  v.  Kundtz 
(1916)  6  Ot.  Cust.  App.  501. 

2.  Book  baoks^— These  book  .backs  are 
not  mere  leather  but  new  articles  evolv- 
ed from  leather,  bearing  a  distinctive 
name,  and  so  processed  that  they  are 
not  only  definitely  and  finally  committed 
to  a  specific  purpose,  but  they  are  ex- 
pressly found  to  be  fitted  for  no  other. 
They  were  properly  assessed  as  manu- 
factures of  leather  under  paragraph  452, 
Act  1909.    Devoy  v.  U.  S.  (1912)  3  Ct 
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Cust  App.  444.    See,  also,  TUge  &  Co. 
T.  U.  S.  (1912)  3  Ot.  Cust  App.  97. 

3.  Chamois  skln.»Pieces  of  chamois 
skins  by  being  cut  into  particular  sizes 
and  by  having  their  edges  scalloped  held 
not  manufactures  of  leather.  See  par- 
agraph 359. 

4.  Cigar  and  cigarette  oasesw— Leath- 
er-covered cigar  and  cigarette  cases  held 
not  dutiable  as  manufactures  of  leather. 
See  paragraph  381. 

5.  Cordovan  I  eat  her^— Cordovan  leath- 
er for  shoe  vamps  held  not  dutiable  as 
manufacture  of  leather.  See  paragraph 
630. 

6.  Furniture  nalis^— Furniture  nails  of 
leather  and  metal  held  dutiable  under 
paragraph  462,  Act  1909.  Richard  & 
Co.  V.  U.  S.  (1913)  4  Ct  Cust  App. 
252. 

7.  Hand  bags-^Ladies'  hand  bags  in 
chief  value  of  leather  and  ornamented 
with  beads  are  dutiable  as  "articles 
♦  ♦  ♦  in  part  of  beads,"  rather  than 
as  "manufactures  of  leather,  finished  or 
unfinished,  ♦  ♦  •  or  of  which  [leath- 
er] is  the  component  material  of  chief 
value,"  under  Act  1897,  pars.  408,  450. 
U.  S.  V.  Guthman,  Solomons  &  Co. 
(1907)  159  Fed.  273. 

8.  Hat  sweatSw— If  it  were  an  original 
proposition  for  consideration  here  there 
would  be  some  difficulty  in  holding  that 
by  the  proviso  to  paragraph  451,  Act 
1909,  it  was  the  legislative  intention  to 
exclude  from  the  operation  of  that  pro- 
viso all  forms  cut  from  leather  which 
were  finished  manufactured  articles. 
However,  the  kindred  clause  in  previ- 
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008  legislatioii  having  received  a  settled 
construction,  the  recent  enactment  must 
be  taken  as  an  enactment  in  view  of  that 
construction;  and  leather  sweat  bands 
or  "hat  sweats'*  are  dutiable  as  manu- 
factures of  leather  under  paragraph  452 
of  that  act.  Tilge  &  Co.  v.  U.  S.  (1912) 
3  Ct  Cust.  App.  97. 

9.  Leather    watch    guardsw— Leather 

watch  guards,  mounted  with  cheap  min- 
iature bits,  stirrups,  etc.,  intended  to  be 
worn  by  horsemen,  held  not  "articles 
commonly  known  as  jewelry,"  within 
paragraph  434,  Act  1897,  but  dutiable  as 
manufactures  of  leather,  under  para- 
graph 450.  VeU  Bros.  v.  U.  S.  (C.  O. 
1904)  128  Fed.  471. 

10.  Patent  leatherw— Patent  leather 
held  not  dutiable  as  manufacture  of 
leather.    See  paragraph  530. 

11.  State    and    parchment    books^— 

State  and  parchment  books  held  not 
dutiable  as  card  cases  and  "similar  ar- 
ticles.**   See  paragraph  832. 

12.  Traveling  setsw— The  included  pen- 
holder, lead  pencil,  and  lead  pencil  hold- 
er <5f  the  importation  when  put  up  or 
assembled  in  a  form  which  permits  of 
their  being  conveniently  carried  by  a 
traveler  as  a  part  of  the  baggage  to 
which  he  has  daily  access,  may  be,  and 


properly  are,  designated  as  traveling 
sets.  They  were  dutiable  as  such  under 
paragraph  452,  Tariff  Act  1909.  U.  S. 
V.  Hartley  Bros.  &  Hall  (1914)  5  Ct 
Cust.  App.  249. 

Any  combination  of  toilet  articles 
comes  within  the  definition  of  "travel- 
ing set,*'  provided  they  are  made  up  to 
be  carried  by  the  traveler  and  are  de- 
signed for  the  toilet  or  for  the  care  of 
his  person  or  clothing  while  traveling. 
Articles  not  so  designed  are  not  travel- 
ing sets.  U.  S.  V.  Mark  Cross  Co. 
(1913)  4  Ct  Cust  App.  274. 

The  term  "set**  as  used  in  paragraph 
452,  Act  1909,  is  employed  there  in  its 
popular  rather  than  in  its  strict  etymo- 
logical sense,  and  it  is  properly  to  be 
taken  as  meaning  two  or  more  articles. 
Id. 

There  is  no  evidence  here  to  over- 
come the  presumption  in  favor  of  the 
coIlector*s  classification  and  assessment. 
It  is  not  made  to  appear  that  no  mani- 
cure sets  whatever,  together  with  the 
leather  cases  or  holders  thereof,  men- 
tioned in  paragraph  452,  Act  1909,  could 
constitute  a  traveling  or  other  similar 
set  within  the  meaning  of  the  last  clause 
of  that  paragraph;  and  this  could  not 
be  assumed  as  a  matter  of  law.  U.  S. 
V.  Arnold  &  Co.  (1913)  4  Ct.  Cust. 
App.  49. 


361.  Gloves,  not  specially  provided  for  in  this  section,  made  wholly 
or  in  chief  value  of  leather,  whether  wholly  or  partly  manufactured, 
shall  pay  duty  at  the  following  rates,  the  lengths  stated  in  each  case 
being  the  extreme  length  when  stretched  to  their  full  extent,  namely : 


Notes  of  Deoisionji 


Length^In  Act  1897,  par.  439,  it  is 
prescribed  that  in  determining  the 
length  of  gloves  for  duty  purposes  "the 
lengths  stated  in  each  case"  shall  be 
"the  extreme  length  when  stretched  to 
their  fuU  extent**  Held,  that  slight 
accidental  excesses  over  the  lengths 
mentioned  in  the  law  may  be  disregard- 
ed. V.  S.  V.  Max  Mayer  &  Co.  (C.  C. 
1908)  164  Fed.  905,  judgment  affirmed 
(1909)  175  Fed.  963,  99  C.  C.  A.  636. 

Embroidered  kid  gloves^-Act  1897, 
par.  445,  relating  to  gloves  "stitched  or 
embroidered  with  more  than  three  sin- 
gle strands  or  cords,*'  held  not  to  cover 
gloves  having  three  rows  of  embroidery, 
each  of  which  presents  on  the  back  of 
the  gloves  the  appearance  of  three-plait 
crochet  work,  but  is  produced  by  the 
needle  with  only  one  cord  or  strand  of 
thread.  U.  S.  v.  Trefousse,  Goguenheim 
&  Co.  (1907)  154  Fed.  1005,  83  C.  C. 
A.  679,  affirming  decree  Trefousse,  Go- 
guenheim &  Co.  y.  U.  S.  (C.  C.  1906) 
144  Fed.  708. 

The  provision  in  paragraph  458  of 
Act  1890  for  "all  embroidered  gloves 
with  more  than  three  single  strands  or 
cords*'  includes  all  gloves  embroidered 
on  the  back  with  three  decorations,  each 
of  which  is  composed  of  more  than  a 


single  strand  or  cord.  Wertheimer  v. 
U.  S.  (1896)  73  Fed.  296,  19  C.  C.  A. 
504,  affirming  (C.  C.  1895)  68  Fed.  186. 

Act  1897,  par.  445,  relating  to  gloves 
stitched  with  more  than  "three  single 
strands  or  cords,*'  does  not  include 
gloves  having  but  three  points  each, 
each  point  having  three  distinct  rows 
of  stitching,  though  the  stitching  shows 
nine  chains  of  embroidery  on  the  out- 
side of  the  backs  of  the  gloves  and  i4ne 
single  rows  of  stitching  on  the  inside. 
U.  S.  V.  La  Fetra  (C.  C.  1909)  172  Fed. 
297,  judgment  affirmed  (1910)  178  Fed. 
3006,  101  C.  C.  A.  665. 

Certain  embroidered  leather  gloves, 
the  embroidery  being  in  three  rows,  each 
of  which  presents  the  appearance  of 
three-plait  crochet-work,  this  effect  be- 
ing produced  by  the  needle  with  only  one 
cord  or  strand  of  thread,  are  held  not 
to  be  gloves,  "stitched  or  embroidered 
with  more  than  three  single  strands  or 
cords,"  as  provided  for  in  Act  1897,  par. 
445.  U.  S.  V.  Robinson  (C.  0. 1900)  124 
Fed.  1013. 

Ladies*  kid  gloves,  embroidered  with 
more  than  three  single  strands  or  cords, 
are  liable  to  duty  under  Act  1890,  par. 
458,  in  addition  to  other  applicable 
rates  therein  specified,  though  they  may 
be  commercially  known  as  "three  row 
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embroidered"  gloves.  Wertheimer  v.  U. 
S.  (C.  O.  1895)  68  Fed.  186. 

These  gloves  with  so-called  arrow- 
point  embroidery  are  made  with  a  ma- 
chine carrying  a  single  needle  but  two 
threads,  stitching  up  and  down  the 
back,  and  the  arrow  points  are  pro- 
duced by  handwork.  Whether  they 
were  subject  to  the  additional  duty 
provided  for  by  paragraph  459,  Act 
1909,  is  to  be  determined  not  by  the 
number  of  rolls  or  lines  of  stitching  or 
embroidery  but  by  the  number  of  strands 
or  threads  employed  in  producing  the 
effect;  and  here,  owing  to  the  fact  that 
only  two  threads  were  employed,  the 
provision  for  additional  duty  cannot 
apply.  The  uniform  course  of  opinion 
with  the  courts  is  that  these  words 
were,  as  used  in  this  connection,  name- 
ly, "strands,*'  "cords,"  and  "threads," 
equivalent  in  meaning.  Field  v.  U.  S. 
(1915)  5  Ct  Gust.  App.  477. 

The  second  class  of  gloves  bore 
three -point  embroideries  that  were 
hand  stitched.  Each  of  the  three  points 
was  stitched  by  the  use  of  only  two 
separate  threads,  but  in  each  point  the 
two  threads  are  continued  so  as  to  form 
three  or  four  rows  or  lines.  As  to 
these,  U.  S.  v.  Wertheimer  (1913)  4 
Gt.  Gust.  App.  338,  rules,  and  the 
doctrine  of  stare  decisis  applies.  Alt- 
man  &  Go.  V.  U.  S.  (1914)  5  Gt.  Gust 
App.  412. 

"Stitched    or   emb;roidered   with  not 

362.  Men's,  women's,  or  children's  "glace"  finish,  Schmaschen  (of 
sheep  origin),  not  over  fourteen  inches  in  length,  $1  per  dozen  pairs ; 
over  fourteen  inches  in  length,  25  cents  additional  per  dozen  pairs  for 
each  inch  in  excess  of  fourteen  inches. 


more  than  three  single  strands  on 
cords"  means  the  number  of  threads 
employed  in  stitching  or  embroidering 
the  decoration  on  the  backs  of  the 
gloves  and  not  the  lines  or  rows  of 
decoration  produced.  The  Paris  point 
gloves  of  the  importation  are  not  stitch- 
ed with  more  than  three  single  strands 
and  are  not  subject  to  the  additional 
duty  prescribed  by  paragraph  459,  Ac! 
1909.  U.  S.  V.  Wertheimer  &  Go. 
(1913)  4  Gt  Gust  App.  338. 

Record  held  not  to  show  that 
"strands"  and  ''cords"  as  applied  to 
gloves  have  a  recognised  co^nmerdal 
meaning.    Id. 

The  board  found  in  effect  that  the 
testimony  and  the  samples  failed  to 
show  that  the  gloves  of  this  importa- 
tion were  not  stitched  or  embroidered 
with  more  than  three  single  strands  or 
cords  and  that  they  were  accordingly 
subject  to  the  accumulated  duties  pro- 
vided for  in  paragraph  459,  Act  1909. 
To  warrant  a  reversal  of  this  finding 
it  must  appear  to  be  wholly  without 
evidence  to  support  it,  or  that  it  is 
clearly  contrary  to  the  weight  of  evi- 
dence as  offered.  Applying  this  rule, 
irrespective  of  any  opinion  proper  on 
the  merits  or  on  a  review  of  the  au- 
thorities, the  testimony  and  exhibits 
afford  no  such  warrant,  and  the  board 
is  aflSrmed.  Garson  v.  U.  S.  (1911) 
2  Gt  Gust  App.  105. 


Deoislons 

manufactured  from  the  skies  of  im- 
mature kids,  imported  from  Germany, 
described  on  the  invoice  as  "schmasch- 
en, low  quality,"  costing  from  14.50  to 
15.25  marks  per  dozen,  are  dutiable  as 
"schmaschen"  gloves,  under  Act  Oct. 
1,  1890,  par.  458,  and  not  as  "ladies' 
kid."  In  re  Holzmaister  (G.  G.  1894) 
61  Fed.  645. 


Notes  of 

Ladles  and  children's  giove8.^I7nder 
paragraph  458  of  Act  1890,  all  gloves 
which  are  not  men's  gloves  are  to  be 
classed  together,  as  ladies'  or  children's 
gloves.  Wertheimer  v.  U.  S.  (G.  G. 
1896)  71  Fed.  949. 

Schmaschen  gloves^-Ladies'  gloves, 
14  inches  or  less  in  extreme  length, 

363.  All  other  women's  or  children's  gloves  wholly  or  in  chief  value 
of  leather,  not  over  fourteen  inches  in  length,  $2  per  dozen  pairs ;  over 
fourteen  inches  in  length,  25  cents  additional  per  dozen  pairs  for  each 
inch  in  excess  of  fourteen  inches ;  all  men's  leather  gloves  not  specially 
provided  for  in  this  section,  $2.50  per  dozen  pairs. 

364.  In  addition  to  the  foregoing  rates  there  shall  be  paid  the  fol- 
lowing cumulative  duties : '  On  all  leather  gloves  when  lined  with  cot- 
ton or  other  vegetable  fiber,  25  cents  per  dozen  pairs ;  when  lined  with 
a  knitted  glove  or  when  lined  with  silk,  leather,  or  wool,  50  cents  per 
dozen  pairs ;  when  lined  with  fur,  $2  per  dozen  pairs ;  on  all  pique  and 
prixseam  gloves,  25  cents  per  dozen  pairs. 

Notes  of  Deoisloiui 


Cumulative  duties^Act  1890,  par. 
458,  imposes  a  duty  of  50  per  cent  ad 
valorem  on  men's  leather  gloves,  and 
then  provides  that,  in  addition  to  the 
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above  rates,  there  shall  be  paid  on  all 
men's  gloves,  $1.00  per  dozen;  on  aU 
lined  gloves,  $1.00  per  dozen;  on  all 
pique  or  prick-seam  gloves,  $.50  per 


OlA) 


DUTIES  UPON  IMP0ET8 


§  6291 


dosen,"  etc  Held,  that  these  additional 
rates  were  alternative,  and  not  cumula- 
tive, and  that,  if  the  same  article  was 
included  in  two  or  more  classes,  it  need 
only  pay  the  rate  applicable  to  the 
highest  of  those  classes.  In  re  Wert- 
heimer  (1893)  55  Fed.  281,  5  G.  G.  A. 
107,  affirming  (G.  G.  1882)  50  Fed.  67. 
The  provision  relative  to  leather 
gloves  in  paragraph  445,  Act  1897,  that 
"in  addition  to  the  foregoing  rates  there 
shall  be  paid  the  following  cumulative 
duties,"  justifies  the  imposition  of  more 
than  one  of  said  "cumulative  duties" 
hi  addition  to  the  rates  applicable  by 
virtue  of  the  preceding  provisions  for 
gloves.  Douillet  v.  U.  S.  (G.  G.  1904) 
133  Fed.  1007. 


Reviewing  the  history  of  the  legisla- 
tion and  of  the  decisions,  and  having 
these  in  mind,  it  does  not  appear  af- 
firmatively that  the  finding  of  fact  as 
made  by  the  board  in  this  case  was 
either  contrary  to  or  clearly  against 
the  weight  of  evidence.  The  gloves 
were  not  subject  to  a  cumulative  duty 
under  paragraph  445,  Act  1897.  IT.  S. 
V.  Germain  (1912)  8  Gt  Gust  App. 
821. 

Prlxseam  glovesw— "Men's  leather 
gloves,  prick-seam  and  embroidered," 
held  dutiable,  under  Act  1890,  at  $1 
per  dozen  and  50  per  cent  ad  valorem. 
Wanamaker  v.  Gooper  (G.  G.  1895)  69 
Fed.  465. 


365.  Glove  tranks,  with  or  without  the  usual  accompanying  pieces, 
shall  pay  75  per  centum  of  the  duty  provided  for  the  gloves  in  the 
fabrication  of  which  they  are  suitable. 

366.  Manufactures  of  catgut,  or  whip  gut,  or  worm  gut,  including 
strings  for  musical  instruments;  any  of  the  foregoing  or  of  which 
these  substances  or  any  of  them  is  the  component  material  of  chief 
value,  not  specially  provided  for  in  this  section,  20  per  centum  ad 
valorem. 

Notes  of  Deoislons 


Catgut^-Gatgut  and  wormgut  held 
not  dutiable  as  manufactures  of  catgut 
and  wromgut.    See  paragraph  443. 

The  coloring  here  is  not  a  process  oc- 
curring after  the  manufacture  of  the 
catgut,  but  pending  the  manufacture. 
Whatever  the  object  of  the  coloring, 
the  articles  are  manufactured  in  pre- 
cisely the  same  form  as  the  white 
article,  and  the  colored  article  is  not  a 
manufacture  of  catgut    U.  S.  v.  Amer- 


ican Express  Go.   (1915)   6  Gt.  Gust 
App.  36. 

This  merchandise  consists  of  various 
strands  of  gut  twisted  in  the  form  of  a 
rope  or  cable  and  then  apparently 
coated  with  a  light  varnish-like  ma- 
terial. It  clearly  falls  within  the  de- 
scription of  a  manufacture  of  catgut 
U.  S.  V.  Sheldon  &  Go.  (1914)  5  Gt 
Gust  App.  421.  See,  also,  Fischer  v. 
U.  S.  (1914)  5  Gt  Gust  App.  301. 


367.  Manufactures  of  amber,  asbestos,  bladders,  or  wax,  or  of  which 
these  substances  or  any  of  them  is  the  component  material  of  chief 
value,  not  specially  prdvided  for  in  this  section,  10  per  centum  ad 
valorem;  yarn  and  woven  fabrics  composed  wholly  or  in  chief  value 
of  asbestos,  20  per  centiun  ad  valorem. 

Notes  of  Deoisions 


Albolene^— The  article  known  as  "al- 
bolene,"  consisting  of  a  mechanical 
combination  of  paraflto,  a  petroleum 
product,  and  ceresia,  a  fossil  wax,  the 
paraffin  constituting  80  per*  cent  of  the 
article  by  weight,  but  only  four- 
elevenths  of  its  value,  held  not  a  prod- 
uct of  petroleum,  within  paragraph  626, 
Free  list.  Act  1897,  but  dutiable  under 
paragraph  448,  as  a  manufacture  of 
wax.  Wm.  Ropes  &  Go.  v.  U.  S.  (G.  G. 
1900)  123  Fed.  990. 

Asbestos^-The  merchandise  is  a 
plain,  loose,  open  weave  of  thick  as- 
bestos cords.  The  change  in  the 
language  of  Act  1909  clearly  manifests 
a  legislative  intention  separately  to  pro- 
vide for  woven  asbestos.  The  goods 
here  are  woven  fabrics  and  fell  properly 
under  the  last  clause  of  paragraph  462 
of  that  act  U.  S.  v.  Grasselli  Ghemical 
Co.  (1914)  6  Gt  Gust  App.  320. 


Wax  In  general^^Wax'*  is  not  re- 
stricted in  its  meaning  by  lexicogra- 
phers, by  the  courts,  or  by  Congress  to 
substances  of  animal  origin  only,  but 
they  have  included  under  that  name  all 
substances  of  kindred  nature  derived 
from  mineral  or  vegetable  sources.  U. 
S.  V.  Goccaro  (1913)  4  Gt  Gust  App. 
506. 

The  paraffin  in  certain  articles  held  to 
be  wax,  which  constitutes  their  value 
in  chief  bringing  them  within  para- 
graph 462  as  manufactures  of  wax,  a 
more  specific  designation  than  "articles 
in  part  of  metal.'*    Id. 

The  merchandise  consists  of  small 
articles,  resembling  in  shape  and  color, 
but  not  in  size,  various  fruits  or  vege- 
tables, and  they  are  designed  for  use 
alone  in  waxing  sewing  thread.  These 
articles  do  not  substantially  simulate 
artificial  fruits  and  can  not  be  I^ld  to 
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be  "artificial  fruits"  within  the  meaning 
of  paragraph  438,  Act  1909.  They 
were  properly  held  dutiable  aB  manu- 


factures of  wax  under  paragraph  462  of 
that  act.  U.  S.  v.  Dieckerhoff,  Raffloer 
&  Co.  (1913)  4  Ct.  Gust  App.  384. 


368.  Manufactures  of  bone,  chip,  grass,  horn,  india  rubber  or  gutta- 
percha, palm  leaf,  quills,  straw,  weeds,  or  whalebone,  or  of  which  any 
of  them  is  the  component  material  of  chief  value  not  otherwise  spe- 
cially provided  for  in  this  section,  shall  be  subject  to  the  following 
rates:  Manufactures  of  india  rubber  or  gutta-percha,  commonly 
known  as  druggists'  sundries,  15  per  centum  ad  valorem;  manufac- 
tures of  india  rubber  or  gutta-percha,  not  specially  provided  for  in 
this  section,  10  per  centum  ad  valorem;  palm  leaf,  15  per  centum  ad 
valorem;  bone,  chip,  horn,  quills,  and  whalebone,  20  per  centum  ad 
valorem ;  grass,  straw,  and  weeds,  25  per  centum  ad  valorem ;  combs 
composed  wholly  of  horn  or  of  horii  and  metal,  25  per  centum  ad 
valorem.  The  terms  "grass"  and  "straw"  shall  be  understood  to 
mean  these  substances  in  their  natural  state,  and  not  the  separated 
fibers  thereof. 

.  Notes  of  Deoislons 

tures  of  chip,"  under  Act  1897,  par. 
449.  Morimura  Bros.  v.  U.  S.  (C.  C. 
1909)  167  Fed.  687. 

Certain  baskets  held  not  to  be  man- 
ufactures of  "chip,"  within  the  mean- 
ing of  Act  1897,  par.  449.  Theodore 
Ollesheimer  &  Bros.  v.  U.  S.  (C.  C. 
1907)  154  Fed.  167,  judgment  affirmed 
Theodore  Ollesheimer  &  Bro.  v.  U.  S. 
(1907)  158  Fed.  977,  86  C.  C.  A.  181. 

Baskets  made  of  flat-looking  narrow 
strips  of  split  bamboo  and  so  thin  as 
to  be  flexible  and  capable  of  being  wo- 
ven into  a  desired  form  are  manufac- 
tures of  chip  and  were  dutiable  under 
paragraph  449,  Act  1897.  Tuska  v.  U. 
S.   (1911)  1  Ct  Cust.  App.  535. 

4.  Bone«— Bones  which  have  been 
submitted  to  a  process  of  crushing  or 
grinding,  producing  an  article  known 
commercially  as  crushed  or  ground 
bone,  which  is  fit  for  other  than  fertil- 
izing purpo^ies,  were  dutiable  as  "man- 
ufactures of  bone,"  under  paragraph 
460  of  Act  1890,  and  were  not  free  un- 
der paragraph  511,  as  "bones  crude,  or 
not  burned,  calcined,  ground,  steamed, 
or  otherwise  manufactured,  ♦  ♦  • 
fit  only  for  fertilizing  purposes."  Gar- 
diner V.  Wise  (1898)  84  Fed.  337,  28 
C.  C.  A.  148. 

Bones  which  have  been  crushed  and 
screened  must  be  regarded  as  "other- 
wise manufactured,"  within  Act  1890, 
par.  511,  and  therefore  are  not  admis- 
sible free,  but  are  subject  to  duty  as 
"manufactures  of  bone,"  under  par. 
460.  In  re  Gardner  (C.  C.  1895)  72 
Fed.  494. 

5.  Braids^— Elastic  cords  and  braids 
held  not  dutiable  as  manufactures  of 
india  rubber.    See  paragraph  318. 

In  Act  1897,  par.  339,  the  provision 
for  braids  "wholly  or  in  chief  value  of 
♦  ♦  ♦  cotton,  ♦  ♦  ♦  whether  com- 
posed in  part  of  india  rubber  or  other- 
wise," applies  only  to  braids  in  which 
cotton  is  the  chief  or  only  component. 
Braids  in  part  of  cotton  and  in  chief 
value    of    rubber    are    dutiable    under 


1. 

Bags  or  pouches  of  rubber. 

2. 

Balata. 

8. 

Baskets. 

4. 

Bone. 

6. 

Braids. 

6. 

Combs. 

7. 

Dental  rubber. 

8. 

Dress  shields. 

9. 

Silastic  goring. 

10. 

Grasses. 

11. 

Mats  of  straw. 

12. 

Quills. 

13. 

Rubber  recoil  pads. 

14. 

Shoes. 

15. 

Sponges  of  rubber. 

16. 

Suspenders. 

17. 

Tennis  balls. 

18. 

Tubing  of  India  rubber. 

19. 

Waterproof  cloth. 

20. 

Webbing. 

21. 

Wood  fiber  In  strips  plaited  Into  sheets. 

1.  Bags  or  pouches  of  rubber.— Small 
india  rubber  bags,  with  a  small  neck 
or  inlet,  which  are  intended  to  be  in- 
flated with  gas,  and  closed,  so  as  to 
make  them  buoyant,  and  then  sold  as  a 
child's  plaything,  are  "articles  com- 
posed of  India  rubber  not  specially 
enumerated  or  provided  for,"  and  as- 
sessable under  Act  March  3,  1883 
(Hey],  454),  and  not  under  clause  425 
as  "toys,"  as  they  do  not  become  "toys" 
until  they  are  inflated  by  the  addition 
of  another  material.  Paturel  v.  Robert- 
son (G.  0.  1889)  41  Fed.  329  (writ  of 
error  dismissed  Robertson  v.  Paturel 
[1891]  11  Sup.  Ct.  1027,  140  U.  S.  695, 
35  L.  Ed.  603) ;  Vanacker  v.  Seeberger 
(C.  C.  1889)  40  Fed.  57;  Same  v. 
Spalding  (C.  C.  1885)  24  Fed.  88. 

2.  Balata.— Without  determining  bal- 
ata to  be  india  rubber  In  the  commer- 
cial sense,  balata  is  in  similitude,  india 
rubber,  and  was  dutiable  under  para- 
graph 449,  Act  of  1897.  Robins  v.  U. 
S.  (1911)  1  Ct  Cust.  App.  252. 

3.  Baskets^— Baskets  of  wood  stain- 
ed, dyed  or  painted  held  not  dutiable 
as  manufacture  of  chip.  See  para- 
graph 175. 

Baskets  made  of  twisted  hinoki  wood 
shavings   held    dutiable   as    "manofac- 
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paragraph  449,  as  "manufactures  in 
chief  value  of  India  rubber."  Horraz 
T.  U.  S.  (1909)  167  Fed.  626,  93  O.  O. 
A.  22. 

6.  Com bSw— Since  they  most  nearly 
resemble  combs  made  of  horn,  in  ac- 
cordance with  the  terms  of  paragraph 
481,  Act  1909,  combs  made  of  gallilith 
are  dutiable  under  paragraph  463  of 
that  act.  Strauss  &  Ck).  y.  U.  S. 
(1911)  2  Ct  Oust  App.  203. 

7.  Dental  rubber.— Dental  rubber,  al- 
though composed  of  a  mixture  of  rub- 
ber with  sulphur  and  coloring  matter, 
is  dutiable  as  an  "article  composed  of 
India  rubber,"  at  25  per  cent,  ad  va- 
lorem, under  Schedule  N.  The  word 
"article"  includes  things  partly  or  not 
at  all  manufactured,  as  well  as  those 
completely  manufactured.  Junge  v. 
Hedden  (1892)  13  Sup.  Ct  88,  89,  146 
U.  S.  233,  36  L.  Ed.  953. 

8.  Drees  shields.^Held,  that  certain 
wearing  apparel,  consisting  of  dress 
shields,  and  composed  in  chief  value  of 
mbber,  and  in  part  of  cotton,  held  du- 
tiable as  manufactures  in  chief  value 
of  India  rubber,  under  paragraph  460, 
Act  1890,  and  not  under  paragraph 
349,  relating  to  wearing  apparel  com- 
posed of  cotton,  or  in  chief  value 
thereof,  and  to  such  wearing  apparel 
"having  India  rubber  as  a  component 
materiaL"  Darlington,  Runk  &  Co.  v. 
U.  S.  (C.  C.  1905)  136  Fed.  716. 

Dress  shields,  made  of  cotton  and 
India  rubber,  the  latter  being  the  com- 
ponent material  of  chief  value,  held 
dutiable  as  manufactures  of  India  rub- 
ber, under  Act  1890,  par.  460,  and  not 
under  the  proviso  of  paragraph  349, 
which  is  confined  to  clothing  and  wear- 
ing apparel  of  which  cotton  is  the  com- 
ponent part  of  chief  value.  Riley  v.  U. 
S.  (C.  C.  1895)  66  Fed.  741. 

9.  Elastic  goring.— Elastic  goods  used 
to  insert  in  the  upper  part  of  shoes  or 
gaiters  held  not  dutiable  as  fabrics  in 
part  of  india  rubber.  See  paragraph 
292. 

1 0.  G  rassee^— Bleached  or  dyed  grass- 
es held  not  dutiable  as  manufactures 
of  grass.    See  paragraph  347. 

Shida  baskets,  composed  of  vegetable 
fiber  derived  from  ferns,  held  not  duti- 
able by  similitude,  as  manufactures  of 
grass,  etc.,  under  Act  1897,  par.  449. 
Butler  Bros.  v.  U.  S.  (C.  O.  1910)  181 
Fed.  402. 

Certain  grasses  are  held  to  be  more 
specifically  provided  for  as  manufac- 
tures of  grass  under  Act  1897,  par. 
449,  than  as  "artificial  grains,  leaves, 
or  flowers,"  under  paragraph  425. 
Bayersdorfer  &  Co.  v.  U.  S.  (C.  C. 
1909)  171  Fed.  286. 

"Straw"  and  "grass"  in  popular 
usage  have  never  been  applied  to  fibers 
taken  from  the  bark  of  trees,  but  even 
if  bark  fiber  were  regarded  as  vege- 
table fiber  of  like  kind  with  ordinary 


grass  and  straw,  paragraph  463,  Act 
1909,  would  not  apply.  That  para- 
graph is  expressly  limited  to  manufac- 
tures of  grass  and  straw  in  their  nat- 
ural form  and  structure.  Brown  &  Co. 
V.  U.  S.  (1914)  5  Ct.  Cust.  App.  396. 

11.  Mats  of  etraw^Paragraph  272, 
Act  1913,  provides  clearly  and  without 
ambiguity  for  mats  and  rugs  having  a 
warp  of  cotton,  etc.,  and  nothing  ap- 
pears which  would  warrant  the  court  in 
rejecting  the  plain  meaning  of  the  lan- 
guage used  and  making  search  for 
some  other  signification.  The  mats 
here  were  not  woven  and  had  no  warp, 
but  were  made  of  braids  of  straw  sewn 
together  with  cotton.  Held,  that  they 
did  not  fall  within  the  provisions  of  par- 
agraph 272,  but  were  properly  assessed 
at  25  per  cent,  ad  valorem  under  para- 
graph 368.  Akawo,  Morimura  &  Co.  v. 
U.  S.  (1915)  6  Ct  Cust  App.  379. 

12.  QuillSw— Toothpicks  held  not  duti- 
able as  quills.     See  paragraph  174. 

The  wings  and  tails  of  birds  held  du- 
tiable as  feathers,  and  not  quills.  See 
paragraph  347. 

Quills,  black  and  white,  from  tur- 
keys' wings  and  tails,  only  changed 
from  their  original  condition  by  clean- 
ing, and  by  dyeing  the  black  ones,  were 
free  of  duty,  as  "quills,  prepared  or  un- 
prepared, but  not  made  up  into  com- 
plete articles,"  under  paragraph  689  of 
Act  1890,  and  were  not  dutiable  as 
"ornamental  feathers,"  under  paragraph 
443.  U.  S.  V.  Stearns  (1897)  79  Fed. 
953,  25  C.C.  A.  256,  affirming  decree 
(C.  C.  1896)  75  Fed.  833. 

13.  Rubber  recoil  pads^-Rubber  re- 
coil pads,  intended  for  reducing  the 
shock  from  the  discharge  of  a  gun,  but 
which  are  not  a  necessary  attachment, 
their  use  being  optional,  held,  in  the 
absence  of  satisfactory  evidence  of  a 
commercial  understanding  in  support 
of  such  dassification,  not  to  be  dutiable 
as  parts  or  fittings  of  guns,  under  Act 
1897,  par.  158,  but  as  manufactures  of 
india  rubber,  under  paragraph  449. 
Schoverling,  Daly  &  Gales  v.  U.  S. 
(C.  O.  1906)  142  Fed.  302. 

14.  Shoes^^Under  Act  Aug.  30,  1842, 
shoes  made  of  india  rubber  in  Brazil 
are  subject  to  a  duty  of  30  per  cent, 
although  they  are  made  by  the  same 
process  as  bottles  or  sheets,  provided 
they  are  imported  in  a  condition  to  be 
worn  without  further  material  labor  on 
them  here,  and  are  actually  worn  in 
this  form,  and  provided  they  are  called, 
in  the  language  of  commerce,  "India 
rubber  shoes,"  of  which  facts  the  jury 
ought  to  judge.  Lawrence  v.  Allen 
(1849)  48  U.  S.  (7  How.)  785, 12  L.  Ed. 
914. 

15.  Sponges  of  rubbers-Act  1897, 
par.  82,  relating  to  "sponges,"  does  not 
include  rubber  sponges,  which  are  duti- 
able under  paragraph  449.  Alfred  H. 
Smith   Co.   ▼.   U.   S.   (1906)    149   Fed. 
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under  paragraph  463.  Kenyon  Co.  t. 
U.  S.  (1913)  4  Ot  Cust  App.  344.  See, 
also,  U.  S.  V.  Vandegrift  (1912)  3  Ct. 
Gust.  App.  161;  Same  v.  Zinn  (1912)  2 
Ct  Cust.  App.  419. 

Waterproof  cloth  held  not  dutiable 
as  manufacture  of  India  rubber.  See 
paragraph  288. 

20.  Webblngw— Webbing  made  of  cot- 
ton, silk,  and  India  rubber,  the  cotton 
predominating  in  quantity,  and  the  rub- 
ber in  value,  cannot,  in  the  absence  of 
any  finding  as  to  its  commercial  or 
common  designation,  be  classified  as 
cotton  webbing,  under  Schedule  I,  par. 
354,  of  Act  1890,  but  should  be  placed 
under  paragraph  460,  as  a  manufacture 
of  which  india  rubber  is  the  component 
material  of  chief  value.  U.  S.  v.  Shat- 
tuck  (1894)  59  Fed.  454,  8  C.  C.  A. 
176;  In  re  Shattuck  (C.  C.  1893)  54 
Fed.  365. 

Under  act  1883  webbing  made  of 
india  rubber,  wool,  and  cotton,  and 
known  as  "wool  elastic  webbing"  to 
distinguish  it  from  "union  elastic  web- 
bing" and  "cotton  elastic  webbing,"  is 
dutiable  as  "webbing  ♦  ♦  ♦  com- 
posed wholly  or  in  part  of  india  rub- 
ber not  otherwise  provided  for"  at  35 
per  cent,  ad  valorem,  and  not  as 
"webbing  ♦  ♦  ♦  made  of  wool  or  of 
which  wool  ♦  ♦  ♦  is  a  component 
material'*  at  50  cents  per  pound  and  50 
per  cent,  ad  valorem.  Beard  v.  Nichols 
(1887)  7  Sup.  Ct  548, 120  U.  S.  260.  30 
L.  Ed.  652. 

Webbing  made  of  india  rubber,  silk, 
and  cotton  held  taxable  as  a  manufac- 
ture of  India  rubber,  silk,  and  other 
articles.  Act  July  14,  1866,  §  8.  Fax- 
on V.  Russell  (C.  C.  1876)  Fed.  Caa. 
No.  4,707. 

21.  Wood  liber  In  strips  plaited  Into 
sheet8.»Thin  narrow  strips  of  wood 
fiber,  plaited  into  sheets  of  about  24x18 
inches,  held  dutiable  under  Act  1890, 
par.  460,  and  were  not  entitled  to  free 
entry  as  "Sparterre,"  under  paragraph 
711.  Zinn  V.  U.  S.  (C.  C.  1896)  71 
Fed.  952. 

369.  Ivory  tusks  in  their  natural  state,  or  cut  vertically  across  the 
grain  only,  with  the  bark  left  intact,  20  per  centum  ad  valorem ;  man- 
ufactures of  ivory  or  vegetable  ivory,  or  of  which  either  of  these 
substances  is  the  component  material  of  chief  value,  not  specially 
provided  for  in  this  section,  35  per  centum  ad  valorem ;  manufactures 
of  mother-of-pearl  and  shell,  plaster  of  Paris,  papier-mache,  and  vul- 
canized india  rubber  known  as  "hard  rubber,"  or  of  which  these  sub- 
stances or  any  of  them  is  the  component  material  of  chief  value,  not 
specially  provided  for  in  this  section,  25  per  centum  ad  valorem; 
shells  engraved,  cut,  ornamented,  or  otherwise  manufactured,  25  per 
centum  ad  valorem. 

Notes  of  Deolslona 

9.    Piano  keys. 
10.    Shells. 
U.    Statuettes  of  plaster  of  parts. 

i.  Billiard  ball  blockSd— Cross  sec- 
tions, 2-2^  inches  long,  sawed  from 
the  solid  portion  of  ivory  tusks,  with 
the  outer  covering  or  bark  left  on,  and 


1022,  79  C.  O.  A.  531,  affirming  judg- 
ment (C.  C.  1906)  143  Fed.  691. 

16.  Suspenders^— Merchandise  which 
is  technically  and  commercially  known 
as  braces  and  suspenders  composed  in 
part  of  india  rubber  takes  its  dutiable 
character  from  that  source,  and  not 
from  the  fact  that  it  would  otherwise 
fail  under  a  general  designation  ap- 
plicable to  other  subjects.  Arthur  v. 
Davies  (1877)  96  U.  S.  135,  136,  24  L. 
Ed.  810. 

17.  Tennis  bails^Act  1897,  par.  391, 
providing  that  all  manufactures  of 
which  wool  is  a  component  material 
shall  be  classified  and  assessed  as  man- 
ufactures of  wool,  does  not  apply  to 
merchandise  of  which  silk  is  not  a 
component  material;  and  tennis  balls 
of  wool  and  rubber  (rubber  being  the 
component  material  of  chief  value)  are 
not  dutiable  under  the  provision  for 
"all  manufactures  of  every  description 
made  wholly  or  in  part  of  wool,  not 
specially  provided  for"  in  paragraph 
366  of  that  act,  but  as  manufactures  of 
india  rubber,  or  of  which  india  rubber 
is  the  component  material  of  chief  val- 
ue, not  specially  provided  for  under 
paragraph  449.  U.  S.  v.  Slazenger  (C. 
C.  1900)  113  Fed.  524. 

Tennis  balls  of  india  rubber,  covered 
with  light  felt  of  wool,  the  rubber  be- 
ing the  component  material  of  chief 
value,  held  dutiable  under  paragraph 
352  of  Act  1894.  Slazenger  v.  U.  S. 
(C.  C.  1899)  91  Fed.  517. 

IS.  Tubing   of   India   rubber.  —  India 

rubber  tubing,  in  meter  lengths,  color- 
ed, chiefly  used  in  making  stems  of 
artificial  flowers,  was  dutiable  as  man- 
ufactures of  India  rubber,  under  para- 
graph 460  of  Act  1890,  and  not  as 
parts  of  artificial  flowers,  under  para- 
graph 443,  not  being  any  finished  part 
of  an  artificial  flower.  TT.  S.  v.  Simon 
(C.  C.  1897)  84  Fed.  154. 

19.  Waterproof  cloth.— Waterproof 
doth  held  excluded  from  the  terms  of 
paragraph  847,  Act  1909,  and  dutiable 


1.  Billiard  ball  blocks. 

2.  Cut  ivory. 

8.  Figures  representing  religious  subjects. 

4.  Fountain  pens. 

6.  Mother  of  pearl  for  knife  handles* 

6.  Opera  glasses. 

7.  Papier-machft. 

8.  Pearl  buttons. 
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generally  known  in  trade  as  "billiard 
ball  blocks"  and  "logs,"  were  free  of 
dnty,  under  paragraph  519  of  Act  1894, 
as  "iTory  sawed  or  cut  into  logs,  but 
not  otherwise  manufactured,"  and  were 
not  subject  to  a  duty  of  35  per  cent, 
under  paragraph  854  of  the  same  apt, 
as  '^manufactures  of  ivory  not  other- 
wise provided  for."  Arbib  v.  U.  S.  (O. 
G.  1898)  86  Fed.  121. 

2.  Cut  Ivory.— Where  an  importer  of 
ivory  called  the  attention  of  the  ways 
and  means  committee  to  the  fact  that 
a  certain  provision  relating  to  cut 
ivory  in  a  tariff  bill  then  in  preparation 
would  make  a  tusk  once  sawed  dutiable, 
but  the  bill  was  not  changed,  it  should 
be  presumed  that  congress  intended 
that  the  provision  should  have  that 
effect  In  re  Gerdau  (G.  O.  1893)  54 
Fed.  143. 

Act  1890,  par.  618,  admitting,  free  of 
duty,  ivory  not  sawed,  cut,  or  other- 
wise manufactured,  does  not  apply  to 
elephants'  tusks  sawed  into  pieces  of 
various  lengths,  when  such  sawing  re- 
quires skill  and  judgment,  and  is  done, 
not  for  convenience  in  transportation, 
but  to  separate  the  ivory  into  different 
grades,  adapted  to  different  uses.     Id. 

3.  Figures  representing  religious  eub- 

Je€ts.F-Certain  figures  five  feet  six  inch- 
es in  height,  representing  religious  sub- 
jects, and  scenes  in  the  life  of  the 
Saviour,  composed  of  pulverized  stone, 
cement,  plaster  of  paris,  and  other  ma- 
terials and  colored  and  otherwise  dec- 
orated, were  properly  assessed  for 
duty  under  Act  1897,  par.  97,  and  par- 
agraph 450,  as  manufactures  of  plaster 
of  paris  not  specially  provided  for,  or 
as  articles  and  wares  composed  wholly 
or  in  chief  value  of  earthy  or  min- 
eral substances  not  specially  provided 
for,  and  were  not  exempt  from  duty, 
under  paragraph  649  as  casts  of  sculp- 
ture. Benziger  v.  U.  S.  (1902)  113 
Fed.  1016,  51  C.  C.  A.  587,  affirming 
opinion  (C.  C.  1900)  107  Fed.  257,  and 
judgment  reversed  (1904)  24  Sup.  Ot 
189,  192  U.  S.  88,  48  L.  Ed.  331. 

4.  Fountain  pens.— Parts  of  fountain 
pens  held  under  Act  1909  dutiable  as 
manufactures  of  hard  rubber.  Schra- 
der  &  Ehlers  v.  U.  S.  (1913)  4  Ct  Oust 
App.  100. 

There  is  no  question  of  commercial 
designation,  and  "penholder"  as  em- 
ployed in  the  statute  cannot  reasonably 
be  held  to  include  the  rubber  article  of 
the  importation.  The  language  of  par- 
agraph 187,  Act  1909,  clearly  contem- 
plates that  fountain  pens  for  tariff  pur- 
poses should  be  distinguished  as  they 
are  in  fact  and  in  common  understand- 
ing from  the  ordinary  penholder,  and 
should  be  subject  to  a  different  rate  of 
duty.  The  importations  were  dutiable 
as  manufactures  of  hard  rubber  under 
paragraphs  450,  Act  1897,  and  464, 
Act  1909,  respectively.  Schrader  & 
Ehlers  v.  U.  S.  (1912)  2  Ct  Cust  App. 
410. 
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5.  Mother  of  pearl  for  knife  handles^— 

Act  1897,  par.  450,  covering  "manufac- 
tures" of  mother  of  pearl  held  to  in- 
clude mother  of  pearl  made  into  slabs 
by  cutting  or  grinding,  which  are  de- 
signed for  use  in  the  manufacture  of 
knife  handles  and  similar  articles.  Mor- 
ris European  &  American  Express  Co. 
v.  U.  S.  (O.  0. 1906)  150  Fed.  608. 

Strips  of  pearl,  commonly  called 
"pearl  scales"  or  "stock  pearl,"  chiefly 
used  for  knife  handles,  but  also  used  on 
fans,  opera  glasses,  button  hooks,  and 
for  inlaid  work,  are  dutiable  under  par- 
agraph 450  of  Act  1897,  as  "manufac- 
tures of  mother  of  pearl,  not  specially 
provided  for,"  and  not  under  paragraph 
153,  as  "parts  of  knives,  wholly  or  part- 
ly manufactured."  U.  S.  v.  United 
States  Exp.  Co.  (O.  O.  1899)  94  Fed. 
642. 

Mother  of  pearl,  cut  into  slabs,  and 
designed  for  use  in  the  manufacture  of 
knife  handles,  held  dutiable  under  par- 
agraph 462  of  Act  1890,  as  a  manu- 
facture of  "mother  of  pearl,"  and  not 
under  section  4  of  said  act,  as  a  non- 
enumerated  unmanufactured  article. 
In  re  John  Russell  Cutlery  Co.  (C.  C. 
1893)  56  Fed.  221. 

6.  Opera  glasses.  —  Opera  glasses, 
composed  of  metal,  glass,  and  pearl  or 
shell,  in  which  the  pearl  or  shell  is  the 
component  of  chief  value,  held  dutiable 
under  Act  1883  at  25  per  cent,  ad  va- 
lorem; but,  when  the  metal  and  pearl 
or  shell  are  of  equal  value,  they  are  du- 
tiable at  45  per  cent,  ad  valorem,  as  a 
manufacture  of  copper  not  otherwise 
provided  for  (Heyl's  Dig.  pt  2,  p.  13,  cl. 
216).  Young  V.  Spalding  (C.  C,  1885) 
24  Fed.  87. 

7.  Papler-mftch6w— Toy  papier-mftch6 
rabbits  held  not  dutiable  as  manufac- 
tures of  papier-mach6.  See  paragraph 
342. 

8.  Pearl  buttonsw-7>Pearl  collar  buttons 
held  not  dutiable  as  manufactures  of 
mother  of  pearl.    See  paragraph  339. 

Small,  highly  polished  disks  of  pearl, 
which  are  plain  on  the  back,  with  groov- 
ed rings,  or  hollowed  out  in  front,  with 
rounded  edges,  and  with  small  cavities 
in  their  centers,  and  which,  except  that 
they  are  not  pierced  with  holes  or 
shanked  through  their  centers,  exactly 
correspond  in  appearance  with  the  ordi- 
nary superfine  pearl  buttons  of  com- 
merce, held  not  dutiable  as  pearl  but- 
tons, under  the  provision  for  sucn  but- 
tons contained  in  paragraph  429  of 
Act  1890,  btft  dutiable  as  manufactures 
of  mother  of  pearl,  under  paragraph  462. 
In  re  Blumenthal  (C.  C.  1892)  51  Fed. 
76. 

9.  Piano  keySiP-Pieces  of  ivory  for 
keys  of  pianos  and  organs,  and  made 
into  the  proper  shapes  and  sizes  for 
certain  octaves  of  those  instruments, 
and  sold  for  that  purpose,  are  not  du- 
tiable as  "musical  instruments,"  but  as 
manufactures  of  ivory,  under  Rev.  St 
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f  2504,  and  Rev.  St  §  2502.  Robertson 
V.  Gerdan  (1889)  10  Sup.  Ct.  119, 132  U. 
S.  454,  33  L.  Ed.  403. 

10.  ShellSd— Sheila  imported  into  the 
United  States  which  before  their  impor- 
tation had  their  outer  layers  cleaned 
off  by  acid  and  their  second  layers 
ground  off  by  an  emery  wheel,  and  which 
were  sold  for  ornaments  without  any 
new  or  distinctive  name  after  such  treat- 
ment, are  not  manufactures  of  shell,  but 
fall  under  R.  S.  f  2505.  Hartranft  v. 
Winters  (1887)  7  Sup.  Ct  1244.  121 
U.  S.  616,  30  L.  Ed.  1015;  Same  v. 
Wiegmann  (1387)  7  Sup.  Ct  l'240. 1242. 
121  U.  S.  609,  30  L.  Ed.  1012. 

Mussel  shells  prepared  by  cutting 
and  boring  holes  and  used  for  ornamen- 
tal purposes,  having  been  advanced  in 
value  and  adapted  to  a  definite  use,  are 
not  entitled  to  free  entry  under  para- 


graph 635,  Act  1897,  but  were  dutiable 
as  "shells  engraved,  cut,  ornamented,  or 
otherwise  manufactured,"  under  para- 
graph 450  of  that  act  U.  S.  v.  Reed  & 
KeUer  (1913)  3  Ct  Cust  App.  504. 
See,  also,  Hartranft  v.  Wiegmann 
(1887)  7  Sup.  Ct  1240,  121  U.  S.  609, 
30  L.  Ed.  1012. 

II.  Statuettes  of  plaster  of  paris.r— 

Decorated  and  ornamented  statuettes, 
made  from  plaster  of  paris— sulphuric 
acid,  lime,  and  water— held  not  taxable 
under  Act  1897,  par.  95,  as  china,  por- 
celain, or  crockery  ware,  including  stat- 
uettes ornamented,  etc.,  but  taxable  un- 
der paragraph  450,  as  manufactures  of 
plaster  of  paris,  or  of  which  such  sub- 
stance is  the  component  material  of 
chief  value,  not  specially  provided  for  in 
the  act  T.  Bing  &  Co/s  Successors  v. 
U.  S.  (C.  C.  1903)  121  Fed.  194. 


370.  Masks,  of  whatever  material  composed,  25  per  centum  ad 
valorem. 

371.  Matting  made  of  cocoa  fiber  or  rattan,  5  cents  per  square 
yard ;   mats  made  of  cocoa  fiber  or  rattan,  3  cents  per  square  foot. 

372.  Moss  and  sea  grass,  eelgrass,  and  seaweeds,  if  manufactured 
or  dyed,  10  per  centum  ad  valorem. 

373.  Musical  instruments  or  parts  thereof,  pianoforte  actions  and 
parts  thereof,  cases  for  musical  instruments,  pitch  pipes,  tuning  forks, 
tuning  hammers,  and  metronomes;  strings  for  musical  instruments, 
composed  wholly  or  in  part  of  steel  or  other  metal,  all  the  foregoing, 
35  per  centum  ad  valorem. 

Notes  of  Decisioiui 


Drumheads^— The  articles  are  called 
drumheads  by  the  importers  and  the 
appraiser  alike.  They  appear  to  be 
completcbr  prepared  and  adapted  for  use 
as  drumheads,  and  by  their  size  and 
shape  they  would  seem  to  have  been 
finally  appropriated  to  that  use,  and 
that  use  alone.  They  were  properly 
dutiable  as  parts  of  musical  instru- 
ments under  paragraph  467,  Act  1909. 
U.  S.  V.  Lyon  &  Healy  (1913)  4  Ot 
Cust  App.  84.  » 

Mouth  organs.— Mouth  organs  held  not 
dutiable  as  musical  instruments.  See 
paragraph  342. 

Mouthpieces  of  wood  and  Ivory^— The 

appearance  of  hollow  cylindrical  pieces 
of  wood  and  ivory  which  might  be  used 
for  mouthpieces  for  flutes,  etc.,  held 
not  to  indicate  that  they  are  confined  in 
their  possible  uses,  nor  does  the  evi- 
dence justify  the  conclusion  that  they 
are  intended  for  use  as  parts  of  musical 
instruments.  U.  S.  v.  Lyon  &  Healy 
(1913)  4  Ct  Cust  App.  438. 

Music  roils  for  self-playing  Instru- 
ments^—These  music  rolls  are  made  for 
a  player  piano  known  as  the  Welte 
Mignon.  This  instrument  can  be  used 
as  an  ordinary  piano  and  it  is  equipped 
for  the  mechanical  production  of  music 
These  rolls  are  essential  to  the  use  of 
the  instrument  as  a  player  ^ano  and 
are  therefore  parts  of  the  instrument 
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Welte  &  Sons  v.  U.  S.  (1914)  5  Ct  Cust 
App.  164. 

Piano  keys^— Pieces  of  ivory  for  piano 
keys  held  not  dutiable  as  musical  Instru- 
ments.   See  paragraph  369. 

Strings.— Strings  for  musical  instru- 
ments composed  of  catgut  wound  with 
silk  held  not  dutiable  as  parts  of  musi- 
cal instruments.     See  paragraph  318. 

"Strings  for  musical  instruments"  re- 
fers to  strings  used  for  the  production 
of  musical  sounds;  and  the  tailpiece  gut 
of  one  of  the  two  classes  of  importa- 
tions are  not  so  employed.  As  to  the 
catgut  of  the  other  class  of  importations 
there  is  no  dispute  that  when  used  as 
a  part  of  an  instrument  they  are  used 
for  the  purpose  of  producing  musical 
sounds.  They  are  "strings  for  musical 
instruments"  and  were  dutiable  as  such. 
Fischer  v.  U. «.  (1914)  5  Ct  Cust  App. 
801. 

The  merchandise,  as  appears  from  the 
testimony,  is  ready  for  immediate  use 
as  strings  for  musical  instruments.  It 
falls  eo  nomine  under  paragraph  467, 
Act  1909.  Richard  &  Co.  v.  U.  S. 
(1912)  3  Ct  Cust  App.  306.  See,  al- 
so, Davies,  Turner  &  Co.  v.  Same  (C.  C. 
1902)  116  Fed.  232. 

Violin  and  cello  necks,  finger  boards, 
bridges,  etc^— Violin  finger  boards,  necks, 
pegs,  and  bridges  of  wood  held  to  have 
each  been  given  such  form  and  shape 
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that  not  only  has  its  utility  for  any  oth- 
er purpose  been  destroyed  but  each 
article  bears  evidence  of  the  use  to 
which  it  is  to  be  devoted  and  its  adapta- 
tion to  that  use.  They  were  dutiable, 
as  assessed,  as  parts  of  musical  instru- 
ments under  paragraph  467,  Act  1909. 
Richard  &  Co.  v.  U.  S.  (1913)  4  Ct. 
Cust  App.  470. 
The  physical  construction   of  violin 


and  cello  necks  held  such  as  to  render 
them  plainly  unserviceal?le  for  any  oth- 
er purpose  than  for  use  as  parts  of 
musical  instruments.  U.  S.  v.  Lyon  & 
Healy  (1913)  4  Ct  Cust.  App.  438.  See, 
also.  Id.  (1913)  4  Ct.  Cust  App.  84; 
Richard  &  Co.  v.  U.  S.  (1912)  3  Ct. 
Cust  App.  306;  Athenia  Steel  &  Wire 
Co.  V.  Same  (1911)  1  Ct  Cust.  App.  494. 


374.  Phonographs,  gramophones,  graphophones,  and  similar  articles, 
or  parts  thereof,  25  per  centum  ad  valorem. 


Notes  of 

Disks.— The  history  of  paragraph  468, 
Act  1909,  makes  it  dear  that  the  parts 
of  phonographs  therein  provided  for 
must  be  taken  to  include  phonograph 
disks.  American  Express  Co.  v.  U.  S. 
(1913)  4  Ct.  Cust  App.  279.  See,  also, 
American  Graphophone  Co.  v.  Amet  (C. 
C.  1896)  74  Fed.  789. 

Needlesw— Whether  equipped  with  rec- 
ords of  one  kind  or  another,  a  phono- 


Deoialoiui 

graph  without  a  needle  capable  of  being 
fitted  to  it  and  of  following  the  cuts 
or  undulations  of  the  records  would  not 
serve  the  purpose  for  which  it  was  made 
and  would  not  be  a  complete  machine. 
The  needles  stand  for  tariff  purposes 
on  a  footing  with  the  records  them- 
selves. Landay  Bros.  v.  U.  S.  (1915)  5 
Ct  Cust  App.  498. 


375.  Violin  rosin,  in  boxes  or  cases  or  otherwise,  10  per  centum  ad 
valorem. 

376.  Works  of  art,  including  paintings  in  oil  or  water-colors,  pas- 
tels, pen  and  ink  drawings,  or  copies,  replicas  or  reproductions  of  any 
of  the  same,  statuary,  sculptures,  or  copies,  replicas  or  reproductions 
thereof,  and  etchings  and  engravings,  not  specially  provided  for  in 
this  section,  15  per  centum  ad  valorem. 

Notes  of  Deolsloiui 


Paintings  In  oil  and  water  colors.-* 

See,  also,  notes  under  paragraph  652. 

Glazed  tiles  held  not  dutiable  as  paint- 
ings, etc.     See  paragraph  72. 

Plaques  painted  held  not  classifiable 
as  paintings,  etc     See  paragraph  80. 

Certain  pictures  hand-painted  on 
porcelain  held  dutiable  under  Rev.  St  f 
2504,  as  paintings  and  not  as  paint 
china  or  porcelain  ware.  Arthur  v. 
Jacoby  (1880)  103  U.  S.  677,  678,  26 
L.  £d.  454. 

A  painting  produced  before  the  year 
1700  held  dutiable  under  Act  1880.  par. 
465,  imposing  15  per  cent,  ad  yalorem 
on  paintings  in  oil  or  water  colors,  and 
is  not  exempt  from  duty,  as  a  part  of 
a  collection  of  antiquities,  under  para- 
graph 524  of  the  free  list  U.  S.  y. 
Gunther  (1896)  71  Fed.  409,  18  O.  O. 
A  219. 

Japanese  wall  decorations,  made  of 
paper,  or  of  paper  and  cotton,  or  of 
narrow  strips  of  bamboo  joined  togeth- 
er with  cotton  cord,  and  upon  which 
representations  of  flowers,  of  birds,  or 
of  human  figures  are  painted  in  water 
colors,  the  large  bodies  of  colors  being 
applied  by  stenciling  while  the  features 
of  the  work  which  are  delicate  and  orna- 
mental and  give  character  to  the  article 
are  by  hand,  are  dutiable,  under  para- 
graph 465  of  Act  Oct.  1,  1890,  at  15 
per  cent  ad  valorem,  as  "paintings  in 
oil  or  .water  colors."    U.  S.  y.  China  & 


Japan  Trading  Co.  (1893)  58  Fed.  690, 
7  C.  C.  A.  433. 

The  provision  in  Act  1897,  par.  454, 
for  "paintings"  in  oil  or  water  colors 
does  not  include  articles  consisting  of 
lithographic  prints  pasted  on  wood,  and 
painted  to  a  slight  extent,  and  varnish- 
ed. Steinhardt  &  Bro.  y.  U.  S.  (C.  C. 
1909)  172  Fed.  168. 

In  Act  1897,  par.  454,  the  expression 
"paintings  in  oil  or  water  colors"  is  not 
a  commercial  term,  but  is  used  descrip- 
tively.   Id. 

The  term  ."paindngs,"  in  Act  1897, 
par.  454,  includes  handpainted  panels 
having  a  small  calendar  affixed,  which 
is  a  trifling  part  of  the  entire  article. 
A.  A.  Vantine  &  Co.  v.  U.  S.  (C.  C. 
1909)  168  Fed.  562. 

Splash  mats  or  screens,  which  have 
been  crudely  decorated  at  an  expense  of 
about  2%  cents  apiece  by  stenciling 
and  by  hand  painting,  which  are  worth 
about  4  cents  apiece,  and  which  pri- 
marily are  articles  of  utility  rather 
than  for  decoration,  held  not  dutiable 
as  •paintings  in  oil  or  water  colors" 
under  Act  1897,  par.  454.  F.  W.  Wool- 
worth  &  Co.  y.  U.  S.  (C.  O.  1907)  152 
Fed.  483. 

Articles  composed  of  several  tiles  put 
together  in  rows,  their  faces  forming 
a  surface  on  which  a  picture  is  sketch- 
ed by  free-hand  with  brown  mineral 
paint  prepared  with  oil  or  water,  which 

(6387) 


§  6291 


DUTIES  UPON  IMPORTS 


(Tit.  33 


is  then  fired,  and  by  vitrification  made 
blue,  the  whole  being  then  framed,  were 
not  dutiable  as  ''tiles,"  under  paragraph 
94  of  Act  1890,  but  were  included  in 
the  description  "paintings,  in  oils  or 
water  colors,"  contained  in  paragraph 
465.  Richard  y.  U.  S.  (O.  O.  1899)  91 
Fed.  517. 

Paintings  in  ofl  on  panels  of  papier- 
mftch6,  to  go  into  the  frames  of  a  false 
door,  held  dutiable  under  Act  1890,  par. 
465,  as  "paintings  in  oil,"  and  not  as 
manufactures  of  wood,  under  paragraph 
230.  Godwin  v.  U.  S.  (O.  C.  1896)  71 
Fed.  950. 

Fans,  composed  of  silk  and  bone,  on 
which  are  executed  artistic  paintings  in 
water  colors,  which  are  displayed  as 
ornaments,  and  not  used  as  fans  ordi- 
narily are,  held  not  dutiable  as  manu- 
factures  of  silk,  under  Act  Oct.  1,  1890, 
par.  414,  but  under  paragraph  465,  as 
''paintings  in  oil  or  water  colors."  Tif- 
fany V.  U.  S.  (C.  O.  1895)  66  Fed.  736. 

Professional  production  of  a  sculptor. 

—See,  also,  notes  under  paragraph  652. 

In  providing  a  low  rate  of  duty  on 
works  of  art  in  Act  1897,  par.  454,  Con- 
gress evidently  Intended  to  welcome  the 
works  of  meritorious  artists  and  sculp- 
tors, and  to  exclude  from  the  low  rate 
the  productions  of  artisans  and  em- 
pirics. The  definition  of  statuary  as 
"the  professional  production  of  a  stat- 
uary or  sculptor  only"  was  aimed 
against  such  articles  as  are  made  by 
machinery  or  unskilled  labor,  or  are 
cast  in  large  numbers  from  molds  by 
ordinary  workmen.  Such  a  paragraph 
should  be  construed  liberally.  U.  S.  v. 
Tiffany  &  Co.  (1908)  160  Fed.  408,  87 
C.  C.  A.  360. 

In  Act  1897,  par.  454,  relating  to 
"such  statuary  as  is  cut,  carved,  or 
otherwise  wrought  by  hand  ♦  ♦  • 
and  as  is  the  professional  production 
of  a  statuary  or  sculptor  only,"  it  is 
not  necessary  that  the  entire  work  on 
a  statue  shall  be  "by  hand,"  nor  that 
the  entire  handiwork  must  be  that  of 
the  statuary  or  sculptor  personally.    Id. 

Neither  Act  1913  nor  paragraph  376 
thereof  limits  the  definition  of  the  word 
"sculptures"  as  used  in  said  paragraph, 
and  the  word  must  be  given  the  mean- 
ing ascribed  to  it  in  common  under- 
standing. Sculpture  is  the  production 
of  a  professional  sculptor;  it  embodies 
professional  skill,  taste,  touch,  and  ar- 
tistic conception,  appealing  not  only  to 
the  eye  but  to  the  emotions  as  well. 
A  copy,  replica,  or  reproduction  under 
this  paragraph  must  possess  the  same 
qualities  or  characteristics,  and  must 
be  made  by  a  professional  sculptor  or 
under  his  supervision.  The  history  of 
this  legislation  shows  that  Congress 
did  not  intend,  by  enacting  paragraph 
376  as  new  legislation  in  Act  1913,  to 
lower  the  standard  of  work  necessary 
to  constitute  sculpture  or  to  dispense 
with  the  requirement  that  such  work 
must  be  produced  by,  or  under  the  su- 
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pervision  of,  a  sculptor,  thereby  admit- 
ting at  a  low  rate  of  duty  the  commer- 
cial productions  of  artisans  because  of 
characteristics  rendering  them  attrac- 
tive, ornamental,  or  beautifuL  If  these 
parts  are  not  sculpture,  it  follows  that 
they  are  not  works  of  art  under  para- 
graph 376.  Having  denied  classifica- 
tion as  works  of  art  to  the  parts  of 
this  temple,  the  court  refuses  to  clas- 
sify the  whole  temple  as  a  work  of  art. 
U.  S.  V.  Downing  &  Co.  (1916)  6  Ct. 
Cust.  App.  545. 

A  work  in  marble,  said  to  be  a  copy 
of  a  mantel  in  the  Doge's  Palace,  at 
Florence,  Italy,  neither  copy  nor  orig- 
inal being  shown  to  be  the  production  of 
a  professional  sculptor,  is  not  sculpture 
or  a  work  of  art  under  paragraph  376, 
TarifE  Act  1913.  U.  S.  v.  Halle  Bros. 
Co.  (1916)  6  Ct  Cust.  App.  543.  See, 
also.  Same  v.  Downing  &  Co.  (1916)  6 
Ct  Cust  App.  545. 

No  typical  exhibits  of  the  merchandise 
were  produced,  and  the  testimony  as 
offered  in  behalf  of  the  importers  was 
based  on  photographs.  The  burden  of 
showing  the  goods  to  be  sculptures 
rested  on  the  importer.  The  board 
found  the  importers  had  failed  to  make 
out  their  case,  and  there  is  nothing  in 
the  record  to  warrant  a  reversal  of 
that  finding.  Marshall  Field  &  Co.  t. 
U.  S.  (1914)  5  Ct  Cust  App.  191. 

To  constitute  "sculptures"  under  Act 
1909  the  evidence  must  show  the  arti- 
cles were  cut,  carved,  or  otherwise 
wrought  by  hand  from  solid  blocks  or 
masses  of  marble  and  that  they  were 
severally  the  professional  productions 
of  a  sculptor.  Hayden  Co.  v.  U.  S. 
(1913)  4  Ct  Cust  App.  35;  Downing 
&  Co.  v.  U.  S.  (1912)  3  Ct  Cust  App. 
473. 

Articles,  though  carved  representa- 
tions in  marble  of  artistic  subjects,  held 
under  Act  1909  not  dutiable  as  sculp- 
tures, where  there  was  no  showing  that 
they  were  the  production  of  a  sculptor, 
but  dutiable  as  manufactures  of  mar- 
ble. Warren  &  Wetmore  t.  U.  S. 
(1912)  3  Ct  Cust  App.  461. 

A  sculpture  must  be  the  work  of  a 
sculptor  and  such  a  production  as  to  be 
stamped  with  some  of  the  individuality 
of  the  artist  himself.  The  burden  of 
showing  the  importation  here  to  be 
sculptures  was  on  the  importer,  and 
the  evidence  goes  to  prove  the  maker 
was  not  a  sculptor  proper,  but  an 
ornamentalist,  rather,  with  a  specialty 
in  the  decoration  of  stonework.  Cons- 
miller  V.  U.  S.  (1912)  3  Ct  Cust  App. 
298. 

The  articles  were  bronse  knockers 
fashioned  after  the  human  figure  and 
bronze  busts  and  statuettes,  together 
with  bases  made  expressly  for  these. 
The  uncontradicted  testimony  of  the 
maker  of  the  articles  is  to  the  effect 
his  work  on  them  was  that  of  an  artist 
rather  than  as  an  artisan;  that  he  em- 
ployed his  professional  skill,  in.  their 
production.     The  importations  are  du- 
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tiable  under  paragraph  454,  Act  1897.  a  sculptor  only.    Lazarus,  Rosenfeld  & 

U.  S.  V.  Godwin's  Sons  (1912)   3  Ct.  Lehmann  v.  XT.  S.  (1912)  2  Gt  Gust. 

Cost  App.  226.  App.  508. 

Jardinieres  and  vases  held  within  the  A  carved   marble  vase,   made   by  a 

provisions  of  the  law  relating  to  sculp-  sculptor  as  a  copy  of  an  original  in  the 

tares,    and    dutiable   under    paragraph  Borghese  collection,  is  not  to  be  deem- 

470,  Act  1909.     Stem  v.  U.  8.  (1912)  ed  a  manufactured  article.     The   evi- 

3  Ct  Gust.  App.  124.  dence  shows  that  artistic  skill  was  em- 

Without  determining  whether  the  im-  ployed  in  its  production,  and  it  was 
portations  rise  to  the  dignity  of  •'sculp-  properly  held  to  be  dutiable  as  a  "sculp- 
tures" in  the  arts,  the  character  of  their  ture"  under  paragraph  470,  Act  1909. 
production  by  wholesale  would  exclude  U-  9-  v.  Baumgarten  &  (3o.  (1911)  2 
them  from  the  terms  of  paragraph  470,  Ct.  Gust  App.  821. 
Act  1909.  Under  that  paragraph  the  Marble  parts  of  garden  temple^— Mar- 
sculptures  designated  must  be  made  by  ble  parts  of  a  garden  temple  held  not 
hand  from  solid  blocks  of  alabaster  and  dutiable  as  works  of  art.  See  para- 
be,  too,  the  professional  production  of  graph  98. 

377.  Peat  moss,  50  cents  per  ton. 

378.  Pencils  of  paper  or  wood,  or  other  material  not  metal,  filled 
with  lead  or  other  material,  pencils  of  lead,  36  cents  per  gross,  but  in 
no  case  shall  any  of  the  foregoing  pay  less  than  25  per  centum  ad 
valorem;    slate  pencils,  25  per  centum  ad  valorem. 

Kotea  of  Deetslons 

Soheol  orayoRS^— Pencils  of  wood  from  "pencils   of  wood  filled  with  lead   or 

four  to  seven  inches  in  length,  filled  other  material,"  and  not  as  "crayons 

with  material  of   various   colors,  and  of  all  kinds."    In  re  Blumenthal  (G.  G. 

known  in  trade  and  commerce  as  "col-  1892)  49  Fed.  226. 

ored    pencils,"    and    often,    especially  Soap  penoils.— Soap  pencils  for  dean- 

Emce  March  3,  1883,  as  "school  cray-  ing  spectacles  held  not  dutiable  as  pen- 

ons,"  held  dutiable  under  Act  1883  as  cils.     See  paragraph  385. 

379.  Pencil  leads  not  in  wood  or  other  material,  10  per  centum  ad 
valorem. 

380.  Photographic  cameras,  and  parts  thereof,  not  specially  pro- 
vided for  in  this  section,  photographic  dry  plates,  not  specially  pro- 
vided for  in  his  section,  15  per  centimi  ad  valorem;  photographic- 
film  negatives,  imported  in  any  form,  for  use  in  any  way  in  connec- 
tion with  moving-picture  exhibits,  or  for  making  or  reproducing  pic- 
tures for  such  exhibits,  exposed  but  not  developed,  2  cents  per  linear 
or  running  foot;  if  exposed  and  developed,  3  cents  per  linear  or 
running  foot;  photographic-film  positives,  imported  in  any  form,  for 
use  in  any  way  in  connection  with  moving-picture  exhibits,  including 
herein  all  moving,  motion,  motophotography  or  cinematography  film 
pictures,  prints,  positives  or  duplicates  of  every  kind  and  nature,  and 
of  whatever  substance  made,  1  cent  per  linear  or  running  foot :  Pro- 
vided, however.  That  all  photographic-films  imported- under  this  sec- 
tion shall  be  subject  to  such  censorship  as  may  be  imposed  by  the 
Secretary  of  the  Treasury. 

Notes  of  Dooisloiui 

Moving      picture     Illins^Cinemato-  Berst    (0.    O.    1909)    176    Fed.    121; 

graph,    or    moving   picture,    films    are  Same  v.  Sussfeld   (1910)  1  Ct.  Oust 

photographs  and  were  dutiable  under  App.  51. 
paragraph   403,   Act  1897.     U.   S.   y. 

381.  Pipes  and  smokers'  articles:  Common  tobacco  pipes  and  pipe 
bowls  made  wholly  of  clay,  25  per  centum  ad  valorem;  other  pipes 
and  pipe  bowls  of  whatever  material  composed,  and  all  smokers'  ar- 
ticles whatsoever,  not  specially  provided  for  in  this  section,  including 
cigarette  books,  cigarette-book  covers,  pouches  for  smoking  or  chew- 

(6389) 


§  5291 


DUTIES  UPON  IMPORTS 


(Tit.  33 


ing  tobacco,  and  cigarette  paper  in  all  forms,  except  cork  paper,  50 
per  centum  ad  valorem;  meerschaum,  crude  or  unmanufactured,  20 
per  centum  ad  valorem. 


Notes  of  Deolsloiui 


1.  Construction   of  paragraph   In  general. 

2.  Acetylene  lamp  lighter. 

3.  Cedar  boxes. 

4.  Cigarette  paper. 
6.  Cigar   lighters. 

6.  Lamps  for  dealers. 

7.  Leather  covered  cases. 

8.  Mouthpieces  for  pipes. 

9.  Pyroxylin  articles. 

10.  Tables. 

11.  Tin  boxes. 

1.  Construction  of  paragraph  In  goR- 

enal.— Act  1897,  par.  450,  under  the 
heading  "pipes  and  smokers'  articles," 
enumerated  "tobacco  pipes  and  pipe 
bowls,  ♦  ♦  ♦  and  all  smokers*  arti- 
cles whatsoever,  ♦  ♦  ♦  including  cig- 
arette books,  cigarette  book  covers, 
pouches  for  smoking  or  chewing  tobac- 
co, and  cigarette  paper  in  all  forms." 
Held  that,  in  view,  of  the  broad  lan- 
guage employed,  the  doctrine  of  ejus- 
dem  generis  has  no  application  in  con- 
struing the  paragraph.  A.  Steinhardt 
&  Bro.  V.  U.  S.  (C.  C.  1903)  126  Fed. 
443. 

It  is  sufficient  to  bring  a  commodity 
within  the  classification  "smokers'  ar- 
ticles" if  it  is  shown  the  article  must 
have  passed  with  its  first  use  into  the 
hands  of  a  consumer  for  use  as  a 
smokers'  article.  EInauth  v.  U.  S. 
(1911)  1  Ct.  Cust.  App.  334. 

2.  Aeetylene  lamp  lighter^— Acetylene 
lamp  lighter  held  not  dutiable  as  smok- 
er's article.    See  paragraph  167. 

3.  Cedar  boxes.— Cedar  boxes  of  suit- 
able size,  plain  and  decorated,  marked 
"Cigars"  or  "Cigarettes,"  are  smokers' 
articles,  and  a  finding  by  the  board  of 
general  appraisers  that  other  cedar 
boxes  also  of  suitable  size,  of  the  same 
importation  and  similar  in  all  essential 
respects  to  the  boxes  marked  "Cigars" 
or  "Cigarettes,"  though  unmarked  and 
possibly  fitted  for  uses  other  than  by 
smokers,  are  smokers'  articles,  will  be 
sustained.  Vandiver  v.  U.  S.  (1911)  1 
Ct.  Cust.  App.  194. 

4.  Cigarette  paper.— Cigarette  pa- 
pers and  covers  for  same,  though  im- 
ported sepamtely,  held  dutiable  *as 
smokers'  articles,  and  not  as  manufac- 
tures of  paper,  under  Act  1883. 
Isaacs  V.  Jonas  (1893)  13  Sup.  Ct 
677,  148  U.  S.  648,  37  L.  Ed.  596. 

There  is  a  presumption  in  favor  of 
a  collector's  classification  and  assess- 
ment which  must  be  overcome  by 
proof,  and  it  being  possible  to  show  by 
chemical  analysis  alone  that  the  im- 
portation of  hygeia  paper  contained 
less  magnesia  than  cigarette  paper 
contains,  and  the  results  of  no  such 
analysis  being  shown,  and  it  appearing 
the  dominant  use  of  paper  such  as 
this  in  question  is  for  the  manufacture 
of   cigarettes,   the   assessment  of   the 


collector  must  stand,  as  proper,  under 
paragraph  459,  Act  1897.  Hygeia  An- 
tiseptic Toothpick  Co.  v.  U.  S.  (1911) 
1  Ct  Cust  App.  497. 

5.  Cigar  lighters.— Cigar  lighters  held 
properly  assessed  as  smokers'  articles. 
Bernhardt  v.  U.  S.  (1913)  4  Ct  Cust 
App.  36.  See,  also.  Dale  v.  Same 
(1911)  2  Ct  Cust  App.  384;  Knauth 
y.  Same  (1911)  1  Ct  Cust  App.  334. 

6.  Lamps  for  dealersw— Small  lamps, 
such  as  are  mainly  used  for  lighting 
pipes  and  cigars,  and  are  usually  car- 
ried in  stock  by  those  who  deal  in 
pipes  and  other  articles  of  that  sort, 
are  "smokers'  articles,"  within  Act 
1883.  Wedemeyer  v.  Lancaster  (C.  C. 
1887)  31  Fed.  446. 

7.  Leather  oovered  cases^— Leather 
covered  dgar  and  cigarette  cases  held, 
under  Act  1909,  dutiable  not  as  man- 
ufactures of  leather,  but  as  "all  smok- 
ers' articles  whatsoever."  Dale  v.  U. 
S.  (1911)  2  Ct  Cust  App.  384;  Mark 
Cross  Co.  V.  U.  S.  (1911)  1  Ct  Cust 
App.  377.  See,  also,  Knauth  v.  Same 
(1911)  1  Ct  Cust  App.  334;  Van- 
diver  V.  Same  (1911)  1  Ct  Cust  App. 
194. 

8.  Mouthpleoes      for      pipesw— These 

mouthpieces  for  pipes  are  finished. 
They  are  not,  it  is  true,  designed  to  be 
used  in  any  particular  pipe  or  pipe- 
stem,  but  are  made  to  be  inserted  in 
any  pipe  or  stem  so  constructed  as  to 
receive  the  same,  and  seem  to  be  of  a 
size  and  shape  commonly  in  use.  They 
clearly  fall  within  the  description  of 
"all  smokers'  articles  whatsoever"  in 
paragraph  475,  Act  1909.  U.  S.  v. 
Hanover  Vulcanite  Co.  (1913)  4  Ct 
Cust  App.  503.  See,  also.  Same  y. 
Ey tinge  &  Co.  (1913)  4  Ct  Cust  App. 
266. 

9.  Pyroxylin  articles.^Act  1897,  par. 
459,  covering  "all  smokers'  articles 
whatsoever,  not  specially  provided  for," 
enumerates  pyroxylin  smokers*  articles 
more  specifically  than  does  paragraph 
17,  Schedule  A,  covering  "all  com- 
pounds of  pyroxylin  ♦  ♦  ♦  if  in  fin- 
ished or  partly  finished  articles."  U. 
S.  V.  Knauth,  Nachod  &  Kuhne  (C.  C. 
A.  1906)  150  Fed.  610. 

10.  Tables^— Articles  used  chiefly  for 
the  convenience  of  smokers,  consisting 
of  tables  on  the  top  of  which  are  af- 
fixed smokers'  accessories,  and  of  an 
ornamental  miniature  automobile  for 
the  use  of  smokers,  held  dutiable  as 
"smokers'  articles,"  under  Act  1897, 
par.  459,  and  not  as  "house  or  cabinet 
furniture  of  wood,"  under  paragraph 
208.  A.  Steinhardt  &  Bro.  y.  U.  S.  (C. 
C.  1903)  126  Fed.  443. 
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II.  Tin  boxes.— Use  in  chief  controls 
In  classification,  and  the  consignment 
of  tin  boxes  here,  being  in  shape,  size, 
and  markings  plainly  designed  for  use 
by  smokers,  could  not  properly  be 
classed  as  manufactures  of  metal,  and 


the  boxes  were  properly  held  dutiable 
as  smokers'  articles  under  paragraph 
469,  Act  1897.  Knauth  v.  U.  S.  (1911) 
1  Ot  Gust  App.  334.  See,  also,  Stein- 
hardt  V.  U.  S.  (O.  O.  1903)  126  Fed. 
443. 


382.  Plush,  black,  known  commercially  as  hatters'  plush,  composed 
of  silk,  or  of  silk  and  cotton,  such  as  is  used  for  making  men's  hats,  10 
per  centum  ad  valorem. 

Kotes  of  Doelsloiui 


Construction    of    paragraphs-Goods . 
imported   by   a   manufacturer   of   wo- 
men's bats  held  not  dutiable  as  plush 
for  making  men's  hats.    See  paragraph 
314. 

Construing  paragraphs  815  and  342 
of  Act  1897  together,  •*plushes,  velvets, 
velveteens,  corduroys  and  all  pile  fab- 
rics, cut  or  uncut,"  "composed  of  cot- 
ton or  other  vegetable  fibre,"  are  du- 
tiable under  paragraph  315,  except 
"pile  fabrics  of  which  flax  is  the  com- 
ponent material  of  chief  value,"  which 
are  dutiable  under  paragraph  342;  and, 

383.  Umbrellas,  parasols,  and  sunshades  covered  with  material  other 
than  paper  or  lace,  not  embroidered  or  appliqued,  35  per  centum  ad 
valorem.  Sticks  for  umbrellas,  parasols,  or  sunshades,  and  walking 
canes,  finished  or  unfinished,  30  per  centum  ad  valorem. 

Notes  of  Deoislons 


under  such  construction,  colored  flax 
and  cotton  plush,  flax  chief  value,  held 
dutiable  under  paragraph  342.  Stern  v. 
U.  S.  (1899)  98  Fed.  417,  39  C.  0.  A. 
119,  aflirming  judgment  U.  S.  v.  Stern 
(C.  O.  1899)  91  Fed.  521. 

It  is  clear  that  paragraph  477,  Act 
1909,  must  be  taken  to  refer  specific- 
ally to  material  used  exclusively  for 
making  men's  hats.  The  intention  was 
to  encourage  the  domestic  production 
of  men's  hats.  Oomey  &  Johnson  Go. 
v.  U.  S.  (1912)  2  Ot  Gust.  App.  532. 


Paper  ambrellas^— Paper  umbrellas 
held  not  dutiable  as  umbrellas.  See 
paragraph  332. 

Small  parasols.— Small  parasols  of 
flimsy  make  covered  with  materilEJ  oth- 
er than  paper  held  properly  assessed 
as  parasols  covered  with  other  mate- 
rial than  paper,  under  paragraph  462, 
Act  1897,  and  the  corresponding  para- 
^aph  in  Tariff  Act  1909,  and  not  as 
toys.  Gattus  v.  U.  S.  (1913)  4  Gt. 
Oast  App.  9.     See,  also.  Pacific  Mail 


S.  S. 
App. 


Go.  v.  Same  (1912)  3  Gt  Gust 
102. 


Umbrella  sticks  with  oellHlold  handles. 

— ^Umbrella  sticks  of  wood,  having  cel- 
luloid handles,  that  constitute  the  chief 
element  of  value  in  the  articles,  held 
more  specifically  provided  for  as  "sticks 
for  umbrellas,"  in  paragraph  462,  Act 
1897,  than  as  "articles  of  which 
♦  ♦  ♦  any  compound  of  pyroxylin  is 
the  component  material  of  chief  value," 
in  paragraph  17.  U.  S,  v.  Borgfeldt  (O. 
G.  1900)  124  Fed.  304. 

384.  Waste,  not  specially  provided  for  in  this  section,  10  per  centum 
ad  valorem. 

Kotes  of  Deoisloiui 


1.  Camphor  oil. 

2.  Candle  tar  or  palm  pitch. 
1  Flax  nollB. 

4.  Fur  ^aste. 

6.  Granlto  or  terrazo, 

6.  Hog  hair  waste. 

7.  Lead  BhavlDgs. 

8.  Mica. 

9.  Polishing  stones. 
10.  Powdered  glass. 

U.  Secondhand  jute  or  cotton  bagging. 

12.  Small  pieces  of  cork  tor  use  in  making 

linoleum. 

U.  Tin  disks. 

14.  Tin  parings. 

15.  Tobacco  sweepings. 

1.  Camphor  oll^-Gamphor  oil  held 
not  dutiable  as  waste.  See  paragraph 
385. 

2.  Candle  tar  or  palm  pitehw— Gandle 

tar  or  palm  pitch  held  not  dutiable  as 
waste.    See  paragraph  385. 


3.  Flax  noliaw— Flax  noils  held  duti- 
able as  waste.    See  paragraph  485. 

4.  FHr  wastes— Undressed  clippings  or 
waste  fur  held  not  dutiable  as  waste. 
See  paragraph  491. 

As  to  combings  of  loose  or  dead  hair 
obtained  in  preparing  rabbit  or  hare 
skins,  which  are  commercially  known 
as  ''hares'  combings"  or  "fur  waste," 
and  which,  after  further  treatment,  are 
used  as  an  adulterant  in  cheap  hats, 
held,  that  they  are  dutiable  as  waste  un- 
der Act  1897,  par.  463,  and  not  as 
furs  prepared  for  hatters'  use  under 
paragraph  426,  nor  free  of  duty  as 
"furs,  undressed,"  under  section  2,  Free 
list,  par.  561.  IT.  S.  v.  Hatters'  Fur 
Exchange  (C.  G.  1907)  153  Fed.  595. 

Articles  of  merchandise  ana  known  to 
trade  and  commerce,  respectively,  as 
"fur  waste,"  "hares'  combings,"  "hares' 
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waste/  "hares  dags,**  and  "coneys' 
dags/*  were  not  dutiable  under  the 
provision  for  "hatters'  fur,  not  on  the 
skin/'  contained  in  paragraph  450,  Act 
1883,  but  were  dutiable  under  the 
provision  for  "waste,  not  specially 
enumerated  or  provided  for  in  this  act," 
contained  in  paragraph  403.  Wimpf- 
heimer  y.  Erhardt  (C.  C.  1893)  59  Fed. 
451. 

5.  Granlto    or    terrazo.p-Granito    or 

terrazo  held  not  dutiable  as  waste.  See 
paragraph  385. 

6.  Hog    hair   wastes— Waste   of   hog 

hair  used  in  the  manufacture  of  arti- 
ficial fertilizers  held  not  dutiable  as 
waste.     See  paragraph  499. 

7.  Lead  shavings^— Lead  shavings 
held  not  dutiable  as  waste.  See  par- 
agraph 167. 

8.  MiOEd— Mica  in  small  pieces  held 
not  dutiable  as  waste.    See  paragraph 

77. 

9.  Polishing  stones.  —  Tarn  O'Shanter 
polishing  stones  held  not  dutiable  as 
waste.    See  paragraph  95. 

10.  Powdered  glass.— Powdered  glass 
held  not  dutiable  as  waste.  See  para- 
graph 95. 

M.  Secondhand  Jute  or  ootton  bag- 
gings—Selected pieces  of  secondhand 
jute  bagging,  intended  for  patching 
the  covering  of  cotton  bales,  held 
not  "bagging  for  cotton,  gunny  cloth, 


and  similar  fabrics,  suitable  for  cover- 
ing cotton/*  under  Act  1897,  par. 
344,  nor  "rags,"  under  section  2,  Free 
List,  par.  648  but  dutiable  as  "waste" 
under  paragraph  463.  U.  S.  ▼.  Davies 
(1908)  160  Fed.  456,  87  C.  C.  A.  672. 

Old  gunny  cloth  or  cotton  bagging, 
formerly  used  for  covering  cotton  bales 
in  ragged,  dirty,  and  partly  rotten 
pieces,  to  be  used  chiefly  as  paper  stock 
for  making  manila  paper  only,  held 
dutiable  under  Act  1897,  par.  463,  as 
waste.  Train  v.  U.  S.  (1902)  113  Fed. 
1020,  51  G.  C.  A.  623,  aflirming  judg- 
ment (O.  C.  1900)  107  Fed.  261. 

12.  Small  pleoes  of  oork  for  Hse  In 
making  linoleum.— Small  pieces  of  cork, 
which  have  been  produced  by  grinding 
the  refuse  of  cork  bark  for  convenience 
in  handling,  and  which  need  further 
preparation  before  becoming  fit  for  its 
ultimate  use  in  the  manufacture  of 
linoleum,  etc.,  held  dutiable  as  waste 
under  Act  1897,  par.  463,  and  not  as  a 
manufacture  of  cork  under  paragraph 
448.  *Gudewi]l  &  Bucknall  ▼.  U.  S.  (O. 
C.  1904)  142  Fed.  214. 

IS.  Tin  dlsks^^mall  disks  produced 
in  the  manufacture  of  tin  cans  held  not 
dutiable  as  waste.    See  paragraph  167. 

14.  Tin  parings.— Tin  parings  held 
not  dutiable  as  waste.  See  paragraph 
167. 

15.  Tobaooo  sweepings.— Tobacco 
sweepings  and  scraps  held  not  dutiable 
as  waste.    See  paragraph  183. 


385.  That  there  shall  be  levied,  collected,  and  paid  on  the  importa- 
tion of  all  raw  or  unmanufactured  articles  not  enumerated  or  pro- 
vided for  in  this  section,  a  duty  of  10  per  centum  ad  valorem,  and  on 
all  articles  manufactured,  in  whole  or  in  part,  not  provided  for  in  this 
section,  a  duty  of  15  per  centum  ad  valorem. 


Notes  of  Decisions 


1. 

Agate  penholders. 

81. 

Floral  waters. 

2. 

ArUficial  horsehair. 

82. 

Oranito  or  terrazOb 

3. 

Bass  fiber. 

83. 

Grasses  dressed. 

4. 

Basslne  or  palmyra  fiber. 

84. 

Grenadine. 

6. 

Beef  and  mushrooms. 

86. 

Ground  talc 

6. 

Bichromate  of  soda. 

36. 

Hay. 

7. 

Birch  bark. 

87. 

Herbs  Immersed  in  alcohoL 

8. 

Bisque  rings. 

88. 

Hone  stone. 

9. 

Bleach  contoining  ferrocyanide  of  Iron. 

89. 

Honey  cakes. 

10. 

Bone  sise. 

40. 

Hulled  millet  seeds. 

U. 

Bouillon   cubes. 

41. 

Jade  tableware. 

12. 

CafTelne. 

42. 

Japanese  granite  lanterns. 

13. 

Camphor  olL 

43. 

Kittul. 

14. 

Candle  tar  or  palm  pitch. 

44. 

Liquid  extract  of  coffee  bean. 

15. 

Capers. 

45. 

LubricaUng  oil. 

16. 

Carbon  points. 

46. 

Marasque  water. 

17. 

Catheters. 

47. 

Marble  chips. 

18. 

Cherries  in  maraschino^ 

48. 

Melon  seeds  roasted. 

19. 

Chlorophyll. 

49. 

Metal  polish. 

20. 

Crocus. 

60. 

Mineralogical  specimens. 

21. 

Crude  coco  fibers  processed. 

61. 

Modeling  clay. 

22. 

Crude  ore  mechanically  ground. 

62. 

Moss  dyed. 

23. 

Crude  sulphide  of  antimony. 

63. 

Mother  of  pearl  knife  handles. 

24. 

Dressed  lava  stone. 

64. 

Needlecases. 

25. 

Dry  egg  yolk. 

65. 

Nonenumerated  In  general. 

26. 

Edible  snails. 

66. 

Nonenumerated   manufactured    artioli 

27. 

EMible  wafers. 

in  general. 

28. 

Effect  of  similitude  clausst 

67. 

Nucoa  butter. 

29. 

Ferrcchrome. 

68. 

Olive  pits. 

80. 

Finings. 

68. 

Orchid  and  Persian  berry  extracts. 
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«0l  Papaw  melon  powder. 

6L  Pineapple  Juice. 

€L  PlasUllno. 

CS.  Polish. 

64.  Prune  wine. 

€6.  R&mle  silyer. 

€8.  Rape  meal.  • 

€7.  Sago  flour. 

C8.  Sake. 

<9.  Soap  pencils. 

70.  Soapstone  gas  tips. 

7L  Soluble  grease. 

72.  Sugar  wafers. 

73.  Tennis  balls. 

74.  Thick  soy. 

75.  Tungsten  ore  or  wolfram. 
7S.  Viscose  caps. 

77.  Wahnuts  pickled. 

78.  Wheat  foodstuff. 

79.  Wheat  injured  by  frost 

80.  White  hard  enamel. 

1.  Agate  penholders.'-Agate  penhold- 
er handles,  etc.,  held  dutiable  as  non- 
enumerated  manufoctured  articles.  See 
paragraph  98. 

2.  Artiflolal  horeehalr.'-Artificial 
horsehair  held  dutiable  as  an  un- 
ennmerated  manufactured  article.  See 
paragraph  319. 

3.  Baas  flber.'-This  bass  fiber  has 
been  subjected  to  a  process  that  fits  it 
for  a  definite  use  and  has  been  ad- 
yanced,  accordingly,  from  a  crude  state 
to  that  of  a  manufactured  article.  It 
was  not  entitled  to  free  entry  under 
the  Act  1909.  U.  S.  v.  Osbom  Mfg.  Co. 
(1915)  6  Ct  Oust.  App.  276. 

4.  Basslna  or  palmyra  llbar.'-These 

goods,  bassine  or  palmyra  fiber,  are  not 
sufficiently  similar  in  material,  quality, 
texture,  or  the  use  to  which  they  may 
be  applied  to  the  istle  or  tampico, 
dressed,  dyed,  or  combed,  of  para- 
graph 285,  Act  1913,  to  be  dutiable 
thereunder  by  similitude,  nor  is  their 
qnality  such  as  to  warrant  such  an  as- 
sessment. They  are  dressed  goods,  and 
are  dutiable  as  an  unenumei^ated  manu- 
factured article  under  paragraph  385  of 
the  act  Cone  v.  U.  S.  (1915)  6  Ct 
Cast.  App.  263. 

5.  Baef  and  mushrooms^— Mushrooms 
and  beef  mixed  together  held  dutiable 
as  a  nonenumerated  manufactured 
article,  and  not  free  of  duty  as  meat 
preserved.  U.  S.  v.  Furuya  Co.  (1915) 
6  Ct  Cust  App.  207. 

S.  Bichromate  of  soda.— Bichromate 
of  soda  held  not  dutiable  as  a  nonenu- 
merated article.    See  paragraph  67. 

7.  Birch  bark.— While  the  rule  of 
ejusdem  generis  must  be  applied  with 
some  liberality  in  construing  paragraph 
630,  Act  1909,  it  would  be  going  too 
far  to  hold  birch  bark  to  be  such  a 
vegetable  substance  as  is  there  named, 
and  the  importation  was  properly  as- 
sessed as  a  nonenumerated  unmanufac- 
tured article  under  paragraph  480. 
Reed  &  KeUer  t.  U.  S.  (1914)  5  Ct 
Cost  App.  95. 

8.  Bisque  rings.— Bisque  rings,  insus- 
ceptible to  decoration  and  designed  for 


incandescent  burners,  held  not  dutiable 
as  bisque  under  section  96,  Act  1897, 
but  under  section  6  of  that  act,  as  an 
nnenumerated  manufacture.  Fensterer 
&  Ruhe  ▼.  U.  S.  (1910)  1  Ct  Cust 
App.  93.  See,  also,  Schoenmann  ▼. 
Same  (1903)  119  Fed.  584,  56  C.  C.  A. 
104. 

9.  Bleach  containing  ferrocyanlde  of 
Iron.'—An  article  containing  ferrocyanlde 
of  iron  that  is  used  exclusively  for 
bleaching  purposes  held  not  dutiable  as 
a  "color"  under  paragraph  45,  Act 
1897,  but  dutiable  under  section  6  of 
that  act  De  Ronde  v.  U.  S.  (1910)  1 
Ct  Cust  App.  104. 

10.  Bone  sizow— So-called  bone  sise, 
used  for  filling  and  softening  corduroys, 
held  dutiable  as  an  nnenumerated  man- 
ufactured article,  under  Act  1897,  and 
not  as  "glue,"  under  paragraph  23,  as 
resembling  glue  in  material,  quality, 
texture,  or  use,  within  the  meaning  of 
the  similitude  clause.  G.  W.  Sheldon 
&  Co.  V.  U.  S.  (C.  C.  1903)  127  Fed. 
494. 

1 1.  Bouillon  cubeSrf— Vegetable  extrac- 
tive matter  with  a  small  amount  of 
meat  extract  held  a  nonenumerated 
manufacture  under  paragraph  480,  Act 
1909,  and  not  a  meat  extract  Lang 
V.  U.  S.  (1913)  4  Ct  Cust  App.  129. 

12.  Caffeine^— A  compound  used  to 
make  caffeine  held  not  dutiable  as  a 
nonenumerated  manufactured  artiJcle. 
See  paragraph  477. 

IS.  Camphor  oll^-^amphor  oil  ob- 
tained in  a  crude  state  from  the  same 
tree  as  crude  gum  camphor,  the  two 
being  united  without  chemical  connec- 
tion, and  separated  merely  by  drainage, 
held  not  dutiable  as  "essential  oil," 
within  Act  1894  and  Act  1897,  nor 
should  it  be  classified  as  "waste,"  but 
the  same  is  dutiable  as  a  nonenumerat- 
ed unmanufactured  article.  U.  S.  ▼. 
Dodge  (1901)  107  Fed.  106,  46  C.  C. 
A.  166. 

14.  Candle  tar  or  palm   pitch.— The 

article  known  in  trade  as  "candle  tar" 
or  "palm  pitch"  held  not  dutiable  as 
"waste,"  under  paragraph  472,  but 
properly  assessed  as  a  nonenumerated 
manufactured  artide  under  section  4 
of  Act  1890.  Standard  Varnish  Works 
V.  U.  S.  (1894)  59  Fed.  456,  8  C.  C. 
A.  178;  In  re  Standard  Varnish  Works 
(C.  C.  1893)  53  Fed.  786. 

15.  Capers.— A  renew  of  tariff  legis- 
lation from  1790  and  of  the  pertinent 
decisions  of  courts  fails  to  disclose  any 
legislative  purpose  or  uniform  customs 
practice  indicating  an  intent  to  classify 
capers  as  either  pickles  or  as  vegeta- 
bles prepared  or  preserved;  and  capers 
being  a  condiment  used  to  fiavor  vege- 
tables and  meats  rather  than  an  edible 
vegetable,  they  were  not  dutiable  under 
paragraph  241,  Act  1897,  but  were  du- 
tiable as  an  nnenumerated  article  in 
whole  or  in  part  manufactured,  under 
the  provisions  of  section  6  of  that  act 
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Pierce  ▼.  U.  S.  (1911)  1  Ct  Oust  App. 
171. 

16.  Carbon  points^— Carbon  points 
held,  under  Act  1804,  dutiable  as  a 
manufactured  article  not  provided  for. 
See  paragraph  82. 

17.  Catheters.^I;atheters  composed 
of  a  fabric  of  silk  or  cotton  covered 
with  a  varnish  made  of  linseed  oil  and 
copal,  which  varnish  was  the  ingredi- 
ent of  chief  value,  should  be  assessed 
under  Act  1897  as  nonenumerated  man- 
ufactured articles.  Kraemer  v.  U.  S. 
(C.  C.  1906)  146  Fed.  148. 

18.  Cherries  in  marasohlno^-^herrieB 

in  maraschino  held  dutiable  as  a  non- 
enumerated  manufactured  article.  See 
paragraph  217. 

i9.  Chiorophy lid— Chlorophyll,  a  col- 
oring matter  used  in  staining  oils  and 
foodstuffs,  held  not  a  "color,"  within 
Act  1897,  par.  58,  but  dutiable  as  an 
unenumerated  manufactured  article  un- 
der section  6.  U.  S.  v.  Magnus  &  Lauer 
(C.  C.  1908)  159  Fed.  751. 

20.  Crocu8.^-Crocus  held  not  dutiable 
as  a  nonenumerated  manufactured  arti- 
cle.    See   paragraph  63. 

21.  Crude  coco  libers  processed.— The 

appraiser  found  the  merchandise  to  be 
partly  manufactured  coco  fibers  and 
there  is  nothing  in  the  record  to  con- 
tradict his  finding.  The  fibers  of  the 
importation  had  been  subjected  to  a 
certain  process  that  fitted  them  as  ma- 
terials for  use  in  the  manufacture  of 
brushes.  They  were  not  entitled  to 
free  entry.  U.  S.  v.  Flatt  &  Co.  (1914) 
5  Ct  Cust  App.  210. 

22.  Crude  ore  mechanically  grounds— 

Mechanically  ground  crude  ore,  being 
advanced  in  condition,  it  is  not  entitled 
to  free  entry.  It  falls  within  para- 
graph 480,  Act  1909,  as  a  nonenumer- 
ated partly  manufactured  article.  U. 
S.  V.  Davies,  Turner  &  Co.  (1914)  5 
Ct.  Cust  App.  196. 

23.  Crude    sulphide    of    antimony^— 

Crude  sulphide  of  antimony  held  not 
dutiable  as  a  nonenumerated  manufac- 
tured article.     See  paragraph  396. 

24.  Dressed  lava  stone.— Dressed  lava 
stones  used  as  a  part  of  drums  in  wood 
pulp  machines  held  dutiable  as  unenu- 
merated manufactured  articles  at  20 
per  cent,  ad  valorem,  under  section  6, 
Act  1897,  and  not  under  paragraph  118 
as  building  stone.  Manufacturers'  Pa- 
per Co.  V.  U.  S.  (1912)  3  Ct  Cust 
App.  72.  See,  also,  A.  A.  Vantine  & 
Co.  V.  U.  S.  (C.  C.  1907)  159  Fed.  289; 
U.  S.  V.  Tamm  (1912)  2  Ct  Cust  App. 
425. 

25.  Dry  egg  yolkw— Dry  egg  yolk  held 
dutiable  as  a  nonenumerated  manufac- 
tured article.    See  paragraph  204. 

26.  Edible  snails.— Escargots  or  edible 
snails  cannot  be  deemed  shellfish  and 
entitled  to  free  entry.  They  are  to  be 
classified  as  a  raw  article  designed  to 
be  converted  into  a  food  not  enumerat- 
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ed  or  provided  for.  They  were  dutiable 
under  paragraph  480,  Act  1909.  De 
Jonghe  V.  U.  S.  (1914)  6  Ct  Cust  App. 
184. 

27.  Edible  wafers.  —  Edible  wafers, 
raised  in  the  making  by  the  use  of  bak- 
ing powder  or  bicarbonate  of  soda,  are 
*1eavened,"  although  such  agents  do  not 
produce  fermentation,  and  dutiable  un- 
der section  6,  Act  1897,  as  nonenumerat- 
ed manufactured  articles,  and  not  enti- 
tled to  free  entry  under  paragraph  696 
in  the  free  list,  covering  "wafers,  un- 
leavened or  not  edible."  F.  H.  Leggett 
&  Co.  V.  U.  S.  (C.  C.  1904)  131  Fed. 
817. 

28.  Effeot  of  similitude  olausew— In  a 
case  in  which  the  similitude  clause  in 
Act  1897,  is  applicable,  the  rate  deter- 
mined thereby  is  to  be  preferred  to  that 
fixed  by  section  6,  relating  to  unenu- 
merated articles.  F.  B.  Vandegrift  Sc 
Co.  V.  IJ.  S.  (C.  C.  1908)  164  Fed.  65, 
judgment  affirmed  (1909)  173  Fed.  609, 
97  C.  C.  A.  469. 

29.  Ferroohrpme.— Ferrochrome  held 
not  dutiable  as  a  nonenumerated  man- 
ufactured article.    See  paragraph  102. 

30.  Finlngsw— Finings  held  not  dutia- 
ble 8S  an  unenumerated  manufactured 
article.    See  paragraph  34. 

31.  Floral  waters^— Floral  waters  held 
dutiable  as  unenumerated  manufactured 
articles.    See  paragraph  48. 

32.  Granite  or  terrazo.  —  So-called 
granito  or  terrazo,  produced  by  crush- 
ing the  waste  of  marble  quarries  and 
sifting  or  sorting  it  into  various  sizes, 
is  subject  to  classification  as  an  unenu- 
merated manufactured  article,  under  Act 
1897,  f  6,  rather  than  as  "waste,"  un- 
der section  1,  Schedule  N,  par.  463,  or 
as  minerals  "crude,"  under  section  2, 
Free  List,  par.  614.  U.  S.  v.  Graser- 
Rothe  (C.  C.  1908)  164  Fed.  205. 

It  is  true  administrative  usage  fur- 
nishes some  support  for  the  contention 
of  appellants,  that  granito  was  free  of 
duty  under  paragraph  614,  Act  1897, 
yet,  it  hardly  appears  there  was  such 
a  long,  uniform,  and  well-settled  con- 
struction of  the  statute  by  the  Treasury 
Department  that  the  Congress  can  be 
presumed  to  have  intended  by  that  par- 
agraph to  declare  granito,  among  other 
articles,  free  of  duty.  It  was  not  enti- 
tled to  free  entry  and  was  dutiable  un- 
der section  6,  Tariff  Act  1897.  Ross- 
man  V.  U.  S.  (1911)  1  Ct  Cust  App. 
280. 

33.  Grasses  dressed.^-^rasses  dressed 
and  prepared  for  a  definite  use  in  the 
manufacture  of  brushes  held  properly 
assessed  under  paragraph  480,  Act  1909. 
Cone  V.  U.  S.  (1915)  6  Ct  Cust  App. 
491.     See,  also,  Schoenemann  v.  Same 

(1903)  119  Fed.  584,  56  C.  C.  A.  104; 
U.  S.  V.  Danker  &  Marston  (1912)  2 
Ct  Cust.  App.  522;  Same  v.  Continental 
Color  &  Chemical  Co.  (1911)  2  Ct  Cust 
App.  165. 
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34.  Grenadine.— The  testimony  of  the 
witnesses  in  the  case  was  to  the  effect 
that  grenadine  is  an  artide  manufac- 
tured in  accordance  with  a  fixed  formu- 
la, which,  for  100  liters,  is  80  kilograms 
of  sagar,  50  liters  of  water,  and  3  per 
cc-nt  of  coloring  matter  and  citric  acid. 
Held,  that  such  an  article  is  not  a  fruit 
sirup  under  the  provisions  of  paragraph 
310,  Act  1009,  but  is  dutiable  as  a  non- 
enumerated  manufactured  article.  U.  S. 
Y.  Wakem  &  McLaughlin  (1915)  6  Ot 
Cust.  App.  385. 

35.  Ground  talc^-Ground  talc  held 
dutiable  as  a  nonenumerated  manufac- 
tured artide.    See  paragraph  69. 

36.  Hay^— Hay  dutiable  as  a  raw  or 
uumanufactured  artide.  See  paragraph 
205. 

37.  Herbs     Immersed     In     alcohol.— 

Herbs  immersed  in  alcohol  held  dutiable 
as  a  nonenumerated  unmanufactured  ar- 
tide. U.  S.  V.  Stone  &  Downer  Co.  (C. 
C.  1909)  ITl  Fed.  293,  judgment  re- 
Tcrsed  (1909)  176  Fed.  33,  99  C.  C. 
A.  49. 

Herbs,  imported  in  kegs,  immersed  in 
their  natural  condition  in  alcohol  for 
preservation,  held  not  dutiable  as  "alco- 
holic compounds,"  under  paragraph  2, 
Act  1897,  nor  as  "drugs  ♦♦♦  ad- 
vanced in  value  or  condition,"  under 
paragraph  20,  but  under  the  provision 
in  section  6  of  said  act  for  "all  raw  or 
unmanufactured  articles,  not  enumerat- 
ed or  provided  for."  Boericke  &  Run- 
yon  (3o.  v.  U.  S.  (O.  C.  1903)  120  Fed. 

loia 

38.  Hone  stone^— Held,  that  certain 
artides  of  hone  stone,  which  are  used  in 
polishing  marble  and  lithographic  stones, 
and  which  are  not  shown  to  be  known 
commerdally  as  "hones,"  are  not  free 
of  duty  as  "hones"  under  paragraph  674, 
Act  1897,  but  are  dutiable  as  unenu- 
merated  manufactured  articles  under 
section  6  of  said  act.  R.  J.  Waddell  & 
Co.  V.  TJ.  S.  (C.  0. 1904)  136  Fed.  211. 

39.  Honey  eakesw— Honey  cakes,  or 
so-called  ginger  bread,  held  not  dutia- 
ble as  a  nonenumerated  manufactured 
article.    See  paragraph  194« 

40.  Hulled  millet  seeds^HuUed  mil- 
let seed,  which  is  adapted  for  use  as 
food,  and  in  which  the  germinating 
power  has  been  destroyed,  held  duti- 
able, under  section  3  of  Act  1894,  as 
an  article  "manufactured,  in  whole  or 
in  part,  not  provided  for  in  this  act," 
and  not  as  "seeds,"  under  paragraph 
206%.  U.  S.  V.  Kaufmann  (1898)  84 
Fed.  446,  28  C.  C.  A.  150,  reversing 
Kaufmann  v.  TJ.  S.  (C.  C.  1897)  78 
Fed.  804. 

41.  Jade  tableware.— Tableware,  die, 
made  from  jade  held  not  dutiable,  as 
an  unenumerated  manufactured  article. 
See  paragraph  81. 

42.  Japanese  granite  ianternsw— Jap- 
anese garden  lanterns  of  granite,  com- 
pleted manufactured  articles  imported 


in  separate  pieces  merely  for  conven- 
ience, held  not  dutiable  as  "building 
or  monumental  stone,  ♦  ♦  ♦  hewn, 
dressed,"  in  Act  1897,  par.  118,  but 
as  unenumerated  manufactured  arti- 
cles, under  section  6.  U.  S.  v.  A.  A. 
Vantine  &  Co.  (1908)  166  Fed.  751,  92 
C.  C.  A.  431,  affirming  judgment  A.  A. 
Vantine  &  Co.  v.  U.  S.  (C.  C.  1907) 
159  Fed.  289. 

43.  Kittul^Kittul,  being  the  fiber  of 
the  leaf  stocks  of  the  jaggery  palm  of 
Fast  India,  which  has  been  combed  be- 
tween steel  brushes  with  a  little  oil  to 
soften  it,  and  also  slightly  colored,  and 
made  straight  for  bunching  by  lengths 
for  brushes,  held  dutiable,  under  sec- 
tion 4,  Act  1890,  as  an  article  "manu- 
factured in  whole  or  in  part,"  and  not 
as  "unmanufactured  articles,"  nor  un- 
der paragraph  597,  as  a  "fibrous  vege- 
table substance  not  specially  provided 
for,"  nor  under  j^aragraph  653,  as 
"vegetable  substances,"  unmanufactur- 
ed, not  otherwise  spedally  provided 
for.  WUkens  v.  U.  S.  (C.  C.  1897)  84 
Fed.  152. 

44.  Liquid  extract  of  coffee  bean^- 

Liquid  extract  of  coffee  bean  held  not 
dutiable  as  a  nonenumerated  manufac- 
tured article.     See  paragraph  233. 

45.  Lubricating  oil.— As  to  this  mer- 
chandise, lubricating  oil,  one  of  its 
constituents,  petroleum,  is  an  oil,  but 
the  other  constituent  differs  physically, 
chemically,  and  commercially  from  the 
vegetable  oil  out  of  which  it  is  made. 
It  has  become  a  sulphonated  saponifi- 
cation of  the  original  vegetable  oil  and 
a  dissolution  of  petroleum  in  this  does 
not  constitute  a  combination  of  oils.  It 
is  a  nonenumerated  manufactured  ar- 
tide and  was  dutiable  as  such  at  20 
per  cent  under  paragraph  480,  Act 
1909.  U.  S.  V.  Schrock  &  Squires 
(1914)  6  Ct.  Cust  App.  444. 

46.  Marasque  water^-Marasque  wa- 
ter held  dutiable  as  a  nonenumerated 
manufactured  water.    See  paragraph  48. 

47.  Marble  chips.— Marble  chips, 
known  as  marble  waste,  that  have  been 
crushed  and  screened,  being  thereby 
advanced  in  value  and  taking  another 
name  as  well,  are  not  crude  mineral 
but  manufactured  artides.  Rossman 
v.  U.  S.  (1911)  1  Ct  Cust  App.  280. 

48.  Melon  seeds  roasted^Melon  seed 
which  have  been  reduced  in  size  by 
peeling,  that  have  been  roasted  and 
salted  for  food,  their  germinating  qual- 
ity disappearing  in  these  processes,  are 
not  to  be  deemed  vegetables  proper  or 
as  unmanufactured,  but  come  within 
the  category  of  manufactured  articles 
and  are  dutiable  as  a  nonenumerated 
manufacture  under  paragraph  480,  Act 
1909.  U.  S.  V.  Shing  Shun  &  Co. 
(1911)  2  Ct  Cust  App.  388.  See, 
also.  Same  v.  Kauffman  (1898)  84  Fed. 
446,  28  C.  C.  A.  150. 

49.  Metal  polish^— The  amorphous 
viscous   substance   of   the  importation 
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called  amor's  metal  polish,  without  any 
determinate  shape  or  form,  does  not 
come  within  the  provisions  of  para- 
graph 05,  Act  1909,  as  an  article  com- 
posed wholly  or  in  chief  value  of 
earthy  or  mineral  substance.  There  is 
no  evidence  of  similitude  in  the  rec- 
ord, but  it  is  clear  the  substance  is  a 
manufacture  not  expressly  provided  for 
by  any  paragraph  of  the  law  in  ques- 
tion. It  was  classifiable  as  a  nonenu- 
merated  manufacture  under  paragraph 
480.  Rosenheim  v.  U.  S.  (1914)  5  Gt 
Oust  App.  100. 

50.  Mlneraloglcal   specimens^— Miner- 

alogical  specimens  of  agates  held  not 
dutiable  as  a  nonenumerated  article. 
See  paragraph  390. 

51.  Modeling  oiay^-The  merchandise 
here,  modeling  clay,  does  not  fall  with- 
in the  terms  of  paragraph  81,  Act 
1913,  but  manufactured  and  composed 
as  it  is  of  earthy  or  mineral  substanc- 
es and  a  substance  which  is  neither 
earthy  nor  mineral,  namely,  saponifia- 
ble  matter  in  percentage  31.12,  it  is 
dutiable  as  an  unenumerated  manufac- 
tured article  under  paragraph  385  of 
the  act  U.  S.  v.  Strohmeyer  &  Arpe 
Co,  (1915)  6  Ct.  Gust  App.  246. 

52.  Moss  ilyed.»Dyed  moss  held  not 
dutiable  as  a  nonenumerated  manufac- 
tured article.     See  paragraph  27. 

53.  Mother  of  pearl  knife  handies^^ 

Mother  of  pearl  cut  for  knife  handles 
held  not  an  unenumerated  article.  See 
paragraph  309. 

54.  Neediecases^-Needlebooks  held 
dutiable  as  nonenumerated  manufac- 
tured articles.    See  paragraph  135. 

55.  Nonenumerated      in      generai^- 

When  not  described  either  "specifical- 
ly" or  "generally,"  they  are  "nonenu- 
merated." (1889)  19  Op.  Atty.  Gen. 
272. 

56.  Nonenamerated  manufactured  ar- 
ticles in  general.^Held,  that  an  article 
which  has  been  advanced  through  one 
or  more  processes  into  a  completed 
commercial  article,  known  and  recog- 
nized in  trade  by  a  specific  and  distinc- 
tive name  other  than  the  name  of  the 
material  from  which  it  is  made,  and  is 
put  into  a  completed  shape,  designed 
and  adapted  for  a  particular  use  to 
which  the  material  in  its  original  form 
is  not  adapted,  is  to  be  deemed  a  man- 
ufacture, although  its  component  ma- 
terials are  unchanged.  U.  S.  v.  George 
Meier  &  Co.  (1905)  136  Fed.  764,  69 
C.  G.  A.  421,  reversing  judgment  Geo. 
Meier  &  Co.  v.  U.  S.  (O.  G.  1904)  128 
Fed.  472. 

An  article  is  "enumerated,"  so  as  to 
be  without  the  provision  that  on  man- 
ufactured articles  not  "enumerated"  the 
duty  shall  be  assessed  at  the  highest 
rate  at  which  the  same  would  be 
chargeable  if  composed  wholly  of  the 
component  material  of  chief  value,  not 
only  when  the  article  is  mentioned  by 
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its  specific  trade  name,  but  also  when 
it  may  be  fairly  included  within  some 
generic  clause  contained  in  the  tariff 
schedule,  so  as  to  be  distinguished 
from  other  articles.  Wolff  v.  XJ.  S.  ' 
(1895)  71  Fed.  291,  18  G.  G.  A.  41. 

Articles  produced  incidentally  to  the 
manufacture  of  other  articles,  and 
which  are  themselves  ready  to  be  used 
for  various  purposes  without  further 
treatment,  are  under  the  tariff  laws 
subject  to  classification  as  "manufac- 
tured," rather  than  as  "waste."  Shal- 
lus  v.  U.  S.  (0.  G.  1907)  155  Fed.  213, 
decree  reversed  (1908)  162  Fed.  653, 
89  G.  O.  A.  445. 

If  a  nonenumerated  manufactured  ar- 
ticle bears  no  substantial  similitude  to 
an  enumerated  article,  or  no  substan- 
tial resemblance  to  two  or  more  enu- 
merated articles,  chargeable  with  duty, 
and  is  not  provided  for  under  any  of 
the  other  catch-all  clauses  of  the  tar- 
iff act,  it  is  dutiable  under  the  general 
provision  for  nonenumerated  manufac- 
tured articles.  Sykes  v.  Magone  (C. 
G.  1889)  38  Fed.  494. 

57.  Nuooa  butter.— Nucoa  butter  held 
not  dutiable  as  a  nonenumerated  man- 
ufactured article.     See  paragraph  232. 

58.  Olive  pits.— Olive  pits  held  not 
dutiable  as  a  nonenumerated  article. 
See  paragraph  27. 

59.  Orohii    and    Persian    berry    ex- 

tractsw— Orchil  and  Persian  berry  ex- 
tracts held  dutiable  as  unenumerated 
manufactured  articles.  See  paragraph 
30 

60.  Papaw  melon  powder^— Powder 
from  the  juice  of  the  papaw  melon  held 
not  dutiable  as  a  nonenumerated  man- 
ufactured article.    See  paragraph  27. 

61.  Pineapple  Juloe^— Pineapple  juice 
held  not  dutiable  as  a  nonenumerated 
manufacturing  article.  See  paragraph 
247. 

62.  Plastlllna^-Plastilina,  or  model- 
ing clay,  an  article  not  containing  clay, 
held  not  dutiable  as  "clay,"  but  as  an 
"unenumerated  manufacture."  Bancel 
V.  U.  S.  (0.  G.  1909)  176  Fed.  132. 

63.  Poiish^-This  polish  appears  to  be 
composed  of  pulverized  silica,  alumina, 
and  lime  saturated  and  mixed  with  pe- 
troleum oil  and  fat.  This  combination 
of  materials  is  not  fairly  to  be  describ- 
ed as  a  chemical  compound  or  mix- 
ture. It  was  properly  held  dutiable  as 
an  unenumerated  manufacture  under 
paragraph  480,  Act  1909.  U.  S.  v. 
Holland-American  Trading  Co.  (1913) 
4  Gt  Gust.  App.  336. 

64.  Prune  wine.— Thompson's  patent 
prune  wine  held  not  dutiable  as  a  non- 
enumerated  manufactured  article.  See 
paragraph  16. 

65.  Ramie  elivofw— Ramie  silver  held 
not  dutiable  as  a  nonenumerated  man- 
ufactured article.     See  paragraph  250. 

66.  Rape  meal^— The  rape  meal  of 
the  importation  was  assessed  ae  a  non- 


CJuA) 


DUTIES  UPON  IMPORTS 


§  5291 


enamerated  manufactured  article  under 
paragraph  480,  Act  1909.  It  was  claim- 
ed to  be  a  substance  used  only  for 
manure  and  to  be  dutiable  accordingly. 
The  evidence  strongly  tends  to  show 
that  rape  meal  is  used  In  this  country 
as  suitable  for  feeding  stock,  but  it  is 
sufficient  to  support  the  collector's 
finding  that  the  importers  failed  to 
show  the  merchandise  is  of  a  class  that 
has  no  common,  practicable,  or  profita- 
ble use  other  than  use  as  manure. 
T^lor  V.  U.  S.  (1913>  3  Ct  Oust  App. 
498. 

67.  Sago  llour^^ago  flour  held  not 
dutiable  as  a  raw  article  not  otherwise 
provided  for.    See  paragraph  590. 

68.  Sake^^ake  held  dutiable  as  a 
nonenumerated  manufactured  article. 
Bee  paragraph  244. 

69.  Soap  psDClis^^o-called  soap 
pencils,  for  cleaning  spectacle  and  eye- 
glass lenses,  in  which  soap  is  the  ma- 
terial of  chief  value,  held  dutiable  as 
noDennmerated  manufactured  articles 
under  section  6,  Act  1897,  and  not  as 
pencils  under  paragraph  456.  U.  S.  y. 
American  Express  Co.  (1905)  136  Fed. 
594,  69  C.  C.  A.  368,  affirming  judg- 
ment (C.  C.  1904)  131  Fed.  656. 

70.  Soapstono  gas  tipsw— Small  pieces 
of  soapstone,  cut  in  regular  sizes  for 
gas  tips  and  burners,  have  been  "man- 
ufactured," and  were  dutiable  as  un- 
enumerated  "manufactured"  articles, 
under  Act  1897,  §  6.  M.  Kirschberger 
&  Co.  V.  U.  S.  (C.  C.  1908)  166  Fed. 
1012. 

71.  Soluble  greasow— Soluble  grease,  a 
preparation  of  tallow  used  in  the  pro- 
cess of  dyeing  cotton  cloth  for  soften- 
ing the  fabric  after  the  application  of 
the  dye,  held  not  dutiable  under  Act 
1897,  par.  82  as  an  alizarin  assistant, 
but  under  section  6  as  an  unenumerat- 
ed  manufactured  article.  Abram  De 
Eonde  &  Co.  v.  U.  S.  (O.  C.  1905)  140 
Fed.  92;  De  Ronde  y.  Same  (C.  O. 
1902)  113  Fed.  858. 

72.  Sugar  wafers^^ugar  wafers  held 
not  dutiable  as  nonenumerated  articles. 
See  paragraph  417. 

Sweetened  biscuit  known  as  "sugar 
wafers,"  held  dutiable  as  nonenumerat- 
ed articles,  under  Act  1894,  §  3,  rather 
than  admissible  free,  under  paragraph 


667,  as  "wafers,  unmedicated,  and  not 
edible."  Stemmler  y.  U.  S.  (C.  C.  1896) 
72  Fed.  47. 

73.  Tennis  balls.  —  Tennis  balls  held 
not  an  unenumerated  article.  See  par- 
agraph 368. 

74.  Thick  eoy^-^hick  soy  held  not 
dutiable  as  a  sauce  under  paragraph 
241,  Act  1897,  but  dutiable  as  a  non- 
enumerated  manufactured  article  under 
section  6.  U.  S.  v.  Wo  On  &  Co,  (1909) 
167  Fed.  314,  92  C.  C.  A.  626. 

75.  Tungsten  ore  or  wolfram.— Tung- 
sten ore  or  wolfram  held  not  dutiable 
as  a  nonenumerated  unmanufactured 
article.     See  paragraph  102. 

76.  Viscose  caps^— Viscose  caps  to 
form  an  air-tight  and  air-sealed  cap, 
whether  for  botties  or  tubes,  were  not 
dutiable  by  similitude  as  metal  caps, 
but  were  dutiable  as  a  nonenumerated 
manufactured  article.  Nevin  v.  U.  S. 
(1914)  6  Ct  Oust  App.  423. 

77.  Walnuts  picklod.— Pickled  wal- 
nuts held  dutiable  as  nonenumerated 
manufactured  articles.  See  paragraph 
201. 

78.  Wheat  foodstuffs— It  would  seem 
this  commodity  has  no  commercial  des- 
ignation, but  it  is  manifestly  a  food- 
stuff manufactured  from  wheat,  and  as 
such  was  dutiable  under  section  6,  Act 
1897.  Malouf  v.  U.  S.  (1911)  1  Ct 
Cust  App.  437. 

79.  Wheat  Injured  by  frost^Wheat 

injured  by  frost  held  not  dutiable  as  a 
nonenumerated  unmanufactured  article. 
See  paragraph  644. 

80.  White  hard  enamels— White  hard 
enamel,  used  for  yarious  purposes,  in- 
cluding watch  dials,  which  in  the  con- 
dition imported  cannot  be  used  for  any 
practical  purpose,  held  dutiable  under 
R.  S.  §  2513,  as  an  article  partiy  man- 
ufactured, and  not  provided  for,  and 
not  under  section  2502,  reading  "watch- 
es, watch  cases,  •  watch  movements, 
parts  of  watches,  and  watch  materials, 
not  specially  enumerated  or  provided 
for  in  this  act,"  though  the  particular 
importation  is  intended  for  use  in  the 
watch  business.  Worthington  y.  Rob- 
bins  (1891)  11  Sup.  Ct.  581,  139  U.  S. 
337,  35  L.  Ed.  181. 


386.  That  each  and  every  imported  article,  not  enumerated  in  this 
section,  which  is  similar,  either  in  material,  quality,  texture,  or  the 
use  to  which  it  may  be  applied,  to  any  article  enumerated  in  this  sec- 
tion as  chargeable  with  duty,  shall  pay  the  same  rate  of  duty  which 
is  levied  on  the  enumerated  article  which  it  most  resembles  in  any  of 
the  particulars  before  mentioned;  and  if  any  nonenumerated  article 
equally  resembles  two  or  more  enumerated  articles  on  which  different 
rates  of  duty  are  chargeable,  there  shall  be  levied  on  such  nonenu- 
merated article  the  same  rate  of  duty  as  is  chargeable  on  the  article 
which  it  resembles  paying  the  highest  rate  of  duty ;  and  on  articles  not 
enumerated,  manufactured  of  two  or  more  materials,  the  duty  shall 
be  assessed  at  the  highest  rate  at  which  the  same  would  be  chargeable 
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if  composed  wholly  of  the  component  material  thereof  of  chief  value ; 
and  the  words  "component  material  of  chief  value,"  wherever  used  in 
this  section,  shall  be  held  to  mean  that  component  material  which  shall 
exceed  in  value  any  other  single  component  material  of  the  article; 
and  the  value  of  each  component  material  shall  be  determined  by  the 
ascertained  value  of  such  material  in  its  condition  as  found  in  the 
article.  If  two  or  more  rates  of  duty  shall  be  applicable  to  any  im- 
ported article,  it  shall  pay  duty  at  the  highest  of  such  rates. 

Votes  of  Deoialoiu 


Construction  of  similitude  clause  In 

general.— Articles  held  similar  to  enu- 
merated articles,  see  the  various  enu- 
merated articles. 

What    constitutes    similarity.— 

The  similarity  required  by  the  general 
similitude  clause  is  one  either  of  qual- 
ity, material,  texture,  or  use  to  which 
the  article  may  be  applied,  but  there 
may  ^  be  similarity  in  other  respects, 
such  as  in  the  manner  of  production 
or  composition.  Anderson  &  Go.  v.  U. 
S.  (1915)  6  Ct.  Gust  App.  108. 

The  similarity  required  by  the  simili- 
tude clause  is  a  real  or  substantial  sim- 
Uarity.  U.  S.  v.  Komada  &  Co.  (1908) 
162  Fed.  465,  89  G.  G.  A.  885;  Same  v. 
Roesseler  &  Hasslacher  Ghemical  Co.  . 
(1905)  137  Fed.  770,  70  C.  C.  A.  346 
(affirming  judgment  [C.  G.  1904]  131 
Fed.  576);  Sykes  v.  Magone  (O.  C. 
1889)  38  Fed.  494;  Weilbacher  v.  Mer- 
ritt  (G.  G.  1888)  37  Fed.  85. 

The  similitude  clause  of  Act  Aug.  30, 
1842,  does  not  contemplate  that  the 
nonenumerated  articles  shall  in  every 
particular  bear  a  similitude  to  an  enu- 
merated article.  Boker  v.  Redfield  (C. 
G.  1859)  Fed.  Gas.  No.  1,606a. 

In  Act  1897,  relating  to  articles  "simi- 
lar" to  other  articles,  to  term  quoted  is 
used  in  the  sense,  of  nearly  correspond- 
ing, resembling  in  many  respects,  some- 
what like,  or  having  a  general  resem- 
blance. U.  S.  V.  Komada  &  Co.  (1908) 
162  Fed.  465,  89  G.  C.  A.  385. 

The  similitude  clause  can  be  invoked 
for  unenumerated  articles  only;  that 
is  to  say,  when  no  other  paragraph  than 
the  one  providing  for  nonenumerated 
unmanufactured  or  manufactured  arti- 
cles properly  applies.  U.  S.  v.  Stouffer 
Co.  (1912)  3  Ct  Gust.  App.  67. 

The  aasessment  of  an  unenumerated 
article  by  similitude  properly  depends 
on  its  resemblance  to  some  enumerated 
dutiable  article  and  not  upon  the  man- 
ner in  which  the  enumerated  article  is 
itself  named  in  the  law;  the  unenumer- 
ated article  is  subject  to  the  same  duty 
that  is  levied  on  that  enumerated  article 
it  most  resembles  in  material,  quality, 
texture,  or  use.  U.  S.  v.  Cochran  &  Co. 
(1912)  3  Ct.  Gust.  App.  67. 

In  a  case  in  which  the  similitude 
clause  in  Act  1897,  is  applicable,  the 
rate  determined  thereby  is  to  be  pre- 
ferred to  that  fixed  by  section  6,  re- 
lating to  unenumerated  articles.  F.  B. 
Vandegrift  &  Co.  v.  U.  S.  (C.  O.  1908) 
164  Fed.  65,  judgment  affirmed  (1909) 
173  Fed.  609,  97  G.  C.  A.  469. 
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The  amount  of  duty  is  not  one  of  the 
tests  prescribed  for  the  application  of 
the  similitude  clause  in  Act  1897.  U.  S. 
V.  Behrend  (1909)  167  Fed.  317,  92  C. 
C.  A.  629. 

To  apply  the  similitude  clause  in  Act 
1897,  it  is  not  necessary  that  all  the 
particulars  of  resemblance  mentioned 
should  exist;  but  the  presence  of  one 
of  the  qualities  is  sufficient  John  A. 
Paterson  &  Go.  v.  U.  S.  (1908)  166  Fed. 
733,  92  C.  C.  A.  524. 

Where  an  unenumerated  article  has  a 
very  vague  and  questionable  resem- 
blance to  some  enumerated  article,  and 
is  exactly  identical  with  another  enu- 
merated article,  its  status  under  the 
similitude  clause  in  Act  1897  is  fixed  by 
the  latter  condition;  the  former  being 
disregarded.    Id. 

Act  1897  does  not  require  that  simili- 
tude should  exist  in  all  four  of  the  re- 
spects specified.  One  of  these  resem- 
blances win  suffice.  U.  S.  v.  komada  & 
Co.  (1908)  162  Fed.  465^  89  C.  G.  A. 
385. 

In  Act  1897,  "texture"  does  not  relate 
to  liquids,  but  only  to  the  structure  of 
woven  fabrics.  Stratton  v.  Komanda  & 
Co.  (C.  0. 1906)  148  Fed.  125,  judgment 
reversed  U.  S.  v.  Komada  &  Co.  (1908) 
162  Fed.  465,  89  C.  C.  A.  385. 

In  applying  the  similitude  clause  in 
Act  1897,  relative  to  articles  similar 
to  other  articles  in  ''material,"  differ- 
ence in  the  original  materials  from 
which  the  articles  compared  is  not  con- 
trolling. The  law  concerns  itself  only 
with  the  condition  of  the  articles  at 
the  time  of  importation.  U.  S.  v.  Kom- 
ada &  Co.  (1908)  162  Fed.  465,  89  C.  O. 
A.  385. 

The  similitude  described  by  that  por- 
tion of  R.  S.  I  2499,  as  amended  by  Act 
March  3,  1883,  which  provides  that 
''nonenumerated  articles,  similar  in  ma- 
terial and  quality  and  texture,  and  the 
use  to  which  they  may  be  applied,  to  ar- 
ticles on  the  free  list,  and  in  the  man- 
ufacture of  which  no  dutiable  materials 
are  used,  shall  be  free,"  is  a  similitude 
in  all  four  of  the  particulars  mentioned 
therein.  T^azard  v.  Magone  (C.  C.  1889) 
40  Fed.  662. 

The  similitude  either  in  material,  qual- 
ity, texture,  or  the  use  to  which  it  may 
be  applied,  that  a  nonenumerated  manu- 
factured article  must  bear  to  an  enumer- 
ated article  chargeable  with  duty,  in  or- 
der to  subject  the  former  article  to  the 
same  rate  of  duty  which  is  levied  and 
charged   on   the   latter   article,    under 
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Act  1883,  mast  be  a  substantial  simili- 
tude, not  merely  an  adaptability  to  sale 
as  a  substitute  for  the  latter  article,  but 
representing  either  its  employment,  or 
its  effects  in  producing  a  result  Sykes 
V.  Magone  (C.  C.  1889)  38  Fed.  494; 
Weilbacher  ▼.  Merritt  (C.  C.  1888)  37 
Fed.  86. 

To  constitute  similarity  in  use,  within 
the  meaning  of  the  similitude  clause  of 
Act  1894,  which  will  require  a  nonenu- 
merated  article  to  be  classified  with  one 
enumerated,  the  uses  of  the  two  need  not 
be  identical  or  interchangeable.  U.  S.  ▼. 
Dana  (1900)  99  Fed.  433,  39  C.  G.  A. 
590. 

The  phrase  ''of  similar  description" 
in  the  tariff  act  of  1862  is  not  a  com- 
mercial term,  and  the  statute  does  not 
contemplate  that  goods  classed  under  it 
shall  be  in  all  respects  the  same. 
Greenleaf  v.  Goodrich  (1879)  101  U.  S. 
278,  283,  284,  25  L.  Ed.  845. 

An  article  not  named  in  Act  1846 
does  not  come  under  the  clause  provid- 
ing for  nonenumerated  articles,  where  it 
so  resembles  some  enumerated  article, 
in  quality,  material,  or  use,  as  to  be 
governed  by  the  similitude  clause  of 
Act  1842.  Ross  v.  Peaslee  (O.  C.  1855) 
Fed.  Gas.  No.  12,077. 

The  words  "similar  description'*  are 
to  be  understood  in  their  popular  and 
generally  received  meaning— goods  sim- 
ilar in  product,  and  adapted  to  similar 
uses,  and  not  necessarily  produced  by 
similar  processes  or  methods  of  manu- 
facture. Greenleaf  v.  Goodrich  (C.  G. 
1875)  Fed.  Gas.  No.  5.778. 

A  nonenumerated  article  is  to  be  clas- 
sified for  duty  under  the  similitude 
danse  of  a  tariff  act,  where  the  re- 
qoired  similitude  exists,  rather  than 
under  the  general  residuary  clause. 
Hahn  v.  U.  S.  (1900)  100  Fed.  635,  40 
C.  C.  A.  622,  reversing  judgment  U.  S. 
V.  Hahn  (G.  G.  1*99)  91  Fed.  755. 

If  an  article  is  found  not  enumerated 
in  the  tariff  laws,  the  first  inquiry  is 
whether  it  bears  similitude,  either  in 
material,  quality,  texture,  or  use  to 
which  it  may  be  applied,  to  any  article 
enumerated  as  chargeable  with  duty.  If 
it  does,  and  the  similitude  is  substan- 
tial, it  is  to  be  deemed  the  same  and  to 
be  charged  accordingly.  If  nothing  is 
found  to  which  it  bears  the  requisite 
similitude,  then  an  inquiry  is  to  be  in- 
atituted  as  to  its  component  materials, 
and  a  duty  assessed  at  the  highest  rates 
chargeable  on  any  of  the  materials. 
Arthur  v.  Fox  (1883)  2  Sup.  Gt  371, 
108  U.  S.  125,  27  L.  Ed.  675. 

The  question  of  similitude  is  one  of 
fact.  Herrman  v.  Miller  (1888)  8  Sup. 
Ct.  1090,  1091, 127  U.  S.  363,  32  L.  Ed. 
186;  Same  v.  Arthur's  Bx'rs  (1887)  127 
U.  S.  363,  8  Sup.  Gt.  1090,  32  L.  Ed. 
186;  U.  S.  V.  Komada  &  Go.  (1908)  162 
Fed.  466,  89  G.  G.  A.  385  (reversing 
judgment  Stratton  v.  Komada  &  Go.  [G. 
C.  1906]  148  Fed.  125) ;  Greenleaf  v. 
Goodrich  (G.  G.  1875)  Fed.  Gas.  No. 
6.778;   Gamble  v.  Mason  (G.  G.  1858) 


Fed.  Gas.  No.  5,200;  U.  S.  v.  Buss  & 
Warner  (1912)  3  Gt  Gust  App.  87. 
See,  also,  Robins  v.  TJ.  S.  (1911)  1  Gt 
Gust  App.  252. 

—  Not  enumerated^-^o  place  an  ar- 
ticle among  those  designated  as  "enu- 
merated,*' so  that  it  does  not  come  with- 
in the  operation  of  the  similitude  clause 
of  a  customs  law,  it  is  not  necessary 
that  it  should  be  specifically  mentioned. 
In  re  Wise  (G.  G.  1898)  93  Fed.  443. 

In  order  to  remove  an  imported  ar- 
ticle from  the  operation  of  a  tariff 
provision  for  merchandise,  not  "enumer- 
ated," it  is  not  necessary  to  show  that 
there  is  an  enumeration  of  the  article 
according  to  its  chief  use.  It  is  enough 
if  there  is  an  enumeration  describing 
any  minor  use.  Dodge  &^01cott  v.  U.  S. 
(G.  G.  1891)  130  Fed.  624. 

Before  the  nonenumerated  provision 
can  be  resorted  to  it  must  be  found  that 
the  article  is  not  fairly  included  within 
any  of  the  enumerating  clauses  of  .the 
act  General  Electric  Go.  v.  U.  S. 
(1913)  4  Gt  Gust  App.  398. 

Where  an  article  is  designated  eo 
nomine,  whether  for  duty  or  to  be  free 
of  duty,  such  designation  must  prevail 
over  words  of  a  general  description.  U. 
S.  v.  Hatters'  Fur  Exchange  (1911)  1 
Gt  Gust  App.  198. 

Component  of  ohief  vaino.'-In  deter- 
mining what  is  the  component  mate- 
rial of  chief  value  in  a  manufactured 
article,  under  R.  S.  8  2499,  as  amended 
by  Act  1883  (22  Stat  491),  the  value 
of  the  materials  should  be  taken  at  the 
time  they  were  put,  together  in  the 
completed  article,  and  not  in  their  raw 
state,  as  received  by  the  manufacturer. 
The  express  provision  to  this  effect  in 
Act  1890  was  merely  declaratory  of  the 
law.  Seeberger  v.  Hardy  (1893)  14 
Sup.  Gt  170,  171,  150  U.  S.  420,  37 
L.  Ed.  1129. 

Act  1897,  providing  that  the  compo- 
nent material  of  chief  value  in  import- 
ed merchandise  shall  be  determined 
with  reference  to  the  value  of  the  com- 
ponents in  their  condition  as  found  in 
the  article,  means  the  state  which  the 
materials  are  in  when  put  together, 
without  regard  to  their  value  after  be- 
ing advanced  to  completion.  U.  S.  v. 
Johnson  &  Johnson  (1907)  154  Fed.  39, 
83  G.  G.  A.  151,  reversing  judgment 
Kraemer  v.  U.  S.  (G.  G.  1906)  146  Fed. 
148,  and  writ  of  certiorari  denied  John- 
son &  Johnson  v.  U.  S.  (1907)  28  S.  Gt 
261,  207  U.  S.  596,  52  L,  Ed.  356. 

Under  section  7,  Act  1897,  providing 
that  the  component  material  of  chief 
value  in  imported  merchandise  "shall  be 
determined  by  the  ascertained  value 
of  such  material  in  its  condition  as 
found  in  the  article,"  held  that,  as  to 
woven  fabrics,  the  ascertainment  should 
be  made  with  reference  to  the  time  the 
process  of  weaving  commences;  that 
the  operation  of  warping  is  not  a  part 
of  such  process;  and  that  the  cost  of 
such  operation  should  be  included  whol- 
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ly  in  the  value  of  the  material  constitut- 
ing the  warp  of  the  fal^rics,  and  not 
distributed  between  the  warp  and  the 
weft  XJ.  S.  V.  Hoeninghaus  &  Gurtiss 
(1905)  137  Fed.  478,  69  O.  C.  A.  626, 
affirming  judgment  Hoeninghaus  &  Cur- 
tis V.  U.  S.  (0.  C.  1904)  131  Fed,  570. 

Held,  that  the  provision  in  Act  1897, 
that  "the  value  of  each  component  ma- 
terial shall  be  determined  by  the  ascer- 
tained value  of  such  material  In  its  con- 
dition as  found  in  the  article,"  does  not 
mean  the  value  of  the  materials  as  they 
go  into  the  hands  of  the  manufacturer, 
but  when  in  the  condition  that  nothing 
remains  to  be  done  to  them  by  the  man- 
ufacturer, except  to  put  them  together 
to  make  the  completed  product  Hoen- 
inghaus &  Curtis  V.  U.  S.  (C.  C.  1904) 
131  Fed.  570,  judgment  affirmed  U.  S. 
V.  Hoeninghaus  &  Curtlss  (1905)  137 
Fed.  478,  69  O.  O.  A.  626. 

Where  a  tariff  enumeration  is  descrip- 
tive of  the  use  of  imported  merchandise, 
the  chief  or  predominant  use  of  an  ar- 
ticle should  control  in  determining 
whether  or  not  it  comes  within  that 
enumeration.  U.  S.  v.  Lehn  (C.  C. 
1901)  124  Fed.  87. 

In  manufacturing  certain  braids  com- 
posed of  cotton  and  India  rubber,  nine- 
tenths  of  the  labor  was  employed  on 
the  cotton.  Held  that,  under  Act  1897, 
it  was  proper  to  add  this  cost  of  labor 
to  the  original  cost  of  the  cotton,  in 
finding  the  component  material  of  chief 
value,  rather  than  to  apply  the  value 
of  the  labor  equally  between  the  cotton 
and  the  rubber.  Calhoun  v.  U.  S.  (0. 
C.  1901)  122  Fed.  894. 

That  component  material  of  chief  val- 
ue means  a  component  material  which 
shall  exceed  in  value  any  other  single 
component  material  of  the  article  is  the 
signification  prescribed  for  that  phrase 
by  paragraph  481,  Act  1909.  Hawley 
&  Letzerich  v.  U.  S.  (1915)  6  Ct 
Cust  App.  45. 

To  ascertain  the  material  of  chief 
value  in  any  manufacture  the  value  of 
the  materials  should  be  determined  as 
of  the  time  when  they  have  reached 
such  condition  that  nothing  remains  to 
be  done  by  the  numufacturer  except  to 
put  them  together.  Bing  &  (3o.'s  Suc- 
cessors V.  U.  S.  (1912)  3  Ct  Cust  App. 
211.  See,  also,  U.  S.  v.  Meadows  (1911) 
2  Ct  Cust  App.  143. 

To  bring  a  manufacturing  material 
within  a  particular  designation  in  a  tar- 
iff law  that  covers  one  of  the  ultimate 
uses  of  that  material,  it  should  be 
found  to  be  so  far  advanced  by  the  pro- 
cesses applied  to  it  in  fitting  it  for  that 
ultimate  use  that  either  on  an  examina- 
tion per  se  its  ultimate  use  is  dear  or 
it  ik  found  so  far  advanced  that  its 
utility  for  another  possible  use  has 
been  destroyed.  Athenia  Steel  Sc  Wire 
Co.  V.  U.  S.  (1911)  1  Ct  Cust  App. 
494. 

Where  no  proper  conclusion  can  be 
drawn  from  the  evidence  as  to  what  in 
fact  was  the  component  of  chief  value 
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in  an  article,  no  attempt  to  classify  the 
article  according  to  its  component  of 
value  in  chief  will  be  made,  and  the 
finding  of  the  board  of  general  apprais- 
ers will  be  afllrmed.  Strakosh  v.  U.  S. 
(1911)  1  Ct  Cust  App.  360. 

Dutiable  goods  imported  mixed  with 
other  goods  subject  to  another  rate  of 
duty  or  none  at  all,  if  practicably  sep- 
arable or  if  determinable  in  quantity 
may,  on  a  levy  of  duties,  be  segregated 
for  that  purpose.  XJ.  S.  v.  Waterhouse 
(1911)  1  Ct  Cust  App.  353.  See,  also. 
Same  v.  Ranlctt  (1898)  19  Sup.  Ct. 
114,  172  U.  S.  133,  43  L.  Ed.  393. 

Rate  of  duty^— The  provision  in  Act 
1897,  that  merchandise  to  which  "two 
or  more  rates  of  duty  shall  be  applica- 
ble ♦♦  ♦  shall  pay  duty  at  the  high- 
est of  such  rates"  held  not  to  apply  in 
a  case  where  one  paragraph  provides 
an  ad  valorem  and  the  other  a  specific 
rate.  Loggie  v.  U.  S.  (1905)  137  Fed. 
813,  70  C.  C.  A.  433. 

In  the  classification  of  imported  ar- 
ticles it  is  immaterial  that  they  were 
put  in  an  unfinished  condition  to  escape 
a  higher  rate  of  duty.  Hunter  v.  XJ.  S. 
(C.  C.  1906)  143  Fed.  914. 

R.  S.  §  2499,  as  amended  by  Act 
March  3,  1883,  providing  that  "if  two 
or  more  rates  of  duty  should  be  applica- 
ble to  any  imported  article,  it  shall  be 
classified  for  duty  under  the  highest  of 
such  rates,"  applies  to  a  manufactured 
article  composed  partly  of  metal  and 
partly  of  paper,  the  latter  being  the 
material  of  chief  value.  Hohenstein  ▼. 
Hedden  (C.  C.  1889)  38  Fed.  94,  judg- 
ment reversed  (1893)  13  S.  Ct  1047, 
149  U.  S.  776,  37  L.  Ed.  963. 

Where  two  provisions  of  the  tariff 
act  apply  to  an  imported  article,  the 
first  of  which  provisions  is  qualified  by 
the  phrase,  "not  o^erwise  provided 
for,"  while  the  second  contains  no  such 
qualifying  phrase,  the  article  is  proper- 
ly dutiable  under  the  second  provision, 
and  must  be  held  to  be  therein  "other- 
wise provided  for,"  so  as  to  take  it  out 
of  the  operation  of  the  first  provision. 
Zucker  &  Levett  Chemical  Co.  v.  Ma- 
gone  (C.  C.  1889)  37  Fed.  776. 

Act  Aug.  30,  1842,  §  20,  providing 
that  on  all  articles  manufactured  from 
two  or  more  materials  the  duty  shall 
be  assessed  at  the  highest  rates  at 
which  any  of  its  component  parts  may 
be  chargeable,  though  not  repealed  by 
Act  June  30,  1846,  applies  only  in  cases 
where  an  article  has  not  been  specially 
provided  for  by  the  later  act  Lottimer 
V.  Lawrence  (O.  O.  1850)  Fed.  Cas. 
No.  8,521. 

The  present  merchandise  before  and 
at  the  time  of  the  passage  of  Act  1909 
was  known  commercially  as  beads  and 
known  also  commercially  as  agate  but- 
ton blanks,  and  under  the  testimony  it 
cannot  be  well  said  that  either  desig- 
nation is  the  more  specific.  According- 
ly, the  articles  fall  within  the  final 
clause  of  paragraph  481  of  the  act  in 
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question,  by  which  they  must  take  the 
higher  rate  of  duty  assessed  upon  the 
two  classifications.  American  Bead  Co. 
T.  U.  S.  (1914)  5  Ct  Oust.  App.  459. 

An  article  imported  may  not  be  con- 
fioed  in  use  exclusively  to  the  purpose 
for  which  it  is  imported,  and,  if  sold  to 
persons  who  use  it  for  other  purposes, 
its  classification  is  not  thereby  changed 
and  the  rate  of  duty  should  be  assessed 
for  its  general  and  commonly  known 
use.  Vandiver  v.  U.  S.  (1911)  1  Ct 
Gust  App.  194. 

Paragraph  481,  Act  1909,  providing 
that  if  two  or  more  rates  of  duty  shall 
be  applicable  to  any  imported  article,  it 
is  dutiable  at  the  highest  of  such  rates, 
will  be  construed  in  case  of  ambiguity 
in  favor  of  the  importer.  Woolworth 
V.  U.  S.  (1910)  1  Ct  Oust  App.  120. 


All  doubts  arising,  ujidefr,  jiie  act  are 
presumptively  to  be  resoiv(;d.in  favor 
of  the  lower  rate  of  duty,*  s^^  adhere 
the  act  mentions  or  describes  thS  came 
article  in  two  different  places,  when  th(> 
higher  rate  governs.  (1894)  21  Op. 
Atty.  Gen.  66. 

Where  certain  merchandise,  consist- 
ing of  a  fabric  composed  of  silk,  cot- 
ton, and  worsted,  met  all  the  require- 
ments of  Schedule  L  of  Act  March  3, 
1883  (22  Stat  610),  and  also  fulfilled 
all  the  conditions  imposed  by  Schedule 
K  of  the  same  act  for  classification  for 
duty  thereunder,  held  that  under  sec- 
tion 2499,  R.  S.  it  should  be  classified 
for  duty  under  Schedule  L,  which  im- 
poses the  higher  rate.  (1889)  18  Op. 
Atty.  Gen.  367. 


FREE  LIST 

That  on  and  after  the  day  following  the  passage  of  this  Act,  except 
as  otherwise  specially  provided  for  in  this  Act,  the  articles  men- 
tioned in  the  following  paragraphs  shall,  when  imported  into  the 
United  States  or  into  any  of  its  possessions  (except  the  Philippine 
Islands  and  the  islands  of  Guam  and  Tutuila),  be  exempt  from  duty : 


Notes  of 

Construction  of  free  list^— Where  an 

item  in  the  free  list  has  been  continued 
without  change  as  it  was  in  Act  1846, 
it  will  be  held  to  have  the  same  mean- 
ing now  that  it  had  at  the  time  of  the 
passage  of  Act  July  80,  1846  (9  Stat 
42).  Sixty-Five  Terra  CotU  Vases  (D. 
C.  1882)  10  Fed.  880. 


Deolslonji 

Section  2  of  Act  Oct.  1,  1890  (26 
Stat.  602),  is  exhaustive  upon  the  sub- 
ject of  free  entry  of  goods,  so  that  an 
article  not  mentioned  In  said  section 
cannot  be  held  to  be  nondutiable  be- 
cause of  any  previous  law  granting  it 
exemption  from  duty.  (1893)  20  Op. 
Atty.  Gen.  630. 


387.  Acids :  Acetic  or  pyroligneous,  arsenic  or  arsenious,  [carbolic,] 
chromic,  fluoric,  hydrofluoric,  hydrochloric  or  muriatic,  nitric,  phos- 
phoric, [phthalic]  prussic,  silicic,  sulphuric  or  oil  of  vitriol,  and  valeri- 
anic. 

The  words  "carbolic"  and  "phthalic"  in  this  paragraph,  inclosed  in  brack- 
ets, were  repealed  by  Act  Sept,  8,  1916,  c.  463,  §  502,  post,  §  5291c  and  cer- 
tain duties  imposed  upon  said  articles  by  §§  500,  501,  of  said  Act  Sept  8, 
1916,  c.  463,  post,  §8  5291a,  6291b. 

Votes  of  Deolsloaa 


Crude  oarbollo  aold.~Grude  carbolic 
add,  although  not  chemically  an  acid, 
held  entitled  to  free  entry  under  para- 
graph 473  of  Act  1890  as  an  "acid  used 
for  manufacturing  purposes,"  and  is 
oot  dutiable  under  paragraph  19  as  a 
preparation  of  coal  tar.  SchoeUkopf, 
Hartford  &  Maclagan  ▼.  U.  S.  (C.  O. 
1S99)  94  Fed.  640. 

Crystal  oarbolle  acld^— A  coal  tar 
preparation  from  which  crystal  car- 
bolic acid  is  made  by  "refining"  held  ad- 
missible free  from  duty,  as  an  acid, 
within  Act  1890,  par.  473,  and  not  du- 

388.  Aconite. 

389.  Acorns,  raw,  dried  or  undried,  but  unground, 

390.  Agates,  unmanufactured. 

Notes  of  Deolaioiui 

Agates^— Mineralogical    specimens    of      polished,  were  free,  under  Rev.  St  § 
agates  in  rectangular  pieces,  faced  and      2503,  as  "agates,  unmanufactured,"  and 
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tiable  under  paragraph  19,  which  re- 
lates to  ''all  preparations  of  coal  tar, 
not  colors  or  dyes,  not  specially  pro- 
vided for."  Appeal  of  Schultz  (O.  C. 
1899)  94  Fed.  820. 

Loretln^— Loretin,  a  medicinal  prepa- 
ration, the  medicinal  action  of  which  as 
an  antiseptic  and  otherwise  is  chiefly 
due  to  its  add  properties,  held  free, 
under  paragraph  363  of  Act  1894,  as  an 
"add  used  for  medicinal  purposes,"  and 
not  dutiable,  under  paragraph  59,  as  a 
medicinal  preparation.  Koechl  y.  U.  S. 
(O.  C.  1898)  84  Fed.  954. 
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"precious  stones  of  all  kinds.*'    U. 
Hahn  (O.  C.  1899)  91  Fed.  755. 


S.  ▼. 


were  not  4Htia6le*:afider  section  2513, 
or,  either  ;ditectly  or  by  assimilation, 
under*  tsJ^jbroVision  in  section  2502  for 

*.  39l!* Agricultural  implements:  Plows,  tooth  and  disk  harrows, 
h'^aders,  harvesters,  reapers,  agricultural  drills  and  planters,  mowers, 
horserakes,  cultivators,  thrashing  machines,  cotton  gins,  machinery  for 
use  in  the  manufacture  of  sugar,  wagons  and  carts,  and  all  other 
agricultural  implements  of  any  kind  and  description,  whether  specifi- 
cally mentioned  herein  or  not,  whether  in  whole  or  in  parts,  including 
repair  parts. 

Notes  of  Deolsloiu 


Agricultural  Implements.  —  Knives 
with  folding  blades  held  not  free  of  duty 
as  agricultural  implements.  See  para- 
graph 128. 

Lawn  rakes  held  not  dutiable  as 
agricultural  implements.  See  para- 
graph 167. 

An  agricultural  implement  seryes 
some  purpose  in  the  production  of  food 
from  the  soil  or  in  the  raising  of  do- 
mestic animals  thereon.  U.  S.  v.  Tower 
(1916)  6  Ct.  Oust  App.  562. 

That  some  of  the  articles  dutiable 
under  paragraph  128  may  be  put  to 
agricultural  uses,  and  that  paragraph 
391  exempts  from  duty  all  agricultural 
implements,  creates  no  irreconcilable 
conflict  Quirk  v.  U.  S.  (1915)  6  Ct 
Cust.  App.  444. 

Agricultural  implements  are  such  aa 
are  employed  in  pursuits  that  minister 
to  human  and,  incidentally,  animal  sub- 
sistence; to  the  requirements  of  life 
(food)  and  possibly  men's  comfort 
(raiment),  and  not  merely  pleasurable 
or  ornamental  ends.  U.  S.  v.  Boker  & 
Co.  (1915)  6  Ct  Cust  App.  243. 

'*A11  other  agricultural  implements" 
includes,  it  is  true,  all  implements  de- 
voted to  agriculture  proper,  but  the 
chief  use  here,  as  always,  determines 


the  classification,  and  these  shears* 
suited  for  pruning  trees  and  shrubbery, 
were  not  dutiable  as  agricultural  im- 
plements under  paragraph  391,  Act 
1913.    Id. 

Fralses.— "Fraises"— the  abrading 
parts  of  machines  which  sharpen  the 
knjves  of  beet-cutting  machines— being 
shown  to  be  indispensable  to  the  opera- 
tion of  the  sharpening  machines  and 
used  exclusively  for  that  purpose,  the 
cutting  machines  being  shown  to  be  in- 
dispensable to  the  operation  of  a  beet- 
sugar  factory,  are  entitled  to  free  en- 
try under  paragraph  391,  Tariff  Act 
1913,  as  "machinery  for  use  in  the 
manufacture  of  sugar  *  *  *  and  all 
other  agricultural  implements  of  any 
kind  and  description,  whether  specially 
mentioned  herein  or  not,  whether  in 
whole  or  in  parts,  including  repair 
parts."  U.  S.  y.  American  Express 
Co.  (1916)  6  Ct  Cust  App.  494. 

Whether  in  whole  er  In  partem— The 

phrase  "whether  in  whole  or  in  parts" 
relates  not  only  to  "all  other  agricul- 
tural implements"  but  also  to  the  ar- 
ticles, appliances,  or  machines  anteced- 
ently enumerated.  U.  S.  v.  American 
Express  (>>.  (1916)  6  Ct  Cust  App. 
494. 


392.  Albumen,  not  specially  provided  for  in  this  section. 
Votes  of  Deelsloiui 


Albumen^-An  article  which  is  not  an 
albumen  in  the  technical  language  of 
chemists,  though  one  in  common  speech, 
held  not  within  Act  1897,  par.  246, 
putting  a  duty  on  "albumen,  egg  or 
blood,"  but  within  paragraph  468 
putting  on  the  free  list  "albumen  not 
specially  provided  for."  Merchants' 
Despatch  Transp.  Co.  v.  XJ.  S.  (C.  (X 
1903)  121  Fed.  443. 


It  is  not  a  matter  of  common  knowl- 
edge that  a  substance  obtained  as  this 
was  is  albumen  within  paragraph  392, 
Act  1913,  the  chemical  analysis  relied 
on  by  the  importers  showing  the  sub- 
stance to  be  77.90  per  cent,  protein,  10 
per  cent,  starch,  and  12.10  per  cent 
moisture  and  fat  U.  S.  v.  Kuyper  & 
Co.  (1915)  6  Ct  Cust  App.  142. 


393.  Alcohol,  methyl  or  wood. 

394.  (Repealed.) 

This  paragraph  was  repealed  by  Act  Sept  8,  1916,  c  463,  {  502,  post,  { 
5291c,  and  certain  duties  imposed  upon  the  articles  enumerated  therein  by  {§ 
500,  501,  of  said  Act  Sept  8,  1916,  c.  463,  post,  §§  5291a,  5291b.  Said  para- 
graph read  as  follows: 

"394.  Alizarin,  natural  or  synthetic,  and  dyes  obtained  from  alizarin,  an- 
thracene, and  carbazol." 

Notes  of  Deolsiona 


Artificial  alizarin.— The  term  "artifici- 
al alizarin,"  as  used  in  tariff  acts,  has 
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acquired  a  definite  meaning,  by  which 
it  is  limited  to  such  dyestuffs  as  are 
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derired  from  anthracin;  and  colors 
known  as  alizarin  blacks  and  browns, 
which  are  not  so  derived,  although  they 
respond  folly  to  the  alizarin  tests,  are 
not  within  paragraph  469  of  the  free 
list  of  Act  1897,  but  are  dutiable  under 
paragraph  15,  as  coal  tar  dyes  or  colors 
not  .specially  provided  for.  Farbenfa- 
briken  of  Elberfeld  &  Co.  v.  U.  S. 
(1900)  102  Fed.  603,  42  C.  C.  A.  525; 
FarbenfabrLken  of  Elberfeld  Cow  v. 
Same  (G.  G.  1900)  99  Fed.  553. 

Alizarin  blacks— Alizarin  black  is 
properly  classified  under  Act  1890,  par. 
478,  of  the  free  list,  and  not  under 
paragraph  18,  as  a  coal  tar  color  not 
specially  provided  for.  Wm.  J,  Mathe- 
son  &  Go.  V,  U.  S,  (G.  G.  1899)  99  Fed. 
430;  Id.  (G.  O.  1896)  90  Fed,  276. 

Alizarin  bluesw— Alizarin  blue,  of  a 
new  form,  not  known  at  the  time  of 
the  passage  of  Act  1890,  was  neverthe- 
less to  be  classed  as  such,  under  para- 
graph 478,  and  not  as  a  coal  tar  color, 
under  paragraph  18.  U.  S.  ▼.  Sehlbach 
(1898)  90  Fed.  798,  33  G.  G.  A.  277; 
Sehlbach  v.  U.  S.  (G.  G.  1897)  84  Fed. 
157. 

Alizarin  brown.— The  dyes  known  as 
"alizarin  brown"  and  "coerulein"  are 
not  shown  to  be  "derived  from  anthra- 
cin," so  as  to  be  free  from  duty,  under 
Act  1897,  par.  469,  by  the  facts  that  the 
presence  of  anthracin  in  the  colors  has 
been  determined  by  chemical  tests,  that 
no  chemical  examination  of  the  article 
will  satisfactorily  disclose  the  raw  ma- 
terials from  which  the  dye  is  made,  and 
that  the  only  other  sources  of  informa* 
tion  accessible  to  the  government  are 
the  statement  of  the  maker  or  importer, 
if  he  chooses  to  make  one,  or  of  the 
spediication  in  the  patent,  if  there  be 
one,  since  not  conclusive  that  the  word 
"derived"  should  be  used  in  its  tech- 
nical or  chemical  sense  of  having  an- 
thracin as  a  base,  or  responding  to  the 


chemical  tests  for  anthracin,  as  dis- 
tinguished from  its  ordinary  sense. 
Pickhardt  v.  U.  S.  (G.  G.  1900)  99  Fed. 
719. 

Alizarin  violets— Alizarin  violet,  known 
as  "alizarin  cyanine  R,"  was  entitled  to 
free  entry  as  an  alizarin  color  or  dye, 
under  paragraph  368  of  Act  1894,  and 
was  not  dutiable  as  a  coal-tar  product, 
under  paragraph  14  of  said  act  Klip- 
stein  V.  U.  S.  (G.  G.  1899)  94  Fed.  356. 

Alizarin  yelloww— A  substance  which 
responds  to  the  alizarin  tests,  and 
which  is  commercially  known  and  dealt 
in  as  "alizarin,"  or  "alizarin  yellow," 
is  free,  under  paragraph  595  of  Act 
1883.  though  not  chemically  alizarin. 
Selbach  v.  U.  S.  (G.  G.  1897)  78  Fed. 
803,  decree  modified  U.  S.  v.  Sehlbach 
(1898)  90  Fed.  798,  33  G.  G.  A.  277. 

Carbazold— Garbazol  is  a  chemical 
compound  distinct  from  anthracin,  hav- 
ing a  different  chemical  formula,  and  it 
is  used  to  produce  different  dyes  from 
those  derived  from  anthracin.  The  fact 
that  carbazol  is  found  in  association 
with  anthracin  does  not  leave  it  open 
to  say  that  a  product  derived  solely 
from  carbazol,  not  including  anthracin, 
is  derived  from  anthracin.  The  dyes 
here  are  a  product  of  coal  tar,  some 
elements  being  eliminated,  but  none 
added,. to  produce  carbazol.  They  were 
dutiable  at  30  per  cent,  ad  valorem  un- 
der paragraph  15,  Act  1909.  Gassella 
Golor  Go.  V.  U.  S.  (1913)  4  Gt.  Gust 
App.  113. 

Lake  pigments— A  lake  pigment,  class- 
ed by  the  government  chemist  as  an 
"alizarin  color"  comes  within  Act  1894, 
par.  368,  providing  for  the  free  entry 
of  alizarin  colors,  and  is  not  subject  to 
duty  under  section  48,  providing  for  a 
duty  on  all  paints,  lakes,  etc.,  not 
specially  provided  for  in  the  act. 
Keppelmann  ▼.  U.  S.  (G.  G.  1902)  116 
Fed.  77. 


395.  Ammonia,  sulphate  of,  perchlorate  of,  and  nitrate  of. 


Notes  of  Decisions 

Sulphate   of   ammoniac-Sulphate   of 

ammonia,  though  made  exclusively  from 
bone,  held  dutiable  under  Act  1890,  par. 
10,  and  cannot  be  admitted  free  of 
duty,  under  paragraph  6(X),  as  a  sub- 
stance   "expressly   used   for   manure," 


even  when  imported  and  actually  used 
for  the  manufacture  of  fertilizers.  Ma- 
rine V.  George  E.  Bartol  &  Co.  (C.  G. 
1894)  60  Fed.  601,  following  Magone  v. 
Heller  (1893)  14  Sup.  Ct  18,  150  U. 
S.  70,  37  L.  Ed.  1001. 


396.  Antimony  ore  and  stibnite  containing  antimony,  but  only  as 
to  the  antimony  content. 

Notes  of  Deeislons 

Crude  sulphide  of  antlmony^-Crude  6  as  a  "nonenumerated  article  manu- 
solphide  of  antimony  held  classifiable  factured  in  whole  or  in  part,"  the  word 
under  Act  1897,  Free  List,  par.  476,  "sulphite"  being  regarded  as  a  mis- 
covering  "antimony  ore,  crude  sulphite  print  for  "sulphide."  McKesson  v.  U. 
of,"  and  not  assessable  under  section  S.  (G.  G.  1902)  113  Fed.  996. 

397.  Any  animal  imported  by  a  citizen  of  the  United  States,  specially 
for  breeding  purposes,  shall  be  admitted  free,  whether  intended  to 
be  used  by  the  importer  himself  or  for  sale  for  such  purposes :   Pro- 
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prided,  That  no  such  animal  shall  be  admitted  free  unless  pure  bred 
of  a  recognized  breed,  and  duly  registered  in  a  book  of  record  recog- 
nized by  the  Secretary  of  Agriculture  for  that  breed :  And  provided 
further,  That  the  certificate  of  such  record  and  pedigree  of  such  ani- 
mal shall  be  produced  and  submitted  to  the  Department  of  Agricul- 
ture, duly  authenticated  by  the  proper  custodian  of  such  book  of 
record,  together  with  an  affidavit  of  the  owner,  agent,  or  importer  that 
the  animal  imported  is  the  identical  animal  described  in  said  certificate 
of  record  and  pedigree.  The  Secretary  of  Agriculture  may  prescribe 
such  regulations  as  may  be  required  for  determining  the  purity  of 
breeding  and  the  identity  of  such  animal :  And  provided  further,  That 
the  collectors  of  customs  shall  require  a  certificate  trom  the  Depart- 
ment of  Agriculture  stating  that  such  animal  is  pure  bred  of  a  recog- 
nized breed  and  duly  registered  in  a  book  of  record  recognized  by  the 
Secretary  of  Agriculture  for  that  breed. 

The  Secretary  of  the  Treasury  may  prescribe  such  additional  regu- 
lations as  may  be  required  for  the  strict  enforcement  of  this  provision. 

Horses,  mules,  and  asses  straying  across  the  boundary  line  into  any 
foreign  country,  or  driven  across  such  boundary  line  by  the  owner 
for  temporary  pasturage  purposes  only,  together  with  their  offspring, 
shall  be  dutiable  unless  brought  back  to  the  United  States  within 
six  months,  in  which  case  they  shall  be  free  of  duty,  under  regulations 
to  be  prescribed  by  the  Secretary  of  the  Treasury :  And  provided  fur- 
ther. That  the  provisions  of  this  Act  shall  apply  to  all  such  animals 
as  have  been  imported  and  are  in  quarantine  or  otherwise  in  the  cus- 
tody of  customs  or  other  officers  of  the  United  States  at  the  date  of 
the  taking  effect  of  this  Act. 

Notes  of  Deolaloiui 


Pasturages-Paragraph  873  of  Act 
1894,  providing  that  cattle  driven  across 
the  boundary  line  into  a  foreign  coun- 
try for  pasturage  purposes  may,  to- 
gether with  their  increase,  be  brought 
back  free  of  duty,  does  not  apply  to 
the  increase  of  animals  transported  by 
railroad  far  into  the  interior  of  a  for- 
eign country  for  the  stocking  of  a 
ranch.  U.  S.  v.  Cloete  (1897)  81  Fed. 
399,  26  C.  C.  A.  452. 

Where  cattle  were  owned  in  Mexican 
territory  and  regularly  imported  into 
the  United  States,  the  owner  was  li- 
able for  duties  thereon,  though  they 
previously  had  been  in  this  country. 
De  Celis's  Adm'r  v.  U.  S.  (1877)  13  Ct 
CL  117. 

Proof  of  pedlgreew— In  order  that  a 
horse  of  pure  breed,  imported  specially 
for  breeding  purposes,  should  be  en- 
titled to  free  entry,  under  paragraph 
482  of  Act  1890,  it  was  requisite  that 
proofs  of  pedigree  and  identity,  as 
prescribed  by  the  second  proviso  to 
that  paragraph,  should  be  furnished  to 
the  customs  officers;  and,  if  this  were 
not  done,  it  was  proper  to  assess  the 
appropriate  duty,  and  such  assessment 
could  not  thereafter  be  disturbed  by  the 
court  on  proofs  of  pedigree,  etc.,  pro- 
duced before  it  Beck  v.  U.  S,  (C.  O. 
1897)   84  Fed.  160. 

Regulations  of  Secretary  of  Treasury. 
—Under  the  revenue  law  (R.  S.  §  2505) 
providing  that  "all  animals  alive,  spe- 
cially imported  for  breeding  purposes 
from  beyond  the  seas,  shall  be  admitted 
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free  [of  duty]  upon  proof  thereof  sat- 
isfactory to  the  secretary  of  the  treas- 
ury, and  under  such  regulations  as  be 
may  prescribe,*'  the  secretary  cannot 
by  regulations  confine  the  operation 
of  the  statute  to  animals  of  '^superior 
stock,"  nor  put  into  the  body  of  the 
statute  a  limitation  which  Congress  did 
not  think  it  necessary  to  prescribe. 
MorriU  v.  Jones  (1882)  1  Sup.  Ct  423, 
424,  106  U.  S.  466,  27  L.  Ed.  267. 

The  requirement  in  the  regulations  of 
the  Secretary  of  the  Treasury  that 
proof  should  be  produced  of  the  regis- 
try of  the  grandsires  and  grandams  of 
animals  imported  for  breeding  purpos- 
es is  not  in  contravention  of  the  statute. 
Borden  v.  U.  S.  (C.  C.  1904)  132  Fed. 
205. 

Restrictions    on    Importatlon.'-Para- 

graph  473  of  Act  1897  does  not  limit 
such  right  of  free  importation  to  citi- 
zens of  the  United  States,  nor  restrict 
it  to  animals  imported  for  the  personal 
use  of  the  importer,  and  not  for  sale; 
and,  in  view  of  the  manifest  policy  of 
the  provision  to  encourage  improve- 
ment in  the  breeds  of  live  stock  by 
farmers  and  stock  raisers,  neither  the 
administrative  officers  nor  the  courts 
are  authorized  to  read  such  restriction 
into  the  law.  In  re  Page  (G.  C.  1904) 
128  Fed.  317. 

Act  1883  limits  free  importation  of 
animals  to  such  as  are  imported  for 
the  particular  purpose  of  breeding; 
and  it  is  a  sufficient  compliance  with 
the  statute  that  the  importer,  in  good 
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faith,  intends  them  for  that  purpose,  it  necessary  or  desirable  to  do  so. 
and  it  does  not  prevent  his  otherwise  U.  S.  v.  One  Hundred  and  Ninety- Six 
disposing  of  them  if  he  afterwards  finds      Mares  (C.  C.  1886)  29  Fed.  139. 

398.  Animals  brought  into  the  United  States  temporarily  for  a  pe- 
riod not  exceeding  six  months,  for  the  purpose  of  breeding,  exhibi- 
tion or  competition  for  prizes  offered  by  any  agricultural,  polo,  or 
racing  association ;  but  a  bond  shall  be  given  in  accordance  with  reg- 
ulations prescribed  by  the  Secretary  of  the  Treasury;  also  teams  of 
animals,  including  their  harness  and  tackle,  and  the  wagons  or  other 
vehicles  actually  owned  by  persons  emigrating  from  foreign  countries 
to  the  United  States  with  their  families,  and  in  actual  use  for  the 
purpose  of  such  emigration  under  such  regulations  as  the  Secretary 
of  the  Treasury  may  prescribe;  and  wild  animals  intended  for  ex- 
hibition in  zoological  collections  for  scientific  and  educational  purposes, 
and  not  for  sale  or  profit. 

399.  Annatto,  roucou,  rocoa,  or  Orleans,  and  all  extracts  of. 

Notes  of  Deolsioiis 

Rocoad— Rocoa,  having  a  distinct  com-  berry  or  vegetable.  Act  Aug.  80,  1842. 
mercial  name,  held  not  dutiable  as  Sclineider  v.  Lawrence  (C.  G.  1853) 
anliatto,  nor  entitled  to  entry  free  as  a      Fed.  Gas.  No.  12,470. 

400.  Antitoxins,  vaccine  virus,  and  all  other  serums  derived  from 
animals  and  used  for  therapeutic  purposes. 

Notes  of  Deelsloiui 

Anthrax  vaccine  or  blackleg.— A  prep-  teur  Vaccine  Co.  v.  XJ.  S.  (G.  G.  1900) 

aration  known   as   "anthrax   vaccine,"  123  Fed.  846. 

or  ••blackleg,"  which  is  used  for  the         Antltoxlne^-Antitoxine,  used  by  inoc- 

prevention   of  anthrax  or  blackleg,   a  ulation  for  the  prevention  and  cure  of 

disease  of  cattle,  held  included  within  diphtheria,  held  dutiable  as  a  "medicinal 

paragraph   692,   Free  List,  Act  1897,  preparation,"   under   paragraph   59   of 

relating    to    "vaccine    virus,"    and    is  Act  1894,   and  not  free,  under   para- 

thereby  taken  out  of  the  provision  in  graph  664,  as  "vaccine  virus."    Koechl 

paragraph  68,  for  "medicinal  prepara-  v.  U.  S.  (1898)  84  Fed.  448,  28  G.  G. 

tions  x^ot  specially  provided  for."    Pas-  A.  458;    U.  S.  v.  Schulze  (G.  G.  1896) 

77  Fed.  607. 

401.  Apatite. 

402.  Arrowroot  in  its  natural  state  and  not  manufactured. 

Notes  of  Deelsions 

Arrowroot.'-'Arrowroot  held  dutiable  rowroot  plant,  though  no  importations 

as  starch.    See  paragraph  234.  are  ever  made  in  that  form.    Leaycraf t 

Held,  that  the  provision  in  paragraph  &  Go.  v.  U.  S.  (1904)  130  Fed.  106,  64 

478,  Act  1897,  for  "arrowroot  in  its  G.  G.  A.  440,  affirming  judgment  (G.  G. 

natural  state  and  not  manufactured,"  1903)  124  Fed.  999. 
relates  to  the  tubers  or  root  of  the  ar- 

403.  Arsenic  and  sulphide  of  arsenic,  or  orpiment. 

404.  Articles  the  growth,  produce,  or  manufacture  of  the  United 
States,  when  returned  after  having  been  exported,  without  having 
been  advanced  in  value  or  improved  in  condition  by  any  process  of 
manufacture  or  other  means;  steel  boxes,  casks,  barrels,  carboys, 
bags,  and  other  containers  or  coverings  of  American  manufacture  ex- 
ported filled  with  American  products,  or  exported  empty  and  returned 
filled  with  foreign  products,  including  shooks  and  staves  when  re- 
turned as  barrels  or  boxes ;  also  quicksilver  flasks  or  bottles,  iron  or 
steel  drums  of  either  domestic  or  foreign  manufacture,  used  for  the 
shipment  of  acids,  or  other  chemicals,  which  shall  have  been  actually 
exported  from  the  United  States;  but  proof  of  the  identity  of  such 
articles  shall  be  made,  under  general  regulations  to  be  prescribed  by 
the  Secretary  of  the  Treasury,  but  the  exemption  of  bags  from  duty 
shall  apply  only  to  such  domestic  bags  as  may  be  imported  by  the  ex- 
porter thereof,  and  if  any  such  articles  are  subject  to  internal-revenue 
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tax  at  the  time  of  exportation,  such  tax  shall  be  proved  to  have  been 
paid  before  exportation  and  not  refunded;  photographic  dry  plates 
or  films  of  American  manufacture  (except  moving-picture  films),  ex- 
posed abroad,  whether  developed  or  not,  and  films  from  moving-pic- 
ture machines,  light  struck  or  otherwise  damaged,  or  worn  out,  so 
as  to  be  unsuitable  for  any  other  purpose  than  the  recovery  of  the 
constituent  materials,  provided  the  basic  films  are  of  American  man- 
ufacture, but  proof  of  the  identity  of  such  articles  shall  be  made 
under  general  regulations  to  be  prescribed  by  the  Secretary  of  the 
Treasury;  articles  exported  from  the  United  States  for  repairs  may 
be  returned  upon  payment  of  a  duty  upon  the  value  of  the  repairs 
at  the  rate  at  which  the  article  itself  would  be  subject  if  impoVted 
under  conditions  and  regulations  to  be  prescribed  by  the  Secretary 
of  the  Treasury:  Provided,  That  this  paragraph  shall  not  apply  to 
any  article  upon  which  an  allowance  of  drawback  has  been  made,  the 
reimportation  of  which  is  hereby  prohibited  except  upon  payment  of 
duties  equal  to  the  drawbacks  allowed;  or  to  any  article  manufac- 
tured in  bonded  warehouse  and  exported  under  any  provision  of  law : 
And  provided  further,  That  when  manufactured  tobacco  which  has 
been  exported  without  payment  of  internal-revenue  tax  shall  be  re- 
imported  it  shall  be  retained  in  the  custody  of  the  collector  of  cus- 
toms until  internal-revenue  stamps  in  payment  of  the  legal  duties 
shall  be  placed  thereon:  And  provided  further,  That  the  provisions 
of  this  paragraph  shall  not  apply  to  animals  made  dutiable  under  the 
provisions  of  paragraph  397. 

Notes  of  Deolalonji 

the  United  States,  is  reimported  imme- 
diately after  having  been  extensively 
repaired,  and  new  and  heavier  machin- 
ery substituted,  is  not  entitled  to  free 
entry  under  R.  S.  §  2505,  as  being  re- 
turned "in  the  same  condition  as  ex- 
ported," though  some  of  the  work  was 
done  by  American  labor,  and  part  of  the 
material  used  was  American  material. 
U.  S.  V.  Dunbar  (1805)  67  Fed.  783.  14 
C.  C.  A.  639. 

Where  property  from  being  ship- 
wrecked and  submerged  in  salt  water 
is  greatly  changed  in  appearance,  the 
fact  that  the  articles  were  the  products 
or  manufactures  of  the  United  States, 
and  not  the  subject  of  duty,  must  be  es- 
tablished in  the  manner  provided  by  the 
regulations  of  the  treasury  department, 
so  far  as  circumstances  will  permit,  and 
not  by  ordinary  testimony.  Cargo  from 
the  Wreck  of  the  Edwards  (D.  0. 1882) 
12  Fed.  508. 

Such  damage  as  results  to  property 
from  being  shipwrecked  and  submerg- 
ed in  salt  water,  with  breaking  and  loss 
of  boxes  and  cases,  held  not  to  so 
change  its  condition  as  to  exclude  it 
from  free  entry,  if  shown  to  be  products 
or  manufactures  of  the  United  States, 
under  provisions  of  Rev.  St.  §  2505.    Id. 

5.  Drawbacks-Schedule  N  of  Act 
1883,  allowing,  as  amended  by  Act  June 
19,  1886  (24  Stat  81),  a  drawback  of 
75  cents  per  ton  on  imported  coal  aft- 
erwards used  by  steam  vessels  of  the 
United  States  engaged  in  foreign  com- 
merce or  the  coasting  trade,  was  not 
repealed  by  Schedule  N  of  Act  1890, 
which  merely  imposes  a  duty  of  75 
cents  per  ton  on  imported  coal;    but 


1. 

In  general. 

2. 

Barrels. 

8. 

Cattle. 

4. 

Change  of  condition. 

6. 

Drawback. 

6. 

Dredge  boat 

7. 

Internal  revenue  tax. 

8. 

Proof  of  identity. 

9. 

Repeal. 

10. 

Scrap  Iron. 

U. 

Shooks. 

12. 

Wheels  and  axles. 

1.  In  generals— See»  also,  notes  under 
S  5,313,  post 

2.  Barrels^— Barrels  manufactured  in 
this  country,  sent  to  Cuba,  and  reim- 
ported filled  with  molasses,  are  liable 
to  duty.  Knight  v.  Schell  (C.  C.  1800) 
Fed.  Cas.  No.  7,887. 

3.  Cattie.p-Paragraph  387  of  Act 
1894,  permitting  entry  free  of  duty  of 
"articles  the  growth,  produce,  and  man- 
ufacture of  the  United  States,  when 
returned  after  having  been  exported, 
without  having  been  advanced  in  value  ' 
or  improved  in  condition  by  any  process 
of  manufacture  or  other  means,"  does 
not  apply  to  cattle  which  are  exported 
as  young  and  immature  animals,  and 
returned  long  after  fully  matured  and 
suitable  for  market  U.  S.  v.  Cloete 
(lRn7)  81  Fed.  399,  26  C.  C.  A.  452. 

Where  hides  have  been  removed 
abroad  from  American  cattle  exported 
alive  and  the  hides  returned  as  imports, 
they  are  not  to  be  deemed  articles  of 
the  growth,  produce,  and  manufacture 
of  the  United  States.  Buschofif  v.  U.  S. 
(1912)  3  Ct  Oust  App.  1;  Id.  (1911) 
1  Ct  Cust  App.  336. 

4.  Change  of  oondltion.— A  dredge 
boat,  which,  having  been  exported  from 

(6406) 


Ch.A) 


DUTIES  UPON  IMPORTS 


§  6291 


the  drawback,  less  1  per  cent,  thereof, 
is  continued  in  force  by  the  proviso  to 
section  25  of  said  act,  relating  to  draw- 
backs "allowable  under  existing  law." 
U.  S.  V.  Allen  (1893)  58  Fed.  864,  7 
C.  G.  A.  547,  affirming  Allen  ▼.  U.  S. 
(D.  C.  1892)  52  Fed.  575. 

In  paragraph  493  of  Act  1890,  pro- 
Tiding  for  the  free  reimportation  of  cer- 
tain American  goods,  among  which  are 
casks,  bags,  etc,  the  proviso  that  **this 
paragraph  shall  not  apply  to  any  article 
upon  which  an  allowance  of  drawback 
has  been  made,  the  reimportation  of 
which  is  hereby  prohibited  except  upon 
payment  of  duties  equal  to  the  draw- 
backs allowed,"  applies  to  bags  of  jute 
burlap  upon  which  drawbacks  were  al- 
lowed, notwithstanding  that  they  are  re- 
imported  filled  with  nondutiable  mer- 
chandise, such  as  canary  seed.  In  re 
Schallenberger  (0.  O.  1895)  72  Fed. 
491. 

Act  Feb.  8,  1875,  provides  that  "grain 
bags,  the  nuinufacture  of  the  United 
States,  when  exported  filled  with  Amer- 
ican products,  may  be  returned  to  the 
United  States  free  of  duty,  under  such 
rules  and  regulations  as  shall  be  pre- 
scribed by  the  secretary  of  the  treas- 
ury." Grain  bags  manufactured  in  this 
country  from  imported  materials  were 
exported  full  of  California  wheat.  The 
exporter  demanded  and  received  ac- 
cording to  law,  out  of  the  public  treas- 
ury, the  drawback  due  him  on  account 
of  the  duty  formerly  collected  upon  the 
materials  of  which  the  bags  were  made. 
Upon  the  return  of  the  grain  bags,  held, 
that  they  were  entitled  to  pass  free  of 
duty.  The  power  of  the  secretary  to 
prescribe  rules  and  regulations  does  not 
authorize  him  to  impose  a  duty,  not 
provided  for  by  congress,  in  repayment 
of  the  drawback.  Balfour  v.  Sullivan 
(C.  C.  1884)  19  Fed.  578. 

Refined  sugar  manufactured  in  this 
country  from  raw  sugar  imported  under 
Act  1883  and  exported  before  April  1, 
1891,  with  a  drawback  of  the  duties 
collected  on  the  importation,  and  again 
imported  after  April  1,  1891,  is  subject 
to  duty  to  the  full  amount  of  the  draw- 
back allowed  on  the  sugar  on  its  ex- 
portation. (1891)  20  Op.  Atty.  Gen. 
77. 

Where  meat  of  American  production, 
cured  with  foreign  salt,  was  exported 
to  Europe  (the  duty  upon  the  salt  be- 
ing refunded),  and  subsequently  brought 
back  to  this  country,  advised  that,  on 
the  duties  upon  the  salt  being  re-re- 
funded, the  meat  may  be  admitted  duty 
free  under  Act  March  3,  1883  (22  Stat 
514).     (1885)   18  Op.  Atty.  Gen.  139. 

6.  Dredge  boatj— A  dredge  boat,  hay- 
ing no  power  of  propulsion,  and  capable 
of  use  as  a  dredging  machine  only,  is  a 
••manufacture  or  machine,"  within  the 
meaning  of  Rev.  St.  §  2505,  and,  as 
such,  is  not  dutiable  if,  after  being  ex- 
ported from  the  United  States,  it  is 
returned  in  the  same  condition  as  ex- 


ported.    U.   S.  ▼.   Dunbar   (1895)    67 
Fed.  783,  14  O.  O.  A.  639. 

7.  Internal  revenue  tax.— Tobacco 
grown  in  Porto  ^co  after  the  cession 
of  that  island  to  the  United  States  and 
brought  into  this  country  for  ware- 
housing, and  afterwards  exported  to 
Canada  and  thence  returned  to  the 
United  States,  is  within  the  benefits 
of  paragraph  483  of  Act  1897.  but  sub- 
ject to  the  internal  revenue  tax  provi- 
sions of  section  3  of  Act  April  12,  1900 
(31  Stat.  77).  (1903)  24  Op.  Atty. 
Gen.  612. 

8.  Proof  of  Identity^— Where  bags  of 
American  manufacture,  on  being  ex- 
ported to  be  returned,  were  marked  for 
identification  as  required  by  article  336 
of  the  treasury  regulations,  but  on  their 
attempted  reimportation  an  examina- 
tion of  sample  packages  disclosed  but 
8  per  cent,  having  the  same  marks,  they 
were  not  entitled  to  free  entry  under 
paragraph  493  of  Act  1890,  on  other 
proof  that  they  were  of  American  man- 
ufacture. U.  S.  V.  Brewer  (1899)  92 
Fed.  343,  34  0.  O.  A.  390. 

Under  paragraph  493  of  Act  Oct.  1, 
1890,  which  permits  the  free  reimporta- 
tion of  certain  articles  of  American 
manufacture,  including  bags  which  have 
been  exported  filled  with  American 
products,  or  exported  empty  and  re- 
turned filled  with  foreign  products,  but 
requires  proof  of  identity  to  be  **made 
under  general  regulations  to  be  pre- 
scribed by  the  secretary  of  the  treas- 
ury," the  provision  as  to  the  manner  of 
proof  is  of  the  essence  of  the  exemp- 
tion; and,  the  secretary  having  pro- 
mulgated such  general  regulations,  rea- 
sonable in  their  requirements,  an  im- 
porter cannot  ignt)re  them,  and  obtain 
the  exemption  by  substituting  other  ev- 
idence satisfactory  to  the  customs  offi- 
cers. Bags  claimed  to  have  been  ex- 
ported filled  from  another  port,  but  of 
which  fact  no  certificate  of  the  collector 
is  furnished,  as  required  by  article  331 
of  the  treasury  regulations,  are  prop- 
erly dutiable.  U.  S.  v.  Brewer  (1899) 
92  Fed.  341,  34  0.  0.  A.  380. 

The  regulations  for  the  proof  of  iden- 
tity of  American  goods,  prescribed  by 
the  Secretary  of  the  Treasury  under 
the  authority  of  Act  1897,  par.  483, 
must  be  complied  with.  Congress  hav- 
ing provided  this  mode  of  proof,  no  oth- 
er can  be  permitted;  this  express  pro- 
vision being  of  the  very  essence  of  the 
exemption  permitted  by  the  law.  Rob- 
erts V.  U.  S.  (C.  O.  1910)  178  Fed.  607. 

Flour  bags,  shown  by  proof  accord- 
ing to  the  treasury  regulations  to  have 
been  made  in  this  country,  were  enti- 
tled to  free  entry,  under  paragraph 
387  of  Act  1894,  though  the  marks  on 
some  of  the  bags  did  not  correspond 
to  those  in  the  invoices.  Brewer  v. 
U.  S.  (0.  O.  1897)  84  Fed.  149. 

The  regulations  for  making  proof,  un- 
der paragraph  387  of  Act  1894,  of  the 
identity  of  articles  of  American  manu- 

(6407) 


§  5291 


DUTIES  UPON  IMPOBTS 


(Tit.  33 


facture,  imported  without  change,  aft- 
er exportation,  must  be  prescribed  aft-, 
er  the  passage  of  the  act,  and  those  in 
force  before  its  passage  are  not  ap- 
plicable. Bartram  v.  U.  S.  (C.  C.  1896) 
77  Fed.  604,  appeal  dismissed  (1897)  96 
Fed.  1006,  37  C.  O.  A.  666. 

Failure  to  file  the  certificate  required 
on  the  reimportation  of  exported  Amer- 
ican machines,  immediately  upon  the 
entry  of  the  goods,  does  not  deprive  the 
importer  of  the  right  to  re-enter  them 
free,  if  such  certificate  is  filed  in  a 
short  time.  Hensel  ▼.  U.  S.  (O.  O. 
1896)  72  Fed.  52. 

Upon  the  reimportation  of  exported 
American  manufactures,  the  mere  fail- 
ure to  state,  in  the  certificate  present- 
ed on  the  entry,  that  the  goods  had  not 
been  advanced  in  value  or  improved  in 
condition  since  they  left  this  country, 
as  required  by  the  former  treasury  reg- 
ulations,, did  not  justify  the  collector  in 
requiring  payment  of  duties,  if  the  fact 
that  they  had  not  been  advanced  in  val- 
ue or  improved  in  condition  otherwise 
appeared.     Id. 

There  is  no  regulation  made  by  the 
secretary  of  the  treasury  in  relation  to 
the  proof  of  identity  of  reimported 
American  goods,  which  is  applicable  to 
barrels  exported  in  the  form  of 
"shooks";  and  even  if  there  be  such  a 
regulation  the  method  prescribed  by  it 
is  not  exclusive,  and  if  the  identity  ap- 
pear by  other  evidence  the  goods  are 
entitled  to  free  entry.  Dominici  v,  U. 
S.  (C.  0.  1896)  72  Fed.  46. 

The  oath  as  to  the  American  manu- 
facture of  an  article  sought  to  be  reim- 
ported may  be  waived  by  the  collector 
when  he  admits  its  American  character 
but  claims  duty  on.  another  ground. 
Knight  V.  Schell  (C.  C.  1860)  Fed.  Gas. 
No.  7,887. 

Waiver  of  such  oath  by  a  deputy  col- 
lector estops  the  collector  from  setting 
up  the  omission  to  give  it    Id. 

One  claiming  to  reimport  American 
goods  free  of  duty  under  Act  1799,  | 
47,  has  the  burden  of  showing  that  the 
goods  are  American  goods  in  the  same 
condition  as  exported.  Kidd  v.  Swart- 
wout  (C.  O.  1843)  Fed.  Gas.  No.  7,756. 

Article  570  of  the  customs  regulations 
requires  as  to  American  goods  returned 
the  filing  of  the  declaration  by  the  for- 
eign exporter  with  the  entry  and  as 
well  the  filing  therewith  of  the  oath  or 
declaration  of  the  owner,  Importer,  con- 
signee, or  agent.  The  collector  has  no 
authority  to  waive  the  filing  of  the  oath 
or  declaration  of  the  owner  with  the 
entry  and  a  subsequent  filing  was  not 
a  compliance  with  the  law.  U.  S.  v. 
Saunders  (1915)  6  Gt  Gust  App.  86. 
See,  also,  Same  v.  Rettig  (1912)  2  Gt 
Gust.  App.  537. 

The  regulations  of  the  Treasury  are 
explicit  and  they  are  reasonable  and 
lawful  in  requiring  that  when  free  entry 
is  claimed  for  goods  under  paragraph 
500,  Act  1909,  the  importer  must  fur- 
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nish  a  certificate  of  prior  exportation 
of  the  goods,  made  by  the  collector  and 
naval  o^cer,  if  any,  at  the  place  of  ex- 
port; or  failing  in  this,  the  produc- 
tion of  them  must  be  waived  by  the 
collector  and  naval  officer,  if  any,  at  the 
I>ort  of  entry.  Neither  the  certificate 
nor  the  fact  of  waiver  is  here  shown, 
and  the  goods  were  not  entitled  to  free 
entry.  U.  S.  v.  Goldberg  (1912)  3  Ct. 
Gust  App.  394. 

.  Where  goods  have  been  exported 
from  one  port  of  the  United  States  and 
later  are  returned  here  for  entry  at  an- 
other port,  and  when  free  entry  of 
these  goods  as  of  domestic  growth* 
produce,  or  manufacture  is  claimed,  it  is 
a  reasonable  exercise  of  the  power 
vested  in  the  Secretary  of  the  Treasury 
for  him  to  require  a  certificate  show- 
ing the  fact  of  original  exportation; 
and  it  appearing  the  collector  at  the 
port  of  entry  did  not  waive  the  produc- 
tion of  such  a  certificate,  and  such  a 
certificate  not  having  been  produced, 
an  appeal  will  not  lie  against  the  collec- 
tor's decision  holding  the  goods  duti- 
able. Lunham  v.  U.  S.  (1911)  1  Ct 
Gust  App.  220. 

9.  Repeal.— The  provision  of  section 
7  of  Act  Feb.  8,  1875  (18  Stat  307, 
308),  which  permitted  the  return  to  the 
United  States  free  of  duty  of  foreign- 
made  bags  in  which  grain  had  been  ex- 
ported, was  repealed  by  Act  1883,  which 
was  a  complete  revision  of  the  subject, 
and  from  which  such  provision  was 
omitted.  U.  S.  v.  Ranlett  (1898)  19 
Sup.  Gt.  114,  116,  172  U.  S.  133,  43  L. 
Ed.  393. 

Act  Feb.  8,  1875,  §  7,  amending  the 
tariff  laws  so  as  to  admit  free,  on  tlieir 
return  to  the  United  States,  foreign- 
made  bags  in  which  American  grain  has 
been  exported,  was  superseded  by  Acts 
1883  and  1890,  from  which  this  provi- 
sion was  omitted;  and  under  the  Tat- 
ter act  (paragraph  365)  such  foreign 
bags  were  dutiable.  Kent  v.  U.  S. 
(1S96)  73  Fed.  680,  19  G.  G.  A.  642, 
affirming  (G.  G.  1895)  68  Fed.  536. 

Gertain  animals,  American  products, 
were  exported  while  the  Tariff  Act 
1897  permitting  the  free  entry  of  these 
on  return  to  the  United  States  was  in 
force;  these  animals  were  returned  to 
the  United  States  subsequent  to  the 
enactment  of  Act  1909,  by  which  free 
entry  was  denied  an  importation  of  this 
kind.  Held,  a  tariff  law  creates  no  vest- 
ed rights  to  import  free  or  at  any  par- 
ticular rate  of  duty  goods,  wares,  mer- 
chandise, or  products  of  any  kind;  no 
contractual  obligation  had  been  incur- 
red by  the  taxing  power  incapable  of 
being  impaired  by  a  subsequent  modifi- 
cation or  repeal  of  the  provision  in 
question;  the  law  in  force  at  the  date 
reentry  was  sought  applies  and  the  im- 
portation of  animals  was  properly  held 
dutiable  under  paragraphs  225  and  227, 
Act  1909.  Bragg  v.  U.  S.  (1911)  2  Gt 
Gust  App.  22.     See,  also,  Campbell  v. 
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Same  (1882)  2  Sup.  Ct.  759,  107  U.  S. 
407.  27  L..  Ed.  502. 

10.  Scrap  Iron^^Importers  claimed, 
first,  that  old  scrap  iron  imported  from 
Cuba  was  entitled  to  admission  free  of 
duty  as  "articles  th§  growth,  produce, 
QX  manufacture  of  the  United  States;" 
and.  second,  that  the  scrap  iron  was 
a  product  of  the  soil  or  Industry,  of 
Cuba  and  therefore  entitled  to  a  re- 
duction of  20  per  cent,  from  the  regu- 
lar rate  by  virtue  of  the  commercial 
conrention  ^th  that  country.  H,  S.  v. 
Morton  B.  Smith  Co.  (1913)  4  Ct 
Cnst.  App.  500. 

As  to  the  first  claim,  held  that  it  was 
incumbent  on  the  importers  to  show  not 
only  that  this  scrap  iron  was  goods  the 
growth,  produce,  or  manufacture  of  the 
United  States,  but  to  show  as  welMn 
the  manner  prescribed  by  the  Treasury 
regulations  that  they  were  the  articles 
originally  exported  from  this  country, 
and,  further,  they  had  not  been  ad- 
vanced in  value  or  improved  in  condi- 
tion. They  failed  to  do  this  and  the 
goods  were  not  entitled  to  free  entry. 
Id. 

11.  ShookSw— The  circuhir  letter  of 
the  secretary  of  the  treasury  of  Octo- 
ber 20, 1890,  continuing  in  force  articles 
381-383  of  the  treasury  regrulations 
of  1884,  prescribed  the  regulations  un- 
der which  proof  should  be  made  of  the 
identity  of  American  articles  reimport- 

405.  Asafetida. 

406.  Asbestos,  unmanufactured. 

407.  Ashes,  wood  and  lye  of>  and  beet-root  ashes. 

403.  Bagging  for  cotton,  gunny  cloth,  and  similar  fabrics,  suitable 
for  covering  cotton,  composed  of  single  yarns  made  of  jute,  jute  butts, 
seg,  Russian  seg.  New  Zealand  tow,  Norwegian  tow,  aloe,  mill  waste, 
cotton  tares,  or  other  material  not  bleached,  dyed,  colored,  stained, 
painted,  or  printed,-  not  exceeding  sixteen  threads  to  the  square  inch, 
counting  the  warp  and  filling,  and  weighing  not  less  than  fifteen 
ounces  per  square  yard;  plain  woven  fabrics  of  single  jute  yarns  by 
whatever  name  known,  not  bleached,  dyed,  colored,  stained,  printed, 
or  rendered  noninflammable  by  any  process ;  and  waste  of  any  of  the 
above  articles  suitable  for  the  manufacture  of  paper. 

Notes  of  Deoisions 


ed,  under  paragraph  493  of  Act  1890. 
Such  regulations  apply  to  boxes  import- 
ed filled  with  fruit,  which  have  been 
exported  from  the  United  States  in  the 
form  of  shooks,  and  proof  of  their  iden- 
tity with  the  shooks  in  any  other  form 
than  that  prescribed  will  not  entitle 
the  boxes  to  free  entry.  XJ.  S.  v.  Dom- 
inid  (1897)  78  Fed.  334,  24  C.  0.  A. 
116,  reversing  judgment  Dominici  v.  U. 
S.  (C.  C.  1896)  72  Fed.  46. 

In  view  of  a  long,  practical  depart- 
mental construction  of  language  that 
does  not  essentially  differ  from  the  lan- 
guage of  paragraph  500,  Act  1909,  boxes 
or  barrels  made  from  American  staves 
or  shooks  are  entitled  to  free  entry  un- 
der that  paragraph.  This  right  is  not 
limited  to  the  value  of  the  shooks  and 
staves  constituting  a  part  of  the  bar- 
rels or  boxes.  Kraemer  &  Co.  v.  U.  S. 
(1913)  4  Ct  Oust  App.  91. 

12.  Wheels  and  axle8.^-These  wheels 
and  axles  of  American  manufacture, 
with  tires  made  in  Germany,  were  ship- 
ped into  Mexico  to  have  certain  altera- 
tions made  there  and  were  then  return- 
ed to  the  United  States.  The  goods 
were  not  dutiable  as  entireties.  .The 
wheels  and  axles  should  have  been  ad- 
mitted free  under  paragraph  500,  Act 
1909,  as  articles  the  growth,  produce,  or 
manufacture  of  the  United  States.  The 
tires,  made  in  Germany,  were  dutiable 
at  1^  cents  per  pound.  Denike  v.  U. 
S.   (1914)  5  Ct  Cust  App.  364. 


Cotton  bagging^— The  duty  imposed  by 
Act  July  14,  1832,  upon  cotton  bagging, 
cannot  properly  be-  levied  upon  an  ar- 
ticle which  was  not  known  in  the  market 
as  cotton  bagging  in  1832,  although  sub- 
sequently so  called.  Curtis  v.  Martin 
(1845)  44  U.  S.  (3  How.)  106,  11  L. 
Ed.  516,  affirming  Martin  v.  Curtis  (O. 
C.  1842)  Fed.  Cas.  No.  9,160.  CON- 
TRA, Lee  V.  Lincoln  (O.  O.  1841)  Fed. 
Cas.  No.  8,195. 

In  the  merchandise  here  jute  is  the 
component  material  of  chief  value;  it 
constitutes  from  70  to  80  per  cent,  of 
the  weight  of  the  materials  used  in 
making  the  goods,  while  the  flax  waste 
and  seg  employed  are  used  as  adulter- 
ants.     The    bagging    so   made    is    ac- 


cordingly of  jute  and  jute  butts,  sub- 
stantially, and  comes  within  the  mean- 
ing and  intent  of  paragraph  355.  Act 
1909.  Hawley  &  Letzerich  ▼.  U.  S. 
(1915)  6  Ct  Cust  App.  45. 

Cunny  bagging.— Gunny  cloth,  known 
in  commerce  by  that  name,  held  dutiable 
as  a  manufacture  of  jute,  and  not  as  an 
article  "suitable  for  the  uses  to  which 
cotton  bagging  is  applied,"  not  other- 
wise provided  for.  Troost  v.  Barney 
(C.  C.  1863)  Fed.  Cas.  No.  14,185. 

Plaintiffs  entered  second-hand  gunny 
bags  as  paper  stock.  The  appraiser  re- 
turned some  of  the  bags  as  gunny  bag- 
ging suitable  for  the  uses  to  which  cot- 
ton bagging  may  be  applied.  Held,  if 
the  bagging  was  commercially  valuable 
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ODly  to  be,  and  could  only  profitably  be, 
converted  into  paper,  and  was  of  no 
other  commercial  valae,  it  was  admis- 
sible as  paper  stock,  and  that  the  pur- 
pose for  which  it  was  imported  or  used 
after  importation  was  irrelevant  Jes- 
sup  &  Moore  Paper  Go.  v.  Ck)oper  (D. 
C.  1891)  46  Fed.  186. 

Jute  bagging^— Jute  bagging,  commer- 
cially fit  for  bagging  cotton,  held  dutiable 
under  Act  1890,  par.  366,  and  not  under 
paragraph  374,  as  a  manufacture  of  jute 
not  specially  provided  for.  White  v.  U. 
S.  (C.  C.  1895)  69  Fed.  93. 

Jute  butts.— The  terms  *'jute"  and 
"jute  butts'*  are  not  used  without  quali- 
fication by  the  trade  in  the  buying  and 
selling  of  jute ;  and,  consequently,  those 
ternis,  standing  by  themselves,  cannot 
have  been  given  by  the  trade  a  special 
commercial  signification  that  excluded 
jute  waste  or  any  class  of  jute  fiber 
available  for  textile  uses.  Overton  & 
Co.  V.  U.  S.  (1914)  6  Ot  Oust.  App. 
183. 

Goods  more  than  98  per  cent  jute  are 
to  be  regarded  as  articles  composed  of 
jute,  and  an  insignificant  percentage  of 
material  other  than  jute  found  to  be 
present  on  analysis  of  bagging  did  not 
exclude  the  goods  from  the  operation  of 
paragraph  355,  Act  1909.    Id. 

Paddings,  canvas,  or  burlaps.— Second- 
hand jute  bagging  held  not  classifiable 
as  bagging  for  cotton,  gunny  cloth,  etc. 
See  paragraph  384. 

Under  Act  June  6,  1872,  providing  for 
an  import  duty  of  30  per  cent,  ad  va- 
lorem on  all  burlaps,  the  fact  that  they 
are  suitable  and  can  be  used  for  oil 
cloth  foundations,  or  for  any  purpose 
except  bagging  for  cotton,  is  immaterial, 
and  does  not  subject  them  to  an  ad  va- 
lorem duty  of  40  per  cent  Arthur  v. 
Gumming  (1875)  91  U.  S.  362,  23  L. 
Ed.  438. 

The  provision  for  "burlaps,"  in  Act 
1894,  Free  List,  par.  424^^,  held  not  to 
include  so-called  double-warp  Dundee 
bagging.  Corbitt  &  Macleay  Co.  v.  U.  S. 
(O.  C.  1907)  153  Fed.  648. 

Canvas  woven  with  double  warp  and 
single  filling,  each  of  single  jute  yarn, 
held  a  plain  wx>ven  fabric,  dutiable  under 
Act  1897,  par.  341,  rather  than  a  man- 
ufacture of  vegetable  fiber,  not  other- 
wise provided  for,  under  paragraph  347. 
U.  S.  V.  Lamb  (C.  C.  1900)  99  Fed. 
262. 

Manufactures  of  jute,  having  the  sin- 
gle warp  and  single  weft  characteristic 
of  burlaps,  and  which  are  known  as 
black  burlaps,  black  paddings,  Hessians, 
parcelines,  etc,  are  dutiable,  under  par- 
agraph 277  of  Act  1894,  as  manufactures 
of  flax  not  otherwise  provided  for,  and 
are  not  free  as  "burlaps,**  under  para- 
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graph  424%.    McLeod  v.  TJ.  S.  (C.  C. 

1896)  75  Fed.  927. 

Articles  woven  of  fiax,  and  of  jute 
and  flax,  less  than  60  inches  in  width, 
used  chiefly  in  the  manufacture  of  cloth- 
ing, for  stiffening,  and  known  commer- 
cially as  "canvas,"  "paddings,**  "ducks," 
"coatings,**  etc.,  are  dutiable  as  manu- 
factures of  flax,  under  Act  1890,  par. 
31^,  and  as  manufactures  of  jute  and 
flax,  under  paragraph  374,  and  not  as 
burlaps,  not  exceeding  60  inches  in 
width,  under  paragraph  364.  White  v. 
U.  S.  (C.  C.  1895)  65  Fed.  788,  af- 
firmed (1896)  72  Fed.  251,  18  C.  C. 
A.  541. 

Paddings  or  canvas,  from  18  to  24 
inches  in  width,  and  used  chiefly  in  the 
clothing  trade,  and  for  making  smaU 
bags,  and  for  similar  purposes,  are  du- 
tiable, under  Act  1890,  as  "burlaps,**  at 
1%  cents  per  pound,  under  paragraph 
364,  and  not  as  "manufactures  of  jute," 
at  40  per  centum  ad  valorem,  under  par- 
agraph 374  of  said  act.  In  re  White 
(C.  C.  1893)  53  Fed.  787. 

Act  March  3,  1883,  provided  specially 
for  a  duty  upon  "paddings**  and  "can- 
vas" (paragraph  334)  different  from 
"burlaps,"  (paragraph  338,)  but  Act 
Oct.  1,  1890,  omitted  any  special  men- 
tion of  paddings  or  canvas  in  any  para- 
graph. Held  that,  as  jute  paddings  or 
canvas  are  a  species  of  "burlaps/*  they 
are  now  dutiable,  as  such,  under  the 
latter  act.    Id. 

Crash  or  canvas  15  and  17  inches  in 
width,  respectively,  made  of  flax  tow, 
and  of  from  1  to  2  per  cent  of  cotton, 
and  containing  less  than  100  threads  to 
the  square  inch,  counting  both  warp  and 
filling,  held  not  dutiable  at  40  per  cent, 
ad  valorem,  as  manufactures  of  other 
vegetable  fiber  except,  flax,  or  of  which 
other  vegetable  fiber  except  flax  is  the 
component  material  of  chief  value,  under 
the  provision  fojr  such  manufactures 
contained  in  paragraph  374,  Act  1890. 
In  re  Wilmerding  (C.  C.  1892)  49  Fed. 
824. 

Manufactures  of  jute,  less  than  40 
inches  in  width,  sized,  and  having  a  pat- 
ent selvedge,  are  "paddings**  or  "can- 
vas," and  not  "burlaps/*  as  known  in  the 
trade  at  and  prior  to  March  3,  1883, 
and  are  dutiable  at  35  per  cent  ad  va- 
lorem,  under  Act  March  3.  1883  (T.  T. 
334).  Lamb  v.  Robertson  (C.  C.  1889) 
38  Fed.  716. 

Waste.— Waste  under  this  paragraph 
must  be  a  waste  of  bagging,  gunny  cloth, 
or  similar  woven  fabric.  The  waste 
here  is  the  short  broken  warp  ends  of 
the  jute  thread  used  in  the  manufacture 
of  burlap  cloth,  and  is  in  fact  a  thread 
waste.  It  falls  under  the  provisions  of 
paragraph  384,  Act  1913,  as  waste  not 
specially  provided  for.  U.  S.  v.  Cromp- 
ton  &  Son  (1915)  6  Ct  Cust  App.  197. 
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409.  Balm  of  Gilead. 

410.  Barks,  cinchona  or  other,  from  which  quinine  may  be  extracted. 

411.  Bauxite  or  beauxite,  crude,  not  refined  or  otherwise  advanced 
in  condition  from  its  natural  state. 

Notes  of  Deoiflioiui 

Refined  beauxite.  —  Refined  beauxite 
held  not  dutiable  as  beauxite.  See  par- 
agraph 6. 

412.  Beeswax. 

413.  Bells,  broken,  and  bell  metal,  broken  and  fit  only  to  be  reman- 
ufactured. 

414.  Bibles,  comprising  the  books  of  the  Old  or  New  Testament, 
or  both,  bound  or  unbound. 

415.  All  binding  twine  manufactured  from  New  Zealand  hemp, 
manila,  istle  or.Tampico  fiber,  sisal  grass,  or  sunn,  or  a  mixture  of 
any  two  or  more  of  them,  of  single  ply  and  measuring  not  exceeding 
seven  hundred  and  fifty  feet  to  the  pound. 

416.  Birds  and  land  and  water  fowls,  not  specially  provided  for  in 
this  section. 

Notes  of  Deoisioiui 

Guinea  fowl  and  turkeye.— Guinea  fowl  Singing  blrde^-Singing  birds  held  not 
and  turkeys  held  not  dutiable  as  birds  dutiable  as  live  animals.  See  paragraph 
and  land  fowls.     See  paragraph  229.         410. 

417.  Biscuits,  bread,  and  wafers,  not  specially  provided  for  in  this 
section. 

Notes  of  Deolsioiui 

Sugar   wafers.— Sugar   wafers   which  under  Act  1890,  but  were  free  of  duty,  , 
are  made  by  biscuit  makers   of  flour,  as  "wafers  unmedicated,"  under  the  pro- 
sugar,  milk,  and  eggs,  flavored  with  va-  Tision  for  such  wafers  contained  in  par- 
nilla,  and  are  used  exclusively  as  ar-  agraph  750.    In  re  Duncan  (G.  G.  1893) 
tides  of  table  food,  held  not  dutiable  as  67  Fed.  197. 
nonenumerated   manufactured   articles, 

418.  Bismuth. 

419.  Bladders,  and  all  integuments,  tendons  and  intestines  of  ani- 
mals and  fish  sounds,  crude,  dried  or  salted  for  preservation  only, 
and  unmanufactured,  not  specially  provided  for  in  this  section. 

420.  Blood,  dried,  not  specially  provided  for  in  this  section. 

421.  Blue  vitriol,  or  sulphate  of  copper;  acetate  and  subacetate  of 
copper,  or  verdigris. 

Notes  of  Deoisioiui 

Acetate  of  copper^— Acetate  of  cop-  not  dutiable  under  Act  1897,  par.  3,  as 

per  held  not  dutiable  as  subacetate  of  a   chemical   compound   not    specifically 

copper.    See  paragraph  6.  provided  for,  being  specifically  placed  on 

Verdigris.  —The    kind    of    verdigris  the  free  list  by  paragraph  694.    U.  S.  v. 

known   as   subacetate   of   copper   held  Petry  (C.  O.  1902)  116  Fed.  929. 

422.  Bolting  cloths  composed  of  silk,  imported  expressly  for  milling 
purposes,  and  so  permanently  marked  as  not  to  be  available  for  any 
other  use.  Press  cloths  composed  of  camel's  hair,  imported  expressly 
for  oil  milling  purposes,  and  marked  so  as  to  indicate  that  it  is  for 
such  purposes,  and  cut  into  lengths  not  to  exceed  seventy-two  inches 
and  woven  in  widths  not  under  ten  inches  nor  to  exceed  fifteen 
inches  and  weighing  not  less  than  one-half  pound  per  square  foot. 

Notes  of  Deoisions 

Bolting  cloth^Bolting  doth*,  made  of  list.    In  re  Van  Blankensteyn  (1S92)  56 

sUk  and  cotton,  silk  chief  value,  used  Fed.  474,  5  O.  C.  A.  579;    Id.   (C.- C. 

for  other  than  milling  purposes,  held  not  1892)  49  Fed.  220. 

dutiable  as  a  manufacture  of  silk,  under  Held,  that  the  provision  in  Act  1894, 

paragraph  S83  of  Act  1883,  but  free  of  par.  407,  for  "bolting  cloths,  especially 

duty,  under  paragraph  657  of  the  free  for  milling  purposes,  but  not  suitable 
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for  the  manufacture  of  wearing  ap- 
parel/' ig  not  limited  to  bolting  cloth 
composed  of  silk,  but  includes  also  bolt- 


ing cloth  made  of  fine  copper-wire  gauze, 
U.  S.  ▼.  Markt  (O.  O.  1899)  124  Fed. 
1012. 


423.  Bones,  crude,  burned,  calcined,  ground,  steamed,  but  not  other- 
wise manufactured,  and  bone  dust  or  animal  carbon,  bone  meal,  and 
bone  ash. 

Notes  of  Deoisioiui 


Id.  483),  ''bones  crude  and  not  manu- 
factured;  burned,  calcined,  ground,  or 
steamed,"  pointed  out;  and  held  that 
burnt  bones  intended  and  fitted  for  oth- 
er uses  in  the  arts  than  that  of  im- 
parting color  are  duty  free,  although 
hi  fact  they  are  black.  (1884)  17  Op. 
Atty.  Gen.  676. 

Crushed  bone^-Crushed  bone  held 
not  entitled  to  free  entry  as  bone 
crude,  etc.    See  paragraph  368. 


Bonoblaokw— Boneblack  Is  not  includ- 
ed in  the  clause,  "bones  crpde,  and  not 
manufactured,  burned,  calcined,  ground, 
or  steamed,"  in  the  free  list  of  Rev. 
St.  f  2504.  Harrison  ▼.  Merritt  (.0.  C. 
1885)  23  Fed.  653,  judgment  afiirmed 
(1885)  6  S.  Ot  191,  115  U.  S.  577,  29 
L.  Ed.  494. 

Burnt  bones.— Distinction  between 
the  expression  in  Schedule  M  (R.  S.  p< 
473)  "black  of  bone  or  ivory  drop 
black,"  and  the  expression  (Free  List, 

424.  Books,  engravings,  photographs,  etchings,  bound  or  unbound, 
maps  and  charts  imported  by  authority  or  for  the  use  of  the  United 
States  or  for  the  use  of  the  Library  of  Congress. 

425.  Books,  maps,  music,  engravings,  photographs,  etchings,  litho- 
graphic prints,  bound  or  unbound,  and  charts,  which  shall  have  been 
printed  more  than  twenty  years  at  the  date  of  importation,  and  all 
hydrographic  charts,  and  publications  issued  for  their  subscribers  or 
exchanges  by  scientific  and  literary  associations  or  academies,  or  pub- 
lications of  individuals  for  gratuitous  private  circulation,  not  adver- 

•tising  matter,  and  public  documents  issued  by  foreign  governments. 

Notes  of  Deoisioiui 


Books  for  private  oircuiatlon^-Books 

published  by  an  individual  for  gratui- 
tous private  circulation  were  entitled 
to  free  entry,  under  paragraph  410  of 
Act  1894,  though  such  distribution  was 
intended  to  promote  the  sale  of  an  ar- 
ticle manufactured  by  the  publisher. 
Schieffelin  v.  U.  S.  (1898)  84  Fed.  880, 
28  O.  O.  A.  554. 

Small  samples  of  doth  goods,  arrang- 
ed on  cardboards,  and  folded  into  book 
form  for  gratuitous  distribution,  are 
not  free  of  duty,  as  publications  of  in- 
dividuals for  gratuitous  private  circu- 
lation, under  Act  1897,  par.  501. 
Matheson  v.  U.  S.  (C.  G.  1900)  99  Fed. 
261. 

These  catalogues  were  trade  publica- 
tions used  for  advertising  purposes  and 
they  were  distributed  gratuitously  and 
generally  to  the  public.  They  did  not 
come  within  the  provision  for  free  en- 
try contained  in  paragraph  517,  Act 
1909.  Smith  &  Co.  v.  U.  S.  (1915)  5 
Ct.  Gust.  App.  523. 

The  term  "publications"  in  paragraph 
517,  Act  1909,  must  be  held  to  apply  to 
importations  of  the  same  general  class 
or  type  as  those  mentioned  in  the  pre- 
ceding provisions  of  the  paragraph. 
Roger  &  GaUet  v.  U.  S.  (1914)  5  Ct 
Gust.  App.  443. 

To  admit  purely  advertising  matter 
under  that  paragraph  would  extend  the 
meaning  beyond  the  fair  import  of  the 
language  employed.    Id. 

These   books   appear   to   have    boon 
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printed  by  the  Brusse  Publishing 
House,  of  Rotterdam,  for  the  Holland- 
American  Line.  This  shipping  com- 
pany circulates  the  books  gratuitously 
to  excite  interest  in  foreign  travel  and 
BO  secure  patronage  for  its  steamers. 
The  mere  size  of  the  circulation  of 
these  books,  an  edition  of  40,000  being 
printed,  does  not  negative  the  import- 
er's contention  that  they  were  gratui- 
tously privately  circulated.  U.  S.  ▼. 
Gips  (1913)  4  Ct  Gust  App.  458. 

It  is  reasonably  clear  that  the  term 
"individuals,"  as  employed  in  para- 
graph 517,  Act  1909,  was  intended  to 
differentiate  between  the  publications 
of  those  other  than  literary  associa- 
tions or  academies  and  foreign  govern- 
ments and  to  include  under  "individu- 
als" all  others.  U.  S.  v.  Badische  & 
Go.  (1913)  3  Ct  Gust  App.  528. 

The  publishers  of  the  books  import- 
ed were  dealers  in  dyes  and  chemicals; 
were  sellers  of  the  dyestuffs  listed  in 
the  publication.  The  testimony  show- 
ed that  these  books  were  intended  to 
be,  and  were,  circulated  gratuitously. 
They  were  entitled  to  free  entry  under 
paragraph  517,  Act  1909.    Id. 

Rebouncl  books.— Under  Act  1890, 
par.  512,  books  printed  and  bound 
more  than  20  years  ago  are  entitled  to 
entry  free,  notwithstanding  that  they 
have  been  recently  rebound.  In  re 
Boston  Book  Go.  (G.  a  1892)  50  Fed. 
814. 
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SoientHte  books  jidor  Act  l894^Act 

1894,  par.  410,  exempts  from  import 
duties  books  devoted  to  original  scien- 
tific research.  Paragraph  311  makes 
dutiable  all  printed  matter  not  specially 
provided  for.  Held,  that  printed  sheets 
of  a  Uterary  work  of  original  scientific 
research  constituted  a  "book,"  within 
'paragraph  410,  and  so  were  not  dutia- 
ble under  paragraph  311,  though  im- 
ported without  being  bound  or  stitched 
together.  Read  v.  Certain  Merchan- 
dise Imported  by  O.  G.  Hempstead  & 
Son  (1900)  103  Fed.  197,  43  C.  G.  A. 
178. 

Printed  sheets  of  an  English  work  on 
anatomy,  imported  unbound,  and  com- 
prising all  of  the  book  except  the  first 
few  pages,  which  had  been  printed  in 
this  country  by  the  American  publish- 
er, were  admissible  free  of  duty,  under 
paragraph  410  of  the  froe  list  in  Tar- 
iff Act  1894,  as  a  "scientific  book." 
Macmillan  Co.  v.  U.  S.  (O.  G.  1902) 
116  Fed.  lOia 

The  word  "books,"  as  used  in  the 
provision  of  the  free  list  of  Act  1894, 
par.  410,  permitting  the  free  entry  of 


"scientific  books  and  periodicals  devot- 
ed to  original  scientific  research,"  can- 
not be  given  such  a  narrow  construc- 
tion as  to  exclude  the  unbound  sheets 
of  a  scientific  book.  In  re  Hempstead 
(C.  G.  1899)  95  Fed.  967. 

The  fact  that  the  author  of  a  medical 
work  quotes  largely  from  the  writings 
of  others,  and  deals  with  the  results  of 
investigations  made  by  others,  does  not 
deprive  his  book  of  its  character  as 
one  of  "original  scientific  research," 
entitled  to  free  entry,  under  paragraph 
410  of  Act  1894.     Id. 

Unbound  books^— Where  certain  law 
reports,  printed  in  the  year  1840-41, 
were  imported  into  the  United  States 
in  an  unbound  condition,  the  printed 
sheets  not  being  even  stitched  togeth- 
er, held,  that  they  came  within  the 
provision  of  Act  1883,  exempting  from 
duty  "books  ♦  ♦  ♦  bound  or  un- 
bound *  *  *  which  shall  have  been 
printed  and  manufactured  more  than 
twenty  years  at  the  date  of  importa- 
tion," and  were  therefore  not  dutiable. 
(1889)  18  Op.  Atty.  Gen.  461. 


426.  Books  and  pamphlets  printed  wholly  or  chiefly  in  languages 
other-than  English ;  also  books  and  music,  in  raised  print,  used  exclu- 
sively by  the  blind,  and  all  textbooks  used  in  schools  and  other  educa- 
tional institutions;  Braille  tablets,  cubarithmes,  special  apparatus  and 
objects  serving  to  teach  the  blind,  including  printing  apparatus,  ma- 
chines, presses,  and  types  for  the  use  and  benefit  of  the  blind  exclu- 
sively. 

Notes  of  Deoisioiui 

Books  printed  In  foreign  languages. 

—German  books  containing  lithograph- 
ic prints  held  not  dutiable  as  books 
printed  in  other  than  English.  See 
paragraph  325. 

The  provision  in  paragraph  502,  Act 
1897,  for  "books  ♦  ♦  ♦  printed  ex- 
clusively in  languages  other  than  Eng- 
lish/* includes  architectural  portfolios 
containing  18  or  20  pages  of  illustra- 
tipns  and  a  preface  of  15  lines  in  Ger- 
man. R.  F.  Downing  &  Go.  v.  U.  S. 
(C.  O.  1905)  140  Fed.  92i 

Held,  that  the  provision  in  paragraph 
502,  Act  1897,  for  "books  and  pam- 
phlets printed  exclusively  in  languages 
other  than  English,'*  includes  certain 
portfolios  of  two  kinds,  made  up  of 
loose  sheets  not  intended  to  be  bound 
together  in  book  form,  and  containing, 
respectively,  19  and  24  sheets  of  pic- 
tures and  prints,  and  accompanied,  re- 
spectively, with  4  and  12  loose  pages 
printed  in  foreign  languages;  each 
portfolio  having  a  loose  outside  cover- 
ing, bearing  the  title  of  the  work. 
Downing  v.  U.  S.  (G.  C.  1903)  130 
Fed.  393. 

Music  books,  with  exclusively  Ger- 
man words,  are  on  the  free  list,  under 
Act  1894,  par.  411,  putting  on  such  list 


"books  and  pamphlets  printed  exclu- 
sively in  language  other  than  English." 
Fisher  v.  U.  S.  (C.  C.  1900)  99  Fed. 
260. 

Photomechanio       reproduetione       of 

paintings.— Unbound  photomechanic  re- 
productions of  paintings  held  not  en- 
titled to  free  entry.  See  paragraph 
329. 

Textbooks^— Volumes  of  a  series 
planned  to  embrace  1,000  titles,  being 
reprints  of  the  world's  classical  liter- 
ature in  fiction,  poetry,  history,  biog- 
raphy, economics,  essays,  children's 
books,  etc.,  do  not  become  textbooks 
because,  on  account  of  their  compact- 
ness, cheapness,  and  convenient  form, 
they  are  largely  used  by  teachers  and 
students  as  supplementary  or  illustra- 
tive reading  or  in  classrooms.  Dutton 
&  Go.  V.  U.  S.  (1915)  6  Gt.  Gust.  App. 
460. 

The  term  "textbook"  carries  with  it 
the  idea  of  special  preparation  for 
classroom  use,  such  as  exceptional  ti- 
tle page,  introduction,  glossary,  notes, 
spacing,  and  other  features.  Books 
which  appeal  as  readily  to  the  general 
reader  as  to  the  student  are  not  fairly 
to  be  regarded  as  textbooks.    Id. 


427.  Books,  maps,  music,  engravings,  photographs,  etchings,  litho- 
graphic prints,  and  charts,  specially  imported,  not  more  than  two 
copies  in  any  one  invoice,  in  good  faith,  for  the  use  and  by  order 
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of  any  society  or  institution  incorporated  or  established  solely  for 
religious,  philosophical,  educational,  scientific,  or  literary  purposes,  or 
for  the  encouragement  of  the  fine  arts,  or  for  the  use  and  by  order 
of  any  college,  academy,  school,  or  seminary  of  learning  in  the  United 
States,  or  any  State  or  public  library,  and  not  for  sale,  subject  to  such 
regulations  as  the  Secretary  of  the  Treasury  shall  prescribe. 

Notes  of  Deoiflioiui 
Books  Imported  to  take  place  of  valuable  library,  etc.,  its  social  side  waa 
books  sold  to  library.— Books  imported 
for  the  purpose  of  sale  are  not  free 
of  duty  under  paragraph  413  of  Act 
1894,  even  though  imported  to  take  the 
place  of  books  which  had  been  previ- 
ously imported  by  the  same  person, 
and  upon  which  duties  had  been  paid 
by  him,  and  which  he  had  afterwards 
sold  to  a  state  library.  (1896)  21  Op. 
Atty.  Gen.  301. 

Clubs.— The  charter  of  a  club  provide 
ed  that  it  was  formed  "as  a  permanent 
social  club,  for  the  promotion  of  lit- 
erary, artistic  and  antiquarian  tastes 
among  the  citizens  of  P.,  and  such  kin- 
dred purposes  as  the  club  may  from 
time  to  time  determine,  by  establish- 
ing and  maintaining  a  library  and  read- 
ing room,  and  a  collection  of  works  of 
art  and  antiquities,  either  by  loan  or 
otherwise."  It  appeared  that  while 
the  club  maintained  a  well  selected  and 


fully  as  ^  prominent  as  its  literary  or 
artistic  side.  Held,  that  books  for  the 
club  were  not  admissible  free  of  duty. 
U.  S.  v.  Vandiver  (C.  0.  1903)  122 
Fed.  740. 

Law  lib  rary^— County  law  library  as- 
sociations organized  and  maintained 
under  Rev.  Laws  Me.  c.  55,  which  pro- 
vides for  the  organization  of  such  as- 
sociations, and  that  their  libraries  shall 
be  kept  in  rooms  in  the  court  houses 
provided  by  the  counties,  and  shall  be 
open  to  all  the  people  of  such  counties, 
and  to  the  support  of  which  that  and 
subsequent  statutes  devote  certain  fees 
and  fines  collected,  are  state  institu- 
tions, and  the  library  of  each  is  a 
"state  library,"  within  paragraph  503 
of  Act  1897,  which  places  on  the  free 
list  books  imported  solely  for  the  use 
of  state  and  public  libraries.  Little  v. 
U.  S.   (C.  C.  1900)  104  Fed.  540. 


428.  Books,  libraries,  usual  and  reasonable  furniture,  and  similar 
household  effects  of  persons  or  families  from  foreign  countries,  all  the 
foregoing  if  actually  used  abroad  by  them  not  less  than  one  year,  and 
not  intended  for  any  other  person  or  persons,  nor  for  sale. 

Notes  of  Deoisioiifl 


Household  effects.— That  term 
''household  effects'*  includes  not  only 
those  things  necessarily  kept  within  the 
house,  but  comprises  everything  that 
contributes  to  the  use  or  convenience 
of  a  householder.  (1900)  23  Op.  Atty. 
Gen.  310. 

Automobiles.— Act     1897,      par. 

504,  relating  to  books,  libraries,  fur- 
niture, and  "similar  household  effects," 
does  not  include  automobiles,  because 
they  are  not  "similar*'  to  libraries, 
furniture,  etc  U.  S.  v.  W.  R.  Grace  & 
Co.  (1909)  166  Fed.  748,  92  C.  C.  A. 
596. 

Held  that  an  automobile  should  not  be 
excluded  from  importation  free  of  duty 
as  household  effects  used  abroad  more 
than  one  year,  under  Act  1897,  par. 
504,  by  reason  of  having  been  exten- 
sively repaired  shortly  before  importa- 
tion. So  much  of  the  machine  as  is  a 
new  manufacture  may  be  assessed  with 
duty;  but  the  rest,  including  the  cost 
of  overhauling,  oiling,  cleaning,  read- 
justing, and  regulating,  is  free  under 
said  paragraph.  Hillhonse  v.  U.  S. 
(1907)  152  Fed.  163,  81  C.  C.  A.  415, 
reversing  judgment  (C.  G.  1906)  142 
Fed.  303,  and  writ  of  certiorari  denied 
U.  S.  V.  HUlhouse  (1908)  28  Sup.  Ct 
568,  208  U.  S.  615,  52  L.  Ed.  646. 

The  provision  for  "household  effects'* 
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in  Act  1897,  par.  504,  includes  auto- 
mobiles.   Id. 

-  Carriage.- A  carriage  in  use 
abroad  for  a  year  by  its  owner,  who 
brings  it  to  this  country  for  his  own 
use  here,  and  not  for  another  person, 
nor  for  sale,  is  "household  effects," 
under  Rev.  St.  §  2505,  and  free  from 
duty.  Arthur  v.  Morgan  (1884)  5  Sup. 
Ct.  241,  112  U.  S.  495,  28  L.  Ed.  825. 

Cows.— "Cows,"   when   kept  for 

household  use,  are  to  be  considered 
"household  effects"  as  that  term  is  used 
in  paragraph  504  of  Act  1897.  (1900) 
23  Op.  Atty.  Gen.  310. 

—>  Family  carriage  horses^— Family 
carriage  horses  used  as  such  abroad 
were  entitled  to  free  entry  undef  para- 
graph 516  of  Act  1890  as  "household 
effects."  Sandow  v.  U.  S.  (C.  C.  1897) 
84  Fed.  146. 

Period  of  use  abroad.— The  pro- 
vision for  household  effects  "used 
abroad  ♦  ♦  ♦  not  less  than  one 
year,"  in  Act  1897,  par.  504,  is  satisfied 
if  the  periods  of  such  use  aggregate  one 
year,  even  though  not  continuous.  Hill- 
house  V.  U.  S.  (1907)  152  Fed.  163. 
81  C.  C.  A.  415,  writ  of  certiorari  de- 
nied U.  S.  V.  Hillhouse  (1908)  28  Sup. 
Ct  568,  208  U.  S.  615,  52  L.  Ed.  646. 


Ch.  A)  DUTIBB  UPON  IMPOBTS  §  5291 

429.  Borax,  crude  and  unmanufactured,  and  borate  of  lime,  soda, 
and  other  borate  material,  crude  and  unmanufactured,  not  otherwise 
provided  for  in  this  section. 

Notes  of  Deoiiioiui 

Borate  materials— An  antiseptic  pre-  able  as  borate  materiaL    See  paragraph 

servadye  held  not  borax  or  borate  ma-  5. 
terial.    See  paragraph  1.  Perborate  of  sodium  not  dutiable  as 

Borate  of  manganese  held  not  dnti-  borate  materiaL     See  paragraph  5. 

430.  Brass,  old  brass,  clippings  from  brass  or  Dutch  metal,  all  the 
foregoing,  fit  only  for  remanufacture. 

Note*  of  Deoisioiui 

Old  cannon.— Old  cannon  made  of 
composition  metal  held  not  free  of  duty 
AS  old  brass.    See  paragraph  167. 

431.  Brazilian  pebble,  un wrought  or  unmanufactured. 

432.  Bristles,  crude,  not  sorted,  bunched,  or  prepared. 

Note*  of  Deoisioiui 

BrIstieSd— Distinction  between  bristles 
crude  and  prepared.  See  paragraph 
337. 

433.  Bromin. 

434.  Broom  corn. 

435.  Buckwheat  and  buckwheat  flour. 

436.  Bullion,  gold  or  silver. 

437.  Burgundy  pitch. 

438.  Burrstones,  manufactured  or  bound  up  into  millstones. 

439.  Cadmium. 

440.  Calcium,  acetate  of,  brown  and  gray,  and  chloride  of,  crude; 
calcium  carbide  and  calcium  nitrate. 

441.  Cash  registers,  linotype  and  all  typesetting  machines,  sewing 
machines,  typewriters,  shoe  machinery,  cream  separators  valued  at 
not  exceeding  $75,  sand-blast  machines,  sludge  machines,  and  tar  and 
oil  spreading  machines  used  in  the  construction  and  maintenance  of 
roads  and  in  improving  them  by  the  use  of  road  preservatives,  all  the 
foregoing  whether  imported  in  whole  or  in  parts,  including  repair 
parts. 

442.  Castor  or  castoreum. 

443.  Catgut,  whip  gut,  or  worm  gut,  unmanufactured. 

Notes  of  Deoisiona 

Catgut  and  worm  gut^-Catgut  and  whipcord  is  the  result  of  the  process  of 
worm  gut  are  free  from  duty  under  Act  the  manufacture  of  gut  into  a  twisted 
1897,  par.  517,  as  "unmanufactured,"  article,  which  clearly  falls  within  para- 
and  are  not  classifiable  for  duty  under  graph  509.  U.  S.  v.  American  Express 
paragraph  448,  as  "manufactures  of  Co.  (1915)  6  Ct.  Oust  App.  36. 
catgut  and  worm  gut,  not  specially  pro-  The  fact  that  whip  gut,  the  result  of 
▼ided  for."  Davies,  Turner  &  Co.  ▼.  such  manufacture,  is  of  a  length  suit- 
U.  S.  (C.  0.  1902)  115  Fed.  232.  able  for  use  in  the  manufacture  of  ten- 
Paragraph  509,  Act  1909,  of  the  free  nis  rackets,  does  not  remove  it  from  the 
list  provides  for  "catgut,  whip  gut,  or  free  list  provision,  as  the  record  dis- 
worm  gut,  unmanufactured."  The  closes  that  this  is  the  length  in  which 
terms  "catgut"  and  "whip  gut"  are  of-  whipcord  so  manufactured  la  produced 
ten  used  interchangeably.    Whip  gut  or  in  the  first  instance.    Id. 

444.  Cement,  Roman,  Portland,  and  other  hydraulic. 

445.  Cerium,  cerite,  or  cerium  ore. 

446.  Chalk,  crude,  not  ground,  bolted,  precipitated,  or  otherwise 
manufactured. 

(6415) 


§  5291 


DUTIES  UPON  IMPORTS 


(Tit.  33 


447.  Charcoal,  blood  char,  bone  char,  or  bone  black,  not  suitable 
for  use  as  a  pigment. 

Notes  of  Deoisioiui 


Biood  oharooald—Blood  charcoal  a 
substance  which,  like  bone  char,  is  com- 
posed chiefly  of  carbon,  and  is  used  for 
decolorizing  sugar,  held  not  dutiable 
under  Act  1897,  par.  97,  as  an  article 
composed  of  carbon,  but  either  under 
paragraph  10,  as  bone  char  by  simili- 
tude, or  at  the  similar  rate  provided  in 
section  6  for  unenumerated  manu- 
factured articles.  U.  S.  v.  George 
Lueders  &  Co.  (0.  0.  1906)  148  Fed. 


Bonebiaok.— Boneback  is  not  included 
in  the  clause  '*bones  crude,  and  not 
manufactured,  burned,  calcined,  ground 
or  steamed"  in  the  free  list  of  Rey.  St- 
§  2504,  but  is  liable  to  a  duty  of  25 
per  cent,  ad  valorem,  under  Schedule 
M  of  that  section.  Harrison  v.  Merritt 
(1885)  115  U.  S.  577,  6  Sup.  Ct.  191, 
29  Ix  Ed.  494,  reversing  (C.  C.  1885) 
23  Fed.  653;  Peters  v.  Robertson  (C 
C.  1884)  20  Fed.  8ia 


448.  Chromate  of  iron  or  chromic  ore. 

449.  Chromium,  hydroxide  of,  crude. 

450.  Common  blue  clay  and  Gross-Almerode  glass-pot  clay,  in  cases 
or  casks,  suitable  for  the  manufacture  of  crucibles  and  glass  melting 
pots  or  tank  blocks. 

451.  Coal,  anthracite,  bituminous,  culm,  slack,  and  shale;  coke; 
compositions  used  for  fuel  in  which  coal  or  coal  dust  is  the  component 
material  of  chief  value,  whether  in  briquets  or  other  form. 

Note*  of  Deoiaioiui 


Anthracite  eoal^—Decisions  under  Act 
1897  placing  a  duty  on  anthracite  coal 
containing  less  than  92  per  cent,  pure 
carbon,  see  Evans  v.  Collector  of  Cus- 
toms of  Port  of  San  Francisco  (1901) 
107  Fed.  110,  46  C.  C.  A.  170;  Coles 
V.  Same  (C.  C.  A.  1900)  100  Fed. 
442;  Perkins  Co.  v.  U.  S.  (C.  C.  1910) 
180  Fed.  935;  In  re  Coles  (C.  C.  1899) 
93  Fed.  954. 

BItumlnoua  coal^—Bituminous  coal, 
imported  for  the  use  of  the  government, 
held  dutiable  under  paragraph  432  of 
Act  1890.  (1892)  20  Op.  Atty.  Gen. 
314. 

Coal  slack  or  culm.— The  term  ''coal 
slack  or  culm,'*  appearing  in  paragraph 
415,  Act  1897,  may  not  be  taken  as  em- 


ployed there  in  a  commercial  sense 
limiting  the  words  to  coal  screened  at 
the  mines,  but  applies  as  well  to  coal 
screened  on  entry  at  a  port  of  entry; 
and  coal  having  been  so  screened  here, 
the  coal  slack  or  culm  resulting  from 
the  process  was  dutiable  under  the  act 
named  at  15  cents  per  ton  of  28  bushels, 
80  pounds  to  the  busheL  U.  S.  v. 
Waterhouse  (1911)  1  Ct  Cust  App. 
353. 

Coke.— In  order  to  ascertain  whether 
"coke"  is  within  the  designation  of 
"coal"  in  the  tariff  act,  the  intention 
of  congress,  as  well  as  the  commercial 
meaning  of  the  word,  will  be  inquired 
into.  Cochrane  v.  Swartout  (D,  C 
1834)  Fed.  Cas.  No.  2,928. 


452.  (Repealed.) 

This  paragraph  was  repealed  by  Act  Sept.  8,  1916,  c.  463,  {  502,  post,  | 
5291c,  and  certain  duties  imposed  upon  the  articles  enumerated  therein  by  §f 
500.  501,  of  said  Act  Sept  8,  1916,  c.  463,  post,  §§  5291a,  5291b.  Said  para- 
graph read  as  follows: 

**452.  Coal  tar,  crude,  pitch  of  coal  tar,  wood  or  other  tar,  dead  or  creosote 
oil,  and  products  of  coal  tar  known  as  anthracene  and  anthracene  oil,  naphtha- 
lin,  phenol,  and  cresoL" 

Notofl  of  Deoiaiona 


Dead  oll^-Carbolineum  or  carboline- 
um  avenarius  held  not  creosote  or  dead 
oil.     See  paragraph  21. 

The  merchandise  known  as  "coal  tar 
product,"  or  "dead  oil,"  is  not  dutiable 
under  the  provision  for  "products  known 
as  distilled  oils"  in  paragraph  60  of 
Act  1894,  but  is  entitled  to  free  entry 
under  paragraph  443,  as  a  product  of 
coal  tar  not  a  color  or  dye,  and  not 
specially  provided  for.  U.  S.  v.  War- 
ren Chemical  &  Manufacturing  Co. 
(1898)  84  Fed.  638,  28  C.  C.  A.  500; 
Warren  Chemical  Mfg.  Co.  v.  XJ.  S. 
(C.  C.  1897)  81  Fed.  376. 

(6416) 


It  was  contended  by  the  importers  of 
an  article  known  as  "dead  oil"  that  it 
should  have  been  assessed  with  duty  at 
the  rate  held  in  various  court  decisions 
to  be  applicable  to  so-called  dead  oil. 
Held,  that  it  cannot  be  assumed  that 
dead  oil  is  always  and  everywhere,  ei- 
ther actually  or  commercially,  the  same 
article,  nor,  in  the  absence  of  evidence, 
that  the  article  in  question  was  the 
same  as  that  covered  by  the  decisions 
referred  to.  Schoellkopf,  Hartford  & 
Madagan  v.  U.  S.  (C.  C.  1906)  147  Fed. 
855. 

In  paragraph  536,  Act  1909,  it  was 
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the  evident  intention  to  restrict  the 
grade  of  oil  admissible  free  of  duty  un- 
der that  paragraph,  to  that  known  as 
dead  oil.  It  is  net  shown  here  that  the 
ImportAtion  is  in  any  sense  dead  oil; 
the  record  shows,  on  the  contrary,  that 
the  importation  was  not  at  the  date 
of  the  enactment  of  Act  1909  known 
as  creosote  oil,  but  was  in  fact  an  oil 
of  much  -greater  value.  Hawley  & 
Letierich  t.  U.  S.  (1913)  4  Ct.  Cast 
App.  268. 

Products  of  ooal  tar.— In  paragraph 
443  of  Act  1894,  the  words  "products 
of  coal  tar"  are  not  within  the  except- 
ing clause,  but  are  part  of  the  enumer- 
ation of  articles  entitled  to  free  en- 
try. U.  S.  V.  Warren  Chemical  &  Man- 
ufacturing Co.  (1898)  84  Fed.  638,  28 
C.   C.  A.  500. 


Soluble  creo80te.^The  liquid  creosote 
of  commerce  is  not  a  "distilled  oil,*' 
subject  to  duty,  under  Act  1894,  par. 
60,  but  is  a  "product  of  coal  tar"  not 
specially  provided  for  in  said  act,  and 
entitled  to  free  entry,  under  paragraph 
443  thereof.  Wise  v.  Southern  Pac. 
Co.  (1898)  87  Fed.  863,  31  C.  C.  A* 
263,  affirming  In  re  Southern  Pac.  Co. 
(C.  C.  1897)  82  Fed.  311. 

Soluble  creosote,  an  article  prepared 
from  coal  tar  dead  oil,  is  less  specifical- 
ly provided  for  as  a  "chemical  com- 
pound" than  under  a  provision  for 
"products  or  preparations  of  coal  tar,'^ 
and  is  properly  classified  for  duty  un- 
der the  latter  head,  in  paragraph  443, 
Act  1894,  or  paragraph  15.  Schoell- 
kopf  V.  U.  S.  (C.  0.  1901)  124  Fed.  89. 


453.  Cobalt  and  cobalt  ore. 

454.  Cocculus  indicus. 

455.  Cochineal. 

456.  Cocoa,  or  cacao,  crude,  and  fiber,  leaves,  and  shells  of. 

Notes  of  Deoisioiia 

Crude  eoooa  fibers.  — Crude  cocoa 
fibers  processed  held  not  free  of  duty. 
See  paragraph  385. 

457.  Coffee. 

458.  Coins  of  gold,  silver,  copper,  or  other  metal. 


Notes  of 

Austrian  florins.— Austrian  florins  are 
to  be  received  by  the  custom  house  at 
the  rate  fixed  by  the  United  States 
mint  Meyer  v.  Cooper  (C.  C.  1890) 
44  Fed.  55. 

Chinese  coin.F«<>hinese  coin  composed 
of  copper  and  an  alloy  is  not  free  of 


Deolsioiui 

duty  as  "coins,  gold,  silver,  and  cop- 
per," unless  imported  to  be  used  as 
currency.  Crocker  v.  Redfield  (C.  C. 
1859)  Fed.  Cas.  No.  3,400. 

Coin  swords.— Coin  swords  held  not 
free  of  duty  as  coins.  See  paragraph 
167. 


459.  Coir,  and  coir  yarn. 

460.  Ccmiposition  metal  of  which  copper  is  the  component  material 
of  chief  value,  not  specially  provided  for  in  this  section. 


Notes  of  Deoisiona 


Composition  metals— Flitters  .  held 
not  dutiable  as  composition  metal  See 
paragraph  146. 

Composition  metal  of  which  copper  is 
the  component  material  of  chief  value, 
in  sheets  which  require  to  be  reworked 
before  Vie  metal  is  available  for  use, 
held  not  dutiable  under  paragraph  177 
of  Act  1894,  as  a  partly  manufactured 
article  composed  wholly  or  in  part  of 
any  metal,  but  is  entitled  to  free  en- 
try under  paragraph  452.    Grempler  v. 


U.  S.  (1901)  107  Fed.  687,  46  C.  0.  A. 
557. 

Sheets  of  composition  metal,  of 
which  copper  is  the  component  material 
of  chief  value,  are  free  under  Act  1894, 
par.  452,  putting  on  free  list  "old  cop- 
per, fit  only  for  manufacture,  clipping 
from  new  copper,  and  all  composition 
metal  of  which  copper  is  a  component 
material  of  chief  value,  not  specially 
provided  for,"  and  not  under  paragraph 
177.  Benedix  v.  U.  S.  (C.  C.  1900)  99 
Fed.  258. 


461.  Copper  ore;  regulus  of,  and  black  or  coarse  copper,  and  copper 
cement;  old  copper,  fit  only  for  remanufacture,  copper  scale,  clip- 
pings from  new  copper,  and  copper  in  plates,  bars,  ingots,  or  pigs,^ 
not  manufactured  or  specially  provided  for  in  this  section. 

Notes  of  Deeisioiui 

Bronze     ornaments.— Bronze      orna-  Copper  In  plates.— Round  copper  bars 

ments  held  not  dutiable  as  old  copper.       and  round  copper  plates  are  not  sub< 
See  paragraph  167.  ject  to  duty  upon  importation,  within 
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the  meaning  of  Act  July  20,  1789,  and 
Act  Aug.  10,  1790  (1  Stat  180).  U. 
S.  V.  Kid  (1807)  8  U.  a  (4  Cranch)  1, 

2  L.  Ed.  531. 

"Round  copper  bottoms,  turned  up  at 
the  edge,"  are  not  liable  to  duties,  al- 
though imported  under  the  denomina- 
tion of  raised  bottoms."  Id.;  U.  S.  v. 
Potts  (1809)  9  U.  S.  (5  Cranch)  284, 

3  L.  Ed.  102. 

Plates  that  have  been  ground,  pol- 
ished, and  planished  are  not  copper  in 
"plates  ♦  ♦  ♦  not  manufactured," 
within  Act  1897,  par.  532.  U.  S.  v. 
B.  F.  Drakenfeld  &  Co.  (1910)  178 
Fed.  258,  101  C.  C.  A.  618,  reversing 
judgment  B.  F.  Drakenfeld  &  Co.  v. 
U.  S.  (C.  C.  1909)  172  Fed.  296. 

^  Copper  matte.^i;opper  matte,  an  ar- 
ticle containing  lead  and  copper,  and 
produced  in  smelting  ores,  which  is  not 
strictly  an  ore  itself,  and  which  is 
shown  to  be  known  commercially  and 
scientifically  as  copper  regulus,  is  not 


dutiable  under  Act  1897,  par.  181,  for 
"lead-bearing  ore  of  all  kinds,"  but  is 
free  of  duty  as  "copper,  regulus  of," 
under  Free  List,  par. '534.  Spencer  v. 
Philadelphia  Smelting  &  Refining  Go. 
(C.  C.  1899)  124  Fed.  1002. 

The  merchandise  copper  matte  is 
produced  by  smelting  metalliferous 
rock  containing  sulphides  of  lead,  cop- 
per, and  iron.  It  was  stipulated  that 
the  importations  were  mattes,  and  that 
"matte"  and  "regulus"  are  interchange- 
able terms.  Now  the  uncontradicted 
testimony  shows  that  mattes  contain- 
ing the  percentages  of  copper,  lead, 
iron,  and  sulphur  found  in  these  im- 
portations were  known  to  the  whole- 
sale trade  before  and  after  the  passage 
of  tariff  act  of  1909  as  copper  mattes. 
They  must  be  accepted  to  be  copper 
mattes,  and  as  such  being  regulus  of 
copper  they  were  entitled  to  free  en- 
try. U.  S.  V.  American  Smelting  &  Re- 
fining Co.  (1914)  5  Ct  Cust  App.  398. 


462.  Copperas,  or  sulphate  of  iron. 

463.  Coral,  marine,  uncut,  and  unmanufactured. 

464.  Cork  wood,  or  cork  bark,  unmanufactured,  and  cork  waste, 
shavings,  and  cork  refuse  of  all  kinds. 

Notes  of  Deoisloas 


Cork  clippings^— It  is  immaterial 
whether  the  clippings  or  shavings  of 
cork  bark  here  be  deemed  waste  or 
not  A  review  of  the  legislation  affect- 
ing the  subject  matter,  of  the  practice 
at  the  customs,  and  of  pertinent  judi- 
cial decisions  makes  it  clear  these  cork 
clippings  and  shavings  were  meant  to 
be,  and  were,  included  within  the  pro- 
visions of  paragraph  547,  Act  1909, 
and  so  were  entitled  to  free  entry. 
U.  S.  V.  Johns-Manville  Co.  (1914)  5 
Ct  Cust  App.  404. 


Cork  unmanufaiitured.  —  "Cork 
squares"  are  free  from  duty,  under  Act 
1870  as  "cork  unmanufactured."  King 
V.  Smith  (C.  C.  1872)  Fed.  Cas.  No. 
7,806. 

In  order  that  cork  wood  or  bark 
should  be  classed  as  ''manufactured," 
under  Act  of  1864,  it  should  be  in  a 
state  capable  of  being  used,  and  design- 
ed for  use,  without  further  manufacture. 
Id. 


465.  Corn  or  maize. 

466.  Corn  meal.    . 

467.  Ck)tton,  and  cotton  waste  or  flocks. 


Notes  of 

Cotton  waste.— The  provision  in  Act 
1897,  par.  537,  for  "cotton  waste,"  in- 
cludes a  mixture  of  cotton  waste  and 
jute  threads  in  about  equal  proportions, 
which  is  commercially  known  as  "cotton 
waste."  Wood  v.  U.  S.  (C.  C.  1908)  160 
Fed.  990. 

Cotton  waste  recovered  from  mill 
sweepings  or  used  cotton  waste  is  not 
"advanced  in  value"  by  processes  of 
combing,  washing,  and  bleaching  in  the 
sense  implied  by  "advanced  in  value" 
appearing  in  section  318,  Act  1909.  It 
is  entitled  to  free  entry  under  that  act 


Deoisiona 

Simpson  ▼.  U.  S.  (1911)  2  Ct  Cust  App. 
222. 

LInters— Short  bits  of  lint  that  ad- 
here to  the  seed  of  cotton  in  the  ordi- 
nary process  of  ginning  and  are  later 
stripped  from  the  seed  by  a  specially 
constructed  gin,  becoming  then  what  are 
commonly  known  as  "linters,"  are  not 
waste,  but  cotton,  and  under  paragraph 
548,  Act  1909,  are  free  of  duty;  and 
this,  irrespective  of  a  cleansing  process 
to  which  the  linters  may  have  been  sub- 
jected before  importation.  U.  S.  v. 
Salomon  (1911)  1  Ct  Cust  App.  246. 


468.  Cryolite,  or  kryoUth. 

469.  Cudbear. 

470.  Curling  stones,  or  quoits,  and  curling-stone  handles. 

471.  Curry,  and  curry  powder. 

(6418) 


Ch.A) 


DUTIES  UPON  IMPORTS 


§  5291 


472.  Cuttlefish  bone. 

473.  Dandelion  roots,  raw,  dried  or  undried,  but  unground. 

474.  Glaziers'  and  engravers*  diamonds,  unset,  miners'  diamonds. 


Notes  of  Deoifliona 


▼.  U.  S.  (1899)  19  Sup.  Ct.  254,  255, 172 
U.  S.  434,  43  L.  Ed.  505.  / 

Act  1897,  List,  par.  545,  provides  for 
"diamonds  ♦  ♦  ♦  not  advanced  from 
their  natural  state  by  cleaving,  splitting, 
♦  ♦  ♦  including  miners*  •  *  ♦  dia- 
monds not  set."  Held,  that  the  pro- 
vision for  miners*  diamonds  is  not  qual- 
ified by  what  precedes,  and  that  such 
diamonds,  split,  but  unset,  are  within  the 
paragraph.  Sullivan  Machinery  Co.  ▼. 
U.  S.  (C.  0. 1909)  168  Fea.  501. 


Diamonds.— Act  1894,  par.  467,  which 
reads  as  follows:  "Diamonds;  miners', 
glaziers*,  and  engravers'  diamonds  not 
set,  and  diamond  dust  or  bort,  and  jew- 
elfi  to  be  used  in  the  manufacture  of 
watches  or  docks"— does  not  exempt 
from  duty  diamonds  except  of  the  class- 
es enumerated,  precious  stones  of  all 
kinds  being  made  dutiable  by  paragraph 
338.  The  word  "diamonds,"  beginning 
the  paragraph  quoted,  is  designated 
merely  as  a  heading,  and  should  be  read 
as  though  foUowed  by  a  colon.     Keck 

475.  Divi-divi. 

476.  Dragon's  blood. 

477.  Drugs,  such  as  barks,  beans,  berries,  buds,  bulbs,  bulbous  roots, 
excrescences,  fruits,  flowers,  dried  fibers,  dried  insects,  grains,  gums, 
gum  resin,  herbs,  leaves,  lichens,  mosses,  logs,  roots,  stems,  vegetables, 
seeds  (aromatic,  not  garden  seeds),  seeds  of  morbid  growth,  weeds; 
any  of  the  foregoing  which  are  natural  and  uncompounded  drugs  and 
not  edible  and  not  specially  provided  for  in  this  section,  and  are  in 
a  crude  state,  not  advanced  in  value  or  condition  by  shredding,  grind- 
ing, chipping,  crushing,  or  any  other  process  or  treatment  whatever 
beyond  that  essential  to  the  proper  packinjg  of  the  drugs  and  the  pre- 
vention of  decay  or  deterioration  pending  manufacture:  Provided, 
That  no  article  containing  alcohol  shall  be  admitted  free  of  duty  un- 
der this  paragraph. 

Notes  of  Deoisions 


L  Balsam  capsules. 

2.  Compound  to  make  caffeine. 

3.  Dandelion  root. 
•  4.  Dried   lizards. 

5.  Dyes. 

6.  "Edible." 

7.  Blaterlum  In  cakes. 

8.  Ouarana. 

9.  Powder  from  Juice  of  papaw  melon. 
10.  Resin. 

U.  Sierra  Leone  chillies  or  bird  peppers. 

12.  Toung  fusUc  dyewood. 

1.  Balsam  capsules.— Where  the  pro- 
cess of  placing  crude  balsam  in  gelatin 
capsules  has  resulted  in  an  article  with 
a  greater  Talue  and  an  improved  condi- 
tion, the  combination  held  not  classible 
as  "crude  drugs  not  advanced  in  value 
or  condition/*  within  Act  1897,  par. 
54a  U.  S.  v.  Lehn  &  Fink  (0.  O.  1909) 
172  Fed.  171. 

2.  Compound   to   make  caffeine.  — A 

compound  used  exclusively  to  make  caf- 
feine, held  not  dutiable  under  section  6, 
Act  1897,  as  a  nonenumerated  manufac- 
tured article,  nor  under  paragraph  20  as 
a  drug  advanced  in  value  or  condition, 
but  entitled  to  free  entry  as  a  crude 
drug.  U.  S.  V.  Hensel  (C.  C.  1901)  107 
Fed.  260. 

3.  Dandelion  root.  —  Dandelion  root» 
imported  while  Act  March  3,  1883,  was 
in  force,  which  was  not  edible,  and  was 
in  a  crude  state,  and  not  advanced  in 
value  or  condition  by  refining  or  grind- 


ing, or  by  other  process  of  manufacture, 
and  which  was  not  used  or  intended  to 
be  used  as  coffee  or  as  a  substitute 
therefor,  but  was  used  for  medicine,  and 
in  medicinal  preparations,  was  not  du- 
tiable under  the  provision  for  "acorns 
and  dandelion  root,  raw  or  prepared,  and 
all  other  articles  used  or  intended  to  be 
used  as  coffee  or  as  substitutes  there- 
for," contained  in  paragraph  290  of  the 
act,  but  was  free  of  duty.  Clay  v.  Er- 
hardt  (C.  C.  1891)  48  Fed.  293. 

4.  Dried  lizards.— Dried  lizards,  used 
by  the  Chinese  in  compounding  a  medi- 
cine, are  drugs  within  the  meaning  of 
Act  1897,  par.  548.  Wing  On  Wo  v.  U. 
S.  (C.  C.  1906)  148  Fed.  334. 

5.  Dyesd— Articles  used  in  dyeing  or 
tanning  held  not  drugs.  Leber  &  Meyer 
V.  U.  S.  (C.  0. 1904)  135  Fed.  243. 

6.  "Edlble."-."Edible"  is  to  be  taken 
in  its  common  meaning.  Cruikshank  v. 
U.  S.  (1894)  59  Fed.  446,  8  C.  C.  A. 
171,  reversing  In  re  Cruikshank  (C.  C. 
1893)  54  Fed.  676. 

7.  Elaterlum  In  cakes.  —  Elaterium  in 
cakes,  prepared  from  the  juice  of  the 
fruit  of  "echallium  elaterium"  by  evap- 
oration and  drying,  and  containing  a 
medicinal  drug  known  as  "elaterine," 
which  is  extracted  from  the  cakes  be- 
fore it  is  used,  is  exempt  from  duty  un- 
der Act  1890,  par.  560,  as  a  drug  "in 
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a  crude  state,**  and  cannot  be  dascdfied 
as  a  "medicinal  preparation,"  within 
paragraph  75,  nor  as' a  "drug  which  has 
been  advanced  in  value  or  condition/' 
within  paragraph  560.  U.  S.  v.  Merck 
(1805)  66  Fed.  251,  13  C.  C.  A.  432, 
certiorari  denied  (1895)  15  Sup.  Ot 
1043,  159  U.  S.  272,  40  L.  Ed.  147. 

8.  Guarana^^Guarana,  a  medicinal 
drug,  consisting  of  a  dried  paste  in  the 
form  of  sausage- shaped  rolls,  this  be- 
ing the  crudest  state  in  which  it  is  ever 
imported,  and  which,  before  being  used 
as  a  medicine,  must  be  further  pre- 
pared, held  not  dutiable  as  a  "medicinal 
preparation,"  under  paragraph  68,  Act 
1897,  but  free  of  duty  under  paragraph 
548.  Cowl  V.  U.  S.  (C.  O.  1900)  124 
Fed.  475. 

9.  Powder  from  Juice  of  papaw  mel- 
ons—Powder from  the  juice  of  the  pa- 
paw  melon  held  not  dutiable  as  a  orude 
drug.    See  paragraph  27. 

A  powder  made  from  the  juice  of  the 
papaw  melon,  caught  in  pans,  dried  in 
the  sun,  sifted  to  remove  foreign  sub- 
stances, and  packed  in  tins,  held  free, 
under  paragraph  470  of  Act  1894,  as 
"drugs  ♦  ♦  ♦  not  edible,  and  which 
have  not  been  advanced  in  condition  by 
refining  and  grinding,  or  by  other  pro- 
cess of  manufacture,"  and  was  not  du- 
tiable, under  paragraph  59,  as  a  medic- 
inal preparation.  U.  S.  v.  Godwin  (O. 
C.  1899)  91  Fed.  753. 

478.  Eggs  of  poultry,  birds,  fish,  and  insects  (except  fish  roe 
preserved  for  food  purposes)  :  Provided,  however,  That  the  im- 
portation of  eggs  of  game  birds  or  eggs  of  birds  not  used  for  food, 
except  specimens  for  scientific  collections,  is  prohibited:  Provid- 
ed further,  That  the  importation  of  eggs  of  game  birds  for  pur- 
poses of  propagation  is  hereby  authorized,  under  rules  and  regula- 
tions to  be  prescribed  by  the  Secretary  of  the  Treasury. 

Notes  of  Deoisioiia 


10.  Resin.— Resin  held  entiUed  to 
free  entry.  Lange  Soap  Go.  y.  U.  S. 
(1912)  3  Ct.  Gust.  App.  440. 

Gum  resin  or  rosin  is  the  product 
of  the  ordinary  treatment  that  oleo- 
resin  or  crude  turpentine  is  subjected 
to  in  order  to  separate  its  two  con- 
tents. They  merely  serve  to  get  the 
article  by  itself.  The  terms  "in  a 
crude  state"  are  broad  enough  to  in- 
clude as  "crude"  all  the  grades  of  resin 
shown  by  the  record  in  this  case.  U. 
S.  V.  Sheldon  &  Go.  (1912)  2  Gt  Gust. 
App.  485.  See,  also,  Schoenemann  t. 
U.  S.  (1903)  119  Fed.  584.  56  C.  G.  A. 
104;  Roessler  &  Hasslacher  Ghemical 
Go.  y.  Same  (G.  G.  1899)  94  Fed.  822; 
U.  S.  V.  (Godwin  (G.  G.  1899)  91  Fed. 
753. 

n.  Sierra  Loone  ehillles  or  bird  pop- 

pors^— Sierra  Leone  "chillies"  or  "bird 
peppers,"  whole,  but  in  a  dried  state, 
held  exempt  from  duty,  as  spices  not 
edible,  under  paragraph  560  of  Act 
1890,  and  not  dutiable  as  Gayenne  pep- 
per unground,  under  paragraph  326. 
In  re  Gruikshank  (G.  G.  1893)  54  Fed. 
676,  reversed  Gruikshank  ▼.  U.  S. 
(1894)  59  Fed.  446,  8  G.  G.  A.  171. 

12.  Young     fostio     dyewood^— Young 

fustic  dyewood  cut  or  shredded  into 
pieces  held  advanced  in  condition.  See 
paragraph  27. 


Duek  eggs^— Act  1897,  par.  549,  re- 
lating to  "eggs  of  birds,"  does  not  in- 
clude eggs  of  the  domesticated  duck, 
which  are  dutiable  under  paragraph 
244  as  "eggs,  not  specially  provided 
for."  Sun  Kwong  On  v.  U.  S.  (1906) 
143  Fed.  115,  74  G.  G.  A.  309. 

Fish  roe^— Fish  roe,  or  caviar,  which 
was  necessarily  put  into  brine  before 
importation,  because  otherwise  it  would 
not  be  suitable  for  food  after  impor- 
tation, held  "preserved  for  food  pur- 
poses,"   within    Act    1897,    par.    549. 


Hansen  &  Dieckmann  v.  U.  S.  (G.  G. 
1909)  175  Fed.  892. 

Fresh  roe  of  the  sturgeon  rubbed 
through  a  sieve,  dropping  thence  into 
a  solution  of  brine,  the  brine  drawn  off 
and  the  roe  packed  for  shipment  in 
tins  and  transported  in  a  refrigerated 
state,  does  not  constitute  "fish  roe  pre- 
served for  food  purposes,"  as  excepted 
by  paragraph  549,  Act  1897,  and  was 
not  dutiable  under  paragraphs  258  and 
261  of  said  act  Hansen  v.  U.  S. 
(1910)  1  Gt  Gust  App.  1. 


479.  Emery  ore  and  corundum,  and  crude  artificial  abrasives,  not 
specially  provided  for. 

Notes  of  DooisioBo 


Artiflolal  abrasives.— The  term  "arti- 
ficial abrasives"  implies  an  abrasive 
product  resulting  from  processing  or 
treatment,  and  the  word  "crude"  im- 
plies that  such  artificial  product  must 
be  in  a  crude  condition.  Harrison  Sup- 
ply Go.  V.  U.  S.  (1915)  6  Gt  Gust 
App.  72. 
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The  true,  final,  and  distinctive  pur- 
pose of  an  abrasive  is  to  create  new 
surfaces  by  rubbing  or  grinding  away 
older  ones,  and  not  to  produce  friction 
or  heat.  The  use  of  powdered  glass 
on  match  heads  or  the  sides  of  match 
boxes  is  not  as  an  abrasive.  Ghrystal 
V.  U.  S.  (1915)  5  Gt  Gust  App.  489. 
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480.  Fans,  common  palm-leaf,  plain  and  not  ornamented  or  dec- 
orated in  any  manner,  and  palm  leaf  in  its  natural  state,  not  col- 
ored, dyed,  or  otherwise  advanced  or  manufactured. 

481.  Felt,  adhesive,  for  sheathing  vessels. 


Notes  of  Deeiiioiui 


Adhesive  felt.— "Felt,  adhesive,  for 
sheathing  vessels,"  is  among  the  arti- 
cles enumerated  in  "the  free  list"  of 
Act  1883.  This  description  is  held  to 
cover  adhesive  felt  such  as  was  used 
at  the  date  of  the  act  for  sheathing 


vessels,  although  such  felt  may  be  im- 
ported for  other  uses.  The  use  of  an 
article  does  not  necessarily  control  its 
classification  for  tariff  purposes.  U.  S. 
V.  Nichols  (C.  C.  1891)  46  Fed.  859. 


482.  Fibrin,  in  all  forms. 

483.  Fresh-water  fish,  and  all  other  fish  not  otherwise  specially 
provided  for  in  this  section. 

Notes  of  Decisions 


Ffsh  picklod  or  salted.— The  process- 
es to  which  the  fish  of  the  importation 
had  been  subjected  put  them  in  a  class 
apart  from  "fish  in  tin  packages,"  as 
provided  for  in  paragraph  270,  Act 
1909.  The  evidence  sustains  the  find- 
ing that  the  merchandise  here  consisted 
of  herring  or  mackerel,  pickled  or  salt- 
ed, and  these  were  dutiable  as  such  un- 
der the  eo  nomine  provisions  of  para- 
graphs 272  and  273,  respectively.  U. 
S.  V.  Smith  &  Nessle  Go.  (1913)  4  Gt 
Gust  App.  70. 

Fresh  fish.— In  Act  1894,  the  free  list 
(paragraph  481)  enumerates  "fish,  fro- 
zen or  packed  in  ice  fresh."  The 
schedule  relating  to  dutiable  fish  enu- 
merates (paragraph  210)  "herrings, 
pickled,  frozen,  or  salted,  and  salt  wa- 
ter fish  frozen  or  packed  in  ice,  one- 
half  of  one  cent  per  pound."  Held 
that,  under  .the  rule  of  construction  re- 
gniring  each  part  of  a  law  to  be  made 
effective  if  possible,  the  paragraph  in 
the  free  list  must  be  held  as  generic, 
and  paragraph  210  as  exceptional  or 
specific;  consequently  salt  water  fish, 
fresh  and  packed  in  ice,  are  dutiable 
under  paragraph  210.  De  Long  v.  U. 
S.  (1896)  76  Fed.  453,  22  G.  G.  A.  474, 
affirming  In  re  De  Long  (G.  G.  1895) 
70  Fed.  775. 

Under  Act  1897,  par.  261,  rehiting 
(1)  to  "fish,  fresh,  ♦  ♦  ♦  frozen, 
packed  in  icei  or  otherwise  prepared 
for  preservation,  not  specially  provided 
for,"  and  (2)  to  "salmon,  fresh,"  sal- 
mon packed  in  ice  for  preservation  are 
dutiable  under  the  first  provision;  for 
Congress  by  enumerating  fish  packed 
in  ice  separately  from  iGsh  fresh,  indi- 
cated an  intention  to  exclude  the  for- 
mer class  from  the  provision  for  the 


latter.  U.  S,  v.  Perry  (0.  G.  1909)  171 
Fed.  308. 

Fresh  ^sh  (that  is,  unsalted  or  un- 
cured  fish),  imported  in  bulk,  or  other- 
wise than  in  barrels  or  half  barrels,  in 
a  frozen  condition,  to  be  sold  for  imme- 
diate use,  are  to  be  admitted  free,  upon 
the  importer  furnishing  to  the  collec- 
tor reasonable  or  proper  proof  or  as- 
surances of  an  honest  intention  to  put 
them  on  the  market  for  immediate  use. 
Glause  699,  New  Tariff  Index.  Gross 
V.  Seeberger  (G.  G.  1887)  30  Fed.  427. 

Fresh  fish  imported  frozen  together 
in  barrels  or  large  cakes  are  not  ex- 
empt from  duty  as  "fish,  fresh  for  im- 
mediate consumption."  Hev.  St.  {  2505. 
Gauthier  v.  Bell  (G.  G.  1877)  Fed. 
Gas.  No.  6,277. 

Salmon  from  which  the  larger  part 
of  the  backbone  had  been  removed, 
leaving  the  side  bones  and  other  bones 
in  the  fish,  and  which  had  been  treated 
with  a  solution  of  salt  or  brine  for  the 
purpose  of  pileservlng  them  during 
transportation  and  not  sufiicient  to  af- 
fect their  acceptability  to  the  consum- 
ing public  as  fresh  fish,  were  not  bon- 
ed within  the  meaning  of  paragraph 
216,  Act  1913,  but  were  entitled  to 
free  entry  under  the  provision  for 
"fresh  water  fish,  and  aU  other  fish  not 
otherwise  specially  provided  for"  in 
paragraph  483  of  said  act  Woodward 
&  Son  V.  U.  S.  (1915)  6  Gt.  Gust. 
App.  372. 

Smoked  herringd— Smoked  herring, 
though  salted  before  being  smoked,  held 
not  dutiable  as  "herrings,  pickled  or 
salted,"  under  Act  1897,  par.  260,  be- 
ing a  commodity  distinct  therefrom 
both  commercially  and  in  common 
speech.  Mattlage  v.  U.  S.  (G.  G.  1904) 
139  Fed.  704. 


484.  Fish  skins. 

485.  Flax  straw,  flax,  not  hackled  or  dressed;  flax  hackled, 
known  as  "dressed  line,"  tow  of  flax  and  flax  noils ;  hemp,  and  tow 
of  hemp ;   hemp  hackled,  known  as  "line  of  hemp." 

Notes  of  Decisions 

East  India  Bombay  hemp.— "An  article  Bombay  hemp,"  invoiced  and  entered  as 
known   in    the   trade    as   "East   India      such  in  the  custom  house,  will  be  held 
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dutiable  as  hemp;  and  testimony  that 
it  is  in  effect  a  species  of  Sisal  grass 
will  not  cause  it  to  be  dutiable  at  the 
rate  of  that  article.  Bailey  v.  Cad- 
walader  (C.  C.  1890)  43  Fed.  294. 

Flax   noilsw— Flax  noils  held  dutiable 
as  waste,  under  Act  1897,  par.  463,  and 


not  under  paragraph  326  as  "tow  of 
flax/'  by  similitude.  G.  B.  Ritchie  & 
Co.  V.  U.  S.  (C.  C.  1906)  141  Fed.  664. 

New  Zealand  flax^-New  Zealand  flax 
held  covered  by  provision  for  sunn,  sisal 
grass,  etc.    See  paragraph  494. 


486.  Flint,  flints,  and  flint  stones,  unground. 

487.  Fossils. 

488.  Fruits  or  berries,  green,  ripe,  or  dried,  and  fruits  in  brine, 
not  specially  provided  for  in  this  section. 


Notes  of  Deoisioiui 


1. 

In  general. 

2. 

Fruits  dried— Citron. 

8. 

Currants. 

4. 

Lychee. 

6. 

Fruits  in  brine. 

6. 

Cherries. 

7. 

8. 

Limes. 

9. 

Ripe  olives. 

10. 

Umeboshi. 

1.  In  general.— Cherries  preserved  by 
a  sulphur  treatment  held  not  dutiable 
as  fruits  green,  ripe,  or  dried.  See 
paragraph  217. 

Fox  berries  held  not  dutiable  as 
berries  ^reen,  ripe,  or  dried.  See  para- 
graph 217. 

Ripe  cherries  held  not  free  of  duty,  as 
fruits  green,  ripe,  or  dried.  See  para- 
graph 217. 

Tomatoes  held  dutiable  as  vegetables. 
See  paragraph  215. 

2.  Fruits  dried  —  Citron.— Candied 
citron  held  not  dutiable  as  fruits  green 
or  dried.    See  paragraph  217. 

Leghorn  citron  is  not  dutiable  under 
Act  1883,  par.  302,  as  a  comfit,  sweet- 
meat, or  fruit  preserved  in  sugar,  but 
is  entitled  to  free  entry  as  a  dried 
fruit.  Nordlinger  v.  U.  S.  (C.  C.  1895) 
69  Fed.  92. 

3.  -^  Currant8^-'*Dried  currants," 
so  called,  from  the  Levantine,  which  are 
known  to  the  trade  by  some  30  different 
names,  indicating  the  islands  or  locali- 
ties where  grown,  and  which,  although 
in  fact  raisins,  made  from  a  small 
grape,  constitute  the  only  currants 
known  commercially  or  imported,  are, 
except  those  grown  on  the  island  of 
Zante,  entitled  to  free  entry,  under 
paragraph  489  of  Act  1894,  as  "fruits, 
♦  ♦  ♦  dried,  not  specially  provided 
for,"  and  are  not  dutiable  under  para- 
graph 217,  which  covers  "plums,  prunes, 
figs,  raisins  and  other  dried  grapes,  in- 
cluding Zante  currants."  Hills  Bros. 
Co.  V.  U.  S.  (1900)  99  Fed.  264,  39 
C.  C.  A.  500. 

4.  —  Lycheew— Dried  lychee  held  not 
entitled  to  free  entry.  See  paragraph 
217. 

5.  Fruits  In  brlne^— Olives  in  brine 
held  not  dutiable  as  fruit  in  brine. 
See  paragraph  218. 

Orange  and  lemon  peel  in  brine  held 


not  dutiable   as   preserved  peel.     See 
paragraph  221. 

A  saline  solution  used  in  packing 
fruit  is  used  as  a  preservative  simply 
and  fruit  of  the  kind  is  '*in  brine"  in 
the  language  of.  paragraph  559.  Act 
1909.  Without  undertaking  to  fix  what 
percentage  of  salt  in  a  solution  will 
make  that  solution  brine,  the  evidence 
here  does  not  warrant  the  conclusion 
that  the  fruit  of  this  importation  was 
"in  brine."  Mihalovitch,  Fletcher  & 
Co.  V.  U.  S.  (1913)  4  Ct.  Oust.  App.  98. 

6.  — ^  Cherries.— Cherries  immersed 
in  a  solution  containing  not  more  than 
.402  per  cent,  of  salt  are  not  fruits  in 
"brine,"  within  Act  1807,  par.  559. 
Causse  Mfg.  Co.  v.  U.  S.  (1906)  151 
Fed.  4,  80  C.  O.  A.  461,  modifying  judg- 
ment A.  L.  Causse  Mfg.  Co.  v.  Same  (C. 
C.  1906)  143  Fed.  690. 

7.  — ^  Lomons^-Halved  lemons  in 
brine  are  "fruits  in  brine,"  within  para- 
graph 559,  Act  1897,  and  not  dutiable 
as  lemon  peel  preserved,  under  para- 
graph 267,  notwithstanding  the  brine 
renders  the  pulp  inedible,  and  the  only 
value  is  in  the  peel.  lElls  Bros.  Co.  v. 
U.  S.  (1903)  .123  Fed.  477,  59  C.  C.  A. 
412,  reversing  judgment  (C.  C.  1902) 
113  Fed.  &57. 

8.  —  Limos^-Pickled  limes  held  not 
dutiable  as  fruit  in  brine.  See  para- 
graph 220. 

Limes  in  brine  held  not  to  be  dutiable 
as  "limes"  under  Act  1897,  par.  266,  but 
to  be  free  of  duty  under  paragraph  559 
of  said  act.  Brennan  v.  U.  S.  (1905) 
136  Fed.  743,  69  C.  C.  A.  395,  reversing 
judgment  (C.  C.  1904)  120  Fed.  837. 

9.  —  Ripe  olives.— Ripe  olives, 
sometimes  called  "black  olives,"  are 
free  of  duty  under  Act  1897,  par.  559, 
as  "fruits  in  brine."  U.  S.  v.  Zucca  & 
Co.  (C.  C.  1900)  175  Fed.  578. 

10.  -^  U  meboshiw— The  evidence 
does  not  warrant  the  conclusion  that 
the  merchandise  is  fruit  packed  in  its 
own  juice.  It  does  justify  the  con- 
tention of  the  importers  that  the  um- 
eboshi imported  should  be  classified  as 
fruits  in  brine.  They  were  entitled 
to  free  entry  under  Act  1909.  Sakai  v. 
U.  S.  (1914)  5  Ct  Cust  App.  159. 
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489.  Fruit  plants,  tropical  and  semitropical,  for  the  purpose  of 
propagation  or  cultivation. 

490.  Fulminates,  fulminating  powder,  and  other  like  articles  not 
specially  provided  for  in  this  section. 

491.  Furs  and  fur  skins,  undressed. 

Notes  of  DeoisioBJi 


Angora  goatsklns^-Raw  Angora  goat 
skins,  with  the  hair  on,  being  for  all 
commercial  purposes  undressed  fur 
skins,  it  being  unprofitable  to  separate 
the  hair  from  the  skin  and  to  use  the 
hair  as  wool,  cannot  be  classified  as 
"wools  on  the  skin,*'  under  Act  1890, 
par.  387,  but  are  free  of  duty,  under 
paragraph  588,  as  fur  skins  "not  dress- 
ed in  any  manner."  U.  S.  y.  Bennet 
(1895)  66  Fed.  299,  13  G.  G.  A.  446. 

Pulied  or  plucked  coney  8kln8.^*Tull- 
ed"  or  "plucked"  coney  skins— that  is, 
such  as  have  had  the  hair  removed 
from  them— held  not  dutiable  as  "dress- 
ed furs  or  skins,"  within  Act  1890,  par. 
444,  but  entitled  to  entry  free,  under 
paragraph  588,  as  "fur  skins,  not  dress- 
ed in  any  manner."  U.  S.  v.  Wotten 
(1892)  53  Fed.  344,  3  G.  G.  A.  553;  Id. 
(C.  C.  1892)  50  Fed.  693. 

Sheepskins^— Sheepskins,  purchased 
indiscriminately  and  imported  un sorted, 
witiiout  regard  to  any  particular  use 
to  which  they  might  be  adapted,  and 
not  shown  to  be  used  as  furs,  are  not 
classifiable  as  "furs,"  or  "fur  skins," 
under  Act  1897,  pars.  561,  562.    Inter- 


national Hide  &  Skin  Co.  v.  U.  S.  (G. 
G.  1909)  177  Fed.  602. 

Buenos  Ayres  sheepskins,  imported 
with  the  wool  on  and  dried,  but  not 
dressed,  do  not  fall  within  the  head  of 
"raw  hides  and  skins  of  all  kinds."  etc., 
and  are  subject- to  a  duty  of  20  per 
cent  ad  valorem.  Act  July  30,  1846» 
§  3.  Goggill  V.  Lawrence  (C.  C.  1850) 
Fed.  Gas.  No.  2,956. 

Undressed  ollpplngs  or  wastOdnHares* 
combings  or  fur  waste  held  not  dutiable 
as  fur  undressed.     See  paragraph  384. 

Act  1897,  par.  561,  providing  for 
"furs,  undressed,"  includes  undressed 
clippings  and  detached  portions  of  fur, 
used  for  the  same,  purpose  as  the  skin 
from  which  derived;  and  such  material 
is  therefore  removed  from  the  provi- 
sion for  "waste,  not  specially  provided 
for,"  in  paragraph  463.  Hatters'  Fur 
Exchange  v.  U.  S.  (G.  G.  1909)  175 
Fed.  588. 

Fur  gathered  as  scraps  or  waste  from 
the  first  treatment  of  skins  is  not  waste 
in  the  strict  sense  of  refuse,  but  is  un- 
dressed fur  and  as  such  was  free  of 
duty  under  section  561,  Act  1897.  U. 
S.  V.  Hatters'  Fur  Exchange  (1911)  1 
Gt  Gust  App.  198. 


492.  Gambier. 

493.  Glass  enamel,  white,  for  watch  and  clock  dials. 


Notes  of  Deoisioiui 

Watch  enamel^-The  substance  known 
as  "watch  enamel"  held  dutiable  as 
"watch  material,"  at  25  per  cent  ad 
valorem,  and  not  as  "manufactures  of 


glass,  or  of  which  glass  shall  be  a  com- 
ponent material."  Elgin  Watch  Go.  v. 
Spaulding  (C.  G.  1884)  19  Fed.  411. 


494.  Glass  plates  or  disks,  rough-cut  or  unwrought,  for  use  in 
the  manufacture  of  optical  instruments,  spectacles,  and  eyeglasses, 
and  suitable  only  for  such  use:  Provided,  however.  That  such 
disks  exceeding  eight  inches  in  diameter  may  be  polished  suffi- 
ciently to  enable  the  character  of  the  glass  to  be  determined. 


Notes  of  Decisloiis 


Goggles.— Glass  disks,  rough  cut  or 
unwrought,  made  from  crown  or  cylin- 
der glass,  bent,  known  to  the  trade  as 
mi-coquille  glasses,  which  are  chiefly 
used  in  the  manufacture  of  automobile 
goggles  to  protect  the  eyes  from  dust 
or  wind,  which  do  not  in  any  manner 
transform  the  rays  of  light  which  pass 
through  them  or  affect  the  focus  of  the 
eyes  in  any  way  and  which  are  not 
capable  of  being  ground  into  lenses  for 
any  such  purpose,  are  not  admissible 
free  under  paragraph  577,  Act  1909,  as 
being  "for  use  in  the  manufacture  of 
optical  instruments,  spectacles,  and 
eyeglasses,  and  suitable  only  for  such 


use."     Bache  &  Co.  v.  U.  S.  (1916)  6 
Ct   Oust.  App.  507. 

From  the  use  of  the  words  *'spec- 
tades,  eyeglasses,  and  goggles"  in  Act 
1909,  par.  105,  and  "spectacles  and 
eyeglass,"  only  goggles  being  omitted, 
in  paragraph  577,  it  may  be  reasonably 
inferred  that  Congress  understood 
goggles  to  be  different  things  from 
spectacles  and  eyeglasses,  and  delib- 
erately refrained  from  making  mate- 
rial for  them  dutiable  under  paragraph 
577.     Id. 

Polished  dlscs^-In  construing  the 
provision  in  Act  1897,  par.  565,  for 
"glass  plates  or  discs,  rough  cut  or  un- 
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Spectacle     lenses     roughs— Spectacle 

lenses  ground  or  polished  held  not  ex- 
empt from  duty,  see  paragraph  84. 

Spectacle  lenses  manufactured  from 
Brazil  or  Scotch  pebbles,  imported  with 
rough  or  unfinished  edges,  and  commer- 
cially known  as  "pebbles  for  spectacles, 
rough,"  held  free  under  Act  1883,  and 
not  dutiable  as  manufacture  of  glass. 
Young  y.  Spalding  (O.  O.  1885)  24  Fed. 
22. 


wrought,*'  with  the  proviso  that  "discs 
exceeding  eight  inches  in  diameter  may 
be  polished  sufficiently  to  enable  the 
character  of  the  glass  to  be  determin- 
ed," held,  that  the  proviso  does  not  re- 
quire the  exclusion  from  said  paragraph 
of  polished  square  plates  less  than 
eight  inches  across,  where  the  polishing 
is  done  simply  to  determine  the  char- 
acter of  the  articles,  is  of  no  other 
use,  and  is  taken  off  in  their  manufac- 
ture. Hensel,  Bruckmann  &  Lorbacher 
V.  U.  S.  (C.  C.  1905)  139  Fed.  96. 

495.  Gloves,  m^de  wholly  or  in  chief  value  of  leather  made  from 
horsehides,  pigskins,  and  cattle  hides  of  cattle  of  the  bovine  spe- 
cies, excepting  calfskins,  whether  wholly  or  partly  manufactured. 

496.  Goldbeaters'  molds  and  goldbeaters'  skins. 

497.  Grasses  and  fibers :  Istle  or  Tampico  fiber,  jute,  jute  butts, 
manila,  sisal  grass,  sunn,  and  all  other  textile  grasses  or  fibrous 
yegetable  substances,  not  dressed  or  manufactured  in  any  manner, 
and  not  specially  provided  for  in  this  section. 

Notes  of  Deoisioiis 


1.  Base  fiber. 

2.  Birch  bark. 

S.  Bleached  wheat  Btems. 

4.  Broken  fibers  of  jute. 

5.  Orassee  cut  into  lengths, 

6.  Orasfl.  sun  bleached. 

7.  Kittul. 

8.  New  Zealand  flax. 

9.  Rush. 

10.  Sisal  grass. 

1.  Bass  1lbor.*BasB  fiber  subjected 
to  a  process  that  fits  it  for  a  definite 
use  held  not  dutiable  as  fiber  not  man- 
ufactured.   See  paragraph  385. 

2.  Birch  barkw^Act  1807,  pars.  566, 
617,  relating  to  "fibrous  yegetable  sub- 
stances" and  to  "moss,  seaweeds,  and 
vegetable  substances,"  does  not  include 
birch  bark.  Reed  &  Keller  v.  U.  S. 
(C.  a  1909)  172  Fed.  453;  Reed  & 
Keller  v.  U.  S.  (1914)  5  Ct  Gust  App. 
95. 

3.  Bleached  wheat  stems.— Bleached 
wheat  stems  or  wheat  heads  are  en- 
titled to  admission  free  from  duty,  un- 
der Act  1897,  par.  566,  including  textile 
grasses  or  fibrous  vegetable  substances 
not  dressed  or  manufactured  in  any 
manner,  and  are  not  dutiable,  under 
paragraph  251,  and  the  similitude  clause 
of  the  act,  as  "natural  flowers,  preserv- 
ed or  fresh,  suitable  for  decorative  pur- 
poses." Bayersdorfer  &  Co.  v.  U.  S. 
(C.  C.  1903)  122  Fed.  968,  decree  re- 
versed U.  S.  V.  H.  Bayersdorfer  &  Co. 
(1903)  126  Fed.  732,  62  C.  C.  A.  16. 

4.  Broken  flbors  of  Jute^— The  mer- 
chandise consists  of  broken  fibers  of 
undressed  raw  jute  rejected  by  the 
carding  machine  in  the  first  process  of 
manufacture.  These  broken  fibers  had 
been  later  subjected  to  a  carding  pro- 
cess of  their  own.  The  product  is  more 
accurately  described  as  jute,  unman- 
ufactured, than  as  waste  not  specially 
provided  for  and  was  entitled  to  free 
entry  under  both  Acts  1897  and  1909. 
Salomon  Bros.  &  Co.  ▼.  U.  B.  (1912)  2 


Ct  Cust  App.  431.  See,  also,  TJ.  S.  ▼. 
Hatters*  Fur  Exchange  (1911)  1  Ct 
Cust  App.  198. 

5.  Grasses  cut  Into  lensthSd—Grassea 

cut  into  lengths  to  be  used  in  manu- 
facture of  brushes  held  not  dutiable  un- 
der this  paragraph.  See  paragraph 
385. 

6.  Grass,  sun  bloaehed^-Bleached  or 

dyed  grasses  held  not  dutiable  as  grass- 
es not  dressed  or  manufactured.  See 
paragraph  347. 

Natural  grass,  sun  bleached,  used  for 
emblems,  is  not  a  manufactured  arti- 
cle, and  is  put  on  the  free  list,  under 
Act  1897,  par.  666,  as  textile  grasses 
"not  manufactured  in  any  manner,  and 
not  specially  provided  for."  U.  S.  v. 
Richard  (C.  C.  1900)  99  Fed.  262. 

There  might  be  some  difficulty  in 
holding  that  the  sun-dried  grasses  of 
the  importation  are  textile  grasses,  or 
fibers,  or  other  vegetable  substances 
within  the  meaning  of  paragraphs  578 
and  630,  Act  1909,  here  reUed  on  by 
the  importer;  but  the  rulings  of  the 
board  of  general  appraisers  and  those 
of  the  courts,  acquiesced  in,  as  these 
apparently  have  been  by  Congress,  es- 
tablish a  construction  that  may  not 
now  be  departed  from.  U.  S.  v.  Post 
&  Co.  (1912)  3  Ct  Cust  App.  260. 

'7.  Kittul.— Kittul  held  not  dutiable  as 
a  fibrous  vegetable  substance.  See  par- 
agraph 385. 

8.  New  Zealand  flaxw— The  decision  of 
the  Treasury  Department  of  AprU,  1871, 
holding  that  the  article  known  as  New 
Zealand  flax  is  dutiable  as  flax  not 
hackled  or  dressed,  should,  under 
Schedule  J  of  Act  March  3,  1883  (22 
Stat  507),  be  modified  so  as  to  classify 
the  article  for  duty  under  the  provision 
for  sunn,  sisal  grass,  and  other  vegeta- 
ble substances  not  specially  enumerat- 
ed or  provided  for.  (1889)  19  Op. 
Atty.  Gen.  334. 
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9.  Rysh.^-Unmanufactured  rush,  im- 
ported from  Chimi,  cured,  but  not  split 
or  dyed,  is  ''straw/'  within  the  common 
acceptation  and  definition  of  that  word, 
and  is  therefore  free  of  duty,  under  Act 
1883,  as  "straw  unmanufactured."  Bly- 
denburgh  y.  Magone   (G.  G.  1889)   40 


Fed.  573,  writ  of  error  dismissed  Ma- 
gone  Y.  Blydenburgh  (1892)  12  Sup. 
Gt  984,  145  U.  S.  645,  86  L.  Ed.  858. 

10.  Sisal  grass.— East  India  Bombay 
hemp  held  not  dutiable  as  sisal  grass. 
See  paragraph  485. 


498.  Grease,  fats,  vegetable  tallow,  and  oils  (excepting  fish  oils), 
not  chemically  compounded,  such  as  are  commonly  used  in  soap 
making  or  in  wire  drawing,  or  for  stuffing  or  dressing  leather,  not 
specially  provided  for  in  this  section. 

Kotea  of  Deoisiona 


In  genoral^-The  legal  effect  of  para- 
graph 680,  Act  1909,  is  to  cast  upon  im- 
porters the  burden  of  establishing  not 
only  that  the  oil  imported  is  fit  for  the 
Qsea  therein  enumerated,  but  that  it 
has  no  practical  commercial  fitness  for 
other  uses  than  those  named.  There  is 
here  a  clear  preponderance  of  proof 
of  the  government's  contention  that  the 
grease  of  the  importation  was  not  so 
limited  in  its  use.  U.  S.  v.  Klipstein 
&  Go.  (1913)  5  Gt  Gust.  App.  28. 
See,  also,  Stone  &  Downer  Go.  y.  U.  S. 
(1913)  4  Gt  Gust  App.  47. 

Birch  tar  oll.-*It  appearing  from  the 
evidence  that  the  article  imported  was 
birch  tar  oil  distilled  from  the  wood 
and  used  in  dressing  russia  leather,  to 
give  an  odor  to  the  leather,  the  mere 
possible  but  undisclosed  use  of  this  oil 
for  other  purposes  did  not  remove  it 
from  the  operation  of  paragraph  568, 
Act  1897,  and  it  was  nondutiable  under 
that  paragraph.  Klipstein  v.  U.  S. 
(1910)  1  Gt  Gust  App.  122. 

Cod  oil.— God  oil  held  not  dutiable  as 
an  oU  for  dressing  leather.  See  para- 
graph 44. 

Hard  yellow  greasow— Hard  yellow 
grease  held  not  free  as  grease.  See 
paragraph  44. 

Japanese  llsh  ollw— "Japanese  fish  oil," 
fit  only  for  use  in  soap  making,  wire 
drawing,  or  stuffing  or  dressing  leath- 
er, is  entitled  to  free  entry,  under  par- 


agraph 599  of  Act  1890,  and  not  classi- 
fiable, under  paragraph  46,  as  "whale 
and  other  fish  oU."  U.  S.  v.  Wells 
(1896)  77  Fed.  411,  23  G.  G.  A.  210. 

Niger  seed  oil.— Niger  seed  oil,  which, 
while  used  in  soap  making,  can  be  used 
for  other  purposes,  though  without  the 
proper  qualities  for  such  purposes,  is 
within  Act  1897,  par.  568,  for  oils  "com- 
monly used  in  soap  making,  *  *  * 
fit  only  for  such  use."  U.  S.  v.  Golby  & 
Go.  (1907)  158  Fed.  888,  82  G.  G.  A. 
629. 

Oleic  add.— Act  1897,  par.  568,  re- 
lating to  oils  commonly  used  in  soap 
making  and  "fit  only  for  such  uses," 
does  not  include  so-called  "oleic  acid," 
or  red  oil,  which  is  fit  for  other  uses, 
although  commonly  used  as  soap  stock. 
Edward  HUl's  Sons  &  Go.  v.  U.  S. 
(1906)  151  Fed.  475,  81  G.  G.  A.  13, 
affirming  judgment  (G.  G.  1906)  143 
Fed.  361. 

Oleln.— Olein  a  distillate  from  wool 
grease  held  not  dutiable  aa  wool  grease. 
See  paragraph  46. 

Vegetable  tailow^-Gonceding  for  the 
purposes  of  this  case  only  that  the 
merchandise  is  a  vegetable  tallow  or 
that  it  is  commercially  known  as  such, 
it  is  not  the  vegetable  tallow  described 
in  paragraph  580,  Act  1909,  and  it  can- 
not, therefore,  be  admitted  free  of  duty. 
U.  S.  V.  Davies,  Turner  &  Go.  (1913) 
4  Gt  Gust  App.  81. 


499.  Guano,  manures,  and  all  substances  used  only  for  manure, 
including-  basic  slag,  ground  or  unground,  and  calcium  cyanamid 
or  lime  nitrogen. 

Kotea  of  Deoiaiona 


"Expressly    used    for    manure.''i— By 

the  use  of  the  expression  "manure  and 
all  substances  expressly  used  for  ma- 
nure," found  In  the  free  list  of  Tariff 
Act  1883,  Gongress  signified  that  any 
article  coming  within  this  description 
should  be  exempt  from  duty,  although 
it  might  be  a  chemical  product  scien- 
tifically classifiable  by  name  under 
"Schedule  A— Ghemical  Products."  Ma- 
gone  V.  Heller  (1893)  14  Sup.  Gt  18, 
19,  150  U.  S.  70,  37  L.  Ed.  1001,  re- 
versing judgment  Heller  v.  Magone  (G. 
G.  1889)  38  Fed.  908. 

The  phrase  "expressly  used  for  ma- 
nure" meana  used  "especially"  or  "par- 


ticularly" for  manure;  and  when  there 
is  testimony  that  an  import  invoiced 
as  "manure  salts,"  and  containing  90 
to  95  per  cent,  of  sulphate  of  potash, 
and  more  than  40  per  cent  of  pure 
potash,  is  used  as  a  fertilizer,  or  in 
the  manufacture  of  fertilizers,  but  there 
is  also  other  testimony  that  it  is  used 
for  other  purposes,  it  is  a  question  for 
the  jury  whether  or  not  it  is  used  "ex- 
pressly for  manure,"  as  above  defined. 
Id. 

Rape  meai^-Rape  meal  held  not  free 
of  duty  as  manure.    See  paragraph  385. 

Sabstances  te  enrich  the  sollv— All 
imported  substances,  whether  especially 
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provided  for  eo  nomine,  or  covered  by  Waste  of  hog  halr.^^ertain  waste  of 
any  language  descriptive  of  their  origin  hog  hair,  consisting  of  sweepings  in 
or  qualities,  which  subserve  the  purpose  factories,  which  is  used  solely  in  the 
of  enriching  the  soil,  are  free,  under  manufacture  of  artificial  fertilizers,  ai- 
paragraph  606  of  the  free-list.  Schultz  though  not  suitable  in  its  imported  con* 
V.  Gadwalader  (G.  O.  1890)  43  Fed.  dition  for  use  as  fertilizer,  held  subject 
290,  judgment  reversed  Gadwalader  v.  to  classification  under  Act  1897,  par. 
Shultz  (1894)  14  Sup.  Gt.  1143,  164  569,  providing  for  "substances  used 
U.  S.  496,  38  L.  Ed.  1082.  only  for  manure,"  and  not  as  'Vaste. 
Sulphate  of  ammonia.— Sulphate  of  not  specially  provided  for,"  under  para- 
ammonia  held  not  covered  by  provision  graph  463  of  said  act.  Sballus  v.  U.  S. 
for  manure.    See  paragraph  395.  (G.  G.  1903)  129  Fed.  845. 

500.  Gum :  Amber  in  chips  valued  at  not  more  than  SO  cents  per 
pound,  copal,  damar,  and  kauri. 

501.  Gunpowder,  and  all  explosive  substances,  not  specially  pro- 
vided for  in  this  section,  used  for  mining,  blasting,  and  artillery 
purposes. 

502.  Gutta-percha,  crude. 

503.  Hair  of  horse,  cattle,  and  other  animals,  cleaned  or  un- 
cleaned,  drawn  or  undrawn,  but  unmanufactured,  not  specially  pro- 
vided for  in  this  section. 

Notes  o*f  Deoiaioiui 

Bristlosw— Bristles  held  not  dutiable  1909.  U.  S.  v.  Fearon  Daniel  Go. 
as  hair  of  animals.    See  paragraph  337.       (1915)  5  Gt.  Gust.  App.  500. 

Hair  of  the  common  goat,  which  is 

Goat's  hair.— The  question  for  deter-  unfit  for  combing  purposes,  should  be 
mination  is  almost  entirely  one  of  fact,  admitted  free  of  duty  under  the  provi- 
and  on  a  review  of  the  testimony  it  is  sions  in  the  free  list  for  hair  of  horses 
held  the  merchandise  is  Ghina  goat  hair,  and  cattle,  and  hair  of  all  kinds  not 
not  wool,  and  as  such  was  entitled  to  specifically  enumerated.  Act  March  3, 
free   entry  under  paragraph  583,   Act      1883    (22  Stat  619).     (1890)   18  Op. 

Atty.  Gen.  527. 

504.  Hide  cuttings,  raw,  with  or  without  hair,  and  all  other  glue 
stock. 

505.  Hide  rope. 

506.  Hides  of  cattle,  raw  or  uncured,  or  dry,  salted,  or  pickled. 

Notes  of  Deoiaioiui 

Hides  in  generals-Hides  not  specially  duce,  and  manufacture  of  the  United 

proTided  for.    See  paragraph  004.  States  and  as  such  free  of  duty,  but  as 

Where     hides    have    been     removed  hides  of  cattle  as   described  in   para- 

abroad  from  American  cattle  exported  graph  437,  Act  1897,  and  were  dutiable 

alive  and  these  hides  so  removed  re-  under  that  paragraph.    Buschoff  v.  U.  S. 

turned  here  as  imports,  they  are  not  to  (1911)  1  Gt  Oust.  App.  336. 
be  deemed  articles  of  the  growth,  pro- 

507.  Hones  and  whetstones. 

Notes  of  Deoisiono 

H  ones   and    whetstones^-Articles    of  stones,"  in  paragraph  574,  Act  1897,  in- 

hone   stone  held  not  free   of  duty  as  dudes  only  articles  used  in  sharpening 

hones.    See  paragraph  385.  edged  instruments.     R.  J.  Waddell  & 

The  provision  for  "hones  and  whet-  Co.  v.  U.  S.  (C.  C.  1904)  135  Fed.  211. 

508.  Hoofs,  unmanufactured. 

509.  Hoop  or  band  iron,  or  hoop  or  band  steel,  cut  to  lengths,  or 
wholly  or  partly  manufactured  into  hoops  or  ties,  coated  or  not 
coated  with  paint  or  any  other  preparation,  with  or  without  buck- 
les or  fastenings,  for  baling  cotton  or  any  other  commodity. 

Notes  of  Deoiaioiui 

Cotton  ties^-Ootton  ties,  each  consist-  were  held  to  be  subject  to  an  ad  va- 

iug  of  iron  strips  and  an  iron  buckle,  lorem  duty  as  "manufactures  of  iron^ 

imported  in  bundles,  each  bundle  con-  not  otherwise  provided  for"  under  R.  S. 

sisting  of  30  strips  and  30  buckles,  each  §  2504,   Schedule  E,  and  not  dutiable 

strip  11  feet  long,  the  whole  blackened,  under  such   schedule  as   "band,   hoop, 
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and  scroll  ii'oii.'*  Badger  y.  Ranlett 
(1882)  1  Sup.  Ct  346, 106  U.  S.  255.  27 
L.  Ed.  194. 

Hoop  iroRw^The  words  "all  hoop 
iron,"  as  used  in  R.  S.  §  2504,  include 
not  only  hoop  iron  in  strips  of  from  90 
to  60  feet  in  length  as  it  comes  from 


the  rolls,  in  which  form  it  is  usually 
bought  and  sold,  but  also  all  lengths 
of  hoop  iron  not  changed  by  manufac- 
ture into  a  new  and  distinct  article. 
Kennedy  v.  Hartranft  (O.  O.  1881)  0 
Fed.  18. 


510.  Hop  roots  for  cultivation. 

511.  Horns  and  parts  of,  including  horn  strips  and  tips,  unmanu- 
factured. 

Note*  of  Deoisioiui 


list  "horns  and  parts  of  horns,  unman- 
ufactured, and  horn  strips  and  tips." 
Borgfeldt  v.  Erhardt  (C.  0.  1890)  41 
Fed.  102. 


Polished  horn  strlpsw— Polished  horn 
strips,  ready  and  completed'  for  use  as 
bones  or  stays  for  ladies*  corsets  or 
dresses,  are  free  of  duty,  under  R.  S.  | 
2503,  par.  513,  placing  upon  the  free 

512.  Ice. 

513.  India  rubber,  crude,  and  milk  of,  and  scrap  or  refuse  india 
rubber,  fit  only  for  remanufacture. 

Note*  of  Deoisioiui 


Crndo  balata^-The  term  "india  rub- 
ber," in  Act  1897,  par.  579,  has  a  com- 
mercial meaning  that  includes  nearly  a 
hundred  varieties  of  inspissated  vegeta- 
ble gums,  among  them  balata,  which  are 
used  in  the  manufacture  of  what  are 
commonly  known  as  "rubber  goods." 
Earle  Bros.  v.  U.  S.  (O.  C.  1907)  153 
Fed,  773. 

Cryde  rubber^— Dental  rubber  held  not 
entitled  to  free  entry  as  crude  rub- 
ber.  See  paragraph  368. 

Old  india  rubber  shoes,  purchased  and 
imported  for  the  same  purposes  as 
crude  rubber,  the  commercial  value  of 
which  is  due  solely  to  the  rubber  which 
they  contain,  and  not  the  preparation  or 
manufacture  which  they  have  undergone, 
were  exempt  from  duty  under  Act  March 
3,  1883,  as  "similar  in  material  and 
quality"  to  crude  rubber.  Cadwalader 
V.  Jessup  &  Moore  Paper  Co.  (1893)  13 
Sup.  Ct.  875,  876,  149  U.  S.  350,  37 
L.  Ed.  764,  affirming  Jessup  &  Moore 
Paper  Co.  v.  Cadwalader  (C.  C.  1890) 
43  Fed.  288. 

Scrap  rubber.— Old  india  rubber  shoes, 
purchased  and  imported  for  the  same 
purposes  as  crude  rubber,  is  old  scrap 
or  refuse  India  rubber  within  Act  1890, 
c  1234,  p.  613.  Cadwalader  v.  Jessup 
&  Moore  Paper  Co.  (1893)  13  Sup.  Ct. 
875.  876, 149  U.  S.  350,  37  L.  Ed.  764. 

Rubber  boots  and  shoes,  worn  out  by 
use,  and  fit  only  for  remanufacture, 
held  to  be  dutiable  at  10  per  centum  ad 
valorem  as  "rags"  or  "waste,"  under 
paragraphs  481  and  493  of  Schedule  N 
of  Act  March  3,  1883,  and  not  dutiable 
at  25  per  centum  ad  valorem,  as  "ar- 
ticles composed  of  India  rubber,"  un- 
der paragraph  454  of  said  schedule. 
In  re  Salomon  (C.  C.  1891)  47  Fed. 
711. 


There  is  no  basis  in  the  record  for 
segregating  the  worn  and  the  new  scrap 
rubber  of  the  importation.  The  new 
scrap  rubber  here  is  not  a  manufactured 
article  with  a  changed  texture;  it  is 
still  rubber  and  "rubber,  crude."  Since 
1890  rubber  of  this  description  had  been 
entitled  to  free  entry,  and  the  act  of 
1909,  which  still  relates  the  scrap  there 
dealt  with  to  the  articles  of  which  it 
had  once  been  composed,  does  not^with- 
dra^  from  the  term  "rubber,  crude" 
anything  that  bad  theretofore  fallen 
within  the  clause.  The  merchandise 
was  entitled  to  free  entry.  Magee  & 
Co.  V.  U.  S.  (1913)  4  Ct  Cust  App. 
443. 

Chopping  old  scrap  or  crude  rubber, 
separating  therefrom  particles  of  iron, 
such  as  rivets,  valves,  etc.,  grinding  the 
rubber  into  smaller  particles,  chemically 
treating,  washing,  riffling,  and  blowing 
these,  are  all  done  to  separate  the  rub- 
ber from  the  other  component  materials 
of  the  scrap  or  refuser— in  short,  to  re- 
cover or  reclaim  the  rubber  in  a  shape 
suitable  for  transportation  and  market- 
ing; and  it  has  not  thus  been  manu- 
factured, in  whole  or  in  part,  becoming  a 
particular  manufactured  article;  it  has 
rather  been  made  fit  as  a  single  material 
to  be  manufactured  anew.  U.  S.  v. 
Michelin  Tire  Co.  (1911)  1  Ct  Cust. 
App.  518. 

Paragraph  579,  Act  1897,  to  be  given 
its  due  and  proper  effect,  must  be  taken 
to  have  placed  on  the  free  list  all  india 
rubber,  whatever  its  condition,  import- 
ed as  a  material  for  manufacturing  in- 
dia-rubber articles;  and  it  applied  to 
old  scrap  and  refuse  rubber,  whether 
imported  after  separation  or  as  the 
content  of,  or  associated  with,  other 
materials  as  a  part  of  articles  formerly 
useful.     Id. 


514.  (Repealed.) 

This  paragraph  was  repealed  by  Act  Sept  8,  1916,  c.  463,  f  502,  post,  9 
6291c,  and  certain  duties  imposed  upon  the  articles  enumerated  therein  by  §§ 
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600,  501,  of  said  Act  Sept  8,  1916.  c.  463,  post,  U  5291a,  5291b.     Said  para- 
graph read  as  follows: 

"514.  Indigo,  natural  or  synthetic,  dry  or  suspended  in  water,  and  dyes 
obtained  from  indigo.** 

Kotes  of  Deolsioiui 

Sulphonatod  and  bromlnated  Indigo^—  ency  and  are  alike  extracts  of  the  same 
Sulphonated  indigo  and  bromlnated  indi-  parent  substance.  Klipstein  &  Ck>.  t. 
go  are  alike  pastes  in  point  of  consist-      U.  S.  (1913)  4  Ct.  Gust.  App.  510. 

515.  Iodine,  crude,  or  resublimed. 

516.  Ipecac. 

517.  Iridium,  osmium,  palladium,  rhodium,  and  ruthenium  and 
native  combinations  thereof  with  one  another  or  with  platinum. 

518.  Iron  ore,  including  manganiferous  iron  ore,  and  the  dross  or 
residuum  from  burnt  pyrites ;  iron  in  pigs,  iron  kentledge,  spiegel- 
eisen,  wrought  iron  and  scrap  and  scrap  steel;  but  nothing  shall 
be  deemed  scrap  iron  or  scrap  steel  except  second-hand  or  waste  or 
refuse  iron  or  steel  fit  only  to  be  remanufactured ;  ferromanganese ; 
iron  in  slabs,  blooms,  loops  or  other  forms  less  finished  than  iron 
bars,  and  more  advanced  than  pig  iron,  except  castings^  not  spe- 
cially provided  for  in  this  section. 


Notes  of  Deoisioas 


Crude  hematite  ere.P->Hematite  iron 
ore  in  a  form  in  which  it  cannot  be  used 
as  a  pigment  is  not  dutiable  as  "pig- 
ments," under  Act  1897,  par.  58,  but  as 
"iron  or-e,*'  under  paragraph  121.  Hill 
V.  Francklyn  &  Ferguson  (1908)  162 
Fed.  880,  89  C.  C.  A.  570. 

Crude  hematite  ore,  which  in  its  pres- 
ent state  cannot  be  used  as  a  pigment 
or  color,  is  assessable  at  40  cents  per 
ton  as  "iron  ore,"  within  paragraph 
121,  Act  1897,  and  not  at  30  per  cent, 
ad  valorem,  as  "color,"  under  paragraph 
58.  Francklyn  v.  U.  S.  (0.  0.  1902) 
119  Fed.  470. 

Ferro-chrome. — ^Ferro-chrome,  ferro- 
molybdenum,  ferro-tungsten,  and  ferro- 
vanadium,  which,  like  ferro-manganese, 
are  employed  as  alloys  in  making  steel, 
which  so  resemble  ferro- manganese  that 
even  experts  are  unable  to  tell  them 
apart,  and  which  are  similar  in  quality 
and  use  to  ferro-manganese,  though  they 
produce  different  results,  and  are  not 
applied  at  the  same  stage  in  the  process 
of  making  steel,  are,  by  virtue  of  the 
similitude  clause,  dutiable  at  the  rate 
applicable  to  ferro-manganese  under 
paragraph  122,  Act  1897.  U.  S.  v. 
Roesseler  &  Hasslacher  Chemical  Co. 
(1905)  137  Fed.  770,  70  C.  C.  A.  346, 
affirming  judgment  (C.  C.  1904)  131 
Fed.  576. 

Ferro-chrome  was  dutiable  under  Act 
1&94  at  four  dollars  per  ton,  as  being 
an  article  similar  to  ferro- manganese, 
provided  for  in  paragraph  110.  Dana 
V.  U.  S.  (O.  C.  1899)  91  Fed.  522. 

Ferro-manganeae^-AlIoys  experimen- 
tally wrought  held  dutiable  as  ferro- 
manganese.   See  paragraph  102. 

An  alloy  held  not  dutiable  as  ferro- 
manganese.    See  paragraph  154. 

An  alloy  in  the  form  of  pigs  which 
alloy  is  mixed  with  other  metals  held 


See 


not  dutiable  as  ferro-manganese. 
paragraph  102. 

Iron  ore.— Collin's  oxide  held  not 
subject  to  classification  as  iron  ore. 
See  paragraph  63. 

Presence  of  water  in  iron  ore,  see 
Earnshaw  v.  Cadwalader  (1892)  12 
Sup.  Ct  851,  145  U.  S.  247,  36  L.  Ed. 
693. 

Under  the  tariff  act  of  1874,  impor- 
tations of  iron  ore  are  subject  to  a 
duty  of  20  per  cent  ad  valorem  under 
section  2504,  Schedule  M,  R.  S.,  as  a 
mineral  substance  in  a  crude  state  not 
otherwise  provided  for,  and  not  to  10 
per  cent  ad  valorem  under  section 
2516  as  an  unmanufactured  article  not 
herein  enumerated  or  provided  for. 
Marvel  v.  Merritt  (1885)  6  Sup.  Ct 
207,  208,  116  U.  S.  11,  29  L.  Ed.  550. 

The  term  "iron  ore,"  as  used  in  the 
act  of  March  3,  1883  (22  Stat  497), 
is  generic,  embracing  all  the  different 
Species  of  iron  ore,  regardless  of  their 
price,  value,  or  accidental  component 
chemical  ingredients.  It  is  the  iron 
ore  of  commerce.  (1887)  18  Op.  Atty. 
Gen.  530. 

In  determining  the  meaning  of  "iron 
ore,"  as  used  in  the  provision  of  the 
act  of  March  3,  1883  (22  Stat  497), 
which  imposes  a  duty  thereon,  regard 
should  be  had  to  the  commercial  sig- 
nification of  the  term,  as  Congress 
must  be  understood  to  have  used  the 
same  in  its  commercial  sense.  (1886) 
18  Op.  Atty.  Gen.  466. 

Iron  sandw^In  construing  the  provi- 
sion in  Act  1897,  par.  124,  for  "all  iron 
in  *  *  *  forms  less  finished  than 
iron  in  bars,  and  more  advanced  than 
pig  iron,"  held,  that  the  test  is  the 
degree  of  advancement  in  manufacture, 
rather  than  in  refinement  or  quality, 
and  that  iron  sand,  a  finished  manufac- 
tured article,  ia  not  within  said  provi- 
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sion,  but  is  dutiable  as  ''manufactures 
of  iron,'*  under  paragraph  193.  Harri- 
son Supply  Co.  V.  U.  S.  (1909)  171 
Fed.  406,  96  G.  O.  A.  362. 

Muok  bars^-Muck  bars  held  not 
within  the  provision  for  iron  in  forms 
less  finished  than  iron  bars  and  more 
advanced  than  pig  iron.  See  paragraph 
103. 

Scrap  iron  er  steel.— Under  B.  S.  | 
2504,  Schedule  £,  imposing  a  duty  of 
eight  dollars  per  ton  on  ^'wrought 
scrap  iron  of  every  description,"  and 
providing,  further,  that  "nothing  shall 
be  deemed  scrap  iron  except  waste  or 
refuse  iron  that  has  been  in  actual  use, 
and  is  fit  only  to  be  remanufactured," 
it  was  held,  that  iron  rails  that  have 
never  been  in  use  are  not  dutiable  as 
scrap  iron,  though  they  are  old  and 
rusty,  and  are  in  fact  intended  by  the 
importer  to  be  remanuf  actured.  Dwight 
V.  Merritt  (1891)  11  Sup.  Ct.  768,  140 
U.  S.  213,  35  L.  Ed.  450. 

Punchings  and  clippings  of  wrought 
iron  boiler  plates  and  wrought  sheet 
iron  left  after  the  process  of  the  manu- 
facture of  the  boiler  plates  into  boilers 
is  completed,  and  the  ends  of  bridge 
rods  and  beams  of  wrought  iron  cut  off 
to  bring  the  rods  and  beams  to  the  re- 
quired length,  are  iron  that  has  been 
in  "actual  use"  within  the  meaning  of 
that  term  as  used  in  this  section  «md 
dutiable  as  wrought  scrap  iron  imder 
this  section.  Schlesinger  v.  Beard 
(1887)  7  Sup.  Ct  546,  547,  120  U.  S. 
264,  30  L.  Ed.  656. 

Act  1897,  par.  122,  which  provides 
for  "scrap  iron,"  and  defines  it  as 
"waste  or  refuse  iron  ♦  ♦  ♦  fit  only 
to  be  remanufactured,"  refers  not  only 
to  pieces  or  scraps  thrown  off  or  dis- 
carded in  the  course  of  manufacture, 
but  to  completed  articles  worn  out  by 
use,  such  as  old  chains,  in  small  pieces, 
fit  only  for  remanufacture.  G.  W. 
Sheldon  &  Co.  v.  U.  S.  (1907)  159 
Fed.  105,  86  C.  C.  A.  295,  affirming 
judgment   (C.  C.  1907)   152  Fed.  318. 

The  provision  for  "scrap  iron"  in  Act 
1897,  par.  122,  is  more  specific  than 
that  for  "junk,  old,"  in  paragraph  588, 
as  the  latter  includes  an  infinite  vari- 
ety of  things,  of  which  one  kind  is 
"scrap  iron."  .  Id. 

Old  fishplates,  which  are  so  worn  as 
to  have  lost  their  usefulness  for  rail- 
way purposes  and  are  suitable  for  use 
only  as  scrap  steel,  held  not  dutiable 
under  Act  1897,  par.  130,  as  "railway 
fishplates,"  but  under  paragraph  122, 
as  "scrap   steel."     R.  L.   Ginsburg  & 

519.  Jalap. 

520.  Jet,  unmanufactured. 

521.  Joss  stick  or  joss  light. 


Sons  V.  U.  S.   (0.  O,  1906)  147  Fed. 
531. 

Strips  of  steel  cut  from  the  sides  of 
boiler  plates  after  their  first  trimming, 
to  remove  holes  or  other  defects,  or  to 
obtain  the  exact  size  of  plate  desired, 
having  two  cut  edges,  but  generally 
untrue,  and  of  varying  length,  breadth, 
and  thickness,  and  which  after  impor- 
tation are  separately  rolled  into  long 
thin  plates,  and  used  for  the  manufac- 
ture of  tacks,  trunk  irons,  and  other 
small  articles,  are  "waste  or  refuse 
steel  fit  only  to  be  remanufactured," 
and  dutiable  as  "scrap  steel,"  under 
paragraph  122,  Act  1897,  and  not  un- 
der paragraph  135,  covering  steel  in  all 
forms  or  shapes  not  specially  provided 
for.  U.  S.  V.  Mihie  (C.  C.  1902)  117 
Fed.  352. 

The  importation  was  of  irregularly 
broken  pieces  of  old  sugar  mills,  orig- 
inally iron  and  steel  shafting.  The 
testimony  shows  that  the  greater  part 
of  the  goods  could  be  remanufactured 
only  by  melting  and  so  they  came  with- 
in the  very  terms  of  paragraph  118, 
Act  1909.  U.  S.  V.  Strauss  &  Co. 
(1912)  3  Ct  Cust  App.  180. 

To  bring  old  steel  rails  within  the 
provisions  of  paragraph  118,  Act  1909, 
the  burden  is  on  the  importer  to  show 
that  the  importation  is  not  only  of 
scrap  steel,  but  that  it  is  such  scrap 
steel  as  to  constitute  "waste  or  refuse 
iron  or  steel  fit  only  to  be  remanufac- 
tured by  melting."  The  evidence  in  the 
record  falls  short  of  showing  the  ship- 
ment was  of  this  character;  it  was 
properly  held  dutiable  under  paragraph 
126.  Benjamin  Iron  &  Steel  Co.  v.  U. 
S.  (1911)  2  Ct  Cust  App.  159. 

Iron  bar  ends,  consisting  of  the  crop 
ends,  from  1  to  4  inches  long,  cut  off 
from  Swedish  bar  iron  in  the  process 
of  manufacturing  the  bars,  have  not 
been  "in  actual  use"  so  as  to  justify 
their  classification  as  scrap  iron  under 
Schedule  C  of  the  act  of  March  3,  1883 
(22  Stat  497).  (1888)  19  Op.  Atty. 
Gen.  103. 

Steel  In  slabSw— Metal  imported  from 
Sweden,  being  in  the  form  of  cakes  or 
slabs  from  24  to  30  inches  in  length  by 
12  to  14  inches  in  width,  and  from  an 
inch  to  an  inch  and  a  half  thick,  with 
the  upper  surface  nicked  into  rectangu- 
lar or  oblique  angular  "caramels,"  about 
an  inch  and  a  quarter  square,  invoiced 
as  "reinelting  steel  in  cakes,"  held  duti- 
able as  "steel  in  shibs"  under  Act  1883. 
Farris  v.  Magone  (C.  C.  1891)  46  Fed. 
845. 


Notes  of  Decisioiis 


Joss   sticks   or  Joss   light.— A  dried 
paste  of  sandalwood  dust  and  clay,  in 


the    form   of   sticks,   cones   and   coils, 
which,  when  lighted,  yields  a  fragrant 
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odor  and  is  bomt  at  the  altars  and 
shrines  of  joss  houses  and  temples  in 
China  and  Japan,  is  "joss  light,"  within 
Act  1897,  par.  587.  Yamanaka  &  Co. 
V.  U.  S.  (C.  C.  1909)  172  Fed.  249. 

Articles  which  are  in  truth  and  fact 
joss  sticks  or  joss  lights  are  subject  to 
classification  as  such  under  Act  1897, 
par.    587,    notwithstanding    that    they 


may   have   no   commercial   designation 
as  such.     Id. 

The  provision  in  Act  1897,  par.  587, 
for  "joss  stick,"  held  to  include  arti- 
cles used  in  setting  off  fireworks,  other 
than  those  well  known  as  joss  sticks  and 
used  for  incense.  *  Champion  &  Stau- 
dinger  v.  U.  S.  (O.  C.  1906)  150  Fed. 
239. 


522.  Junk,  old. 


Note*  of  Decialona 


Scrap  iron.-^crap  iron  held  not  clas- 
sifiable as  junk,  old.  See  paragraph 
518. 


Secondhand  bottles.— Secondhand  bot- 
tles held  not  junk.    See  paragraph  83. 


523.  Kelp. 

524.  Kieserite. 

525.  Kyanite,  or  cyanite,  and  kainite. 

526.  Lac  dye,  crude,  seed,  button,  stick,  and  shell. 


Tetrachloride    of 

of  tin,  while  admittedly  a  chemical  com 
pound,  was  not  dutiable  as  such  under 
Act  1897,  and  being,  as  appears  from  a 
preponderance  of  the  testimony  in  this 


Note*  of  Deoiaioiis 

tlnw-^etrachloride  case,  lac  spirits,  it  was,  as  such,  free 
of  duty  under  that  act.  Consolidated 
Color  &  Chemical  Co.  v.  U.  S.  (1911) 
2  Ct  Cust  App.  192. 


527.  Lactarene  or  casein. 


Notes  of  DeeisioBs 


Ca8ein.<»Casein  is  "lactarene,"  as 
enumerated  in  Act  1897,  par.  594.  U. 
S.  V.  Brownell  (1908)  166  Fed.  1022, 
92  C.  C.  A.  668,  affirming  judgment  (C. 
C.  1907)  159  Fed.  219. 

So-called  casein  industrielle,  which  is 
produced  by  drying  the  substance  left 
after  drawing  off  the  whey  from  skim- 
med milk  that  has  been  allowed  to  sour, 
held  to  be  "lactarene,"  under  Act  1897, 


par.  594.    B.  P.  Ducas  Co.  ▼.  U.  a  (C. 
C.  1006)  143  Fed.  362. 

Plasmon^— A  gritty,  yellowish  powder, 
with  the  trade  name  of  "plasmon,"  but 
invoiced  as  lactarene,  and  known  to  the 
trade  as  lactarene,  casein,  or  milk  al- 
bumen, is  not  milk  preserved.  The  im- 
portation was  free  of  duty  as  lactarene 
under  paragraph  594,  Act  1909.  U.  S. 
V.  Corsi,  Zumsteg  &  Co.  (1911)  2  Ct 
Cust  App.  292. 

528.  Lard,  lard  compounds,  and  lard  substitutes. 

529.  Lava,  unmanufactured. 

530.  All  leather  not  specially  provided  for  in  this  section  and 
leather  board  or  compressed  leather;  leather  cut  into  shoe  uppers 
or  vamps  or  other  forms  suitable  for  conversion  into  boots  or 
shoes;  boots  and  shoes  made  wholly  or  in  chief  value  of  leather; 
leather  shoe  laces,  finished  or  unfinished;  harness,  saddles,  and 
saddlery,  in  sets  or  in  parts,  finished  or  unfinished. 


Note*  of  Deoisioiui 


1. 
2. 
3. 
4. 
6. 
6. 
7. 
8. 


Band  or  belting  leather. 
Chinese  nhoes. 
Cordovan  leather. 
Oauffre. 
Grain  leather. 
Japanned  skins. 
Leather  for  dress  trimmings. 
Patent  leather. 
9.    Rou^h  leather. 

10.  Saddlery. 

11.  Sealskin. 

12.  Skins  for  morocco. 

13.  Split  leather. 

I.  Band     or     belting     leather.— The 

leather  strips  here  had  been  given  a 
form  and  a  size  specially  and  definitely 
adapting  them  for  conversion  into  auto- 
mobile treads  of  different  lengths  and 


widths,  and  they  were  dutiable  as  as- 
sessed at  16  per  cent,  ad  valorem  under 
paragraph  461,  Act  1009.  Michelin 
Tire  Co.  v.  U.  S.  (1914)  5  CL  Cust 
App.  91. 

The  merchandise  consisted  of  strips 
or  bands  of  chrome  leather  beveled  on 
the  edges  and  cut  into  suitable  lengths 
for  the  manufacture  of  automobile 
treads.  To  adapt  these  to  their  special 
use  further  labor  upon  them  was  nec- 
essary. The  goods  are  band  or  belting 
leather.  They  were  dutiable  as  deter- 
mined by  the  board  under  paragraph 
451,  Act  1909,  and  were  likewise  sub- 
ject to  the  additional  duty  imposed  by 
the  proviso  of  that  paragraph.     U.  S. 
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▼.  Dnbied  Machinery  Co.  (1912)  3  Gt 
Cast  App.  442. 

The  merchandise  is  cut  from  leather 
of  the  bovine  species  in  a  form  soitable 
to  be  shaped  and  fitted  upon  a  particu- 
lar roller,  and  so  adapted  to  its  final 
use.  It  is  governed  accordingly  by 
U.  S.  V.  Ringk  &  Co.  (1912)  3  Ct. 
Cust  App.  353,  and  is  dutiable  under 
paragraph  451,  Act  1909.  U.  S.  y. 
Crabb  &  Co.  (1912)  3  Ct  Cust  App. 
373. 

There  is  no  uniform  general  trade 
meaning  attached  to  the  words  "leather 
belting"  confining  it  to  that  class  of 
leather  suitable  in  making  belts  for 
the  transmission  of  power.  U.  S.  y. 
Richards  (1911)  1  Ct  Cust  App.  537. 

The  importation  here  of  leather  to 
be  used  in  the  manufacture  of  appli- 
ances in  textile  machinery,  namely, 
picker  strap  and  apron  leather,  falls 
properly  within  the  description  "belting 
leather"  as  used  in  Act  1909;  it  in- 
cludes equally  leather  suited  to  trans- 
mit power  from  wheel  to  wheel  and 
leather  suited  simply  to  convey  mate- 
rials, and  is  dutiable  as  belting  leather 
under  paragraph  461  of  that  act    Id. 

2.  Chinoso  •hoes.^Chinese  shoes  or 
slippers  embroidered  held  not  dutiable 
as  shoes  of  leather.  See  paragraph 
358. 

Paragraph  456,  Act  1890,  is  applica- 
ble to  all  shoes  made  of  leather,  not- 
withstanding the  fact  that  other  ma- 
terials are  used  in  greater  quantity; 
and  Chinese  shoes  manufactured  from 
various  materials,  including  leather, 
cotton,  silk,  thread,  and  felt,  but  of 
which  leather  is  the  component  mate- 
rial of  chief  value,  are  dutiable  under 
such  paragraph,  and  not  under  para- 
graph 461,  as  articles,  of  which  leather 
is  the  component  part  of  chief  value, 
not  specially  provided  for.  In  re  Wise 
(C.  C.  1898)  93  Fed.  443. 

3.  Cordovan  ioather^-i^ordoyan  leath- 
er, cut  during  the  process  of  dressing 
into  a  shape  suitable  for  recutting  into 
shoe-vamps,  was,  under  the  tariff  aot 
of  March  3,  1883,  properly  dutiable  as 
"dressed  upper  leather,"  under  para- 
graph 461,  and  not  as  a  "manufacture 
or  article  of  leather,"  under  paragraph 
463,  at  30  per  cent  ad  valorem.  In  re 
Salomon  (C.  C.  1891)  48  Fed.  287. 

4.  Gauffrew^"Gauffre  leather,"  in 
pieces  28  inches  wide,  and  from  32  to 
36  inches  long,  plain  on  one  side,  and 
coyered  with  designs  in  silver  and  va- 
rious colors  on  the  other,  was  dutiable 
under  Act  1894,  as  "leather  not  special- 
ly provided  for,"  under  paragraph  340, 
and  not  as  manufactures  of  leather  not 
otherwise  provided  for,  under  para- 
graph 353,  or  as  skins  not  otherwise 
provided  for  under  paragraph  341.  U. 
S.  v.  Naday  (C.  C.  1898)  92  Fed.  140, 
judgment  affirmed  (1899)  98  Fed.  421, 
39  C.  C.  A.  124. 

The  leather  of  the  importation  dress- 


ed leather  ornamented  on  Its  grain  side 
with  a  diced  effect  does  not  present  the 
appearance  of  raised  figures  in  relief 
upon  its  surface,  nor  has  it  been  sub- 
jected to  processes  aimed  to  produce 
such  a  result  The  article  is  not  em- 
bossed or  gauffre,  but  diced  leather. 
U.  S.  y.  Brown  &  Co.  (1914)  5  Ct 
Cust  App.  212. 

There  is  no  commercial  designation 
shown,  but  the  artificially  embossed 
surface  of  the  goods  makes  them  aptly 
described  as  "gauffre  leather"  in  the 
common  and  ordinary  acceptation  of 
the  term.  The  importation  was  duti- 
able as  calfskins  tanned  and  dressed, 
under  paragraph  451,  Act  1909,  and 
was  subject  to  the  cumulative  duty  im- 
posed in  the  proviso  of  that  paragraph 
upon  gauffre  leather.  Louis  Dejonge 
&  Co.  v.  U.  S.  (1912)  3  Ct  Cust  App. 
463. 

"Gauffre"  is  a  word  of  French  der- 
ivation and  is  variously  spelled  gauffre, 
gauffree,  gouffre,  goffer,  gauffer,  gaufre, 
and  gauffrer.  It  accords  in  meaning 
with  embossed.  U.  S.  v.  White  (1911) 
2  Ct  Cust  App.  80. 

The  fact  that  "gauffre"  had  no  fixed 
uniform  trade  meaning  as  applied  to 
leather  when  the  tariff  law  of  1909 
was  enacted  cannot  be  taken  to  shift 
the  burden  of  proof  on  the  government 
in  determining  whether  the  skins  im- 
ported were  gauffre  leather;  there  is 
necessary  simply  an  inquiry  as  to  what 
was  intended  by  the  Congress  in  using 
"gauffre  leather"  in  that  act,  and  to 
give  effect,  it  may  be,  to  the  actual 
language  employed.  The  word  "cut" 
there  appearing,  it  would  seem  was 
used  to  impress  the  customary  features 
of  gauffre  leather,  definite  sizes  and 
shapes,  but  in  any  view  cannot  be 
taken  to  defeat  the  plain  intention  as 
to  the  dutiable  status  of  the  goods. 
The  rate  of  duty  was  clearly  ascertain- 
able and  the  importation  is  dutiable  as 
gauffre  leather  under  paragraph  451, 
Act  1909.    Id. 

5.  Grain  leatlier.^The  merchandise 
was  invoiced  as  "dull  black  lining  calf 
leather."  Of  the  two  competing  pro- 
visions, "grain  leather"  as  used  in 
paragraph  450,  Act  1909,  and  "calfskins 
tanned  or  tanned  and  dressed"  in  par- 
agraph 451,  the  latter  phrase  is  ths 
more  specific  and  controls  here. 
Knauth,  Nachod  &  Kuhne  v.  U.  S. 
(1913)  4  Ct  Cust  App.  58.  See,  also, 
Worsdell  &  Co.  v.  Same  (1911)  2  Ct 
Cust  App.  270;  Tilge  v.  Same  (1911) 
2  Ct  Cust  App.  129. 

It  would  appear  that  the  proviso  to 
paragraph  451,  Act  1909,  was  intended 
to  be  limited  in  its  application  to  the 
articles  described  in  that  paragraph, 
and  it  would  be  to  force  the  construc- 
tion to  extend  it  to  cover  the  merchan- 
dise here.  The  leather  of  the  importa- 
tion, with  a  natural  and  an  artificial 
grain,  is  properly  dutiable  under  para- 
graph 450,  Act  1909.    Spalding  &  Bros. 
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and  Worsdell  &  Co.  t.  U.  S.  (1012)  3 
€t  Cu8t  App.  356. 

6.  Japanned  skinSi^iJapanned  skins 
used  for  uppers  are  within  Act  1890, 
par.  456,  for  "dressed  upper  leather, 
Including  ♦  ♦  ♦  japanned  leather," 
rather  than  under  the  provision  in  the 
same  paragraph  for  'japanned  calf- 
skins," the  latter  provision  being  lim- 
ited to  japanned  skins  which  are  not 
upper  leather.  U.  S.  v.  Bittel,  Tepel 
&  Eilers  (C.  C.  1802)  155  Fed.  554, 
judgment  affirmed  In  re  Collector  of 
Customs  (1893)  4  C.  O.  A.  680. 

7.  Polishing  stones— Tarn  0*Shanter 
Pieces  of  leather,  cut  uniform,  28  inch- 
es in  \^idth  and  from  32  to  36  inches  in 
length,  having  on  one  side  an  embossed 
pattern  in  silver  and  other  colors,  and 
designed  to  be  cut  and  used  in  making 
dress  trimmings,  pocketbooks,  and  oth- 
«r  fancy  articles,  arc  dutiable  under 
paragraph  340.  Act  1801.  as  leather  not 
specially  provided  for,  and  not  under 
paragraph  341,  as  **8kins,"  or  under 
paragraph  342,  as  leather  cut  into 
forms  suitable  for  conversion  into  man- 
ufactured articles.  U.  S.  v.  Naday 
(1809)  08  Fed,  421,  30  C.  C.  A.  124, 
affirming  judgment  (C.  C.  1808)  02 
Fed.  140. 

8.  Patent  leatlier^"Patent  leather" 
was  dutiable  under  the  act  of  July  30, 
1846,  at  20  per  cent,  ad  valorem  as 
**leatJier,  upper,  of  all  kinds,"  and  not 
as  a  manufacture  of  leather.  Keutgen 
V.  Lawrence  (C.  C.  1850)  Fed.  Cas.  No. 
7,745. 

9.  Ronali  leather.p->In  determining 
whether  rough  leather  includes  both 
skins  and  hides  a  distinction  between 
*'hides"  and  **8kin8"  will  be  recognized; 
hides  pertaining  to  animals  of  a  larger 
aiie  and  skins  to  smaller  animals. 
Kaufmann  &  Co,  v.  U.  S.  (1014)  5  Ot 
Oust  App.  117. 

The  provision  for  "rough  leather  in 
paragraph  451.  Act  1000,  was  not  in- 
tended to  ci>mprehend  the  tanned  but 
unanished  skins  of  small  animals.    Id. 

The  imporUtion,  while  not  entirely 
finished  for  its  intended  use,  is  never- 
lholoj«»  raised  above  classification  as 
rough  leather,  using  that  term  as  it  ap- 
pears in  the  paragraph  that  controls 
^paragraph  451.  Act  1000).  It  was 
properly  assessed  as  dressed  leather. 
SherraH  v.  U.  S.  (1012)  3  Ct  Cust 
App.  877. 

"Hough  leather"  as  used  in  paragraph 
451.  Act  UH>1>.  had  such  a  well- 
established  and  definite  trade  meaning 
before  and  at  the  time  of  that  enact- 
ment that  no  change  or  modification 
of  the  moaning  by  interpretation  is 
permlMlble.  U.  S.  v.  Robertson  (1011) 
I  Ct.  i'ust.  App.  370. 

Whore  the  hides  of  the  Importation 
had  been  tanned  by  prolonged  soaking 
tu  A  running  stream,  chosen  for  the 
iMirpono  booause  of  a  peculiar  effect 
llml    pnrtUMilwr   water   had    upon   the 


hides  and  where  the  hair  of  these  hides 
had  then  been  scraped  oS  with  knives* 
and  the  hides  with  oil  upon  them  trod- 
den down  in  barrels,  replaced  again  in 
the  running  stream,  later  to  be  remov- 
ed, tightly  stretched  and  pegged  on  the 
ground  to  dry  and  bleach  in  the  sun, 
and  so  made  water  tight,  held,  this 
leather,  as  shown  by  the  evidence,  be- 
ing now  ready  for  immediate  use  in 
manufacture,  is  not  rough  leather,  but 
leather,  rather,  not  specially  provided 
for,  tanned  and  curried  in  effect,  and  as 
such  dutiable  at  15  per  cent  ad  valorem 
under  paragraph  451,  Act  1000.    Id. 

10.  Saddlery.^Woolen  bands  for  use 
of  veterinary  surgeons  held  not  classi- 
fiable as  harness  saddles  and  saddlery. 
See  paragraph  202. 

The  word  "saddlery,"  in  the  provision 
in  Act  1883,  for  "coach  and  harness 
furniture  of  all  kinds,  saddlery,  coach, 
and  harness  hardware,"  etc.,  is  to  be 
taken  as  a  noun,  and  not  as  an  adjec- 
tive qualifying  "hardware."  McCoy  v. 
Hedden  (C.  C.  1880)  38  Fed,  80. 

In  view  of  the  construction  by  the 
administrative  departments,  by  the 
board,  and  by  the  cqurts,  and  in  the 
absence  of  clear  proof  of  a  commercial 
designation,  the  word  "saddlery"  oc- 
curing  in  paragraphs  450  and  461,  Act 
1000,  cannot  be  taken  to  apply  to 
articles  used  in  the  care  of  horses  or 
for  horsestable  equipment  Stone  v.  U. 
S.  (1011)  2  Ct  Cust  App.  46. 

Currycombs,  hoof  picks,  horse  clip- 
pers, whip  thongs,  and  the  like  are  not 
"saddlery,"  and  these  are  dutiable  ac- 
cording to  the  component  of  chief  value 
as  manufactures  of  metal  or  the  manu- 
factures  of  leather.    Id. 

11.  8ealskln.^The  provision  for 
"rough  leather"  not  applying  to  un- 
split  sealskins,  tanned,  but  not  dressed 
or  finished,  they  fall  appropriately  un- 
der the  provision  in  the  paragraph  for 
"all  other  leather."  Kaufmann  &  Co. 
v.  U.  S.  (1014)  5  Ct  Cust  App.  117. 

12.  Skins  for  morocco^-The  provision 
in  Act  1897,  par.  438,  for  "skins  for 
morocco,"  is  not  limited  to  goatskins, 
but  includes  also  certain  sheepskinb 
known  as  "New  Zealand  basils,"  or 
"Cape  sheepskins."  Helmrath  v.  U.  S. 
(C.  C.  1903)  125  Fed.  634. 

13.  Split  ieatherw— Paragraph  450,  Act 
1909,  does  not  cover  leathers  made 
from  the  hides  or  skins  of  animals  that 
are  not  cattle  of  the  bovine  species, 
and  as  seal  splits  or  seal  split  leathers 
are  made  from  animals  not  of  the 
bovine  species,  they  do  not  fall  with- 
in the  provisions  of  that  paragraph. 
Worsdell  &  Co.  v.  U.  S.  (1911)  2  Ct 
Cust  App.  270. 

It  not  having  been  shown  that  the 
terms  "grain  leather"  and  "split 
leather,"  as  used  in  paragraph  450,  Act 
1909,  are  applicable  in  the  trade  only  to 
leathers  which  are  unfinished,  finished 
leathers  of  these  kinds  made  from  the 
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hides  of  cattle  of  the  bovixie  spedes  are  articles  such  as  the  skivers  of  the  im- 

dntiable  under  said  paragraph.    Id.  portation.     These   were  properly  held 

ReTiewing  the  leglslatiYe  history  of  to   be  dutiable  under  paragraph  451; 

the  proviso  to  paragraph  450,  Act  1909,  and  as  the  duty  would  be  the  same  it 

it  cannot  be  held  the  Congress  meant  to  is     unnecessary    to     determine     their 

extend   its    provisions    to    still    other  classification  as  between  either  ''sheTep- 

paragraphs— to  paragraph  451,  for  ex-  skins  dressed  and  finished"  or  as  "other 

ample— and  so  "split  leather,"  as  em-  leather.*'    Tilge  v.  U.  S.  (1911)  2  Ct 

ployed  in  that  proviso,  does  not  include  Cust.  App.   129. 

531.  Leeches. 

532.  Lemon  juice,  lime  juice,  and  sour  orange  juice,  all  the  fore- 
going containing  not  more  than  2  per  centum  of  alcohol. 

533.  Lifeboats  and  life-saving  apparatus  specially  imported  by- 
societies  and  institutions  incorporated  or  established  to  encourage 

•      the  saving  of  human  life. 

534.  Limestone-rock  asphalt;  asphaltum,  and  bitumen. 

Notes  of  Deoisions 

Asphaltum^— Asphalt  mastic  in  cakes  and  necessarily,  some  volatile  oils  also, 

weighiog  about  55  pounds  each,  which  is  entitled  to  free  entry  as  "asphaltum 

I                were  produced  by  subjecting  limestone  ♦    ♦    ♦    dried  but  not  otherwise  manip- 

rock  asphalt  to  a  crushing  process  and  ulated    or   treated,"    under    paragraph 

mixing  it  with  bitumen  and  certain  crude  390  of  the  act  of  1894.    U.  S.  v.  Trin- 

oils,  held  dutiable  under  paragraph  93,  idad  Asphalt  Co.  (C.  C.  1896)  77  Fed. 

Act  1897,  for  "asphaltum  and  bitumen,  609. 

j                not  specially  provided  for,    ♦    ♦    ♦    if  In  the  composition  of  the  merchandise, 

I                dried  or  otherwise  advanced  in  any  man-  it  appears  from  the  record  that  the  orig- 

ner,"  and  not  under  the  provision  in  sec-  inal  substances  employed  in  the  making 

I                tioD  6  of  said  act  for  "aU  articles  manu-  are  different  kinds  of  asphalt  or  bitumen 

I                factured,  in  whole  or  in  part,  not  pro-  and  that  certain  chemicals  and  water 

I                vided  for."     Gabriel  v.  U.  S.    (C.   0.  are  added  solely  for  the  purpose  of  com- 

1900)  122  Fed.  896;  Saacke  v.  Same,  Id.  binlng  the  different  kinds  of  asphalt  and 

I                895.  bitumen  and  so  to  perfect  the  material 

I                   Asphaltum,    from    an    asphalt   lake,  resulting  for  use  as  paving  material. 

I               holding    water    mechanically,    and    so  Held,  the  material  is  not  to  be  classified 

;               tenaciously  that  intense  heat,  with  atir-  as  a  chemical  compound  or  mixture,  but 

I               ring,  is  necessary   for   drying  it.  and  rather  as  asphaltum  or  bitumen  advauc- 

I               which  has  accordiiagly  been  exposed  in  a  ed  in  condition,  and  as  such  dutiable 

I                vessel  to  heat  from  steam  pipes,  and  under  paragraph  90,  Act  1909.     U.  S. 

from  steam  jets  which  stirred  it,  there-  v.   Central  Westrumite   Co.    (1911)   1 

by  expelling  the  water,  and,  incidentally  Ct.  Cust  App.  400. 

535.  Lithographic  stones,  not  engraved. 
•  536.  Litmus,  prepared  or  not  prepared. 

537.  Loadstones. 

538.  Madder  and  munjeet,  or  Indian  madder,  ground  or  pre- 
pared, and  all  extracts  of. 

539.  Magnesite,  crude  or  calcined,  not  purified. 

540.  Manganese,  oxide  and  ore  of. 

541.  Manna. 

542.  Manuscripts.  - 

543.  Marrow,  crude. 

544.  Marshmallow  or  althea  root,  leaves  or  flowers,  natural  or 
unmanufactured. 

545.  Meats:  Fresh  beef,  veal,  mutton,  lamb,  and  pork;  bacon 
and  hams ;  meats  of  all  kinds,  prepared  or  preserved,  not  specially- 
provided  for  in  this  section :  Provided,  however.  That  none  of  the 
foregoing  meats  shall  be  admitted  into  the  United  States  unless 
the  same  is  healthful,  wholesome  and  fit  for  human  food  and  con- 
tains no  dye,  chemical,  preservative,  or  ingredient  which  renders 
the  same  unhealthful,  unwholesome  or  unfit  for  human  food,  and 
unless  the  same  also  complies  with  the  rules  and  regulations  made 
by  the  Secretary  of  Agriculture,  and  that,  after  entry  into  the 
United  States  in  compliance  with  said  rules  and  regulations,  said 
imported  meats  shall  be  deemed  and  treated  as  domestic  meats 
within  the  meaning  of  and  shall  be  subject  to  the  provisions  of  the 
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Act  of  June  thirtieth,  nineteen  hundred  and  six  (Thirty-fourth 
Statutes  at  Large,  page  six  hundred  and  seventy-four),  commonly; 
called  the  Meat  Inspection  Amendment,  and  the  Act  of  June  thir- 
tieth, nineteen  hundred  and  six,  (Thirty-fourth  Statutes  at  Large, 
page  seven  hundred  and  sixty-eight),  commonly  called  the  Food 
and  Drugs  Act,  and  that  the  Secretary  of  Agriculture  be  and  here- 
by is  authorized  to  make  rules  and  regulations  to  carry  out  the 
purposes  of  this  paragraph,  and  that  in  such  rules  and  regulations 
the  Secretary  of  Agriculture  may  prescribe  the  terms  and  condi- 
tions for  the  destruction  for  food  purposes  of  all  such  meats  of- 
'  fered  for  entry  and  refused  admission  into  the  United  States  un- 
less the  same  be  exported  by  the  consignee  within  the  time  fixed 
therefor  in  such  rules  and  regulations. 

The  provisions  of  the  Meat  Inspection  Amendment  of  Act  June  30,  1906, 
c.  3913,  34  Stat.  674,  mentioned  in  this  paragraph,  were  re-enacted  and  in- 
cluded in  the  provisions  of  the  similar  act  of  the  next  following  year,  Act 
March  4,  1907,  c.  2907,  post,  §  8681. 

The  Food  and  Drugs  Act  of  Jane  30,  1906,  c.  3916,  also  mentioned  in  this 
section  is  set  forth  post,  §{  8717-8728. 

Notes  of  Deoisloiui 


Beef  and  mushrooms  mlxed.^Beef  and 

mushrooms  mixed  together  held  not  du- 
tiable as  meats  preserved.  See  para- 
graph 386. 

.  Chinese  sausages  In  caslng^-The  pro- 
^ion  for  "sausages,  Bologna,"  in  Act 
1897,  par.  655,  does  not  include  all 
sausages  in  casings;  and  Chinese  sau- 
sages in  casings,  which  are  not  shown 
to  be  commercially  known  as  "Bologna 
sausages,"  are  not  classifiable  as  such. 
Wing  Sing  Lung  v.  U.  S.  (C.  C.  1909) 
171  Fed.  906,  judgment  affirmed  Wing 
Sing  liung  &  Co.  v.  Same  (1910)  180 
Fed.  392,  103  C.  C.  A.  538. 

Cooked  poultry  and  game  In  tlns^— 

Duck  meat  in  tins,  some  salted  and 
dried,  and  some  packed  in  oil,  is  not 
"poultry  ♦  •  ♦  dressed,"  within  the 
meaning  of  Act  1897,  par.  278^  but  is 
rather  classifiable  as  "meats  of  all 
kinds,  prepared  or  preserved,'*  under 
paragraph  275.  Kwong  Yuen  Shing  v. 
U.  S.  (C.  C.  1909)  177  Fed.  605. 

In  Act  1897,  par.  275,  the  provision 
for  "meats  of  all  kinds  prepared  or 
preserved,"  includes  cooked  poultry 
and  game,  in  tins,  and  also  goose  livers 
prepared  as  pftt^  de  foie  gras.  James  P. 
Smith  &  Co.  V.  U.  S.  (C.  C.  1909)  168 
Fed.  462. 


The  meat  of  ducks,  salted,  dried,  and 
packed  in  tins,  with  or  without  peanut 
oil,  is  dutiable  not  as  poultry  dressed, 
nor  as  a  nonenumerated  raw  or  onman- 
ufactured  article,  but  under  paragraph 
276,  Act  1897,  as  meats  prepared  or  pre- 
served, and  not  specially  provided  for. 
Kwong  Yuen  Shing  v.  U.  S.  (1910)  1 
Ct  Cust  App.  16. 

Hams^—These  hams  have  not  lost 
their  name  or  their  character  by  rea- 
son of  any  process  to  which  they  were 
subjected  before  importation;  and  the 
eo  nomine  provision  for  hams  in  para- 
giaph  284,  Act  1909,  being  more  spe- 
cific than  that  for  prepared  or  preserved 
meats  in  paragraph  286,  paragraph  284 
controls.  Neuman  &  Schwiers  Co.  v.. 
U.  S.  (1913)  4  Ct  Cust.  App.  64. 

Sausages   made  of  biood   pudding.— 

Sausages  made  of  blood  pudding,  being 
composed  of  material  closely  related  to 
meat  in  every  way,  similar  in  appear- 
ance and  being  prepared  for  a  similar 
use  and  being  so  used,  were  properly 
classified  for  duty,  respectively,  under 
paragraph  275,  Act  1897,  and  para- 
graph 286,  Act  1909.  Strohmeyer  & 
Arpe  Co.  v.  U.  S.  (1912)  3  Ct  Cost 
App.  399. 


546.  Medals  of  gold,  silver,  or  copper,  and  other  articles  actually 
bestowed  as  trophies  or  prizes,  and  received  and  accepted  as  hon- 
orary distinctions. 

Kotea  of  Deoisiona 


Cup8.p->The  "Foihall"  gold  and  silver 
cup,  having  similitude  in  "material, 
quality,  and  texture,  and  the  use  to 
which  it  may  be  applied"  to  a  "medal" 
made  of  those  materials,  is  free  of 
duty  under  sections  2499  and  2502,  R. 
S.     (1884)  18  Op.  Atty.  Gen.  62. 

Necessity    of    delivery.  abroad.-^c- 

tual  manual  delivery  abroad  of  an  arti- 
cle awarded  as  an  honorary  distinction 
is  not  a  condition  precedent  to  the  free 

(6434) 


admission  of  that  article.  American 
Express  Co.  v.  ^D.  S.  (1913)  3  Ct  Cust 
App.  490. 

Prizes.— Copper  medals  washed  with 
silver,  used  for  distribution  as  prizes, 
but  which  have  not  been  awarded  as 
trophies,  are  not  entitled  to  free  en- 
try, under  Act  1890,  as  "medals  of 
gold,  silver  or  copper,  such  as  trophies 
or  prizes."  U.  S.  v.  McSoriey  (1895)  65 
Fed.  492,  13  O.  O.  A,  15. 
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Sbotgyn^-ZThe  proTision  in  paragraph 
624,  Act  1909,  for  free  entry  of  "other 
metallic  articles  usually  bestowed  as 
trophies  or  prizes"  is  not  limited  to 
such    as    are    ejusdem    generis    with 


medals,  and  a  shotgun  won  in  a  prize 
shooting  tournament  is  a  trophy  or 
prize  within  the  meaning  of  the  law. 
American  Express  Go.  y.  U.  S.  (1913) 
3  Gt  Gust  App.  490. 


547.  Milk  and  cream,  including  milk  or  cream  preserved  or  con- 
densed, or  sterilized  by  heating  or  other  processes,  and  sugar  of 
milk. 

548.  Mineral  salts  obtained  by  evaporation  from  mineral  waters, 
when  accompanied  by  a  duly  authenticated  certificate  and  satis- 
factory proof  showing  that  they  are  in  no  way  artificially  prepared 
and  are  only  the  product  of  a  designated  mineral  spring. 

549.  Minerals,  crude,  or  not  advanced  in  value  or  condition  by 
refining  or  grinding,  or  by  other  process  of  manufacture,  not  spe- 
cially provided  for  in  this  section. 

Notes  of  Deoislons 


1.  In  general. 

2.  Oranito  or  terrazo. 
S.  Marble  chips. 

4.  Mexican  onyx. 

Sb  Molybdenite. 

C  Natural  gas. 

7.  Polishing  stones.  • 

8.  Talc  sawed  Into  cubes. 

9.  Tungsten  ore. 

10.  Whetstone  blocks. 

1.  In  general^-Orude  ore  mechani- 
cally ground  held  not  free  of  duty  as 
minerals  crude.     See  paragraph  385. 

It  has  been  uniformly  held  in  customs 
interpretation  tha^  the  application  of 
processes  necessary  to  produce  an  arti- 
cle from  its  native  condition  and  to 
bring  it  into  a  condition  that  it  may  be 
imported,  without  affecting  its  per  se 
character,  is  not  regarded  either  as  a 
manufacturing  process  or  as  a  process 
advancing  it  in  value  or  condition. 
Hampton,  Jr.,  &  Co.  v.  U.  8.  (1915)  6 
Gt  Cust   App.   392. 

To  exclude  minerals  from  the  provi- 
sions of  paragraph  614,  Act  1897,  cov- 
ering ''minerals  crude  and  not  advanced 
in  value  or  condition  by  refining,  grind- 
ing, or  other  process  of  manufacture,*' 
it  is  not  essential  that  the  product  of 
such  process  be  given  a  new  name. 
Myers  v.  U.  S.  (1911)  1  Ct.  Cust.  App. 
606. 

2.  Granito  or  terrazo.— Granito  or 
terrazo  held  not  free  of  duty  as  min- 
erals crude.    See  paragraph  385. 

3.  Marble  chips.— Marble  chips  held 
not  dutiable  as  minerals  crude.  See 
paragraph  385. 

4.  Mexican  onyx^— Mexican  onyx  held 
not  a  crude  mineral.  See  paragraph 
97. 

5.  Molybdenites-Molybdenite,  a  min- 
eral substance  imported  in  its  natural 
state  as  freed  from  the  rock  or  gangue 
formation  in  which  it  is  found  by  crush- 
ing the  rock  or  gangue  without  cr^^hing 
or  changing  the  condition  or  formation 
of  the  mineral  itself  and  then  placing 
the  whole  in  water  when  the  mineral 
rises  to  the  surface  and  is  skimmed  off. 


is  not  dutiable  under  paragraph  81,  Act 
1913,  as  a  mineral  substance  partially 
manufactured,  but  is  free  of  duty  un- 
der paragraph  549  as  a  mineral  not  ad- 
vanced in  value  or  condition,  etc. 
Hampton,  Jr.,  &  Co.  v.  U.  S.  (1915)  6 
Ct  Cust  App.  392.  See,  also,  Myers 
V.  Same  (1911)  1  Ct  Cust  App.  606. 

6.  Natural  gas.— Natural  gas  was  ex- 
empt from  duty  under  paragraph  496, 
Act  1890,  as  a  "crude  bitumen,"  or 
paragraph  651,  as  a  "crude  mineral, 
not  advanced  in  value  by  manufacture,'' 
and  was  not  dutiable  under  section  4 
as  a  raw  or  unmanufactured  article 
not  enumerated.  U.  S.  v.  Buffalo  Nat- 
ural Gas  Fuel  Co.  (1899)  19  Sup.  Ct 
200,  201,  172  U.  S.  839,  43  L.  Ed.  469. 

7.  Polishing  stonesw— Tam  O'Shanter 
polishing  stones  held  not  free  of  duty 
as  minerals  crude.    See  paragraph  81. 

8.  Talc  sawed  Into  oubes^-Talc  saw- 
ed into  cubes  for  .use  in  making  gas 
burners  and  insulators,  the  sawing  be- 
ing not  merely  to  remove  fore^n  mat- 
ter and  to  put  the  material  in  shape 
for  transportation,  but  to  give  it  cer- 
tain desired  dimensions,  has  been  "ad- 
vanced in  value  or  condition"  within 
the  meaning  of  Act  1897,  par.  614. 
Kraemer  &  Foster  v.  U.  S.  (a  C.  1910) 
180  Fed.  638. 

9.  Tungsten  ore.— Tungsten  ore,  the 
primary  extracted  product  of  which  is 
used  as  a  mordant  in  dyeuig  cloth  and 
for  various  other  commercial  purpos- 
es, and  another  to  make  high-grade 
steel,  imparting  thereto  extreme  hard- 
ness, density,  weight,  and  durability, 
held  free  from  duty,  under  section  614, 
Act  1897,  and  not  dutiable  under  sec- 
tion 183,  which  covers  "metallic  min- 
eral substances  in  a  crude  state."  O. 
G.  Hempstead  &  Son  v.  Thomas  (1903) 
122  Fed.  538,  59  C.  C.  A.  342. 

ID.  Whetstone        blocks^Whetstone 

blocks,  of  an  approximately  rectangular 
shape,  which  after  being  quarried  have 
had  their  projections  removed  by  a 
process  of  rough  dressing,  and  which 
are  used  in  that  state,  held  within  the 
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provision  for  '^miiieralB,  crude,  or  not 
advanced  in  value  or  condition  by  re- 
fining or  grinding,  or  by  other  process 


of  manufacture,**  under  Act  1897,  par. 
614.  Charles  A.  Johnson  &  Co.  v.  U. 
S.  (C.  C.  1906)  152  Fed.  656. 


550.  Miners'  rescue  appliances,  designed  for  emergency  use  in 
mines  where  artificial  breathing  is  necessary  in  the  presence  of 
poisonous  gases,  to  aid  in  the  saving  of  human  life,  and  miners' 
safety  lamps,  and  parts,  accessories,  and  appliances  for  cleaning', 
repairing,  and  operating  all  the  foregoing. 

551.  Models  of  inventions  and  of  other  improvements  in  the 
arts,  to  be  used  exclusively  as  models  and  incapable  of  any  other 
use. 

Notes  of  Deoisioiui 


Models  of  steamships.— Exact  models 
of  steamships  of  improved  design, 
showing  the  details  of  the  vessels  val- 
ued at  about  $1,000  each,  and  intended 
for  exhibition  in  steamship  offices,  are 
models  of  improvements  in  the  art  of 
shipbuilding,  and  are  free  of  duty,  un- 
der paragraph  616,  Act  1897.  Boas  v. 
U.  a  (C.  C.  1904)  128  Fed.  470. 

Molders'  patterns.-*The  provision  in 
Act  1897,  par.  616,  for  "models  of  in- 
ventions and  of  other  improvements  in 
the  arts,  including  patterns  for  machin- 


ery," is  not  limited  to  the  class  of  pat- 
terns known  as  "model  patterns,"  in- 
tended to  show  the  working  of  the 
thing  illustrated,  but  includes  also 
molders'  patterns,  which  are  used  as 
models  about  which  to  form  sand  molds 
in  which  castings  may  be  made,  and 
which  are  fitted  for  successive  use  in 
that  way.  U.  S.  v.  R.  Hoe  &  Co. 
(1906)  147  Fed.  201,  77  O.  C.  A.  427, 
affirming  judgment  R.  Hoe  &  Co.  v.  U. 
S.  (C.  C.C905)  141  Fed.  488,  and  writ 
of  certiorari  denied  (1906)  27  Sup.  Ct. 
784.  203  U.  S.  595,  51  L.  Ed.  333. 


552.  Moss,  seaweeds,  and  vegetable  substances,  crude  or  un- 
manufactured, not  otherwise  specially  provided  for  in  this  section. 


Notes  of  DeoisioBS 


Birch  bark^-Birch  bark  held  not  du- 
tiable as  a  vegetable  substance.  See 
paragraph  385. 

Crude  horseradish  roots.  —  Crude 
horseradish  roots  held  entitled  to  free 
entry  as  a  vegetable  substance,  unman- 
ufactured, under  paragraph  630,  Act 
1909.  U.  S.  V.  Nix  &  Co.  (1913)  4 
Ct.  Cust  App.  145. 

A  review  of  the  decisions  shows  that 
the  word  "vegetables"  has  not  been 
employed  in  tariff  acts  in  a  strictly  bo- 
tanical sense,  but  rather  has  been  ap- 
plied to  vegetables  commonly  used  as 
food.  Horseradish  is  botaniically  a 
vegetable.  Its  use,  however,  is  not  as 
a  food,  but  as  a  condiment  It  is  free 
of  duty  under  paragraph  630,  Act  1909, 
as  a  vegetable  substance,  unmanufactur- 
ed, not  otherwise  specially  provided  for. 
U.  S.  V.  Wallace  (1913)  4  Ct  Cust 
App.  142. 

Liiy  buds^-Lily  buds  held  not  dutia- 
ble as  vegetable  substances  crude.  See 
paragraph  210. 

Liiy  of  the  valley  rootsw— Lily  of  the 
valley  roots  are  not  covered  by  Act 
1894,  par.  558,  relating  to  "moss,  sea- 
weeds, and  vegetable  substances,"  not 
being  vegetable  substances  in  the  dass 
of  moss  and  seaweeds.  McAllister  v. 
U.  S.  (C.  C.  1006)  147  Fed.  773. 

Norlw— Nori,  a  seaweed  gathered  from 
the  ocean  and  sun-dried,  without  the 
addition  of  any  other  substance  and 
without  being  subjected  to  any  other 
process  than  spreading  it  on  mats  to  fa- 
cilitate   drying,    is    "seaweeds    •    •    • 
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crude  or  unmanufactured,"  within  the 
meaning  of  Act  1897,  par.  617.  U.  S. 
v.  M.  Furuya  &  Co.  (C.  C.  1910)  176 
Fed.  480. 

"Not  otherwiso  provldod."— In  con- 
struing provisions  of  the  tariff  laws, 
such  as  paragraph  558,  Act  1894,  which 
provides  for  "moss,  seaweeds,  and  vege- 
table substances,  crude  or  unmanufac- 
tured, not  otherwise  specially  provided 
for  in  this  act,"  the  principle  of  "nosd- 
tur  a  sociis"  is  to  be  applied,  so  as  to 
confine  the  concluding  general  words 
to  vegetable  substances  of  the  same 
kind  with  those  specifically  enumerated. 
Dodge  V.  U.  S.  (1898)  84  Fed.  449,  28 
C.  C.  A.  152,  affirming  (C.  C.  1896)  77 
Fed.  602,  and  distinguishing  IngersoU 
V.  Magone  (1893)  53  Fed.  1008,  4  0.  O. 
A.  150. 

Sea  grass^-^ea  grass,  used  for  mak- 
ing mattresses  and  unholstery  purposes, 
and  which  is  an  entirely  different  arti- 
cle from  sea  moss,  which  is  used  for 
food  and  for  medical  purposes,  and  is 
not  known  commerdally,  as  sea  moss, 
held  not  dutiable  as  such  under  Act 
1897,  par.  81,  but  entitled  to  free  entry 
under  paragraph  617,  which  covers 
"moss,  seaweeds  and  vegetable  substanc- 
es, crude,  or  unmanufactured,  not  other- 
wise specially  provided  for  in  this  act** 
In  re  F.  W.  Myers  &  Co.  (C.  0.  1903) 
123  Fed.  952. 

Sliced  beets,  kiln-dried^— Sliced  beets 
kiln-dried  held  not  vegetable  substances. 
See  paragraph  200* 
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Vegetable  svbstances  in  general.— The  ens  with  moss  and  seaweeds.    Reed  & 

term  "vegetable   substances"  in  para-  Keller  v.  U.  S.  (1914)  6  Ct.  Gust  App. 

graph  630,  Act  1909,  cannot  be  Umited  95. 
to  articles  that  are  strictly  ejusdem  gen- 

553.  Myrobolans  fruit. 

554.  Cut  nails  and  cut  spikes  of  iron  or  steel,  horseshoe  nails, 
horseshoe  nail  rods,  hobnails,  and  all  other  wrought-iron  or  steel 
nails  not  specially  provided  for  in  this  section ;  wire  staples,  wire 
nails  made  of  wrought  iron  or  steel,  spikes,  and  horse,  mule,  or 
ox  shoes,  of  iron  or  steel,  and  cut  tacks,  brads,  or  sprigs. 

Notes  of  Beolslona 

Staples^Wire  in  U  forms  of  heavy 
wire  held  not  dutiable  as  staples.  See 
paragraph  114. 

555.  Needles,  hand  sewing  and  darning,  and  needles  for  shoe 
machines. 

Notes  of  Beoisiona 

Needlecases.— Paper  folders  of  such  a  graph  135  as  "needlecascs  or  needle- 
flimsy  nature  that,  unless  most  carefully  book:^  furnished  with  assortments  of 
handled,  their  use  cannot  be  long  con-  needles.  ♦  ♦  ♦ »»  U.  S.  v.  Strauss 
tinued  without  crumpling  or  breaking,  Bros.  &  Co.  (1916)  6  Ct.  Cust.  App. 
are  not  of  the  permanent  character  or-  408. 

dinarily  and  commonly  associated  with  Surgical    needles^The    provision    in 

the  terms  "needlebooks"  and  "needle-  Act  1897,*  par.  620,  for  "hand  sewing" 

cases."    Merchandise  consisting  of  such  needles,  relates  to  such  as  are  used  by 

folders,  containing  packages  of  needles  persoLs  generally  who  use  needles,  and 

of  various  sizes,  is  classifiable  on  the  does  not  Include  surgical  needles.    A.  .T. 

free  list,  paragraph  555,  Act  1913,  as  Woodruff  &  Co.  v.  U.  S.  (C.  C.  1905) 

needles,  and  is  not  dutiable  under  para-  138  Fed.  946. 

556.  Newspapers  and  periodicals;  but  the  term  "periodicals"  as 
herein  used  shall  be  understood  to  embrace  only  unbound  or  pa- 
per-covered publications  issued  within  six  months  of  the  time  of 
entry,  devoted  to  current  literature  of  the  day,  or  containing  cur- 
rent literature  as  a  predominant  feature,  and  issued  regularly  at 
stated  periods,  as  weekly,  monthly,  or  quarterly,  and  bearing  the 
date  of  issue. 

Notes  of  Beolaiona 

Periodicals.  —  German  novels  trans-  part,  consisting  of  notes  upon,  and  a  let- 
lated  into  English  and  issued  in  pam-  ter  concerning,  ladies*  current  fashions, 
pblet  form  at  stated  intervals  held  not  were  excepted  from  duty  under  the  ex- 
free  of  duty  as  periodicals.  See  para-  cepting  clause  of  paragraph  562,  Act 
graph  329.  1894.    Richards  v.  U.  S.  (C.  C.  1899) 

Illustrations   for   magazine   imported  91  Fed.  516. 

separately  held  not  free  as  periodicals.  The  provision  for  "periodicals"  in  Act 

See  paragraph  324.  1883,  held  to  include  a  periodical  publi- 

A  tictorial  paper,  wholly  printed  in  cation  not  devoted  at  all  to  current 
Germany,  and  imported  to  be  used  as  a  events,  but  made  up  of  serial  stories 
supplement  to  a  paper  in  New  Tork,  is  supplemented  by  a  small  quantity  of  mis- 
exempt  from  duty  as  a  periodical,  under  cellaneous  matter.  Schmidt  v.  U.  S. 
Act  1890.  par.  657.  New  York  DaUy  (C.  C.  1892)  150  Fed.  238. 
News  V.  TJ.  S.  (1895)  65  Fed.  493,  13  Periodical  publications  bound  in  stiff 
C.  C.  A.  16,  reversing  judgment  In  re  covers  in  regular  book  form  (each  vol- 
Ncw  York  Daily  News  (C.  C.  1894)  61  ume  containing  several  numbers  of  any 
Fed.  647.  such   publication)   lose   their  character 

Lithographic  fashion  prints,  forming  as  periodicals  and  become  dutiable  as 

I>art   of  a   monthly   fashion   periodical  books  under  Act  1^83.     (1885)  18  Op. 

published  abroad,  and  having  a  literary  Atty.  Gen.  315. 

557.  Nuts:  Marrons,  crude;  coconuts  in  the  shell  and  broken 
coconut  meat  or  copra,  not  shredded,  desiccated,  or  prepared  in 
any  manner ;  palm  nuts  and  palm-nut  kernels. 

558.  Nux  vomica. 

559.  Oakum. 

560.  Oil  cake. 
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1. 

Albolene. 

2. 

Cocoanut  oil. 

3. 

Ichthyol  sodium. 

4, 

Isarol. 

5. 

Nucoa  butter. 

6. 

Nut  oil. 

7. 

Olive  oil. 

8. 

Products   of   American  fisheries. 

9. 

Products  of  petroleum. 

10. 

Sesame  oil. 

561.  Oils:  Birch  tar,  cajeput,  coconut,  cod,  cod  liver,  cottonseed, 
croton,  ichthyol,  juglandium,  palm,  palm-kernel,  perilla,  soya-bean, 
and  olive  oil  rendered  unfit  for  use  as  food  or  for  any  but  mechan- 
ical or  manufacturing  purposes,  by  such  means  as  shall  be  satis- 
factory to  the  Secretary  of  the  Treasury  and  under  regulations  to 
be  prescribed  by  him ;  Chinese  nut  oil,  nut  oil  or  oil  of  nuts  not 
specially  provided  for  in  this  section ;  petroleum,  crude  or  refined, 
and  all  products  obtained  from  petroleum,  including  kerosene,  ben- 
zine, naphtha,  gasoline,  paraffin,  and  paraffin  oil ;  and  also  sperma- 
ceti, whale,  and  other  fish  oils  of  American  fisheries,  and  all  fish 
and  other  products  of  such  fisheries. 

Notes  of  Deoisloiui 

ichthyol  oil  to  be  within  the  intent  and 
meaning  of  Congress  in  enacting  para- 
graph 626.  Is  the  commodity  ichthyol 
oil,  must  be  the  true  Inquiry,  for  the 
paragraph  covers  all  ichthyol  oils.  The 
importation  here  is  a  product  of  ich- 
thyol, called  isaroL  Equally  with 
Merck's  ichthyol,  it  is  an  ammonium  sul- 
phoichthyolate,  and  as  such  is  an  oil 
within  the  meaning  of  paragraph  626. 
It  was  entitled  to  free  entry  as  "oil,  ich- 
thyol." Cassett  V.  U.  S-  (1912)  2  Ct. 
Cust.  App.  466. 

5.  Nucoa  butter.— Nucoa  butter  made 
from  cocoanut  oil  held  not  exempt  as 
cocoanut  oil.    See  paragraph  232. 

6.  Nut  oil.— So-called  nut  oil,  derived 
from  the  fruit  of  aleurites  vernica,  of 
China,  is  properly  subject  to  classifica- 
tion under  paragraph  626,  Act  1897, 
and  not  under  that  in  paragraph  3  of 
said  act,  for  "essential  oils."  Edward 
HOls,  Sons  &  Co.  v.  U.  S.  (O.  O.  1903) 
127  Fed.  970. 

7.  Olive  oll.^-<;ertain  olive  oil  found 
to  be  edible,  and  held,  therefore,  to  be 
excluded  from  Act  1897,  par.  626,  re- 
lating to  olive  oil  "fit  only"  for  manu- 
facturing or  mechanical  purposes.  Hol- 
brook  Mfg.  Co.  ▼.  U.  S.  (O.  O.  1909) 
174  Fed.  736. 

Where  witnesses  called  for  the  gov- 
ernment were  Italians,  who  testified 
that  the  olive  oil  imported  was  fit  for 
food,  but  was  of  a  poor  quality,  and  that 
it  burned  the  throat,  and  that  it  was 
bought  by  the  poorer  class  of  Italians, 
and  it  had  a  strong,  offensive,  and  ran- 
cid odor,  and  a  witness  for  the  importer 
testified  that  it  was  a  nonedible  oil,  un- 
safe for  human  consumption,  and  that 
it  was  not  manufactured,  imported,  or 
adapted  for  food  consumption,  it  was 
free,  under  Act  1897,  par.  626,  as  olive 
oil  for  manufacturing  or  mechanical  pur- 
poses, "fit  only  for  such  use,"  and  not 
dutiable  as  olive  oil  not  specially  pro- 
vided for,  under  paragraph  40  of  the 
act.  Oil  Seeds  Pressing  Co.  v.  U.  S. 
(C.  O.  1902)  114  Fed.  793. 

The  result  of  chemical  tests  as  here 
shown  is  inconclusive,  and  in  view  of 
the  greater  number  and  experience  of 
the  witnesses  for  the  importers  as  to 
the  appearance,  taste,  and  smell  of  the 
oils,  and  further  in  view  of  the  fact 
that  the  oils  here  were  actually  import- 


1.  Albolene.— Albolene  held  not  a 
product  of  petroleum.  See  paragraph 
367. 

2.  Cocoanut  oll^-In  Act  1897,  par. 
626,  the  provision  for  "cocoanut  oil"  in- 
cludes refined  as  well  as  unrefined  oil. 
Fuerst  Bros.  &  Co.  v.  U.  S.  (1909)  176 
Fed.  95, 100  C.  C.  A.  25,  reversing  judg- 
ment (C.  C.  1908)  166  Fed.  1014. 

"Cocoanut  oil,"  in  Act  1897,  par.  626, 
is  a  more  specific  term  than  "cocoa 
butterine,"  in  paragraph  282.    Ids 

As  to  certain  cocoanut  oil  of  the 
melting  point  of  70"  to  75*  F.,  which 
has  been  purified  and  rendered  suitable 
for  culinary  purposes  and  the  manu- 
facture of  high-grade  soaps,  and  which 
IF  not  susceptible  of  the  same  uses  as 
cocoabutter,  held,  that  the  article  is 
not  subject  to  duty  as  "cocoa-butter- 
ine,"  under  paragraph  282,  Act  1897, 
but  free  of  duty  under  paragraph  626. 
U.  S.  V.  Oriental  Amer.  Co.  (C.  C.  1904) 
129  Fed.  249. 

3.  Ichthyol    sodliim.  — Inasmuch    as, 

technically  and  commercially,  the  term 
"ichthyol"  includes  no  other  ichthyol 
compounds  than  ichthyol  ammonium,  the 
unqualified  enumeration  of  "ichthyol"  in 
Act  1897,  par.  626,  should  not,  ii»  the 
absence  of  words  indicating  an  inten- 
tion to  include  such  compounds,  be  held 
to  include  ichthyol  sodium.  Merck  & 
Co.  V.  TJ.  S.  (C.  O.  1910)  177  Fed.  482. 

4.  Isarolw— The  importation  is  a  com- 
pound obtained  by  treating  crude  ich- 
thyol oil  with  sulphuric  acid  and  neutral- 
izing this  with  ammonium  carbonate. 
Paragraph  626,  Act  1897,  is  confined  to 
oils,  and,  so  far  as  it  relates  to  ichthyol, 
may  properly  be  read,  "oils,  namely, 
ichthyol,"  etc.  The  particular  name  by 
which  an  ichthyol  preparation  is  knovni 
cannot  determine  the  question  of  fact  as 
to  whether  it  is  dutiable  under  that 
paragraph  as  ichthyol  oil;  whether,  in 
truth,  it  is  such  a  preparation  as  re- 
tains   sufiicient   characteristics    of    the 
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ed  and  sold  as  mechanical  oils  and  for 
use  as  mechanical  oils,  the  importation 
most  he  deemed  oliye  oil  for  manufac- 
turing or  mechanical  purposes,  worth 
not  more  than  60  cents  per  gallon,  and 
as  such  it  was  free  of  duty  under  para- 
graph 626,  Act  18d7.  Sheldon  &  Go.  t. 
U.  S.  (1911)  2  Ct  Oust.  App.  276. 

This  importation,  it  seems,  by  a 
marked  preponderance  of  the  evidence, 
consiBted  of  olive  oil  made  of  decayed 
fruit  and  shipped  in  a  variety  of  con- 
tainers, such  as  petroleum  barrels  or 
fresh  goatskins;  that  it  was  ill  smelling 
and  rancid  to  the  taste  and  was  used 
generally  for  manufacturing  purposes. 
Held,  the  oil  was  not  edible,  was  fit  only 
for  manufacturing  or  mechanical  pur- 
poses, and  was  so  free  of  duty  under 
paragraph  626,  Act  1897.  Holbrook  t. 
U.  S.  (1911)  1  Ct.  Oust  App.  263. 

8.  Products  of  American  fisheries.— 

An  American  corporation  imported  fish 
caught  in  Canadian  fresh  waters  by  a 
Canadian  corporation,  which  in  catch- 
ing the  fish  used  nets  which  were 
bought  by  the  former  corporation,  and 
leased  to  the  latter  for  a  period  cover- 
ing the  life  of  the  nets,  and  for  a  sum 
much  less  than  their  value.  Held,  that 
the  importing  corporation  "owned" 
these  nets,  within  paragraph  571,  Act 
1890,  providing  for  the  free  entry  of 
'fresh  or  frozen  fish  (except  salmon), 
caught  in  fresh  waters  ♦  ♦  ♦  with 
nets  or  other  devices  owned  by  citi- 
zens of  the  United  States,"  and  that 
the  fish  thus  caught  were  free  of  duty 
mider  said  paragraph.  Detroit  Fish 
Co.  v.  U.  S.  (C.  C.  1901)  125  Fed.  801. 

A  corporation  consisting  of  American 
citizens  fitted  out  a  registered  American 
vessel,  which,  was  manned  with  an 
American  crew,  and  engaged  in  the 
business  of  catching  turtles  in  Central 
American  waters,  and  canning  them 
aboard  the  vessel.  Held,  that  this  con- 
stitutes an  American  fishery,  within 
Act  1894,  par.  568.  Downing  v.  U.  S. 
(C.  C.  1900)  124  Fed.  107. 

Fish  caught  in  a  bay  on  Lake  On- 
tario, in  Canadian  waters,  by  citizens 
of  (janada,  notwithstsinding  such  citi- 
zens were  employed  by  a  corporation  of 
New  York,  are  not  within  Act  1897, 
par.  555,  placing  on  the  free  list  fish 
caught  in  the  Great  Lakes  by  citizens 
of  the  United  States.  Lake  Ontario 
Pish  Co.  v.  U.  S.  (C.  C.  1900)  99  Fed. 
551. 

Act  1897,  par.  626,  relating  to  oils, 
and  putting  on  the  free  list,  after 
enumerating  a  large  number  of  oils, 
"spermaceti,  whale  and  other  fish  oils 
of  American  fisheries,  and  all  fish  and 
other  products  of  such  fisheries,"  will 
not  be  construed  to  admit  free  of  duty 
"aU  fish  and  other  products  of  Amer- 
ican fisheries,"  since  paragraphs  258- 
261  provide  specifically  for  the  duty  on 
such  fish.     Id. 

Though  originally  caught  in  American 
waters,  and  frozen  in  Canada,  they  are 


still  subject  to  duty,  unless  identity  be 
regularly  proved.  Gauthier  v.  Bell  (C. 
C.  1877)  Fed.  Cas.  No.  5,277. 

Whale  oil,  manufactured  by  the  crew 
of  an  American  whaler,  is  not  dutiable 
as  the  product  of  ''foreign  fishing," 
though  purchased  and  brought  into  port 
by  persons  in  a  foreign  service.  U.  S. 
V.  Burdett  (C.  C.  1801)  Fed.  Cas.  No. 
14,684. 

In  all  essentials  the  equipment  put  in 
place  by  the  importer  in  the  Canadian 
waters  of  Lake  Erie,  or  put  in  place 
by  the  importers'  orders,  constituted  an 
American  fishery,  and  all  the  fish  there 
taken  were  the  sole  property  of  the 
importer  and  the  products  of  an  Amer- 
ican fishery.  There  was  no  require- 
ment of  law  as  to  the  showing  neces- 
sary to  be  made  to  entitle  these  fish  to 
free  entry  other  than  that  they  should 
be  the  products  of  American  fisheries. 
This  showing  could  be  made  before  the 
board  after  protest  had  been  filed  in  due 
form  and  in  due  time.  U.  S.  v.  Post 
Fish  Co.  (1914)  5  Ct  Cust.  App.  130. 

The  American  fishing  vessel  took  no 
part  in  the  fishing  operations  in  ques- 
tion here  except  to  convey  from  the 
United  States  to  Newfoundland  certain 
fishing  supplies.  A  portion  of  the  fish- 
ing tackle  so  conveyed  was  used  under 
the  supervision  and  by  employees  of  an 
American  citizen  temporarily  at  Bonne 
Bay,  Newfoundland;  but  the  fishermen 
engaged  there  for  service  apparently 
used  their  own  boats  and  presumably 
obtained  there  their  supplies.  The  fish 
so  caught  were  cured  on  British  soil 
and  shipped  to  the  United  States  in  a 
British  vessel.  Held,  the  importation 
was  not  entitled  to  free  entry  as  the 
product  of  American  fisheries  under 
paragraph  567,  Act  1909.  U.  S.  v. 
Reading  (1911)  1  Ct  Cust  App.  515. 

9.  Products  of  petrdeum^-Act  1897, 
par.  626,  provides  a  countervailing  duty 
on  "the  products  of  crude  petroleum 
produced  in  any  country  which  imposes 
a  duty  on  petroleum  or  its  products  ex- 
ported from  the  United  States."  Held, 
that  this  is  not  applicable  where  the 
product  is  manufactured  in  a  country 
imposing  no  duty  on  such  products  im- 
ported from  the  United  States,  though 
the  petroleum  used  originated  in  a 
coimtry  imposing  a  duty  on  American 
petroleum.  U.  S.  v.  Swan  &  Finch  Co. 
(1900/  169  Fed.  108,  95  C.  C.  A.  669. 

In  accordance  with  the  practice  in  the 
First  Circuit,  the  decision  of  the  Cir- 
cuit Court  of  Appeals  for  the  Second 
Circuit  in  U.  S.  v.  B.  F.  Downing  & 
Co.  (1906)  146  Fed.  56,  76  C.  C.  A. 
376,  with  reference  to  Act  1897,  par. 
626,  as  applied  to  the  products  of  petro- 
leum, followed.  U.  S.  V.  F.  A.  Marsily 
&  Co.  (1908)  165  Fed.  186,  91  C.  C.  A. 
220. 

The  proviso  in  paragraph  626,  Act 
1897,  providing  a  countervailing  duty 
on  "crude  petroleum,  or  the  products 
of  crude  petroleum,"  is  not  limited  to 
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the  articles  enumerated  In  the  preced- 
ing portion  of  that  paragraph,  but 
should  be  read  into  eyery  section  of  the 
tariff  which  enumerates  a  product  of 
petroleum.  The  special  enumeration 
of  "paraffin"  in  paragraph  083,  does 
not  remove  that  substance  from  the 
scope  of  the  proviso.  XJ.  S.  v.  R.  F. 
Downing  &  Oo.  (1006)  146  Fed.  56,  76 
C.  G.  A.  376,  reversing  judgments  (0. 
G.  1004)  135  Fed.  250,  and  SchoeU- 
kopf,  Hartford  &  Hanna  Go.  v.  U.  S. 
(C.  O.  1005)  130  Fed.  5a 

The  provision  in  paragraph  626,  Act 
1807,  for  "products  of  crude  petroleum" 
does  not  Include  articles  not  composed 
in  chief  value  of  petroleum,  even  though 
the  petroleum  predominates  in  quan- 
tity.   Id. 

Paragraph  626,  Act  1807,  providing  a 
countervailing  duty  on  "crude  petrole- 
um, or  the  products  of  crude  petroleum, 
produced  in  any  country  which  imposes 
a  duty  on  petroleum  or  its  products 
exported  from  the  United  States,"  is 
intended  to  provide  that,  when  crude 
petroleum  or  any  of  its  products  is  im- 
ported from  a  country  which  imposes  a 
duty  thereon  when  imported  from  the 
United  States,  it  shall  pay  duty  at  the 
rate  so  imposed  by  such  country  on 
merchandise  in  the  same  condition.  A 
product  of  petroleum  is  subject  to  the 
duty  so  imposed  by  the  coimtry  of  man- 
ufacture on  such  product  when  coming 
from  the  United  States,  rather  than  to 
that  so  imposed  on  crude  petroleum 
by  the  country  in  which  the  petroleum 
was  produced.  If  no  duty  is  so  imposed 
on  such  product  by  the  country  in  which 
it  is  manufactured,  it  is  not  liable  to 
the  countervailing  duty,  even  though 
produced  from  petroleum  originating  in 


a  country  which  does  Impose  such  a  du- 
ty thereon*    Id. 

The  clear  oily  liqoid  described  in  the 
German  Pharmacopoeia  as  'Tarafinuna 
Liq.  Ph.:  G.,"  and  consisting  of  a  mix- 
ture of  the  higher  fluid  members  of  the 
paraffine  series  of  hydrocarbons,  was 
entitled  to  free  admission  under  para- 
graph 671  of  the  act  of  October  1, 1890, 
as  "paraffine,"  and  was  not  dutiable 
under  the  designation,  'Troducts  or 
preparations  known  as  alkalies  *  *  * » 
distilled  oils,  *  *  *  and  all  combina« 
tions  of  the  foregoing,"  contained  in 
paragraph  76.  Shoellkopf,  Hartford  & 
MacLagan  t.  U.  S.  (1806)  71  Fed.  694, 
18  O.  C.  A.  301. 

In  the  interpretation  of  a  statute, 
whenever  possible,  effect  will  be  given 
to  all  parts  of  the  act,  even  though  to 
do  this  enlarges  or  limits  the  stricter 
meaning  of  some  provision  in  the  act« 
and  though  paraffin  is  free  of  duty,  ac- 
cording to  one  paragraph  of  the  Act  of 
1807,  paraffin  oil  produced  from  petro- 
leum must  be  taken  to  have  been  in- 
cluded by  intent  in  paragraph  626  of 
that  act,  the  proviso  to  which  makes 
crude  petroleum  or  its  products  subject 
to  a  countervailing  duty  and  to  be  duti- 
able under  said  paragraph  626.  Sonne- 
bom  Sons  v.  U.  S.  (1011)  1  Ot  Gust. 
App.  443. 

10.  Sesame  oll^^The  provision  for  se- 
same oil  in  paragraph  626,  Act  1897, 
held  to  include  ground  sesame  seed  in 
the  form  of  pulp,  from  which  the  oil 
has  not  been  removed,  the  article  being 
known  commercially  as  sesame  olL  It 
is  immaterial  that  there  is  another  and 
more  refined  product  known  and  dealt  in 
under  the  same  name.  F.  Zaloom  & 
Sons  ▼.  U.  S.  (G.  G.  1005)  140  Fed.  31. 


562.  Oleo  stearin. 

563.  Orange  and  lemon  peel,  not  preserved,  candied,  or  dried. 

564.  OrchU,  or  orchil  liquid. 

Notes  of  Beeisions 

Orohil  extract.— Orchil  extract  held  cause  it  is  a  manufactured  article.  Q. 
not  included  in  Act  1807,  par.  628,  re-  Siegle  &  Go.  v.  U.  S.  (G.  G.  1008)  166 
lating  to  "orchil,  or  orchil  liquid,"  be-      Fed.  1015. 


565.  Ores  of  gold,  silver,  or  nickel,  and  nickel  matte;    ores  of 
the  platinum  metals;  sweepings  of  gold  and  silver. 

Notes  of  Beclsioiia 

Sliver  ore,  oround.—SOyer  ore,  ground,  dust,  and  it  is  imported  so  that  the 
is  not  dutiable  under  the  tariff  act  of  silver  content  may  be  reclaimed.  It 
March  3,  1883  (22  Stat  488).  (1885)  falls  clearly  within  paragraph  643,  Act 
18  Op.  Atty.  Gen.  148.  1000,  providing  free  entry  for  "sweep- 
Sweepings.— The  merchandise  is  ings  of  gold  and  silver."  U.  S.  v.  Hen- 
sweepings  of  silver  contained  in  saw-  derson  (1014)   5  Ct  Gust  App.  62. 


566.  Paper  stock,  crude,  of  every  description,  including  all  grass- 
es, fibers,  rags,  waste,  including  jute,  hemp  and  flax  waste,  shav- 
ings, clippings,  old  paper,  rope  ends,  waste  rope,  and  waste  bag:- 
(6440) 
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ging,  and  all  other  waste  not  specially  provided  for  in  this  section, 
including  old  gunny  cloth  and  old  gunny  bags,  used  chiefly  for 
paper  making. 

Notes  of  Beeiiioiis 

GoBBy  baooinS^-Ouimy  bagging  aa  from  the  material  with  which  it  is  mix- 
paper  stock.    See  paragraph  4^8.  ed,  held  not  dutiable  as  waste  in  part  of 

Mill  swoeplnos^-Certain  waste  of  an  ^^^^  ^^^^^  ^^t  18d7,   par.   862,   but 

Inferior  quality,  fit  only  for  paper  stock,  within  the  provision  for  "paper  stock 

eonsisting  of  mill  sweepings,  which  con-  •    •    •    fit  only  to  be  converted  into 

tain  not  more  than  1  per  cent  of  wool,  paper,"  in  paragraph  632.    In  re  R.  F. 

that  is  not  of  sufficient  fiber  for  com-  Downing  &  Co.  (G.  C.  1906)  139  Fed. 

merdal  purposes,  and  is  not  separable  690. 

567.  Printing  paper  (other  than  paper  commercially  known  as 
handmade  or  machine  handmade  paper,  japan  paper,  and  imita- 
tion japan  paper  by  whatever  name  known),  unsized,  sized,  or 
glued,  suitable  for  the  printing  of  books  and  newspapers,  but  not 
for  covers  or  bindings,  not  specia-lly  provided  for  in  this  section, 
valued  at  not  above  5  cents  per  pound,  decalcomania  paper  not 
printed. 

This  paragraph  was  amended  by  Act  Sept.  8,  1916,  c.  463,  §  600,  39  Sut., 
to  read  as  set  forth  above.  The  amendment  consisted  in  changing  the  figures 
2%  to  6. 

568.  Parchment  and  vellum. 

Notes  of  Becisiona 

Cotchd— The  importation  in  question,  able  as  "cutch,"  under  paragraph  642, 
being  an  extract  of  the  bark  of  the  Act  1897.  U.  S.  v.  Marden  (G.  C.  1909) 
mangrove,  used  for  tanning,  is  dassifi-      176  Fed.  163. 

569.  Paris  green  and  London  purple. 

570.  Pearl,  mother  of,  and  shells,  not  sawed,  cut,  flaked,  polished, 
or  otherwise  manufactured,  or  advanced  in  value  trom  the  natural 
state. 

Notes  of  Beolsiona 

Shcjllsw— Shells   not   entitled    to    free  not  manufactured."    Hartranf t  v.  Wieg- 

entry  as  uncut,  etc.,  see  paragraph  869.  mann  (1887)  7  Sup.  Ot.  1240,  121  U. 

Shells  were  imported  into  the  United  G.  609,  30  L.  Ed.  1012;  Same  v.  Win- 
States,  which,  before  their  importation,  ters  (1887)  7  Sup.  Ot.  1244,  121  U.  S. 
had  their  outer  layers  cleaned  off  by  616,  30  L.  Ed.  1016. 
acid,  and  their  second  layers  ground  off  Shells  which  have  been  treated  with 
by  an  emery  wheel  so  as  to  expose  the  chloride  of  lime  and  washed  with  wa- 
brilliant  interior.  They  were  sold  for  ter  to  cleanse  them  from  animal  or 
ornaments,  and  also  used  for  buttons,  vegetable  matter  are  entitled  to  free 
handles  to  pen-knives,  etc.,  without,  entry  under  paragraph  636,  Act  1897. 
however,  any  new  or  distinctive  name  While  the  cleansing  may  add  slightly  to 
or  use  after  such  treatment  Held,  their  value,  they  cannot  be  said  to  have 
that  such  shells  were  not  within  the  been  advanced  in  value  from  their  nat- 
sense  of  section  2604  of  the  Revised  ural  state  so  as  to  exclude  them  from 
Statutes,  which  imposes  a  duty  on  man-  such  paragraph.  Schoenemann  v.  U.  S. 
ufactures  of  shells,  but  that  they  fell  (1903)  119  Fed.  684,  66  0.  G.  A.  104, 
under  section  2606,  which  exempts  reversing  decree  (G.  O.  1902)  115  Fed. 
from  duty  "shells  of  every  description  842. 

571.  Personal  effects,  not  merchandise,  of  citizens  of  the  United 
States  dying  in  foreign  countries. 

572.  Pewter  and  britannia  metal,  old,  and  fit  only  to  be  refnanu- 
factured. 

573.  Philosophical  and  scientific  apparatus,  utensils,  instruments, 
and  preparations,  including  bottles  and  boxes  containing  the  same, 
specially  imported  in  good  faith  for  the  use  and  by  order  of  any 
society  or  institution  incorporated  or  established  solely  for  religious, 
philosophical,  educational,  scientific,  or  literary  purposes,  or  for  the 
encouragement  of  the  fine  arts,  or  for  the  use  and  by  order  of  any 
college^  academy,  school,  or  seminary  of  learning  in  the  United 
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States,  or  any  State  or  public  library,  and  not  for  sale,  and  arti- 
cles solely  for  experimental  purposes,  when  imported  by  any  so- 
ciety or  institution  of  the  character  herein  described,  subject  to 
such  regulations  as  the  Secretary  of  the  Treasury  shall  prescribe. 


Notes  of  Deolsioiui 


Construction  in  general.— The  history 
of  paragraph  650,  Act  1909,  shows  a 
purpose  to  regard  less  the  character  pf 
the  article  imported  than  its  intended 
use.  The  object  was  to  admit  the  ar- 
ticles described  free  of  duty  when  im- 
ported by  designated  institutions  in  the 
furth^ance  of  education.  U.  S.  v. 
Kastor  &  Bros.  (1915)  6  Ct.  Gust 
App.  52. 

Absolute  alcohol.— So-called  "absolute 
alcohol/'  manufactured  in  Germany, 
showing  198  degrees  of  proof,  imported 
for  the  laboratory  use  of  certain  col- 
leges, held  duty  free  as  a  scientific 
preparation  imported  in  good  faith  for 
the  use  of  institutions  incorporated  for 
educational  and  scientific  purposes,  not 
mtended  for  sale,  under  paragraph  677, 
Act  1890,  and  not  dutiable  as  alcohoL 
under  paragraphs  329  and  333.  In  re 
Kny  (C.  C.  1893)  57  Fed.  190. 

Affidavit.— To  entitle  an  importer  to 
the  benefit  of  paragraph  585,  Act  1894, 
authorizing  the  free  entry  of  **philo- 
sophical  and  scientific  instruments  im- 
ported for  the  use  of  a  society  incor- 
porated for  scientific  purposes,'*  the 
affidavit  required  by  the  regulations 
prescribed  by  the  secretary  of  the  treas- 
ury in  such  cases  must  be  filed  before 
the  arrival  of  the  articles,  showing 
that  they  were  imported  by  order  of 
such  institution,  and  not  for  sale  or  dis- 
tribution; otherwise,  the  collector  is 
justified  in  requiring  payment  of  the 
prescribed  duty.  Elmer  v.  U.  S.  (C.  O. 
1898)  87  Fed.  202. 

Certificate  of  delivery.— Certain  scien- 
tific apparatus,  etc.,  imported  for  edu- 
cational institutions,  was  claimed  to  be 
subject  to  paragraph  638,  Act  1897, 
exempting  such  articles  from  duty  \^hen 
imported  in  compliance  with  regulations 
of  the  Secretary  of  the  Treasury;  but 
the  importers  had  not  filed  a  certificate 
of  delivery  to  the  institutions  within 
90  days  after  entry,  as  required  by  such 
regulations.  Held,  that  that  require- 
ment is  a  reasonable  one,  and  that,  the 
collector,  in  default  of  a  compliance 
therewith,  properly  exacted  duty  on 
the  apparatus.  Eimer  &  Amend  v.  U. 
S.  (0.0.  1906)  146  Fed.  144. 

Educational  Institutions  in  general^- 

A  review  of  the  decisions  makes  clear 
that  in  fixing  the  dutiable  or  nonduti- 
able  status  of  articles  imported  by  in- 
stitutions to  further  educational  objects 
regard  should  be  had  not  so  much  to 
intrinsic  character  or  to  use  in  chief 
but  rather  to  the  actual  use  for  which 
the  particular  goods  were  in  fact 
brought  in.  This  judicial  interpreta- 
tion   stands    approved    by    subsequent 
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congressional  enactments.  The  scis- 
sors of  the  importation,  marked  ''Board 
of  Education,"  and  destined  to  be  used 
in  the  teaching  of  sewing  in  New  York 
Oity  schools,  were  entitled  to  free  en- 
try under  paragraph  650,  Act  1909.  U. 
S.  y.  Kastor  &  Bros.  (1915)  6  Ot  Gust. 
App.  52. 

Straw-sewing  machines  imported  for 
the  Use  of  the  Boston  Trade  School  for 
Girls  held  ruled  by  U.  S.  v.  Kastor  & 
Bros.  (1915)  6  Ot.  Oust.  App.  52,  and 
were  entitled  to  free  entry.  U.  S.  v. 
Durbrow  &  Hearne  Mfg.  Co.  (1915) 
6  Ot.  Oust.  App.  65. 

H  ospitals.— A  hospital,  with  incidental 
educational  features,  such  as  the  train- 
ing of  nurses  and  the  instruction  of 
medical  students,  is  not  an  "institution 
incorporated  or  established  solely  for 
•  ♦  •  educational  ♦  ♦  ♦  purpos- 
es," nor  a  "college,  academy,  school,  or 
seminary  of  learning,"  within  para- 
graph 638,  Act  1897;  and  surgical  in- 
struments or  appliances  imported  by 
such  a  hospital  for  its  use  are  not  enti- 
tled to  admission  free  of  duty  under 
said  paragraph.  Massachusetts  Gener- 
al Hospital  V.  U.  S.  (1901)  112  Fed. 
670,  50  0.  O.  A-  417. 

It  is  immaterial  that  the  act  of  in- 
corporation of  such  hospital  did  not 
specifically  recognize  or  provide  for  its 
educational  features,  but  that  the  same 
were  of  subsequent  growth.  U.  S.  v. 
Massachusetts  Greneral  Hospital  (O.  O. 
A.  1900)  100  Fed.  932,  affirming  decree 
In  re  Massachusetts  General  Hospital 
(O.   O.   1899)    95   Fed.   973. 

This  institution  was  established  for 
the  sole  purpose  of  providing  a  post 
graduate  course  in  medicine  and  sur- 
gery for^  practicing  physicians.  The 
hospital  was  established  as  an  adjunct 
to  the  school,  no  cases  being  received 
for  treatment  except  for  purposes  of 
instruction.  The  institutiqu  is  an  edu- 
cational one.  U.  S.  V.  Rheinboldt 
(1915)  6  Ot  Oust  App.  66. 

It  being  an  educational  institution, 
scientific  instruments  imported  for  use 
in  the  New  York  Postgraduate  Medical 
School  and  Hospital  were  entitled  to 
free  entry  under  paragraph  650,  Act 
1009.    Id. 

Medical  schools.— The  OoUege  of  Phy- 
sicians and  Surgeons,  which  is  known 
as  the  "Medical  School  of  Oolumbia 
Oollege,"  is  an  "institution"  for  whose 
use  philosophical  and  scientific  appara- 
tus may  be  entered  free  of  duty,  under 
paragraph  677,  Act  1890.  U.  a  T. 
Hensel  (O.  O.  1896)  72  Fed.  41. 

Philosophical  and  scientific  apparatus. 
— Surveyors'  compasses  held  not  philo- 
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sophical  instmments.  See  paragraph 
94. 

Whether  certain  articles  shall  be 
classed  as  "philosophical  apparatus" 
or  as  "manufactured  articles  or  wares 
not  specially  enumerated  or  provided 
for  in  this  act,"  and  composed  wholly  or 
in  part  of  any  metal,  is  to  be  determin- 
ed by  ascertaining  whether  they  are 
used  wholly  or  mainly  in  carrying  on 
observations  and  experiments  of  a  phil- 
osophical character,  or  wholly  or  main- 
ly in  the  practice  of  the  arts  and  pro- 
fessions, and,  where  an  instrument  is 
mach  used  for  both  purposes,  it  is  a 
question  for  the  jury  to  determine  by 
the  preponderance  of  use.  Robertson 
Y.  Oelschlaeger  (1890)  11  Sup.  Gt 
148,  137  U.  S.  436,  34  L.  Ed.  744. 

Paragraph  585  of  the  tariff  act  of 
1894,  which  permits  the  free  importa- 
tion of  "philosophical  and  scientific  ap- 
paratus, utensils,  instruments,  and 
preparations"  for  certain  uses,  among 
others  for  the  use  of  institutions  incor- 
porated or  established  for  educational 
or  scientific  purposes,  is  entitled  to  a 
liberal  construction,  the  exemption  hay- 
ing in  view  the  highest  interests  of  the 
public,  and  being  one  which  has  been 
made,  in  some  terms,  in  every  customs 
act  The  addition  in  the  later  statutes 
of  the  word  "scientific"  to  the  word 
••philosophical,"  which  was  used  alone 
in  the  earlier  enactments,  must  also  be 
held,  under  general  rules  of  construc- 
tion, to  have  broadened  the  exemption. 
Surgical  instruments,  designed  and 
adapted  for  use  in  practical  surgery, 
are  scientific  Instruments,  and  within 
the  exemption,  when  specially  import- 
ed in  good  faith  by  a  general  hospital, 
maintained,  among  others,  for  educa« 
tional  purposes,  for  use  in  its  clinics  and 
training  school  for  nurses.  U.  S.  v. 
Massachusetts  General  Hospital  (1900) 
100  Fed.  932,  41  O.  C.  A.  114,  affirm- 
ing decree  In  re  Massachusetts  General 
Hospital  (0.  O.  1899)  95  Fed.  973. 

The  mere  fact  that  imported  articles 
were  designed  for  use  by  physicians  and 
surgeons  was  not  sufficient  to  bring 
them  within  the  category  of  "scientific 
instruments,"  admissible  free  under  Act 
1890.  U.  S.  V.  Presbyterian  Hospital 
(1806)  71  Fed.  866,  18  C.  C.  A.  3S8. 

Museum  or  preparation  jars  held  ad- 
missible free  of  duty.  O.  G.  Hemp- 
stead &  Son  V.  U.  S.  (0.  C.  1903)  122 
Fed.  762. 

Surgical  scissors  held  admissible  free 
of  duty.     Id. 


Microscopes  and  a  movable  object  ta- 
ble held  to  be  "philosophical  and  scien- 
tific apparatus,"  within  the  meaning  of 
paragraph  677,  Act  1890.  CONTRA, 
however,  as  to  a  microscope  case  im- 
ported without  a  microscope.  U.  S.  v. 
Hensel  (C.  C.  1896)  72  Fed.  41. 

A  microscope  imported  by  a  physician 
or  surgeon  who  swears  that  it  is  for 
use  in  his  laboratory,  of  which  he  is  the 
instructor  (being  evidently  a  laboratory 
for  clinical  purposes) ,  is  to  be  regarded 
as  imported  for  the  use  of  an  "institu- 
tion," within  paragraph  677,  Act  1890. 
But  a  microscope  imported  by  one  who 
swears  that  he  is  to  be  instructor  of  a 
class  of  histology  at  Greenville,  in  the 
state  of  South  Carolina,  is  not  to  be  so 
regarded,  in  the  absence  of  evidence  to 
show  that  such  a  class  is  in  existence. 
Id. 

Where  descriptive  words  used  in  thb 
tariff  acts  are  commercial  terms,  they 
are  to  be  construed  in  the  sense  in 
which  they  are  used  in  commerce;  and 
since  at  the  time  of  the  passage  of  Act 
of  1883  there  was  a  class  of  articles 
defined  and  known  in  the  branch  of  com- 
merce to  which  they  belonged  as  philo- 
sophical instruments,  all  articles  within 
that  class  are  dutiable  under  the  trade 
name,  as  used  in  said  act.  Fox  v.  Cad- 
walader  (C.  C.  1889)  42  Fed.  209. 

Anemometers,  hygrometers,  Ruhm- 
korf  coils,  barometers,  stereopticons,. 
galvanometers,  Geissler  tubes,  Grenat 
batteries,  and  radiometers,  held  to  be 
dutiable,  as  "philosophical  apparatus 
and  instruments,"  at  the  rate  of  35 
per  cent,  ad  valorem.  Manasse  v.. 
Spalding  (C.  C.  1885)  24  Fed.  86. 

An  iron  cylinder  containing  sulphur- 
ous add  indispensable  in  keeping  its 
contents  in  the  safe  and  proper  way  to 
make  contents  available  for  scientific 
instruction  held  scientific  apparatus,  and 
as  such  free  of  duty.  U.  S.  v.  Wyman 
&  Co.  (1912)  2  Ct.  Cust.  App.  440. 

An  instrument  designed  for  the  repro- 
duction of  artists'  models,  statuary,  and 
decorative  architecture,  imported  for 
the  purpose  of  being  temporarily  ex- 
hibited as  a  philosophical  or  scientific 
apparatus  for  the  promotion  of  indus- 
try in  the  United  States,  and  to  be  ex- 
ported within  six  months  after  its  im- 
portation, may  fairly  be  regarded  as  a 
"philosophical  or  scientific  apparatus" 
within  the  meaning  of  paragraph  701  of 
the  tariff  act  of  July  24,  1897  (30  Stat 
203),  and  is  entitled  to  be  admitted  free 
of  duty.     (1902)  24  Op.  Atty.  Gen.  28. 


574.  Phosphates,  crude. 

575.  Phosphorus. 

576.  Photographic  and  moving-picture  films,  sensitized  but  not 
exposed  or  developed. 

577.  Plants,  trees,  shrubs,  roots,  seed  cane,  and  seeds,  imported 
by  the  Department  of  Agriculture  or  the  United  States  Botanic 
GardeOi 
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578.  Platinum,  unmanufactured  or  in  ingots,  bars,  plates,  sheets, 

wire,  sponge,  or  scrap,  and  vases,  retorts,  and  other  apparatus, 

vessels,  and  parts  thereof,  composed  of  platinum,  for  chemical 

uses. 

Notes  of  Beoiiioiis 

Substitute   for   platinum   wlre^— Sub-      inum  in  wire.    General  Electric  Ck>.  ▼• 
stitute  for  platinum  wire  held  not  plat-      U.  S.  (1913)  4  Gt  Gnat  App.  39a 

579.  Plumbago. 

580.  Potash:  Crude,  or  "black  salts" ;  carbonate  of ;  cyanide  of ; 
sulphate  of;  hydrate  of,  when  not  containing  more  than  15  per 
centum  of  caustic  soda;  nitrate  of,  or  saltpeter,  crude;  and  mu- 
riate of. 

Notea  of  Deoiaiona 

Refined  carbonate  of  potash  ^Refined  versed  (1897)  88  Fed.  692,  28  G.  G.  A« 

carbonate   of   potash    was   entitled   to  380. 

free  entry  as  "potash,    ♦     ♦     ♦     car-  Saltpeter— Saltpeter,  known  in  com- 

bonate  of,     under  paragraph  595,  Act  nj^^ce  as  "crude  saltpeter,"  held  enti- 

1894,  and  was  not  subject  to  duty  un-  ^led  to  free  entry  as  such,  though  part- 

der  paragraph  60,  as  within   the  de-  ly  manufactured.    Act  1832.    Farnnam 

scription     aU  chemical  compounds  and  ^^   Bancroft    (G.    G.   1840)    Fed.    Gas. 

salts  not  speaally  provided  for  in  this  -m^  4ft7l 
act."     U.  S.  V.   Giese  (1897)   83  Fed. 

692,  28  G.  G.  A.  380,  affirming  decree  Sulphate   of    potash.— In   relation   to 

(G.  G.  1897)  78  Fed.  805.  each  other,  paragraph  70,  Act  1883,  is 

The  enumeration,  in  paragraph  595,  general,  and  paragraph  505  is  specific. 

Act  1894,  of  "potash,  crude,  carbonate  aa  differentiating  from  the  larger  class 

of,  or  black- salts,"  includes  the  three  of   articles,  denominated   "sulphate   of 

articles,    crude  .potash,    carbonate    of  potash,"  the  smaller  portion  "expressly 

potash,  and  black  salts;  and  carbonate  used  as  manure."    Schultz  v.  Gadwala- 

of  potash,  from  which  impurities  have  der  (G.  G.  1890)  43  Fed.  290,  judgment 

been  removed  by  leeching,  la  according-  reversed  Gadwalader  v.  Shultz   (1894) 

ly  entitled  to  free  entry.    U.  S.  v.  Giese  14  Sup.  Gt  1143,  154  U.  S.  496,  38  U 

(G.  G.  1897)  78  Fed.  805,  judgment  re-  Ed.  1082. 

581.  Potatoes,  and  potatoes  dried,  desiccated,  or  otherwise  pre- 
pared, not  specially  provided  for  in  this  section:  Provided,  That 
any  of  the  foregoing  specified  articles  shall  be  subject  to  a  duty  of 
10  per  centum  ad  valorem  when  imported  directly  or  indirectly 
from  a  country,  dependency,  or  other  subdivision  of  government 
which  imposes  a  duty  on  such  articles  imported  from  the  United 
States. 

Notes  of  Deoiaiona 

Potatoea^-Potato    ground    meal    or  character,    and    serves    auch  jcnlinary 

flour  is  produced  from  potatoes  only,  and  purposes   as   potatoes  themselves.     It 

contains  the  entire  and  chemically  un-  is  potatoes,  prepared,  and  falls  within 

altered  elements  of  which  the  constitu-  the  provisions  of  paragraph  581,  Act 

ent  potatoes  themselves  were  composed.  1918.     Stein,  Hirsch  &  Go.  v.  I7.  S. 

It  has  not  acquired  a  new  name,  use,  or  (1915)  6  Gt.  Gust.  App.  154. 

582.  Professional  books,  implements,  instruments,  and  tools  of 
trade,  occupation,  or  employment  in  the  actual  possession  of  per- 
sons emigrating  to  the  United  States  owned  and  used  by  them 
abroad ;  but  this  exemption  shall  not  be  construed  to  include  ma- 
chinery or  other  articles  imported  for  use  in  any  manufacturing 
establishment,  or  for  any  other  person  or  persons,  or  for  sale,  nor 
shall  it  be  construed  to  include  theatrical  scenery,  properties, 'and 
apparel ;  but  such  articles  brought  by  proprietors  or  managers  of 
theatrical  exhibitions  arriving  from  abroad,  for  temporary  use  by 
them  in  such  exhibitions,  and  not  for  any  other  person,  and  not 
for  sale,  and  which  have  been  used  by  them  abroad,  shall  be  ad- 
mitted free  of  duty  under  such  regulations  as  the  Secretary  of  the 
Treasury  may  prescribe ;  but  bonds  shall  be  given  for  the  payment 
to  the  United  States  of  such  duties  as  may  be  imposed  by  law  up- 
on any  and  all  such  articles  as  shall  not  be  exported  within  six 
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monrtis  after  such  importalion :    Provided,  That  the  Secretary  of 
u     ^^^^^^^y  '"^y*  i"  his  discretion,  extend  such  peripd  for  a  fur- 
ther term  of  six  months  in  case  application  shall  be  made  therefor. 


Notes  of  Deoisioiui 


Actual  possessions-Articles  that  do 
not  arrive  in  the  United  States  at  the 
same  time  or  in  the  same  vessel  with 
the  importer  are  not  in  his  "actual  pos- 
session." Rosenfeld  v.  U.  S.  (1895)  68 
Fed.  303,  13  C.  C.  A.  450. 

Decision  of  the  board  of  general  ap- 
praisers sustaining  the  collector  in  re- 
fusing to  admit  performing  horses  and 
dogs  free,  under  paragraph  686,  Act 
1890,  as  "tools  of  trade,"  must  be  af- 
firmed, where  the  only  evidence  that 
the  animals  were  in  the  actual  posses- 
sion of  the  importer  at  the  time  of  im- 
portation consists  of  a  vague  statement 
of  the  broker's  clerk  that  the  importer 
came  directly  to  the  broker's  office  on 
the  arrival  of  the  vessel,  though  he  did 
not  know  whether  he  came  on  the  same 
vessel  with  the  animals  or  not,  and  the 
importer  fails  to  produce  further  evi- 
dence, though  given  an  opportunity  to 
do  so  by  the  board.  Barrett  v.  U.  S. 
(C.  C.  1902)  115  Fed.  206. 

Articles  properly  classifiable  as  im- 
plements of  occupation,  which  arrived 
some  time  after  the  owner  by  a  different 
ship,  because  the  ship  in  which  he  came 
refused  to  carry  them,  were  not  enti- 
tled to  free  entry,  under  paragraph  686, 
Act  1890,  which  provides  for  free  ad- 
mission of  implements  of  occupation  "in 
the  actual  possession  at  the  time  of 
persons  arriving  in  the  United  States.*' 
Sandow  v.  U.  S.  (C.  O.  1897)  84  Fed. 
146. 

Failure  to  export  articles  admitted  for 
temporary  purposes^-Theatrical  cos- 
tumes admitted  free,  under  bond,  for 
temporary  use,  pursuant  to  paragraph 
696  of  the  act  of  1894,  are  subject,  if 
not  re-exported  at  the  end  of  the  bond- 
ed period,  to  the  duties  pre  vailing. at  the 
time  of  importation,  though  a  new  law, 
imposing  diflferent  rates,  has  gone  into 
effect  in  the  meantime.  U.  S.  v.  Russell 
(1898)  84  Fed.  878,  28  C.  O.  A.  552, 
reversing  Russell  v.  U.  S.  (O.  0.  1897) 
78  Fed.  808. 


Glove  maohinesrf— A  glove  manufac- 
turer imported  four  machines  used  in 
the  manufacture  of  gloves,  which  he 
himself,  his  father,  and  his  two  brothers 
had  worked  in  Germany,  intending  to 
transplant  his  business  to  the  United 
States,  and  to  manufacture  gloves  in  the 
same  way.  Held,  that  all  the  machines 
were  entitled  to  entry  free  of  duty  as 
"tools  of  trade,"  under  Act  1890,  par. 
686.  In  re  Lindner  (0.  C.  1894)  66 
Fed.  723. 

Persons  emigrating.— A  citizen  of  the 
United  States  after  residence  in  auother 
country  is  not,  upon  returning,  within 
the  meaning  of  paragraph  582,  Act  1913. 
Newlon  v.  U.  S.  (1916)  6  Ct.  Gust  App. 
503. 

By  changing  the  language  of  this  par- 
agraph from  "persons  arriving,"  in 
earlier  tariff  laws,  to  "persons  emigrat- 
ing," in  later  ones.  Congress  evident- 
ly intended  to  narrow  the  class  of  per- 
sons who  might  claim  under  it.    Id. 

Snakes.  —  Snakes  brought  into  the 
country  by  a  snake  charmer  purely  for 
use  in  exhibitions,  and  not  for  sale,  held 
not  dutiable  as  "live  animals  not  special- 
ly provided  for,"  but  are  free  of  duty, 
under  Act  1890,  par.  686,  as  instruments 
of  her  trade.  U.  S.  v.  Magnon  (1895) 
71  Fed.  293,  18  O.  C.  A.  43,  affirming 
judgment  Magnon  v.  U.  S.  (O.  O.  1895) 
66  Fed.  151. 

Steam  pump  and  boring  apparatus.— A 

steam  pump  and  boring  apparatus,  used 
in  deep  prospecting  for  oil  and  coal,  with 
connecting  iron  tubes,  etc.,  brought  into 
this  country  by  a  coal  and  petroleum 
seeker  for  the  purpose  of  pursuing  his 
profession  here,  do  not  come  within  the 
meaning  and  intent  of  the  clause  in  the 
act  of  1883,  exempting  from  duty  "im- 
plements, instruments,  and  tools  of 
trade,  occupation,  or  employment  of 
persons  arriving  in  the  United  States," 
and  should  not  be  admitted  free.  (1887) 
18  Op.  Atty.  Gen.  538. 


583.  Pulu. 

584.  Quinia,  sulphate  of,  and  all  alkaloids  or  salts  of  cinchona 
bark. 

Notes  of  BeclsioBo 


a  preparation,  though  not  chemically  a 
salt,  is  within  said  provision.  U.  S.  v: 
Merck  &  Co.  (1909)  168  Fed.  244,  94  C. 
O.  A-  74. 


Euqnlnlne.F-In  Act  1897,  par.  647,  the 
provision  for  "salts  of  cinchona  bark" 
includes  derivatives  of  cinchona  bark 
which  preserved  its  essential  medicinal 
element;    and  euquinine,  which  is  such 

585.  Radium  and  salts  of,  radioactive  substitutes,  selenium  and 
salts  of. 

586.  Rags,  not  otherwise  specially  provided  for  in  this  section. 

Notes  of  DeolsioBs 
Raos^-Secondhand  jute  bagging  held         Held,  that  the  provision  for  "rags"  in 
not  classifiable  as  rags.    See  paragraph      paragraph  648,  Act  1897,  includes  coarse 
384.  pieces  of  jute  bagging  which  are  in  their 
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condition  as  torn  from  cotton  bales,  and 
are  not  sufficiently  large  and  otherwise 
suitable  for  other  use  than  as  mere  rags 
in  stuffing  and  as  paper  stock.  Train- 
Smith  Co.  V.  U.  S.  (C.  C.  1905)  140  Fed. 
113. 

The  importation  consisted  of  small 
pieces  of  gunny  bagging  packed  in  bales, 
and  appropriate  samples  of  the  mer- 
chandise were  exhibited.  The  proper 
classification  of  these  goods  could  be 


ascertained  without  expert  knowleds® 
on  an  inspection  of  them ;  and  the  col- 
lector's classification  should  not  be  taken 
as  conclusive.  The  goods  were  rags  and 
as  such  entitled  to  free  entry  under  the 
tariff  act  of  1897.  ShaUus  v.  U.  S. 
(1912)  2  Ct  Oust  App.  456.  See,  also, 
Kcauth  V.  Same  (1911)  1  Ct  Cust. 
App.  178;  Krusi  v.  Same  (1911)  1  Ct. 
Cust  App.  168. 


587.  Railway  bars,  made  of  iron  or  steel,  and  railway  bars  made 
in  part  of  steel,  T  rails,  and  punched  iron  or  steel  flat  rails. 


Notes  of  Deoisiontf 


Steel  rallSi^-Steel  rails,  which  are  new, 
but  by  reason  of  defects  are  depreciat- 
ed in  value,  but  which  have  not  lost 
their  character  or  identity  as  rails,  held 
not  within  the  provision  in  paragraph 
122,  Act  1897,  for  "scrap  steel    ♦    ♦    ♦ 


fit  only  to  be  remanufactured,**  but  du- 
tiable as  "rails,"  under  paragraph  130, 
even  though  they  may  be  intended  to 
be  used  as  scrap  iron.  Illinois  Cent. 
R.  Co.  V.  McCall  (0.  C.  1904)  147  Fed. 
925. 


588.  Rennets,  raw  or  prepared. 

589.  Rye  and  rye  flour. 

590.  Sago,  crude,  and  sago  flour. 


Note«  of  Deolstons 


Sago  flour.— Sago  flour  held  entitled  to 
free  entry  under  paragraph  652,  Act 
1897,  as  "sago,  crude,"  and  not  dutiable 
under  paragraph  285  as  "starch,"  or 
under  paragraph  20  as  a  drug,  or  under 


section  6,  covering  raw  or  unmanufac- 
tured articles  not  otherwise  provided 
for.  Littlejohn  v.  U.  S.  (C.  O.  1902) 
119  Fed.  483. 


591.  Salicin. 

592.  Salep,  or  salop. 

593.  Salt. 

594.  Santonin,  and  its  combinations  with  acids  not  subject  to 
duty  under  this  section. 

595.  Seeds:  Cardamom,  cauliflower,  celery,  coriander,  cotton, 
cummin,  fennel,  fenugreek,  hemp,  hoarhound,  mangelwurzel,  mus- 
tard, rape,  Saint  John's  bread  or  bean,  sorghum,  sugar  beet,  and 
sugar  cane  for  seed ;  bulbs  and  bulbous  roots,  not  edible  and  not 
otherwise  provided  for  in  this  section ;  all  flower  and  grass  seeds ; 
coniferous  evergreen  seedlings ;  all  the  foregoing  not  specially  pro- 
vided for  in  this  section. 

All  mature. mother  flowering  bulbs  imported  exclusively  for  propagating  pur- 
poses were  to  be  admitted  free  of  duty  by  a  proviso  annexed  to  paragraph  210 
of  Schedule  6  of  this  section,  ante. 

Notes  of  Beeislons 


Boans  and  lentlls^-Beans  and  lentils 
in  a  dry  state  held  not  dutiable  as  seeds. 
See  paragraph  197. 

Canary  seed.— Canary  seed  held  not 
dutiable  as  grass  seed.  See  paragraph 
212. 

Coriander  seed.  —  Coriander  seed 
should  be  classified  under  Act  1883  as 
''seeds,  aromatic,  which  are  not  edible," 
etc    (1887)  19  Op.  Atty.  Gen.  75. 

Garden  seed.— Beet  and  cabbage  seed 
are  "garden  seed,"  and  subject  to  a  20 
per  cent  ad  valorem  duty  under  R.  S. 
§  2502,  and  turnip  and  mangel-wurzel 
seed  are  field  seed,  and  not  garden  seed, 
and  are  exempt  from  duty  under  the 
"free  list"  in  Id.  |  2503.    Ferry  v.  Liv- 


ingston (1885)  6  Sup.  Ct  175,  116  TJ. 
S.  542,  29  L.  Ed.  489. 

Since  Act  1883  such  variety  of  celery 
seed  as  is  not  intended  to  be  sown  or 
planted  to  raise  celery  to  be  consumed 
by  man  is  not  medicinal  seed,  but  an 
aromatic  seed,  is  not  edible,  is  in  a 
crude  state,  and  not  advanced  in  value 
or  condition  by  refining  or  grinding,  or 
by  other  process  of  manufacture,  is  not 
dutiable  at  20  per  centum  ad  valorem  as 
"garden  seed,"  under  the  provision  for 
"garden  seeds,  except  seed  of  the  sugar 
beet"  in  Schedule  N,  but  is  free  as 
"seed,"  under  the  provision  for  "seeds" 
in  the  free  list.  Clay  v.  Magone  (C.  C. 
1889)  40  Fed.  230. 

Mustard,  carawa^r,  cardamon,  and  f en- 
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ugreek  held  dutiable  under  provision  for 
''garden  seed  and  all  other  seeds  not 
otherwise  provided  for."  Boving  v, 
Lawrence  (G.  G.  1850)  Fed.  Gas.  No. 
1,712. 

The  evidence  here,  while  not  ample,  is 
sufficient  to  support  the  finding  that  the 
importation  was  not  garden  celery  seed, 
but  celery  seed  of  the  aromatic  kind, 
used  commonly  in  the  drug  trade  nnd  as 
such  was  free  of  duty.  U.  S.  v.  Squibb 
&  Sons  (1911)  2  Gt.  Gust.  App.  353. 

MIHet  seed.— Millet  seed,  not  in  its 
natural  state,  but  peeled,  having  the  out- 
er hull  removed,  and  which  will  not 
germinate,  used  for  making  soup,  and 
also  for  bird  food,  is  not  a  "seed"  with- 


in Act  1883,  exempting  "seeds  of  all 
kinds,  except  medicinal  seeds,  not  spe- 
cially enumerated  or  provided  for  in 
this  act"  Nordlinger  v.  Robertson  (G. 
G.  1887)  33  Fed.  241. 

St.  John's  bread.— The  locust  pods 
had  been  chopped  into  coarse  pieces, 
the  pith  and  seed  being  indiscriminately 
mixed  together,  but  relatively  few  of  the 
seed  being  broken  in  the  process  and 
nothing  being  taken  away.  The  im- 
portation is  accordingly  not  to  be  deem- 
ed a  manufacture,  but  rather  as  by  its 
collective  name  it  is  designated  "St 
John's  bread."  It  was  entitled  to  free 
entry.  U.  S.  v.  Winter  &  SmiUie  (1913) 
4  Gt  Gust  App.  392. 


596.  Sheep  dip. 


Notes  of  Decisions 


Sheep  dlp.F-In  Act  1897,  par.  657, 
providing  for  sheep  dips,  except  "com- 
pounds or  preparations  that  can  be  used 
for  other  purposes,"  the  application  of 
this  exception  is  not  to  be  determined 
by  the  rule  of  chief  or  predominant  use 
of  an  article  as  sheep  dip;  and  Gan- 
non's dip,  a  preparation  advertitsed  as 
fit  for  various  other  purposes,  and  pre* 
sumably  having  commercial  value  for 
such  purposes,  is  not  covered  by  the 
paragraph.  Moody  v.  Patterson  (G.  O. 
1007)  153  Fed.  830. 

Thymo-cresol,  a  sheep  dip  which  is 
used  also  as  a  disinfectant  and  other- 
wise, is,  by  reason  of  such  other  uses, 
excluded  from  the  provision  for  "sheep* 
dip,  not  including  compounds  or  prepa- 
rations that  can  be  used  for  other  pur- 


poses," in  Act  1897,  par.  657.  Shallus 
V.  Stone  (G.  G.  1906)  150  Fed.  605. 

Act  1897,  par.  657,  which  places  on 
the  free  list  "sheep  dip  not  including 
compounds  that  can  be  used  for  other 
purposes,"  permits  the  free  entry  of  any 
preparation  for  sheep  dipping,  which  is 
in  a  commercial  sense  adapted  .to,  and 
usually  and  generally  employed  for,  that 
purpose  only;  but  not  of  a  compound 
which  may  be  used,  and  is  in  fact  exten- 
sively used,  for  other  purposes.  Wyman 
v.  U.  S.  (G.  G.  1901)  118  Fed.  202. 

The  article  known  as  "Gooper's  sheep 
dipping  powder"  held  dutiable  at  50  per 
cent,  ad  valorem,  under  the  act  of 
March  3,  1883  (22  Stat  494).  (1887) 
18  Op.  Atty.  Gen.  552. 


597.  Shotgun  barrels,  in  single  tubes,  forged,  rough  bored. 
Notes  of  Decisions 


Gun  barrels.  —  Gertain  gun  barrels, 
made  under  the  Whitworth  patent  pro- 
cess, and  shown  to  have  been  subjected 
to  a  hammering  process,  are  held  to 


be  "forged,"  and  to  be  free  of  duty  as 
"shotgun  barrels,  forged,  rough  bored,*' 
under  Act  1894,  par.  614.  U.  S.  v. 
Baldwin  (G.  G.  1899)  125  Fed.  150. 


598.  Shrimps,  lobsters,  and  other  shellfish. 
Notes  of  Deoisions 


Escargots  or  edible  snalfs^-Escargots 
or  edible  snails  held  not  free  of  duty  as 
shell  fish.     See  paragraph  385. 

OystsrSd— Shellfish,  such  as  oysters, 
Chinese  abelones,  etc.,  when  prepared 


by  drying  or  pickling,  are  entitled  to 
free  entry  under  the  free  list,  sundries, 
in  the  act  of  March  3,  1883  (22  Stat. 
521).    (1889)  19  Op.  Atty.  Gen.  401. 


599.  Silk  cocoons  and  silk  waste. 


Notes  of  Beeisions 


Cocoons^-Paragraph  661,  Act  1897, 
enumerating  "silk  cocoons  and  silk 
waste/'  includes  those  artfides  onAy 
when  not  manufactured  at  all.  Fawcett 
V.  U.  S.  (1907)  154  Fed.  1003,  83  G.  G. 
A.  197,  affirming  judgment  (G.  G.  1906) 
li6  Fed.  83. 


Silk  waste.  — Gombed  silk  that  has 
been  caught  in  the  machines  held  not 
free  of  duty  as  silk  waste.  See  para- 
graph 311. 

Siik  organzine  held  not  free  of  duty 
as  silk  waste.    See  paragraph  313. 


600.  Silk,. raw,  in  skeins  reeled  from  the  cocoon,  or  rereeled,  but 
not  wound,  doubled,  twisted,  or  advanced  in  manufacture  in  any 
way. 


Notes  of  Beoisions 


Raw  tttssah  8ilk.F-Raw  tussah  silk,  in 
the  same  condition  as  when  reeled  from 
cocoons,  except  that  it  has  been  trans- 


ferred from  the  large  reels  on  which  it 
was  taken  from  the  cocoons  to  smaller 
reels,  the  result  of  this  process  not  be- 
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ing  any  change  In  the  condition  of  the 
silk  other  than  to  adapt  the  skeins  thus 
produced  to  American  spinning  ma- 
chines, held  not  dutiable  as  ''silk  partial- 
ly manufactured  from  cocoons/'  under 
paragraph  384,  Act  1897,  but  to  be  free 
of  duty  under  paragraph  660,  as  "silk 
raw,  or  as  reeled  from  the  cocoon,  but 
not  ♦  •  ♦  advanced  in  any  way."  U. 
S.  V.  Stewart  (O.  O.  1904)  133  Fed. 
811. 

8lngl68^-In  construing  the  provision 
in  Act  1897,  par.  660,  held:    (1)  That 


the  provision  does  not  cover  any  form 
of  raw  silk  advanced  beyond  the  con* 
dition  of  skeins;  (2)  that  silk  known  as 
"singles"  or  "silk  on  tubes,"  which  has 
been  wound  from  the  skeins  onto  tubes, 
the  effect  of  this  process  being  to  ad- 
vance the  silk  a  stage  in  preparation  for 
its  ultimate  use,  has  been  "advanced  in 
manufacture";  (8)  that  silk  in  this 
form  is  not  free  of  duty  under  this  pro- 
vision. Klots  V.  U.  S.  (1905)  139  Fed. 
606,  71  C.  G.  A.  590,  affirming  judgment 
U.  S.  V.  Klota  (C.  C.  1904)  133  Fed.  808. 


601.  Silkworm  eggs. 

602.  Skeletons  and  other  preparations  of  anatomy. 

603.  Skins  of  hares,  rabbits,  dogs,  goats,  and  sheep,  undressed. 


Notes  of 

Cabretta  sklns^— Oabretta  skins  are 
"sheepskins"  within  Act  1897,  par. 
664,  relating  to  raw  skins  "except 
sheepskins  with  the  wool  on,"  and  the 
growth  thereon  is  subject  to  duty,  as 
provided  in  paragraph  360,  for  "wools 
on  the  skin."    Lawrence  Johnson  &  Go. 


Deoisiona 

V.  U.  S.  (1906)  145  Fed.  1022,  74  0.  a 
A.  322,  affirming  judgment  (G.  G.  1905) 
140  Fed.  116. 

Modia  whitehead  8heep8kliis.F-Mocha 

whitehead  sheepskins  held  not  dutiable 
as  skins.    See  paragraph  660. 


604i  Skins  of  all  kinds,  raw,  and  hides  not  specially  provided  for 
in  this  section. 

Notes  of  Beolslona 


Angora  goatskins.— Skins  from  Gape 
of  Good  Hope,  taken  from  goats  which 
are  a  cross  between  Gape  of  Good  Hope 
and  Angora  goats,  and  commercially 
knovni  as  "Gape  Angoras,"  imported 
with  the  hair  attached,  which  hair  is 
only  used  for  mixing  with  mortar  and  is 
comparatively  valueless,  are  improperly 
assessed  under  Act  1890,  as  class  2  mo- 
hair, but  are  free,  under  paragraph  605 
of  said  act,  as  skins.  Keen  Sutterle  Go. 
V.  U.  S.  (G.  C.  1900)  107  Fed.  263. 

East  India  buffalo^-^he  term  ''hides 
of  cattle,"  in  Act  1897,  par.  437,  is  not 
used  in  a  commercial  sense,  but  accord- 
ing to  the  ordinary  dictionary  meaning 
of  the  words,  and  refers  to  the  hides  of 
domesticated  animals  of  the  bovine 
species,  including  those  of  the  East  In- 
dian buffalo.  Schmoll  v.  U.  S.  (1907) 
157  Fed.  1005,  85  G.  G.  A.  679,  affirm- 
ing judgment  U.  S.  v.  Schmoll  (G.  G. 
1907)  154  Fed.  734.  and  writ  of  cer- 
tiorari denied  (1908)  28  Sup.  Gt.  758, 
209  U.  S.  548,  52  L.  Ed.  920. 

Lambskins.  — Lambskins  cannot  be 
deemed  sheepskins,  and  the  merchandise 
was  entitled  to  free  entry  whether  clas- 
sified under  either  paragraph  574  or  676, 
Act  1909.  Goat  &  Sheepskin  Import 
Go.  V.  U.  S.  (1914)  5  Gt  Gust.  App.  17a 

Mocha  8heep8kins.F-A  growth  on  skins 
of  Mocha  sheep  imported  from  Arabia, 


which  is  commercially  knovni,  designat- 
ed, and  dealt  in  as  Mocha  hair,  having 
none  of  the  characteristics  of  wool,  and 
which  would  not  be  accepted  by  dealers 
therein  as  a  good  delivery  of  wool,  held 
not  dutiable  under  Act  1897,  par.  360, 
as  wool  on  the  skin,  but  entitled  to 
free  entry  under  paragraph  664,  placing 
on  the  free  list  "skins  of  all  kinds,  raw 
(except  sheepskins  with  the  wool  on), 
and  hides  not  specially  provided  for  in 
this  act"  Goat  &  Sheepskin  Import 
Go.  ▼.  U.  S.  (1907)  27  Sup.  Gt  634, 
635,  206  U.  S.  194,  51  li.  Ed.  1022,  re- 
versing judgment  (1906)  145  Fed.  1022, 
74  G.  C.  A.  82. 

Mud  buffalo^-ZThe  hide  of  the  mud 
buffalo  of  the  Straits  Settlements,  an 
animal  killed  in  the  chase,  held  not  with- 
in the  provision  for  "hides  of  cattle"  in 
Act  1897,  par.  437,  but  free  of  duty 
under  paragraph  664,  covering  "hides 
not  specially  provided  for."  U.  S.  ▼. 
Winter  &  SmilUe  (1904)  134  Fed.  841, 
67  G.  G.  A.  437. 

Singapore  buffaloes  are  not  "cattle,** 
because  they  are  not  domesticated,  and 
their  hides  are  therefore  not  within  the 
provision  for  hides  of  "cattle,"  in  Act 
1897,  par.  437.  TJ.  S.  v.  Wadleigh  (G.  C. 
1909)  172  Fed.  169,  judgment  affirmed 
(1910)  178  Fed.  1007, 101  G.  O.  A.  666. 


605.  Soda,  arscniate  of,  cyanide  of,  sulphate  of,  crude,  or  salt 
cake  and  niter  cake,  soda  ash,  silicate  of,  nitrate  of,  or  cubic  ni- 
trate. 

606.  Soya  beans. 

Notoo  of  Deeisioaui 

Soya  beans^— Soya  beans,  cooked  and      them  as  to  prevent  their  identification  as 
salted,  but  not  enough   to  so  change      soya  beans,  and  packed  in  tins,  jars, 
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bottles,   or   nmOar   packages,    do   not  109   as    "beans,    •    ^    •    prepared   oi 

thereby  lose  their  status  as  soya  beans,  preserved,   or  contained  in   tins,  jars, 

and  are  more  specifically  classified  on  bottles,  or  similar  packages."    Brown  & 

the  free  list,  paragraph  606,  Act  1913,  Co.  v.  U.  S.   (1915)  6  Ct.  Oust  App. 

as  '*8oya  beans"  than  nnder  paragraph  415. 

607.  Specimens  of  natural  history,  botany,  and  mineralogy, 
when  imported  for  scientific  public  collections,  and  not  for  sale. 

608.  Spunk. 

609.  Spurs  and  stilts  used  in  the  manufacture  of  earthen,  porce- 
lain, and  stone  ware. 

610.  Stamps:  Foreign  postage  or  revenue  stamps,  canceled  or 
uncanceled,  and  foreign  goi^rnment  stamped  post  cards  bearing 
no  other  printing  than  the  official  imprint  thereon. 

611.  Statuary  and  casts  of  sculpture  for  use  as  models  or  for  art 
educational  purposes  only;  regalia  and  gems,  where  specially  im- 
ported in  good  faith  for  the  use  and  by  order  of  any  society  incor- 
porated or  established  solely  for  religious,  philosophical,  educa- 
tional, scientific,  or  literary  purposes,  or  for  the  encouragement  of 
the  fine  arts,  or  for  the  use  and  by  order  of  any  college,  academy, 
school,  seminary  of  learning,  orphan  asylum,  or  public  hospital  in 
the  United  States,  or  any  State  or  public  library,  and  not  for  sale, 
subject  to  such  regulations  as  the  Secretary  of  the  Treasury  shall 
prescribe;  but  the  term  "regalia"  as  herein  used  shall  be  held  to 
embrace  only  such  insignia  of  rank  or  office  or  emblems  as  may 
be  worn  upon  the  person  or  borne  in  the  hand  during  public  ex- 
ercises of  the  society  or  institution,  and  shall  not  include  articles 
of  furniture  or  fixtures,  or  of  regular  wearing  apparel,  nor  per- 
sonal property  of  individuals. 

Notes  of  Beoisioiis 

Casts  of  sculpture.  —  Figures  repre-  A  marble  statute  is  a  specimen  of 

senting  religious  subjects  beld  not  free  sculpture,  within  the  meaning  of  para- 

of  duty  as  casts  of  sculpture.    See  par-  graph  649,  Act  1897,  covering  "sped- 

agraph  869.  mens  or  casts  of  sculpture."    Sibbel  ▼. 

The  omission  from  Act  1897,  par.  638,  U.  S.  (O.  G.  1900)  124  Fed.  105. 

of  the  provisions  of  prior  teriff  acts  Regulations  as  to  regalla^The  Sec- 

for  the  free  entry  of  casts,  was  not  j^^^jy  ^f  ^^^  Treasury  is  not  empowered 

mtended  to  prevent  the  free  entry  of  ^^  abridge  the  right  of  free  entry  of  the 

such  casts  as  also  come  within  the  des-  articles  covered  by  Act  1897,  par.  649, 

ignation  of  "casts  of  sculpture,*'  under  ^^j^ting   to   regalia,   etc.     Siegman    & 

^fSiSv'^S  o        r^rT^^%W^    a    OQ       ^^^  V-  U-  S.  (C.  C.  1905)  141  Fed.  491. 
(1904)  24  Sup   Ot  m  ^^^^  Y    8L  38  p,^^f  ^hat  certain  imported  regalia 

f?o^v  ;?o^^  '^aJo  Jf?f  r?   A*^S*  ^as   entitied   to   admission   under  Act 

(1902)  113  Fed.  1016,  61  C.  C.  A  687.  ^^           e49,  was  not  produced  at  the 

Plaster  casts  of  day  models    though  time  of  entry  as  required  by  the  cus- 

painted  and  gilded  and  produced  in  un-  ^^^jg  regulations,  but  was  offered  the 

hmited  quantities,  are    casts  of  sculp-  collector  before  he  had  liquidated  the 

ture."  which,  under  Act  1897,  par.  649,  ^^^ry.     Held,   that   free    entry    should 

are  entitled  to  free  entry  where  special-  ^^ve  been  aUowed  by  the  collector.    Id. 
ly  imported,  in  good  faith,  for  the  use 

and  by  the  order  of  any  society  incorpo-  Stained  glass  wlndows^-Stained  glass 

rated  or  established  solely  for  religious,  windows  held  not  to  come  within  the 

philosophical,  scientific,  educational,  or  terms  of  this  paragraph.    See  paragraph 

literary  purposes.  .  Id.  96. 

612.  Steel  engraved  forms  for  bonds,  debentures,  stock  certifi- 
cateSy  negotiable  receipts,  notes  and  other  securities ;  and  engraved 
steel  plates,  dies  and  rolls,  suitable  for  use  in  engraving  or  print- 
ing bonds,  stock  certificates  or  other  securities. 

613.  Steel  ingots,  cogged  ingots,  blooms  and  slabs,  die  blocks  or 
blanks,  and  billets,  if  made  by  the  Bessemer,  Siemens-Martin, 
open-hearth  or  similar  processes,  not  containing  alloy,  such  as 
nickel,  cobalt,  vanadium,  chromium,  tungsten,  or  wolfram,  molyb- 
denum, titanium,  iridium,  uranium,  tantalum,  boron,  and  similar 
alloys. 
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614.  Stone  and  sand :  Burrstone  in  blocks,  rough  or  unmanufac- 
tured ;  rotten  stone,  tripoli,  and  sand,  crude  or  manufactured ;  cliff 
stone,  freestone,  granite,  sandstone,  and  limestone,  unmanufac- 
tured, and  not  suitable  for  use  as  monumental  or  building  stone ; 
all  of  the  foregoing  not  specially  provided  for  in  this  section. 

Notes  of  BeciiioBs 

Corundum  ore.— In  Act  1897,  par.  671,  duced  from  crude  sand,  is  therefore  not 

relating  to  "sand,  crude  or  manufactnr-  sand  of  either  kind  within  the  meaning 

ed,"  the  term  "sand"  is  inapplicable  to  of  th^  act.    F.  W.  Myers  &  Co.  v.  U.  S. 

any  metalliferous  mineral,  though  it  be  (C.  C.  1907)   155  Fed.  502,  judgment 

in  comminuted  fragments;    and  corun-  affirmed  (1908)  163  Fed.  53,  89  G.  G.  A. 

dum  ore,  being  a  mineral  of  this  char-  284. 

acter,  is  not,  when  ground,  claseible  as         ^i^t.  sand^The  merchandise  here  Is 

TL?'"''^'  /  /         S*  o^'^^^Sfcf^-.^.o^i,^'  made   by   combining   approximately   60 
^Q^'oo  n   n'^'/'oY;  ^V^^9®^  163  Fed  ^^  ^f  ^^ushed  quartz  with  30  parts  of 

fc  f  ^i^'A'J^lA^""^  judgment  ^^t^,  1  part  of  salt,  and  10  parts  of 

(G.  O.  1907)  155  Fed.  502.  sawdust.     The      term      "manufactured 

Cruds   sandw— Held    that,   under   Act  sand,"  paragraph  683,  Act  1909,  relates 

1897,  par.  671,  relating  to  "sand,  crude  to   material   composed  of   common   or 

or  manufactured."  "crude,"  sand  is  such  cinide  sand,  and  cannot  be  taken  to  in- 

as  is  found  in  nature,  and  "manufacture  dude  this  merchandise.     Henderson  & 

ed"  sand  is,  though  manufactured  sub-  Hall  v.  U.  S.  (1913)  4  Ct  Gust  App. 

stantinlly  the  same  as  crude  sand;   and  327.     See,  also,  Myers  v.  Same  (1911) 

polverized  corundum,  which  is  not  pro-  1  Gt.  Gust.  App.  506. 

615.  Strontia,  oxide  of,  protoxide  of  strontian,  and  strontianite 
or  mineral  carbonate  of  strontia. 

616.  Strychnia  or  strychnine,  and  its  combinations  with  acids 
not  subject  to  duty  under  this  section. 

617.  Sulphur  in  any  form,  brimstone,  and  sulphur  ore  as  pyrites, 
or  sulphuret  of  iron  in  its  natural  state,  containing  in  excess  of  25 
per  centum  of  sulphur. 

Notes  of  Becialoiis 

Crocysw— CJrocus  held  not  dutiable  as  sacks  for  transportation.    This  sulphur, 

dross    residuum    from    burnt    pyrites.  very  nearly  pure,  cannot  be  said  to  have 

See  paragraph  63.  been  refined ;   nor  Is  it  crude.    It  faUs 

"Crude."— "Crude"    refers    commonly  within    the    free    entry   paragraphs   of 

to  substances  or  articles  in  a  condition  Acts   1897   and    1909,   as   sulphur   not 

unfit  for  the  ultimate  purpose  or  use  otherwise  provided  for.    Newhall  &  Go. 

for  which  they  are  intended.     Newhafl  v.  U.  S.  (1913)  4  Gt  Gust.  App.  134. 

&  Go.  V.  U.  S.  (1913)  4  Gt  Gust  App.  Sublimation  of  sulphur  is  the  artifi- 

134.  cial  distillation  thereof,  in  the  course  of 

Sulphur.— ^The  sulphur  of  the  impor-  which  the  sulphur  content  of  the  article 

tation  is   from   Japan.     It  is   expelled  distilled  is,  after  evaporation,  deposited, 

by  volcanic  force  from  geysers,  is  drawn  collected,  and  formed  according  to  the 

oft  in  conduits,  and  when  cooled  is  bro-  commercial  or  other  uses  for  which  it 

ken  into  various  shapes  and  placed  in  may  be  designed.    Id. 

618.  Sumac,  ground  or  unground. 

619.  Swine,  cattle,  sheep,  and  all  other  domestic  live  animals 
suitable  for  human  food  not  otherwise  provided  for  in  this  section. 

^  620.  Tagua  nuts. 

*  621.  Talcum,  steatite,  and  French  chalk,  crude  and  unground. 

622.  Tallow. 

Notes  of  Beoisions 

Stearins.— Stearine  is  not  to  be  class-  duty  of  25  per  cent  under  R.  S.  | 
ed  as  "tallow,"  but  as  a  "manufacture  2516.  Fairbanks  v.  Spaulding  (G.  O. 
of  tallow,"  and  as  such  is  subject  to  a      1884)  19  Fed.  416. 

623.  Tamarinds. 

Notes  of  Deolsions 

Tamarinds.— It  appears  that  "tama-  the  administration  of  our  tariff  laws, 
rinds"  as  a  commercial  designation  has  and  having  been  incorporated  in  Act 
been  accepted  for  a  number  of  years  in      1909,  it  is  to  be  inferred  the  interprets- 
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tion  8o  established  was  there  adhered  to.  titled   to   free   entry.     U.    S.   v.   John 

The  addition  of  the  words  "packed  in  Duncan's  Sons  (1911)  2  Gt.  Oust  App. 

molasses"  wlQ  not  suffice  to  change  the  880. 
classification.    The  importation  was  en- 

624.  Tanning  material:  Extracts  of  quebracho,  and  of  hemlock 
bark ;  extracts  of  oak  and  chestnut  and  other  barks  and  woods  oth- 
er than  dyewoods  such  as  are  commonly  used  for  tanning  not  spe- 
cially provided  for  in  this  section;  nuts  and  nutgalls  and  woods 
used  expressly  for  dyeing  or  tanning,  whether  or  not  advanced  in 
value  or  condition  by  shredding,  grinding,  chipping,  crushing,  or 
any  other  process ;  and  articles  in  a  crude  state  used  in  dyeing  or 
tanning;  all  the  foregoing  not  containing  alcohol  and  not  specially 
provided  for  in  this  section. 

Notes  of  Becisioiis 


Chrome  alnm.— The  provision  for  ar- 
ticles in  a  "crude  state,"  in  Act  1897, 
par  482,  does  not  include  chrome  alum, 
which  is  removed  from  its  crude  state 
of  a  paste  hy  a  crystalizing  process,  in 
which  it  is  freed  from  incidental  im- 
purities. Kuttroff,  Pickhardt  &  Co.  v. 
V.  S.  (1909)  169  Fed.  283,  94  G.  C.  A. 
559. 

"Crude  article."— Though  an  article 
may  have  been  processed,  if,  as  a  mat- 
ter of  fact,  it  must  be  subjected  to  some 
additional  process  to  fit  it  for  its  chief 
or  only  use,  it  is,  so  far  as  that  use 
is  concerned,  a  crude  article.  U.  S.  v. 
Danker  &  Marston  (1912)  2  Ct  Oust 
App.  522.  See,  also,  Roessler  &  Hass- 
lacher  Chemical  Co.  v.  U.  S.  (C.  O. 
1899)  94  Fed.  822. 

Ghm  tragasol.— Gum  tragasol  is  an 
article  in  a  "crude"  state  used  in  dye- 
ing; it  is  not  a  vegetable  extract  for 
dyeing,  coloring,  staining,  or  tanning. 
It  was  free  of  duty  under  paragraph 
482,  Act  1897,  and  paragraph  499,  Act 
1909.  U.  S.  V.  Danker  &  Marston 
(1912)  2  Ct  Gust  App.  622. 

Hydroxide  of  chrome.— Hydroxide  of 
chrome,  as  here  imported,  in  the  state 
of  its  first  production,  unrefined  and 


unfit  for  use  for  dyeing  or  tanning  with- 
out being  subjected  to  refining  process- 
es, was  not  dutiable  as  a  chemical  com- 
pound under  either  the  tariff  act  of 
1897  or  that  of  1909,  but  under  each 
act  was  free  of  duty  as  an  article  in  a 
crude  state  used  in  dyeing  or  tanning 
not  specially  provided  for.  U.  S.  v. 
Continental  Color  &  Chemical  Co. 
(3911)  2  Ct.  Gust.  App.  165. 

Lentlscunii^So-called  lentiscum  or 
lentiscus,  consisting  of  the  leaves  or 
stems  of  the  pistacia  lentiscus,  or  mas- 
tic tree,  ground  or  crushed  to  a  finely 
powdered  condition,  is  held  to  be  a 
crude  article,  and  to  be  within  para- 
graph 482,  Act  1897.  Leber  &  Meyer 
v.  U.  S.  (C.  C.  1904)  135  Fed.  243. 

ZIno  dustrf— Zinc  dust,  an  article  used 
in  dyeing,  which  is  crude  as  a  metal, 
but  not  as  a  mineral,  held  not  included 
in  the  provision  in  paragraph  183,  Act 
1897,  for  "metallic  mineral  substances 
in  a  crude  state,  •  ♦  ♦  not  specially 
provided  for,"  but  free  of  duty  under 
paragraph  482,  covering  "articles  in  a 
crude  state  used  in  dyeing  or  tanning 
not  specially  provided  for."  U.  S.  v. 
KUpstein  (C.  G.  1901)  123  Fed.  996w 


625.  Tapioca,  tapioca  flour,  cassava  or  cassady. 


Notes  of  Deolslons 


Tapioca  floor^-The  general  words, 
"preparations  ♦  •  •  fit  for  use  as 
starch,"  are  insufficient  to  show  that  an 
article  fit  for  such  use,  but  which  is 
specially  named  on  the  free  list,  is  "oth- 
erwise specially  provided  for"  so  as  to 
prevent  its  exemption  from  duty.  Chew 
Hlng  Lung  &  Co.  v.  Wise  (1900)  20 
Sup.  Gt  320,  323,  176  U.  S.  156,  44  L. 
Kd.  412,  reversing  judgment  Wise  v. 
Chew  Hing  Lung  (1897)  83  Fed.  162, 
27  G.  O.  A.  494. 

Tapioca  fiour,  being  one  of  the  three 
forms  of  tapioca  known  to  commerce, 
is  entitied  to  free  entry  under  Act  1890, 
par.  730,  as  tapioca,  even  if  it  should 
be  deemed  fit  for  use  as  starch,  so  that. 


if  not  named  on  the  free  list,  it  would 
have  been  dutiable  under  paragraph  323, 
as  a  preparation  fit  for  use  as  starch. 
Id. 

Tapioca  flour,  which  is  commercially 
known  as  "tapioca,"  and  is  used  main- 
ly by  calico  printers  and  carpet  man- 
ufacturers for  thickening  colors,  and 
which,  though  chemically  a  starch,  is 
not  adapted  to  commercial  use  as  starch, 
belongs  in  the  free  list,  as  **tapioca," 
under  paragraph  730,  Act  1890,  and  is 
not  dutiable  as  a  "preparation  ♦  ♦  ♦ 
fit  for  use  as  starch,"  under  paragraph 
323.  In  re  Townsend  (1893)  56  Fed. 
222,  5  G.  G.  A.  488. 


626.  Tar  and  pitch  of  wood. 

627.  Tea   not   specially   provided   for   in   this   section,   and   tea 
plants ;  Provided,  That  the  cans,  boxes,  or  other  containers  of  tea 
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packed  in  packages  of  less  than  five  pounds  each  shall  be  dutiable 
at  the  rate  chargeable  thereon  if  imported  empty:  Provided  fur- 
ther, That  nothing  herein  contained  shall  be  construed  to  repeal  or 
impair  the  provisions  of  an  Act  entitled  "An  Act  to  prevent  the 
importation  of  impure  and  unwholesome  tea,"  approved  March 
second,  eighteen  hundred  and  ninety-seven,  and  any  Act  amenda- 
tory thereof. 

Act  March  2,  1897,  c.  358,  to  prevent  the  importation  of  impure  and  nn- 
wholesome  tea,  mentioned  in  this  paragraph,  is  set  forth  post,  §|  8786^796. 

Act  June  13,  1898,  c.  448,  §  50,  30  Stat.  470,  which  imposed  a  duty  upon 
tea  of  ten  cents  a  pound,*  was  repealed  by  Act  April  12,  1902,  c  500,  §  10, 
32  Stat.  99,  and  tea  was  included  in  the  Free  List  in  the  Payne-Aldrich  Tar- 
iff Act  of  Aug.  5,  1909,  c.  6,  (  1,  par.  691,  86  Stat  80,  with  a  proyiso  simi- 
lar  to  that  annexed  to  this  paragraph. 

Notes  of  Deoisionfl 

Bohea  teaw— "Bohea  tea,"  in  the  sense  the  larger  containers  used  In  the  ship* 
of  the  revenue  laws,  means  the  article  ment  and  transportation  of  tea  put  up 
known  as  such  in  the  usage  of  trade,  and  imported  in  packages  less  than  5 
and  scientific  classifications  are  not  to  pounds  each  should  be  taxed  under  par- 
be  resorted  to  for  the  definition  of  those  agraph  627,  Act  1913>  but  the  immedi- 
words.  Two  Hundred  Chests  of  Tea  ate  coverings  or  wrappers,  constituting 
(1824)  22  U.  S.  (9  Wheat)  430,  6  L.  a  part  of  the  packages,  are  free  of  duty. 
Ed.  128.  Wright  &  Graham  Co.  v.  U.  S.  (1914) 

Contalner8.*Paragraph  627,  Act  1913,  ^  ^^  ^^^'  -^PP-  ^^' 
levying  duty  upon  "cans,  boxes,  or  oth-  Standardj— The  present  tariff  law 
er  containers  of  tea  packed  in  packages  vests  in  the  administrative  officers  of 
of  less  than  five  pounds,"  does  not  levy  the  government  the  power  to  fix  the 
duty  upon  the  immediate  containers  of  standard  of  quality  of  teas  that  may  be 
tea  in  less  than  5-pound  packages.  The  imported,  which  does  not  necessarily 
provision  is  relative  in  its  terms  and  depend  on  their  purity  and  wholesome- 
does  not  apply  to  immediate  containers,  ness,  and  to  determine  finally  the  ques- 
Wright  &  (Graham  Co.  v.  U.  S.  (1916)  tion  whether  an  importation  meets  the 
6  Ct  Cust  App.  528.  requirements  of  the  standard  so  fixed; 

Reviewing  the  history  of  the  legisla-  and  such  provisions  are  a  constitutional 
tion  affecting  containers,  such  as  the  exercise    of   legislative    power.     Butt- 
immediate  coverings  of  tea  in  this  case,  field  y.  Bidwell  (a  C.  1899)  94  Fed* 
and  the  larger  holders  or  boxes  carry-  126. 
ing  the  packages  of  tea,  it  is  held  that 

628.  Teeth,  natural,  or  unmanufactured. 

629.  Terra  alba,  not  made  from  gypsum  or  plaster  rock. 

630.  Terra  japonica. 

Notea  of  Deoislo2Ui 

Gambia.— ''Gambia"  held  synonymous  duty.  Act  1861.  Hallett  ▼.  Smytho 
with  "terra  japonica/'  and  exempt  from      (G.  G.  1867)  Fed.  Gas.  No.  6,959. 

631.  Tin  ore,  cassiterite  or  black  oxide  of  tin,  tin  in  bars,  blocks, 
pigs,  or  grain  or  granulated,  and  scrap  tin :  Provided,  That  there 
shall  be  imposed  and  paid  upon  cassiterite,  or  black  oxide  of  tin, 
and  upon  bar,  block,  pig  tin  and  grain  or  granulated,  a  duty  of  4 
cents  per  pound  when  it  is  made  to  appear  to  the  satisfaction  of 
the  President  of  the  United  States  that  the  mines  of  the  United 
States  are  producing  one  thousand  five  hundred  tons  of  cassiterite 
and  bar,  block,  and  pig  tin  per  year.  The  President  shall  make 
known  this  fact  by  proclamation,  and  thereafter  said  duties  shall 
go  into  effect. 

Notes  of  Deoisloiui 

Tin  In  piates  or  sheets.— "Tin  in  ance  with  the  provisions  of  R.  S.  ( 
plates  or  sheets"  is  subject  to  a  duty  2504,  Schedule  E.  May  ?•  Simmons  (0. 
of  15  per  cent  ad  valorem,  in  accord-      G.  1880)  4  Fed.  499. 

632.  Tobacco  stems. 

633.  Tungsten-bearing  ores  of  all  kinds. 

634.  Turmeric. 

635.  Turpentine,  Venice,  and  spirits  of. 
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636.  Turtles. 

637.  Type,  stereotype  metal,  electrotype  metal,  linotype  com- 
position, all  of  the  foregoing,  old  and  fit  only  to  be  remanufac- 
tured. 

638.  Uranium,  oxide  and  salts  of. 

639.  Valonia. 

640.  Wafers,  unleavened  or  not  edible. 

Notei  of  Deoisloaji 
Sugar      wafers.*Sweetened      biscuit         Unleavened     wafers.— Edible    wafers 
known  as  sugar  wafers  held  not  duti-      held  not  free  of  duty  as  unleavened  wa- 
able  as  wafers  not  edible.     See  para-      fers.     See  paragraph  385. 
graph  385. 

641.  Wax,  vegetable  or  mineral. 

Notes  of  Deoisioiui 

Carnauba  wax  substitute.— Gamauba  Co.  (1909)  168  Fed.  541,  94  G.  O.  A. 

wax  substitute,  which   is   compounded  123. 

9f  carnauba  wax  (vegetable  wax),  and  Mineral  wax.— The  expression  "wax, 

paraffin  (mineral  wax),  and  which  is  to  •    ♦    *    mineral,"  in  Act  1897,  par.  695, 

all  appearance  a  waxy  substance  used  must   have  been  used  in  the  popular 

for  the  same  purpose  as  other  waxes,  sense  of  those  words,  inasmuch  as  the 

is  covered  by  the  provision  for  **wax,  so-called  mineral  waxes  are  not  waxes 

vegetable  or  mineral,"  in  Act  1897,  par.  in  the  chemical  sense.    U.  S.  v.  Charles 

695.     U.  S.  V.  Charles  Momingstar  &  Momingstar   &   Co.    (1909)    168   Fed. 

541,  94  C.  0.  A.  123. 

642.  Wearing  apparel,  articles  of  personal  adornment,  toilet  arti- 
cles, and  similar  personal  effects  of  persons  arriving  in  the  United 
States;  but  this  exemption  shall  include  only  such  articles  as  were 
actually  owned  by  them  and  in  their  possession  abroad  at  the  time 
of  or  prior  to  their  departure  from  a  foreign  country,  and  as  are 
necessary  and  appropriate  for  the  wear  and  use  of  such  persons 
and  are  intended  for  such  wear  and  use,  and  shall  not  be  held  to 
apply  to  merchandise  or  articles  intended  for  other  persons  or  for 
sale:  Provided,  That  in  case  of  residents  of  the  United  States  re- 
turning from  abroad  all  wearing  apparel,  personal  and  household 
eflFects  taken  by  them  out  of  the  United  States  to  foreig:n  coun- 
tries shall  be  admitted  free  of  duty,  without  regard  to  their  value, 
upon  their  identity  being  established  under  appropriate  rules  and 
regulations  to  be  prescribed  by  the  Secretary  of  the  Treasury: 
Provided  further,  That  up  to  but  not  exceeding  $100  in  value  of 
articles  acquired  abroad  by  such  residents  of  the  United  States  for 
personal  or  household  use  or  as  souvenirs  or  curios,  but  not  bought 
on  commission  or  intended  for  sale,  shall  be  admitted  free  of  duty. 

Notes  of  Beeisioiu 

Canstruotlon  of  paragraph  lir  general,  that  time,  and  keeping  on  hand  for  his 

—The  role  is  to  exempt  from  duty  such  and  their  reasonable  wants,  in  view  of 

articles    as    fulfill    the    following   con-  their  means  and  habits  in  life,  though 

ditions:      (1)  Wearing  apparel   owned  such    articles    had    not    been    actually 

by  the  passenger  and  in  a  condition  to  worn.    Astor  ▼.  Merritt  (1884)  4  Sup. 

be  worn  at  once  without  further  menu-  Ct  413,  418,  111  U.  S.  202,  28  L.  Ed. 

facture;     (2)    brought  with   him  as  a  401. 

passenger  and  intended  for  the  use  or  Persons  arriving  in  the  United  States 

wear  of  himself  or  his  family  who  ac-  are    citizens    returning    or    foreigners 

companied  him  as  passengers,  and  not  visiting  or  emigrating,  and  the  statute 

for  sale  or  purchase,  or  imported  for  applies  to  all  equally.    Id. 

other  persons,   or   to  be   given  away;  Act  1897,  par.  697,  provides  for  "per- 

(3)  suitable  for  the  season  of  the  year  sonal  effects  of  persons  arriving  in  the 

immediately  approaching  at  the  time  of  United  States,"  with  a  proviso  relating 

arrival;    (4)  not  exceeding  in  quantity  to  "residents  of  the  United  States  re- 

or  quality  the  value  of  what  the  pas-  turning  from  abroad."     Held,  that  the 

senger  was  in  the  habit  of  ordinarily  first  provision  is  only  for  immigrants, 

providing  for  hims^  or  his  family  at  and  that  the  proviso  concerns  Ameri- 
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cans  only.     U.   S.  v.  Bernays    (1908) 
158  Fed.  792,  86  C.  C.  A.  52. 

Act  1897,  par.  697,  places  on  the  free 
list  ''such  articles  of  wearing  apparel, 
personal  adornment,  toilet  articles  and 
similar  personal  effects  as  are  in  the 
use  of  and  accompanying  persons  arriv- 
ing in  the  United  States  and  are  neces- 
sary and  appropiiate  for  the  immediate 
purposes  of  the  journey  and  their  pres- 
ent comfort  and  convenience:  provided 
that  in  case'  of  residents  of  the  United 
States  returning  from  abroad  all  wear- 
ing apparel  and  other  personal  effects 
taken  by  them  out  of  the  United  States 
to  foreign  countries  shall  be  admitted 
free  of  duty,  without  regard  to  their 
value,  ♦  •  ♦  but  no  more  than  one 
hundred  dollars  in  value  of  articles  pur- 
chased abroad  by  such  residents  of  the 
United  States  shall  be  admitted  free  of 
duty  upon  their  return."  Held,  that 
such  paragraph  classifies  exempt  arti- 
cles according  to  the  citizenship  of  the 
persons  arriving  in  this  country,  and 
that  the  provisions  preceding  the  pro- 
viso have  no  application  in  case  of  a 
citizen  of  the  United  States,  whose  ex- 
emptions are  those  only  enumerated  in 
the  proviso.  U.  S.  v.  One  Pearl  Neck- 
lace (1901)  111  Fed.  164,  49  C.  C.  A- 
287,  56  L.  R.  A.  130. 

Gaod  faith*— One  going  to  a  foreign 
country  to  buy  clothing  is  not  entitled 
to  free  entry  thereof,  though  he  wears 
the  same  in  returning  home.  Simmons' 
Case  (D.  C.  1865)  Fed.  Cas.  No.  12,865. 

Persons  crossing  into  Canada  for  no 
other  purpose  than  to  purchase  cloth- 
ing there,  and  immediately  returning, 
are  not  entitled  to  introduce  the  same 
free  of  duty  as  "personal  effects"  under 
paragraph  752.  Act  1890.  (1894)  21 
Op.  Atty.  Gen.  3. 

Loss  of  exam ptionw— The  exemption 
from  duty  of  $100  worth  of  articles  in 
the  personal  effects  of  residents  of  the 
United  States  returning  from  abroad,  as 
provided  in  Act  1897,  par.  697,  may  not 
be  claimed,  except  where  there  has  been 
a  compliance  with  the  provisions  of  sec- 
tion 2802,  R.  S.,  section  5499,  post,  re- 
garding the  entry  of  baggage.  If  the 
baggage  is  confiscated  through  failure 
to  observe  the  provisions  of  said  sec- 
tion, the  right  of  exemption  is  lost 
Harts  V.  U.  S.  (1905)  140  Fed.  843,  72 
C.  G.  A.  255,  affirming  judgments  U. 
S.  V.  Harts  (D.  0.  1904)  131  Fed.  886, 
and  Same  v.  Sixteen  Bolts  of  Silk  (D. 
C.  1904)  139  Fed.  1008. 

In  construing  the  provision  in  para- 
graph 697,  Act  1897,  that  $100  in  value 
of  articles  purchased  abroad  by  return- 
ing residents  of  the  United  States  may 
be  admitted  free  of  duty,  held  that  it 
is  the  passengers'  duty  to  enter  and 
declare  the  value  of  such  articles, 
whether  they  cost  more  than  $100  or 
not,  and  that  when  not  so  declared  they 
are  subject  to  forfeiture.  Dodge  v.  U. 
S.    (1904)   131  Fed.  849,  65  0.  G.  A. 
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603,  writ  of  certiorari  denied  (1904) 
25  Sup.  Ct.  790,  195  U.  S.  632,  49  I*. 
Ed.  353. 

Personal  effects^Act  1897,  par.  697, 
provides  in  its  final  clause  for  the 
exemption  from  duty  of  "one  hundred 
dollars  in  value  of  articles  purchased 
abroad  by  *  •  *  residents  of  the 
United  States,  ♦  *  ♦  upon  their  re- 
turn," Held,  that  this  privilege  does 
not  extend  to  articles  which  are  not 
personal  effects,  such  as  the  -"wearing 
apparel,  toilet  articles,"  etc.,  specified 
in  the  preceding  portion  of  the  para- 
graph, and  that  pictures,  chairs,  tables, 
and  other  small  trinkets  brought  in  by 
an  American  resident  are  therefore  not 
within  the  paragraph.  U.  S.  v.  Bernays 
(1908)  158  Fed.  792,  86  C.  C.  A.  52. 

Personal  effects  of  a  person  arriving 
in  the  United  States  do  not  cease  to  be 
baggage  by  being  so  disposed  on  the 
person  as  to  be  covered  from  view  by 
the  passenger's  dress.  U.  S.  v.  One 
Pearl  Chain  (1905)  139  Fed.  513,  71  C. 
C.  A.  500. 

Bicycles  are  "personal  effects"  with- 
in the  meaning  of  the  tariff  acts. 
(189.^)  20  Op.  Atty.  Gen.  648;  (1894) 
20  Op.  Atty.  Gen.  719;  (1884)  17  Op. 
Atty.  Gen.  679. 

Re8idence.^The  appellant,  though 
born  in  the  United  States,  lived  In 
England  for  many  years  with  her 
father,  who,  at  her  birth  and  continu- 
ously thereafter,  was  a  resident  of 
England.  She  married  in  London  a 
citizen  of  the  United  States.  Voyag- 
ing to  the  United  States  after  her 
marriage,  she  is  not  to  be  deemed  a 
resident  of  the  United  States,  returning 
thereto,  but  a  person  arriving  in  the 
United  States,  and  under  paragraph 
642,  Act  1913,  her  personal  effects  were 
entitled  to  entry  free  of  duty.  Thomp- 
son V.  U.  S.  (1914)  5  Ct.  Oust  App. 
341. 

The  appellant,  a  married  woman,  had 
lived  mainly  abroad  for  a  number  of 
years  to  educate  her  children.  During 
this  time  her  husband's  home  was  in 
New  York,  his  business  was  there,  and 
there  he  voted.  She,  during  this  period, 
went  to  France  and  returned  after 
longer  or  shorter  intervals,  living  ad- 
mittedly in  amicable  relations  with  her 
husband.  Her  legal  residence  remained 
accordingly  her  husband's  residence, 
and  she  was  entitled  to  have  entered 
free  of  duty  only  such  wearing  apparel 
or  personal  effects  as  she  took  out  of 
this  country  and  such  articles  as  she 
may  have  purchased  abroad  not  exceed- 
ing $100  in  value  (Act  1909).  Bache  v. 
U.  S.   (1913)  4  Ct  Oust.  App.  414. 

Apart  from  any  question  of  legal 
citizenship,  one  who  is  in  good  faith 
residing  and  making  his  home  abroad, 
according  to  the  evidence,  and  who 
visits  the  United  States  with  no  inten- 
tion of  remaining  here,  is  entitled  to 
bring  in  his  wearing  apparel— his  per- 
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sonal  effects— free  of  duty.  Bradley 
Martin,  Jr.,  ▼.  U.  S.  (1911)  1  Ct  Cust. 
App.  134. 

TheatrfoftI  costumesw^Theatrical  cob- 
tnmes  imported  by  one  of  two  joint 
owners,  for  their  joint  use  in  the  pro- 
duction of  a  theatrical  burlesque,  held 
not  sabject  to  duty  (Act  1890,  par.  686) 
on  the  ground  that  they  were  imported 
for  another  person  as  well  as  for  the 
one  arriving  with  them.  Henderson  y. 
U.  S.  (1895)  66  Fed.  53,  13  C.  C.  A. 
828. 

Value  of  artlclesw— Articles  610,  611, 
Treasury  Regulations  of  1908,  requiring 
passengers  to  state  the  value  of  their 
baggage,  held  valid,  because  Act  1897, 
par.  697,  puts  a  pecuniary  limitation 
upon  the  exemption  to  which  the  pas- 


senger is  entitled.  IT.  S.  v.  One  Trunk 
(D.  C.  1909)  175  Fed.  1012,  decree  af- 
firmed (1912)  192  Fed.  913,  114  C.  C. 
A.  353. 

The  rules  and  regulations  relating  to 
the  importation  of  baggage,  or  articles 
upon  the  person,  of  people  arrivjng  in 
the  United  States,  though  applying 
usually  to  articles  of  no  great  value, 
apply  as  well  where  the  articles  so  im- 
ported are  of  very  great  value.  U.  S.  v. 
One  Pearl  Chain  (D.  C.  1904)  139  Fed. 
610. 

Wearing  apparel.^The  term  "wearing 
apparel,''  as  generally  used  in  the  tariff 
acts,  refers  not  merely  to  a  person's 
outer  clothing,  but  covers  all  articles 
usually  worn,  including  underclothing. 
Arnold  v.  U.  S.  (1893)  13  Sup.  Ct  406, 
407,  147  U.  S.  494,  37  L.  Ed.  253. 


643.  Whalebone,  unmanufactured. 

644.  Wheat,  wheat  flour,  semolina,  and  other  wheat  products, 
not  specially  provided  for  in  this  section:  Provided,  That  wheat 
shall  be  subject  to  a  duty  of  10  cents  per  bushel,  that  wheat  flour 
shall  be  subject  to  a  duty  of  45  cents  per  barrel  of  196  pounds,  and 
semolina  and  other  products  of  wheat,  not  specially  provided  for 
in  this  section,  10  per  centum  ad  valorem,  when  imported  directly 
or  indirectly  from  a  country,  dependency,  or  other  subdivision  of 
government  which  imposes  a  duty  on  wheat  or  wheat  flour  or,  semo- 
Una  imported  from  the  United  States. 

Notes  of  DeoisioBs 


!■  seneral.^To  entitle  merchandise  to 
free  entry  under  paragraph  644,  Act 
1913,  it  must  appear  that  it  is  a  wheat 
product  not  specially  provided  for  and 
that  it  is  imported  from  a  country  or 
sabdivision  thereof  which  does  not  im- 
pose a  duty  on  wheat  products  im- 
ported from  the  United  States.  U.  S. 
T.  Kuyper  &  Co.  (1915)  6  Ct  Cust 
App.  142. 

"Wheat"  is  used  in  the  act  of  1909 
without  limitation  or  qualification,  and 
in  the  absence  of  a  contrary  commercial 
custom  must  be  applied  to  every  kind 
and  class  of  merchandise  embraced  in 
the  term.  Schade  &  Co.  y.  U.  S.  (1914) 
5  Ct  Cust  App.  465. 

Wheat  bin  burned.— This  wheat  was 
stored  in  a  damp  condition  and  it  heated 
and  fermented  and  became  *'bin  burn- 
ed." To  prevent  further  deterioration 
it  was  subjected  to  a  process  of  dry 
heating.  Notwithstanding  the  commod- 
ity had  been  "bin  burned"  and  "dry 
heated"  it  remained  essentially  wheat 
and  was  bought  and  sold  as  wheat  At- 
wood-Stone  Co.  v.  U.  S.  (1914)  6  Ct 
Cust  App,  472.  See,  also,  U.  S.  v.  W. 
P.  Devereux  Co.  (C.  C.  1905)  135  Fed. 
428;  Malouf  ▼.  U.  S.  (1911)  1  Ct 
Cust  App.  437. 

Wheat  Injured  by  frosts— Wheat  in- 
jured by  frost  to  such  an  extent  as  to 


reduce  it  to  a  low  grade,  or  to  "no 
grade,"  but  which  can  still  be  used  for 
seed  and  for  making  flour,  is  dutiable  as 
wheat,  under  paragraph  234,  Act  1897, 
and  not  as  a  non enumerated  unmanu- 
factured article,  under  section  6  of  said 
act  U.  S.  V.  W.  P.  Devereux  Co.  (C. 
C.  1905)  135  Fed.  428. 

This  importation  was  of  frozen  Mani- 
toba wheat.  Even  if  it  be  assumed  that 
no  commercial  designation  was  shown, 
and  that  the  merchandise  here  was  im- 
properly classed  as  "no  grade,"  the  rec- 
ord and  the  samples  clearly  establish 
that  the  common,  ordinary  designation 
of  "wheat"  applies,  and  this  is  so, 
though  the  wheat  was  confessedly  of  in- 
ferior quality,  suitable  alone  for  animal 
food.  Schade  &  Co.  v.  U.  S.  (1914)  5 
Ct.  Cust  App.  4G5. 

Wheat  prepared  Into  food  product.— 

Wheat  that  has  been  boiled,  dried,  and 
ground  or  otherwise  broken,  constitut- 
ing thereby  a  food  product  has  lost  its 
character  as  a  grain  and  takes  on  a 
form,  nature,  appearance,  and  use  dif- 
fering distinctly  from  those  it  had  before 
being  subjected  to  the  described  treat- 
ment, and  it  cannot  be  properly  classi- 
fied as  wheat,  or  by  similitude  as  wheat 
Malouf  V.  U.  S.  (1911)  1  Ct  Cust  App. 
437. 


645.  All  barbed  wire,  galvanized  wire  not  larger  than  twenty 
one-hundredths  of  one  inch  in  diameter  and  not  smaller  than  eight 
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one-hundrcdths  of  one  inch  in  diameter  of  the  kind  commonly  used 
for  fencing  purposes,  galvanized  wire  fencing  composed  of  wires 
not  larger  than  twenty  one-hundredths  of  one  inch  in  diameter  nor 
smaller  than  eight  one-hundredths  of  one  inch  in  diameter,  and 
wire  commonly  used  for  baling  hay  or  other  commodities. 
646.  Witherite. 

Hotel  of  Deoiiioaji 

Native  carbonate  of  baryta^— Under 

paragraph  489,  Act  1897,  natiye  or  pre- 
cipitated carbonate  of  baryta  was  non- 


dutiable.     U.   S.  ▼.   Gabriel  &  SchaU 
(1910)  1  Ct  Cost.  App.  90. 


1. 

BlockB   or   Bticks,    rough-hewn,   sawed. 

etc. 

2. 

Boards  planed   for   splines. 

8. 

Boards   tongued  and  grooved. 

4. 

Firewood. 

5. 

Oun    blocks. 

6. 

Lumber   flreproofed. 

7. 

Pulp    woods. 

8. 

Round    timber. 

9. 

Sandalwood. 

10. 

Sawed    lumber. 

U. 

Shingles. 

647.  Wood:  Logs,  timber,  round,  unmanufactured,  hewn  or 
sawed,  sided  or  squared;  pulp  woods,  kindling  wood,  firewood, 
hop  poles,  hoop  poles,  fence  posts,  handle  bolts,  shingle  bolts,  gun 
blocks  for  gunstocks  rough  hewn  or  sawed,  or  planed  on  one  side ; 
hubs  for  wheels,  posts,  heading  bolts,  stave  bolts,  last  blocks,  wag- 
on blocks,  oar  blocks,  heading  blocks,  and  all  like  blocks  or  sticks, 
rough  hewn,  sawed,  or  bored ;  sawed  boards,  planks,  deals,  and  oth- 
er lumber,  not  further  manufactured  than  sawed,  planed,  and 
tongued  and  grooved;  clapboards,  laths,  pickets,  palings,  staves, 
shingles,  ship  timber,  ship  planking,  broom  handles,  sawdust,  and 
wood  flour ;  all  the  foregoing  not  specially  provided  for  in  this  sec- 
tion. 

Notea  of  Deeiaiona 

as  'Mressed  lumber/'  under  paragraph 
676.  U.  S.  V.  Dudley  (1897)  79  Fed. 
75,  24  C.  C.  A.  449,  affirming  Dudley  v. 
U.  S.  (C.  C.  1896)  74  Fed.  648,  and 
Judgment  affirmed  (1899)  19  Sup.  Ct 
801,  174  U.  S.  670,  43  L.  Ed.  1129. 

3.  Boards    tongued    and    grooved^— 

Lumber  planed  on  one  side,  and  tongued 
and  grooved,  to  be  used  as  flooring  and 
sheathing,  is  entitled  to  be  admitted  free 
of  duty,  as  "sawed  boards,  plank,  deals 
and  other  lumber,  rough  and  dressed," 
under  Act  1894,  par.  676,  and  is  not 
dutiable  as  "house  or  cabinet  furniture, 
of  wood,  wholly  or  partly  finished,  manu- 
factures of  wood,"  under  paragraph  181. 
U.  S.  V.  Dudley  (1899)  19  Sup.  Ct.  801, 
174  U.  S.  670,  43  L.  Ed.  1129,  affirming 
judgment  (1897)  79  Fed.  75,  24  C.  C. 
A.  449. 

4.  Firewood.— The  evidence  here  is 
that  not  over  30  per  cent  of  these  im- 
portations is  suitable  for  or  is  used 
for  making  matches,  and  that  the  re- 
mainder is  used  for  firewood.  The  mer- 
chandise—ends cut  from  deals  or  planks 
—should  be  classified  as  firewood,  and 
was  entitled  to  free  entry.  U.  S.  v. 
Saunders  (1914)  5  Ct  Cust  App.  102. 

5.  Gun  block8.^Under  Act  1883,  pre- 
Bcribing  rates  of  duty  on  wood  and 
wooden  wares,  gun  blocks,  which  are  not 
"rough-hewn  or  sawed  only,"  but  are 
planed  on  two  sides,  are  subject  to  an  ad 
valorem  duty  of  36  per  cent  U.  8.  v. 
WindmuUer  (C.  C.  1890)  42  Fed.  292. 

e.  Lumber  flreproofed^Lumber  which 

has  been  subjected  to  a  fireproofing 
process  that  largely  increases  its  value, 
but  which  can  stiU  be  applied  to  the  or- 
dinary uses  of  sawed  lumber,  held  not 
dutiable  as  manufactures  of  wood,  under 
paragraph  208,  Act  1897,  but  as  "saw- 
ed lumber/'  under  paragraph  195.    F. 


1.  Blocks  or  sticka^  rough-hewn,  aaw- 
ed;  etc^— In  construing  Act  1897,  par. 
200,  relating  to  "blocks  or  sticks, 
•  •  ♦  rough-hewn,  sawed,"  etc.,  held 
that  the  hewing  contemplated  is  a 
new  shaping,  and  that  the  sawing  is 
something  more  than  merely  sawing 
the  blocks  or  sticks  off  from  longer 
pieces.  U.  S.  v.  Pierce  (0.  0. 1905)  140 
Fed.  962,  judgment  affirmed  (1906)  147 
Fed.  199,  77  0.  O.  A.  425. 

The  question  is  whether  the  beading 
which  appears  upon  the  ceiling  lumber 
and  upon  some  of  the  novelty  siding 
serves  to  exclude  the  importation  from 
proper  classification  as  "not  further 
manufactured  than  sawed,  planed,  and 
tongued  and  grooved,"  paragraph  647, 
Act  1913.  The  planer  and  matcher  used 
in  dressing  sawed  boards  is,  in  fact,  sim- 
ply a  planing  machine,  and  its  work  is 
simply  planing,  whether  the  boards  are 
or  not  beaded  in  the  process.  "Planing" 
includes  beading,  the  beading  giving  the 
boards  no  new  name,  character,  or  use. 
The  free  entry  clause  applies.  U.  S.  v. 
Myers  8c  Co.  (1915)  5  Ct  Cust  App. 
541. 

2.  Boards  planed  for  spiinesw— Boards 

and  planks,  of  uniform  length,  width, 
and  thickness,  planed  and  matched  for 
splines,  are  not  dutiable  as  "manufac- 
tures of  wood,"  under  paragraph  181, 
Act  1894,  but  are  entitled  to  free  entry 
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W.  Myere  ft  C<k  v.  V.  S.  (1906)  147 
Fed.  204,  77  O.  €•  A.  430,  affirming  judg- 
ment U.  S.  ▼.  F.  W.  Myers  &  Co.  (C.  C. 
1905)  139  Fed.  344. 

7.  Pulp  woods.  — In  construing  the 
provision  in  paragraph  699,  Act  1897, 
for  "round  onmanufoctured  timber  in- 
cluding pulp  woods,"  held,  that  the  pulp 
wood  subjected  to  the  rossing  process, 
whereby  the  bark,  skin,  and  rough  plac- 
es are  removed,  is  not  manufactured  in 
any  true  sense;  also  that  it  is  not  nec- 
essary that  the  "pulp  woods"  should 
be  "round  unmanufactured  timber,"  "in- 
duffing"  being  used  as  equivalent  to 
"also."  U.  S.  V.  Pierce  (1906)  147  Fed. 
199,  77  C.  C.  A.  425,  affirming  judgment 
(C.  C.  1905)  140  Fed.  962. 

The  term  "pulp  woods"  in  paragraph 
699,  Act  1897,  has  no  commercial  sig- 
nification differing  from  its  ordinary 
meaning,  and  is  employed  as  a  short, 
comprehensive  expression  inteuded  to 
cover  pulp  wood  in  all  its  forms,  includ- 
ing such  as  has  been  subjected  to  the 
Tossing  process.    Id. 

8.  Round  timbor.p-In  Act  1897,  pars.  . 
194,  196,  provide,  respectively,  for 
"round  timber  used  in  building 
wharves,"  and  for  electric  light  poles, 
etc.;  and  paragraph  699  enumerates 
"round  unmanufactured  timber  •  •  • 
not  specially  provided  for."  Held,  that 
any  round  sticks  which  in  their  shape 
as  imported  are  used  for  any  of  the  pur- 
poses specified  in  said  paragraphs  194 
and  196,  either  in  the  rough  or  finished, 
are  subject  to  classification  under  those 
paragraphs,  rather  than  under  para- 
graph 699.  Perfection  Pile- Preserving 
Co.  V.  U.  S.  (C.  0. 1906)  147  Fed.  922. 

These  white  oak  logs  were  imported 
substantially  as  the  tree  had  fallen 
when  cut  down.  The  branches  had  been 
cut  off,  but  the  logs  had  not  been  peeled 
or  sided.  It  is  doubtful  if  importations 
of  this  character  and  condition  are  with- 
in the  letter  or  spirit  of  paragraph  200, 
Act  1909,  and  there  is  nothing  in  the 
record  so  convincing  of  the  contrary  as 
to  warrant  a  reversal.  The  logs  were 
properly  held  not  dutiable  as  being  the 
round  unmanufactured  timber  of  para- 


grap  712.    U.  S.  v.  BlacNaughton  (1913) 
6  Ct.  Gust.  App.  114. 

It  was  clearly  intended  in  paragraph 
712,  Act  1909,  to  include  in  the  phrase 
"round,  unmanufactured  timber"  some- 
thing other  than  logs;  that  timber 
should  not  have  there  a  restricted,  lim- 
ited meaning.  Articles  ejusdem  generis 
with  those  specifically  named  are  includ- 
ed, and  the  importation  accordingly  was 
entitled  to  free  entry.  U.  S.  v.  Nightin- 
gale  (1914)  5  Ct.  Cust.  App.  79. 

9.  Sandalwood.— Sandalwood,  in  pieces 
of  varying  sizes,  several  feet  long  and 
several  inches  thick,  to  which  nothing 

'has  been  done  beyond  removing  the  bark 
and  sawing  the  wood  into  lengths  con- 
venient for  transportation,  held  not  du- 
tiable under  paragraph  198,  Act  1897, 
as  "wood,  unmanufactured,  not  special- 
ly provided  for,"  but  free  of  duty,  under 
the  provision  in  paragraph  699  of  said 
act,  for  **logs  of  wood."  George  Lue- 
ders  &  Co.  v.  U.  S,  (C.  C.  1904)  131 
Fed.  655. 

10.  Sawed  lumberd— White  pine  lum- 
ber in  sticks  measuring  6  by  12  inches 
held  dutiable  as  "sawed  lumber,  not  spe- 
cially provided  for,"  under  paragraph 
195,  Act  1897,  and  not  as  timber  "hewn, 
sided  or  squared,"  under  paragraph  194. 
In  re  B.  W.  Rathbun  &  Co.  (C.  C.  1898) 
88  Fed.  257. 

By  Act  March  2,  1861,  §  20,  a  duty  of 
20  per  cent,  ad  valorem  was  laid  on 
"sawed  timber";  and  by  Act  June  6, 
1872,  §  1,  a  certain  duty  per  thousand 
feet  was  imposed  on  "sawed  lumber." 
The  Treasury  Department  construed  the 
latter  provision  to  supersede  the  for- 
mer. Both  provisions  were,  however, 
subsequently  re-enacted  in  section  2504, 
H.  S.  Held,  that  the  construction  of 
the  Treasury  Department  was  correct, 
and  that  the  mere  bringing  forward  into 
the  Revised  Statutes  of  the  two  provi- 
sions has  not  changed  the  previous  state 
of  the  law.  (1875)  16  Op.  Atty.  Gen. 
493. 

It.  Shingles.— Shingles,  not  specifical- 
ly enumerated  in  Act  1861,  held  dutiable 
as  manufactures  of  wood.  StockweU  v. 
U.  S.  (C.  C.  1870)  Fed.  Gas.  No.  13,466. 


648.  Woods:  Cedar,  including  Spanish  cedar,  lignum-vitae, 
lance-wood,  ebony,  box,  granadilla,  mahogany,  rosewood,  satin- 
wood,  and  all  forms  of  cabinet  woods,  in  the  log,  rough,  or  hewn 
only,  and  red  cedar  (Juniperus  virginiana)  timber,  hewn,  sided, 
squared,  or  round ;  sticks  of  partridge,  hair  wood,  pimento,  orange, 
myrtle,  bamboo,  rattan,  reeds  unmanufactured,  india  malacca 
joints,  and  other  woods  not  specially  provided  for  in  this  section, 
in  the  rough,  or  not  further  advanced  than  cut  into  lengths  suita- 
ble for  sticks  for  umbrellas,  parasols,  sunshades,  whips,  fishing 
rods,  or  walking  canes. 

Notes  of  Deoisioiui 


BamboOiP-SpIit  bamboo,  cut  into 
lengths  of  12  inches,  and  tied  in  bundles 
Intended  for  use  in  making  brooms, 
held  not  taxable  under  Act  1807,  par. 
208,  as  manufactures  of  wood,  but  is 
entitled  to  free  entry  as  "bamboo,  rat* 


tan,  and  reed  unmanufactured/'  under 
paragraph  700.  R.  Brauss  &  Co.  v.  U. 
S.  (C.  C.  1903)  120  Fed.  1017. 

The  splitting  and  cutting  into  lengths 
of  this  bamboo  does  not  in  fact  make  of 
it  anything  and  putting  it  up  into  bun- 
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dies  did  not  change  its  character.  It  has 
not  been  manufactured.  The  decisions 
and  the  legislative  history  of  the  rele- 
vant provision  show  the  merchandise 
was  entitled  to  free  entry  under  para- 
graph 713,  Act  1909.  U.  S.  v.  Steeb  & 
Co.  (1915)  6  Ct  Gust.  App.  275. 

Cabinet  woods.— Cabinet  wood,  sawed 
lengthwise  on  two  or  more  sides,  held 
not  free  of  duty,  under  paragraph  700, 
Act  1897,  for  "all  forms  of  cabinet  wood, 
in  the  log,  rough  or  hewn  only,"  but  du- 
tiable under  paragraph  198,  covering 
"cabinet  woods  not  further  manufactur- 
ed than  sawed."  I.  T.  Williams  &  Sons 
V.  U.  S.  (C.  C.  1903)  126  Fed.  838. 

The  issue  as  made  here  was  one  of 
fact,  whether  the  wood  of  the  importa- 
tion is  or  is  not  cabinet  wood  as  describ- 
ed in  paragraph  203,  Act  1909.  The 
board  found  that  oak,  poplar,  and  ash 
are  not  cabinet  woods  and  the  evidence 
supports  this  finding.  Paragraph  201 
applies.  U.  S.  V.  Mitsui  &  Co.  (1913)  4 
Ct.  Cust  App.  449. 

Dyers'  sticks.— Bamboo  dyers'  sticks, 
rounded  at  the  ends  and  smoothed  off  at 
the  joints,  are  covered  by  the  enumera- 
tion of  bamboo  in  Act  1897,  par.  700, 
rather  than  by  the  provision  for  wood, 
unmanufactured,  in  paragraph  198. 
U.  S.  V.  Knipschcr  &  Maas  Silk  Dyeing 
Co.  (C.  C.  1907)  152  Fed.  590. 

Dyers*  sticks  of  hard  wood,  which 
have  been  trimmed  and  peeled,  and  had 
the  rough  edges  removed,  and  the  ends 
rounded,  held  not  dutiable  as  manufac- 
tures of  wood,  under  Act  1897,  par.  208, 
but  as  wood  unmanufactured,  under  par- 
agraph 198.    Id. 

Rattaiiw— These  pieces  of  rattan  are 
not  further  advanced  than  cut  into 
lengths  suitable  for  umbrella  sticks,  etc 
They  cannot  be  said  to  be  by  their  con- 
dition definitely  appropriated  to  any 
specified  use.  They  were  entitled  to  free 
entry  under  paragraph  648,  Act  1913. 
U.  S.  V.  Larzelere  &  Co.  (1915)  6  Ct 
Cust.  App.  273. 

The  slab  rattan  and  the  broom  or  split 
rattan  of  the  importation  are  used  only 
in  the  manufacture  of  brooms  and  never 
in  the  manufacture  of  chairs.  They  did 
not  faU  within  paragraph  212,  Act  1909, 
but  were  entitled  to  free  entry  as  rat- 
tan unmanufactured.  Battan  &  Cane 
Co.  V.  U.  S.  (1915)  6  Ct.  Cust.  App.  1. 

Red  or  oanoo  oedar^— Lumber  manu- 
factured from  the  tree  botanically 
known  as  ''thuja  gigantea,"  and  com- 
monly called  "red  cedar"  or  "canoe 
cedar,"  is  not  within  the  exception  of 
"cedar  ♦  ♦  *  and  all  other  cab- 
inet woods,"  in  Act  Aug.  27,  1894,  par. 
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676,  but  is  entitled  to  free  entry  under 
that  paragraph.  In  re  Myers  (0.  C. 
1895)  69  Fed.  237. 

Reeds.— Reeds  not  cut  into  lengths, 
but  stripped  of  enamel  so  as  to  trans- 
form them  from  rattan  into  reed,  leav- 
ing the  inner  portion  intact,  are  free 
under  Act  1897,  par.  700,  as  "reeds 
unmanufactured."  U.  S.  v.  Foppes  (G. 
C.  1899)  99  Fed.  558. 

Rattan,  from  which  the  outer  bark  or 
enamel  ("chair  cane")  has  been  cut  by 
a  first  process  from  the  raw  material, 
leaving  a  product  known  in  trade  and 
commerce  in  the  United  States  at  the 
time  of  the  passage  of  the  tariff  adt  of 
1883,  as  ''round  reeds,"  are  duty  free, 
under  paragraph  770  of  that  act,  as 
"rattans  and  reeds,  unmanufactured." 
Foppes  V.  Magone  (C.  C.  1889)  40 
Fed.  570. 

The  articles  known  in  trade  and  com- 
merce at  the  same  date  as  "square 
reeds,"  "oval  reeds,"  and  "flat  reeds," 
being  obtained  by  a  farther  process  of 
cutting  from  the  "round  reeds,"  held 
liable  to  duty  under  Act  1883,  par.  482, 
as  "rattans  and  reeds,  manufactured 
but  not  made  up  into  completed  arti- 
cles, ten  per  centum  ad  valorem.     Id. 

Reeds  imported  in  the  rough  in  the 
crudest  form  in  which  such  reeds  are 
imported  are  unmanufactured,  and  fall 
within  the  terms  of  paragraph  713,  Act 
1909,  for  "reeds  unmanufactured 
*  *  •  or  not  further  advanced  than 
cut  into  lengths  suitable  for  sticks  for 
umbrellas,  parasols,  sunshades,  etc," 
although  not  suitable  for  sticks,  etc 
The  fact  that  a  further  provision  or 
exception  extended  the  paragraph  to 
reeds  partly  manufactured,  to  wit,  when 
advanced  but  not  further  than  cut  into 
lengths  suitable  for  sticks,  etc,  does 
not  exclude  the  importation  in  ques- 
tion therefrouL  The  further  provision 
was  not  designed  as  restrictive,  but  the 
words  employed  are  words  of  extension. 
U.  S.  V.  Winter  &  SmiUie  (1913)  4  Ct. 
Cust.  App.  522. 

Umbrella  stioks.— These  sticks  are  in 
the  rough  and  not  further  advanced 
than  cut  into  lengths  suitable  for  use 
in  making  umbrellas,  parasols,  etc 
They  remain  boxwood  sticks  in  the 
rough  and  their  principal  use,  as  was 
shown,  is  for  umbrella  or  parasol  han- 
dles, and  it  further  appears  that  um- 
brella handles  are  parts  of  umbrella 
sticks.  Paragraph  713,  Act  1909,  ap- 
plied, and  the  sticks  were  entitled  to 
free  entry.  U.  S.  v.  Benneche  (1916) 
6  Ct.  Cust  App.  92;  Same  v.  Qerdau 
Co.,  Id.  97. 


649.  Mechanically  ground  wood  pulp,  chemical  wood  pulp,  un- 
bleached or  bleached,  and  rag  pulp. 

Notes  of  DeoisioBji 

Dry  weight— <rhe  term  '*dry  weight,"  dry  weight  on  unbleached  chemical 
as  used  in  paragraph  415,  Act  1890,  Im-  wood  pulp,  and  seven  dollars  per  ton 
posing  a  duty  of  six  dollars  per  ton      dry  weight  on  bleached  chemical  wood 
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pulp,  does  not  refer  to  the  absolute 
dry  weight  of  the  material  immediately 
after  desiccation  in  a  kiln,  but  to  the 
air-dry  weight  as  understood  in  com- 
merce. U.  S.  V.  Perkins  (1896)  06 
Fed.  50,  13  C.  O.  A.  324. 

Wood  ptti p.— Wrapping  paper  held  not 
dutiable  as  wood  pulp.  See  paragraph 
328. 

Wood  flour,  produced  by  grinding 
small  pieces  of  wood  obtained  by  break- 
ing or  cutting  waste  wood,  etc.,  held 
dutiable  as  a  manufacture  of  wood  un- 
der Act  1897,  par.  206,  and  not  as 
•^ood  pulp,"  under  paragraph  393,  nor 
as  '*waste"  under  paragraph  463. 
Nairn  linoleum  Co.  v.  U.  S,  (C.  C. 
1907)  161  Fed.  955. 

Wood  ground  into  a  powder  by  a  dry 
process,  and  known  in  trade  both  as 
"wood  flour"  and  "wood  pulp,"  held  not 


dutiable  as  wood  pulp,  under  paragraph 
303,  Act  1894.  Goldman  y.  U.  S.  (C. 
O.  1898)   87  Fed.  193. 

Wood  flour  held  dutiable  as  a  manu- 
facture of  wood.  Lang  v.  U.  S.  (1913) 
4  Gt.  Gust  App.  464.  See,  also,  Salo- 
mon V.  Same  (1911)  2  Ct.  Gust.  App. 
92;  Rossman  y.  Same  (1911)  1  Gt. 
Gust.  App.  280. 

The  wood  pulp  of  this  importation 
and  the  pulp  wood  from  which  it  was 
manufactured  were  entitled  to  exporta- 
tion from  Ganada  into  the  United  States 
free  of  any  export  charge  or  prohibition 
or  restriction  upon  exportation,  and  it 
accordingly  falls  directly  within  the  pro- 
visions of  section  2  of  the  reciprocity 
act,  superseded  by  this  paragraph,  and 
is  thereby  entitled  to  free  entry.  Gliff 
Paper  Go.  v.  U.  S.  (1913)  4  Gt.  Gust 
App.  186. 


650.  Wool  of  the  sheep,  hair  of  the  camel,  and  other  like  ani- 
mals, and  all  wools  and  hair  on  the  skin  of  such  animals,  and  pa- 
per* twine  for  binding  any  of  the  foregoing.  This  paragraph  shall 
be  effective  on  and  after  the  first  day  of  December,  nineteen  hun- 
dred and  thirteen,  until  which  time  the  rates  of  duty  now  provided 
by  schedule  K  of  the  existing  law  shall  remain  in  full  force  and 

effect 

Notes  of  Deoisionfl 


Caliratta  skins.^-^he  growth  on  ca- 
bretta  skins  held  dutiable  as  **wool," 
under  Act  1897.  Lawrence  Johnson  & 
Co.  ▼.  U.  S.  (G.  G.  1907)  169  Fed.  189, 
judgment  affirmed  (1908)  166  Fed.  728, 
82  G.  G.  A.  418,  and  writ  of  certiorari 
denied  (1909)  29  Sup.  Gt  694,  214  U. 
&  511,  63  L.  Ed.  1062. 

ClaMlflcation  and  quality  of  wool^— 

Scoured  wool,  made  up  in  England  into 
the  form  of  "tops,"  which  were  after- 
wards purposely  torn  up  in  order  to  be 
imported  as  "waste,"  was  not  classifi- 
able under  the  act  of  1883  (22  Stat 
608)  as  "waste,"  nor  as  manufactures 
of  wool,  but  was  dutiable  at  60  cents 
per  pound,  under  the  provision  imposing 
treble  duties  upon  scoured  wool  as  com- 
pared with  unwashed  wool,  and  the  fur- 
ther provision  imposing  double  duties 
m  case  of  wools  purposely  changed  in 
character  or  condition  for  the  purpose 
of  evading  the  duty  properly  chargeable 
upon  them.  Patton  v.  U.  S.  (1895)  16 
Sup.  Gt  89,  92,  159  U.  S.  500,  40  L. 
Ed.  233,  affirming  (D.  G.  1891)  46  Fed. 
461. 

The  provision  in  the  act  of  1883  (22 
Stat  608)  imposing  double  and  treble 
duties,  respectively,  upon  wools  import- 
ed washed  and  wools  imported  scoured, 
refers,  not  to  the  commercial  designa- 
tion, but  to  the  fact  whether  the  wool 
has  been  actually  washed  or  scoured* 
or  is  imported  unwashed.    Id. 

The  statute  makes  the  appraised  val- 
ue of  wool  in  its  unwashed  state  the 
standard  for  determining  the  amount  of 
ad  valorem  duty  to  be  collected  upon 
washed  wooL    Arthur  y.  Pastor  (1883) 


3  Sup.  Gt  96,  98,  109  U.  S.  139,  27  L. 
Ed.  882. 

Gertain  bales  of  merchandise  purport- 
ing to  be  the  fleeces  of  the  unimproved 
North  Ghina  sheep  were  imported  from 
Shanghai,  the  papers  being  regular,  and 
free  from  all  question  of  fraud.  The 
goods  consisted  of  very  low  grade  wool, 
containing  a  large  mixture  of  coarse, 
short  hair,  and  cost  three  cents  a  pound 
in  Shanghai,  and  were  worth  but  nine 
cents  in  Baltimore.  The  importer  tes- 
tified that  he  had  lived  in  Ghina,  and 
had  dealt  in  the  fleeces  of  the  Ghina 
sheep,  and  that  the  importation  consist- 
ed of  such  fleeces.  A  customhouse  ex- 
pert, however,  testified  that  the  hair 
in  the  fleeces  was  goat's  hair,  and  on 
this  evidence  the  collector  and  board 
of  appraisers  placed  the  importation  in 
class  2,  par.  377,  Act  Oct  1,  1890,  and 
assessed  a  duty  of  12  cents  a  pound, 
and  this  conclusion  was  sustained  by 
the  circuit  court  Held,  that  an  ap- 
pellate court,  taking  judicial  notice  of 
the  fact  that  a  large  proportion  of  hair 
grows  on  the  bodies  of  unimproved 
sheep,  would  find  that  the  whole  im- 
portation consisted  of  the  fleece  of  the 
sheep,  and  therefore  belonged  to  class 
3,  (paragraph  378,)  and  was  dutiable  at 
32  per  cent,  ad  valorem.  Lyon  v.  Ma- 
rine (1893)  65  Fed.  964,  6  G.  G.  A. 
359. 

The  importation  of  wool  separated  as 
to  colors  by  entire  fleeces,  the  colors 
being  of  different  values,  and  entered 
for  duty  as  washed  wool  of  the  third 
class,  is  not  within  paragraph  383  of  the 
tariff  act  of  1890,  which  imposes  doqble 
duties  upon  wool  ''which  shall  be  im- 
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ported  in  asy  other  than  ordinary  con- 
dition, or  which  shall  be  changed  in  its 
character  or  condition  for  the  purpose 
of  evading  the  duty,  •  *  ♦  or  which 
has  been  sorted  or  increased  in  value 
by  the  rejection  of  any  part  of  the  orig- 
inal fleece."  In  re  Higgins  (1893)  55 
Fed.  278,  6  C.  0.  A-  104,  affirming  (C. 
C.  1892)  50  Fed.  ,910. 

The  proviso  excepting  ''wools  on 
which  duty  is  assessed  amounting  to 
three  times  or  more  than  that  which 
would  be  assessed  if  said  wool  was  im- 
ported unwashed"  from  the  double  duty 
imposed  by  paragraph  383  of  the  tariff 
act  of  1890  on  wools  sorted  in  quality 
for  the  purpose  of  evading  duty  cannot 
be  restricted  to  those  classes  of  wool 
upon  which  the  act  assesses  duty  by  the 
express  term  "unwashed."    Id. 

The  standard  samples  of  wool  pre- 
scribed by  the  Secretary  of  the  Treas- 
ury on  the  authority  of  Act  1897,  par. 
352,  are  conclusive  in  respect  to  clas- 
sification and  quality,  except,  perhaps, 
where  the  issue  is  one  of  fraud  or  mis- 
take, and  regulations  in  respect  to  such 
samples  are  not  subject  to  review  by 
the  courts  or  the  Board  of  General  Ap- 
praisers; and  where  imported  wools 
answer  the  quality  of  the  standard  sam- 
ples, they  should  be  classified  accord- 
ingly regardless  of  whether  such  stand- 
ards operate  unjustly,  oppressively,  or 
disproportionately  to  other  classifica- 
tions and  values.  U.  S.  v.  American 
Express  Co.  (C.  C.  1910)  177  Fed.  735. 

In  Act  1897,  par.  349,  relating  to 
wools,  the  words  "merino  blood,  imme- 
diate or  remote,"  convey  an  unmistak- 
able meaning,  and  include  wool  in  which 
the  presence  of  merino  blood  is  marked, 
'though  of  inferior  quality.    Id. 

Wools  are  classified  in  paragraphs 
349,  350,  and  351,  Act  1897,  according 
to  quality,  and  not  place  of  origin,  and 
wool  of  English  blood,  containing  no 
perceptible  mixture  of  merino,  belongs 
in  class  2,  and  is  dutiable  under  para- 
graph 350,  although  imported  from  New 
Zealand.  Hempstead  v.  U.  S.  (G.  G. 
1902)   lie  Fed.  99. 

The  "sorting  clause"  (so  called)  of 
paragraph  383,  Schedule  K,  Tariff  Act 
Oct.  1,  1890  (26  Stat.  567),  applies  to 
wools  of  all  classes.  In  re  Higgins  (G. 
G.  1892)  50  Fed.  910,  judgment  affirmed 
U.  S.  V.  Higgins  (1893)  55  Fed.  278, 
5  G.  G.  A.  104, 

Schedule  E,  Tariff  Act  1883,  impos- 
ing a  double  duty  upon  "wool  of  the 
sheep  ♦  ♦  •  imported  in  any  other 
than  ordinary  condition,  as  now  and 
heretofore  practiced,"  etc.,  is  not  to  be 
restricted  to  wool  changed  in  its  char- 
acter or  condition  for  the  purpose  of 
evading  the  duty,  nor  to  wool  reduced 
in  value  by  the  admixture  of  dirt  or  any 
other  foreign  substance,  but  to  cover 
also  wool  advanced  or  improved  beyond 
such  "ordinary  condition."  Juillard  v. 
Magone  (G.  G.  1889)  37  Fed.  857. 

The  rate  on  washed  wool  is  computed 
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by  doubling  the  specific  and  ad  valorem 
rates  for  unwashed  wool.  R.  S.  S  2504, 
Schedule  L.  Foster  ▼.  Simmons  (G.  C. 
1878)  Fed.  Gas.  No.  4,982a. 

Where  wool  imported  has  been  chang- 
ed from  one  condition  to  another  for 
the  purpose  of  evading  duty,  whether 
the  condition  in  which  it  was  entered 
was  a  customary  condition  in  which 
wool  was  Imported  prior  to  the  date  of 
the  act  of  1883  or  not,  it  is  subject  to 
double  duty.  U.  a  v..Patton  (D.  C. 
1891)  46  Fed.  461. 

In  the  tariff  act  of  1883,  in  the  enu- 
meration of  wools  of  the  first  dass,  as 
"wools  of  merino  blood,  near  or  re- 
mote," "remote"  Is  limited  to  mean 
within  the  limit  of  merino  blood  requi- 
feite  to  characterize  the  wool  as  pos- 
sessing merino  qualities,  and  adding  to 
the  value.  U.  S.  v.  Midgley  (D.  C 
1890)  42  Fed.  668. 

A  wool  was  originally  placed  in  the 
third  class  by  the  examiner,  who  after- 
wards, upon  the  orders  of  the  appvais- 
er,  made  another  examination,  and  plac- 
ed it  in  the  second,  and,  upon  the  re- 
fusal of  the  appraiser  to  indorse,  made 
a  third  examination,  and  placed  it  in 
the  first  class.  On  trial  several  ex- 
perts testified,  upon  seeing  the  wool  for 
the  first  time,  that  it  was  plainly  cloth- 
ing wool  (first  dass).  Held,  that  the 
fact  of  the  original  judgment  of  the 
government  examiner  was  evidence  for 
the  defendant  as  to  the  "grade"  of  the 
wool,  and  to  impeach  the  reliability  of 
plaintifTs  expert  testimony  produced  at 
the  trial.    Id. 

Goat  halr^— In  Schedule  K  of  the  act 
of  March  3,  1883  (22  Stat  488),  the 
words,  in  dass  2,  "combing  wools," 
apply  only  to  the  first  part  of  the 
clause,  which  enumerates  wools,  and  not 
to  the  latter  part,  reading,  "and  also 
all  hair  of  the  alpaca,  goat,  and  other 
like  animals;"  and  such  hairs,  wheth- 
er fit  for  combing  or  not,  are  dutiable 
at  a  uniform  rate  of  10  cents  a  pound. 
Gommon  goat  hair  Is  therefore  included 
in  this  specification,  and  is  not  com- 
prehended in  the  clause  (paragraph 
717)  relating  to  hair  "not  specially  pro- 
vided for  in  this  act"  Goo  per  v.  Dob- 
son  (1895)  15  Sup.  Gt  568,  157  U.  S. 
148,  39  L.  Ed.  652,  reversing  Dobson  v. 
Gooper  (D.  G.  1891)  46  Fed.  184,  and 
approving  U.  S.  v.  Hopewell  (1892)  51 
Fed.  798,  2  G.  G.  A.  510. 

Under  Act  1890,  common  goat  hair, 
even  if  not  fit  for  combing,  is  dutiable 
at  12  cents  a  pound,  under  Schedule  K, 
par.  377,  dass  2,  and  is  not  embraced 
in  paragraph  604  of  the  free  list  U. 
S.  V.  Hopewell  (1892)  51  Fed.  798,  2 
G.  G.  A.  510,  reversing  In  re  Ghase 
(G.  G.  1892)  48  Fed.  630. 

"Like  antmais."— A  sheep,  in  respect 
to  its  fleece,  is  not  a  "like  animal"  to 
the  goat,  within  Act  1890,  par.  377, 
classifying  wools.  Lyon  v.  Marine 
(1893)  55  Fed.  964,  5  a  G.  A.  359. 
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Slieepskiiiftw— Under  the  tariff  act  of 
July  30,  1846  (0  Stat  42),  imported 
sheepskins,  dried  with  the  wool  on  them, 
do  not  come  within  the  class  of  "raw 
bides,  and  skins  of  all  kinds,  whether 
dried,  salted  or  pickled,  not  otherwise 
provided  for;"  nor  can  the  skins  be 
treated  as  coming  within  that  class,  and 
the  wool  upon  them  estimated  separate- 
ly, as  "wool  unmanufactured;"  but  the 
skins  and  wool  together  must  be  charged 
with  a  duty  of  20  per  cent  ad  valorem, 
as  nonenumerated  articles.  De  Forest 
V.  Lawrence  (1851)  64  U.  S.  (13  How.) 
274, 14  L.  Ed.  143;  Coggill  y.  Lawrence 
(C.  C.  1850)  Fed.  Cas.  No.  2,956. 

As  to  the  coat  on  so-called  mocha 
whitehead  sheepskins,  which  contains  a 
percentage  of  wool  of  a  low  order,  held, 
that  it  is  subject  to  the  duty  provided 
for  wools  on  the  skin  in  paragraphs  351, 
358,  360,  Act  1897,  and  is  not  free  of 
daty  under  paragraph  664,  relating  to 
raw  skins,  "except  sheepskins  with  the 
wool  on."  Goat  &  Sheepskin  Import  Co. 
▼.  U.  S.  (C.  C.  1905)  141  Fed.  493,  judg- 
ment  affirmed  (1906)  145  Fed.  1022,  74 


0.  0.  A.  82,  which  is  reversed  (1907) 
27  Sup.  Ct.  634,  206  U.  S.  194,  51  L.  Bd. 
1022. 

Paragraph  360,  Act  1897,  must  be  tak- 
en to  refer  to  skins  with  wool  upon  them 
of  such  character  and  quantity  that  it 
would  be  profitable  to  remove  this  wool 
from  the  skins;  and  there  being  no 
question  here  that  the  importation  of 
raw  sheepskins  was  not  of  that  kind,  but 
was  of  skins  the  wool  upon  which  could 
not  be  removed  with  profit,  following 
the  rule  established  by  a  long-continued 
practice  in  the  customs  administrative 
service,  these  were  free  of  duty  under 
paragraph  562.  IT.  S.  v.  Heckman 
(1911)  1  Ct  Gust  App.  272.  See,  also. 
Same  v.  Bennet  (1895)  66  Fed.  299,  13 
0.  C.  A.  446;  Lawrence,  Johnson  & 
Co.  V.  U.  S.  (C.  C.  1903)  124  Fed.  1000. 

Welghtw^Wool  must  pay  duty  on  its 
weight  on  arrival,  though  the  same  was 
increased  by  absorption  of  moisture, 
where  not  exposed  to  or  injured  by  sea 
water.  U.  S.  v.  Choteau  (D.  C.  1855) 
Fed.  Cas.  No.  14,793. 


651.  Wool  wastes:  All  noils,  top  waste,  card  waste,  slubbing 
waste,  roving  waste,  ring  waste,  yarn  waste,  bur  waste,  thread 
waste,  garnetted  waste,  shoddies,  mungo,  flocks,  wool  extract,  car- 
bonized wool,  carbonized  noils,  and  all  other  wastes  not  specially 
provided  for  in  this  section.  This  paragraph  shall  be  effective  on 
and  after  the  first  day  of  December,  nineteen  hundred  and  thir- 
teen, until  which  time  the  rates  of  duty  now  provided  by  schedule 
K  of  the  existing  law  shall  remain  in  full  force  and  effect. 

Notes  of  Deoisions 


Noil8.^-Gamel'8  hair  noils,  being  the 
short  hair  of  the  camel,  obtained  by 
combing,  were  dutiable  as  noils,  under 
paragraph  388,  Act  1890,  and  not  as 
camel's  hair  of  the  second  class,  under 
paragraphs  377  and  384,  or  as  waste, 
under  paragraph  472.  Lobsitz  v.  U.  S. 
(C.  0.  1896)  75  Fed.  834,  appeal  dis- 
missed (1897)  89  Fed.  1018,  32  C.  C.  A. 
609. 

Reviewing  the  authorities  bearing  on 
the  paragraph  of  the  tariff  involved,  it 
is  clear  that  the  "wool  wastes"  of  para- 
graph 65il,  Act  1913,  embracing  as  it 
does  all  noils,  includes  noils  of  hair 
from  Angora  or  alpaca  goats.  Crim- 
mins  &  Pierce  v.  U.  S.  (1915)  6  Ct. 
Gust.  App.  137. 

Wool  waste*— Mill  sweepings  held  not 
classifiable  as  wool  ?raste.  See  para- 
graph 566. 

Merchantable  wool  "tops,"  which  have 
been  torn  into  fragments  for  the  pur- 
pose of  changing  their  character  from 
that  of  tops  to  that  of  "waste,"  in  or- 
der to  evade  the  duty  to  which  the  wool 
would  be  subject  in  the  form  of  tops,  is 
Hable  to  pay  the  double  duty  expressly 
imposed  in  such  cases  by  the  act  of  1883, 
irrespective  of  the  question  whether 
such  tom-up  tops  were  commercially 
known  as  **waste"  or  "top  waste"  or 
not  Patton  v.  U.  S.  (1895)  16  Sup. 
Ct  89. 159  U.  S.  600,  40  L.  Ed.  233,  af- 


firming judgment  IT.  S.  v.  Patton  (D.  C. 
1891)  46  Fed.  461. 

The  word  "waste,"  as  used  in  respect 
to  wools  in  the  tariff  act  of  1883  (22 
Stat.  508),  means  refuse,  or  material 
that  is  not  susceptible  of  being  used  for 
the  ordinary  purposes  of  manufacture. 
It  does  not  presuppose  that  the  arti- 
cle is  absolutely  worthless,  but  that  it 
is  unmerchantable,  and  used  for  purpos- 
es for  which  merchantable  material  of 
the  same  class  is  unsuitable.    Id. 

Clippings  of  woolen  material,  pro- 
duced in  the  process  of  making  up  gar- 
ments, are  "rags,"  within  both  the  pop- 
ular and  the  commercial  signification  of 
the  term,  and  are  more  specifically  pro- 
vided for  as  "woolen  rags,"  in  paragraph 
363,  Act  1897,  than  in  paragraph  362 
of  said  act,  as  "wastes  composed  wholly 
or  in  part  of  wool,  not  specially  provid- 
ed for."  U.  S.  V.  Pearson  &  Emmott 
(1905)  137  Fed.  1021,  70  C.  C.  A.  306, 
affirming  judgment  (0.  C.  1904)  131 
Fed.  571. 

Waste  pieces  of  cloth,  composed  in 
part  of  rubber,  cotton,  and  wool,  held 
to  be  dutiable  as  "waste,  composed  in 
part  of  wool,"  under  Act  1890,  par.  388, 
and  not  as  "waste,  not  specially  provided 
for  in  this  act."  U.  S.  v.  Gummings  (0. 
C.  1895)  65  Fed.  495. 

Pulverized  waste  or  flock  or  shoddy 
is  dutiable  as  "waste  or  shoddy"  and 
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Dot  as  a  manufacture  of  wool.  Act  July 
30,  1846.  Lennig  v.  Maxwett  (C.  C. 
1853)  Fed.  Cas.  No.  8,243. 

"Wool  waste,*'  as  employed  in  the 
tariff  acts,  signifies  such  parts  or  par- 
ticles of  wool  as  are  thrown  off  in  the 
several   processes    of   manufacture    of 


wool  in  wool  or  worsted  fabrics,  and 
does  not  include  wool  which  has  been 
prepared  for  spinning,  and  artificially 
and  intentionally  made  into  a  form  like 
such  parts  or  particles,  even  if  some- 
times called  "waste"  by  the  trade.  17. 
S.  V.  Patton  (D.  C.  1891)  46  Fed.  461. 


652.  Original  paintings  in  oil,  mineral,  water,  or  other  colors, 
pastels,  original  drawings  and  sketches  in  pen  and  ink  or  pencil 
and  water  colors,  artists'  proof  etchings  unbound,  and  engravings 
and  woodcuts  unbound,  original  sculptures  or  statuary,  including^ 
not  more  than  two  replicas  or  reproductions  of  the  same ;  but  the 
terms  "sculpture"  and  "statuary"  as  used  in  this  paragraph  shall 
be  understood  to  include  professional  productions  of  sculptors 
only,  whether  in  round  or  in  relief,  in  bronze,  marble,  stone,  terra 
cotta,  ivory,  wood,  or  metal,  or  whether  cut,  carved,  or  otherwise 
wrought  by  hand  from  the  solid  block  or  mass  of  marble,  stone, 
or  alabaster,  or  from  metal,  or  cast  in  bronze  or  other  metal  or 
substance,  or  from  wax  or  plaster,  made  as  the  professional  pro- 
ductions of  sculptors  only;  and  the  words  "painting"  and  "sculp- 
ture" and  "statuary"  as  used  in  this  paragraph  shall  not  be  under- 
stood to  include  any  articles  of  utility,  nor  such  as  are  made  whol- 
ly or  in  part  by  stenciling  or  any  other  mechanical  process;  and 
the  words  "etchings,"  "engravings,"  and  "woodcuts"  as  used  in 
this  paragraph  shall  be  understood  to  include  only  such  as  are 
printed  by  hand  from  plates  or  blocks  etched  or  engraved  with 
hand  tools  and  not  such  as  are  printed  from  plates  or  blocks  etched 
or  engraved  by  photochemical  or  other  mechanical  processes. 

Notes  of  Deoisions 

of  great  value  and  high  artistic  charac- 
ter, consisting  of  a  ewer  and  tray  made 
of  copper,  and  enameled  by  a  process 
not  now  understood,  are  not  covered 
by  the  provision  in  paragraph  159,  Act 
1897,  for  ''sheets,  plates,  wares,  or  arti- 
cles of  iron,  steel,  or  other  metal,  enam- 
eled or  glazed  with  vitreous  glasses,*' 
but  dutiable  under  paragraph  454,  as 
"paintings  in  oil  or  water  colors."  Am- 
erman  v.  U.  S.  (0.  O.  1900)  124  Fed. 
298. 

Artistic  paintings  in  oil  on  a  plain 
slab  of  porcelain,  intended  solely  for 
ornamental  purposes,  and  not  suscepti- 
ble of  any  other  use,  and  whose  valua- 
ble and  distinctive  feature  is  the  paint- 
ing, and  not  the  porcelain,  are  dutiable 
as  "paintings  in  oil  or  water  color"  at 
15  per  cent,  ad  valorem,  under  para- 
graph 465,  and  not  as  "porcelain  ware, 
painted,*'  under  paragraph  100,  of  the 
act  of  October  1, 1890.  In  re  Davis  Col- 
lamore  (C.  C.  1893)  53  Fed.  1006. 

Professional  production  of  a  soulptor. 

—See,  also,  notes  under  paragraph  376. 

Bronze  statue,  molded,  but  finished 
by  the  hand  of  the  sculptor,  held  not 
dutiable  as  statuary,  etc.  See  para- 
graph 167. 

Manufactures  of  marble  held  not  free 
as  articles  the  production  of  a  sculptor. 
See  paragraph  98. 

Plaintiff  imported  bronze  statues  and 
statuettes,  and,  being  compelled  to  pay 
45  per  cent,  sued  to  recover  back  all 
but  10  per  cent.    It  was  shown  that  all 


Biock8.^In  Act  1897,  par.  454,  relat- 
ing to  "statuary  ♦  *  *  wrought  by 
hand  from  a  solid  block  or  mass  of  mar- 
ble ♦•  *  or  from  metal,"  the  words 
"solid  block,"  etc.,  do  not  refer  to  met- 
aL"  U.  S.  V.  Tiffany  &  Co.  (1908) 
160  Fed.  408,  87  C.  C.  A.  360,  affirming 
judgment  Tiffany  &  Co.  v.  U.  S.  (C.  0. 
1907)  154  Fed.  168. 

The  provision  in  paragraph  454,  Act 
1897,  for  statuary  produced  from  "a 
solid  block  or  mass  of  marble,"  etc.,  is 
not  limited  to  statuary  made  from  single 
blocks,  and  is  held  to  include  certain 
statues,  each  carved  from  three  solid 
blocks  of  marble.  U.  S.  v.  Perry  (C.  0. 
1904)  133  Fed.  841. 

Busts  of  metaL^It  seems  that  busts 
of  lead  are  duty  free,  under  Act  1832, 
as  "all  busts  of  marble,  metal,  or  plas- 
ter," though  put  in  that  form  to  avoid 
the  duty  on  lead  in  pigs,  bars,  and 
sheets.  U.  S.  v.  Levitt  (D.  C.  1842) 
Fed.  Cas.  No.  15,594. 

Frames^— Frames  of  paintings  held 
dutiable  as  manufactures  of  wood.  See 
paragraph  176. 

Paintings  In  oil  or  water  color^-^ee, 
also,  notes  under  paragraph  376. 

Ceilings,  painted  on  wood  taken  from 
a  palace  in  Italy,  should  be  classified 
under  Act  1897,  par.  454,  as  paintings  in 
oil,  and  not  under  paragraph  208,  as 
manufactures  of  wood  not  specially  pro- 
vided for.  White  v.  U.  S.  (O.  C.  1902) 
113  Fed.  855. 

Certain  antique  mythological  paintings 
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of  the  statues,  except  two,  were  made 
by  manufacturers  or  mechanics,  by 
means  of  artists'  models,  from  which 
any  number  could  be  cast.  Expert  wit- 
nesses testified  that  the  process  was 
purely  mechanical,  but  that  it  was 
necessary  to  use  the  model  of  a  sculp- 
tor. There  was  testimony  that  two  of 
the  statues  were  modeled  by  an  artist, 
and  manufactured  under  his  personal 
supervision.  Held,  that  it  was  error  to 
refuse  to  instruct  in  behalf  of  defendant 
that  if  the  imported  articles  were  made, 
not  by  professional  sculptors  or  statu- 
aries, or  by  their  assistants,  under 
their  direction,  but  by  skilled  workmen 
or  mechanics  in  the  employ  of  the  manu- 
facturer, the  verdict  should  be  for  de- 
fendant Merritt  v.  Tiffany  (1889)  10 
Sup.  Ct  62,  132  U.  S.  107,  33  U  Ed. 
299. 

Marble  statues,  executed  by  pro- 
fessional sculptors  in  the  studio  and 
under  the  direction  of  another  profes- 
sional sculptor,  whether  from  models 
JDst  made  by  a  professional  sculptor, 
or  from  antique  models  whose  author  is 
nnknown,  held  to  be  "professional  pro- 
ductions of  a  statuary  or  of  a  sculptor,** 
liable  to  a  10  per  cent,  ad  valorem  duty 
under  R.  S.  §  2504,  Schedule  M.  Tut- 
ton  V.  Viti  (1883)  2  Sup.  Ct  687,  689, 
108  U.  S.  312,  27  li.  Ed.  737. 

A  statue  of  great  value  and  high 
artistic  merit,  in  which  bronze  was 
overwhelmingly  predominant  in  bulk, 
though  ivory  was  the  component  of 
chief  value,  was  produced  by  the  "cire 
perdue**  process.  After  the  metal  part 
was  cast,  it  was  gone  over  carefully 
by  hand  by  a  renowned  sculptor,  who 
thereby  made  the  alterations  necessary 
to  the  execution  of  his  artistic  concep- 
tions; this  being  the  important  part, 
which  gave  the  piece  its  distinctive  per- 
sonal character.  The  entire  work,  from 
the  original  conception  to  the  last 
touch,  was  under  the  sculptor*s  con- 
stant supervision,  and  he  did  everything 
that  a  sculptor  could  do  to  make  his 
work  complete.  Held,  that  this  statue 
was  within  the  provision  of  Act  1897, 
par.  454,  for  "such  statuary  as  is  cut 
carved,  or  otherwise  wrought  by  hand 

*  *  *  from  metal,  and  is  the  pro- 
fessional production  of  a  statuary  or 
sculptor  only.*'  U.  S.  v.  Tiffany  &  Co. 
(1908)  160  Fed.  408.  87  C.  C.  A.  360. 

The  phrase  "professional  production 
of  a  sculptor,**  as  used  in  Act  1897,  par. 
454,  providing  that  "the  term  'statuary' 

♦  •  •  shall  be  understood  to  include 
only  such  statuary  *  ♦  ♦  as  is  the 
professional  production  of  a  statuary 
or  sculptor,'*  must  be  considered  as  syn- 
onymous with  "productions  of  a  profes- 
sional sculptor."  XT.  S.  V.  Townsend 
(1902)  113  Fed.  442,  61  0.  0.  A.  276. 

Statues  cut,  carved,  and  wrought  by 
hand  from  a  solid  block  of  marble,  by  a 
person  who  is  a  graduate  of  a  recognis- 
ed school  of  art  are  "statuary,  the 
work  of  a  professional  iculptor,"  within 


paragraph  454,  Act  1897,  and  entitled 
to  entry  as  such,  without  regard  to  the 
purpose  for  which  they  are  to  be  used. 
U.  S.  V.  Townsend  (1901)  112  Fed. 
1023,  50  O.  C.  A.  680,  affirming  judg- 
ment Townsend  v.  U.  S.  (0.  C.  1901) 
108  Fed.  801. 

Carved  figures  or  statues  in  wood, 
made  by  a  professional  statuary  or 
sculptor  from  designs  made  by  another 
professional  statuary  or  sculptor, 
shown  by  full-sized  drawings,  in  the 
making  of  which  statues  it  was  neces- 
sary to  first  model  them  in  clay,  and 
then  take  a  plaster  cast,  from  which 
the  work  in  wood  was  done,  are  "stat- 
uary,** entitled  to  free  entry,  under 
paragraph  575  in  the  free  list  of  the 
tariff  act  of  1894,  and  are  not  dutiable 
as  manufactures  of  wood,  under  para- 
graph 181.  U.  S.  V.  Morris  European  & 
American  Exp.  Co.  (1900)  101  Fed. 
Ill,  41  C.  C.  A.  240,  affirming  judg- 
ment Morris  European  &  American 
Exp.  Co.  V.  U.  S.  (C.  C.  1899)  94  Fed. 
643. 

A  single  bronze  statuette,  imported 
for  the  purpose  of  being  added  to,  and 
becoming  a  part  of,  a  pre-existing  col- 
lection, held  not  a  "collection  of  antiqui- 
ties," within  Act  1890,  par.  524,  but 
dutiable  as  statuary  wrought  by  hand, 
under  paragraph  465.  In  re  Glaenzer 
(1893)  55  Fed.  642,  5  C.  O.  A.  225,  re- 
versing judgment  (C.  C.  1892)  49  Fed. 
730. 

In  Act  1897,  par.  454,  the  definition 
there  given  the  term  "  *statuary*  as 
used  in  this  act,*'  governs  the  provision 
for  "statuary**  in  section  3,  and  the 
reciprocal  commercial  agreements 
negotiated  as  provided  in  said  section. 
Altman  &  Co.  v.  U.  S.  (C.  C.  1909)  172 
Fed.  161,  judgment  affirmed  B.  Altman 
&  Co.  V.  Same  (1912)  32  Sup.  Ct  593, 
224  U.  S.  583,  56  L.  Ed.  894. 

Held,  that  a  "cistern**  in  several 
pieces,  with  figures  sculptured  thereon 
in  almost  full  relief,  is  "statuary,**  vrith- 
in  the  meaning  of  that  term  as  used  in 
Act  1897,  par.  454.  U.  S.  v.  American 
Express  Co.  (C.  C.  1905)  139  Fed.  89. 

A  marble  figure,  produced  in  the 
establishment  of  a  professional  sculp- 
tor, under  whose  instructions  the 
original  model  was  made,  and  who  gave 
such  oral  instructions. and  other  super- 
vision as  were  necessary  to  insure  a 
faithful  reproduction  of  the  design,  is 
held  to  be  "statuary,**  vnthin  the  mean- 
ing of  paragraph  454,  Act  1897,  where 
it  is  provided  that  that  term,  wherever 
used  in  the  act,  "shall  be  understood  to 
include  only  such  statuary  *  •  *  as 
is  the  professional  production  of  a 
statuary  or  sculptor  only.'*  Sibbel  v. 
U.  S.  (C.  C.  1900)  124  Fed.  105. 

Statues  carved  out  of  wood  by  a  pro- 
fessional sculptor  may  be  admitted  free 
of  duty,  as  "the  professional  production 
of  a  statuary  or  sculptor,*'  although  the 
design  was  produced  by  an  artist  in  the 
United    States.     Morris    European    & 
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American  Exp.   Co.  v.  U.   S.    (C.   a  Sterling  Bronw  Co.  (1913)  4  Ct.  Cost. 

1S99)  d4  Fed.  643.  App.  389. 

Under  R.  S.  §  2504,  the  artistic  work  Bronze  and  ivory  statue  held   duti- 

of  a  professional  sculptor  is  liable  to  a  able   as  a  sculpture  under  paragraph 

duty  of  10  per  cent  ad  valorem,  and  470,  Act  1900.    U.  S.  v.  Maason  (1912) 

is  not  to  be  classed  with  "all  manu-  3  Ct  Cust  App.  168. 

factures  of  marble  not  otherwise  pro-  Statuary    wrovght    from     metalw— In 

vided  for,"  which  are  liable  to  a  duty  ^^t  1897,  par.  454,  the  provision  for 

of  50  per  cent  ad  valorem.    Vitl  v.  Tut-  *<gtatuary     *    •    ♦     wrought     *    *    • 

ton  (C.  C.  1882)  14  Fed.  241,  judgment  £pom  metal"  does  not  require  metal  to 

affirmed  Tutton  v.  Viti  (1883)  2  Sup.  ^   the   only  component,   or  even   the 

Ct  687,  108  U.  S.  312,  27  L.  Ed.  737.  component  of  chief  value.    It  is  enough 

A  winged  figure  of  a  woman,  conced-  if  ^  go  greatly  predominate  as  to  char- 

edly  a  sculpture,  upon  a  pedestal  made  acterize  the  entire  work.    U.  S.  v.  Tif- 

of  a  square  shaft  with  a  carved  capital  fany  &  Co.  (1908)  160  Fed.  408,  87  0. 

and  base,  the  testimony  showing  that  q,  ^.  300. 

the  monument  was  ordered,  designed.  The  provision  for  "statuary    ♦    •    • 

and  made  as  an  entirety,  was  dutiable  wrought    by    hand      •      *      *      from 

as  an   entirety   under   paragraph  470,  metal,"  in  Act  1897,  par.  454,  does  not 

Act  1909.     U.  S.  V.  Haaker   (1913)  4  include  a  bronze  statue  cast  in  a  foun- 

Ct  Cust.  App.  508.  dry  by  artisans  from  a  model  that  was 

Highly  ornamented  columns  made  of  made  in  plastic  material  by  an  artist, 

solid  marble  were  found  by  the  board  but  upon  which  he  did  little  or  no  re- 

to  be  sculptures  and  dutiable  as  such  touching.     Altman  &  Co.  v.  IT.  S.   (C. 

under  paragraph  470,  Act  1909.    On  the  C.  1909)  172  Fed.  161,  judgment  affirm- 

whole  record  it  does  not  appear  that  the  ed  B.  Altman  &  Co.  v.  U.  S.  (1912)  32 

finding  of  the  board  is  clearly  against  Sup.  Ct  593,  224  U.  S.  583,  56  L.  Ed. 

the  weight  of  the  testimony.    U.  S.  v.  894. 

653.  Works  of  art,  drawings,  engravings,  photographic  pictures,  and 
philosophical  and  scientific  apparatus  brought  by  professional  artists, 
lecturers,  or  scientists  arriving  from  abroad  for  use  by  them  tem- 
porarily for  exhibition  and  in  illustration,  promotion,  and  encourage- 
ment of  art,  science,  or  industry  in  the  United  States,  and  not  for  sale, 
shall  be  admitted  free  of  duty,  under  such  regulations  as  the  Secre- 
tary of  the  Treasury  shall  prescribe ;  but  bonds  shall  be  given  for 
the  payment  to  the  United  States  of  such  duties  as  may  be  imposed 
by  law  upon  any  and  all  such  articles  as  shall  not  be  exported  within 
six  months  after  such  importation:  Provided,  That  the  Secretary  of 
the  Treasury  may,  in  his  discretion,  extend  such  period  for  a  further 
term  of  six  months  in  cases  where  application  therefor  shall  be  made. 

654.  Works  of  art,  collections  in  illustration  of  the  progress  of  the 
arts,  sciences,  agriculture,  or  manufactures,  photographs,  works  in 
terra  cotta,  parian,  pottery,  or  porcelain,  antiquities  and  artistic  copies 
thereof  in  metal  or  other  material,  imported  in  good  faith  for  exhibi- 
tion at  a  fixed  place  by  any  State  or  by  any  society  or  institution  es- 
tablished for  the  encouragement  of  the  arts,  science,  agriculture,  or 
education,  or  for  a  municipal  corporation,  and  all  like  articles  im- 
ported in  good  faith  by  any  society  or  association,  or  for  a  municipal 
corporation,  for  the  purpose  of  erecting  a  public  monument,  and  not 
intended  for  sale  nor  for  any  other  purpose  than  herein  expressed; 
but  bond  shall  be  given  under  such  rules  and  regulations  as  the  Secre- 
tary of  the  Treasury  may  prescribe,  for  the  payment  of  lawful  duties 
which  may  accrue  should  any  of  the  articles  aforesaid  be  sold,  trans- 
ferred, or  used  contrary  to  this  provision,  and  such  articles  shall  be 
subject,  at  any  time,  to  examination  and  inspection  by  the  proper 
ofiicers  of  the  customs :  Provided,  That  the  privileges  of  this  and  the 
preceding  paragraph  shall  not  be  allowed  to  associations  or  corpora- 
tions engaged  in  or  connected  with  business  of  a  private  or  commer- 
cial character 

Notes  of  Decisions 

Associations^— A  company  incorporate  exportation,  and  which  is  established 
ed  in  liiis  country  for  the  purpose  of  in  part  as  an  advertising  adjunct  of  & 
importing  pictures  and  paintings  for  commercial  firm  of  art  dealers  and  pub- 
purposes   of   exhibition   and   then   re-  Ushers,  iivhose  name  it  adopts,  whose 
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place  of  business  it  uses  gratuitously, 
and  whose  employ^  is  its  general  man- 
ager, is  not  an  ''association  established 
in  good  faith  *  *  *  expressly  and 
solely  for  the  promotion  and  encour- 
agement of  science,  art  or  industry," 
within  the  meaning  of  paragraph  758, 
Act  1890,  which  permits  the  free  im- 
portation of  paintings,  etc.,  by  such  as- 
sociations. U.  S.  y.  Boussod-Valadon 
Co.  (1806)  71  Fed.  503, 18  C.  C.  A.  223, 
reversing  Boussod-Valadon  Co.  v.  U.  S. 
(C.  C.  1805)  66  Fed.  718. 

Club8.~The  principal  purpose  of  the 
Olympic  Club  is  to  encourage  athletics, 
and  to  do  this  a  regular  corps  of  teach- 
ers   is    employed    to    give    systematic 


physical  instruction.  Such  an  institu- 
tion is  engaged  in  educational  work, 
and  a  statue  artistic  in  character,  im- 
ported for  exhibition  in  the  club,  falls 
within  the  terms  of  paragraph  715,  Act 
1909,  and  was  entitled  to  free  entry. 
U.  S.  V.  Obmpic  Club  (1914)  5  Ct. 
Cust.  App.  251. 

Piotttre  frame8.^Picture  frames,  con- 
taining oil  paintings  which  are  import- 
ed into  this  county  for  exhibition  pur- 
poses, are  not  to  be  treated  as  parts  of 
"works  of  art"  and  therefore  are  not 
entitled  to  entry  free  of  duty  under 
paragraph  702,  Act  July  24,  1897  (30 
Stat.  203).  (1904)  25  Op.  Atty.  Gen. 
276. 


655.  Works  of  art,  productions  of  American  artists  residing  tem- 
porarily abroad,  or  other  works  of  art,  including  pictorial  paintings 
on  glass,  imported  expressly  for  presentation  to  a  national  institu- 
tion or  to  any  State  or  municipal  corporation  or  incorporated  religious 
society,  college,  or  other  public  institution,  including  stained  or  painted 
window  glass  or  stained  or  painted  glass  windows  imported  to  be 
used  in  houses  of  worship,  and  excluding  any  article,  in  whole  or 
in  part,  molded,  cast,  or  mechanically  wrought  from  metal  within  twen- 
ty years  prior  to  importation;  but  such  exemption  shall  be  subject 
to  such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe. 

Notes  of  DeoisioBs 

Altars.^Held,  that  the  provision  in 
paragraph  703,  Act  1897,  for  "works 
of  art"  intended  for  presentation  to 
religious  societies,  includes  certain 
marble  altars  imported  for  presentation 
to  a  church,  which  were  carved  by  a 
professional  sculptor  and  were  of  a 
value  of  $1,800.  U.  S.  v.  Ecclesiastical 
Art  Works  (C.  C.  1904)  139  Fed.  798, 
judgment  affirmed  (1905)  142  Fed. 
1038,  71  C.  C.  a:  685. 

Plaintiff  imported  a  church  altar  and 
reredos  for  presentation  to  a  church  in 
New  York.  It  was  originally  designed 
by  a  leading  American  artist  in  this 
style  of  church  architecture.  A  French 
artist  of  reputation  made  original  de- 
signs for  the  angels,  and  impressed  his 
personality  upon  the  work.  Held,  that 
it  is  a  "work  of  art,"  within  the  mean- 
ing of  Act  1894,  par.  686.  Morris 
European  &  American  Exp.  Co.  v.  U. 
S.  (C.  C.  1898)  85  Fed.  964. 

American  artlstw— A  native  Porto 
Rican,  an  artist  by  profession,  although 
temporarily  living  in  France  on  the  11th 
day  of  April,  1^9,  is,  under  section  7 
of  the  act  of  ApvU  12,  1900,  a  citizen 
of  Porto  Bico,  and,  as  such,  is  an 
American  artist,  whose  paintings  upon 
importation  into  the  United  States  are 
entitled  to  the  privileges  provided  in 
paragraph  703,  Act  1897.  (1902)  24 
Op.  Atty.  Gen.  40. 

An  artist  of  foreign  birth,  but  who 
has  resided  in  the  United  States  for 
14  years  and  has  declared  his  intention 
to  become  a  citizen  thereof,  may  prop- 
erly be  treated  as  an  American  artist 
within  the  meaning  of  the  provision  in 
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Act  1883  declaring  free  of  duty  "works 
of  art,  painting,  etc.,  the  production  of 
American  artists."  (1885)  18  Op.  Atty. 
Gen.  163. 

Casts  of  soulpturSw^The  omission 
from  Act  1897,  par.  638,  of  the  provi- 
sions of  prior  tariff  acts  for  the  free 
entry  of  casts,  was  not  intended  to 
prevent  the  free  entry  of  such  casts  as 
also  come  within  the  designation  of 
"casts  of  sculpture,"  which,  under 
paragraph  649,  are  entitled  to  free  en- 
try where  specially  imported,  in  good 
'  faith,  for  the  use  and  by  the  order  of 
any  society  incorporated  or  established 
solely  for  religious,  philosophical,  scien- 
tific, educational,  or  literary  purposes. 
Benziger  v.  U.  S.  (1904)  24  Sup.  Ct. 
189,  192  U.  S.  38,  48  L.  Ed.  331,  re- 
versing judgment  (1902)  113  Fed.  1016, 
51  C.  C.  A.  687. 

Residence  abroadw^The  regulation 
prescribed  by  the  secretary  of  the 
treasury  that  an  artist  can  live  abroad 
only  five  years,  with  right  to  have  his 
paintings  admitted  free  of  duty,  under 
Act  1897,  par.  703,  as  the  product  of  an 
American  artist  residing  temporarily 
abroad,  cannot  be  sustained.  Knoedler 
V.  U.  S.  (C.  0.  1902)  113  Fed.  999. 

Stained    window    glass.— Under    Act 

1890,  stained -glass  windows  containing 
representations  of  saints  and  other 
Biblical  subjects,  and  imported  in  a 
fragmentary  state  for  the  use  of  a  con- 
vent, are  not  exempt  from  duty,  under 
paragraph  677,  as  "paintings,"  specially 
imported  in  good  faith,  for  the  use  of 
any   society   or  institution    established 
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for  religious  purposes,  but  are  dutiable 
at  45  per  cent,  ad  valorem,  under  para- 
graph 122,  as  "stained  or  painted  win- 
dow glass  and  stained  or  painted  glass 
windows,"  "wholly  or  partly  manu- 
factured, and  not  specially  provided  for 
in  this  act."  In  re  Perry  (C.  C.  1891) 
47  Fed.  110,  reversed  U.  S.  v.  Perry 
(1892)  13  Sup.  Ct.  26,  146  U.  S.  71,  36 
L.  Ed.  890. 

The  legislative  history  of  that  por- 
tion of  paragraph  655,  Act  1913,  that 
relates  to  painted  or  stained  glass  win- 
dows shows  clearly,  and  the  language 
itself  must  be  taken  to  show,  that  it  is 
a  complete  and  independent  provision, 
in  no  wise  modified  or  afitected  by  the 
clause  of  exclusion  in  the  paragraph. 
Houses  of  worship  are  those  designated 
as  beneficiaries  in  importing  free  of 
duty  painted  or  stained  glass  windows, 
and  they  are  so  entitled  whether  incor- 
porated or  not  Perry,  Ryer  &  Co.  v. 
U.  S.  (1915)  6  Ct.  Cust  App.  201. 

Works  of  art.F-The  provision  in  Act 
1897,  par.  703,  for  "works  of  art,"  does 
not  include  fashion  plate  drawings, 
which,  though  possessing  artistic  merit, 
are  for  purely  practical  and  utilitarian 


purposes.  Harper  &  Bros.  v.  U.  S.  (C- 
C.  1909)  172  Fed.  289. 

The  term  "works  of  art,"  in  Act 
1897,  par.  703,  held  not  to  include  & 
monument  on  which  the  only  free  sculp- 
ture is  the  cornice,  a  relief  bust,  and  & 
garland  of  flowers,  all  covering  only  a 
very  slight  area  of  the  whole  surface. 
P.  B.  Vandegrift  &  Co.  v.  U.  S.  (C.  C. 
1908)  162  Fed.  1003. 

Pen  and  ink  drawings  of  an  artistic 
character,  of  a  proposed  building,  pro- 
duced by  an  architect,  are  within  para- 
graph 703,  Act  1897,  relating  to  "works 
of  art,  the  production  of  American  ar- 
tists." Young  ▼.  Bohn  (C.  C.  1905)  141 
Fed.  471. 

Siik  banners,  embroidered  by  hand  in 
designs  specially  prepared  by  an  artist, 
made  and  imported  expressly  for  pre- 
sentation to  an  incorporated  church 
society,  to  be  used  in  connection  with 
its  service,  and  which  derive  their  value 
from  their  artistic  appearance,  and  not 
from  the  fact  that  they  are  embroid- 
ered, are  "works  of  art,"  entitled  to 
free  entry,  under  paragraph  686,  Act 
1894,  and  are  not  dutiable  as  silk  em- 
broidery, under  paragraph  301.  In  re 
Hempstead  (C.  C.  1899)  95  Fed.  969. 


656.  Works  of  art  (except  rugs  and  carpets),  collections  in  illustra- 
tion of  the  progress  of  the  arts,  works  in  bronze,  marble,  terra  cotta, 
parian,  pottery,  or  porcelain,  artistic  antiquities,  and  objects  of  art 
of  ornamental  character  or  educational  value  which  shall  have  been 
produced  more  than  one  hundred  years  prior  to  the  date  of  importa- 
tion, but  the  free  importation  of  such  objects  shall  be  subject  to  such 
regulations  as  to  proof  of  antiquity  as  the  Secretary  of  the  Treasury- 
may  prescribe. 

Notes  of  Deoisiosui 


Collect  ion  of  antiquities.— A  bronze 
statuette,  imported  to  become  part  of  a 
collection  of  antiquities,  held  not  a  col- 
lection of  antiquities.  See  paragraph 
652. 

A  single  antique  opal  held  not  free  of 
duty  as  a  collection  of  antiquities.  See 
paragraph  357. 

Picture  frame  held  not  free  as  antiq- 
uity.   See  paragraph  176. 

Where  a  known  and  acknowledged 
collection  of  antiquities  was  purchased 
abroad,  and  sent  to  this  country,  the 
fact  that  a  single  vase  of  such  collec- 
tion chanced  to  be  sent  with  a  sepa- 
rate invoice,  and  without  its  compan- 
ions, does  not  disturb  its  character  as 
a  "collection  of  antiquities,"  admissible 
free  of  duty  under  Act  1890,  par.  524. 
In  re  Glaenzer  (1893)  55  Fed.  642,  5 
C.  O.  A.  225,  reversing  judgment  (G. 
C.  1892)  49  Fed.  730. 

Four  tapestries,  of  different  sizes, 
each  belonging  to  a  period  prior  to 
1700,  and  purchased  for  the  purpose  of 
being  added  to  a  collection  of  curiosi- 
ties and  bric-a-brac,  constitute  a  "col- 
lection of  antiquities,"  within  Act  1890, 
par.  524.     Id. 

Several  different  antique  articles, 
never  assembled    together  in  Europe, 
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but  Imported  in  separate  ships,  under 
separate -invoices,  could  not  be  entered 
free,  under  paragraph  524,  Act  1890, 
as  a  "collection  of  antiquities,"  al- 
though the  importer  intended  to  add 
them  to  a  collection  in  this  country. 
Tiffany  v.  U.  S.  (C.  0.  1895)  66  Fed. 
729,  followed  Davis  v.  U.  S.  (C.  O. 
1896)  72  Fed.  49,  judgment  affirmed 
(1896)  77  Fed.  172,  23  C.  C.  A.  113. 

A  collection  of  antiquities  produced 
prior  to  the  year  1700  held  entitled  to 
free  entry  under  Act  1890,  par.  524, 
irrespective  of  the  intention  of  the  im- 
porter to  sell  the  collection,  or  parts 
thereof,  after  its  importation.  Godwin 
V.  U.  S.  (C.  C.  1895)  66  Fed.  739. 

Antique  tapestries,  produced  prior  to 
the  year  1700,  imported  by  dealers  in 
antiquities,  to  be  placed  among  like  ar- 
ticles owned  and  kept  by  them  in  their 
trade,  or  for  sale,  are  dutiable,  under 
Act  1890,  par.  392,  and  not  entitled  to 
free  eiitry,  under  paragraph  524,  as  a 
collection  of  antiquities.  In  re  Glaen- 
zer (C.  C.  1894)  67  Fed.  532. 

The  "collections  of  antiquities"  which 
are  made  free  of  duty  by  Act  1890, 
par.  524,  include  only  collections  of 
such  antique  articles  as  are  commonly 
recognized  to  be  suitable  for  "cabinet 
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collections"  according  to  the  taste  and 
usage  of  collectors  of  antiquarian  and 
artistic  curiosities.    Id. 

A  painting  on  canvas,  nine  by  three 
feet  in  dimensions,  representing  a 
mythological  subject,  and  produced  pri- 
or to  the  year  1700,  which  was  import- 
ed, together  with  certain  antique  tap- 
estries, by  a  dealer  in  antiquities,  is 
not  entitled  to  free  entry,  under  para- 
graph 524,  Act  1890,  as  part  of  a  col- 
lection of  antiquities.    Id. 

Two  articles  only,  produced  at  a  pe- 
riod prior  to  the  year  1700,  do  not 
constitute  a  collection  of  antiquities, 
within  the  meaning  of  Act  1890,  par. 
524,  entitling  to  entry,  free  of  duty, 
"cabinets  of  old  coins  and  medals,  and 
other  collections  of  antiquities."  In  re 
Stem  (C.  C.  1892)  49  Fed.  730,  judg- 
ment reversed  U.  S.  v.  Glaenzer  (1893) 
55  Fed.  642,  5  C.  C.  A.  225. 

Whether  or  not  an  article  is  within 
Tariff  Act  1890,  par.  524,  does  not  de- 
pend upon  the  fact  whether  it  has  be- 
longed to  a  collection  of  antiquities,  or 
is  imported  to  add  to  such  a  collection, 
but  whether  it  is  a  part  of  such  a  col- 
lection when  it  is  brought  in.    Id. 

A  portrait  by  an  old  master,  import- 
ed by  the  owner  of  a  collection  of  such 
portraits,  who  has  purchased  it  for 
purpose  of  adding  it  to  his  collection, 
should  be  admitted  free  under  Act 
1883,  par.  669,  which  places  on  the 
free  list  "cabinets  of  coins,  medals, 
and  all  other  collections  of  antiqui* 
ties,"  although  the  portrait  in  question 
is  the  only  one  of  the  collection  that  is 
imported  at  the  time.  Marine  v.  Rob- 
sou  (C.  G.  1891)  47  Fed.  34,  appeal 
dismissed  (1892)  12  Sup.  Ct.  984,  145 
U.  S.  645,  36  L.  Ed.  856. 

The  provision  in  the  free  list  of  the 
tariff  act  of  1883,  for  "cabinets  of 
coins,  medals,  and  all  other  collections 
of  antiquities,"  does  not  cover  antiqui- 
ties which  do  not  form  a  collection. 
Baumgarten  v.  Magone  (C.  C.  1890) 
41  Fed.  770. 

Curtains  made  of  lace,  the  product  of 
the  sixteenth  and  seventeenth  centu- 
ries, and  rugs,  the  product  of  the  six- 
teenth century,  imported  at  different 
times  as  articles  of  merchandise,  are 
not  exempt  from  duty  by  virtue  of  the 
provision  in  the  free  list  for  "collection 
of  antiquities,"  but  are  properly  dutia- 
ble, under  the  provisions  in  the  sched- 
ules for  laces  and  rugs.     Id. 

R.  S.  §  2505,  declares  that,  among 
other  articles,  "cabinets  of  coins,  med- 
als, and  all  other  collections  of  antiq- 
uities," and  "collections  of  antiquities 
especially  imported,  and  not  for  sale," 
shaU  be  exempt  from  duty.  Held  to 
give  effect  to  the  second  clause,  that 
only  such  collections  are  embraced  in 
the  first  clause  as  are  ejusdem  generis 
with  coins  and  medals.  U.  S.  v.  Terra 
CJotta  Vases  (C.  C.  1883)  18  Fed.  508. 

The  item  "antiquities,"  in  the  "free 
Ust,"  dating  back  to  Act  July  30,  1846 
(9  Stat.  42)  y  has  ever  since  continued 


without  change,  and  hrs  the  same 
meaning  now  as  it  had  then.  Sixty- 
Five  Terra  Gotta  Vases  (D.  0.  1882) 
10  Fed.  880. 

Oriental  rugsw— An  antique  oriental 
rug,  owned  by  a  third  person,  but  im- 
ported by  a  dealer  in  antiquities,  is 
free  of  duty,  under  Act  1890,  par.  524. 
In  re  Glaenzer  (C.  C.  1894)  67  Fed. 
532,  following  (1893)  55  Fed.  642,  5 
C.  C.  A  225. 

A  single  oriental  rug  of  the  sixteenth 
century,  bought  in  Paris,  France,  at 
nearly  the  same  time  with  one  other 
antique  rug  and  three  articles  of  an- 
tique tapestries  and  four  other  oriental 
rugs  purchased  in  Constantinople  by 
the  same  purchaser,  for  the  purpose  of 
being  added  to  a  collection  of  old  fur- 
niture, bric-a-brac,  etc.,  in  the  private 
house  of  the  owner  in  New  York,  al- 
though not  imported  in  the  same  vessel 
as  the  other  articles,  is  duty  free  un- 
der Act  1883,  par.  669.  In  re  Godwin 
(C.  C.  1891)  46  Fed,  361. 

Proof  of  antlquityw— On  entry  certain 
merchandise  was  claimed  as  entitled  to 
free  entry.  This  claim  was  supported 
by  an  affidavit  in  which  all  the  articles 
were  not  claimed  to  be  free  of  duty, 
and  the  articles  so  omitted  were  with- 
drawn by  counsel  from  consideration 
here.  The  evidence  that  the  goods  are 
artistic  antiquities  is  too  weak  and 
confused  to  warrant  the  finding  of  the 
board  that  they  are  dutiable  should  be 
disturbed,  based  as  this  was  on  a  thor- 
ough inspection  of  the  goods  by  an 
examiner.  Bowles  v.  U.  S.  (1913)  4 
Ct  Cust.  App.  474. 

Section  2  of  the  Treasury  Regula- 
tions governing  the  importation  of  ar- 
tistic antiquities  requires  an  "affidavit 
of  the  owner."  The  affidavit  here  was 
made  by  the  consignee.  By  the  terms 
of  the  tariff  law,  subsection  1  of  sec- 
tion 28,  the  consignee  is  to  be  deemed 
the  owner  of  the  property  consigned; 
and  it  will  be  assumed  the  Treasury 
Regulations  were  framed  in  view  of 
this  provision  of  law.  Compliance  was 
shown  here  as  to  the  affidavit.  Fin- 
man  V.  U.  &  (1913)  4  Ct.  Cust.  App. 
262. 

It  is  not  within  the  discretion  of  a 
collector  to  waive  the  production  of 
proof  of  the  facts  going  to  show  an 
article  is  an  antique  within  the  last 
provision  of  paragraph  717,  Act  1909. 
The  regulations  governing  the  admis- 
sion of  antiques  were  in  force  at  the 
time  the  lyre  in  a  screen  here  was  im- 
ported. These' regulations  uncondition- 
ally required  that  the  specified  papers 
in  proof  of  antiquity  should  be  filed  on 
entry  of  the  importation.  The  regula- 
tions were  not  complied  with.  Kronfeld, 
Saunders  &  Co.  v.  U.  S.  (1913)  4  Ct 
Cust  App.  60. 

It  is  a  reasonable  treasury  regula- 
tion that  requires  an  affidavit  to  be 
made  by  the  importer  of  an  antique 
showing  why  the  article  is  regarded  as 
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an  antique;  and  that  requires  further 
a  described  kind  of  declaration  by  the 
foreign  seller  of  the  antique  as  to  the 
character  and  history  of  this.  That  the 
'importation  was  brought  in  as  personal 
baggage  does  not  exempt  the  owner 
from  showing  a  compliance  with  this 
regulation,  both  as  to  the  affidavit  and 
the  declaration.  Bradley  Martin,  Jr.,  ▼• 
U.  S.  (1912)  3  Ct.  Oust.  App,  384. 

The  regulation  in  terms  requires  the 
affidavit  and  the  declaration  to  be  pro- 
duced upon  entry,  and  the  fact  that  no 
objection  was  made  before  the  collector 
that  the  declaration  was  wanting  will 
not  excuse  the  importer  from  showing, 
on  appeal  to  the  board  of  general  ap- 
praisers, that  the  requirements  had 
been  complied  with  at  the  time  of  en- 
try.   Id. 

Conformity  to  the  treasury  regula- 
tions governing  the  free  entry  of 
artistic  antiques  is  a  condition  preced- 
ent to  the  right  accruing  under  the 
statute.  Conformity  is  here  shown. 
U.  S.  v.  Morris  European  &  American 
Exp.  Co.  (1912)  3  Ct.  Cust.  App.  146. 
See,  also.  Same  v.  Dominic!  (1897)  78 
Fed.  334,  24  C.  C.  A.  116. 

The  question  is  one  of  proper  com- 
pliance with  treasury  regulations  gov- 
erning the  admission  duty  free  of  works 
of  art  produced  more  than  100  years 
prior  to  the  date  of  importation.  The 
collector  assessed  the  goods  for  duty. 
The  character  of  the  affidavits  of  rec- 
ord, ex  parte  as  these  are,  and  unsup- 
ported as  they  are,  does  not  warrant  a 
reversal  of  the  collector's  action, 
presumably  correct,  as  this  must  be 
considered.  U.  S.  v.  Thomas  (1912)  3 
Ct  Cust.  App.  142. 

The  regulations  of  the  Secretary  of 
the  Treasury,  duly  promulgated,  requir- 
ing an  importer  who  desires  to  obtain 
the  benefit  of  paragraph  717,  Act  1909, 
to  file  at  the  time  he  makes  entry  of  his 
merchandise  certain  affidavits,  is  a  re- 
quirement applying  to  merchandise  in 
a  bonded  warehouse  at  the  time  the  act 
of  1909  went  into   effect;    and  as  to 


merchandise  of  this  description  the 
regulations  will  be  taken  to  refer  to  the 
time  when  the  necessary  steps  were 
taken  to  withdraw  the  goods  from  bond, 
duty  ascertained  and  liquidated,  a  de- 
livery permit  issued,  and  not  to  a  later 
time.  Gump  Co.  v.  U.  S.  (1912)  3  Ct. 
Cust.  App.  137. 

By  Act  1897,  the  Treasury  Depart- 
ment was  duly  and  lawfully  authorized 
to  prescribe  regulations  governing  the 
allowance  of  exemptions  from  duty  on 
works  of  art  imported  expressly  for 
presentation;  and  the  requirement  in 
that  act  that  there  should  be  filed  with 
the  entry  of  such  works  of  art  an  af- 
fidavit showing  the  importation  to  be  of 
the  kind  contemplated  by  the  statute 
must  be  taken  to  mean  the  affidavit  so 
prescribed  should  have  been  filed  at  the 
time  entry  was  made  and  not  later. 
McBride  v.  U.  S.  (1911)  1  Ct  Cust. 
App.  293. 

Works  of  artd— The  importer  here 
clearly  limited  himself  in  his  protest  to 
a  claim  under  the  20-year  clause,  para- 
graph 717,  Act  1909,  and  the  question 
now  presented  is  whether  that  para- 
graph confers  an  exclusive  and  final 
jurisdiction  upon  the  Secretary  of  the 
Treasury  to  determine  a  particular  im- 
portation is  or  is  not  a  work  of  art  of 
a  described  kind.  The  Secretary  has 
asserted  no  such  power,  and  properly, 
for  the  intention  in  the  statute  seems 
manifestly  to  have  been  to  confer  upon 
that  official  authority  to  prescribe  rules 
and  regulations  according  to  which  all 
questions  as  to  the  age  of  works  of  art 
are  to  be  determined  by  the  ordinary 
tribunals  having  jurisdiction  in  customs 
cases.  Bowling  Green  Storage  &  Van 
Co,  V.  U.  S.  (1912)  3  Ct  Cust  App. 
309. 

Where  the  sole  artistic  feature  of 
furniture  was  the  carving  on  it,  and  this 
had  been  recently  applied,  it  could  not 
be  admitted  free.  U.  S.  v.  Morris 
European  &  American  Express  Co. 
(1912)  3  Ct  Cust  App.  146. 


657.  Zaffer.    (38  Stat.  114.    39  Stat.) 

This  was  the  first  section  of  the  Underwood  Tariff  Act  of  1913,  cited  above, 
entitled  **An  act  to  reduce  tariff  duties  and  to  provide  revenues  for  the  Gov- 
ernment, and  for  other  purposes." 

This  section  was  amended,  and  portions  thereof  repealed,  by  Act  April  27, 
1916,  c.  93,  39  Stat.,  and  by  Act  Sept  8,  1916,  c.  463,  §§  500-502,  600.  Said 
amendments  and  repeals  are  indicated  by  notes  under  the  paragraphs  of  this 
section  so  amended  or  repealed. 

Section  II  of  said  Underwood  Tariff  Act,  imposing  a  tax  upon  incomes,  was 
superseded  by  Act  Sept  8,  1916,  c.  463,  Title  I,  post,  §§  6319-6336. 

Section  III  of  said  Underwood  Tariff  Act  amending  the  Customs  Adminis- 
trative Act  of  June  10,  1890,  c.  407,  26  Stat.  131,  is  set  forth  post,  §§  5519- 
5524,  5526-5528,   5529-5533,  5591,  5592,  5504-5602,  5656,  5718,  5791. 

Provisions  of  section  IV  of  said  Underwood  Tariff  Act,  relating  to  duties  on 
imports,  are  set  forth  post,  §§  5292-5318 ;  and  other  provisions  of  said  section 
are  set  forth  post,  §§  5668,  5672,  5673,  5724,  6137. 

All  laws  affecting  imports  into  the  United  States  apply  to  articles,  etc.,  com- 
ing from  the  Canal  Zone,  Isthmus  of  Panama,  by  Act  March  2,  1905,  c  1311, 
post,  §  5323. 

Provisions  for  lower  rates  of  duty  on  specified  articles  imported  from  Can- 
ada when  Canada  should  impose  reciprocal  rates  on  specified  articles  imported 
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from  the  United  States,  and  for  exemption  from  duty  of  other  articles  im- 
ported from  Canada  when  specified  articles  from  the  United  States  should  be 
admitted  to  Canada  free  of  duty,  were  made  by  Act  July  26,  1911,  c.  3,  §  1, 
post,  §  6326. 

Grain  brought,  in  wagons,  etc.,  by  Canadian  farmers,  to  be  ground  in  mills 
in  the  United  States,  was  not  to  be  deemed  imported  or  liable  to  import  du- 
ties, by  Act  Jan.  9,  1883,  c.  17,  post,  §  5320. 

Articles,  live  stock,  or  wild  or  other  animals,  sent  out  of  the  United  States 
for  exhibition  at  any  public  exposition,  etc.,  held  in  a  foreign  country,  may  be 
returned  to  the  United  States  without  payment  of  customs  duty,  by  Act  May 
18,  1896,  c.  195,  and  Act  March  3,  1899,  c.  454,  post,  §§  5321,  5322. 

Other  changes  in  the  free  list  and  in  the  dutiable  list  were  made  by  Act 
Sept.  8,  1916,  c.  463,  §§  500,  501,  post,  §§  5291a,  5291b. 

§  5291a.  (Act  Sept.  8,  1916,  c.  463,  §  500.)     Dycstuffs;   free  list; 
dutiable  list. 

On  and  after  the  day  following  the  passage  of  this  Act,  except 
as  otherwise  specially  provided  for  in  this  title,  there  shall  be  levied, 
collected,  and  paid  upon  the  articles  named  in  this  section  when  im- 
ported from  any  foreign  country  into  the  United  States  or  into  any 
of  its  possessions,  except  the  Philippine  Islands  and  the  islands  of 
Guam  and  Tutuila,  the  rates  of  duties  which  are  prescribed  in  this 
title,  namely: 

FREE  LIST 

Group  I.  Acenaphthene,  anthracene  having  'a  purity  of  less  than 
twenty-five  per  centum,  benzol,  carbazol  having  a  purity  of  less  than 
twenty-five  per  centum,  cresol,  cumol,  fluorene,  metacresol  having  a 
purity  of  less  than  ninety  per  centum,  methylanthracene,  methyl- 
naphthalene,  naphthalene  having  a  solidifying  point  less  than  seven- 
ty-nine degrees  centigrade,  orthocresol  having  a  purity  of  less  than 
ninety  per  centum,  paracresol  having  a  purity  of  less  than  ninety  per 
centum,  pyridin,  quinolin,  toluol,  xylol,  crude  coal  tar,  pitch  of  coal 
tar,  dead  or  creosote  oil,  anthracene  oil,  all  other  distillates  which 
on  being  subjected  to  distillation  yield  in  the  portion  distilling  below 
two  hundred  degrees  centigrade  a  quantity  of  tar  acids  less  than  five 
per  centum  of  the  original  distillate,  and  all  other  products  that  are 
found  naturally  in  coal  tar,  whether  produced  or  obtained  from  coal 
tar  or  other  source,  and  not  otherwise  specially  provided  for  in  this 
title,  shall  be  exempt  from  duty. 

DUTIABLE  LIST 

Group  II.  Amidonaphthol,  amidophenol,  amidosalicylic  acid,  ani- 
lin  oil,  anilin  salts,  anthracene  having  a  purity  of  twenty-five  per  cen- 
tum or  more,  anthraquinone,  benzoic  acid,  benzaldehyde,  benzyl- 
chloride,  benzidin,  binitrobenzol,  binitrochlorobenzol,  binitronaph- 
thalene,  binitro toluol,  carbazol  having  a  purity  of  twenty-five  per 
centum  or  more,  chlorophthalic  acid,  cumidin,  dimethylanilin,  diani- 
sidin,  dioxynaphthalene,  diphenylaimin,  metacresol  having  a  purity 
of  ninety  per  centum  or  more,  methylanthraquinone,  metanilic  acid, 
naphthalene  having  a  solidifying  point  of  seventy-nine  degrees  cen- 
tigrade or  above,  naphthylamin,  naphthol,  naphthylenediamin,  ni- 
trobenzol,  nitrotoluol,  nitronaphthalene,  nitranilin,  nitrophenylene- 
diamin,  nitrotoluylenediamin,  orthocresol  having  a  purity  of  ninety 
per  centum  or  more,  paracresol  having  a  purity  of  ninety  per  centum 
or  more,  phenol,  phthalic  acid,  phthahc  anhydride,  phenylenediamin, 
phenylnaphthylamin,  resorcin,  salicylic  acid,  sulphanilic  acid,  tolu- 
idin,  tolidin,  toluylenediamin,  xylidin,  or  any  sulphoacid  or  sulpho- 
acid  salt  of  any  of  the  foregoing,  all  similar  products  obtained,  de- 
rived, or  manufactured  in  whole  or  in  part  from  the  products  pro- 
vided for  in  Group  I,  and  all  distillates  which  on  being  subjected 
to  distillation  yield  in  the  portion  distilling  below  two  hundred  de- 
grees centigrade  a  quantity  of  tar  acids  equal  to  or  more  than  five 
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per  centum  of  the  original  distillate,  all  the  foregoing  not  colors, 
dyes,  or  stains,  photographic  chemicals,  medicinals,  flavors,  or  ex- 
plosives, and  not  otherwise  provided  for  in  this  title,  and  provided 
for  in  the  paragraphs  of  the  Act  of  October  third,  nineteen  hundred 
and  thirteen,  which  are  hereinafter  specifically  repealed  by  section 
five  hundred  and  two,  fifteen  per  centum  ad  valorem. 

Group  III.  All  colors,  dyes,  or  stains  whether  soluble  or  not  in 
water,  color  acids,  color  bases,  color  lakes,  photographic  chemicals, 
medicinals,  flavors,  synthetic  phenolic  resin,  or  explosives,  not  oth- 
erwise specially  provided  for  in  this  title,  when  obtained,  derived, 
or  manufactured  in  whole  or  in  part  from  any  of  the  products  pro- 
vided for  in  Groups  I  and  II,  natural  alizarin  and  indigo,  and  colors, 
dyes,  or  color  lakes  obtained,  derived,  or  manufactured  therefrom, 
thirty  per  centum  ad  valorem.     (39  Stat.) 

This  section  and  the  two  sections  next  following  constituted  a  part  of  "An 
act  to  increase  the  revenue  and  for  other  purposes,"  cited  above.  Section  900 
of  said  act  provides  that  if  any  part  of  the  act  is  adjudged  invalid,  the  in- 
validity of  such  part  shall  not  affect  the  other  portions  of  the  act.  Section 
902  of  such  act  provides  that  the  act  shall  take  effect  on  the  day  followingr 
its  passage  unless  otherwise  specially  provided  and  repeals  all  inconsistent 
acts.  Certain  other  sections  of  said  act,  amending  and  repealing  portions  of 
Act  Oct.  3, 1913,  c.  16,  §  1.  are  incorporated  therein  in  their  proper  places.  See 
ante,  §  5291.  Other  sections  of  said  act  are  set  forth  post,  under  Chapter  B 
of  this  Title,  under  Title  XXXV.  "Internal  Revenue,"  and  under  Title  LVI  D, 
"Federal  Trade  Commission,  and  Prevention  of  Unfair  Competition.** 

The  words  "this  title,**  as  used  in  this  section,  refer  to  Title  V  of  said  Act 
Sept.  8,  1916,  c.  463,  "Dyestuffs,**  which  said  Title  consisted  of  this  section 
and  the  two  sections  next  following. 

Notes  of  Decisions 

See  notes  under  §  5291,  par.  1,  ante. 

§  5291b.  (Act  Sept.  8,  1916,  c.  463,  §  501.)     Articles  dutiable,  and 
rates  of  duty ;  schedules  and  free  list. 

On  and  after  the  day  following  the  passage  of  this  Act,  in  addi- 
tion to  the  duties  provided  in  section  five  hundred,  there  shall  be 
levied,  collected,  and  paid  upon  all  articles  contained  in  Group  II  a 
special  duty  of  21/^  cents  per  pound,  and  upon  all  articles  contained 
in  Group  III  (except  natural  and  synthetic  alizarin,  and  dyes  ob- 
tained from  alizarin,  anthracene,  and  carbazol;  natural  and  syn- 
thetic indigo  and  all  indigoids,  whether  or  not  obtained  from  indigo  ; 
and  medicinals  and  flavors),  a  special  duty  of  5  cents  per  pound. 

During  the  period  of  five  years  beginning  five  years  after  the 
passage  of  this  Act  such  special  duties  shall  be  annually  reduced  by 
twenty  per  centum  of  the  rate  imposed  by  this  section,  so  that  at 
the  end  of  such  period  such  special  duties  shall  no  longer  be  assess- 
ed, levied,  or  collected ;  but  if,  at  the  expiration  of  five  years  from 
the  date  of  the  passage  of  this  Act,  the  President  finds  that  there 
is  not  being  manufactured  or  produced  within  the  United  States  as 
much  as  sixty  per  centum  in  value  of  the  domestic  consumption  of 
the  articles  mentioned  in  Groups  II  and  III  of  section  five  hundred, 
he  shall  by  proclamation  so  declare,  whereupon  the  special  duties 
imposed  by  this  section  on  such  articles  shall  no  longer  be  assessed, 
levied,  or  collected.  (39  Stat.) 
See  notes  to  preceding  section. 

Notes  of  Deoisioiui 

See  notes  under  {  5291,  par.  1,  ante. 

§  5291c.  (Act  Sept.  8,  1916,  c.  463,  §  502.)     Articles  dutiable;  rates, 
schedules,  and  free  list;   repeal. 

Paragraphs  twenty,  twenty-one,  twenty-two,  and  twenty-three 
and  the  words  "salicylic  acid"  in  paragraph  one  of  Schedule  A  of 
section  one  of  an  Act  entitled  "An  Act  to  reduce  tariff  duties  and 
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to  provide  revenue  for  the  Government,  and  for  other  purposes," 
approved  October  third,  nineteen  hundred  and  thirteen,  and  para- 
graphs three  hundred  and  ninety-four,  four  hundred  and  fifty-two, 
and  five  hundred  and  fourteen,  and  the  words  "carbolic"  and 
"phthalic,"  in  paragraph  three  hundred  and  eighty-seven  of  the 
"free  list"  of  section  one  of  said  Act,  and  so  much  of  said  Act  or  any 
existing  law  or  parts  of  law  as  may  be  inconsistent  with  this  title 
are  hereby  repealed.    (39  Stat.) 

See  notes  to  |  5291a,  ante.  See,  also,  notes  under  the  various  paragraphs 
of  S  5291a,  indicating  the  amendments  and  repeals  of  said  section  by  this  sec- 
tion, and  other  sections  of  this  act,  and  other  acts. 

Kotes  of  Decisions 

See  notes  under  |  5291,  pars.  1,  20-23, 
ante. 

§  5292.  (Act  Oct  3,  1913,  c.  16,  §  IV,  A.)     Negotiation  by  Presi- 
dent of  trade  agreements  with  foreign  nations  authorized. 

A.  For  the  purpose  of  readjusting  the  present  duties  on  importa- 
tions into  the  United  States  and  at  the  same  time  to  encourage  the 
export  trade  of  this  country,  the  President  of  the  United  States  is 
authorized  and  empowered  to  negotiate  trade  agreements  with  for- 
eign nations  wherein  mutual  concessions  are  made  looking  toward 
freer  trade  relations  and  further  reciprocal  expansion  of  trade  and 
commerce:  Provided,  however.  That  said  trade  agreements  before 
becoming  operative  shall  be  submitted  to  the  Congress  of  the  United 
States  for  ratification  or  rejection.    (38  Stat.  192.) 

This  and  the  26  paragraphs  next  following  were  subdivisions  A-J,  L,  and 
P-U,  of  section  IV  of  the  Underwood  Tariff  Act  of  1913,  cited  above. 

The  provisions  of  other  subdivisions  of  the  section,  K,  M,  N,  subsec.  1, 
and  O,  relating  to  the  collection  of  duties,  are  set  forth  post,  §§  5668,  5672, 
5673,  5724. 

Subsection  2  of  subdivision  N,  providing  for  the  manufacture  of  alcohol  free 
of  tax  for  denaturalization  only,  is  set  forth  post,  |  6137. 

Kotes  of  Deolsloiui 

IB    general.— Reciprocal    commercial  A  stipulation  in  a  treaty   that  "no 

agreements  made  with  foreign  countries  higher  or  other  duties  shall  be  imposed 

under  the  authority  of  section  3,  Act  on    the    importation    into    the    United 

1897,  cannot  legally  extend  the  scope  of  States  of  any  article,  the  produce  or 

said  section.    U.  S.  v.  Julius  Wile  Bro.  manufacture   of   the    dominion   of  the 

&  Co.  (1904)  130  Fed.  331,  64  0.  C.  A.  treaty-making   power,     ♦     ♦     ♦     than 

577,  affirming  judgment   (C.  C.  1903)  are   or  shall  be   payable   on   the   like 

124  Fed.  1023.  articles,   being   the   produce   or   manu- 

The  question  whether  certain  articles  facture  of  any  other  foreign  country," 
upon  which  a  specific  duty  is  imposed  does  not  prevent  congress  from  passing 
by  name  are,  like  certain  other  articles,  an  act  exempting  from  duty  like  prod- 
within  a  treaty  stipulation  for  nondis"  acts  and  manufactures  imported  from 
criminating  duties  is  exclusively  for  any  particular  foreign  dominion  it  may 
congress.  Taylor  v.  Morton  (G.  O.  see  fit.  Whitney  v.  Robertson  (0.  C. 
1855)  Fed.  Gas.  No.  13,799.  1884)   21  Fed.  566,  judgment  affirmed 

The   stipulation  in  a   treaty  with   a  (1888)  8  Sup.  Gt  456,  124  U.  S.  190, 

foreign   power,   to   the   effect   that   no  31  L.  Ed.  386. 

higher  or  other  duties  shall  be  imposed  Whether    the    territory    from    which 

on    the    importation    into    the    United  goods    are    imported   into    the    United 

States  of  any  article,  the  produce  or  States  is  an  integral  part  of  a  foreign 

manufacture   of   the   dominion    of   the  country  with  which  the  United  States 

treaty-making    power,     *     *     *     than  has  a  reciprocal   trade  agreement,   so 

are   or   shall  be   payable   on   the  like  that  the  importation  is  governed  by  the 

articles    being    the    produce    or   manu-  provisions    of    such    agreement,    or    a 

factnre  of  any  other  foreign  country,  colony  to  which  the  agreement  does  not 

held  not  to  prevent  congress  from  pass-  apply,   is   a  judicial  question   for   the 

ing  an  act  exempting  from   duty  like  courts,   and   not   a  political  one   upon 

products    and    manufactures    imported  which  the  determination  of  an  execu- 

from  any  particular  foreign  dominion  it  tive  department  of  the  government  is 

may    see   fit.      Bartram   y.    Robertson  conclusive.    Tartar  Ghemical  Go.  v.  U. 

(C.   G.   1883)    15   Fed.   212,  judgment  S.  (C-  C.  1902)  116  Fed.  726,  judgment 

affirmed  (1887)  7  Sup.  Gt.  1115,  122  U.  reversed  U.  S.  v.  Tartar  Ghemical  Go. 

S.  116,  30  L.  Ed.  1118.  (1903)  127  Fed.  944,  62  G.  G.  A.  576. 
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In  order  to  be  entitled  to  the  benefits 
of  the  reciprocal  commercial  agree- 
ments negotiated  with  foreign  coun- 
tries, under  Act  June  24,  1897,  c  11, 
§  3,  importers  must  furnish  satisfactory 
evidence  that  their  importations  were 
both  produced  in  and  exported  from  the 
country'  with  which  the  agreement  was 
made.  Migliavacca  Wine  Co.  v.  U.  S. 
(C.  C.  1905)  148  Fed.  142. 

The  president  has  no  power  to  issue 
the  proclamation  provided  for  in  section 
3,  Act  Oct.  1,  1800,  to  take  effect  in 
futuro,  nor  has  he  the  power  to  reim- 
pose  duties  on  one  or  more  of  five 
articles  enumerated  in  said  section  but 
not  on  the  others.  In  the  proclamation 
the  particular  country  on  whose  prod- 
ucts the  duties  are  to  be  reimposed 
should  be  named.  (1892)  20  Op.  Atty. 
Gen.  290. 

In  case  of  conflict  between  a  treaty 
and  a  subsequent  statute,  the  latter 
governs.    (1894)  21  Op.  Atty.  Gen.  80. 

Englandw— By  a  convention  of  Decem- 
ber 22,  1815,  the  terms  of  which, 
through  subsequent  agreements,  remain 
in  full  force  and  effect,  it  was  stipulat- 
ed by  and  between  the  United  States 
and  his  Britannic  Majesty  that  *'no 
higher  or  other  duties  shall  be  imposed 
on  the  importation  into  the  United 
States  of  any  article  the  growth,  prod- 
uce, or  manufacture  of  his  Britannic 
Majesty's  territories  in  Europe  *  ♦  ♦ 
than  are  or  shall  be  payable  on  the  like 
articles  being  the  growth,  produce,  or 
manufacture  of  any  other  foreign  coun- 
try." In  pursuance  of  a  provision  con- 
tained in  the  tariff  act  of  1897,  looking 
to  the  arrangement  of  commercial 
agreements  in  which  reciprocal  and 
equivalent  concessions  might  be  secured 
in  favor  of  the  products  and  manufac- 
tures of  the  United  States,  a  commercial 
agreement  between  the  United  States 
and  the  republic  of  France  was  negoti- 
ated and  proclaimed  June  1,  1898,  in 
which  it  WHS  reciprocally  agreed  that 
during  the  life  of  the  agreement  cer- 
tain articles  named  therein  should  be 
admitted  at  designated  rates  on  importa- 
tion from  one  of  the  countries  to  the 
other.  Among  the  articles  so  designat- 
ed brandies  or  other  spirits  manufac- 
tured or  distilled  from  grain  or  other 
materials  were  to  be  subject  to  a  duty 
of  $1.75  per  gallon.  The  appellants  sub- 
sequent to  the  date  of  this  trade  agree- 
ment with  France  imported  into  the 
United  States  from  England  certain 
whiskies  and  other  spirituous  liquors, 
and  assert  here  that  the  favored  nation 
clause  in  the  existing  convention  be- 
tween this  country  and  Great  Britian 
applies  and  that  they  are  entitled  to  an 
allowance  on  their  importation  from 
England  of  the  same  rate  of  duty  they 
would  be  entitled  to  if  their  importation 
had  been  brought  in  from  France,  name- 
ly, $1.75  per  gallon.  The  goods  were 
assessed  at  the  port  of  New  York  at 
$2.23  ppr  proof  gallon,  under  paragraph 
292,    Act    1897.      Held,    a   reciprocity 
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agreement  is  based  on  reciprocal  con- 
siderations moving  from  each  party 
thereto  to  the  other,  separate  obliga- 
tions being  assumed  in  return  for  bene- 
fits granted;  and  other  countries,  not 
parties  to  the  agreement,  bearing  in  no 
sense  the  burden  of  the  obligations,  can- 
not properly  be  taken  to  share  in  the  ac- 
cruing benefits.  It  would  be,  in  the  case 
at  bar,  to  comrede  to  Great  Britain  with- 
out a  consideration  what  was  conceded 
to  France  only  on  a  consideration  if 
these  goods  were  permitted  entry  at  the 
rate  fixed  in  the  French  agreement;  and 
the  consignment  was  dutiable  as  assess- 
ed under  paragraph  292,  Act  1897. 
Shaw  v.  U.  S.  (1911)  1  .Ct.  Cust,  App. 
426.  See,  also,  Whitney  v.  Robertson 
(1888)  8  Sup.  Ct.  466,  124  U.  S.  190, 
31  L.  Ed.  386;  Bar  tram  v.  Same  (1887) 
7  Sup.  Ct.  1115,  122  U.  S.  116,  30  L. 
Ed,  1118. 

France.— In  regard  to  the  reciprocal 
commercial  agreement  between  the 
United  States  and  France,  proclaimed 
May  30,  1898  (30  Stat.  1774),  which 
provided  for  reduced  rates  of  duty  on 
merchandise  "the  product  of  the  soil  or 
industry  of  France,"  it  was  arranged  by 
the  governments  of  the  two  countries 
to  settle  the  question  whether  Algeria 
was  a  part  of  France  mthin  the  meaning 
of  the  agreement  by  an  abandonment  of 
the  contention  on  the  part  of  France 
that  it  was  so  included,  together  with 
an  acceptance  in  lieu  thereof  of  an  ad- 
ditional agreement  extending  the  provi- 
sions of  the  original  agreement  to  Al- 
geria. Held,  that  this  arrangement  is 
binding  on  the  courts,  and  that  mer- 
chandise from  Algeria,  imported  into  the 
United  States  before  such  arrangement 
was  made,  is  not  subject  to  the  reduced 
rates  of  duty  provided  on  such  merchan- 
dise when  imported  from  France  prop- 
er. U.  S.  V.  Tartar  Chemical  Co.  (1903) 
127  Fed.  944,  62  C.  C.  A.  576,  revers- 
ing judgment  Tartar  Chemical  Co.  ▼. 
U.  S.  (C.  C.  1902)  116  Fed.  726. 

Article  1  of  the  agreement  between  the 
United  States  and  France,  proclaimed 
August  22,  1902,  which  was  amendatory 
of  and  additiomd  to  the  reciprocal  com- 
mercial agreement  proclaimed  May  30, 
1898  (30  Stat.  1774),  and  provided  that 
the  earlier  agreement  "shall  apply  also 
to  Algeria,**  was  intended  to  have  a 
prospective  operation  only.    Id. 

Cordials  are  within  the  provision  for 
"spirits  manufactured  or  distilled  from 
grain  or  other  materials,**  in  section  3. 
Act  1897,  and,  when  imported  from 
France,  are  subject  to  the  reduced  rate 
of  duty  provided  for  such  spirits  in  the 
reciprocal  commercial  agreement  with 
that  country  (30  Stat.  1774),  negotiated 
under  the  authority  of  said  se<*tion.  U. 
S.  v.  Julius  Wile  Bro.  &  Co.  (1904)  130 
Fed.  a^l,  64  C.  C.  A.  577,  affirming  judg- 
ment (C.  C.  1903)  124  Fed.  1023. 

A  bill  of  lading  for  certain  merchan- 
dise was  made  out  in  Switzerland,  but 
the  invoice  was  certified  by  a  United 
States  consul  in  France,  and  the  evi- 
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dence  showed  France  to  have  been  the 
ccnntry  of  production,  and  from  which 
the  merchandise  was  exported.  Held, 
that  the  importation  was  within  the  re- 
ciprocal commercial  agreement  with 
France  and  the  United  States,  May  30, 
1898,  neRotiated  under  the  authority  of 
section  3.  Act  1897.  U.  S.  v.  Luyties 
(1904)  330  Fed.  333,  64  C.  C.  A.  579,  af- 
firming judgment  (C.  C.  1903)  124  Fed. 
©77. 

The  reciprocal  commercial  agreement 
with  France,  negotiated  under  Act  1897, 
which  allows  a  reduction  of  duty  on 
"brandies  or  other  spirits,"  held  to  su- 
persede the  pro^'i8ion  of  a  different  rate 
by  Schedule  G,  §  1,  par.  263,  of  said 
act,  on  the  alcohol  in  excess  of  10  per 
cent,  found  in  fruit  preserved  in  spir- 
its. La  Manna,  Azema  &  Farnan  v. 
U.  S.  (1906)  144  Fed.  683,  75  C.  C.  A. 
485,  judgment  reversed  TJ.  S.  v.  La 
Manna,  Azema  &  Farnan  (190S)  166 
Fed.  751.  92  0.  C.  A.  431. 

The  question  whether  Algeria  is  a 
part  of  France  and  within  the  scope 
of  the  president's  proclamation  of  May 
30,  1898,  putting  in  force  a  reciprocal 
commercial  agreement  between  France 
and  the  United  States,  as  authorized  -by 
Act  1897,  or  is  merely  a  colony,  and  not 
affected  by  such  agreement,  is  one  which 
must  be  determined  solely  by  the  laws  of 
France,  and  when  the  French  minister 
of  foreign  affairs  and  the  diplomatic 
and  consular  representatives  of  that 
country  in  the  United  States  unite  in 
stating  that  since  the  decree  of  Octo- 
ber, 1870,  abolishing  the  colonial  gov- 
ernment of  Algeria,  dividing  it  into 
departments,  and  adding  them  to  the 
departments  of  European  France,  it  has 
been  an  integral  part  of  the  republic  of 
France,  their  statement  should  be  ac- 
cepted as  conclusive  by  a  court  of  this 
country  in  the  administration  of  its  cus- 
toms laws,  and  in  giving  effect  to  the 
agreement  between  the  two  nations,  en- 
tered into  in  a  spirit  of  amity,  with  de- 
sire to  improve  their  commercial  rela- 
tions. Tartar  Chemical  Co.  v.  U.  S. 
(C.  C.  1902)  116  Fed.  726,  judgment  re- 
versed U.  S.  V.  Tartar  Chemical  Co. 
(1903)  127  Fed.  944,  62  C.  C.  A.  576. 

The  reciprocal  commercial  agreement 
entered  into  between  the  United  States 
and  France  under  section  3,  Act  1897, 
and  providing  for  a  reduction  in  the 
duty  on  "brandies,  or  other  spirits,"  was 
the  result  of  negotiations,  and  repre- 
sentations bad  with  reference,  among 
other  things  to  liqueurs  and  cordials, 
and  the  French  copy  of  said  agreement 
contains  the  word  "liqueurs."  Held, 
that  merchandise  known  as  "liqueurs" 
is  included  in  the  agreement.  Nicholas 
V.  U.  S.  (G.  C.  1903)  122  Fed.  892. 

The  cordial  known  as  "Chartreuse," 
imported  from  France,  is  a  liqueur,  and 
is  included  in  the  provision  for  a  reduced 
rate  of  duty  on  "brandies,  or  othef 
spirits,"  in  the  reciprocal  commercial 
agreement  between  the  United  States 


and  France  (Proc.  May  80,  1898,  30 
Stat  1774).    Id. 

Where  it  was  proved  that  absinthe  im- 
ported was  manufactured  in  Pontarlier, 
France,  the  fact  that  the  bill  of  lading 
was  dated  at  Basle,  Switzerland,  the 
point  of  shipment,  did  not  justify  a  find- 
ing that  the  consignment  was  not  ex- 
ported from  France,  and  therefore  not 
entitled  to  admission  at  reduced  rates 
of  duty,  under  the  reciprocity  treaty  be- 
tween France  and  the  IFnited  States,  U. 
S.  V.  Luyties  (C.  C.  1903)  124  Fed. 
977,  judgment  affirmed  (1904)  130  Fed. 
333,  64  C.  C.  A.  579, 

Absinthe  is  a  liqueur  within  the 
French  reciprocity  agreement,  providing 
for  reduced  duties  on  brandies  and  oth- 
er spirits.    Id. 

With  respect  to  merchandise  alleged 
to  be  within  the  reciprocal  commercial 
agreement  with  France  as  having  been 
both  produced  in  and  exported  from  that 
country,  held,  that  evidence  of  those 
facts  should  be  furnished  by  a  witness 
who  knows  them,  or  from  his  position 
may  be  presumed  to  know  them,  and 
that  a  deposition  by  an  importer  to  the 
effect  that  he  had  ordered  the  goods 
through  a  New  York  agency  and  that 
they  were  con.>?igned  to  him  direct  by 
the  exporting  establishment  in  France, 
but  which  did  not  show  that  he  had  any 
further  personal  knowledge,  was  in- 
competent. Mieliavacca  Wine  Co.  v. 
U.  S.  (C.  C.  1905)  148  Fed.  142. 

Neither  the  argols  of  Tunisian  or  Al- 
gerian origin  imported  from  Marseilles 
are  entitled,  as  products  of  France,  to 
the  benefit  of  the  reciprocal  commer- 
cial arrangement  negotiated  between 
France  and  the  United  States  under  sec- 
tion 3,  Act  1897.  (1899)  22  Op.  Atty. 
Gen.  477. 

Germany^— The  reciprocal  commercial 
agreement  with  Germany,  negotiated  un- 
der Act  1897,  which  allows  a  reduction 
of  duty  on  "spirits,"  supersedes  the 
provision  of  a  different  rate  by  Schedule 
G,  §  1,  par.  263,  of  said  act,  on  the  al- 
cohol in  excess  of  10  per  cent,  found 
in  fruit  preserved  in  spirits.  Mihalo- 
vitch,  Fletcher  &  Co.  v.  U.  S.  (C.  C. 
1908)  160  Fed.  988. 

Hawaii^— The  treaty  with  the  king  of 
the  Hawaiian  Islands,  and  the  act  of 
congress  giving  it  effect,  by  which  mo- 
lasses from  those  islands  was  admit- 
ted into  the  United  States  free  of  duty, 
did  not  operate  upon  the  previous  trea- 
ty with  the  Dominican  republic,  so  as 
to  establish  a  like  exemption  as  to  mo- 
lasses imported  from  the  latter  country. 
Bartram  v.  Robertson  (C.  C.  18&3)  15 
Fed.  212,  affirmed  (1887)  7  Sup.  Ct. 
1115,  122  U.  S.  116,  30  L.  Ed.  1118; 
Whitney  v.  Same  (C.  C.  1884)  21  Fed. 
566;  Netherclift  v.  Same  (C.  C.  1886) 
27  Fed.  737;  Kelly  v.  Hedden  (C.  C. 
1887)  31  Fed.  607. 

The  treaty  with  the  king  of  the  Ha- 
waiian Islands,  and  the  act  giving  it  ef- 
fect (19  Stat.  200),  by  which  sugar  from 
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those  islands  was  admitted  into  the 
Ijnited  States  free  of  duty,  did  not  op- 
erate upon  the  previous  treaty  with  the 
Dominican  republic,  so  as  to  establish  a 
like  exemption  as  to  sugar  imported 
from  the  latter  country.  Netherclift  v. 
Robertson  (O.  C.  1886)  27  Fed.  737, 
writ  of  error  dismissed  (1891)  12  Sup. 
Ct.  986, 145  U.  S.  649,  86  Ia  Ed.  847. 

The  treaty  with  the  king  of  the  Ha- 
waiian Islands,  and  the  act  of  congress 
giving  it  effect,  by  which  molasses  from 
those  islands  was  admitted  into  the 
United  States  free  of  duty,  did  not  op- 
erate upon  the  previous  treaty  with  the 
Dominican  republic,  so  as  to  establish  a 
like  exemption  as  to  molasses  imported 
from  the  latter  country.  Kelly  v.  Hed- 
den  (C.  C.  1887)  31  Fed.  607. 

Italy*— The  provision  for  "statuary" 
in  Act  1897,  and  in  the  reciprocal  com- 
mercial agreement  with  Italy,  negotiat- 
ed under  said  section,  has  the  same 
meaning  as  in  section  1,  Schedule  N, 
par.  .454,  of  said  tariff  act,  where  it  is 
prescribed  that  the  "term  'statuary*  as 
used  in  this  act  shall  be  understood  to 
include  only  such  statuary  as  is  cut, 
carved,  or  otherwise  wrought  by  hand 
from  a  solid  block  or  mass  of  marble, 
stone  or  alabaster,  or  from  metal." 
Bronze  statuary,  not  being  covered  by 
this  definition,  is  therefore  not  covered 
by  said  reciprocal  agreement  O.  B. 
Richard  &  Co.  v.  U.  S.  (1907)  158  Fed. 
1019,  86  O.  C.  A.  671,  affirming  judg- 
ment (0.  C.  1907)  151  Fed.  954. 
-  The  tariff  on  statuary  and  other 
works  of  art  (R.  S.  pp.  478,  479)  con- 
sidered in  connection  with  the  treaty 
of  1871  between  the  United  States  and 
Italy.    (1881)  17  Op.  Atty.  Gen.  223. 

That  treaty  makes  no  provision,  in 
letter  or  spirit,  as  regards  the  impor- 
tation, exportation,  or  prohibition  of  ar- 
ticles, the  produce  or  manufacture  of 
Italy,  where  dealt  in  by  Italian  citizens 
residing  in  Italy,  excepting  that  such 
importations,  etc.,  shall  be  upon  as  fa- 
vorable a  footing  as  like  commerce  by 
English,  French,  German,  or  other  for- 
eign citizens  whatsoever.    Id. 

Portugalw— The  second  article  of  the 
treaty  between  the  United  States  and 
Portugal,  of  August  26,  1840,  provides 
that  vessels  of  either  country,  arriving 
in  the  ports  of  the  other,  either  laden 
or  in  ballast,  shall  be  treated  on  their 
entrance,  during  their  stay,  and  at  their 
departure,  upon  the  same  footing  as  na,- 
tional  vessels  coming  from  the  same 
place,  with  respect  to  the  duties  of  ton- 
nage, lighthouse  duties,  pilotage,  port 
charges,  fees  of  public  officers,  and  all 
other  duties  and  charges,  of  whatever 
kind  or  denomination,  levied  upon  ves- 
sels of  commerce.  Held,  that  coffee  im- 
ported in  Portuguese  vessels,  directly 
from  the  place  of  its  growth,  was  not 
exempt  from  duty,  under  the  tariff  act  of 
July  30,  1846,  as  imported  directly  from 
the  place  of  its  growth  in  foreign  ves- 
sels, entitled  by  reciprocal  treaties  to 
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foe  exempted  from  discriminating  duties, 
tonnage,  and  other  charges.  Oldfield 
V.  Marriott  (1850)  51  U.  S.  (10  How.) 
146, 13  L.  Ed.  364. 

Prussia^— The  "most  favored  nation 
clause"  in  the  treaty  of  May  1,  1828, 
between  the  United  States  and  the  king- 
dom of  Prussia  is  not  violated  by  para- 
graph 608,  Tariff  Act  Aug.  27,  1894  (28 
Stat.  544),  laying  a  discriminating  duty 
on  salt  imported  from  a  country  which 
imposes  a  duty  on  salt  exported  from 
the  United  States.  (1894)  21  Op.  Atty. 
Gen.  80. 

Paragraph  608,  Tariff  Act  Aug.  27, 
1894  (28  Stat.  544),  imposing  a  discrim- 
inating duty  on  salt  imported  from  a 
country  which  imposes  a  duty  on  salt  ex- 
ported from  the  United  States,  does  not 
violate  the  "most  favored  nation  clause** 
in  the  treaty  of  May  1, 1828,  with  Prus- 
sia.   Id. 

That  treaty  is  to  be  taken  as  operative 
as  respects  so  much  of  the  German  em- 
pire as  constitutes  the  kingdom  of  Prus- 
sia.   Id. 

San  D  om I ngow— Plaintiff  imported  cen- 
trifugal and  molasses  sugars,  the  prod- 
uce and  manufacture  of  San  Domingo, 
similar  to  sugars  produced  in  Hawaii, 
which  are  by  treaty  admitted  free  of 
duty,  and  contended  that  they  should  be 
admitted  free,  under  article  9  of  the 
treaty  with  the  Dominican  republic  (15 
Stat.  475),  which  provides  that  no  high- 
er or  other  duty  shall  be  imposed  on  the 
importation  into  the  United  States  of 
any  article,  the  growth,  produce,  or 
manufacture  of  the  Dominican  republic, 
than  on  like  articles,  the  growth,  prod- 
uce, or  manufacture  of  any  other  for- 
eign country.  Held,  that  the  treaty  is  a 
pledge  that  there  shall  be  no  discrimi- 
nating legislation,  against  the  importa- 
tion of  the  articles  mentioned,  in  favor 
of  articles  of  like  character  imported 
from  any  other  country,  and,  as  it  was 
never  designed  to  prevent  special  con- 
cessions on  sufficient  considerations 
touching  the  importation  of  specific  ar- 
ticles, plaintiff  must  pay  duty.  Whitney 
V.  Robertson  (1888)  8  Sup.  Ct.  456, 
457, 124  U.  S.  190,  31  L.  Ed.  386  (affirm- 
ing judgment  [C.  C.  1884]  21  Fed.  566)  ; 
Kelly  V.  Hedden  (1888)  8  Sup.  Ct.  459, 
124  U.  S.  196,  31  L.  Ed.  389  (affirming 
judgment  [C.  C.  1887]  31  Fed.  607). 

The  act  of  congress  under  which  du- 
ties on  centrifugal  and  molasses  sugars 
from  San  Domingo  are  collected,  author- 
ized their  exaction,  and  was  passed  after 
the  treaty  with  the  Dominican  republic, 
and,  if  there  be  any  conflict  between  the 
stipulations  of  the  treaty  and  the  re- 
quirements of  the  law,  the  latter  must 
controL    Id. 

The  eleventh  section  of  the  tariff  act 
of  1883.  referring  to  ^he  sanctity  of 
treaty  obligations,  notwithstanding  that 
act,  was  not  intended  to  revive  and  set 
in  motion  the  inert  features  of  the  trea- 
ty with  the  Dominican  republic  of  Feb- 
ruary 8, 1867,  by  which  sugar  therefrom 
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iras   admitted   free   of  duty,   congress  erdif  t  v.  Robertson  (C.  C.  1886)  27  Fed. . 

having  subsequent^  to  said  treaty  by  737,  writ  of  error  dismissed  (1891)  12. 

yarious  enactments  imposed  duties  on  Sup.  Ct.  986,  145  U.  S.  649,  36  L.  Ed. 

all  sugar  from  foreign  countries.    Neth-  847. 

§  5293.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  B.)  Reciprocity  treaty  with 
Cuba  of  Dec.  11,  1902,  and  Act  Dec.  17,  1903,  c.  1,  for  execu- 
tion thereof,  not  affected  by  this  act,  except  as  to  proviso  of 
treaty  abrogated. 

B.  Nothing  in  this  Act  contained  shall  be  so  construed  as  to  abro- 
gate or  in  any  manner  impair  or  affect  the  provisions  of  the  treaty 
of  commercial  reciprocity  concluded  between  the  United  States  and 
the  Republic  of  Cuba  on  the  eleventh  day  of  December,  nineteen  hun- 
dred and  two,  or  the  provisions  of  the  Act  of  Congress  heretofore 
passed  for  the  execution  of  the  same  except  as  to  the  proviso  of 
article  eight  of  said  treaty,  which  proviso  is  hereby  abrogated  and  re- 
pealed.   (38  Stat.  192.) 

The  treaty  of  commercial  reciprocity  mentioned  in  this  subdiyision  of  sec- 
tion V,  was  a  commercial  convention  set  forth  in  33  Stat  2136. 

The  act  for  the  execution  of  said  treaty,  also  mentioned  in  this  subdivision, 
was  Act  Dec.  17,  1903,  c.  1,  set  forth  post,  §§  5324,  5325. 

Article  8  of  said  treaty,  including  the  proviso  annexed  thereto,  which  was 
abrogated  and  repealed  by  the  last  clause  of  this  subdivision  of  section  IV,  wa.s 
set  forth  in  32  Stat.  2140.  as  follows: 

"The  rates  of  duty  herein  granted  by  the  United  States  to  the  Republic 
of  Cuba  are  and  shall  continue  during  the  term  of  this  convention  preferen- 
tial in  respect  to  all  like  imports  from  other  countries,  and,  in  return  for  said 
preferential  rates  of  duty  granted  to  the  Republic  of  Cuba  by  the  United 
States,  it  is  agreed  that  the  concession  herein  granted  on  the  part  of  the  said 
Republic  of  Cuba  to  the  products  of  the  United  States  shall  likewise  be,  and 
shall  continue,  during  the  term  of  this  convention,  preferential  in  respect  to 
all  like  imports  from  other  countries.  Provided,  That  while  this  convention 
is  in  force,  no  sugar  imported  from  the  Republic  of  Cuba  and  being  the  prod- 
uct of  the  soil  or  industry  of  the  Republic  of  Cuba  shall  be  admitted  into  the 
United  States  at  a  reduction  of  duty  greater  than  twenty  per  centum  of  the 
rates  of  duty  thereon  as  provided  by  the  tariff  act  of  the  United  States  ap- 
proved July  24,  1897,  and  no  sugar,  the  product  of  any. other  foreign  country, 
shall  be  admitted  by  treaty  or  convention  into  the  United  States,  while  this 
convention  is  in  force,  at  a  lower  rate  of  duty  than  that  provided  by  the  tar- 
iff act  of  the  United  States  approved  July  24,  1897." 

Kotes  of  Deoisioiui 

In  generalw— See  notes  under  i  5324, 
post 

§  5294.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  C.)  Duties  on  articles  com- 
ing from  Philippine  Islands ;  certain  articles  free  of  duty ;  cer- 
tain articles  from  United  States  free  of  duty  in  Philippine 
Islands ;  taxes  equal  to  internal-revenue  taxes  on  articles  com- 
ing into  United  States  from  Philippine  Islands,  and  into  Phil- 
ippine Islands  from  United  States ;  interned  revenues  collected 
in  Philippine  Islands  to  accrue  to  government  thereof;  repeed 
of  provision  authorizing  export  duties. 

C.  There  shall  be  levied,  collected,  and  paid  upon  all  articles  com- 
ing into  the  United  States  from  the  Philippine  Islands  the  rates  of 
duty  which  are  required  to  be  levied,  collected,  and  paid  upon  like 
articles  imported  from  foreign  countries:  Provided,  That  all  articles, 
the  growth  or  product  of  or  manufactured  in  the  Philippine  Islands 
from  materials  the  growth  or  product  of  the  Philippine  Islands  or 
of  the  United  States,  or  of  both,  or  which  do  not  contain  foreign  ma- 
terials to  the  value  of  more  than  20  per  centum  of  their  total  value, 
upon  which  no  drawback  of  customs  duties  has  been  allowed  therein, 
coming  into  the  United  States  from  the  Philippine  Islands  shall  here- 
after be  admitted  free  of  duty:  Provided,  however,  That  in  consid- 
eration of  the  exemptions  aforesaid,  all  articles,  the  growth,  product, 
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or  manufacture  of  the  United  States,  upon  which  no  drawback  of 
customs  duties  has  been  allowed  therein,  shall  be  admitted  to  the 
Philippine  Islands  from  the  United  States  free  of  duty :  And  provided 
further.  That  the  free  admission,  herein  provided,  of  such  articles,  the 
growth,  product,  or  manufacture  of  the  United  States,  into  the  Philip- 
pine Islands,  or  of  the  growth,  product,  or  manufacture,  as  herein- 
before defined,  of  the  Philippine  Islands  into  the  United  States,  shall 
be  conditioned  upon  the  direct  shipment  thereof,  under  a  through  bill 
of  lading,  from  the  country  of  origin  to  the  country  of  destination: 
Provided,  That  direct  shipment  shall  include  shipments  in  bond 
through  foreign  territory  contiguous  to  the  United  States :  Provided, 
however,  That  if  such  articles  become  unpacked  while  en  route  by 
accident,  wreck,  or  other  casualty,  or  so  damaged  as  to  necessitate 
their  repacking,  the  same  shall  be  admitted  free  of  duty  upon  satis- 
factory proof  that  the  unpacking  occurred  through  accident  or  neces- 
sity and  that  the  merchandise  involved  is  the  identical  merchandise 
originally  shipped  from  the  United  States  or  the  Philippine  Islands, 
as  the  case  may  be,  and  that  its  condition  has  not  been  changed  ex- 
cept for  such  damage  as  may  have  been  sustained:  And  provided. 
That  there  shall  be  levied,  collected  and  paid,  in  the  United  States, 
upon  articles,  goods,  wares,  or  merchandise  coming  into  the  United 
States  from  the  Philippine  Islands,  a  tax  equal  to  the  internal-revenue 
tax  imposed  in  the  United  States  upon  the  like  articles,  goods,  wares, 
or  merchandise  of  domestic  manufacture;  such  tax  to  be  paid  by 
internal-revenue  stamp  or  stamps,  to  be  provided  by  the  Commissioner 
of  Internal  Revenue,  and  to  be  affixed  in  such  manner  and  under  such 
regulations  as  he,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, shall  prescribe;  and  such  articles,  goods,  wares,  or  merchandise, 
shipped  from  said  islands  to  the  United  States,  shall  be  exempt  from 
the  payment  of  any  tax  imposed  by  the  internal-revenue  laws  of  the 
Philippine  Islands :  And  provided  further,  That  there  shall  be  levied, 
collected,  and  paid  in  the  Philippine  Islands,  upon  articles,  goods, 
wares,  or  merchandise  going  into  the  Philippine  Islands  from  the 
United  States,  a  tax  equal  to  the  internal-revenue  tax  imposed  in  the 
Philippine  Islands  upon  the  like  articles,  goods,  wares,  or  merchandise 
of  Philippine  Islands  manufacture;  such  tax  to  be  paid  by  internal- 
revenue  stamps  or  otherwise,  as  provided  by  the  laws  in  the  Philip- 
pine Islands;  and  such  articles,  goods,  wares,  or  merchandise  going 
into  the  Philippine  Islands  from  the  United  States  shall  be  exempt 
from  the  payment  of  any  tax  imposed  by  the  internal-revenue  laws 
of  the  United  States :  And  provided  further.  That  in  adc^ition  to  the 
customs  taxes  imposed  in  the  Philippine  Islands,  there  shall  be  levied, 
collected,  and  paid  therein  upon  articles,  goods,  wares,  or  merchandise 
imported  into  the  Philippine  Islands  from  countries  other  than  the 
United  States,  the  internal-revenue  tax  imposed  by  the  Philippine 
Government  on  like  articles  manufactured  and  consumed  in  the  Philip- 
pine Islands  or  shipped  thereto  for  consumption  therein,  from  the 
United  States :  And  provided  further,  That  from  and  after  the  pas- 
sage of  this  Act  all  internal  revenues  collected  in  or  for  account  of 
the  Philippine  Islands  shall  accrue  intact  to  the  general  government 
thereof  and  be  paid  into  the  insular  treasury:  And  provided  further, 
That  section  thirteen  of  "An  Act  to  raise  revenue  for  the  Philippine 
Islands,  and  for  other  purposes,"  approved  August  fifth,  nineteen 
hundred  and  nine,  is  hereby  repealed.    (38  Stat.  192.) 

Previous  provisions  relating  to  duties  on  articles  coming  from  the  Philippine 
Islands,  and  to  the  disposition  of  duties  and  taxes  collected,  of  Act  March 
8,  1902,  c.  140,  §§  2,  4,  5,  32  Stat.  54,  were  superseded  by  those  of  the  Payne- 
Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  5,  36  Stat.  83.  That  section  was 
superseded  by  these  provisions,  and  was  one  of  the  sections  repealed  by  sec- 
tion IV,  S,  of  this  act,  post,  f  5316. 
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Previous  provisions,  in  the  last  proviso  of  section  2.  of  said  Act  March  8, 
1902,  c  140,  32  Stat.  54,  and  in  a  proviso  annexed  to  Act  March  3,  1905,  c. 
1408,  §  13,  33  Stat  975,  for  reduction  of  or  exemption  from  export  duties  on 
products  of  the  Philippine  Islands  coming  to  the  United  States,  were  supersed- 
ed by  the  provisions  relating  to  that  subject  of  the  Payne- Aldrich  Tariff  Act  of 
Aug.  5,  1909,  c.  6,  §  5,  repealed  by  this  act,  as  stated  above,  and  in  section  13 
of  the  Philippine  Tariff  Act  of  Aug.  6,  1909,  c.  8,  which  was  repealed  by  the 
last  proviso  annexed  to  these  provisions. 

Said  section  13  of  the  Philippine  Tariff  Act  of  Aug.  5,  1909,  c.  8,  36  Stot. 
173,  repealed  by  said  last  proviso  above,  was  as  follows: 

"Sec.  13.  That  upon  the  exportation  to  any  foreign  country  from  the  Philip- 
pine Islands,  or  the  shipment  thereof  to  the  United  States  or  any  of  its  pos- 
sessions, of  the  following  articles,  there  shall  be  levied,  collected  and  paid  there- 
on the  following  export  duties;  Provided,  however,  That  all  articles  the  growth 
and  product  of  the  Philippine  Islands  coming  directly  from  said  islands  to  the 
United  States  or  any  of  its  possessions  for  use  and  consumption  therein,  shall 
be  exempt  from  any  export  duties  imposed  in  the  Philippine  Islands : 

"352.  Abaca  (hemp),  gross  weight,  one  hundred  kilos.,  seventy-five  cents. 

"353.  Sugar,  gross  weight,  one  hundred  kilos.,  five  cents. 

"354.  Copra,  gross  weight,  one  hundred  kilos.,  ten  cents. 

"355.  Tobacco,  gross  weight: 

"(a)  Manufactured  or  unmanufactured,  except  as  otherwise  provid- 
ed, one  hundred  kilos»,  one  dollar  and  thirty  cents. 
'*(b)  Stems,   clippings,   and  other  wastes  of  tobacco,   one  hundred 
kilos.,  fifty  cents." 

Duties  on  all  articles,  goods,  etc.,  entering  the  jurisdiction  of  the  Philip-, 
pine  Islands  from  any  place  or  places,  including  the  United  States  and  its 
possessions,  were  prescribed  by  said  Philippine  Tariff  Act  of  Aug.  5,  1909,  c. 
8,  36  Stat.  130.  That  act  superseded  the  previous  act,  which  revised  and 
amended  the  tariff  laws  of  the  Philippine  Islands,  Act  March  3,  1905,  c.  1408, 
33  Stat.  928,  amended  by  Act  Feb.  26,  1906,  c.  509,  34  Stot  24. 

Notes  of  Deoisioiifl 


Effect  of  treaty  of  Paris..— The  effect 
of  the  treaty  of  Paris,  by  which  Spain 
ceded  the  Philippine  Islands  to  the 
United  States,  and  whicb  took  effect  by 
the  exchange  of  ratifications,  and  by 
the  President's  proclamation  on  April 
11,  1899,  was  to  repeal  the  existing 
tariff  duties,  so  far  as  related  to  goods 
brought  from  such  islands;  and  goods 
arriving  at  a  port  of  entry  of  the  Unit- 
ed States  from  Philippine  ports  after 
its  taking  effect  were  not  subject  to  du- 
ty, although  they  were  shipped  prior  to 
said  April  11th.  American  Sugar  Re- 
fining Co.  V.  BidweU  (C.  C.  1903)  124 
Fed.  677. 

Internal  revenue  tax.^— Cigars  and 
cigarettes  brought  into  the  United 
States  from  the  Philippine  Islands  are 
subject  to  the  internal  revenue  tax  un- 
der section  5,  Tariff  Act  Aug.  5,  1909 
(36  Stat  83),  and  internal  revenue 
stamps  in  payment  of  such  tax  are  re- 
quired to  be  affixed  to  the  packages 
containing  the  same.  (1911)  29  Op. 
Atty.  Gen.  77. 

Military  oooupatlon.— The  exaction  of 
duties  on  importations  into  Porto  Rico 
from  the  United  States  before  the  ces- 
sion of  the  island  by  treaty  was  proper- 
ly made,  under  the  war  power,  by  Gen. 
Miles*  order  of  July  26,  1898,  which- 
merely  extends  the  existing  regulations, 
and  by  the  tariffs  of  August  19,  1898, 
and  February  1,  1899,  prescribed  by  the 
president  as  commander  in  chief.  Dool- 
ey  V.  U.  S.  (1901)  21  Sup.  Ct.  762,  182 
U.  S.  222,  45  L.  Ed.  1074;   Armstrong 


V.  Same  (1901)  21  Sup.  Ct.  827,  182  U. 
S.  243,  45  L.  Ed.  1086. 

The  existence  of  an  armed  insurrec- 
tion of  the  natives  in  the  Philippine  Is- 
lands after  the  ratification  of  the  treaty 
of  peace  with  Spain  did  not  justify  the 
exaction  of  duties  on  imports  from  the 
United  States  into  Manila  after  that 
date,  under  an  order  of  the  President, 
issued  during  the  Spanish-American 
war,  that  "on  the  occupation  of  any 
forts  and  places  in  the  Philippine  Is* 
lands  by  the  forces  of  the  United  States" 
the  duties  shall  be  levied  and  collected 
"as  a  military  contribution."  Lincoln 
V.  U.  S.  (1905)  25  Sup.  Ct.  455,  197  U. 
S.  419,  49  L.  Ed.  816,  reversing  judg- 
ment (1904)  40  Ct.  CI.  1. 

Ratification  of  Illegal  oollectlons.— The 

ratification  by  Congress  by  Act  June 
30,  1906,  c.  3912,  34  Stat.  636,  of  the 
illegal  collection  of  duties  on  imports 
to  the  Philippine  Islands  which  were 
levied  under  the  President's  order  of 
July  12,  1898,  between  the  dates  of  the 
ratification  of  the  treaty  of  peace  with 
Spain  and  the  passage  of  Act  July  1, 
1902,  c.  1369,  32  Stat.  691,  enacting  a 
tariff  of  duties  for  those  islands,  does 
not  deprive  importers  of  their  proper- 
ty without  due  process  of  law,  in  viola- 
tion of  Const.  Amend.  5,  even  though 
they  had  commenced  an  action  to  recov- 
er the  amount  of  the  duties  so  collected 
before  the  ratifying  statute  was  enact- 
ed. U.  S.  V.  Heinszen  (1907)  27  Sup. 
Ct.  742,  744,  206  U.  S.  370,  51  U  Ed. 
1098,  11  Ann.  Cas.  688,  reversing  judg- 
ment Heinszen  v.  U.  S.  (1907)  42  Ct 
CL58. 
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Aside  from  any  question  of  interven-  articles  the  growth  or  product  of  the 

ing  rights,  Congress  could,  by  Act  June  Philippine   Islands.      Rhodes   v.   U.    S- 

30,  1906,  c.  3912,  34  Stat  636,  ratify  (1911)  2  Ct  Gust  App.  100. 

the  illegal  collection  of  duties   on  im-  In  the   enactment  of   the  provisions 

ports  to   the  Philippine  Islands  which  of  the  tariff  act  of  1909  that  relate  to 

were  levied  under  the  President's  order  Commerce  between  the  United  States 

of  July  12,  1898,  between  the  dates  of  proper  and  the  Philippine  Islands,  the 

the  ratification  of  the  treaty  of  peace  Congress  will  be  presumed  to  have  had 

with  Spain  and  the  passage  of  Act  July  in    mind    the    actual    requirements    of 

1,  1902,  c  1369,  32  Stat.  691,  enacting  trade  in  the  Philippines,  as  these  may 

a  tariff  of  duties  for  those  islands.    Id.  call  for  transshipment  of  merchandise; 

Vhat  constitutes  direct  shipmentw—  and  having  in  view,  too,  the  recognized 
Sponges  were  dispatched,  freight  pre-  benevolent  intent  of  legislation  affect- 
paid,  from  Zamboanga  via  Hongkong  ing  the  archipelago,  that  shipment  must 
and  Tacoma,  Wash.,  to  Chicago.  They  be  deemed  a  direct  shipment  from  the 
were  delivered  by  the  agents  on  board  Philippines  to  the  United  States  when 
a  vessel  lying  in  or  off  the  port  of  Hong-  the  consignment  was  forwarded  on  a 
kong.  The  evidence  to  this  effect  makes  through  bill  of  lading  from  Manila  to 
a  prima  facie  showing  that  the  goods  New  York,  but  by  reason  of  a  trade  re- 
were  shipped  direct,  and  there  being  no  quirement  was  transshipped  at  Hong- 
evidence  to  show  there  was  any  delay  kong;  and  so  the  goods  fell  within  see- 
in  the  course  of  the  shipment,  the  con-  tion  5,  Act  1909,  making  them  free  of 
signment  was  entitled  to  free  enti^  duty.  U.  S.  v.  United  Cigar  Stores 
under   section  5,  Act  1909,   governing  Co.  (1911)  1  Ct  Cust  App.  450. 

§  5295.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  D.)  Exemption  of  articles 
going  into  Porto  Rico  from  United  States  from  internal-rev- 
enue taxes. 

D.  Articles,  goods,  wares,  or  merchandise  going  into  Porto  Rico 
from  the  United  States  shall  be  exempted  from  the  payment  of  any 
tax  imposed  by  the  internal-revenue  laws  of  the  United  States.  (38 
Stat.  193.) 

See  post,  §§  6338,  6338a. 

§  5296.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  E.)  Countervailing  duty  on 
articles  on  which  bounty  on  exportation  was  paid. 

E.  Whenever  any  country,  dependency,  colony,  province  or  other 
political  subdivision  of  government  shall  pay  or  bestow,  directly 
or  indirectly,  any  bounty  or  grant  upon  the  exportation  of  any 
article  or  merchandise  from  such  country,  dependency,  colony, 
province  or  other  political  subdivision  of  government,  and  such  article 
or  merchandise  is  dutiable  under  the  provisions  of  this  Act,  then  upon 
the  importation  of  any  such  article  or  merchandise  into  the  United 
States,  whether  the  same  shall  be  imported  directly  from  the  country 
of  production  or  otherwise,  and  whether  such  article  or  merchandise 
is  imported  in  the  same  condition  as  when  exported  from  the  country 
of  production  or  has  been  changed  in  condition  by  remanufacture  or 
otherwise,  there  shall  be  levied  and  paid,  in  all  such  cases,  in  addition 
to  the  duties  otherwise  imposed  by  this  Act,  an  additional  duty  equal 
to  the  net  amount  of  such  bounty  or  grant,  however  the  same  be  paid 
or  bestowed.  The  net  amount  of  all  such  bounties  or  grants  shall  be 
from  time  to  time  ascertained,  determined,  and  declared  by  the  Secre- 
tary of  the  Treasury,  who  shall  make  all  needful  regulations  for  the 
identification  of  such  articles  and  merchandise  and  for  the  assessment 
and  collection  of  such  additional  duties.     (38  Stat.  193.) 

Provisions  in  the  same  language  as  those  of  this  subdivision  were  made  by 
the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  6,  36  Stat.  85,  super- 
seding similar  provisions  of  previous  tariff  acts.  That  section  was  superseded 
by  these  provisions,  and  was  repealed  by  section  IV,  S,  post,  §  5316. 

The  President  was  authorized,  when  satisfied  that  unjust  discriminations 
were  made  by  any  foreign  state  against  the  importation  or  sale  therein  of  any 
product  of  the  United  States,  to  direct  that  such  products  as  he  might  deem 
proper  of  such  foreign  state  be  excluded  from  importation  to  the  United  States, 
by  Act  Aug.  30,  1890,  c  839,  §  5,  post,  |  5319. 

The  importation  and  sale  of  articles  in  the  United  States  at  less  than  their 
market  value  abroad,  plus  transportation  charges,  with  intent  to  restrain  com- 
merce, etc.,  or  their  importation  under  an  agreement,  with  certain  exceptions, 
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that  the  importer  or  other  person  shaB  be  restricted  to  using  or  dealing  in 
such  goods,  is  prohibited,  and  the  President  is  empowered  to  prohibit  the  im- 
portation of  articles  from  countries  which  forbid  importations  from  the  Unit- 
ed States,  and  under  certain  conditions,  to  deny  clearance  to  vessels  discrim- 
inating against  citizens  of  the  United  States,  by  Act  Sept  8,  1916,  o.  463,  U 
800-806,  post,  SS  8836Z-n8836y. 

Kotes  of  Beolsloiui 


Validity  of  act.^The  provision  in  Act 
1890  for  the  payment  of  bounties  to  the 
sugar  producers  of  the  United  States, 
is  not  80  intimately  connected  with  the 
provisions  relating  to  duties  on  im- 
ports that  its  unconstitutionality  would 
invalidate  the  whole  statute.  Field  v. 
Clark  (1802)  12  Sup.  Ot  495,  143  U. 
S.  649,  36  K  Ed.  294. 

CoBStroetion  of  act  in  general.— Act 
1897,  which  provides  that  whenever  any 
country  "shall  pay  or  bestow,  directly 
or  indirectly,  any  bounty  or  grant  upon 
the  exportation  of  any  article  of  mer- 
chandise from  such  country"  which  Is 
dutiable  under  the  act,  an  additional 
duty  equal  to  such  bounty  or  grant  shall 
he  collected  thereon  upon  its  importa- 
tion into  the  United  States,  is  a  protec- 
tive measure,  and  is  intended  to  cover 
every  case  where  by  the  laws  of  a  for- 
eign country  the  exporter  is  given,  ei- 
ther directly  or  indirectly,  a  pecuniary 
benefit  from  the  exportation,  whether 
by  way  of  a  direct  bounty  paid  from  the 
public  treasury,  by  the  remission  of 
taxes,  or  by  exemption  from  taxes 
which  would  otherwise  be  imposed  on 
the  article.  Downs  v.  U.  S.  (1902)  113 
red.  144,  51  C.  C.  A.  100,  decree  af- 
firmed (1903)  23  S.  Ot.  222,  187  U.  S. 
496,  47  L.  Ed.  275. 

Conclusiveness  of  decision  of  seore- 

taryw— Under  the  provision  of  section  5 
of  Act  1897,  that  the  net  amount  of 
any  bounty  or  grant  paid  or  bestowed 
by  a  foreign  country  on  the  exportation 
of  an  article  of  merchandise  "shall  be 
from  time  to  time  ascertained,  deter- 
mined, and  declared  by  the  secretary  of 
the  treasury,"  the  decision  of  the  sec- 
retary as  to  such  amount  is  conclusive, 
and  cannot  be  reviewed  by  the  courts; 
but  the  question  whether  a  country  pays 
or  bestows  such  bounty  or  grant,  where 
it  depends  upon  the  construction  of  the 
laws  of  such  country,  is  a  judicial  one, 
and,  while  it  is  to  be  decided  primarily 
by  the  secretary,  his  decision  thereon  is 
reviewable.  Downs  v.  U.  S.  (1902)  113 
Fed.  144,  51  O.  0.  A.  100,  decree  af- 
firmed (1903)  23  Sup.  Gt.  222,  187  U. 
S.  496,  47  L.  Ed.  275. 

Where  a  published  declaration  by 
the  Secretary  of  the  Treasury  as 
to  the  amount  of  sugar  bounty,  as 
authorized  by  Act  1897,  {  5,  was  fol- 
lowed by  another  declaration,  but  there 
was  nothing  to  indicate  that  the  latter 
was  issued  for  the  purpose  of  correct- 
ing the  former,  evidence  is  not  admfssl- 
Ue  to  show  that  the  former  was  wrong. 
The  importer's  only  remedy  is  by  ap- 
peal to  the  Secretary  himself*    Frank- 


lin Sugar  Refining  Co.  v.  U.  S.  (G.  C. 
1910)  178  Fed.  743. 

A  treasury  declaration  as  to  the 
amount  of  sugar  bounty  allowed  by  a 
foreign  country,  under  Act  1897,  §  5, 
which  was  properly  Issued,  is  presuma- 
bly correct,  and  cannot  be  impeached  or 
inquired  into  by  the  courts.  Franklin 
Sugar  Refining  (3o.  v.  U.  S.  (0.  C. 
1910)  178  Fed.  747. 

Under  the  tariff  act  of  1897  the  Sec- 
retary of  the  Treasury  possessed  full 
authority  to  assess  and  collect  duties 
imposed  by  law  to  countervail  foreign- 
paid  bounties,  and  his  determination,  as 
of  the  date  of  the  importation  itself, 
of  the  amount  of  bounty  granted  on  an 
exportation  of  raw  beet  sugar  from 
Germany  and  imported  here  is  not  open 
to  collateral  attack  and  is  finaL  Frank- 
lin Sugar  Refining  Go.  v.  U.  S.  (1911) 
1  Gt,  Gust  App.  242.  See,  also,  Gramer 
v.  Arthur  (1880)  102  U.  S.  612,  26  L. 
Ed.  259. 

Rate  of  dutyw-ZThe  countervailing  du- 
ty assessed  on  account  of  sugar  bounty 
under  Act  1897,  applies  according  to 
the  rate  in  force  ^t  the  time  of  impor* 
tation;  and  the  promulgation  of  a  new 
rate  between  the  time  of  importation 
and  of  liquidation  does  not  affect  the 
amount  of  countervailing  duty  applica- 
ble. Franklin  Sugar  Refining  Go.  v. 
U.  S.  (G.  G.  1910)  178  Fed.  743. 

Nature  of  bountyw— A  bounty  may  be 
direct,  as  where  a  certain  amount  is 
paid  upon  the  production  or  exporta- 
tion of  particular  articles,  or  indirect, 
by  the  remission  of  taxes  upon  the  ex- 
portation of  articles  which  are  subject- 
ed to  a  tax  when  sold  or  consumed  in 
the  country  of  their  production.  Downs 
V.  U.  S.  (1903)  23  Sup.  Gt  222,  223, 
187  U.  S.  496,  47  L.  Ed.  275. 

What  constitutes  bounty^^he  Rus- 
sian laws  regulating  the  production  and 
exportation  of  sugar,  under  which  an 
exporter  of  sugar  is  remitted  the  ex- 
cise tax  imposed  on  sugar  sold  in  Rus- 
sia, and  obtains  a  certificate  because  of 
such  exportation,  which  has  a  substan- 
tial market  value,  allow  a  bounty  upon 
the  exportation  of  sugar  which,  under 
Act  1897,  §  5,  subjects  such  sugar  up- 
on  its    importation    into    the    United 
States  to  an  additional  duty    equal  to 
the   entire  amount  of  such   bounty  as 
ascertained  and  determined  by  the  sec- 
retary of  the  treasury.    Downs  ▼.  U.  S. 
(1903)  23  Sup.  Gt  222,  229,  187  U.  S. 
496,   47   L.    Ed.    275,   affirming    decree 
(1902)  113  Fed.  144,  51  C.  C.  A.  100. 

When  a  tax  is  imposed  upon  all  sugar 
produced,  but  ia  remitted  upon  all  sugar 
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exported,  then,  by  whatever  process  or 
in  whatever  manner,  or  under  whatever 
name  it  is  disguised,  it  is  a  bounty  up- 
on exportation.    Id. 

The  laws  of  Russia  bestow  a  bounty 
or  grant  upon  the  exportation  of  so- 
called  "free  sugar,"  so  as  to  work  a 
benefit  or  advantage  to  the  exporter  in 
two  ways:  (1)  By  remitting  the  excise 
tax  due  upon  the  sugar  exported,  and 
(2)  by  the  issuance  by  the  government 
to  the  exporter  of  a  certificate  of  ex- 
portation, which  authorizes  the  sale 
in  the  domestic  market  of  an  equal 
quantity  of  "free  reserve  or  free  sur- 
plus" sugar  without  the  payment  of  the 
additional  tax  otherwise  required  to  be 
paid  thereon,  and  which  certificate  is 
transferable  and  has  a  substantial  mar- 
ket value;  and  Fuch  sugar,  when  Im- 
ported into  the  United  States,  is  sub- 
ject to  the  additional  or  countervailing 
duty  imposed  by  section  5  of  the  tariff 
act  of  1897.  Downs  v.  U.  S.  (1902) 
113  Fed.  144,  51  C.  C.  A.  100,  decree 
affirmed  (1903)  23  Sup.  Ct  222,  187 
U.  S.  496,  47  L.  Ed.  275. 

Where  under  Act  1897,  §  5,  providing 
that,  when  any  country  shall  pay  any 
bounty  on  the  exportation  of  merchan- 
dise dutiable  in  this  country,  there 
shall  be  levied  an  additional  duty  equal 
to  the  bounty,  Holland  gives  bounty  for 
the  production  of  sugar,  to  be  deducted 
from  the  excise  thereon,  but  such  excise 
is  remitted  on  exportation,  the  duty  is 
a  grant  on  the  exportation,  and  should 
be  added  to  the  regular  duty  on  impor- 
tation of  sugar  from  that  country.  U. 
S.  v.  HiUs  Bros.  Co.  (1901)  107  Fed. 
107,  46  C.  O.  A.  167,  reversing  judg- 
ment HiUs  V.  U.  S.  (C.  C.  1900)  99  Fed. 
425. 

Change  of  condition.— The  "addition- 
al" duty  imposed  by  Act  1897,  §  5.  on 
articles  of  merchandise  imported  into 
the  United  States  and  upon  which  an 
export  bounty  has  been  paid  by  the 
country  of  production,  and  which  it  is 
provided  shall  be  "equal  to  the  net 
amount  of  such  bounty,"  is  leviable  only 
upon  the  article  or  merchandise  which 
enters  the  United  States,  and  in  case 


of  merchandise  dutiable  by  weight  and 
as  to  which  the  bounty  as  declared  by 
the  Secretary  of  the  Treasury  is  also 
by  weight,  such  as  sugar,  where  the 
quantity  entered  at  the  custom  house 
as  shown  by  the  official  weigher  is  less 
than  that  shown  by  the  foreign  invoice, 
the  "additional"  duty,  like  the  regular 
duty,  is  assessable  only  on  the  quantity 
so  entered,  and  the  cause  of  the  loss  or 
shrinkage  is  immaterial.  The  mere 
diminution  in  the  quantity  of  units  of 
weight  or  measure  of  a  commodity  usu- 
ally measured  by  such  units  is  not  such 
a  change  of  condition  "by  remanufac- 
ture  or  otherwise,"  within  the  mean- 
ing of  such  section,  as  to  authorize  a 
resort  to  other  than  the  usual  means 
for  ascertaining  the  amount  of  the  ad- 
ditional duty.  Franklin  Sugar  Refinins 
Co.  V.  U.  S.  (1906)  142  Fed.  376,  73 
C.  C.  A.  476,  reversing  decree  (C.  O. 
1905)  137  Fed.  655. 

A  change  in  the  weight  of  imported 
sugar  resulting  from  natural  evapora- 
tion only  is  not  a  change  in  its  condi- 
tion by  "remanufacture  or  otherwise." 
U.  S.  V.  Franklin  Sugar  Refining  Co. 
(1911)  2  Ct.  Cust.  App.  116. 

The  Secretary  of  the  Treasury  was 
empowered  by  law  to  make  all  needful 
regulations  for  the  assessment  and  col- 
lection of  a  countervailing  duty  im- 
posed by  the  act  of  1897  on  sugar  im- 
ported into  this  country  from  a  country 
where  a  bounty  had  been  paid  and  re- 
gardless of  any  possible  change  in  the 
weight  on  a  consignment  of  sugar  from 
Germany  after  its  importation,  the  es- 
tablished regulations  of  the  Treasury 
Department  then  in  force  controlled  the 
shipment,  and  the  countervailing  duty, 
accordingly,  was  properly  assessed  on 
the  actual  or  landed  weight     Id. 

•'Country."— The  free  zone  in  Ham- 
burg is  in  the  German  customs  union;  it 
is  not  a  "country"  in  the  sense  that 
term  is  employed  in  the  proviso  to  par- 
agraph 626,  Act  1897,  and  in  the  matter 
of  customs  duties  it  is  to  be  regarded  as 
a  part  of  the  German  Empire.  Sonne- 
born  Sons  v.  U.  S.  (1911)  1  Ot  Cust 
App.  443. 


§  5297.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  F,  subscc.  1.)  Articles  to 
be  marked  to  indicate  country  of  origin;  packages,  to  indi- 
cate country  of  origin  and  quantity  of  contents. 

F.  Subsection  1.  All  articles  of  foreign  manufacture  or  produc- 
tion, which  are  capable  of  being  marked,  stamped,  branded,  or 
labeled,  without  injury,  shall  be  marked,  stamped,  branded,  or  la- 
beled in  legible  English  words,  in  a  conspicuous  place  that  shall 
not  be  covered  or  obscured  by  any  subsequent  attachments  or 
arrangements,  so  as  to  indicate  the  country  of  origin.  Said  mark- 
ing, stamping,  branding,  or  labeling  shall  be  as  nearly  indelible 
and  permanent  as  the  nature  of  the  article  will  permit. 

All  packages  containing  imported  articles  shall  be  marked,  stamped, 
branded,  or  labeled  so  as  to  indicate  legibly  and  plainly,  in  English 
words,  the  country  of  origin  and  the  quantity  of  their  contents,  and 
until  marked  in  accordance  with  the  directions  prescribed  in  this  sec- 
tion no  articles  or  packages  shall  be  delivered  to  the  importer. 
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Should  any  article  or  package  of  imported  merchandise  be  marked^ 
stamped,  branded,  or  labeled  so  as  not  accurately  to  indicate  the  quan- 
tity, number  or  measurement  actually  contained  in  such  article  or  pack- 
age, no  delivery  of  the  same  shall  be  made  to  the  importer  until  the 
mark,  stamp,  brand,  or  label,  as  the  case  may  be,  shall  be  changed  so 
as  to  conform  to  the  facts  of  the  case. 

The  Secretary  of  the  Treasury  shall  prescribe  the  necessary  rules 
and  regulations  to  carry  out  the  foregoing  provision.  (38  Stat. 
194.) 

Provisions  in  the  same  lan^age  as  those  of  this  subsection  and  subsection  2 
of  this  subdivision,  next  following,  were  made  by  the  Payne-Aldrich  Tariff 
Act  of  Aug.  5,  1909,  c.  6,  §§  7,  8,  36  Stat.  85,  86,  superseding  similar  pro- 
visions of  previous  tariff  acts.  Those  sections  were  superseded  by  these  pro- 
visions, and  were  repealed  by  section  IV,  S,  of  this  act,  post,  §  5316. 

Pro  visions,  of  the  Dingley  Tariff  Act  of  July  24,  1897,  c.  11,  §  11,  30  Stat 
207,  which  prohibited  the  importation  of  articles  copying  or  simulating  the 
name  or  trade-mark  of  any  domestic  manufacture  or  manufacturer,  etc.,  were 
srperseded  by  more  comprehensive  provisions  of  the  same  nature  of  the  Trade- 
Mark  Act  of  Feb.  20,  1905,  c.  592,  §  27,  post,  §  9513. 

Kotei  of  Deoitioiui 

PurposA  of  paragraph.— The  purpose  the  imposition  of  imported  articled  as- 

of  section  11  of  the  tariff  act  of  1897  suming  domestic  names.    It  is  the  simu- 

\a    twofold — to    protect    the    domestic  lation  or  counterfeit,  and  not  reality  or 

manufacturer  against  encroachment  up-  genuineness,   at   which   the    section   ifr 

on  his  trade-mark,  and  the  public  from  aimed.    (1902)  24  Op.  Atty.  Gen.  551. 

§  5298.  (Act  Oct  3,  1913,  c.  16,  §  IV,  F,  subscc.  2.)  Fraudulent 
violation  of  provisions  relating  to  marking,  etc.,  articles  or 
packages,  or  defacing,  etc.,  marks,  etc. ;  punishment. 

F.  Subsection  2.  If  any  person  shall  fraudulently  violate  any  of 
the  provisions  of  this  Act  relating  to  the  marking,  stamping, 
branding,  or  labeling  of  any  imported  articles  or  packages;  or 
shall  fraudulently  deface,  destroy,  remove,  alter,  or  obliterate  any 
such  marks,  stamps,  brands,  or  labels  with  intent  to  conceal  the 
information  given  by  or  contained  in  such  marks,  stamps,  brands, 
or  labels,  he  shall  upon  conviction  be  fined  in  any  sum  not  exceed- 
ing $5,000,  or  be  imprisoned  for  any  time  not  exceeding  one  year, 
or  both.     (38  Stat.  194.) 

See  notes  to  preceding  subsection. 

§  5299.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  G,  subsec.  1.)  Importation 
of  obscene  books,  etc.,  or  other  articles,  or  of  lottery  tickets, 
etc.,  prohibited;   seizure  and  forfeiture. 

G.  Subsection  1.  All  persons  are  prohibited  from  importing  into- 
the  United  States  from  any  foreign  country  any  obscene  book, 
pamphlet,  paper,  writing,  advertisement,  circular,  print,  picture, 
drawing,  or  other  representation,  figure,  or  image  on  or  of  paper  or 
other  material,  or  any  cast,  instrument,  or  other  article  of  an  im- 
moral nature,  or  any  drug  or  medicine,  or  any  article  whatever  for 
the  prevention  of  conception  or  for  causing  unlawful  abortion,  or 
any  lottery  ticket  or  any  advertisement  of  any  lottery.  No  such 
articles,  whether  imported  separately  or  contained  in  packages- 
with  other  goods  entitled  to  entry,  shall  be  admitted  to  entry ;  and 
all  such  articles  shall  be  proceeded  against,  seized,  and  forfeited 
by  due  course  of  law.  All  such  prohibited  articles  and  the  pack- 
age in  which  they  are  contained  in  the  course  of  importation  shall 
be  detained  by  the  officer  of  customs,  and  proceedings  taken 
against  the  same  as  hereinafter  prescribed,  unless  it  appears  to  the 
satisfaction  of  the  collector  of  customs  that  the  obscene  articles  con- 
tained in  the  package  were  inclosed  therein  without  the  knowledge  or 
consent  of  the  importer,  owner,  agent,  or  consignee:   Provided,  That 
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the  drugs  hereinbefore  mentioned,  when  imported  in  bulk  and  not  put 
up  for  any  of  the  purposes  hereinbefore  specified,  are  excepted  from 
the  operation  of  this  section.     (38  Stat.  194.) 

Proyisions  in  substantially  the  same  lansruage  as  those  of  this  subsection  and 
subsections  2  and  3  of  this  subdivision,  next  following,  were  made  by  the 
Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §{  d-11,  36  Stat  86,  super- 
seding similar  provisions  of  previous  tariff  acts.  Those  sections  were  super- 
seded by  these  provisions,  and  were  repealed  by  section  IV,  S,  of  this  act,  post, 
§  5316. 

Photographic  films  imported  under  section  1  of  this  act  were  made  subject 
to  such  censorship  as  may  be  imposed  by  the  Secretary  of  the  Treasury,  by  a 
proviso  annexed  to  paragraph  380  of  said  section,  ante,  S  5201,  par.  380. 

Notes  of  Deelsioiui 

Forfelture.^The  provision  of  the  tar-  Under  Act  March  2,  1857,  c  63,  if  an 
iff  law  of  1842,  making  the  importation  invoice  or  package  of  imported  goods 
of  indecent  and  obscene  paintings  cause  contains  some  articles  which  are  inde- 
for  forfeiture  of  the  entire  invoice,  is  cent  or  obscene,  and  others  which  are 
applicable,  though  the  painting  is  not  a  not  so,  the  whole  are  liable  to  forfei- 
distinct  article,  but  is  affixed  to  anoth-  ture;  the  unlawful  ones  being  destroy- 
er article,  such  as  a  snuff  box.  U.  S.  v.  ed,  and  the  others  sold.  U.  S.  v.  One 
Three  Cases  of  Toys  (D.  C.  1843)  Fed.  Cas6  Stereoscopic  Slides  (D.  C.  1859) 
Cas.  No.  16,499.  Fed.  Cas.  No.  15,927. 

Entire  invoice  is  not  exempted  from  Articles  imported  in  boxes  embellish- 

confiscation  by  the  fact  that  the  owners  ed  with  indecent  and  obscene  prints  are 

thereof  were  unaware  of  the  character  subject  to  forfeiture.     Anonymous  (D. 

of  the  paintings  as  obscene.     Id.  G.  1865)  Fed.  Cas.  No.  470. 

§  5300.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  G,  subscc.  2.)  ,  Aiding,  etc., 
by  officer,  etc.,  in  violation  of  provisions  prohibiting  importa- 
tion, etc.,  of  obscene  publications,  etc.,  or  other  articles,  a  mis- 
demeanor; punishment. 
G.  Subsection  2.  Whoever,  being  an  officer,  agent,  or  employee 
of  the  Government  of  the  United  States,  shall  knowingly  aid  or 
abet  any  person  engaged  in  any  violation  of  any  of  the  provisions 
of  law  prohibiting  importing,  advertising,  dealing  in,  exhibiting,  or 
sending  or  receiving  by  mail  obscene  or  indecent  publications  or 
representations,  or  means  for  preventing  conception  or  procuring 
abortion,  or  other  articles  of  indecent  or  immoral  use  or  tendency, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  for  every  of- 
fense be  punishable  by  a  fine  of  not  more  than  $5,000,  or  by  im- 
prisonment at  hard  labor  for  not  more  than  ten  years,  or  both. 
(38  Stat.  195.) 

See  notes  to  preceding  subsection. 

The  provision,  in  the  same  language  as  this  subsection,  of  the  Dingley  Tar- 

.   iff  Act  of  July  24.  1897,  c.  11.  §  17,  30  Stat.  209,  and  R.  S.  §  1785,  which 

was  in  substantially  the  same  language,  were  incorporated  in  the  Criminal 

Code,  §  102,  post,  §  10271,  and  were  repealed  by  section  841  of  said  Code 

post,  i  10515,  which  took  effect  Jan.  1,  1910. 

§  5301.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  G,  subsec.  3.)  Proceedings 
for  seizure,  etc.,  of  articles  mentioned  in  two  preceding  sub- 
sections, for  violation  thereof. 
G.  Subsection  3.  Any  circuit  or  district  judge  of  the  United 
States,  within  the  proper  district,  before  whom  complaint  in  writ- 
ing of  any  violation  of  the  two  preceding  sections  is  made,  to  the  sat- 
isfaction of  such  judge,  and  founded  on  knowledge  or  belief,  and  if 
upon  belief,  setting  forth  the  grounds  of  such  belief,  and  supported 
by  oath  or  affirmation  of  the  complainant,  may  issue,  conformably  to 
the  Constitution,  a  warrant  directed  to  the  marshal  or  any  deputy 
marshal  in  the  proper  district,  directing  him  to  search  for,  seize,  and 
take  possession  of  any  such  article  or  thing  mentioned  in  the  two 
preceding  sections,  and  to  make  due  and  immediate  return  thereof  to 
the  end  that  the  same  may  be  condemned  and  destroyed  by  proceed- 
ings, whifch  shall  be  conducted  in  the  same  manner  as  other  proceed- 
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ings  in  the  case  of  municipal  seizure,  and  with  the  same  right  of  ap- 
peal or  writ  of  error.     (38  Stat.  195.) 

See  notes  to  preceding  subsections  of  this  subdivision. 

Importation  of  opium  in  any  fonn  or  of  any  preparation  or  derivative  there- 
of, except  for  medicinal  purposes  only,  was  prohibited  by  Act  Feb.  9,  1909,  c. 
100,  post,  8§.  8800,  8801. 

The  importation  of  tea  inferior  in  purity,  quality,  and  fitness  for  consump- 
tion to  the  standards  provided,  was  prohibited  by  Act  March  2,  1897,  c.  358, 
post,  §§  8780-8796. 

Importation  of  white  phosphorus  matches  manufactured  wholly  or  in  part 
in  any  foreign  country,  was  prohibited  by  a  proviso  annexed  to  paragraph  345 
of  section  I  of  this  act,  ante,  §  5291,  par.  345,  in  accordance  with  Act  April 
9, 1912,  c.  75,  §  10,  post,  §  6280,  which  had  prohibited  the  importation  of  such 
matches  after  January  1,  1913. 

§  5302.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  H,  subsec.  1.)  fmportation 
of  neat  cattle  and  hides  thereof  prohibited;  suspension  of  pro- 
hibition, in  part,  authorized. 
H.  Subsection  1.  The  importation  of  neat  cattle  and  the  hides  of 
neat  cattle  from  any  foreign  country  into  the  United  States  is  pro- 
hibited :  Provided,  That  the  operation  of  this  section  shall  be  sus- 
pended as  to  any  foreign  country  or  countries,  or  any  parts  of  such 
country  or  countries,  whenever  the  Secretary  of  the  Treasury  shall 
officially  determine,  and  give  public  notice  thereof,  that  such  im- 
portation will  not  tend  to  the  introduction  or  spread  of  contagious 
or  infectious  diseases  among  the  cattle  of  the  United  States ;  and 
the  Secretary  of  the  Treasury  is  hereby  authorized  and  empow- 
ered, and  it  shall  be  his  duty,  to  make  all  necessary  orders  and  reg- 
ulations to  carry  this  section  into  effect,  or  to  suspend  the  same 
as  herein  provided,  and  to  send  copies  thereof  to  the  proper  officers 
in  the  United  States  and  to  such  officers  or  agents  of  the  United 
States  in  foreign  countries  as  he  shall  judge  necessary.  (38  Stat. 
195.) 

Provisions  in  the  same  language  as  those  of  this  subsection  and  subsection 
2  of  this  subdivision,  next  following,  were  made  by  the  Payne-Aldrich  Tariff 
Act  of  Aug.  5,  1909,  c.  6,  §|  12,  13,  36  Stat  86,  87,  superseding  similar  pro- 
visions of  previous  tariff  acts.  Those  sections  were  superseded  by  these  provi- 
sions and  were  repealed  by  section  IV,  S,  of  this  act,  post,  S  5316. 

Notes  of  DeelsloiiA 

Suspension  of  prohibition^— Under  the  contagious  or  infectious  diseases  among 

provisions  of  Act  March  6,  1866,  c.  12,  the  cattle  here.     (1869)   13  Op.  Atty. 

it  is  for  the  Secretary  of  the  Treasury  Gen.  158. 

to  determine  whether  a  cattle  disease  Should  the  Secretary  determine  that 
prevailing  in  a  foreign  country  is  such  such  importation  will  have  that  tend- 
that,  if  neat  cattle  or  the  hides  of  neat  ency,  he  can  revoke,  in  whole  or  in  part, 
cattle  are  imported  from  thence  into  the  suspension  of  the  said  act  hereto- 
the  United  States,  the  importation  will  fore  made  by  him.  Id. 
tend  to  the  introduction  or  spread  of 

§  5303.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  H,  subsec.  2.)  Violation  of 
provisions  of  preceding  subsection  punishable. 
H.  Subsection  2.  Any  person  convicted  of  a  willful  violation 
of  any  of  the  provisions  of  the  preceding  subsection  shall  be  fined 
not  exceeding  $500,  or  imprisoned  not  exceeding  one  year,  or  both, 
in  the  discretion  of  the  court.     (38  Stat.  195.) 

See  note  to  preceding  subsection. 

Importation  of  eggs  of  game  birds  or  eggs  of  birds  not  used  for  food,  with 
some  exceptions,  was  prohibited  by  a  proviso  annexed  to  paragraph  478  of 
section  I  of  this  act,  ante,  t  5291,  par.  478. 

Importation  of  aigrettes,  egret  plumes,  or  so-called  osprey  plumes  and  the 
feathers,  etc.,  of  wild  birds,  not  for  scientific  or  educational  purposes,  was 
prohibited  by  a  proviso  annexed  to  paragraph  347,  of  section  I  of  this  act, 
ante,  |  5291,  par.  347;  but  the  provision  was  not  to  apply  to  the  feathers 
or  plumes  of  ostriches,  or  of  domestic  fowls.    And  the  prohibition  of  the  im- 
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portation  of  feathers  was  not  to  be  construed  as  applying  to  artificial  flies 
used  for  fishing,  by  a  proviso  annexed  to  paragraph  136  of  section  I  of  this 
act,  ante,  S  5291,  par.  136. 

§  5304.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  I.)  Importation  of  goods 
manufactured  by  convict  labor  prohibited. 
T,  All  goods,  wares,  articles,  and  merchandise  manufactured 
wholly  or  in  part  in  any  foreign  country  by  convict  labor  shall 
not  be  entitled  to  entry  at  any  of  the  ports  of  the  United  States,  and 
the  importation  thereof  is  hereby  prohibited,  and  the  Secretary  of  the 
Treasury  is  authorized  and  directed  to  prescribe  such  regulations  as 
may  be  necessary  for  the  enforcement  of  this  provision.  (38 
Stat.  195.) 

Provisiotos  in  the  same  language  as  those  of  this  subdivision  were  made  by 
the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  14,  36  Stat.  87,  super- 
seding similar  provisions  of  previous  tariff  acts.  That  section  was  superseded 
by  these  provisions,  and  was  repealed  by  section  IV,  S,  of  this  act,  post,  S  5316. 
The  importation  and  sale  of  articles  in  the  United  States  at  less  than  their 
market  value  abroad,  plus  transportation  charges,  with  intent  to  restrain  com- 
merce, etc.,  or  their  importation  under  an  agreement,  with  certain  ezcepttons, 
that  the  importer  or  other  person  shall  be  restricted  to  using  or  dealing  in  such 
goods,  is  prohibited,  and  the  President  is  empowered  to  prohibit  the  importa- 
tion of  articles  from  countries  which  forbid  importations  from  the  United 
States,  and,  under  certain  conditions,  to  deny  clearance  to  vessels  discriminat- 
ing against  citizens  of  the  United  States,  by  Act  Sept.  8,  1916,  c.  463,  S§  800— 
806,  post,  §f  88362-8836V. 

Notes  of  Declsioiui 

"Foreign    country."— The    Philippine      tloned   section.     (1910)    28  Op.   Atty. 
Islands   are    not    a    "foreign    country"      Gen.  422. 
within  the  meaning  of  the  above-men- 

§  5305.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  J,  subsec.  1.)  Discriminating 
duty  on  goods  imported  in  foreign  vessels. 
J.  Subsection  1.  A  discriminating  duty  of  10  per  centum  ad  va- 
lorem, in  addition  to  the  duties  imposed  by  law,  shall  be  levied, 
collected,  and  paid  on  all  goods,  wares,  or  merchandise  which  shall 
be  imported  in  vessels  not  of  the  United  States,  or  which  being  the 
production  or  manufacture  of  any  foreign  country  not  contiguous 
to  the  United  States,  shall  come  into  the  United  States  from  such 
contiguous  country;  but  this  discriminating  duty  shall  not  apply- 
to  goods,  wares,  or  merchandise  which  shall  be  imported  in  ves- 
sels not  of  the  United  States  entitled  at  the  time  of  such  importa- 
tion by  treaty  or  convention  or  Act  of  Congress  to  be  entered  in 
the  ports  of  the  United  States  on  payment  of  the  same  duties  as 
shall  then  be  payable  on  goods,  wares,  and  merchandise  imported 
in  vessels  of  the  United  States,  nor  to  such  foreign  products  or 
manufactures  as  shall  be  imported  from  such  contiguous  countries 
in  the  usual  course  of  strictly  retail  trade.     (3S  Stat.  195.) 

Provisions  in  the  same  language  as  those  of  this  subsection  were  made  by 
the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c  6,  §  15,  36  Stat.  87,  super- 
seding similar  provisions  of  previous  tariff  acts.  That  section  was  superseded 
by  these  provisions,  and  was  repealed  by  section  IV,  S,  of  this  act,  post,  §  5316. 
So  much  of  this  subsection  as  imposed  a  discriminating  duty  on  goods,  etc., 
imported  in  a  vessel  owned  by  citizens  of  the  United  States,  but  not  a  ves- 
sel of  the  United  States,  was  repealed  by  Act  March  4,  1915,  c  171,  §  1,  38 
Stat.  1193,  post,  §  7812a,  as  to  any  such  vessel  which,  after  entering  an 
American  port,  should,  before  leaving  the  same,  be  registered  as  a  vessel  of  the 
United  States. 
See  note  under  §  5304,  ante. 

Notes  of  DeolsioiiA 

Importations  from   contiguous  coun-  States,  are  subject  to  a  discriminating 

tries.— Diamonds     imported     into     the  duty  of  10  per  cent  under  section  22 

United  States  from  Canada,  not  in  the  of  the  tariff  act  of  July  24,  1897  (30 

usual    course    of   strictly   retail   trade,  Stat.  209).     (1897)  21  Op.  Atty.  Gen. 

which  were  the  productions  of  a  foreign  591. 

country  not  contiguous  to  the  United  In  determining  the  liability  of  the  dia- 
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monds  to  the  discriminating  duty,  it  is 
not  necessary  to  ascertain  the  mode 
of  conveyance  used  in  transporting  tbem 
into  the  United  States  from  Canada. 
Id. 

Operation  of  aot.— The  purpose  of 
section  22  of  the  Dingley  act  was  to 
secure  to  United  States  vessels  the 
transportation  of  goods  by  sea  by  dis- 
criminating against  transportation  in 
other  vessels  to  the  United  States,  and 
also  to  prevent  evasion  to  a  contigu- 
ous country.  (1897)  21  Op.  Atty.  Gen, 
597. 

To  hold  that  there  should  be  a  dis- 
crimination by  different  duties  upon 
importations,  direct  or  indirect,  under 
section  22  of  the  Dingley  tariff  act, 
would  be  to  put  a  new  purpose  in  the 
law  and  destroy  its  unity.    This  is  not 


compelled  by  its  language  or  any  mis- 
chief intended  to  be  remedied.    Id. 

The  operation  of  section  22  of  the 
Dingley  tariff  act  commences  with  its 
passage  and  continues  until  it  is  sus- 
pended according  to  section  4228,  R.  S. 
section  7825,  post,  and  again  takes  ef- 
fect if  the  reciprocal  exemptions  of 
foreign  nations  be  withdrawn.    Id. 

Section  22  of  such  act  and  section 
4228,  R.  S.,  as  amended  (Section  7825, 
post),  are  not  coextensive  in  scope, 
therefore  are  complements  of  each  oth- 
er.   Id. 

Section  4228,  R.  S.,  section  7825, 
post.  Is  in  effect  made  a  proviso  to  sec- 
tion 22  of  the  Dingley  tariff  act  by  the 
discriminating  duties  act  of  July  24, 
1897  (30  Stat  214),  and  as  such  is  not 
repugnant  to  the  latter  section.    Id. 


§  5306.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  J,  subsec.  2.)  Importation 
only  in  vessels  of  United  States  or  of  country  of  origin  of 
goods. 

J.  Subsection  2.  No  goods,  wares,  or  merchandise,  unless  in 
cases  provided  for  by  treaty,  shall  be  imported  into  the  United 
States  from  any  foreign  port  or  place,  except  in  vessels  of  the 
United  States,  or  in  such  foreign  vessels  as  truly  and  wholly  be- 
long to  the  citizens  or  subjects  of  that  country  of  which  the  goods 
are  the  growth,  production,  or  manufacture,  or  from  which  such 
goods,  wares,  or  merchandise  can  only  be,  or  most  usually  are,  first 
shipped  for  transportation.  All  goods,  wares,  or  merchandise  im- 
ported contrary  to  this  section,  and  the  vessel  wherein  the  same 
shall  be  imported,  together  with  her  cargo,  tackle,  apparel,  and 
furniture,  shall  be  forfeited  to  the  United  States;  and  such  goods, 
wares,  or  merchandise,  ship,  or  vessel,  and  cargo  shall  be  liable  to 
be  seized,  prosecuted,  and  condemned  in  like  manner,  and  under 
the  same  regulations,  restrictions,  and  provisions  as  have  been 
heretofore  established  for  the  recovery,  collection,  distribution,  and 
remission  of  forfeitures  to  the  United  States  by  the  several  rev- 
enue laws.     (38  Stat.  196.) 

Provisions  in  substantially  the  same  language  as  those  of  this  subsection 
and  subsection  3  of  this  subdivision,  next  following,  were  made  by  the  Payne- 
Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  S§  16,  17,  36  Stat.  87,  superseding 
similar  provisions  of  previous  tariff  acts.  Those  sections  were  superseded  by 
these  provisions,  and  were  repealed  by  section  IV,  S,  of  this  act,  post,  §  5316. 
So  much  of  this  subsection  as  provided  for  the  forfeiture  of  any  vessel  owned 
by  citizens  of  the  United  States,  but  not  a  vessel  of  the  United  States,  with 
her  cargo,  etc.,  was  repealed  by  Act  March  4,  1915,  c.  171,  $  1,  38  Stat.  1193, 
post,  i  7812a,  as  to  any  such  vessel  which,  after  entering  an  American 
port,  should,  before  leaving  the  same,  be  registered  as  a  vessel  of  the  United 
States. 
See  note  under  f  5304,  ante. 

Notes  of  Deelsiona 


Information  of  forfolturo.^In  an  in- 
formation of  forfeiture  against  a  for- 
eign-built vessel  owned  in  the  United 
States,  under  Act  March  1,  1817,  the 
exception  in  the  proviso  of  the  act  must 
be  negatived.  U.  S.  v.  The  Mary  Mer- 
ritt  (D.  C.  1869)  Fed.  Cas.  No.  15,- 
733. 

Ownorship  of  vessol.— Where  a  vessel 
built  in  the  British  province  of  Can- 
ada, but  owned  wholly  by  citizens  of  the 
United  States,  engaged  in  transporting 


the  products  of  Canada  into  the  ports 
of  the  United  States,  she  might  be  for- 
feited, and  in  the  absence  of  documents 
such  as  establish  nationality,  the  vessel 
could  not  be  deemed  a  British  or  Cana- 
dian vessel  within  the  proviso,  that  the 
regulation  shall  not  extend  to  vessels  of 
any  foreign  nation  which  has  not  adopt- 
ed a  similar  regulation.  Murray  v.  U. 
S.  (1873)  17  WaU.  582,  585,  21  L.  Ed. 
682. 

Reciprocity   Act   March    1,    1817,    c. 
31,  does  not  permit  even  an  indirect 
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carrying  trade  by  foreign  ships.  Bel-  within  the  prohibition  of  and  are  sub- 
gian  vessels  carrying  hides  and  wool  ject  to  the  forfeitures  denounced  by  It. 
from   Buenos   Ayres   to   Boston   come      (1842)  4  Op.  Atty.  Gen.  69. 

§  5307.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  J,  subscc.  3.)     Restriction 
of  preceding  subsection  to  vessels,  or  goods,  etc.,  imported  in 
vessels,  of  foreign  nations  maintaining  similar  regulation. 
J.  Subsection  3.  The   preceding  subsection  shall  not  apply  to 

vessels  or  goods,  wares,  or  merchandise  imported  in  vessels  of  a 

foreign  nation  which  does  not  maintain  a  similar  regulation  against 

vessels  of  the  United  States.     (38  Stat.  196.) 

See  note  to  preceding  subsection  and  to  f  5304,  ante. 

§  5308.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  J,  subsec.  4.)  Admission 
without  payment  of  duty,  under  bond  for  exportation,  of  cer- 
tain articles  for  purposes  or  uses  specified,  not  for  sale. 
J.  Subsection  4.  Machinery  or  other  articles  to  be  altered  or 
repaired,  molders'  patterns  for  use  in  the  manufacture  of  castings 
intended  to  be  and  actually  exported  within  six  months  from  the 
date  of  importation  thereof,  models  of  women's  wearing  apparel 
imported  by  manufacturers  for  use  as  models  in  their  own  estab- 
lishments, and  not  for  sale,  samples  solely  for  use  in  taking  orders 
for  merchandise,  articles  intended  solely  for  experimental  pur- 
poses, and  automobiles,  motor  cycles,  bicycles,  aeroplanes,  airships, 
balloons,  motor  boats,  racing  shells,  teams,  and  saddle  horses,  and 
similar  vehicles  and  craft  brought  temporarily  into  the  United 
States  by  nonresidents  for  touring  purposes  or  for  the  purpose  of 
taking  part  in  races  or  other  specific  contests,  may  be  admitted 
without  the  payment  of  duty  under  bond  for  their  exportation 
within  six  months  from  the  date  of  importation  and  under  such 
regulations  and  subject  to  such  conditions  as  the  Secretary  of  the 
Treasury  may  prescribe:  Provided,  That  no  article  shall  be  enti- 
tled to  entry  under  this  section  that  is  intended  for  sale  or  which 
is  imported  for  sale  on  approval.     (38  Stat.  196.) 

Provisions  similar  to  some  extent  to  those  of  this  subsection  were  made  by 
the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  18,  36  Stat.  87,  super- 
seding similar  provisions  of  previous  tariff  acts.  That  section  was  superseded 
by  these  provisions  and  was  repealed  by  section  IV,  S,  of  this  act,  post,  §  5316. 

Notes  of  Deeiilons 

Sam  pi  esw— Samples  for  use  of  sales-  goods  are  not  properly  "samples,"  but 

man  held  not  free  of  duty  as  samples  are  printed   matter  on   surface-coated 

solely  for  use  in  taking  orders.     See  paper,    coming    into    competition    with 

section  5291,  par.  329.  like  commercial  articles  produced  and 

The  merchandise  consists  of  fashion  for   sale  in  this  country.     They  were 

plates   made    of    surface-coated   paper  not,  accordingly,  entitled  to  free  entry, 

with    samples   of   embroidered   or   ap-  Gernet  v.  U.  S.  (1913)  4  Ct.  Gust.  App. 

pliqu^  dress  goods  attached   for   use  3S7. 
mainly  in  mail  order  business.     These 

§  5309.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  J,  subsec.  5.)     Importation 
in  bond  of  materials  for  construction  of  naval  vessels  or  cer- 
tain other  vessels,  and  of  materials  for  building  their  machin- 
ery, and  articles  for  their  outfit  and  equipment;    use  thereof 
free  of  duty. 
J.  Subsection  5.  All  materials  of  foreign  production  which  may 
be  necessary  for  the  construction  of  naval  vessels  or  other  vessels 
of  the  United  States,  vessels  built  in  the  United  States  for  foreign 
account  and  ownership,  or  for  the  purpose  of  being  employed  in 
the  foreign  or  domestic  trade,  and  all  such  materials  necessary  for 
the  building  of  their  machinery,  and  all  articles  necessary  for  their 
outfit  and  equipment,  may  be  imported  in  bond  under  such  reg- 
ulations as  the  Secretary  of  the  Treasury  may  prescribe;  and  upon 
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proof  that  such  materials  have  been  used  for  such  purposes  no  du- 
ties shall  be  paid  thereon.     (38  Stat.  196.) 

Provisions  similar  to  some  extent  to  those  of  this  subsection  were  made  by 
the  Fayne-Aldrich  Tariff  Act  of  Ang.  5,  1909,  c.  6,  S  19,  36  Stat.  88,  super- 
seding similar  provisions  of  previous  tariff  acts.  That  section  was  superseded 
by  these  provisions  and  was  repealed  by  section  IV,  S,  of  this  act,  post,  §  5316. 

Notes  of  Declsioiifl 


Drawback  on  fuel  ooal^-^The  provi- 
sion, in  Act  1883,  allowing,  as  amend- 
ed by  Act  June  19,  1886,  a  drawback 
of  75  cents  per  ton  on  imported  coal 
used  by  United  States  vessels,  was  re- 
pealed by  Act  Oct  1,  1890,  S  25,  merely 
imposing  a  duty  of  75  cents  per  ton  on 
Imported  coal;  and  the  drawback  was 
not  continued  in  force  by  the  provision 
in  the  latter  act  that  there  should  be 
allowed,  on  the  exportation  of  articles 
into  which  imported  materials  entered, 
a  drawback  equal  in  amount  to  the  du- 
ties paid  on  such  materials  less  1  per 
centum  thereof,  and  that  the  drawback 
on  any  article  "allowed  under  existing 
law"  should  be  continued  "at  the  rate 
herein  provided."  U.  S.  v.  AUen  (1896) 
16  Sup.  Ct.  1071,  163  U,  S.  499,  41  L. 
Ed.  242,  reversing  (1893)  58  Fed.  864, 
7  C.  C.  A.  547. 

Continuous  customs  custody  is  not 
essential  to  the  allowance  of  drawback, 
under  paragraph  415  of  the  tariff  act  of 
July  24,  1897  (30  Stat  190),  on  coal 
imported  into  the  United  States  and 
afterwards  used  for  fuel  on  board  of 
vessels  registered  under  the  laws  of  the 
United  States,  propelled  by  steam,  and 


engaged  in  trade  with  foreign  countries. 
(1908)  26  Op.  Atty.  Gen.  531. 

Sections  2977,  2978,  and  3025,  R.  S. 
sections  5663,  5664,  5729,  post,  relate 
exclusively  to  drawback  or  return  of 
duties  on  exported  merchandise,  and 
have  no  application  to  the  allowance  of 
drawback  on  fuel  coal  under  paragraph 
415  of  the  tariff  act  of  1897.    Id. 

Sea  stores^— See  notes  under  section 
5494,  post. 

Shipbuilding  material.  —  Shipbuilding 
materials  used  in  the  construction  of  a 
vessel  built  for  a  foreign  government, 
for  use  between  ports  in  its  own  coun- 
try, are  not  entitled  to  entry  duty  free. 
R.  S.  li  2513,  2514.  Russell  v.  U.  S. 
(0.  C.  1878)  Fed.  Cas.  No.  12,164. 

Torpedoe8.^Whitehead  torpedoes,  im- 
ported from  Europe  into  the  United 
States  to  be  distributed  among  the  tor- 
pedo boat  destroyers  of  the  United 
States,  are  dutiable  under  Tariff  Act 
Aug.  5,  1909  (36  Stat  11);  but,  until 
they  are  carried  to  a  place  where  there 
is  a  port  collector  where  they  may  be 
entered,  and  the  duties  ascertained  and 
paid,  no  duty  would  become  payable. 
(1911)  28  Op.  Atty.  Gen.  599. 


§  5310.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  J,  subscc.  6.)  Withdrawal 
from  bond,  free  of  duty,  of  articles  for  repair  of  naval  vessels 
or  certain  other  vessels. 

J.  Subsection  6.  AH  articles  of  foreign  production  needed  for 
the  repair  of  naval  vessels  of,  or  other  vessels  owned  or  used  by, 
the  United  States  and  vessels  now  or  hereafter  registered  under 
the  laws  of  the  United  States  may  be  withdrawn  from  bonded 
warehouses  free  of  duty,  under  such  regulations  as  the  Secretary 
of  the  Treasury  may  prescribe.     (38  Stat.  196.) 

Provisions  similar  to  some  extent  to  those  of  this  subsection  were  made  by 
the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  20,  36  Stat.  88,  super- 
seding similar  provisions  of  previous  tariff  acts.  That  section  was  superseded 
by  these  provisions,  and  was  repealed  by  section  IV,  S,  of  this  act,  post,  §  5316. 

Notes  of  Deelsiona 


Coastwise  trader— A  vessel  sailing  in 
ballast  from  Boston,  by  way  of  New 
York,  to  San  Francisco,  for  a  cargo  to 
Europe,  is  not  engaged  in  "coastwise" 
trade,  within  Act  June  1,  1872,  §  10; 
end  articles  withdrawn  from  bond,  and 
osed  in  repairing  her,  are  exempt  from 
duty.  U.  S.  V.  Patten  (C.  C.  1874)  Fed. 
Cas.  No.  16,007. 

Trade  between  the  Atlantic  and  Pa- 
cific ports  of  the  United  States  is  "for- 
eign trade,"  and  not  "coastwise  trade," 
within  Act  June  1,  1872,  §  10.    Id. 

The  provision  of  Act  1890,  S  8,  re- 
quiring the  duty  on  materials  imported 
in  bond  for  use  in  the  construction  or 
equipment  of  vessels  to  be  paid  in  case 
the  vessel  shall  be   employed  in   the 


coastwise  trade  of  the  United  States  for 
more  than  two  months  in  any  one  year, 
must  be  given  a  reasonable  construction 
in  harmony  with  the  general  spirit  and 
purpose  of  the  exemption  contained  in 
the  section,  permitting  the  use  of  such 
materials  free  of  duty  when  the  vessel 
is  to  be  employed  in  the  foreign  trade; 
and  it  cannot  be  held  to  require  the 
payment  of  the  duty  before  the  vessel  is 
permitted  to  engage  in  the  coastwise 
trade  after  the  material  exempted  has 
become  worn  out,  or  has  ceased  to  be 
.useful  or  serviceable  for  the  purpose 
for  which  it  was  used^  In  re  J.  D. 
Spreckels  &  Bros.  Co.  (C.  G.  1900)  104 
Fed.  879. 
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§  5311.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  J,  subsec.  7.)     Discount  on 
duties  on   goods,  etc.,  imported  in  vessels  registered  under 
laws  of  United  States. 
J.  Subsection  7.  A  discount  of  5  per  centum  on  all  duties   im- 
posed by  this  Act  shall  be  allowed  on  such  goods,  wares,  and  mer- 
chandise as  shall  be  imported  in  vessels  admitted  to  reg^istration 
under  the  laws  of  the  United  States:    Provided,  That  nothing-  in 
this  subsection  shall  be  so  construed  as  to  abrogate  or  in  any  man- 
ner impair  or  aifect  the  provisions  of  any  treaty  concluded  between 
the  United  States  and  any  foreign  nation.     (38  Stat.  196.) 

Notes  of  Deeiilons 

Abrogation  of  treaties.— ^The  Congress  imported  in  the  registered  vessels  of  the 
may  abrogate  a  treaty  made  by  the  Unit-  said  treaty  nations,  both  that  which  was 
ed  States,  and  this  may  be  accomplished  imported  and  entered  for  consumptioii 
either  by  legislation  to  that  end  or  by  subsequent  to  the  taking  effect  of  the 
legislation  that  by  necessary  im plica-  tariff  act  of  1913,  as  well  as  that  which 
tion  results  in  abrogation.  M.  H.  Pu-  was  brought  to  our  ports  prior  thereto 
laski  Co.  V.  U.  S.  (1915)  6  Ct  Cust.  and  entered  in  bond  for  warehousinst 
App.  291.  subsequently  withdrawn  for  consump- 
It  is  clear  the  Congress  intended  to  tion  and  duties  paid,  the  5  per  cent,  dis- 
give  present  effect  to  the  law,  and  by  count  must  be  allowed,  and  with  respect 
the  named  proviso,  as  was  declared,  in-  to  such  merchandise  the  judgment  of  the 
tended  that  the  paragraph  in  chief  board  of  general  appraisers  is  reversed, 
should  not  be  held  to  abrogate  the  trea-  (c)  That  the  merchandise  imported  in 
ties  in  question  or  impair  any  rights  vessels  of  our  registry  before  the  tar- 
thereunder.  The  treaties  must  be  tak-  iff  act  of  19 J  3  took  effect  which  was  en- 
en  to  forbid  discrimination  against  mer-  tered  in  bond  for  warehousing,  subse- 
chandise  imported  in  the  vessels  of  a  quently  withdrawn  and  entered  for  con- 
treaty  nation.  Whether  the  discrimina-  sumption  and  duties  paid,  is  entitled  to 
tions  as  forbidden  relate  primarily  to  the  5  per  cent,  discount  thereon,  and  the 
the  means  or  instrumentalities  of  tran-  judgment  of  the  board  with  respect 
sit  and  not  to  the  products,  reserved.  thereto  is  reversed,  (d)  That  the  mer- 
j^,  chandise  from  Cuba  is  entitled  to  the  re- 
duction of  20  per  cent,  ad  valorem  pro- 
Discounts— Held,  in  these  cases— (a)  vided  by  the  Cuban  treaty  and  the  fur- 
That  the  merchandise  involved,  import-  ther  discount  of  5  per  cent,  ad  valorem 
ed  in  the  registered  vessels  of  the  Unit-  from  the  amount  so  ascertained.  As  to 
ed  States,  is  entitled  to  the  5  per  cent.  such  importations,  the  judgment  of  the 
discount,  as  held  by  the  board,  whose  board  of  general  appraisers  is  affirmed, 
judgment  relating  thereto  is  hereby  af-  M.  H.  Pulaski  Co.  v.  U.  S.  (1915)  6  Ct. 
firmed,    (b)  That  as  to  the  merchandise  Cust.  App.  291. 

§  5312.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  L.)  Admission  free  of  duty 
6f  merchandise  from  vessels  sunk  and  abandoned. 
L.  Whenever  any  vessel  laden  with  mercliandise,  in  whole  or  in 
part  subject  to  duty,  has  been  sunk  in  any  river,  harbor,  bay,  or 
waters  subject  to  the  jurisdiction  of  the  United  States,  and  within 
its  limits,  for  the  period  of  two  years,  and  is  abandoned  by  the 
owner  thereof,  any  person  who  may  raise  such  vessel  shall  be 
permitted  to  bring  any  merchandise  recovered  therefrom  into  the 
port  nearest  to  the  place  where  such  vessel  was  so  raised  free  from 
the  pa)mie.nt  of  any  duty  thereupon,  but  under  such  regulations  as 
the  Secretary  of  the  Treasury  may  prescribe.    (38  Stat.  197.) 

Provisions  in  the  same  language  as  those  of  this  subdivision  were  made  by 
the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  22,  36  Stat.  88,  super- 
seding similar  provisions  of  previous  tariff  acts.  That  section  was  super- 
seded by  these  provisions  and  was  repealed  by  section  IV,  S,  of  this  act,  post, 
S  5316. 

Notes  of  DeoisioiiA 

In     general.— Goods    saved    from    a  The  tackle,  apparel,  and  furniture  of 

wreck  and  brought  within   the  United  a  foreign  vessel  wrecked  upon  our  shore. 

States  were  subject  to  import  duties,  and  landed  and  sold  separate  from  the 

under  Acts  April  20, 1818,  and  March  1,  hull,  held  not  subject  to  duty  as  import- 

1823.    The  Waterloo  (D.  C.  1830)  Fed.  ed  articles.    The  Gertrude  (D.  0. 1841) 

Cas.  No.  17.257.  Fed.  Cas.  No.  5,370. 
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§  5313.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  P.)     Duty  on  articles  reim- 
ported  after  exportation  free  of  internal  revenue  tax. 

P.  Upon  the  reimportation  of  articles  once  exported,  of  the 
growth,  product,  or  manufacture  of  the  United  States,  upon  which 
no  internal  tax  has  been  assessed  or  paid,  or  upon  which  such  tax 
has  been  paid  and  refunded  by  allowance  or  drawback,  there  shall 
be  levied,  collected,  and  paid  a  duty  equal  to  the  tax  imposed  by  the 
internal-revenue  laws  upon  such  articles,  except  articles  manufac- 
tured in  bonded  warehouses  and  exported  pursuant  to  law,  which 
shall  be  subject  to  the  same  rate  of  duty  as  if  originally  imported, 
but  proof  of  the  identity  of  such  articles  shall  be  made  under  gen- 
eral regulations  to  be  prescribed  by  the  Secretary  of  the  Treasury. 
(38  Stat.  201.) 

Provisions  in  the  same  language  as  those  of  this  subdivision  were  made  by 
the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  26,  36  Stat.  90.  super- 
seding similar  provisions  of  previous  tarift  acts.  That  section  was  superseded 
by  these  provisions,  and  was  repealed  by  section  IV,  S,  of  this  act,  post,  § 
5316. 

Notes  of  Deolslons 


In  gsneral^— See,  also,  notes  under 
paragraph  404,  §  5291,  ante. 

''Article."— The  word  "article"  in  this 
section  includes  things  partly  or  not 
at  all  manufactured,  as  well  as  those 
completely  manufactured.  Junge  ▼. 
Hedden  (1892)  13  Sup.  Ct.  88,  89,  146 
U.  S.  233,  36  L.  Ed.  953. 

Llquor^Act  1890,  §  22,  provides  that 
on  the  reimportation  of  an  article  man- 
afactured  in  the  United  States,  and  once 
exported  without  paying  an  internal  rev- 
enue tax,  it  shall  pay  a  duty  equal  to 
the  internal  revenue  tax  on  such  ar- 
ticle. Section  50  declares  that  any  mer- 
chandise deposited  on  bond  before  the 
date  of  the  act  may  be  withdrawn  for 
consumption  on  payment  of  the  duties 
in  force  before  the  act;  when  such  du- 
ties are  based  upon  the  weight  of  the 
goods,  the  weight  shall  be  taken  at  the 
time  of  the  withdrawal.  Held,  that 
while,  under  the  internal  revenue  laws, 
the  proof  of  spirits  is  determined  by 
weight,  yet  the  tax  is  always  assessed 
upon  the  gallon  measurement,  whether 
the  spirits  are  above  or  below  proof, 
and  hence  reimport ed  whisky,  when 
withdrawn  from  bond,  must  pay  accord- 
ing to  the  number  of  gallons  at  the 
time  of  importation,  and  not  at  time  of 
withdrawal.  Louisville  Public  Ware- 
house Co.  V.  Collector  of  Customs 
(1892)  49  Fed.  561,  1  C.  C.  A.  371, 
affirming  Same  v.  Surveyor  of  Port  at 
LouisvUle  (C.  C.  1891)  48  Fed;  372. 


Where  a  person  has  removed  liquor 
from  a  bonded  warehouse  to  Canada 
without  paying  the  internal  revenue  tax, 
and  landed  it,  and  permitted  it  to  re- 
main there  for  a  month,  he  is  entitled 
to  bring  it  back  to  the  United  States 
on  pajrment  of  duty  equal  to  such  tax, 
as  provided  in  R.  S.  §  2500,  notwith- 
standing that  he  intended,  when  he  sent 
it  to  Canada,  to  bring  it  back  again. 
Kidd  V.  Flagler  (C.  C.  1893)  54  Fed. 
367,  judgment  reversed  Flagler  v.  Kidd 
(1897)  78  Fed.  341,  24  C.  C.  A.  123. 

Certain  liquors  which  had  been  manu- 
factured in  the  United  States,  in  a  bond- 
ed manufacturing  warehouse,  out  of 
both  domestic  and  imported  spirits  that 
were  removed  to  such  warehouse  with- 
out payment  of  either  the  internal  rev- 
enue or  customs  duties,  and  which  had 
been  exported  therefrom,  were  import- 
ed into  New  York  and  assessed  with  the 
duty  prescribed  by  the  statute,  Schedule 
H  (22  Stat.  604),  as  foreign  liquors. 
Held  that,  the  liquors  being  of  the  man- 
ufacture of  the  United  States  and  once 
exported,  section  2500,  R.  S.,  affords 
the  rule  under  which  to  levy  duties 
thereon.  (1889)  19  Op.  Atty.  Gen. 
243. 

Sale  of  part  of  goodSw— The  right  to 
reimport  exported  American  products 
under  Act  1799,  {  47,  is  not  affected  by 
a  sale  of  a  part  thereof  in  a  foreign 
port.  Kidd  v.  Swartwout  (C.  C.  1843) 
Fed.  Cas.  No.  7,756. 


§  5314.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  Q.)     Duties  imposed  by  act 

applicable  to  goods,  etc.,  previously  imported  but  not  entered, 

or  entered  without  payment  of  duty  and  under  bond. 

Q.  On  and  after  the  day  when  this  'Act  shall  go  into  effect  all  goods, 

wares,  and  merchandise  previously  imported,  for  which  no  entry 

has  been  made,  and  all  goods,  wares,  and  merchandise  previously 

entered  without  payment  of  duty  and  under  bond  for  warehousing, 

transportation,  or  any  other  purpose,  for  which  no  permit  of  delivery 

to  the  importer  or  his  agent  has  been  issued,  shall  be  subjected  to  the 

duties  imposed  by  this  Act  and  to  no  other  duty,  upon  the  entry  or  the 

withdrawal  thereof :   Provided,  That  when  duties  are  based  upon  the 
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1897,  for  "merchandise  previously  im- 
ported, for  which  no  entry  has  been 
made,"  the  word  "entry"  refers  to  an 
entry  for  consumption.  John  B.  Ellison 
&  Sons  V.  U.  S.  (0.  C.  1905)  136  Fed. 
969,  judgment  affirmed  J.  B.  Ellison  & 
Sons  V.  Same  (1906)  142  Fed.  732,  74 
C.  C.  A.  64,  and  writ  of  certiorari  de- 
nied Ellison  V.  Same  (1906)  26  Sup.  Ct 
763,  202  U.  S.  615,  50  L.  Ed.  1172. 

Entry  implies  the  presence  of  the  mer- 
chandise at  the  time  entry  is  sought  to 
be  made  and  where  a  consignment  of  gin 
on  board  a  mail  steamer  reached  Key 
West  August  3,  1909,  and  entries  of  the 
gin  were  presented  by  the  importer  on 
August  4th,  the  commodity  itself  re- 
maining on  board  ship  while  the  ves- 
sel proceeded  to  another  destination, 
but,  returning,  called  again  at  Key  West 
on  a  later  day  and  subsequently  to  the 
going  into  full  force  and  effect  of  the 
tariff  act  of  1909.  Section  29  of  that 
act  governed  the  entry  of  the  gin  August 
10,  1909,  and  it  was  dutiable  as  entered 
of  that  day.  U.  S.  v,  Cordero  (1910) 
1  Ct.  Cust.  App.  107. 

It  is  unnecessary  to  determine  wheth- 
er the  absence  of  an  inspector  would 
validate  on  a  later  day  a  tender  of  en- 
try made  during  the  inspector's  absence, 
it  appearing  here  no  actual  tender  of 
entry  was  made  of  certain  horses  it  was 
desired  to  import  on  August  5,  1909,  and 
that  the  tender  of  entry  was  made  in 
fact  on  August  6,  1909.  The  horses 
were  rightly  held  dutiable  as  of  that 
date  under  the  act  in  force  that  day. 
Van  Treese  v.  U.  S.  (1911)  2  Ct.  Cust. 
App.  288. 

Goods  which  arrived  in  a  port  of  the 
United  States  on  the  30th  of  June,  1883, 
and  from  want  of  time  to  make  other 
disposition  of  them  remained  on  board 
ship  until  the  next  day,  are  to  be  regard- 
ed as  in  a  public  store  or  bonded  ware- 
house within  the  meaning  of  section  10 
of  the  act  of  March  3,  1883  (22  Stat 
525).     (1884)  18  Op.  Atty.  Gen.  13. 

Goods  In  bond.— The  act  of  1894  went 
into  effect  August  28,  1894.  Section  1 
provides  that  on  and  after  August  1, 
1894,  there  "shall"  be  levied  the  rates 
of  duty  prescribed,  etc.  Section  2  pro- 
vides that  on  and  after  August  1,  1894, 
specified  articles  "shall"  be  exempt 
from  duty.  Section  72,  in  terms,  re- 
peals inconsistent  acts  and  parts  of 
acts,  and  keeps  in  force  every  right 
and  liability  of  the  government  or  of 
any  person  which  had  been  incurred  or 
had  accrued  prior  to  the  passage  of 
the  act.  Held,  that  on  goods  im- 
ported and  withdrawn  between  August 
1  and  August  28,  1804,  the  rate  of 
duty  is  that  proscribed  by  Act  Oct.  1, 
1890,  c.  1244,  26  Stat.  567,  which  was 
in  force  until  repealed,  Aug.  28,  1894. 
U.  S.  V.  Burr  (1895)  15  Sup.  Ct.  1002, 
1004,  159  U.  S.  78,  40  L.  Ed.  82,  de- 
termined on  certificate  Burr  v.  U.  S.  (C. 
C.  1895)  66  Fed.  742. 

The  duty  on  imports  withdrawn  from 
bonded  warehouses  must  be  assessed  on 
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the  basis  of  weight  at  the  time  of  orig- 
inal entry,  as  prescribed  by  the  proviso 
to  Act  1897,  §  33,  notwithstanding  the 
addiUon  by  Act  Dec.  15,  1902,  c.  1,  of  a 
proviso  to  section  20  of  Customs  Ad- 
ministrative Act  June  10,  1890,  c  407» 
that  the  same  rate  of  duty  shall  be  col- 
lected upon  such  merchandise  as  may 
he  imposed  by  law  upon  like  articles  im- 
ported at  the  time  of  withdrawal,  since 
this  provision  refers  to  the  rate  of  duty, 
and  not  to  the  date  at  which  the  weight 
is  to  be  taken  as  the  basis  of  such  duty. 
IT.  S.  V.  G.  Falk  &  Bro.  (1907)  27  Sup- 
Ct.  191,  193,  204  U.  S.  143,  51  L.  Ed. 
411. 

The  duty  upon  leaf  tobacco  which» 
when  withdrawn  from  a  bonded  ware- 
house, has  lost  in  weight  through  evapo- 
ration of  moisture,  must  be  assessed  ob 
the  basis  of  weight  at  the  time  of  the 
original  entry,  as  prescribed  by  the  pro- 
viso to  Act  1897,  {  33,  which  is  general 
in  its  application,  and  not  restricted  to 
merchandise  imported  before  the  act 
took  effect.     Id. 

Under  Act  June  30,  1864,  all  teas  in 
warehouse  on  July  1,  1864,  were  dutia- 
ble at  25  cents  a  pound,  when  after- 
wards withdrawn  for  consumption. 
Smith  V.  Draper  (C.  C.  1865)  Fed.  Cas. 
No.  13,037. 

The  proper  rate  of  duty  on  brandy 
warehoused  December  1,  1866,  and  sold 
at  auction  after  three  years  for  nonpay- 
ment of  duties,  held  to  be  the  rate  im- 
posed by  law  at  the  expiration  of  three 
years  from  the  date  of  the  warehouse 
bond,  and  an  additional  duty  equal  to 
10  per  cent,  thereof.  XT.  S.  v.  Duvivier 
(C.  C.  1875)  Fed.  Cas.  No.  15,017. 

Where  the  date  of  original  importation 
of  merchandise  in  bond  was  more  than 
one  year  prior  to  August  1,  1890,  the 
date  when  the  act  of  June  10, 1890,  went 
into  effect,  such  merchandise  is  subject 
to  the  "additional  duty  of  10  per  cent- 
um** imposed  by  section  2970,  R.  S.,  by 
virtue  of  the  saving  clause  in  section  29 
of  said  act  of  June  10, 1890,  which  saves 
to  the  government  all  rights  that  exist- 
ed in  its  behalf  when  that  act  took  ef- 
fect.    (1890)  19  Op.  Atty.  Gen.  668. 

Reimported  whisky  when  withdrawn 
from  bond  is  taxable  according  to  the 
number  of  gallons  at  the  time  of  impor- 
tation.    (1894)  20  Op.  Att>'.  Gen.  722. 

Weight  of  merchandise^— Congress,  by 
enacting  the  proviso  to  Act  1897,  §  33, 
which  differs  from  the  proviso  to  Act 
1890,  §  50,  only  in  substituting  the  word 
"entry"  for  the  word  "withdrawal"  as 
the  date  when  the  weight  of  merchandise 
withdrawn  from  bonded  warehouses  is 
to  be  taken  as  the  basis  of  the  duty, 
must  be  deemed  to  have  adopted  the  con- 
struction given  to  the  earlier  proviso  by 
the  Attorney  General  and  followed  by 
the  executive  officers  charged  with  the 
administration  of  the  law,  viz.,  that  such 
proviso  was  general  in  its  application, 
and  not  restricted  to  merchandise  im- 
ported before  the  act  took  effect.  U. 
S.  V.  G.  Falk  &  Bro.  (1907)  27  Sup.  Ct. 
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191,  193,  204  U.  S.  143,  51  L.  Ed.  411,  house,  said  duties  shall  be  levied  and  col- 
reversing  judgment  American  Cigar  Co.  lected  upon  the  weight  of  said  merchan- 
V.  r.  S.  (1906)  146  Fed.  484,  77  C.  C.  dise  at  the  time  of  its  withdrawal,  ap- 
A.  40.  pUes  to  importations  under  the  act 
The  second  proviso  in  section  50,  Act  generally  upon  which  duties  are  levied 
1890,  providing  that  when  duties  are  by  law,  and  not  merely  to  importations 
based  upon  the  weight  of  merchandise  made  prior  to  the  taking  effect  of  the 
deposited  in  any  public  or  bonded  ware-  act     (1801)  20  Op.  Atty.  Gen.  80. 

§  5315.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  R.)     President  to  ascertain 
amount  of  imports  and  exports  of  articles  enumerated  in  sec- 
tion I  of  act,  and  cause  estimate  to  be  made  of  amount  of  do- 
mestic production  and  consumption  thereof,  and  advise  Con- 
gress when  imports  amount  to  less  than  five  per  centtmi  of  do- 
mestic consumption. 
R.  The  President  shall  cause  to  be  ascertained  each  year,  the 
amount  of  imports  and  exports  of  the  articles  enumerated  in  the  va- 
rious paragraphs  in  section  one  of  this  Act  and  cause  an  estimate  to 
be  made  of  the  amount  of  the  domestic  production  and  consump- 
tion of  said  articles,  and  where  it  is  ascertained  that  the  imports  un- 
der any  paragraph  amount  to  less  than  5  per  centum  of  the  domes- 
tic consumption  of  the  articles  enumerated  he  shall  advise  the  Con- 
gress as  to  the  facts  and  his  conclusions  by  special  message,  if 
deemed  important  in  the  public  interest.    (38  Stat.  201.) 

§  5316.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  S.)  Repeal  of  Act  Aug.  5, 
1909,  c.  6,  §§  1-42,  and  of  all  inconsistent  acts  and  parts  of 
acts;  limitations  on  operation  of  act  and  on  effect  of  repeals 
of  other  acts  thereby. 
S.  Except  as  hereinafter  provided,  sections  one  to  forty-two  both 
inclusive,  of  an  Act  entitled  "An  Act  to  provide  revenue,  equalize 
duties,  and  encourage  the  industries  of  the  United  States,  and  for 
other  purposes,"  approved  August  fifth,  nineteen  hundred  and  nine, 
and  all  Acts  and  parts  of  Acts  inconsistent  with  the  provisions  of 
this  Act,  are  hereby  repealed:  Provided,  That  nothing  in  this  Act 
shall  be  construed  to  permit  any  oaths  to  be  demanded  or  fees  to 
be  charged  except  as  provided  in  this  Act  or  in  section  twenty- 
eight  hundred  and  sixty-two  of  the  Revised  Statutes  of  the  United 
States,  nor  to  repeal  or  in  any  manner  affect  the  following  num- 
bered sections  of  the  aforesaid  Act  approved  August  fifth,  nineteen 
hundred  and  nine,  viz :  Subsection  twenty-nine  of  section  twenty- 
eight  and  subsequent  laws  and  amendments  relating  to  the  estab- 
lishment and  continuance  of  a  Customs  Court,  subsection  thirty  of 
section  twenty-eight,  providing  for  additional  attorneys,  subsection 
twelve  of  section  twenty-eight  and  subsequent  provisions  establish- 
ing a  Board  of  General  Appraisers  of  merchandise,  sections  thirty, 
thirty-one,  thirty-two,  thirty-three,  and  thirty-five,  imposing  an  in- 
ternal revenue  tax  upon  tobacco,  section  thirty-six,  providing  for  a 
tonnage  duty,  section  thirty-nine,  authorizing  the  Secretary  of  the 
Treasury  to  borrow  on  the  credit  of  the  United  States  to  defray 
expenditures  on  account  of  the  Panama  Canal,  section  forty,  au- 
thorizing the  Secretary  of  the  Treasury  to  borrow  to  meet  public 
expenditures:  Provided  further.  That  all  excise  taxes  upon  cor- 
porations imposed  by  section  thirty-eight,  that  have  accrued  or 
have  been  imposed  for  the  year  ending  December  thirty-first,  nine- 
teen hundred  and  twelve,  shall  be  returned,  assessed,  and  collected 
in  the  same  manner,  and  under  the  same  provisions,  liens,  and  pen- 
alties as  if  section  thirty-eight  continued  in  full  force  and  effect: 
And  provided  further,  That  a  special  excise  tax  with  respect  to 
the  carrying  on  or  doing  of  business,  equivalent  to  1  per  centum 
upon  their  entire  net  income,  shall  be  levied,  assessed,  and  col- 
lected upon  corporations,  joint  stock  companies  or  associations,  and 
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insurance  companies,  of  the  character  described  in  section  thirty- 
eight  of  the  Act  of  August  fifth,  nineteen  hundred  and  nine,  for  the 
period  from  January  first  to  February  twenty-eighth,  nineteen  hun- 
dred and  thirteen,  both  dates  inclusive,  which  said  tax  shall   be 
computed  upon  one-sixth  of  the  entire  net  income  of  said  corpora- 
tions, joint  stock  companies  or  associations,  and  insurance  com- 
panies, for  said  year,  said  net  income  to  be  ascertained  in  accord- 
ance with  the  provisions  of  subsection  G  of  section  two  of  this  Act : 
Provided  further,  That  the  provisions  of  said  section  thirty-eight  of 
the  Act  of  Augiist  fifth,  nineteen  hundred  and  nine,  relative  to  the 
collection  of  the  tax  therein  imposed  shall  remain  in  force  for  the 
collection  of  the  excise  tax  herein  provided,  but  for  the  year  nine- 
teen hundred  and  thirteen  it  shall  not  be  necessary  to  make  more 
than  one  return  and  assessment  for  all  the  taxes  imposed  herein 
upon  said  corporations,  joint  stock  companies  or  associations,  and 
insurance  companies,  either  by  way  of  income  or  excise,  which  re- 
turn and  assessment  shall  be  made  at  the  times  and  in  the  man- 
ner provided  in  this  Act ;   but  the  repeal  of  existing  laws  or  mod- 
ifications thereof  embraced  in  this  Act  shall  not  affect   any   act 
done,  or  any  right  accruing  or  accrued,  or  any  suit  or  proceeding 
had  or  commenced  in  any  civil  case  before  the  said  repeal  or  modi- 
fication;   but  all  rights  and  liabilities  under  said  laws  shall  con- 
tinue and  may  be  enforced  in  the  same  manner  as  if  said  repeal  or 
modifications  had   not  been  made.     Any  offenses  committed  and 
all  penalties  or  forfeitures  or  liabilities  incurred  prior  to  the  pas- 
sage of  this  Act  under  any  statute  embraced  in  or  changed,  mod- 
ified, or  repealed  by  this  Act  may  be  prosecuted  or  punished  in  the 
same  manner  and  with  the  same  effect  as  if  this  Act  had  not  been 
passed.    No  Acts  of  limitation  now  in  force,  whether  applicable  to 
civil  causes  and  proceedings  or  to  the  prosecution  of  offenses  or 
for  the  recovery  of  penalties  or  forfeitures  embraced  in  or  modified, 
changed,  or  repealed  by  this  Act  shall  be  affected  thereby  so  far 
as  they  affect  any  suits,  proceedings,  or  prosecutions,  whether  civil 
or  criminal,  for  causes  arising  or  acts  done  or  committed  prior  to 
the  passage  of  this  Act,  which  may  be  commenced  and  prosecuted 
within  the  same  time  and  with  the  same  effect  as  if  this  Act  had 
not  been  passed.     (38  Stat.  201.) 

§  5317.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  T.)  Effect  of  invalidity  of 
part  of  act  on  remainder  thereof. 
T.  If  any  clause,  sentence,  paragraph,  or  part  of  this  Act  shall 
for  any  reason  be  adjudged  by  any  court  of  competent  jurisdic- 
tion to  be  invalid,  such  judgment  shall  not  affect,  impair,  or  in- 
validate the  remainder  of  said  Act,  but  shall  be  confined  in  its 
operation  to  the  clause,  sentence,  paragraph,  or  part  thereof  directly 
involved  in  the  controversv  in  which  such  judgment  shall  have 
been  rendered.     (38  Stat.  202.) 

§  5318.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  U.)     Time  of  taking  effect 
of  act. 

U.  Unless  otherwise   herein  specially   provided,   this  Act   shall 
take  effect  on  the  day  following  its  passage.     (38  Stat.  202.) 

§  5319.  (Act  Aug.  30,  1890,  c.  839,  §  5.)  Suspension  of  importa- 
tion of  products  from  countries  making  unjust  discriminations. 
Whenever  the  President  shall  be  satisfied  that  unjust  discrimina- 
tions are  made  by  or  under  the  authority  of  any  foreign  state 
against  the  importation  to  or  sale  in  such  foreign  state  of  any 
product  of  the  United  States,  he  may  direct  that  such  products  of 
such  foreign  state  so  discriminating  against  any  product  of  the 
United  States  as  he  may  deem  proper  shall  be  excluded  from  impor- 
tation to  the  United  States;  and  in  such  case  he  shall  make  proc- 
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lamation  of  his  direction  in  the  premises,  and  therein  name  the 
time  when  such  direction  against  importation  shall  take  effect,  and 
after  such  date  the  importation  of  the  articles  named  in  such  proc- 
lamation shall  be  unlawful.  The  President  may  at  any  time  revoke, 
modify,  terminate,  or  renew  any  such  direction  as,  in  his  opinion, 
the  public  interest  may  require.     (26  Stat.  415.) 

This  section  was  part  of  an  act  providing  for  inspection  of  meats  for  ex- 
portation, prohibiting  importation  of  adulterated  articles  of  food  and  drink,  etc. 

Other  sections  of  the  act  are  set  forth  post,  §§  8682,  8683,  8685-8688,  8708. 

A  somewhat  similar  provision  was  made  by  Act  Sept.  8,  1916,  c.  463,  §  804, 
post,  f  8836p. 

See,  also,  note  to  t  5304,  ante. 

§  5320.  (Act  Jan.  9,  1883,  c.  17.)  Grain  brought  from  Canada  by 
farmers  to  be  ground  not  subject  to  duty. 
Grain  brought  into  the  United  States  in  wagons  or  other  ordina- 
ry road  vehicles,  by  farmers  residing  in  the  Dominion  of  Canada,  to 
be  ground  by  mills  owned  by  citizens  of  the  United  States,  shall 
not  be  deemed  to  be  imported  or  liable  to  import  duties;  Provided, 
That  such  grain  shall  be  brought  into  the  United  States  under  such 
regulations  as  the  Treasury  Department  may  prescribe  to  prevent 
fraud  and  evasion,  and  shall  be  returned  as  in  like  manner  pro- 
vided by  such  regulations:  And  provided  further.  That  entry 
shall  be  made  of  and  duties  paid  upon  all  such  grain  as  shall  be 
taken  or  received  by  mill-owners  as  tolls  for  such  grinding,  under 
like  regulations  provided  by  the  Treasury  Department.  (22  Stat. 
402.) 

This  was  an  act  entitled  "An  act  to  permit  grain  brought  by  Canadian 
farmers  to  be  ground  at  mills  in  the  United  States  adjacent  to  Canadian  Ter- 
ritory, under  such  rules  and  regulations  as  may  be  prescribed  by  the  Treasury 
Department.*' 

§  5321.  (Act  May  18,  1896,  c.  195.)  Return  free  of  duty  of  arti- 
cles or  live-stock  exported  for  exhibition. 
Whenever  any  article  or  articles  or  live  stock  shall  be  sent  out 
of  the  United  States  for  temporary  use  or  exhibition  at  any  public 
exposition,  fair,  or  conference,  held  in  a  foreign  country,  such  arti- 
cles shall  be  entitled  to  bt  returned  to  the  United  States,  under 
such  regnilations  as  may  be  prescribed  by  the  Secretary  of  the 
Treasury,  without  the  payment  of  customs  duty,  whether  they  shall 
be  of  domestic  or  of  foreign  production :  Provided,  That  the  arti- 
cles of  foreign  production  have  once  paid  duty  in  the  United  States 
and  no  drawback  has  been  allowed  thereon,  and  if  any  domestic 
articles  are  subject  to  internal-revenue  tax,  such  tax  shall  be  proved 
to  have  been  paid  before  exportation  and  not  refunded,  (29  Stat. 
122.) 

This  was  an  act  entitled  "An  act  to  allow  the  return  of  duty  of  certain  arti- 
cles exported  from  the  United  States  for  exhibition  purposes." 

This  act  was  amended  to  include  in  the  privilege  of  free  entry  animals  taken 

abroad  temporarily  for  exhibition,  by  Act  March  3,  1809,  c.  454,  post,  §  5322. 

Provisions  for  free  importation   of  articles  intended   for  foreign  buildings 

and  exhibits  at  the  Panama-Pacific  International   Exposition,   made  by   Act 

Sept.  18,  1913,  c.  14,  S  1)  38  Stat.  112,  are  omitted,  as  temporary  merely. 

§  5322.  (Act  March  3,  1899,  c.  454.)  Return  free  of  duty  of  ani- 
mals taken  abroad  for  exhibition. 
The  Act  entitled  "An  Act  to  allow  the  return  free  of  duty  of  cer- 
tain articles  exported  from  the  United  States  for  exhibition  pur- 
poses," approved  May  eighteenth,  eighteen  hundred  and  ninety-six, 
is  hereby  amended  so  as  to  include  in  the  privilege  of  free  entry 
conferred  thereby  wild  and  other  animals  of  foreign  origin  taken 
abroad  temporarily  for  exhibition  in  connection  with  any  circus 
or  menagerie,  subject,  however,  to  the  conditions  and  limitations  pre- 
scribed in  said  Act;    Provided,  however,  That  the  provision  of  this 
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amendment  shall  apply  only  in  such  cases  as  those  of  foreign-born 
animals  taken  abroad,  and  inventories  of  which  are  filed  prior  to  their 
leaving  the  country  with  the  collector  of  customs  at  the  port  of  their 
departure.     (30  Stat.  1372.) 

Act  May  18,  1896,  c.  195,  mentioned  in  and  amended  by  this  act,  is   set 
forth  ante,  §  5321. 

§  5323.  (Act  March  2,  1905,  c.  1311.)     Laws  affecting  imports  of 
articles,  etc.,  and  entry  of  persons  into  United  States  from  for- 
eign countries  to  apply  to  articles,  etc.,  and  persons  coming 
from  Canal  Zone,  Isthmus  of  Panama. 
All  laws  affecting  imports  of  articles,  goods,  wares,  and  merchan- 
dise and  entry  of  persons  into  the  United  States  from  foreign  coun- 
tries shall  apply  to  articles,  goods,  wares,  and  merchandise  and 
persons  coming  from  the  Canal  Zone,  Isthmus  of  Panama,  and 
seeking  entry  into  any  State  or  Territory  of  the  United  States  or 
the  District  of  Columbia.     (33  Stat.  843.) 

This  was  an  act  entitled  "An  act  fixing  the  status  of  merchandise  coming  in- 
to the  United  States  from  the  Canal  Zone,  Isthmus  of  Panama." 

Notes  of  Deoisioiui 

Importations  from   Canal  Zone^-^Im-  the  importer  to  produce  the  aflfidavit  of 

portations  into  the  United  States  from  persons  over  whom  he  has  no  control, 

the  Panama  Canal  Zone,  since  the  ces-  and  is,  therefore,  invalid.    U.  S.  v.  Con- 

sion   of   such   territory   to   the  United  key  &  Co.  (1916)  6  Ct.  Cust.  App.  487, 

States,  are  dutiable.    David  Kaufman  &  402. 

Sons  Co.  V.   Smith    (C.  C.   1909)   175  The   Canal  Zone  is  not  one  of  the 

Fed.  887.  possessions  of  the  United  States  within 

The  Treasury   Department's   regula-  the  meaning  of  the  tariff  act  of  1909, 

tion  of  November  25,  1912,  issued  un-  but  rather  a  place  subject  to  the  use, 

der  section  5,  Panama  Canal  Act,  pre-  occupation,  and  control  of  the  United 

scribing,  as  a  prerequisite  for  admission  States,  for  the  purpose  of  constructing 

free   under   said   section,   an   exclusive  and  maintaining  a  ship  canal  connecting 

method  of  proof  that  the  importations  the  waters  of  the  Atlantic  and  Pacific 

conform  to  the  description  in  the  sec-  Oceans.  (1909)  27  Op.  Atty.  Gen.  594. 
tion,  is  unreasonable  in  that  it  requires 

§  5324.  (Act  Dec.  17, 1903,  c.  1,  §  1.)  Reduction  of  duties  on  prod- 
ucts of  Cuba  authorized;  limitati<}n  of  reduction  of  duties  on 
sugar;  construction  of  act  as  to  origin  of  acts  changing  cus- 
toms duties. 
Whenever  thef  President  of  the  United  States  shall  receive  satis- 
factory evidence  that  the  Republic  of  Cuba  has  made  provision  to 
give  full  effect  to  the  articles  of  the  convention  between  the  United 
States  and  the  Republic  of  Cuba,  signed  on  the  eleventh  day  of 
December,  in  the  year  nineteen  hundred  and  two,  he  is  hereby  au- 
thorized to  issue  his  proclamation  declaring  that  he  has  received 
such  evidence,  and  thereupon  on  the  tenth  day  after  exchange  of 
ratifications  of  such  convention  between  the  United  States  and  the 
Republic  of  Cuba,  and  so  long  as  the  said  convention  shall  remain 
in  force,  all  articles  of  merchandise  being  the  product  of  the  soil 
or  industry  of  the  Republic  of  Cuba,  which  are  now  imported 
into  the  United  States  free  of  duty,  shall  continue  to  be  so  admitted 
free  of  duty,  and  all  other  articles  of  merchandise  being  the  product 
of  the  soil  or  industry  of  thp  Republic  of  Cuba  imported  into  the 
United  States  shall  be  admitted  at  a  reduction  of  twenty  per  centum 
of  the  rates  of  duty  thereon,  as  provided  by  the  tariff  Act  of  the 
United  States,  approved  July  twenty-fourth,  eighteen  hundred  and 
ninety-seven,  or  as  may  be  provided  by  any  tariff  law  of  the  United 
States  subsequently  enacted.  The  rates  of  duty  herein  granted  by  the 
United  States  to  the  Republic  of  Cuba  are  and  shall  continue  during 
the  term  of  said  convention  preferential  in  respect  to  all  like  imports 
from  other  countries :  Provided,  That  while  said  convention  is  in  force 
no  sugar  imported  from  the  Republic  of  Cuba,  and  being  the  product 
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of  the  soil  or  industry  of  the  Republic  of  Cuba,  shall  be  admitted  into 
the  United  States  at  a  reduction  of  duty  greater  than  twenty  per  centum 
of  the  rates  of  duty  thereon,  as  provided  by  the  tariff  Act  of  the  United 
States,  approved  July  twenty-fourth,  eighteen  hundred  and  ninety- 
seven,  and  no  sugar  the  product  of  any  other  foreign  country  shall  be 
admitted  by  treaty  or  convention  into  the  United  States  while  this  con- 
vention is  in  force  at  a  lower  rate  of  duty  than  that  provided  by  the 
tariflF  Act  of  the  United  States  approved  July  twenty-fourth,  eighteen 
hundred  and  ninety-seven :  And  provided  further.  That  nothing  herein 
contained  shall  be  held  or  construed  as  an  admission  on  the  part  of  the 
House  of  Representatives  that  customs  duties  can  be  changed  other- 
wise than  by  an  Act  of  Congress,  originating  in  said  House.  (33 
Stat.  3.) 

This  section  and  the  section  next  following  were  an  act  entitled  *'An  act  to 
carry  into  eCfect  a  convention  between  the  United  States  and  the  Republic  of 
Cuba,  signed  on  the  eleventh  day  of  December,  in  the  year  nineteen  hundred 
and  two." 

Nothing  in  the  Payne-Aldrich  Tariff  Act  of  1909  was  to  be  construed  to  abro- 
gate or  impair  or  affect  the  provisions  of  the  treaty  mentioned  in  this  act 
or  the  provisions  of  this  act,  by  section  3  of  said  act,  Act  Aug.  5,  1909,  c.  6, 
i  3,  36  Stat.  83. 

Nothing  in  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  was  to  be  construed  to 
abrogate  or  impair  or  affect  the  provisions  of  the  treaty  mentioned  in  this  act, 
or  the  provisions  of  this  act,  except  as  to  the  proviso  of  Article  VIII  of  said 
treaty,  which  proviso  was  abrogated  and  repealed,  by  section  IV,  B,  of  said 
act,  ante,  §  5293. 

See  notes  to  said  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  lY,  B,  ante, 
i  5293. 

Notes  of  DeoisioiiA 


Time  of  taking  effaot.^The  reciprocal 
commercial  convention  with  Cuba  (33 
Stat  2136)  became  operative  on  the 
date  of  its  approval  by  Act  Dec  17, 
1903,  c  1,  33  Stat  1,  rather  than  on 
the  tenth  day  after  its  ratification. 
Franklin  Sugar  Refining  Co.  v.  U.  S. 
(a  C.  1906)  144  Fed.  563. 

The  trea^  between  Cuba  and  the 
United  States,  signed  December  11, 
1902,  did  not  go  into  effect  until  Decem- 
ber 27,  1903,  the  date  proclaimed  by 
the  President,  and  imports  from  Cuba 
entered  prior  to  that  date  were  not  en- 
titled to  the  20  per  cent,  reduction  pro- 
vided for  therein  from  the  duties  im- 
posed by  Act  1897.  M.  J.  Dalton  Co. 
V.  U.  S.  (O.  C.  1907)  151  Fed.  143: 
U.  S.  V.  M.  J.  Dalton  Co.,  Id.  144. 

Retroactive  operatlon.^A  retrospec- 
tive operation  veill  not  be  given  to  the 
provision  of  Act  Dec  17,  1908,  c.  1,  33 
Stat  3,  that  the  treaty  with  Cuba  of 
December  11,  1902,  shall  become  effec- 
tive on  the  tenth  day  after  the  exchange 
of  ratifications,  because  such  ratifica- 
tions had  in  fact  been  exchanged  some 
time  before  the  statute  was  enacted. 
V.  S.  V.  American  Sugar  Refining  Co. 
(1906)  28  Sup.  Ct  717,  719,  202  U.  S. 
563,  50  L.  Ed.  1149,  reversing  judg- 
ment American  Sugar  Refining  Co.  v. 
U.  S.  (C.  C.  1905)  136  Fed.  508. 

Dotles  Imposed  by  military  govern- 
meBt.^— Merchandise  imported  into  Cuba 
from  the  United  States  by  an  American 
dtixen  during  the  militaiy  occupation  of 
the  island,  between  March  31, 1900,  and 
Hay  20,  1902,  was  not  exempt  from  the 
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payment  of  duties  imposed  and  collected 
by  the  military  government  for  neces- 
sary governmental  purposes  incident  to 
the  occupation  of  Cuba  by  the  United 
States.  Galban  &  Co.  v.  U.  S.  (1907) 
28  Sup.  Ct  254,  207  U.  S.  679,  52  L. 
Ed.  349,  affirming  judgment  (1905)  40 
Ct  CI.  495. 

Reduction  of  dutlos^^Imports  from 
Cuba  were  not  entitled,  under  the  trea- 
ty of  December  11,  1902,  to  the  20  per 
cent,  reduction  from  the  duties  imposed 
by  Act  1897,  until  December  27,  1903— 
the  date  proclaimed  by  the  President  of 
the  United  States  and  the  President  of 
the  Cuban  Republic  for  the  commence- 
ment of  the  operation  of  the  treaty. 
U.  S.  V.  American  Sugar  Refining  Co. 
(1906)  26  Sup.  Ct  717,  202  U.  S.  663, 
60  L.  Ed.  1149,  reversing  order  Ameri- 
can Sugar  Refining  Co.  v.  U.  S.  (C.  C. 
1905)  136  Fed.  508;  Franklin  Sugar 
Refining  Co.  v.  U.  S.  (1906)  26  Sup.  Ct 
720,  721,  202  U.  S.  580,  50  L.  Ed.  1153. 

Importations  from  Cuba  are  not  free 
of  duty.  Downing  v.  U.  S.  (C.  C.  1903) 
116  Fed.  770,  judgment  affirmed  (1903) 
122  Fed.  445,  58  C.  C.  A.  427. 

All  articles  of  Porto  Rican  origin  ex- 
ported from  Porto  Rico  to  foreign  coun- 
tries after  the  passage  of  this  act,  magr, 
since  the  proclamation  of  the  President 
on  July  25,  1901,  doing  away  with  the 
15  per  cent  duty  imposed  under  this 
section,  be  imported  into  the  United 
States  free  of  duty  under  paragraph  483 
of  the  tariff  act  of  July  24,  1897  (30 
Stat.  195),  provided  the  articles  have 
not  been  advanced  in  value  or  improved 
in  condition  by  any  process  of  manufac- 
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ture  or  other  means.  (1902)  24  Op.  to  Canada  and  thence  returned  to  the 
Atty.  Gen.  55.  United  States,  is  within  the  benefits  of 
Tobacco  grown  in  Porto  Rico  after  paragraph  483  of  the  act  of  1807,  but 
the  cession  -of  that  island  to  the  United  subject  to  the  internal  revenue  tax  p re- 
states and  brought  into  this  country  for  visions  of  section  3  of  the  act  of  April 
warehousing,  and  afterwards  exported  12, 1900.    (1903)  24  Op.  Atty.  Gen.  612. 

§  5325.  (Act  Dec.  17,  1903,  c.  1,  §  2.)     No  additional  fees  or  charges 
on  products  of  Cuba ;  equal  treatment  of  imports  by  both  coun- 
tries. 
So  long  as  said  convention  shall  remain  in  force,  the  laws  and 
regulations  adopted,  or  that  may  be  adopted  by  the  United  States 
to  protect  the  revenues  and  prevent  fraud  in  the  declarations  and 
proofs,  that  the  articles  of  merchandise  to  which  said  convention 
may  apply  are  the  product  or  manufacture  of  the  Republic  of  Cuba, 
shall  not  impose  any  additional  charge  or  fees  therefor  on  the  articles 
imported,  excepting  the  consular  fees  established,  or  which  may  be 
established,  by  the  United  States  for  issuing  shipping  documents,  which 
fees  shall  not  be  higher  than  those  charged  on  the  shipments  of  similar 
merchandise  from  any  other  nation  whatsoever;    that  articles  of  the 
Republic  of  Cuba  shall  receive,  on  their  importation  into  the  ports  of 
the  United  States,  treatment  equal  to  that  which  similar  articles  of  the 
I  United  States  shall  receive  on  their  importation  into  the  ports  of 

t  \  the  Republic  of  Cuba;   that  any  tax  or  charge  that  may  be  imposed 

I  by  the  national  or  local  authorities  of  the  United  States  upon  the  articles 

of  merchandise  of  the  Republic  of  Cuba,  embraced  in  the  provisions  of 
'  said  convention,  subsequent  to  importation  and  prior  to  their  entering- 

into  consumption  into  the  United  States,  shall  be  imposed  and  collected 
without  discrimination  upon  like  articles  whensoever  imported.  (33 
Stat.  4.) 

See  notes  to  preceding  section  of  this  act,  ante,  S  5324. 

§  5326.  (Act  July  26,  1911,  c.  3,  §  1.)  Duties  on  specified  imports 
from  Canada,  when  reciprocal  rates  are  imposed  by  Canada  on 
specified  imports  from  United  States,  and  exemption  from  duty 
of  specified  articles  imported  from  Canada,  when  specified  arti- 
cles from  United  States  are  admitted  into  Canada  free  of  duty. 

There  shall  be  levied,  collected,  and  paid  upon  the  articles  herein- 
after enumerated,  the  growth,  product  or  manufacture  of  the  Domin- 
ion of  Canada,  when  imported  therefrom  into  th^  United  States  or 
any  of  its  possessions  (except  the  Philippine  Islands  and  the  islands 
of  Guam  and  Tutuila),  in  lieu  of  the  duties  now  levied,  collected,  and 
paid,  the  following  duties,  namely : 

Fresh  meats :  Beef,  veal,  mutton,  lamb,  pork,  and  all  other  fresh  or 
refrigerated  meats  excepting  game,  one  and  one-fourth  cents  per 
pound. 

Bacon  and  hams,  not  in  tins  or  jars,  one  and  one-fourth  cents  per 
pound. 

Meats  of  all  kinds,  dried,  smoked,  salted,  in  brine,  or  prepared  or 
preserved  in  any  manner,  not  otherwise  herein  provided  for,  one  and 
one-fourth  cents  per  pound. 

Canned  meats  and  canned  poultry,  twenty  per  centum  ad  valorem. 

Extract  of  meat,  fluid  or  not,  twenty  per  centum  ad  valorem. 

Lard  and  compounds  thereof,  cottolene  and  cotton  stearine,  and 
animal  stearine,  one  and  one-fourth  cents  per  pound. 

Tallow,  forty  cents  per  one  hundred  pounds. 

Egg  yolk,  egg  albumen,  and  blood  albumen,  seven  and  one-half  per 
centum  ad  valorem. 

Fish  (except  shellfish)  by  whatever  name  known,  packed  in  oil,  in 
tin  boxes  or  cans,  including  the  weight  of  the  package:  (a)  when 
weighing  over  twenty  ounces  and  not  over  thirty-six  ounces  each, 
five  cents  per  package;  (b)  when  weighing  over  twelve  ounces  and 
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Dot  over  twenty  ounces  each,  four  cents  per  package;  (c)  when  weigh- 
ing twelve  ounces  each  or  less,  two  cents  per  package;  (d)  when 
weighing  thirty-six  ounces  each  or  more,  or  when  packed  in  oil,  in 
bottles,  jars,  or  kegs,  thirty  per  centum  ad  valorem. 

Tomatoes  and  other  vegetables,  including  com,  in  cans  or  other 
air-tight  packages,  and  including  the  weight  of  the  package,  one  and 
one- fourth  cents  per  pound. 

Wheat  flour  and  semolina,  and  rye  flour,  fifty  cents  per  barrel  of 
one  hundred  and  ninety-six  pounds. 

Oatmeal  and  rolled  oats,  including  the  weight  of  paper  covering, 
fifty  cents  per  one  hundred  pounds. 

Com  meal,  twelve  and  one-half  cents  per  one  hundred  pounds. 

Barley  malt,  forty-five  cents  per  one  hundred  pounds. 

Barley,  pot,  pearled,  or  patent,  one-half  cent  per  pound. 

Buckwheat  flour  or  meal,  one-half  cent  per  pound. 

.Split  pes^s,  dried,  seven  and  one-half  cents  per  bushel  of  sixty 
pounds. 

Prepared  cereal  foods,  not  otherwise  provided  for  herein,  seventeen 
and  one-half  per  centum  ad  valorem. 

Bran,  middlings,  and  other  offals  of  grain  used  for  animal  food, 
twelve  and  one-half  cents  per  one  hundred  potmds. 

Macaroni  and  vermicelli,  one  cent  per  pound. 

Biscuits,  wafers,  and  cakes,  when  sweetened  with  sugar,  honey, 
molasses,  or  other  material,  twenty-five  per  centum  ad  valorem. 

Biscuits,  wafers,  cakes,  and  other  baked  articles,  composed  in 
whole  or  in  part  of  eggs  or  any  kind  of  flour  or  meal,  when  combined 
with  chocolate,  nuts,  fruits,  or  confectionery;  also  candied  peel, 
candied  popcorn,  candied  nuts,  candied. fruits,  sugar  candy,  and  con- 
fectionery of  all  kinds,  thirty-two  and  one-half  per  centum  ad  valorem. 

Maple  sugar  and  maple  sirup,  one  cent  per  pound. 

Pickles,  including  pickled  nuts,  sauces  of  all  kinds,  and  fish  paste 
or  sauce,  thirty-two  and  one-half  per  centum  ad  valorem. 

Cheriy  juice  and  prime  juice,  or  prune  wine,  and  other  fmit  juices 
and  fruit  sirup,  nonalcoholic,  seventeen  and  one-half  per  centum  ad 
valorem. 

Mineral  waters  and  imitations  of  natural  mineral  waters,  in  bottles 
or  Jugs,  seventeen  and  one-half  per  centum  ad  valorem. 

Essential  oils,  seven  and  one-half  per  centum  ad  valorem. 

Grapevines;  gooseberry,  raspberry,  and  current  bushes,  seventeen 
and  one-half  per  centum  ad  valorem. 

Farm  wagons  and  finished  parts  thereof,  twenty-two  and  one-half 
per  centum  ad  valorem. 

Plows,  tooth  and  disk  harrows,  harvesters,  reapers,  agricultural 
drills  and  planters,  mowers,  horserakes,  cultivators;  threshing  ma- 
chines, including  windstackers,  baggers,  weighers,  and  self-feeders 
therefor  and  finished  parts  thereof  imported  for  repair  of  the  fore- 
going, fifteen  per  centum  ad  valorem. 

Portable  engines  with  boilers,  in  combination,  horsepower  and  trac- 
tion engines  for  farm  purposes;  hay  loaders,  potato  diggers,  fodder 
or  feed  cutters,  grain  crushers,  fanning  mills,  hay  tedders,  farm  or 
field  rollers,  manure  spreaders,  weeders,  and  windmills,  and  finished 
parts  thereof  imported  for  repair  of  the  foregoing,  except  shafting, 
twenty  per  centum  ad  valorem. 

Grindstones  of  sandstone,  not  moimted,  finished  or  not,  five  cents 
per  one  hundred  pounds. 

Freestone,  granite,  sandstone,  limestone,  and  all  other  monumental 
or  building  stone,  except  marble,  breccia,  and  onyx,  unmanufactured 
or  not  dressed,  hewn,  or  polished,  twelve  and  one-half  per  centum  ad 
valorem.  Y 
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Roofing  slates,  fifty-five  cents  per  one  hundred  square  feet. 

Vitrified  paving  blocks,  not  ornamented  or  decorated  in  any  man- 
ner, and  paving  blocks  of  stone,  seventeen  and  one-half  per  centum 
ad  valorem. 

Oxide  of  iron,  as  a  color,  twenty-two  and  one-half  per  centum  ad 
valorem. 

Asbestos,  further  manufactured  than  ground ;  manufactures  of  as- 
bestos or  articles  of  which  asbestos  is  the  component  material  of  chief 
value,  including  woven  fabrics,  wholly  or  in  chief  value  of  asbestos, 
twenty-two  and  one-half  per  centum  ad  valorem. 

Printing  ink,  seventeen  and  one-half  per  centum  ad  valorem. 

Cutlery,  plated  or  not — pocketknives,  penknives,  scissors  and  shears, 
knives  and  forks  for  household  purposes,  and  table  steels,  twenty- 
seven  and  one-half  per  centum  ad  valorem. 

Bells  and  gongs,  brass  corners  and  rules  for  printers,  twenty-seven 
and  one-half  per  centum  ad  valorem. 

Basins,  urinals,  and  other  plumbing  fixtures,  for  bathrooms  aAd 
lavatories;  bathtubs,  sinks,  and  laundry  tubs  of  earthenware,  stone, 
cement,  or  clay,  or  of  other  material,  thirty-two  and  one-half  per 
centum  ad  valorem. 

Brass  band  instruments,  twenty-two  and  one-half  per  centum  ad 
valorem. 

Clocks,  watches,  time  recorders,  clock  and  watch  keys,  clock  cases, 
and  clock  movements,  twenty-seven  and  one-half  per  centum  ad 
valorem. 

Printers'  wooden  cases  and  cabinets  for  holding  type,  twenty-seven 
and  one-half  per  centum  ad  valorem. 

Wood  flour,  twenty-two  and  one-half  per  centum  ad  valorem. 

Canoes  and  small  boats  of  wood,  not  power  boats,  twenty-two  and 
one-half  per  centum  ad  valorem. 

Feathers,  crude,  not  dressed,  colored,  or  otherwise  manufactured, 
twelve  and  one-half  per  centum  ad  valorem. 

Antiseptic  surgical  dressings,  such  as  absorbent  cotton,  cotton  wool, 
lint,  lamb's  wool,  tow,  jute,  gauzes,  and  oakum,  prepared  for  use  as 
surgical  dressings,  plain  or  medicated ;  surgical  trusses,  pessaries,  and 
suspensory  bandages  of  all  kinds,  seventeen  and  one-half  per  centum 
ad  valorem. 

Plate  glass,  not  beveled,  in  sheets  or  panes  exceeding  seven  square 
feet  each  and  not  exceeding  twenty-five  square  feet  each,  twenty-five 
per  centum  ad  valorem. 

Motor  vehicles,  other  than  for  railways  and  tramways,  and  auto- 
mobiles and  parts  thereof,  not  including  rubber  tires,  thirty  per  cen- 
tum ad  valorem. 

Iron  or  steel  digesters  for  the  manufacture  of  wood  pulp,  twenty- 
seven  and  one-half  per  centum  ad  valorem. 

Musical  instrument  cases,  fancy  cases  or  boxes,  portfolios,  satchels, 
reticules,  card  cases,  purses,  pocketbooks,  fly  books  for  artificial  flies, 
all  the  foregoing  composed  wholly  or  in  chief  value  of  leather,  thirty 
per  centum  ad  valorem. 

Aluminum  in  crude  form,  five  cents  per  pound. 

Aluminum  in  plates,  sheets,  bars,  and  rods,  eight  cents  per  pound. 

Laths,  ten  cents  per  one  thousand  pieces. 

Shingles,  thirty  cents  per  thousand. 

Sawed  boards,  planks,  deals,  and  other  lumber,  planed  or  finished 
on  one  side,  fifty  cents  per  thousand  feet,  board  measure;  planed  or 
finished  on  one  side  and  tongued  and  grooved,  or  planed  or  finished 
on  two  sides,  seventy-five  cents  per  thousand  feet,  board  measure; 
planed  or  finished  on  three  sides,  or  planed  and  finished  on  two  sides 
and  tongued  and  grooved,  one  dollar  and  twelve  and  one-half  cents 
per  thousand  feet,  board  measure ;  planed  and  finished  on  four  sides, 
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one  dollar  and  fifty  cents  per  thousand  feet,  board  measure;  and  in 
estimating  board  measure  under  this  schedule  no  deduction  shall  be 
made  on  board  measure  on  account  of  planing,  tonguing,  and  grooving. 

Iron  ore,  including  manganiferous  iron  ore,  and  the  dross  or 
residuum  from  burnt  pyrites,  ten  cents  per  ton:  Provided,  That  in 
levying  and  collecting  the  duty  on  iron  ore  no  deduction  shall  be  made 
from  the  weight  of  the  ore  on  account  of  moisture  which  may  be  chem- 
ically or  physically  combined  therewith. 

Coal  slack  or  culm  of  all  kinds,  such  as  will  pass  through  a  half- 
inch  screen,  fifteen  cents  per  ton. 

Provided,  That  the  duties  above  enumerated  shall  take  effect  when* 
ever  the  President  of  the  United  States  shall  have  satisfactory  evi- 
dence and  shall  make  proclamation  that  on  the  articles  hereinafter 
enumerated,  the  growth,  product,  or  manufacture  of  the  United  States, 
or  any  of  its  possessions  (except  the  Philippine  Islands  and  the  islands 
of  Guam  and  Tutuila),  when  imported  therefrom  into  the  Dominion  of 
Canada,  duties  not  in  excess  of  the  following  are  imposed,  namely: 

Fresh  meats:  Beef,  veal,  mutton,  lamb,  pork,  and  all  other  fresh 
or  refrigerated  meats  excepting  game,  one  and  one-fourth  cents  per 
pound. 

Bacon  and  hams,  not  in  tins  or  jars,  one  and  one-fourth  cents  per 
pound. 

Meats  of  all  kinds,  dried,  smoked,  salted,  in  brine,  or  prepared  or 
preserved  in  any  manner,  not  otherwise  herein  provided  for,  one  and 
one-fourth  cents  per  pound. 

Canned  meats  and  canned  poultry,  twenty  per  centum  ad  valorem. 

Extract  of  meat,  fluid  or  not,  twenty  per  centum  ad  valorem. 

Lard,  and  compounds  thereof,  cottolene  and  cotton  stearin,  and 
animal  stearin,  one  and  one-fourth  cents  per  pound. 

Tallow,  forty  cents  per  one  hundred  pounds. 

^SS  yolk>  ^SS  albumen,  and  blood  albumen,  seven  and  one-half  per 
centum  ad  valorem. 

Fish  (except  shellfish),  by  whatever  name  known,  packed  in  oil,  in 
tin  boxes  or  cans,  including  the  weight  of  the  package:  (a)  when 
weighing  over  twenty  ounces  and  not  over  thirty-six  ounces  each, 
five  cents  per  package;  (b)  when  weighing  over  twelve  ounces  and 
not  over  twenty  ounces  each,  four  cents  per  package ;  (c)  when  weigh- 
ing twelve  ounces  each  or  less,  two  cents  per  package;  (d)  when 
weighing  thirty-six  ounces  each  or  more,  or  when  packed  in  oil,  in 
bottles,  jars,  or  kegs,  thirty  per  centum  ad  valorem. 

Tomatoes  and  other  vegetables,  including  corn,  in  cans  or  other 
air-tight  packages,  and  including  the  weight  of  the  package,  one  and 
one-fourth  cents  per  pound. 

Wheat  flour  and  semolina;  and  rye  flour,  fifty  cents  per  barrel  of 
one  hundred  and  ninety-six  pounds. 

Oatmeal  and  rolled  oats,  including  the  weight  of  paper  covering, 
fifty  cents  per  one  hundred  pounds. 

Com  meal,  twelve  and  one-half  cents  per  one  hundred  pounds. 

Barley  malt,  forty-five  cents  per  one  hundred  pounds. 

Barley,  pot,  pearled,  or  patent,  one-half  cent  per  pound. 

Buckwheat  flour  or  meal,  one-half  cent  per  pound. 

Split  peas,  dried,  seven  and  one-half  cents  per  bushel  of  sixty 
pounds. 

Prepared  cereal  foods,  not  otherwise  provided  for  herein,  seven- 
teen and  one-half  per  centum  ad  valorem. 

Bran,  driddlings,  and  other  oflFals  of  grain  used  for  animal  food 
twelve  and  one-half  cents  per  one  hundred  pounds. 

Macaroni  and  vermicelli,  one  cent  per  pound. 

Biscuits,  wafers,  and  cakes,  when  sweetened  with  sugar,  honey,  mo- 
lasses, or  other  material,  twenty-five  per  centum  ad  valorem. 
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Biscuits,  wafers,  cakes,  and  other  baked  articles,  composed  in  whole 
or  in  part  of  eggs  or  any  kind  of  flour  or  meal,  when  combined  with 
chocolate,  nuts,  fruits,  or  confectionery;  also  candied  peel,  candied 
popcorn,  candied  nuts,  candied  fruits,  sugar  candy,  and  confectionery 
of  all  kinds,  thirty-two  and  one-half  per  centum  ad  valorem. 

Maple  sugar  and  maple  sirup,  one  cent  per  pound. 

Tickles,  including  pickled  nuts,  sauces  of  all  kinds,  and  fish  paste  or 
sauce,  thirty-two  and  one-half  per  centum  ad  valorem. 

Cherry  juice  and  prune  juice,  or  prune  wine,  and  other  fruit  juices, 
^nd  fruit  sirup,  nonalcoholic,  seventeen  and  one-half  per  centum  ad 
valorem. 

Mineral  waters  and  imitations  of  natural  mineral  waters,  in  bottles 
or  jugs,  seventeen  and  one-half  per  centimi  ad  valorem. 

Essential  oils,  seven  and  one-half  per  centum  ad  valorem. 

Grapevines;  gooseberry,  raspberry,  and  currant  bushes,  seventeen 
and  one-half  per  centum  ad  valorem. 

Farm  wagons,  and  finished  parts  thereof,  twenty-two  and  one-half 
per  centum  ad  valorem. 

Plows,  tooth  and  disk  harrows,  harvesters,  reapers,  agricultural 
drills  and  planters,  mowers,  horserakes,  cultivators;  thrashings 
machines,  including  windstackers,  baggers,  weighers,  and  self-feeders 
tlierefor,  and  finished  parts  thereof  imported  for  repair  of  the  fore- 
going, fifteen  per  centum  ad  valorem. 

Portable  engines  with  boilers,  in  combination,  horsepower  and 
traction  engines,  for  farm  purposes;  hay  loaders,  potato  diggers,  fod- 
der or  feed  cutters,  grain  crushers,  fanning  mills,  hay  tedders,  farm 
or  field  rollers,  manure  spreaders,  weeders,  and  windmills,  and  finished 
parts  thereof  imported  for  repair  of  the  foregoing,  except  shafting, 
twenty  per  centum  ad  valorem. 

Grindstones  of  sandstone,  not  mounted,  finished  or  not,  five  cents 
per  one  hundred  pounds. 

Freestone,  granite,  sandstone,  limestone,  and  all  other  monumental 
or  building  stone,  except  marble,  bi^ccia,  and  onyx,  unmanufactured 
or  not  dressed,  hewn  or  polished,  twelve  and  one-half  per  centum  ad 
valorem. 

Roofing  slates,  fifty-five  cents  per  one  hundred  square  feet. 

Vitrified  paving  blocks,  not  ornamented  or  decorated  in  any  manner, 
and  paving  blocks  of  stone,  seventeen  and  one-half  per  centum  ad 
valorem. 

Oxide  of  iron,  as  a  color,  twenty-two  and  one-half  per  centum  ad 
valorem. 

Asbestos  further  manufactured  than  ground:  Manufactures  of 
asbestos,  or  articles  of  which,  asbestos  is  the  component  material  of 
chief  value,  including  woven  fabrics  wholly  or  in  chief  value  of  as- 
bestos, twenty-two  and  one-half  per  centum  ad  valorem. 

Printing  ink,  seventeen  and  one-half  per  centum  ad  valorem. 

Cutlery,  plated  or  not:  Pocketknives,  penknives,  scissors  and 
shears,  knives  and  forks  for  household  purposes,  and  table  steels, 
twenty-seven  and  one-half  per  centum  ad  valorem. 

Bells  and  gongs,  brass  corners  and  rules  for  printers,  twenty-seven 
and  one-half  per  centum  ad  valorem. 

Basins,  urinals,  and  other  plumbing  fixtures  for  bathrooms  and 
lavatories;  bathtubs,  sinks,  and  laundry  tubs,  of  earthenware,  stone, 
cement,  or  clay,  or  of  other  material,  thirty-two  and  one-half  per 
centum  ad  valorem. 

Brass  band  instruments,  twenty-two  and  one-half  per  centum  ad 
valorem. 

Clocks,  watches,  time  recorders,  clock  and  watch  keys,  dock  cases, 
and  clock  movements,  twenty-seven  and  one-half  per  centum  ad  va- 
lorem. 
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Printers'  wooden  cases  and  cabinets  for  holding  type,  twenty-seven 
and  one-half  per  centum  ad  valorem. 

Wood  flour,  twenty-two  and  one-half  per  centum  ad  valorem. 

Canoes  and  small  boats  of  wood,  not  power  boats,  twenty-two  and 
one-half  per  centum  ad  valorem. 

Feathers,  crude,  not  dressed,  colored  or  otherwise  manufactured, 
twelve  and  one-half  per  centum  ad  valorem. 

Antiseptic  surgical  dressings,  such  as  absorbent  cotton,  cotton  wool, 
lint,  lamb's  wool,  tow,  jute,  gauzes,  and  oakum,  prepared  for  use  as 
siu-gical  dressings,  plain  or  medicated ;  surgical  trusses,  pessaries,  and 
suspensory  bandages  of  all  kinds,  seventeen  and  one-half  per  centum 
ad  valorem. 

Plate  glass,  not  beveled,  in  sheets  or  panes  exceeding  seven  square 
feet  each,  and  not  exceeding  twenty-five  square  feet  each,  twenty- 
five  per  centum  ad  valorem. 

Motor  vehicles,  other  than  for  railways  and  tramways,  and  auto- 
mobiles, and  parts  thereof,  not  including  rubber  tires,  thirty  per 
centum  ad  valorem. 

Iron  or  steel  digesters  for  the  manufacture  of  wood  pulp,  twenty- 
seven  and  one-half  per  centum  ad  valorem. 

Musical  instrtmient  cases,  fancy  cases  or  boxes,  portfolios,  satchels, 
reticules,  card  cases,  purses,  pocketbooks,  fly  books  for  artificial  flies ; 
all  the  foregoing  composed  wholly  or  in  chief  value  of  leather,  thirty 
per  centum  ad  valorem. 

Cement,  Portland,  and  hydraulic  or  water  lime  in  barrels,  bags,  or 
casks,  the  weight  of  the  package  to  be  included  in  the  weight  for  duty, 
eleven  cents  per  one  hundred  pounds. 

Trees :  Apple,  cherry,  peach,  pear,  plum,  and  quince,  of  all  kinds, 
and  small  peach  trees  known  as  June  buds,  two  and  one-half  cents^ 
each. 

Condensed  milk,  the  weight  of  the  package  to  be  included  in  the 
weight  for  duty,  two  cents  per  pound. 

Biscuits  without  added  sweetening,  twenty  per  centum  ad  valorem. 

Fruits  in  air-tight  cans  or  other  air-tight  packages,  the  weight  of 
the  cans  or  other  packages  to  be  included  in  the  weight  for  duty,  two 
cents  per  pound. 

Peanuts,  shelled,  one  cent  per  pound. 

Peanuts,  unshelled,  one-half  cent  per  pound. 

Coal,  bituminous,  round  and  run  of  mine,  including  bittmiinous  coal 
such  as  will  not  pass  through  a  three-quarter  inch  screen,  forty-five 
cents  per  ton. 

That  the  articles  mentioned  in  the  following  paragraphs,  the  growth, 
product,  or  manufacture  of  the  Dominion  of  Canada,  when  imported 
therefrom  into  the  United  States  or  any  of  its  possessions  (except  the 
Philippine  Islands  and  the  Islands  of  Guam  and  Tutuila),  shall  be 
exempt  from  duty,  namely: 

Live  animals:  Cattle,  horses  and  mules,  swine,  sheep,  iambs,  and 
all  other  live  animals. 

Poultry,  dead  or  alive. 

Wheat,  rye,  oats,  barley,  and  buckwheat,  dried  peas  and  beans,  edi- 
ble. 

Com,  sweet  com,  or  maize. 

Hay,  straw,  and  cowpeas. 

Fresh  vegetables:  Potatoes,  sweet  potatoes,  yams,  turnips,  onions, 
cabbages,  and  all  other  vegetables  in  their  natural  state. 

Fresh  fruits :  Apples,  pears,  peaches,  grapes,  berries,  and  all  other 
edible  fruits  in  their  natural  state,  except  lemons,  oranges,  limes, 
grapefmit,  shaddocks,  pomelos,  and  pineapples. 

Dried  fruits :  Apples,  peaches,  pears,  and  apricots,  dried,  desiccat- 
ed or  evaporated. 
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Dairy  products :  Butter,  cheese,  and  f  reSh  milk  and  cream :  Pro- 
vided, That  cans  actually  used  in  the  transportation  of  milk  or  cream 
may  be  passed  back  and  forth  between  the  two  countries  free  of  duty, 
under  such  regulations  as  the  respective  Governments  may  prescribe. 

Eggs  of  barnyard  fowl,  in  the  shell. 

Honey. 

Cottonseed  oil. 

Seeds:  Flaxseed  or  linseed,  cotton  seed,  and  other  oil  seeds;  grass 
seed,  including  timothy  and  clover  seed ;  garden,  field,  and  other  seed 
not  herein  otherwise  provided  for,  when  in  packages  weighing  over 
one  pound  each  (not  including  flower  seeds). 

Fish  of  all  kinds,  fresh,  frozen,  packed  in  ice,  salted,  or  preserved 
in  any  form,  except  sardines  and  other  fish  preserved  in  oil ;  and  shell- 
fish of  all  kinds,  including  oysters,  lobsters,  and  clams  in  any  state, 
fresh  or  packed,  and  coverings  of  the  foregoing. 

Seal,  herring,  whale,  and  other  fish  oil,  including  sod  oil:  Pro- 
vided, That  fish  oil,  whale  oil,  seal  oil,  and  fish  of  all  kinds,  being  the 
product  of  fisheries  carried  on  by  the  fishermen  of  the  United  States, 
shall  be  admitted  into  Canada  as  the  product  of  the  United  States, 
and,  similarly,  that  fish  oil,  whale  oil,  seal  oil,  and  fish  of  all  kinds, 
being  the  product  of  fisheries  carried  on  by  the  fishermen  of  Canada, 
shall  be  admitted  into  the  United  States  as  the  product  of  Canada. 

Salt. 

Mineral  waters,  natural,  not  in  bottles  or  jugs. 

Timber,  hewn,  sided  or  squared  otherwise  than  by  sawing,  and 
round  timber  used  for  spars  or  in  building  wharves. 

Sawed  boards,  planks,  deals,  and  other  lumber,  not  further  manu- 
factured than  sawed. 

Paving  posts,  railroad  ties,  and  telephone,  trolley,  electric-light,  and 
telegraph  poles  of  cedar  or  other  woods. 

Wooden  staves  of  all  kinds,  not  further  manufactured  than  listed 
or  jointed,  and  stave  bolts. 

Pickets  and  palings. 

Plaster  rock,  or  gypsum,  crude,  not  ground. 

Mica,  unmanufactured  or  rough  trimmed  only,  and  mica,  ground 
or  bolted. 

Feldspar,  crude,  powdered  or  ground. 

Asbestos,  not  further  manufactured  than  ground. 

Fluorspar,  crude,  not  ground, 

Glycerine,  crude,  not  purified. 

Talc,  ground,  bolted,  or  precipitated,  naturally  or  artificially,  not 
for  toilet  use. 

Sulphate  of  soda,  or  salt  cake,  and  soda  ash. 

Extracts  of  hemlock  bark. 

Carbon  electrodes. 

Brass  in  bars  and  rods,  in  coil  or  otherwise,  not  less  than  six  feet 
m  length,  or  brass  in  strips,  sheets,  or  plates,  not  polished,  planished, 
or  coated. 

Cream  separators  of  every  description,  and  parts  thereof  imported 
for  repair  of  the  foregoing. 

Rolled  iron  or  steel  sheets,  or  plates,  number  fourteen  gauge  or 
thinner,  galvanized  or  coated  with  zinc,  tin,  or  other  metal,  or  not. 

Crucible  cast-steel  wire,  valued  at  not  less  than  six  cents  per  pound. 

Galvanized  iron  or  steel  wire,  curved  or  not,  numbers  nine,  twelve, 
and  thirteen  wire  gauge. 

Typecasting  and  typesetting  machines  and  parts  thereof,  adapted 
for  use  in  printing  offices. 

Barbed  fencing  wire  of  iron  or  steel,  galvanized  or  not 

Coke. 
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Rolled  round  wire  rods  in  the  coil,  of  iron  or  steel,  not  over  three- 
eighths  of  an  inch  in  diameter,  and  not  smaller  than  number  six  wire 
gauge. 

Provided,  That  the  articles  above  enumerated,  the  growth,  product, 
or  manufacture  of  the  Dominion  of  Canada,  shall  be  exempt  from 
duty  when  the  President  of  the  United  States  shall  have  satisfactory 
evidence  and  shall  make  proclamation  that  the  following  articles,  the 
growth,  product,  or  manufacture  of  the  United  States  or  any  of  its 
possessions  (except  the  Philippine  Islands  and  the  Islands  of  Guam 
and  Tutuila),  are  admitted  into  the  Dominion  of  Canada  free  of  duty, 
namely : 

Live  animals:  Cattle,  horses  and  mules,  swine,  sheep,  lambs,  and 
all  other  Jive  animals. 

Poultry^  dead  or  alive. 

Wheat?  rye,  oats,  barley,  and  buckwheat;  dried  peas  and  beans, 
edible.    -V. 

Com,  sweet  com,  or  maize  (except  into  Canada  for  distillation). 

Hay,  straw,  and  cowpeas. 

Fresh  vegetables:  Potatoes,  sweet  potatoes,  yams,  turnips,  onions, 
cabbages,  and  all  other  vegetables  in  their  natural  state. 

Fresh  fruits:  Apples,  pears,  peaches,  grapes,  berries,  and  all  other 
edible  fruits  in  their  natural  state. 

Dried  fruits :  Apples,  peaches,  pears,  and  apricots,  dried,  desiccated, 
or  evaporatea. 

Dairy  products :  Butter,  cheese,  and  fresh  milk  and  cream :  Pro- 
vided, That  cans  actually  used  in  the  transportation  of  milk  or  cream 
may  be  passed  back  and  forth  between  the  two  countries  free  of  duty, 
under  such  regulations  as  the  respective  Governments  may  prescribe. 

Eggs  of  barnyard  fowl,  in  the  shell. 

Honey. 

Cottonseed  oil. 

Seeds :  Flaxseed  or  linseed,  cotton  seed,  and  other  oil  seeds ;  grass 
seed,  including  timothy  and  clover  seed ;  garden,  field,  and  other  seed 
not  herein  otherwise  provided  for,  when  in  packages  weighing  over  one 
pound  each  (not  including  flower  seeds). 

Fish  of  all  kinds,  fresh,  frozen,  packed  in  ice,  salted  or  preserved  in 
any  form,  except  sardines  and  other  fish  preserved  in  oil ;  and  shellfish 
of  all  kinds,  including  oysters,  lobsters,  and  clams  in  any  state,  fresh 
or  packed,  and  coverings  of  the  foregoing. 

Seal,  herring,  whale,  and  other  fish  oil,  including  sod  oil :  Provided, 
That  fish  oil,  whale  oil,  seal  oil,  and  fish  of  all  kinds,  being  the  product 
of  fisheries  carried  on  by  the  fishermen  of  the  United  States,  shall  be 
admitted  into  Canada  as  the  product  of  the  United  States,  and  simi- 
larly that  fish  oil,  whale  oil,  seal  oil,  and  fish  of  all  kinds,  being  the 
product  of  fisheries  carried  on  by  the  fishermen  of  Canada,  shall  be 
admitted  into  the  United  States  as  the  product  of  Canada. 

Salt. 

Mineral  waters,  natural,  not  in  bottles  or  jugs. 

Timber,  hewn,  sided  or  squared  otherwise  than  by  sawing,  and 
round  timber  used  for  spars  or  in  building  wharves. 

Sawed  boards,  planks,  deals,  and  other  lumber,  not  further  manu- 
factured than  sawed. 

Paving  posts,  railroad  ties,  and  telephone,  trolley,  electric  light, 
and  telegraph  poles  of  cedar  or  other  woods. 

Wooden  staves  of  all  kinds,  not  further  manufactured  than  listed 
or  jointed,  and  stave  bolts. 

Pickets  and  palings. 

Plaster  rock  or  gypsum,  crude,  not  ground. 

Mica,  unmanufactured  or  rough  trimmed  only,  and  mica,  ground 
or  bolted, 
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Feldspar,  crude,  powdered  or  ground. 
Asbestos  not  further  manufactured  than  ground. 
Fluorspar,  crude,  not  ground. 
Glycerine,  crude,  not  purified. 

Talc,  ground,  bolted  or  precipitated,  naturally  or  artificially,  not 
for  toilet  use. 

Sulphate  of  soda,  or  salt  cake,  and  soda  ash. 
Extracts  of  hemlock  bark. 
Carbon  electrodes. 

Brass  in  bars  and  rods,  in  coil  or  otherwise,  not  less  than  six  feet  in 
length,  or  brass  in  strips,  sheets,  or  plates,  not  polished,  planished,  or 
coated. 

Cream  separators  of  every  description,  and  parts  thereof  imported 
for  repair  of  the  foregoing.  -^ 

Rolled  iron  or  steel  sheets  or  plates,  number  fourteen  Jgauge  or 
thinner,  galvanized  or  coated  with  zinc,  tin,  or  other  metal,  or  not. 
Crucible  cast-steel  wire,  valued  at  not  less  than  six  cents  per  pound. 
Galvanized  iron  or  steel  wire,  curved  or  not,  numbers  nine,  twelve, 
and  thirteen  wire  gauge. 

Typecasting  and  typesetting  machines  and  parts  thereof,  adapted 
for  use  in  printing  offices. 

Barbed  fencing  wire  of  iron  or  steel,  galvanized  or  not. 
Coke. 

Rolled  round  wire  rods  in  the  coil,  of  iron  or  steel,  not  over  three- 
eighths  of  an  inch  in  diameter,  and  not  smaller  than  number  six  wire 
gauge.    (37  Stat.  4.) 

This  was  the  first  section  of  an  act  entitled  "An  act  to  promote  reciprocal 
trade  relations  with  the  Dominion  of  Canada,  and  for  other  purposes." 

This  section  was  dependent  for  its  legislative  force  upon  ratification  thereof 
by  the  Dominion  of  Canada.  Such  ratification  has  not  been  had,  and  this 
section  must  therefore,  for  the  present  at  least,  be  regarded  as  inoperative. 

Section  2  of  the  act  provided  for  the  admission  of  certain  wood  pulp  de- 
scribed therein,  and  of  paper  and  paper  board  manufactured  from  such  wood 
pulp,  imported  from  Canada,  free  of  duty,  on  condition  that  no  export  duty, 
etc.,  or  prohibition  or  restriction  of  the  exportation  thereof  be  imposed.  It 
was  superseded  by  the  provisions  of  the  Underwood  Tariff  Act  of  Oct.  3,  1913, 
c.  16,  §  I,  as  amended  by  Act  Sept.  8,  1916,  c.  463,  §  600,  paragraphs  320-322 
of  which,  ante,  §  5291,  pars.  320-322,  imposed  duties  on  certain  pulp  board, 
paper  box  board,  etc.,  and  on  printing  paper  described,  valued  above  5  cents 
per  pound,  and  paragraphs  567,  649,  of  which,  ante,  §  5291,  pars.  567,  649, 
included  in  the  Free  Ldst  such  printing  paper  valued  at  not  above  5  cents  per 
pound,  and  mechanically  ground  wood  pulp,  chemical  wood  pulp,  unbleached 
or  bleached,  and  rag  pulp. 

Section  3  of  the  act  authorized  the  President  to  negotiate  trade  agreements 
with  the  Dominion  of  Canada,  for  the  purpose  of  further  readjusting  duties 
on  importations  into  the  United  States  of  articles  the  growth,  product,  or 
manufacture  of  Canada,  and  into  Canada  of  articles  the  growth,  product  or 
manufacture  of  the  United  States.  It  was  superseded  by  the  more  general 
provisions  authorizing  the  President  to  negotiate  trade  agreements  with  foreign 
nations,  made  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c  16,  |  IV,  A, 
ante,  §  5292. 
See  Treasury  Decisions  (T.  D.  36,116). 

Notes  of  Deoisions 


Operation  of  section  2d— The  sections 
of  the  Canadian  reciprocity  act  are  sepa- 
rable both  in  form  and  in  character. 
The  act  contains  no  words  that  specifi- 
cally or  impliedly  make  the  operation 
of  section  1  dependent  upon  the  opera- 
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tion  of  section  2  or  the  operation  of  sec- 
tion 2  dependent  upon  the  operation  of 
section  1  and  section  2  is  valid  and  in 
force.  Cliff  Paper  Co.  v.  U.  S.  (1913) 
4  Ct  Oust.  App.  186. 
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CHAPTER  B 
The  Tariff  Commission 

Sec.  Sec. 

5326a.  United  States  tariff  commiBsion  5326g.  Commission  to  have  access   to 

created;    appointment,  qualifi-  documents  and  right  to  obtain 

cation  and  tenure  of  members;  copies  for  furthering  investi- 

.     chairmen  of  commission;    re-  gations;   summoning  witnesses 

moval  of  members;   vacancies.  and  taking  testimony;  compel- 

5326b.  Salary  of  commissioners;     sec-  ^^S  production  of  books,  etc.; 

retary  and  employes'  compen-  subpoenas,    oaths,    etc.;    com- 

sation;     application    of    civil  pelling   obedience;    mandamus 

service  rules;   expenditures  on  to     compel    compliance  ^  with 

vouchers;  rent  of  offices;  fur-  provisions  of  act;  depositions, 

niture;     principal    office    and  fees  and  mileage  of  witnesses; 

place  of  doing  business.  Immunity  to  person  giving  in- 

B326C.  Investigations   relating    to   cus-  ^^^^       criminating  testimony. 

toms  and  customs  laws.  532eh.  Commission  shall  act  m  co-op- 

5326d.  Furnishing  information  to  Pres-  ^^^^^    ^^^^     ^**^^'     ^"P*^"'- 

ident  and  Congress;    reports,  ggggj^  Members    of    commission    shall 

5328e.  Investigation  as   to   tariff  rela-  not    divulge    information    re- 

tions  with  foreign  countries.  ceived;    penalty  for  violation; 

5326f.  Cost  of  Production  Division  of  investigation    of   Paris   Econ- 

Department      of      Commerce  omy.Pact  and  other  organiza- 

transferred  to  commission.  tions. 

5326J.  Continuing  appropriation. 

§  5326a.  (Act  Sept.  8,  1916,  c.  463,  §  700.)  United  States  tariff 
commission  created;  appointment,  qualification  and  tenure  of 
members ;  chairmen  of  commission ;  removal  of  members ;  va- 
cancies. 

A  commission  is  hereby  created  and  established,  to  be  known  as 
the  United  States  Tariff  Commission  (hereinafter  in  this  title  refer- 
red to  as  the  commission),  which  shall  be  composed  of  six  mem- 
bers, who  shall  be  appointed  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  not  more  than  three  of  whom  shall 
be  members  of  the  same  political  party.  In  making  said  appoint- 
ments members  of  different  political  parties  shall  alternate  as  nearly 
as  may  be  practicable.  The  first  members  appointed  shall  continue 
in  office  for  terms  of  two,  four,  six  eight,  ten,  and  twelve  years,  re- 
spectively, from  the  date  of  the  passage  of  this  Act,  the  term  of 
each  to  be  designated*  by  the  President,  but  their  successors  shall 
be  appointed  for  terms  of  twelve  years,  except  that  any  person 
chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the  unexpired 
term  of  the  member  whom  he  shall  succeed.  The  President  shall 
designate  annually  the  chairman  and  vice  chairman  of  the  commis- 
sion. No  member  shall  engage  actively  in  any  other  business,  func- 
tion, or  employment.  Any  member  may  be  removed  by  the  Presi- 
dent for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office.  A 
vacancy  shall  not  impair  the  right  of  the  remaining  members  to 
exercise  all  the  powers  of  the  commission,  but  no  vacancy  shall  ex- 
tend beyond  any  session  of  Congress.     (39  Stat.) 

This  section  and  sections  5326b-5326j,  post,  constituted  a  part  of  "An  act 
to  increase  the  revenue  and  for  other  purposes,"  dted  above.  Section  900  of 
such  act,  set  forth  post,  §  6371a,  provides  that  if  any  part  of  the  act  is  ad- 
judged invalid,  the  invalidity  of  such  part  shall  not  affect  the  other  portions 
of  the  act.  Section  902  of  such  act,  set  forth  post,  |  6371b,  provides  that  the 
act  shall  take  effect  on  the  day  following  its  passage  unless  otherwise  specisdly 
provided  and  repeals  all  Inconsistent  acts.  Certain  other  provisions  of  this  act 
are  incorporated,  or  set  forth,  in  Chapter  A  of  this  Title,  and  certain  others  are 
set  forth  post,  under  Title  XXXV,  "Internal  Revenue,"  and  under  Title  LVI 
D,  '^Federal  Trade  Commission,  and  Prevention  of  Unfair  Competition." 
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issued  to  any  corporation  or  other  person,  issue  an  order  requiring: 
such  corporation  or  other  person  to  appear  before  the  commission, 
or  to  produce  documentary  evidence  if  so  ordered,  or  to  give  evi- 
dence touching  the  matter  in  qiiestion  ;  and  any  failure  to  obey  such 
order  of  the  court  may  be  punished  by  such  court  as  a  contempt 
thereof. 

Upon  the  application  of  the  Attorney  General  of  the  United 
States,  at  the  request  of  the  commission,  any  such  court  shall  have 
jurisdiction  to  issue  writs  of  mandamus  commanding  compliance 
with  the  provisions  of  this  title  or  any  order  of  the  commission 
made  in  pursuance  therebf. 

The  commission  may  order  testimony  to  be  taken  by  deposition 
in  any  proceeding  or  investigation  pending  under  this  title  at  any 
stage  of  such  proceeding  or  investigation.  Such  depositions  may  be 
taken  before  any  person  designated  by  the  commission  and  having 
power  to  administer  oaths.  Such  testimony  shall  be  reduced  to 
writing  by  the  person  taking  the  deposition,  or  under  his  direction, 
and  shall  then  be  subscribed  by  the  deponent.  Any  person,  firm, 
copartnership,  corporation,  or  association,  may  be  compelled  to  ap- 
pear and  depose  and  to  produce  documentary  evidence  in  the  same 
manner  as  witnesses  may  be  compelled  to  appear  and  testify  and 
produce  documentary  evidence  before  the  commission,  as  hereinbe- 
fore provided. 

Witnesses  summoned  before  the  commission  shall  be  paid  the 
same  fees  and  mileage  that  are  paid  witnesses  in  the  courts  of  the 
United  States,  and  witnesses  whose  depositions  are  taken  and  the 
persons  taking  the  same,  except  employees  of  the  commission,  shall 
severally  be  entitled  to  the  same  fees  and  mileage  as  are  paid  for 
like  services  in  the  courts  of  the  United  States :  Provided,  That  no 
person  shall  be  excused,  on  the  ground  that  it  may  tend  to  incrimi- 
nate him  or  subject  him  to  a  penalty  or  forfeiture,  from  attending 
and  testifying,  or  producing  books,  papers,  documents,  and  other 
evidence,  in  obedience  to  the  subpoena  of  the  commission ;  but  no 
natural  person  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter,  or  thing  as 
to  which,  in  obedience  to  a  subpoena  and  under  oath,  he  may  so 
testify  or  produce  evidence,  except  that  no  person  shall  be  exempt 
from  prosecution  and  punishment  for  perjury  committed  in  so  tes- 
tifying.   (39  Stat.) 

See  note  to  §  5326a. 

§  5326h.  (Act  Sept.  8,  1916,  c.  463,  §  707.)  Commission  shall  act 
in  co-operation  with  other  departments. 
The  said  commission  shall  in  appropriate  matters  act  in  conjunc- 
tion and  cooperation  with  the  Treasury  Department,  the  Depart- 
ment of  Commerce,  the  Federal  Trade  Commission,  or  any  other 
departments,  or  independent  establishments  of  the  Government, 
and  such  departments  and  independent  establishments  of  the  Gov- 
ernment shall  cooperate  fully  with  the  commission  for  the  purposes 
of  aiding  and  assisting  in  its  work,  and,  when  directed  by  the  Presi- 
dent, shall  furnish  to  the  commission,  on  its  request,  all  records, 
papers,  and  information  in  their  possession  relating  to  any  of  the 
subjects  of  investigation  by  said  commission  and  shall  detail,  from 
time  to  time,  such  officials  and  employees  to  said  commission  as  he 
may  direct.  (39  Stat.) 
See  note  to  §  5326a. 

§  53261.  (Act  Sept.  8,  1916,  c.  463,  §  708.)    Members  of  commission 

shall  not  divulge  information  received;   penalty  for  violation; 

investigation  of  Paris  Economy  Pact  and  other  organizations. 

It  shall  be  unlawful  for  any  member  of  the  United  States  TariflE 
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Commission,  or  for  any  employee,  agent,  or  clerk  of  said  commis- 
sion, or  any  other  officer  or  employee  of  the  United  States,  to 
divulge,  or  to  make  known  in  any  manner  whatever  not  provided  for 
by  law,  to  any  person,  the  trade  secrets  or  processes  of  any  person, 
firm,  copartnership,  corporation,  or  association  embraced  in  any 
examination  or  investigation  conducted  by  said  commission,  or  by 
order  of  said  commission,  or  by  order  of  any  member  thereof.  Any 
offense  against  the  provisions  of  this  section  shall  be  a  misdemeanor 
and  be  punished  by  a  fine  not  exceeding  $1,000,  or  by  imprisonment 
not  exceeding  one  year,  or  both,  in  the  discretion  of  the  court,  and 
such  offender  shall  also  be  dismissed  from  office  or  discharged  from 
employment.  The  commission  shall  have  power  to  investigate  the 
Paris  Economy  Pact  and  similar  organizations  and  arrangements  in 
Europe.  (39  Stat.) 
See  note  to  §  5326a. 

§  5326J.  (Act  Sept  8,  1916,  c.  463,  §  709.)    Continuing  appropria- 
tion. 
There  is  hereby  appropriated,  for  the  purpose  of  defraying  the 
expense  of  the  establishment  and  maintenance  of  the  commission, 
including  the  payment  of  salaries  herein  authorized,  out  of  any 
money  in  the  Treasury  of  the  United  States  not  otherwise  appro- 
priated, the  sum  of  $300,000  for  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  seventeen,  and  for  each  fiscal  year  thereafter 
a  like  sum  is  authorized  to  be  appropriated.    (39  Stat.) 
See  note  to  |  5326a. 
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1.  Cotf  action -districts,   ports,  and  officers 5327 

2.  Qualifications,  pay,  and  duties  of  officers 5347 

3.  Ravenue  cutters  and   boats \ 5397 

4.  Entry  of  merchandise 5462 

5.  Unlading    5555 

e.     Appraisal    5589 

7>    Th^  bond  and  warehouse  system 5538 

7a.  f mm ediate  transportation  in  bond  to  inland  ports.... 5695 

8.  Payment    5710 

9.  Drawback    5720 

10.     Enforoement  of  duty- laws  and  punishment  for  violations 5760 

111     Provisions  applying  to  commerce  with  contiguous  countries 5807 


CHAPTER  ONE 
Collection-Districts,  Ports,  and  Officers 

Thi?  chapter  of  the  Revised  Statutes  included  sections  2517-2612  thereof. 
Of  these,  sections  2517-2607  defined  the  customs  collection  districts,  by  de- 
^ribing  the  waters,  shores,  islands,  etc.,  comprised  in  each  or  making  other 
provisions  as  to  their  boundaries,  with  the  ports  of  entry,  subports  of  entry, 
and  ports  of  delivery  in  the  several  districts,  and  also  enumerated  the  officem 
authorized  in  each  district,  with  some  special  provisions  as  to  the  duties, 
powers^  etc.,  and  compensation  of  certain  officers  in  particular  districts.  Near- 
ly all  of  these  sections,  and  like  provisions  of  acts  subsequent  to  the  Revised 
Statutes  creating  or  making  changes  in  collection  districts  or  ports  or  offices 
therein,  were  superseded  by  the  reorganization  of  the  Customs  Service  made 
by  the  President  pursuant  to  a  provision  of  Act  Aug.  24,  1912,  c.  355,  |  1, 
37  Stat  434,  and  communicated  to  Congress  March  3,  1913,  which,  by  said 
act,  was  to  constitute,  for  the  fiscal  year  1914,  and  until  otherwise  provided 
by  Congress,  the  permanent  organization  of  the  Customs  Service. 

This  chapter  includes  said  provision,  authorizing  the  President  to  reorganize 
the  Customs  Service,  of  Act  Aug.  24,  1912,  c.  355,  §  1,  accompanied  by  the 
message  of  the  President  transmitting  said  plan  of  reorganization,  etc.,  dated 
Marcb  3,  1913,  with  such  special  provisions  of  the  original  chapter  or  of 
Bubti€?Qnent  statutes,  relating  to  particular  districts,  ports,  or  officers,  as  may 
be  regarded  as  still  in  force. 
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5327.  Reorganization  of  Customs  Serv- 
ice by  President,  to  constitute 
purmanent  organization  until 
otherwise  provided. 

6327a.  President  authorized  to  rear- 
range customs-collection  dis- 
tricts and  to  discontinue  ports 
of  entry;  limitation  of  num- 
ber of  districts  and  of  ports 
of  entry;  designation  of  col- 
lector by  number  of  district; 
President  authorized  to  change 
Jo  cation  of  headquarters  of 
district;  statement  to  Con- 
gress. 

5327b.  Act  March  4,  1909,  c.  814,  §  1, 
not  to  prohibit  Secretary  of 
the  Treasury  from  fixing  pay 
of  laborers. 

5028.  Fort  of  Boston;  town  of  Chelsea 
attached  thereto. 
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5329.  Port  of  Boston;   employ^  in  ap- 

praiser's office. 

5330.  Port  of  New  York;   extension  of 

limits. 

5331.  Port  of  New  York;   examiners. 

5332.  Port  of  New  York;    employes  in 

appraiser's  office. 

5333.  Port   of   Philadelphia;    employes 

in  appraiser's  office. 
5333a.  District  of   Florida;    headquar- 
ters at  Tampa.  * 

5334.  Port  of  New  Orleans. 

5335.  Port  of  New  Orleans;    extension 

of  limits. 

5336.  Port  of  New  Orleans;    extension 

of  limits. 

5337.  Port  of  New  Orleans;    extension 

of  limits. 

5338.  Port  of  New  Orleans;  temporary 

inspectors. 
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Sec  Sec. 

6338a.  District  of  Omaha;    compensa-  5341.  Tranesliipment    of    goods    trans- 
tion  of  collector.  ported  in  bond  to  Brownsville. 

6389.  District  of  Sabine;   Port  Arthur  5342.  Port   of   Portland,   Oregon;    ex- 
ship  canal,  etc.,  to  be  conveyed  tension  of  limits, 

to  United  States;    charges  for  5343.  Manifests   of  vessels  bound   for 
use  of  docks,  etc.  Portland. 

5340.  Additional        inspectors        upon  5344.  Manifests     of     vessels     clearing 
routes    by    which    goods    with-  from  Portland, 

drawn  from  bonded  warehouse  5345.  Vessels   having   merchandise    for 
may    be    exported    to    Mexico;  both  Astoria  and  Portland, 

reports  by  inspectors.  5346.  Port  of  Memphis;    extension  of 

limits. 

§  5327.  (Act  Aug.  24,  1912,  c.  355,  §  1.)  Reorganization  of  Cus- 
toms Service  by  President,  to  constitute  permanent  organiza- 
tion until  otherwise  provided. 

The  President  is  authorized  to  reorganize  the  customs  service  and 
cause  estimates  to  be  submitted  therefor  on  account  of  the  fiscal  year 
nineteen  hundred  and  fourteen  bringing  the  total  cost  of  said  service 
for  said  fiscal  year  within  a  sum  not  exceeding  $10,150,000  instead 
of  $10,500,000,  the  amount  authorized  to  be  expended  therefor  on 
account  of  the  current  fiscal  year  nineteen  hundred  and  twelve;  in 
making  such  reorganization  and  reduction  in  expenses  he  is  author- 
ized to  abolish  or  consolidate  collection  districts,  ports,  and  subports 
of  entry  and  delivery,  to  discontinue  needless  offices  and  employ- 
ments, to  reduce  excessive  rates  of  compensation  below  amounts  fixed 
by  law  or  Executive  order,  and  to  do  all  such  other  and  further  things 
that  in  his  judgment  may  be  necessary  to  make  such  organization 
effective  and  within  the  limit  of  cost  herein  fixed;  such  reorganiza- 
tion shall  be  communicated  to  Congress  at  its  next  regular  session 
and  shall  constitute  for  the  fiscal  year  nineteen  hundred  and  fourteen 
and  until  otherwise  provided  by  Congress  the  permanent  organization 
of  the  customs  service.    (37  Stat.  434.) 

This  was  a  provision  of  the  sundry  dvU  appropriation  act  for  the  fiscal 
year  1913,  cited  above. 

The  plan  of  reorganization  provided  for  by  this  act,  with  an  estimate  of  the 
expenses  of  the  same,  was  communicated  by  the  President  to  Congress  by 
Message  dated  March  3,  1913,  as  follows: 

Messase  from  the  President  of  the  United  States,  Transnaittins 
Plan  of  Reorganisation  of  the  Customs  Service  and  Detailed  Es- 
timate of  Expenses  of  the  Same 

To  the  Senate  and  House  of  Representatives: 

Whereas,  by  virtue  of  the  provision  of  chapter  355  of  the  acts  of  1912,  ap- 
proved August  24,  1912,  being  ''An  act  making  appropriations  for  sun- 
dry civil  expenses,  of  the  Government  for  the  fiscal  year  ending  June  thir- 
tieth, nineteen  hundred  and  thirteen,  and  for  other  purposes,"  I  was  au- 
thorized to  reorganize  the  customs  service  and  cause  estimates  to  be  sub- 
mitted therefor  on  account  of  the  fiscal  year  1914,  reducing  the  total  cost 
of  said  service  for  said  fiscal  year  by  an  amount  not  less  than  $350,000, 
and  I  was  further  authorized  in  making  such  reorganization  and  reduc- 
tion in  expenses  to  abolish  or  consolidate  collection  districts,  ports  and 
subports  of  entry  and  delivery,  to  discontinue  needless  offices  and  employ- 
ments, to  reduce  excessive  rates  of  compensation  below  amounts  fixed  by 
law  or  Executive  order,  and  to  do  all  such  other  and  further  things  that 
in  my  judgment  may  be  necessary  to  make  such  reorganization  effective 
and  within  the  said  limit  of  cost;   and 

Whereas  it  was  further  provided  that  such  reorganization  should  be  communi- 
cated to  Congress  at  its  next  regular  session  and  should  constitute  for  the 
fiscal  year  1914,  and  until  otherwise  provided  by  Congress,  the  permanent 
organization  of  the  customs  service:  Now,  therefore. 
It  is  hereby  ordered  and  communicated  that  the  following  plan  shall  be  the 

organization  of  the  customs  service  for  the  said  fiscal  year  1914,  and  unless 

otherwise  provided  by  Congress  the  permanent  organization  of  the  customs 

service: 
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Francisco,  in  which   San  Francisco  (indnding  Oakland),  Bureka,  and    Port 
Hartford  shall  be  ports  of  entry. 

(29)  The  district  of  Oregon,  to  include  all  of  the  State  of  Oregon,  with  dis- 
trict headquarters  at  Portland,  in  which  Portland,  Astoria,  Newport,  and 
Smpire  shall  be  ports  of  entry. 

(30)  The  district  of  Washington,  to  include  all  of  the  State  of  Washington, 
with  district  headquarters  at  Seattle,  in  which  Seattle,  Port  Townsend,  Aber- 
deen, Anacortes,  Bellingham,  Blaine,  Ghopaka,  Danville,  Sverett,  Ferry,  Fri- 
day Harbor,  Laurier,  Molson,  Northport,  Port  Angeles,  Roche  Harbor,  South 
Bend,  Spokane,  Sumas,  and  Tacoma  shall  be  ports  of  entry. 

(31)  The  district  of  Alaska,  to  include  all  of  the  Territory  of  Alaska,  with 
district  headquarters  at  Juneau,  in  which  Juneau,  Eagle,  Ketchikan,  Cordova, 
Sulzer,  St.  Michael,  Skagway,  Unalaska,  WrangeU,  Fortymile,  Fairbanks,  and 
Nome  shall  be  ports  of  entry. 

(82)  The  district  of  Hawaii,  to  include  all  of  the  Territory  of  Hawaii,  with 
district  headquarters  at  Honolulu,  in  which  Honolulu,  Hilo,  Kahulul,  Kaloa, 
and  Mahukona  shall  be  ports  of  entry. 

(33)  The  district  of  Montana  and  Idaho,  to  include  all  of  the  States  of 
Montana  and  Idaho,  with  district  headquarters  at  Great  Falls,  in  which  Great 
Falls,  Eastport,  Port  Hill,  Plentywood,  Sweetgrass,  and  Gateway  shall  be  porta 
of  entry. 

(34)  The  district  of  Dakota,  to  include  all  of  the  States  of  North  and  South 
Dakota  and  the  county  of  Kittsen  in  the  State  of  Minnesota,  with  district 
headquarters  at  Pembina,  in  which  Pembina,  Noyes,  St.  Vincent,  Portal,  St. 
John,  Hannah,  Neche,  Ambrose,  Sourls,  Walhalla,  Sarles,  Sherwood,  Hans- 
boro,  Crosby,  and  Antler  shall  be  ports  of  entry. 

(35)  The  district  of  Minnesota,  to  include  all  of  the  State  of  Minnesota  ly- 
ing south  of  46°  north  latitude,  with  headquarters  at  St.  Paul  and  Minneapolis, 
in  which  St.  Paul  and  Minneapolis  shaU  be  the  port  of  entry,  which  port  shall 
Include  both  of  said  cities. 

(36)  The  district  of  Duluth  and  Superior,  to  include  all  of  the  State  of 
Minnesota,  except  the  county  of  Kittsen,  lying  north  of  46*"  north  latitude, 
and  all  of  the  State  of  Wisconsin  lying  north  of  said  latitude,  and  the  Island 
of  Isle  Royal  in  the  State  of  Michigan,  with  district  headquarters  at  Duluth 
and  Superior,  in  which  Duluth  and  Superior,  International  Falls,  Warroad, 
Ranier,  Two  Harbors,  Ashland,  and  Isle  Royal  shall  be  ports  of  entry.  The 
port  of  Duluth  and  Superior  shall  include  both  of  said  cities  and  West  Su- 
perior. 

(37)  The  district  of  Wisconsin,  to  include  aU  of  the  State  of  Wisconsin 
lying  south  of  46**  north  latitude,  with  district  headquarters  at  Milwaukee, 
in  which  Milwaukee,  Green  Bay,  Kenosha,  Kewaunee,  Manitowoc,  Marinette 
(including  Menominee),  Racine,  Sheboygan,  and  Sturgeon  Bay  shall  be  ports  of 
entry. 

(38)  The  district  of  Michigan,  to  include  all  of  the  State  of  Michigan,  with 
district  headquarters  at  Detroit,  in  which  Detroit,  Port  Huron,  Saginaw,  Al- 
pena, Bay  City,  Marine  City,  St.  Clair,  Grand  Rapids,  Grand  Haven,  Charle- 
Toix,  Ludington,  Manistee,  Manistique,  Muskegon,  St.  Joseph,  Petoskey,  Sault 
Ste.  Marie,  Cheboygan,  Mackinaw,  Detour,  Escanaba,  Gladstone,  Houghton, 
and  Marquette  shall  be  ports  of  entry. 

(39)  The  district  of  C^iicago,  to  include  all  of  the  State  of  niinois  lying 
north  of  3&"  north  latitude  and  all  that  part  of  the  State  of  Indiana  lying 
north  of  41°  of  north  latitude,  with  district  headquarters  at  Chicago,  in  which 
Chicago,  Peoria,  and  Michigan  City  shall  be  ports  of  entry. 

(40)  The  district  of  Indiana,  to  include  all  of  the  State  of  Indiana  lying 
south  of  41°  of  north  latitude,  with  district  headquarters  at  Indianapolis,  in 
which  Indianapolis  and  Evansville  shall  be  ports  of  entry. 

(41)  The  district  of  Ohio,  to  include  all  of  the  State  of  Ohio  and  the  county 
of  Erie,  in  the  State  of  Pennsylvania,  with  district  headquarters  at  Cleveland, 
in  which  Cleveland,  Conneaut,  Ashtabula,  Fairport,  Lorain,  Sandusky,  Put-in- 
Bay,  Toledo,  Cincinnati,  Columbus,  and  Dayton,  Ohio,  and  Erie  and  Corry, 
Pa.,  shaU  be  ports  of  entry. 

(42)  The  district  of  Kentucky,  to  include  all  of  the  State  of  Kentucky,  with 
district  headquarters  at  Louisville,  in  which  Louisville  and  Paducah  shall  be 
ports  of  entry. 

(43)  The  district  of  Tennessee,  to  include  all  of  the  State  of  Tennessee,  with 
district  headquarters  at  Memphis,  in  which  Memphis,  Na^ville,  Chattanooga, 
and  Knozville  shall  be  ports  of  entry. 

(44)  The  district  of  Iowa,  to  include  all  of  the  State  of  Iowa,  with  district 
headquarters  at  Des  Moines,  in  which  Des  Moines,  Sioux  C^ty,  and  Dubuque 
shall  be  ports  of  entry. 

(45)  The  district  of  St  Louis,  to  include  all  of  the  States  of  Missouri,  Kan- 
sas, Arkansas,  and  Oklahoma,  and  all  that  part  of  the  State  of  Illinois  lying 
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south  of  39^  north  latitude,  with  district  headquarters  at  St  Louis,  in  which 
St  Louis  (including  East  St  Lonis),  Kansas  City  and  St  Joseph,  Mo.,  and 
Cairo,  HI.,  shall  be  ports  of  entry. 

(4Q)  The  district  of  Omaha,  to  include  all  of  the  States  of  Nebraska  and 
Wyoming,  with  district  headquarters  at  Omaha,  in  which  Omaha  and  Lincoln 
shall  be  ports  of  entry. 

(47)  The  district  of  Colorado,  to  include  all  of  the  State  of  Colorado,  with 
district  headquarters  at  Denver,  in  which  Denver  shall  be  the  port  of  entry. 

(48)  The  district  of  Dtah  and  Nevada,  to  include  all  of  the  States  of  Utah 
and  Nevada,  with  district  headquarters  at  Salt  Lake  City,  in  which  Salt  Lake 
City  shall  be  the  port  of  entry. 

(49)  The  district  of  Porto  Rico.  (This  district  is  not  affected  by  this  reor- 
^nization  for  the  reason  that  the  expenses  of  the  district  are  not  payable  from 
the  appropriation  "Expenses  of  collecting  the  revenue  from  customs.'*) 

II 

The  use  of  the  terms  "port  of  delivery"  and  "subport  of  entry"  is  hereby 
discontinued,  and  ail  ports  of  entry,  subports  of  entry,  and  ports  of  delivery 
not  above  specifically  mentioned  as  ports  of  entry,  are  hereby  abolished. 

Ill 

The  privileges  of  the  first  and  seventh  sections  of  the  act  of  June  10,  1880, 
commonly  known  as  the  "immediate  transportation  act"  shall  remain  as  here- 
tofore existing  with  respect  to  the  ports  of  entry  above  mentioned. 

IV 

There  shall  be  one  collector  of  customs  for  each  of  the  customs  collection 
districts  above  established,  who  shall  receive  the  compensation  hereafter  set 
forth,  which  shall  constitute  all  the  compensation  and  emoluments  to  be  re- 
ceived by  him  and  which  shall  be  in  lieu  of  all  fees,  commissions,  salaries,  or 
other  emoluments  of  any  name  or  nature  (including  the  right  to  charge  for 
blank  manifests  and  clearances  under  the  provisions  of  section  2648  of  the 
Revised  Statutes)  heretofore  received  by  or  allowed  to  him. 


Maine  and  New  Hampshire $6,000 

Bastem  Vermont    4,000 

Western  Vermont  4,000 

Massachusetts  8,000 

Rhode  Island   4,600 

Connecticut    6,000 

6t.   Lawrence  6,000 

Rochester    4,600 

Buffalo    6,000 

New  York  12,000 

Philadelphia    8,000 

Pittsburgh    4.500 

Maryland    7,000 

Virginia   6,000 

North  Carolina  2.500 

South  Carolina   2,600 

Georgia    8,000 

Florida   6,000 

Mobile     S,600 

New  Orleans  7,000 

Sabine    3,000 

Qalveston    6.000 

Laredo    8.600 

Bl   Paso   4,600 


Bagle  Pass  |4,000 

Arizona    8,600 

Southern  California  6,000 

San  Francisco  7,000 

Oregon    4,600 

Washington    6,000 

Alaska 4.000 

Hawaii    6,000 

Montana  and  Idaho 8.600 

Dakota    8.500 

Minnesota    4.000 

Duluth  and  Superior 4,000 

Wisconsin    4,600 

Michigan    6,000 

Chicago    7,000 

Indiana    4,000 

Ohio 6,000 

Kentucky 3,500 

Tennessee    8.500 

Iowa    3.000 

St.    Louis    6.000 

Omaha    2.600 

Colorado    8.600 

Utah  and  Nevada 2,500 


All  moneys  collected  or  received  by  such  collectors  of  customs  in  their  of- 
ficial capacities,  whether  as  fees,  storage,  commissions,  or  from  the  sale  of 
blank  forma  or  otherwise,  shall  be  covered  into  the  Treasury. 


Such  collectors  shall  maintain  their  principal  offices  at  the  headquarters  of 
their  respective  districts,  with  the  exception  of  the  collectors  for  the  districts 
of  Virginia,  Minnesota,  and  Duluth  and  Superior,  who  shall  maintain  a  prin- 
cipal office  at  both  Newport  News  and  Norfolk,  and  at  both  St.  Paul  and 
Minneapolis,  and  at  both  Duluth  and  Superior,  respectively. 


VI 

The  collector  of  customs. or  the  surveyor  of  customs  (if  there  be  no  col- 
lector) for  any  district  heretofore  existing  in  which  the  port  above  mentioned 
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as  the  headquarters  of  a  district  hereby  created  is  located  shall  continue  to 
hold  office  as  the  collector  of  customs  for  such  new  district  under  his  exist- 
ing commission,  or  if  the  port  so  designated  as  the  headquarters  of  any  dis- 
trict hereby  created  be  an  independent  port  of  delivery  the  collector  or  snr- 
veyor  (if  there  be  no  collector)  shall  continue  to  hold  office  as  the  collector  of 
customs  for  such  new  district  under  his  existing  commission,  and  the  terms  of 
office  of  all  other  collectors  of  customs,  and  the  terms  of  office  of  all  other  sur- 
veyors of  customs,  except  the  surveyors  of  customs  at  the  ports  of  Portland, 
Me.,  Boston,  Mass.,  New  York,  N.  Y.,  Philadelphia,  Pa.,  Baltimore,  Md.,  New 
Orleans,  La.,  and  San  Francisco,  Gal.,  shall  cease  and  determine  upon  this  re- 
organization going  into  effect. 

vn 

The  Secretary  of  the  Treasury  may  appoint  a  deputy  collector  to  have  charge 
of  each  port  of  entry,  who  shall  perform  such  duties  and  receive  such  compen- 
sation as  the  Secretary  of  the  Treasury  shall  determine. 

VIII 

The  Secretary  of  the  Treasury  is  hereby  authorized  to  prescribe  uniform 
blank  forms  to  be  used  in  connection  with  the  entry  and  clearance  of  mer- 
chandise, and  to  cause  such  forms  to  be  printed  and  to  be  kept  on  sale  at  the 
various  ports  of  entry  as  he  may  direct,  the  net  proceeds  of  such  sales  to  be 
covered  into  the  Treasury. 

IX 

Merchandise  shall  not  be  entered  or  delivered  from  customs  custody  elsewhere 
than  at  one  of  the  ports  of  entry  hereinbefore  designated,  except  at  the  ex- 
pense of  the  parties  in  interest,  upon  express  authority  from  the  Secretary  of 
the  Treasury  and  under  conditions  to  be  prescribed  by  him.  When  it  shall 
be  made  to  appear  to  the  Secretary  of  the  Treasury  that  the  interests  of  com- 
merce or  the  protection  of  the  revenue  so  require,  he  may  cause  to  be  stationed 
at  places  in  the  various  collection  districts,  though  not  named  as  ports  of 
entry,  officers  or  employees  of  the  customs  with  authority  to  enter  and  clear 
vessels,  to  accept  entries  of  merchandise,  to  collect  duties,  and  to  enforce  the 
various  provisions  of  the  customs  and  navigation  laws. 

X 

All  persons  now  in  the  classified  civil  service  whose  employment  may  be 
discontinued  by  reason  of  this  reorganization  shall  be  retained  upon  the  list 
of  eligibles  for  appointment  to  fill  any  vacancies  hereafter  occurring  in  the  cus- 
toms service. 

XI 

The  notice  of  dissatisfaction  and  protest  provided  for  by  subsections  13  and 
14  of  section  28  of  the  act  approved  August  5,  1909,  shall  be  deemed  to  be 
finally  abandoned  and  waived  unless  within  30  days  from  the  date  of  filing 
thereof  the  person  who  filed  such  notice  or  protest  shall  deposit  with  .the  col- 
lector of  customs  a  fee  of  $1  with  respect  to  each  appraisement,  entry,  or  pay- 
ment objected  to.  Such  fee  shall  be  deposited  and  accounted  for  as  **Miscel- 
laneous  receipts,''  and  in  case  the  notice  of  dissatisfaction  or  protest  in  con- 
nection with  which  such  fee  was  deposited  shall  be  finally  sustained  in  whole  or 
in  part,  such  fee  shall  be  refunded  to  the  importer,  with  the  duties  found  to  be 
collected  in  excess,  from  the  appropriation  for  the  refund  to  importers  of  excess 
of  deposits. 

Attached  hereto  is  a  detailed  estimate  of  the  expenses  of  the  customs  serv- 
ice under  the  reorganization  above  provided. 

Done  at  Washington,  D.  C,  this  3d  day  of  March,  1913. 

Wm.  H.  Taft. 


DISTBICT  OF  MAINB  AND  NEW  HAMP8HIRB 

Collector  *.....  |      5,000.00 

Appraiser 8,000.00 

Deputy  collector 2,&00.00 

Deputy  collector 2,000.00 

Weigher    2,000.00 

Deputy  collector  and  inspector  l.$00.00 

Clerk    1.W0.00 

Deputy  collector 1,400.00 

Inspectors,  2  at  $4 2,920.00 

Inspector  and  assistant  weigher,  1  at  $4 1,460.00 

Clerks,  2  at  $1,400  2,800.00 

Clerks,  8  at  $1,200  8,600.00 
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Clerks,  S  at  11.100 |       2,200.00 

Clerks.  2  at  |1,000  2,000.00 

Storekeeper,  1  at  11.100  (d)  1.100.00 

Inspectors.  9  at  |3  2.855.00 

Inspectors,  10  at  |3  (o) 4.530.00 

Clerk.  1  at  1730  730.00 

Boatmen.  2  at  |2 1,460.00 

Watchmen.  2  at  |2  1,460.00 

Watchmen,  2  at  $2  (o)   604.00 

Watdiman  and  assistant  storekeeper.  1  at  $2  (d)  730.00 

Laborer.  1  at  160  (g)  720.00 

DepQtj  collector,  1  at  |8  1,095.00 

Deputj  collector  1,800.00 

Deputy  collectors  and  Inspectors.  2  at  $4  (p)  2,920.00 

Deputy  collector  and  Inspector,  1  at  $4.50  (p) 1,642.50 

Deputy  collector  and  Inspector,  1  at  18.60  (p) 1,277.50 

Deputy  collector.  1  at  $1,400  1,400.00 

Inspector,  1  at  $3  (d)  1,095.00 

Inspector.  1  at  |3  1,095.00 

Deputy  collector,  1  at  $4  (p)  1,460.00 

Deputy  collector  and  inspector,  1  at  $3.60  1,277.50 

Deputy  collector,  1  at  $3.50  1.277.50 

Deputy  collector.  1  at  $3.50  (p)  1,277.50 

Deputy  collectors,  2  at  $8.60   (p)   2.555  00 

Deputy  collector,  1  at  $3.60  (p)  1,277.50 

Deputy  collector.  1  at  $3.60  (p)  1,277.50 

Deputy  collector.  1  at  $3.60  (p)  1,277.60 

Deputy  collector  900.00 

D^uty  collector  and  Inspector  700.00 

Deputy  collector  and  inspector.  1  at  $1.66  602.26 

Deputy  collector.  1  at  $2  730.00 

Deputy  collector  2,000.00 

Deputy  collector.  1  at  $1,200 1,200.00 

Deputy  collector,  1  at  81.200  1,200.00 

Deputy  collector,  1  at  $1,000   1,000.00 

Inspectors,  6  at  $3  6,570.00 

Inspectors*  2  at  $2.50  1.826.00 

Inspector.  1  at  $2.60  (n)  526.00 

Deputy  collector.  1  at  $4  1,460.00 

Deputy  collectors.  3  at  $3  8,285.00 

Deputy  collector  and  inspector,  1  at  $3 1,095.00 

Inspector.  1  at  $2.50  912.50 

Inspector.    1    at   $2    730.00 

Deputy  collector,  1  at  $2.50 912.60 

Night  inspector.  1  at  $3  (m)    730.00 

Deputy  collector  1,800.00 

Deputy  collectors  and  Inspectors.  2  at  $3 2.190.00 

Deputy  collector  and  inspector,  1  at  $2.50  912.50 

Janitor    660.00 

Deputy  collector,  1  at  ^  1,095.00 

Deputy  collectors  and  inspectors.  2  at  $2.50 1.825.00 

Deputy  collector 1,800.00 

Deputy  collector  and  Inspector.  1  at  $4  1,460.00 

Deputy  collectors  and  inspectors,  6  at  $3  6,570.00 

Deputy  collector,  1  at  $2.50  '. 912.50 

Deputy  collector.  1  at  $3.50  (d)  1.277.50 

Deputy  collector  1,095.00 

Deputy  collectors,  2  at  $8  '  2,190.00 

Deputy  collector.  1  at  $3 1.095.00 

Inspector,  1  at  $2.50  (b)  230.00 

Deputy  collector.  1  at  $4    1.460.00 

Deputy  collectors  and  inspectors,  8  at  $3  8,285.00 

Deputy  collector,  1  at  $0.?0  255.50 

Deputy  collector,  1  at  $2.50  912.50 

Deputy  collector,  1  at  $500  500.00 

Deputy  collector.  1  at  $3  1,095.00 

ToUl     188.271.75 

Compensation   138,271.76 

Rents  and  contingent 8,123.00 

Total     146,894.76 

DZ8TBICT  or  EASTERN   VERMONT 

Collector  of  customs  |       4,000.00 

Deputy  collector  2.200.00 

Deputy  collector  1.500.00 

Depu^  collectors  and  Inspectors.  2  at  $4  (Quebec)  4.380.00 

Deputy  collector  and  inspector.  1  at  $1,400  1,400.00 

Deputy  collector  and  inspector,  1  at  $4  (Quebec)   1.460.00 

Deputy  collectors  and  inspectors,  2  at  $1,200  2,400.00 

Deputy  collectors  and  inspectors,  8  at  $3  8,760.00 

Clerk.  1  at  $1.000 1,000.00 
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Deputy  coUacton  and  Intpectora,  4  at  |840  «..« I  8«80a.OO 

Clerk  and  messenger,  1  at  |840  -. 840.00 

Deputy  collectors,  2  at  IS  2.190.OO 

Deputy  collector.  1  at  n.MO  1,500.00 

Deputy  collector  and  Inspector,  1  at  $1,800  1.200.OO 

Deputy  collectors  and  inspectors,  7  at  |8 7,665.00 

Deputy  coUectors  and  Inspectors,  4  at  1840  8,360.00 

Deputy  coUectors.  2  at  11.095  2.190.OO 

Deputy  collector  and  Inspector,  1  at  $840  840.00 

Deputy  collector,  1  at  $840  840.00 

Total  51.086.00 

Compensation 61.085.00 

Rents  and  contingent  996.00 

Total 62.081.00 

DISTRICT  OF  WESTERN  VEBMONT 

Collector  $  4.000.0(1 

Deputy  collector 3,000.00 

Deputy   collector    2.000.00 

Deputy  collectors.  8  at  $1,400  4,200.00 

Deputy  collector  and  inspector 1,200.00 

Deputy  collectors  and  inspectors,  11  at  $3  12.045.00 

Deputy  collector  and  inspector,  1  at  $3  (d)   1,095.00 

Deputy  collectors  and  inspectors.  2  at  $3  (d)  2.19O.0O 

Deputy  collector  and  inspector  and  gauger 1,095.00 

Deputy  collector  1,000.00 

Deputy  collectors  and  inspectors,  3  at  $840  2,520.00 

Deputy   collector  and   inspector.   1  at  $840   840.08 

Messenger.  1  at  $600  600.00 

Deputy  collector  1.800.00 

Deputy  collector  1,000.00 

Deputy  collector  and  inspector.  1  at  $1,095  1,095.00 

Deputy  collector  2,200.00 

Deputy  collectors  and  inspectors,  7  at  $4  10,220.00 

Deputy  collector,  1  at  $840  840.00 

Deputy  collector.  1  at  $840  840.00 

Deputy  collector.  1  at  $840  840.00 

Deputy  collector  1.4GO.O0 

Deputy  collectors  and  inspectors.  8  at  $3  8,760.00 

Deputy  collectors  and  inspectors.  2  at  $840  1,680.00 

Deputy  collector  and  inspector,  1  at  |84t  840.00 

Deputy  collector  1.800.00 

Deputy    collector    1.200.00 

Deputy  collectors  and  inspectors,  5  at  $3  5.475.00 

Deputy  collectors.  2  at  $1,200 2,400.00 

Deputy  collector  1,200.00 

Deputy  collector  and  inspector  840.00 

Total  80.216.00 

Compensation    80.215.00 

Rents  and  continKCut  2.619.00 

Total    82,834.00 

DISTRICT  OF  MAS8ACHU8BTTB 

Collector    |  8.000.00 

Deputy  collector  .• 6,000.00 

Deputy   collector   8,600.00 

Cashier  3,200.00 

Deputy  collectors.  6  at  $3,000  18.000.00 

Clerk.  1  at  $2,500  2.500.00 

Assistant  cashier  2.400.00 

Clerks.  6  at  $2,250  .' 13,500.00 

Inspectors.  6  at  $6  10.950.00 

Clerks.   6  at  $2,000    12,000.00 

Weigher.  1  at  $2.000 2,000.00 

Gauger,  1  at  $2,000  2,000.00 

Inspectors.  30  at  $5   « 54,750.00 

Clerks.  19  at  $1,800 84.200.00 

Clerks.  27  at  $1,600  43,200.00 

Clerks  (acting  weigher),  3  at  $1,600  4.800.00 

Captain.  1  at  $1,600  1.600.00 

Assistant  weighers.  81  at  $4  per  diem  46,260.00 

Assistant  gangers.  4  at  $4  per  diem  6.840.00 

Clerks.  25  at  $1,400  .^ 85.000.00 

Inspectors,  53  at  $4  .' 77,380.00 

Storekeepers.  12  at  $1,400  (d)  16,800.00 

Lieutenants.  2  at  $1,400   2.800.00 

Clerks.  33  at  $1,200  89.600.00 
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Storekeepers,   %  at  11.200   (d)  I  2.400.00 

Stenograpber  and  typewriter 1.200.00 

Clerk  and  stenographer  1.200.00 

Roundsmen.   8  at  ».200  8,600.00 

Messengers.  2  at  $1,000  2,000.00 

Storekeeper.  1  at  $1,000  (d)  1.000.00 

Watchman.  1  at  $3 1.0»5.00 

Stenograplier  and  typewriter 1.000.00 

Clerks.    87    at  $1,000  37,000.00 

Customs  cruards.  15  at  $960  14,400.00 

Stampers.  3  at  $2.60  2,737.50 

Inspectress    900.00 

Attendants.  6  at  $900  5,400.00 

Openers   and  packers.  4  at  $900  8.600.00 

Messengers.  2  at  $900 1.800.00 

Clerks.  2  at  $840  1,680.00 

laborers.  24  at  $840  20,160.00 

Messengers.  8  at  $840  6,720.00 

Customs  guards.  18  at  $840  16,120.00 

Messengers.  16  at  $720  10,800.00 

Assistant  storekeepers,  4  at  $800  (d)  3.200.00 

Customs  guards.  37  at  $720  26,640.00 

Laborers.  18  at  $700 12,600.00 

Cbarwomen.  2  at  $300 600.00 

Janitor    660.00 

Interpreter.  1  at  50  cents  per  hour  200.00 

Naval  officer 5,000.00 

Deputy  naval  officer  8,000.00 

Assistant   deputy   naval   officer   and    clerk    2.000.00 

Clerk    2,000.00 

Clerks.  6  at  $1,800 10.800.00 

Clerks.  8  at  $1.600 4,800.00 

Clerk.  1  at  $1,400  1,400.00 

Clerks.  2  at  $1,200  2,400.00 

Clerks.  3  at  $1,000  3,000.00 

Clerk.  1  at  $840 840.00 

Messengers.  2  at  $840  1.680.00 

Surveyor    '  5.000.00 

Deputy  surveyor  and  clerks.  2  at  $2.760 6,600.00 

Clerk 2,400.00 

Clerk     2,000.00 

Clerks.  4  at  $1,600  6,400.00 

Clerks.  2  at  $1,200  2,400.00 

Messenger.   1  at  $840  840.00 

Messenger.  1  at  $720   720.00 

Appraiser 4.000.00 

Assistant  appraisers,  3  at  $3,000  9.000.00 

Special  examiner  of  drugs,   medicines,   and  chemicals,   and  assistant  ap- 
praiser    8,000.00 

Bzaminers.  2  at  $2,200  4.400.00 

Examiners.  3  at  $2,000  6.000.00 

Examiners,  6  at  $1,800  10,800.00 

Examiners,  8  at  n>60G  12,800.00 

Examiners.  6  at  $1,400  8,400.00 

Examiner    1.20O.0O 

Clerk    1,600.00 

Polartscopists.  2  at  $1,400 2,800.00 

Clerks.  2  at  $1,400  2,800.00 

Samplers.  6  at  $1,200  7,200.00 

Clerks.  3  at  $1,200  3,600.00 

Sampler,  1  at  $1,000 1.000.00 

Clerks,  10  at  $1,000  .• 10,000.00 

Messenger.  1  at  $1,000  1,000.00 

Openers  and  packers,  31  at  $900  27,900.00 

Messengers.  6  at  $840  6,040.00 

Laborers.  4  at  9840 3.360.00 

Deputy  collector  2.600.00 

Deputy  collector  and  inspector.  1  at  $5  1,826.00 

Opener  and  packer.  1  at  |900   900.00 

Laborer,  1  at  $rOO  700.00 

Deputy    collector    2,000.00 

Deputy  collectors.  2  at  $1«£00 2,400.00 

Clerk  and  inspector  1,000.00 

Messenger  and  laborer 800.00 

Storekeeper.  1  at  $300  (d)  300.00 

Deputy  collector  1,200.00 

Deputy  collector.  1  at  $2.60  915.60 

Deputy  collector  1,800.00 

Deputy  collector  and  inspector.  1  at  13.50 1,277.60 

Deputy  collector  and  inspector.  1  at  $3  1.095.00- 

Deputy  collector  1.800.00 

Depu^  collector  and  inspectors.  2  at  $3  2,190.00 

Inspector,  1  at  |3  1.095.00 

Inspector.  1  at  $3  (a  i)  300.00 

Deputy  collector.  1  at  $2  730.00 

Deputy  collector,  1  at  12.60 916.60 
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Deputy  collector |  1,000.00 

Deputy  collector 2,000.00 

Clerk    1*400.00 

Inspectors.  7  at  $4  10,220.00 

Storekeeper.  1  at  11.000  (d)  1.000.00 

Engineer,  1  at  |75  (g)  900.00 

Storekeeper,  1  at  1700  (d)  700.00 

Storekeeper,  1  at  1800  (d) 800.00 

Boatman,  1  at  |40  (g)  480.00 

Deputy  collector,  1  at  $4  1,400.00 

Inspectors.  8  at  $3  8,285.00 

Boatman    640.00 

Tptel    859,10L00 

■-  ■  ■■      -^— J 

Compensation    860,101.00 

Rents  and  contingent  141,912.00 

Total 1,001,018.00 

DISTRICT  OF  RHODB   ISLAND 

Collector    |  4,600.00 

Deputy  collector  and  clerk  2,000.00 

Examiner , 1,800.00 

Deputy  collector  and  clerk  1,800.00 

Deputy  collectors  and  clerks,  2  at  |1,400  2,800.00 

Stenographer  and  typewriter  1,200.00 

Deputy  collectors  and  inspectors.  4  at  $8.60  6,110.00 

Examiner  1,000.00 

Inspectors,  6  at  $3  (b)  , 900.00 

Storekeeper,  1  at  1900  900.00 

Opener  and  packer,  1  at  1720  720.00 

Boatman,  1  at  $600  800.00 

Laborer,  1  at  |600  600.00 

Deputy  collector  and  clerk  1,800.00 

Deputy  collector  and   inspector,  1  at  $2.50   912.60 

Deputy  collector  and  inspector,  1  at  il 365.00 

Totol    26,807.60 

Compensation    ,  26.807.60 

Rents  and  contingent 6,187.00 

Total    32,994.60 

DISTBICT  OF  CONNBCTICUT 

Collector  |  6.000.00 

Deputy  collector  2,000.00 

Deputy   collector   1,600.00 

Deputy  collector 1,200.00 

Clerk,  1  at  11.200  1,200.00 

Deputy  collectors  and  inspectors,  2  at  fl.OOO   2,000.00 

Deputy  collector  and  inspector.  1  at  1700  700.00 

Laborer,  1  at  1720  720.00 

Deputy  collector  2,600.00 

Deputy  collectors.  2  at  |1,600  8.200.00 

Deputy  collector.  1  at  11.200  1.200.00 

Clerk,  1  at  |840  840.00 

Storekeeper,  1  at  $600  Cd)  600.00 

Deputy  collector,  1  at  |1,400  1,400.00 

Deputy  collector  1,800.00 

Deputy    collector 1,200.00 

Inspectors,  8  at  |3 8,286.00 

Inspectors.  2  at  $3   (a  b)    600.00 

Deputy  collector  1,200.00 

Depu^  collectors  and  inspectors,  8  at  $3 8.285.00 

Deputy  collector  900.00 

Total  88,430.00 

Compensation 86.430.00 

Rents  and  contingent  IJOT^OO 

Total  88,102.00 

•  DISTRICT  OF  ST.   LAWBBNCB 

Collector    |     5.000.00 

Deputy  collector  2.600.00 

Deputy   collector    1.800.00 

Deputy   collector    2.000.00 

Deputy  collectors,  2  at  11.400  2.800.00 

Deputy  collector  1,600.00 
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Deputj  collectors  and  inspecton,  2  at  $1,400  I       2,800.00 

Inspector,  1  at  ^.50  1,277.80 

Deputy  collector  1,200.00 

Deputy  collector  and  inspector,  1  at  $3.60  (d)  1,308.76 

Deputy  collectors  and  inspectors,  2  at  13.50  2,556.00 

Inspectors.  7  at  |3 7,655.00 

Deputy  collector  and  inspector,  1  at  12.50  912.50 

Stenographer  and  typewriter,  1  at  |1,000  1,000.00 

Deputy  collector  and  Inspector,  1  at  $1  12.00 

Deputy  collector  and  inspector,  1  at  11.600  1,500.00 

Cashier    1.400.00 

D^uty  collector  and  inspector,  1  at  93  (c)  732.00 

Deputy  collectors,  8  at  ^00  900.00 

Deputy  collector  1,800.00 

Deputy  collector  and  Inspector  1,400.00 

Deputy  collectors  and  inspectors,  5  at  $3 5,475.00 

Deputy  collector  and  Inspector,  1  at  IS  1,095.00 

Laborer,  1  at  $2  (a)   730.00 

Deputy  collector  1,400.00 

Deputy  collector  and  inspector,  1  at  |3  1,095.00 

Deputy  collectors  and  inspectors,  2  at  |800 1,600.00 

Janitor,    1   at   1240    240.00 

Deputy  collector  1,800.00 

Deputy  collectors  and  Inspectors,  5  at  13.50  6,387.50 

Deputy  collector,  1  at  |900  900.00 

Deputy  collector  1,600.00 

Deputy   collector  1,200.00 

Deputy  collectors  and  inspectors,  2  at  $3  2,190.00 

Deputy  collectors,  8  at  |8  8,285.00 

Deputy  collector,  1  at  |2 730.00 

Deputy  collector,  1  at  $600  600.00 

Deputy  collector,  1  at  $800  800.00 

Deputy  collector,  1  at  $3  1,095.00 

Deputy  collector,  1  at  $800  800.00 

Inspectors.  3  at  $3  8.285.00 

Deputy  collector,  1  at  $2.50 912.50 

Inspector,  1  at  $3  1,096.00 

Inspector,  1  at  $3  1,095.00 

Deputy  collectors,  8  at  ^  8,760.00 

Deputy  collectors  and  inspectors,  4  at  $3  4,380.00 

Laborer,  1  at  $2  780.00 

Deputy  oollectors,  2  at  $3  2,190.00 

97,682.75 

Compensation    97,632.75 

Rents  and  contingent  4 4,777.00 

Total 102,409.76 

DISTRICT  or  ROCHBSTBB 

Collector    $      4,600.00 

Deputy   collector    ; 2,000.00 

Deputy    collector    ; 1,600.00 

Deputy  collectors,  2  at  $1,400 2,800.00 

Deputy    collector    1,200.00 

Deputy  collectors  and  inspectors,  4  at  $1,200  4,800.00 

Deputy  collector  and  Inspector,  1  at  $3  (c) •  456.00 

Deputy  collector  and  inspector,  1  at  $3  (c)  730.00 

Storekeeper,  1  at  $900  (d)  900.00 

Laborer,  1  at  $2  (a) 730.00 

Deputy  collector  and  storekeeper,  1  at  $300  (d)  800.00 

Deputy  collectors,  2  at  $300  600.00 

Deputy  collector 2,000.00 

Deputy    collector 1,400.00 

Deputy  collector  and  inspector  1,200.00 

Deputy  collector,  1  at  $3.50  1,277.50 

Deputy  collectors  and  inspectors,  2  at  $1,200  2,400.00 

Deputy  collector  and  inspector,  1  at  $3   1,095.00 

Deputy  collector,  1  at  $3  (c) 730.00 

Deputy  collector,  1  at  $3  (c)   780.00 

Deputy  collector  2,000.00 

Deputy  collector   ....^ 1,400.00 

Deputy  collector  and  Inspector  1,400.00 

Deputy   collector    1,200.00 

Deputy  collectors  and  inspectors,  4  at  $3  (c)  2,920.00 

Depu^  collector  and  inspector,  1  at  $50  (c  g) 400.00 

Deputy  collectors,  2  at  $4   2,920.00 

Total    48,688.50 

Compensation    43,688.50 

Rents  and  contingent  '. 2,232.00 

Total    •••.4 45,920.60 
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DISTRICT  or  BITFFAIX) 

Collector    I  6,000-00 

Deputy    collector   2.50O.OO 

Deputy   collector    2,000-00 

Clerk    1.800-OO 

Caahler    , 1,800.00 

Deputy  collector  .' 1,600.00 

Clerk 1,600.00 

Deputy  collectors,  2  at  $4  2,920.00 

Inspectors.  2  at  $4  (d)   2.920.OO 

Deputy  collectors,  2  at  n.200  2,400.00 

Clerks,  2  at  $1,400   2,800.00 

Clerks,  2  at  $1,200   2,400.00 

Inspector,  1  at  $8.50  1,2T7.50 

Deputy  collector,  1  at  $3.50 1,2T7.60 

Deputy  collectors,  8  at  $3  8,285.00 

Inspectors.  18  at  $8  19,710.00 

Inspectors,  2  at  $3  (d)   , ; 2,190.00 

Inspectors,  9  at  $3  (d)  2,638.00 

Storekeepers,  4  at  $1,100  (d)  4,400.00 

Storekeeper,  1  at  $1,100  1,100.00 

Clerk.  1  at  $1,100  1,100.00 

Clerk.  1  at  $1,100  1,100.00 

Clerk.  1  at  $1,095  1.096.OO 

Stenographer  and  typewriters,  2  at  $1,000 2,000.00 

Messenger,  1  at  $800  800.00 

Laborers,  2  at  $720  1,440.00 

Deputy  collector  and  Inspector,  1  at  $25  (g) 300.00 

Deputy  collector,  1  at  $800  (d)  300.00 

Inspector,  1  at  $300  300.00 

Appraiser 8.000.00 

Appraiser    1,600.00 

Clerk,  1  at  $1,200  1,200.00 

Opener  and  packer.  1  at  $900 900.00 

Deputy   collector    1,400.00 

Deputy  collector  1,300.00 

Deputy  collector  2,500.00 

Deputy  collector  1,600.00 

Deputy  collector  and  cashier  1,600.00 

Deputy  collector  1,400.00 

Deputy  collector  and  inspector ^ 1,400.00 

Storekeeper,  1  at  $1,400  (d)   1,400.00 

Deputy  collector  1.200.00 

Deputy  collector  and  inspectdrs,  8  at  $3.60  8,832.60 

Storekeeper,  1  at  $1,200  (d)  1,200.00 

Deputy  collector  1,200.00 

Inspectors.  83  at  $3 86,135.00 

Inspectors,  6  at  $3  (c)  4,392.00 

Inspectors,  3  at  $3  (d)  3.285.00 

Inspector,  1  at  $3  (c  d)   732.00 

Inspector.  1  at  $3  270.00 

Inspector.   1  at  $8   (b)    '. '. 309.00 

Deputy  collector  and  inspectors.  2  at  $300  600.00 

Inspectrees.  1  at  $900   900.00 

Messenger.  1  at  $840  840.00 

Watchmen,  4  at  $1 4.00 

Deputy  collector.  1  at  $3 1.095.00 

Deputy  collector  and  inspector.  1  at  $3  1.095.00 

Deputy  collector   730.00 

Deputy  collector,  1  at  $3  1,096.00 

Total    163,067.60 

Compensation 153.067.60 

Rent  and  contingent  6,264.00 

Total    168,331.60 

DI8TBICT  OF  NBW  TORS 

Collector  of  customs  $  12,000.00 

Deputy  collector 6,000.00 

Deputy  collector  5,000.00 

Cashier    6,000.00 

Deputy  collectors,  7  at  $8,600  24,500.00 

Deputy  collector,  1  at  $3,300  3,300.00 

Deputy  collectors,  6  at  $3,000  18,000.00 

Chief  liquidator  2,800.00 

Liquidators,  2  at  $2,600   6.200.0O 

Assistant  chief  liquidator   2,500.00 

Clerks,  8  at  $2,800  8,400.00 

Clerks,  7  at  $2,700  18.900.00 

Clerks,  2  at  $2,600 6.200.0O 
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Clvks,  7  at  $2,500  I     17.600.00 

Kntry  cleric  8,000.00 

ISntry  clerk  2,900.00 

Bntry  clerks,  8  at  $2,800   8,400.00 

Kntry  clerks.  IB  at  12,600 29,000.00 

Entry  clerk  w 2,500.00 

IBntry  clerk  2,260.00 

Clerks,  8  at  $2,400  19,200.00 

Clerk    .; 2,300.00 

Clerks,   6  at  $2,200   13,200.00 

Liquidators,  16  at  $2,200  35,200.00 

Inspectors.  90  at  $6 197,100.00 

Inspectors,  6  at  $5.50  12,045.00 

Clerks,  26  at  $2,000   52,000.00 

Liquidators,  17  at  $2,000  84,000.00 

Ganger    2,000.00 

Clerks,  26  at  $1,800  46.800.00 

Liquidators,  16  at  $1,800 28,800.00 

Clerk  and  acting  weighers,  9  at  $1,800 16,200.00 

Inspectors,  216   at  $5   894,200.00 

Clerks,    27   at   $1,600    69,200.00 

Liquidators.  17  at  $1,600  27,200.00 

Storekeepers.  68  at  $1,600  (d)    84,800.00 

Clerk  and  acting  weigher 1,600.00 

Assistant  weighers,  115  at  $4 167,900.00 

Assistant  weighers.  8  at  $4  (a)   4,380.00 

Clerk  and  acting  weighers.  6  at  $4  8,760.00 

AssisUnt   gangers,    13   at   $4    18,980.00 

Rzaminer  of  lumber,  1  at  $1,600  1,500.00 

Lieutenants,  8  at  $1,600  4.500.00 

Clerks,  5  at  $1,600  7,500.00 

Scale  expert    1,500.00 

Stenographer  ajid  tsnpewriter  .- 1,500.00 

Inspectors,  113  at  $4  164,980.00 

Clerks,  39  at  $1,400  64,600.00 

Roundsmen,  8  at  $1,400  4,200.00 

Stenographer,  1  at  $1,400  1,400.00 

Inspectresses,  5  at  $3.50  6,887.50 

Clerks,  2  at  $1,300  2,600.00 

Roundsmen,  12  at  $1,200  14,400.00 

Clerks.  70  at  $1,200  84,000.00 

Clerk    -. 1,150.00 

Clerk  1,100.00 

Clerks.  140  at  $1,000  140,000.00 

Guards,  87  at  $1,096  96.265.00 

Bookbinder 1.000.00 

Foreman.  1  at  $960   960.00 

Attendants,  2  at  $960  1,920.00 

Customs  guards.  93  at  $960 89,280.00 

Messengers,  6  at  $960  6,760.00 

Messengers,  2  at  $940  1.880.00 

Attendant.  1  at  $900   900.00 

Messenger 900.00 

Marine  engineer  900.00 

Customs  guards.  140  at  $840  117,600.00 

Messengers,   14  at  $840   11,760.00 

Stampers,  36  at  $8i0  29,400.00 

Laborers,  2  at  $720  1.440.00 

Inspectors.  4  at  $3 720.00 

Messenger  boys,  5  at  $600 8,000.00 

Messenger  boys,  3  at  $480  1,440.00 

Messenger  boys,  11  at  $360  8,960.00 

Chartmen,  6  at  $0.05  109.60 

Laborers,    226  at  $840    189.000.00 

Laborers,  190  at  $2.50  (a)   178^376.00 

Deputy  collector,  1  at  $200  200.00 

Laborers,  18  at  $660    11,880.00 

Inspector,  1  at  $1  1.00 

Naval  officer 8.000.00 

Deputy  naval  officer  2,500.00 

Private  secretary  2,500.00 

Clerk    4,000.00 

Clerks,  4  at  $3,000  12,000.00 

Clerk    2,750.00 

Clerk    2,700.00 

Clerks.  2  at  $2,600 6,200.00 

Clerks.  4  at  $2,500  10,000.00 

Clerks.  18  at  $2.400 81,200.00 

Clerks,  2  at  $2,300 4,600.00 

Clerk.  1  at  $2,200  2,200.00 

Liquidators,  14  at  $2,200  30,800.00 

Liquidators,  10  at  $2,000  20,000.00 

Clerks,  8  at  $2,000 6,000.00 

Clerks.  8  at  $1,800  5,400.00 

Liquidators.  •  at  $1,800  16,200.00 
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Liquidators,  12  at  |1,600  |     19,200.00 

ClerkB,   8  at  $1,600    12,800.00 

Clerks,  6  at  |1,400 7,000.00 

Liquidators,  9  at  |1,400  12.600.00 

Liquidators,  6  at  $1,200  7,200.00 

Clerks,  12  at  |1.200  14.400.00 

Clerks,  34  at  11,000 24,000.00 

Clerks,    2  at  $840    1.680.00 

Liquidators.  7  at  $840  5,880.00 

Messengers.   2  at  $840   1,680.00 

Messenger  boys,  2  at  $600 1.200.00 

Messenger  boys,  3  at  $360  1.080.00 

Surveyor    8,000.00 

Clerk    4,000.00 

Clerks,  2  at  $3,600  7,000.00 

Clerk.  1  at  $3,000  8,000.00 

Deputy  surveyors,  2  at  $3.000 6.00O.OO 

Clerks,  2  at  $2,500  , 6.00O.0O 

Clerks,  2  at  $2,400  4.800.00 

Clerks,  17  at  $2,200  ; 87,400.00 

Clerks.  4  at  $2,000  8.00O.OO 

Inspectors,  6  at  $6  per  diem  10,850.00 

Stenographers  and  typewriters,  8  at  $1,800   6,400.00 

Clerks,  2  at  $1,800  2,600.00 

Clerks.  8  at  $1,600  12.800.00 

Clerks,  4  at  $1,400 5.600.00 

Clerks,  8  at  $1,200  9.600.OO 

Stenographer  and  typewriter 1,200.00 

Clerk    1.100.OO 

Stenographers  and  typewriters,  6  at  $1,000   6.000.00 

Clerks,    29  at  $1,000   29,000.00 

Clerks  and  typewriters,  6  at  $1,000  6,000.00 

Messenger    950.00 

Messengers,  4  at  $840  .^ 8,260.00 

Clerks,  4  at  $840   3,360.00 

Messenger  boys,  2  at  $600  1.200.0O 

Messenger  boys,  3  at  $480  1,440.00 

Messenger  boys,  2  at  $360  • 720.00 

Appraiser  8.000.00 

Assistant  appraisers,  3  at  $4,000  12.000.00 

Assistant  appraisers,  6  at  $3,500  21,000.00 

Chief  clerk  8.000.00 

Clerk    2,700.00 

Clerk    2,500.00 

Examiners,  4  at  $3,000  12.000.00 

Examiners,   8  at  $2,800   22,400.00 

Examiners,  12  at  $2,700 82.400.00 

Examiners,  2  at  $2,600  6,200.00 

Metallurgical  caemlst  and  assayer  2.600.00 

Examiners,   21   at   $2,500   62,500.00 

Examiners.  22  at  $2,400 52.800.00 

Examiner,  1  at  $2,300  2.300.00 

Examiners,   13   at  $2,200   28,600.00 

Examiners,  2  at  $2,100  4.200.00 

Examiners,  11  at  $2,000 22,000.00 

Assayer,  1  at  $2,400  2,400.00 

Clerks,  2  at  $2,200  4,400.00 

Superintendent   of  Isborers    2,000.00 

Polariscopist   2,200.00 

Chemist  and  polariscopist  2,000.00 

Examiners.  4  at  $1,900  7,60U.0O 

Chemists  and  polariscopists,  4  at  $1,800  7,200.00 

Examiner    1.800.00 

Examiners,  14  at  $1,800  25,200.00 

Clerk    1,800.00 

Polariscopist    1.8O0.0O 

Stenographer  and  typewriter  1,600.00 

Examiners.  10  at  $1,600  16,000.00 

Clerks,  11  at  $1,600  17,600.00 

Examiner  of  yachts,  1  at  $16  (a)  600.00 

Superintendent  of  samplers   1,600.00 

Assistant  superintendent  of  sugar  samplers  1,500.00 

Examiners,  9  at  $1,400  12.600.00 

Assistant  analyst 1.400.00 

Clerks,  14  at  $1,400  19,600.00 

Foreman  of  carpenters  1.400.00 

Assistant  analysts.  2  at  $1,200  2,400.00 

Examiners.  2  at  $1,200   2,400.00 

Clerk  and  examiner  1.200.00 

Skilled  mechanic   1,200.00 

Sugar  samplers,  54  at  $1,860  72,900.00 

Clerks,  80  at  $1,200  96,000.00 

Samplers,  20  at  $1,200 24.000.00 

Stenographers  and  typewriters,  8  at  $1,200  8,600.00 

Foremen.   8  at  $1,200   9,600.00 
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Blllott-Fialier  machine  operator I      1.200.00 

Carpenters,  2  at  |1.200  2.400.00 

Acoountant  and  dUtlstioian  1.200.00 

Foreman 1,100.00 

Foremen,    2  at   11.006    2,190.00 

Clerk    1.150.00 

Customs  guard   1,095.00 

Firemen.  8  at  |3  2,043.00 

Clerks,   eo  at  H.OOO  60.000.00 

Foreman,  6  at  $1.000 : 6,000.00 

Stenographers  and  typewrltera,  2  at  $1,000  2,000.00 

Opener  and  packer  1,000.00 

Skilled  mechanic  1,000.00 

Customa  guards,  28  at  $960  26,880.00 

Foremen,  2  at  $960  1,920.00 

Messengers,  2  at  $960  1,920.00 

Clerks,  S  at  $900 2.700.00 

Carpenter 900.00 

Openers   and  packers.  205  at  $900   184,500.00 

Stenographer  and  typewriter  900.00 

Clerks.  3  at  $840  2.520.00 

BUlott-Fisher  machine  operators.  9  at  $840  7,560.00 

BleTator  conductors,  10  at  $900  9,000.00 

Customs  guards,  5  at  $840 4.200.00 

Meaaengers.  13  at  $840   10.920.00 

Foremen,  8  at  $840  6,720.00 

Laborers.  168  at  $840  141,120.00 

Messenger  boy  600.00 

Messenger  boy  480.00 

Messenger  boys,  4  at  $360  1,440.00 

Laborers,  25  at  $2.50  (a)   19,500.00 

Deputy  collector  2,600.00 

Deputy  collectors  and  inspectors,  6  at  $4  7,300.00 

Deputy  collector  and  Inspector,  1  at  $1,200  1,200.00 

Inspectors,  8  at  $3  (b)  1,233.00 

Clerk  and  stenographer  1,000.00 

Deputy  collector 800.00 

Deputy   collector    2,500.00 

Deputy  collector,  1  at  $3  1,095.00 

Deputy  collector,  1  at  $1,096  1,095.00 

Deputy  collectors,  2  at  $1,000  2,000.00 

Inspectors,  6  at  $3  1.500.00 

Clerk,  1  at  $840 840.00 

Storekeeper,  1  at  $4  (d)   1,460.00 

Storekeeper,  1  at  $1,200  (d)  1,200.00 

Deputy  collector.  1  at  $1  (g)  12.00 

Deputy  collectors  and  inspectors.  8  at  $3  (b)  1,164.00 

Deputy  collector  800.00 

Deputy  collector    2,509.00 

Deputy  collector  and  Inspector,  1  at  $8  1,095.00 

Clerk  and  inspector,  1  at  $3  1,095.00 

Inspectors.  2  at  $1,000 2,000.00 

Storekeeper,  1  at  $4  (d)   1,460.00 

4,301,040.00 

Compensation    4,301.040.00 

Rents  and  contingent  •••.. 277,737.00 

Total    4,578,777.00 

DISTRICT  OF  PHUJIDBLPHIA 

Collector    I      8.000.00 

Deputy  collectors,  8  at  $3,500  10,500.00 

Cashier   3,000.00 

Assistant  cashier 2,750.00 

Assistant  cashier  2,600.00 

Clerk    2,400.00 

Clerks,  2  at  $2,200  4,400.00 

Chief  of  division,  1  at  $2,200  2,200.00 

Weigher,  1  at  $2,000  2.000.00 

Clerks,  9  at  $2,000  18,000.00 

Clerks,  10  at  $1,800 18.000.00 

Deputy   collector  and  inspector    1.800.00 

Superintendent   night  inspectors   1,600.00 

Clo'ks,  15  at  $1,600 24,000.00 

Assistant  ganger   1,600.00 

Clerk    1,460.00 

Clerks,  13  at  $1,400  18,200.00 

Inspectors,  64  at  $4  93,440.00 

Deputy  collector  and  inspector,  1  at  $4  1,460.00 

Assistant  weigher,  1  at  $4  1,460.00 

Clerks,  4  at  $1,200  4.800.00 

Storekeepers,  14  at  $1,200  (d)   16.200.00 
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ABsIstant  weighers,  31  at  11.200  I     87,200.00 

Inspector   1.095.OO 

Clerk    UOOO.OO 

Night  Inspectors,  82  at  $3  86,040.00 

Attendant    1,000.00 

Foreman    1,000.00 

Messengers,   8  at  |900  1,800.00 

Foreman,  1  at  |900   800.00 

Watchmen,  8  at  1840   7.660.OO 

Messengers,   4  at  $840  8,360.00 

Watchman,  1  at  |720  780.00 

Laborers,  9  at  1840  7,560.00 

Laborers,  25  at  $720   18,000.00 

Laborers.  65  at  $600 89.000.00 

Clerks,  8  at  $840  2.580.00 

Naval  officer 6,000.00 

Deputy  naval  officer   2,500.00 

Clerks,  2  at  |1,800   8.600.0O 

Clerks,  2  at  11,600  8.200.00 

Clerk,  1  at  $1,400  1,400.00 

Clerks.  6  at  $1,200  6,000.00 

Messenger,  1  at  $900 900.00 

Surveyor    j 6,000.00 

Depu^   surveyor   2.600.0O 

Clerk    2,600.00 

Clerk    2,000.00 

Clerk    1.800.0O 

Clerks,  2  at  $1,600  3,200.00 

Clerk,  1  at  $1,000  1.000.0O 

Messengers,  2  at  $840  1,680.00 

Appraiser    4.000.00 

Assistant  appraisers,  2  at  $2,500  6,000.00 

Examiner  of  drugs  1,800.00 

Examiners.  4  at  $2,200  8,800.00 

Examiners,  8  at  $2,000 6,000.00 

Chemist  in  charge  2,000.00 

Examiners,  2  at  $1,800   8.600.00 

Clerks.  2  at  $1,800   8,600.00 

Chemist    1^800.00 

Examiner    1,600.00 

Clerk    1.400.00 

Clerk    1.200.00 

Analytical  chemist  1.800.00 

Superintendent  1,000.00 

Clerks,  2  at  $1,000  2,000.00 

Samplers,  8  at  $1,000  8,000.00 

Sugar  samplers,  4  at  $1,000  4,000.00 

Messengers.  2  at  $840 1,680.00 

Openers  and  packers,  17  at  $840  .,  14,280.00 

Laborers,  2  at  $840  1,680.00 

Laborers,  26  at  $720  18,000.00 

Deputy  collector,  1  at  $600 600.00 

Inspectors,  4  at  $4  (b)  1,460.00 

Deputy  collector 800.00 

Deputy  collector  1,200.00 

Deputy  collector  and  inspector  160.00 

Deputy  collector    1,800.00 

Deputy  collector,  1  at  $3.50  1,277.50 

Inspector,   1  at  $8    1,095.00 

Deputy  collector,  1  at  $2.76  1,008.75 

Depu^  collector  and  inspector,  1  at  $300  300.00 

641,581.26 

Compensation     - 541.531.25 

Rents  and  contingent  84,066410 

Total    666,687.86 

DISTBICT  OT  PirTSBUBOR 

Collector  of  customs  %      4,600.00 

Deputy  collector 1,800.00 

Deputy  collector,  1  at  $4 1,460.00 

Deputy  collector  and  cashier  1,400.00 

Deputy  collector  and  inspector  1,200.00 

Clerk    1,200.00 

Deputy  collector  and  clerk   1,100.00 

Inspectors.   2  at  $3   2.190.00 

Appraiser    8,000.00 

Weigher  and  gauger,   1  at  $3   1.095.00 

Examiner.  1  at  $1,800   1,800.00 

Clerk,  1  at  $1,200  1,800.00 

Clerk,  1  at  $3  1,095.00 

Opener  and  packer*  1  at  $720  780.00 
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Laborer.   1  at   |72Q   %  720.00 

Deputy  collector    i .' 912.50 

Storekeeper.  2  at  $720  (d)  1.440.00 

ToUl    26.832.50 

CompezLBatlon    26,832.50 

Rents  and  contingent 2,748.00 

Total 29,580.50 

DISTBICT  OF  MARYLAND 

Collector   of  customa   $      7.000.00 

Deputy  collector 300.00 

Deputy  collectors,  2  at  |3,000  6,000.00 

Clerk.  1  at  $2,500  2,500.00 

Cashier.  1  at  12,500  2.500.00 

Weigher.  1  at  |2,000  2,000.00 

Clerks.   3  at  |2,000   6,000.00 

Clerks.  8  at  $1,800   14,400.00 

Chlel  Inspector,  1  at  U.SOO 1,800.00 

Clerks.  6  at  $1,600  8,000.00 

Clerks.  6  at  $1,400  8,400.00 

Inspectors,  83  at  $4  48.180.00 

Inspector.  1  at  $4   (ad)   1,460.00 

Inspectors.  8  at  $4  (b)   2,944.00 

Assistant  weighers,  10  at  $1,200  12,000.00 

Clerks.   7  at  $1,200   8,400.00 

Foreman,  1  at  $3.50  1,277.50 

Storekeepers.  8  at  $1,200  (d)  8,600.00 

Clerks.  6  at  $1,000  6.000.00 

Nigh*  Inspectors,  21  at  $3  22,995.00 

Inspectress     1,095.00 

Stenographers  and  typewriters.  2  at  $1,000  2,000.00 

Messengers.  10  at  $840  8,400.00 

Laborers,  9  at  $840  7,560.00 

Laborers.  9  at  $820  7,380.00 

Laborers,  17  at  $720 12,240.00 

Surveyor    4.500.00 

Deputy   surveyor    2,500.00 

Clerk     2.000.00 

Stenographer  and  typewriter  and  clerk 1,200.00 

Stenographer  and  typewriter  1.000.00 

Messenger 840.00 

Appraiser    8,000.00 

Assistant    appraiser    2.500.00 

Clerk    1,800.00 

Examiners.  4  at  $1,800  7,200.00 

Analytical  chemist  1,800.00 

Clerk    1,400.00 

Samplers.  2  at  $1,000  2.000.00 

Openers  and  packers.  9  at  $810   '    7,560.00 

Messenger.  1  at  $840  840.00 

Naval  officer   ; 5,000.00 

Deputy  naval  officer 2,500.00 

Clerks.  2  at  $1,800  .'....  3,600.00 

Clerks.  2  at  $1,600  8,200.00 

Clerk    1,400.00 

Clerk    1,200.00 

Clerk    1.000.00 

Messenger   *         840.00 

Clerk,  1  at  $1,200  (no)  1,200.00 

Deputy  collector  1,000.00 

Deputy  collector  and  inspector  300.00 

Examiner  2,400.00 

Electrical   engineer    2,250.00 

Supervising  tea  examiner   .- 2,500.00 

Deputy  collector  and  examiner  2,000.00 

Deputy  collector  and  inspector  1.800.00 

Deputy  collector  and   inspector   1,600.00 

Deputy  collector  and  inspector  1,400.00 

Deputy  collector  and  inspector  1,200.00 

Deputy  collector  and  inspector.  1  at  $3.50   1,277.50 

Inspector.  1  at  $3  (b)   , 582.00 

Watchman,  1  at  $60  (g)  : ^ 720.00 

Clerk    1,000.00 

Laborer    720.00 

Deputy   collector   800.00 

285.561.00 

Compensation    285,561.00 

Rents  and   contingent  14,041.00 

Total     299,502.00 
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DI8TBICT  OF  YStaiMIA 

Collector  of  customs  |  6,000.00 

Deputy   collector 2,000.00 

Engineer,  1  at  f75  (g)  '. WO.OO 

Boatman,  1  at  $60  (g)  720.00 

Dock  hand.  1  at  HO  (g)  480.00 

Boarding  officer  (deputy  collector),  1  at  $3.50  1.277.50 

Deputy  collector  2.000.0O 

Deputy  collector  1,600.00 

Deputy  collector  and  cashier 1.000.00 

Deputy  collector  1,460.00 

Deputy  collectors  and  inspectors,  2  at  |1,400  2,800.00 

Deputy  collectors  and  inspectors,  8  at  11,200  3,<00.00 

Inspectors,  4  at  $3  4.380.00 

Inspector,  1  at  |3  1.005.00 

Clerk,  1  at  $900  900.00 

Openers  and  packers,  2  at  $720  1,440.00 

Inspector  and  messenger,  1  at  $720  720.00 

Watchman,  1  at  $720   720.00 

Deputy  collector  and  Inspector,  1  at  $200  200.00 

Laborers,   2  at  $480 900.00 

Deputy  collector    1,800.00 

Deputy   collector   1.600.00 

Deputy  collector  and  inspector,  1  at  $3.50  1,277.50 

Inspectors,  8  at  $8  S.28S.O0 

Deputy  collector  2,000.00 

Deputy  collector  and  clerk 1,600.00 

Deputy  collector  and  inspector  1,460.00 

Deputy  collector  and  inspector : 1.096.00 

Deputy  collector  and  Inspector,  1  at  $240  (West  Point) 240.00 

Storekeeper,  1  at  $720  (d)  720.00 

Deputy  collector    1.800.0O 

Deputy  collector  and  clerk  1.400.00 

Deputy  collector  and  inspector  1,095.(K^ 

Storekeeper.  1  at  $1,000  (d)    .* 1,000.00 

Storekeeper,  1  at  $1,100  (d)  1.100.00 

Deputy   collector   240.00 

Deputy   collector    800.00 

Deputy  collector  (Chincoteague)   200.00 

Total    66,875.00 

Compensation    65,876.00 

Rents  and  contingent    <  6,078.00 

Total    61,968.00 

DlBtBJCT  OF  NOBTH  CABOUNA 

Collector    I  2,600.00 

Deputy    collector   ; 1.600.00 

Deputy  colleotor  and  inspector  1,400.00 

Inspector  and  clerk,  1  at  $3  1.096.00 

Deputy  collector   300.00 

Deputy   collector   800.00 

Deputy  collector  and  inspector  300.00 

Deputy  ooUector  and  inspector  240.00 

Total 7,736.00 

Compensation    7,735.00 

Rents  and  contingent  469.00 

Total    8,194.00 

DISTRICT  OF  BOUTH  CABOLIMA 

Collector    $  2.500.00 

Deputy  collector 2.000.00 

Deputy  collector  '. , 1,800.00 

Deputy  collector  1,300.00 

Inspector,  1  at  $4  1.460.00 

Inspector   1,200.00 

Inspector,  1  at  $3  1.095.00 

Inspector.  1  at  $3  (ad)  1.095.00 

Clerks,   2  at  $900    1,800.00 

Clerk,   1  at  $720   720.00 

Boatman,  1  at  $40  (g)   480.00 

Engineer    720.01 

(6530) 


Ch.l) 


COLLBCTION  OF  DUTIES  UPON  IMPORTS 


§  5327 


Deputy  collector I  500.00 

Deputy   collector    300.00 

Total    16.970.00 

Compensation    16,970.00 

Rents  and  contingent 782.00 

ToUl     17.752.00 

DI8TBICT  or  GBORaZA, 

Collector   of  customs   "|  8,000.00 

Deputy    collector    2,000.00 

Deputy   collector   1,500.00 

Inspector,  1  at  14  1,460.00 

Inspector,  1  at  $3  1,095.00 

Inspector,  1  at  IS  (a)   300.00 

Stenographer    1,000.00 

Storekeeper,  1  at  $1,100  (a  d  e)  300.00 

Messenger.  1  at  |720  720.00 

Deputy    collector    2,000.00 

Deputy  collectors  and  inspectors,  2  at  $8  2,190.00 

Deputy    collector   1,200.00 

Deputy  collector  and  inspector,  1  at  18  1,095.00 

Deputy  collector,  1  at  |240  240.00 

Total 18,100.00 

Compensation    18,100.00 

Rents   and  contingent  678.00 

Total 18,678.00 

DIBTBICT  OF  IXOBIDA 

Collector  of  customs   $  6.000.00 

Deputy  collector    2.500.00 

Deputy   collector    1,800.00 

Deputy   collector    1,600.00 

Deputy   collector    1.400.00 

Deputy  collector  and  inspector  1,500.00 

Cashier   1,600.00 

Clerk   and    inspector    1,300.00 

Deputy  collector  and  inspector,  1  at  $4  1,460.00 

Clerk  and  inspector  1,200.00 

Deputy  collector  1.300.00 

Inspector,  1  at  $3.60  1.277.60 

Clerk,  1  at  $1,000  ♦ 1.000.00 

Weigher   and    ganger    1,200.00 

Storekeepers,  2  at  $1,200  (d)   2,400.00 

Clerk    1,100.00 

Inspectors,   2  at  $3   2,190.00 

Night  inspectors.  8  at  $2  '. 2,190.00 

Storekeeper,  X  »t  $900  (d)   900.00 

Boatman,   1  at  $2   730.00 

Engineer,!  at  $60  (g)   720.00 

Messenger,  1  at  $60  (g)   720.00 

Appraiser    2,000.00 

Tobacco    examiner    2,100.00 

Kxaminer    1,500.00 

Openers  and  packfrs,  4  at  $2  2,920.00 

Deputy   collector 2,500.00 

Deputy  collector    1,800.00 

Tobacco  examiner  1,800.00 

Cashier    1,400.00 

Storekeeper,  1  at  $1,400  (b)   1,400.00 

Clerk    1,200.00 

Deputy  collector  and  Inspector,  1  at  $3.60  1,277.60 

Deputy  collectors  and  Inspectors,  2  at  $3  2,190.00 

Inspectors,  2  at  $3  (d  a) 2.190.00 

Inspectors,  2  at  $3  2,190.00 

Weigher,   1  at  $3   1,095.00 

Night  inspectors,  3  at  $2.60  2737  50 

Messenger    80(j.oo 

Engineer,  1  at  $70   (g)    840.00 

Assistant  storekeeper,  1  at  $600  (d)   600.00 

Boatman.  1  at  $60  (g)   720.00 

Inspector,  1  at  $2  (a)   730.00 

Laborers,   4  at  $W    (g)    2,880.00 

Laborer,  1  at  $50  (g)   600.00 

Laborer.  1  at  $400  400.0O 

Deputy  collector  and  Inspector  1,800.00 

Clerk  and  inspector,  1  at  $4  1,460.00 

Inspectors,  8  at  $3  2,19o!oO 
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Deputy  collector  and  inspector  I  900.00 

Deputy  collector    1.800.00 

Deputy  coUectore.  2  at  n,400  2,800.00 

Qlerk     1,200.00 

Inspector,  1  at  ^   1,095.00 

Inspectors,  Z  at  |2.50  1,737.50 

Night  inspectors.   2  at  $2   1,460.00 

Deputy  collector,  1  at  |3  (b)  273.00 

Deputy   collector    900.00 

Deputy   collector    1,000.00 

Boatman,  1  at  $80  (g)   360.00 

Deputy  collector,  1  at  |500  600.00 

Deputy  collector,  1  at  $15  (g)  180.00 

Deputy  collector,  1  at  1900  900.00 

Janitor,  1  at  |5  (g)    60.00 

Deputy  collector,  1  at  1900  900.00 

Deputy   colle<<tor    ,. 800.00 

Deputy  collector  .' 730.00 

Deputy  collector  " 912.50 

Inspector    " 547.50 

Inspectors,   2  at  |8  (k)    6,840.00 

ToUl 104.908.00 

Compensation    104,903.00 

Rents   and  contingent ••...  6,167.00 

Total    111.070.00 

DISTRICT  OF  MOBILB 

Collector    |  8,500.00 

Deputy  collector  and  clerk  1.800.00 

Deputy  collector  and   clerk   1.400.00 

Clerks,   2    at   11,200    2,400.00 

Clerk  and  stenographer,  1  at  |1,000  1,000.00 

Inspectors,    2   at  $3 X190.00 

Inspector,  1  at  S3   (ab)    366.00 

Inspectors  and  clerks.  2  at  $3  ....•  2.190.00 

Inspector,  1  at  $2.50   912.50 

Inspector,  1  at  |2.50  (a)   '    912.50 

Night  inspectors.  8  at  $2   2,190.00 

Boatmen.  2  at  $4.80  960.00 

Deputy  collector  and  inspector  1,400.00 

Deputy  collector  and  inspector 1,400.00 

Deputy  collector  and  inspector.  1  at  $3   1.006.00 

Deputy  collector  and  inspector,  1  at  $3   1.095.00 

ToUl     ^ 24.8U.00 

Compensation    24.811.00 

Rents  and  contingent   2.692.00 

Total    •. 27.503.00 

DI8TBICT  OF  NBW  ORLSANS 

Collector    of   customs    I  7.000.00 

Deputy  collectors.  8  at  $8,000  9,000.00 

Deputy  collector  2.500.0t 

Cashier    2,500.00 

Deputy   collector    ^ 2.200.00 

Weigher    2.000.00 

Deputy  collector  and  storekeeper  2.000.00 

Clerk    2,000.00 

Chief  Inspector   2,000.00 

Clerks.   2  at  $1,800   .- 8,600.00 

Deputy  collector.  1  at  $1,800  1,800.00 

Clerk,  1  at  $1,700  1,700.00 

Clerks.   11   at   $1,600    17,600.00 

Deputy  collector  and  inspector  1,600.00 

Clerk    1,500.00 

Inspectors,  10  at  $5.50  18.250.00 

Inspectors.   23   at  $4    33.580.00 

Storekeepers,  4  at  $1,400  (d)  5.600.00 

Assistant  ganger   1.400.00 

Clerks,   9   at   $1,400    12,600.00 

Clerk,  1  at  $1,300  1,300.00 

Clerks.    6    at    $1,200    6,000.00 

Assistant  weighers,   16  at  $1,200   19.200.00 

Assistant  weighers,  3  at  $1,200  (a)  8,600.00 

Night  inspectors,  23  at  $3  25,185.00 

Clerks,   2  at  $1,100  2,200.00 

Inspectors,  18  at  $3   19.710.00 

Clerks,  6  at  $1,000  6.000.00 
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Stenographers  and  typewriters,  3  at  $1*000   I       3,000.00 

Keeper  of  scales,  1  at  $1,000  1.000.00 

Inapectresses.  2  at  11,000  2,000.00 

Foreman,    1   at   n.000   : 1,000.00 

Clerk.  1  at  1900  900.00 

Boatman,  1  at  $840  840.00 

Opener  and  packer,   1  at  $840   840.00 

Clerk,  1  at  $840  840.00 

Messengers,   5  at  $720    8,600.00 

Elevator  conductor,  1  at  $720  720.00 

Laborers,  4  at  $720  ; 2,880.00 

Laborers,  9  at  $600  6,400.00 

Naval    officer 6,000.00 

Deputy  naval  officer  2,600.00 

Clerks,  3  at  $1,800  6.400.00 

Clerks,  2  at  $1,600 8,200.00 

Clerk,  1   at  $1,000  1,000.00 

Messenger,  1  at  $720  720.00 

Appraiser    8,000.00 

Assistant  appraisers,  2  at  $2,500  6,000.00 

Examiner  of  drugs 1,000.00 

Examiner    2,000.00 

Examiner,  1  at  $1,900  1,900.00 

Assistant  examiner  of  drugs,  1  at  $1,800  1,800.00 

Examiners.  4  at  $1,800   7,200.00 

Examiner,  1  at  $1,400  1,400.00 

Clerk.  1  at  $1,800  1,800.00 

Clerk,  1  at  $1,600   1,600.00 

Stenographer  and  typewriter   1,200.00 

Clerks,   8  at  $1,000  f 8,000.00 

Samplers.   2  at  $1,000    2,000.00 

Openers  and  packers,  8  at  $840  6,720.00 

Sugar  samplers,  20  at  $840   9,800.00 

Messengers,  2  at  $720  1,440.00 

Laborers.   4   at  $720    2,880.00 

Laborers.  8  at  $600  4,800.00 

Deputy  collector.  1  at  $1.50 '  300.00 

Deputy  collector  1,000.00 

Surveyor    8,500.00 

Deputy  surveyor   2,600.00 

Clerk    1,800.00 

Clerk    1,600.00 

Messengers,   2  at  $720   1.440.00 

824,956.00 

Compensation    324,956.00 

Rents  and   contingent 26,142.00 

Total    860.097.00 

DISTBICT  07  BABIMH.  TBX. 

Collector    $      8,000.00 

Deputy  collector  and  inspector   1,800.00 

Deputy  collector  1,400.00 

Deputy  collector  and  inspector,  1  at  $3  1,096.00 

Inspectors.  2  at  $8  '. 2,190.00 

Boatman.   1  at  $900  900.00 

10,386.00 

Compensation    10,885.00 

Rents  and  contingent   797.00 

Total    : U,182.00 

DISTBICT  or  GALVESTON.   TBX. 

Collector    $      6,000.00 

Deputy    collector   3,000.00 

Deputy    collector    2,250.00 

Cashier    2,250.00 

Chief  inspector.  1  at  $5.50  (f)   2,007.00 

Clerks.   3  at  $1,800  5,400.00 

Examiner.  1  at  $4.60   1,642.50 

Clerk    1,600.00 

Deputy  collector  and  inspector.  1  at  $4.50  1,642.50 

Inspectors,  10  at  $4  1,460.00 

Assistant  weigher  and  admeasurer.  1  at  $4 1,460.00 

Examiner.  1  at  $4   1,460.00 

Storekeeper,  1  at  $1,400  (d)    1,400.00 

Clerks.  2  at  $1,400  2,800.00 

Inspectors.   10   at  $3 10,950.00 

Night  inspectors,  8  at  $3  8,760.00 
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Night  Inspector.  1  at  |S  (a)  |  1.005.00 

Captidn -boatman.  1   at  $90   (g)    1.080.00 

Boatman  and  searcher.  1  at  $3  1,096.00 

Clerk  and  Inspectress,  1  at  $1,000  1^000.00 

Clerk  and  inspectress.  1  at  $900  900.00 

Engineer-boatman.  1  at  $75  (g)  900.00 

Opener  and  packer.  1  at  $840  840.00 

Deputy   collector   1,600.00 

Deputy  collector,  1  at  $1  (g)   12.00 

Deputy    collector    1.6OO.0O 

Mounted  inspector,  1  at  $4  (e)  1.400.00 

Clerk  and  storekeeper.  1  at  $1,200  1.200.00 

Clerk  and  inspector,  1  at  $1,200  ^ 1.200.00 

Deputy  collector,   1  at  $1,500    1.500.00 

Night  inspector.  1  at  $3  1,095.00 

Deputy  collector,  1  at  $1,200   : 1,200.00 

Total     70,919.50 

Compensation    70.919.60 

Rents   and  contingent   9,751.00 

Totel  80,670.50 

DISTBICT  07  LABBOO.  TBX. 

Collector , |  8.500.00 

Deputy   collector    1,800.00 

Cashier    • 1.200.00 

Inspectors.  6  at  $3  , 6,670.00 

Deputy  collectors  and  Inspectors.   2  at  $3  2.190.00 

Inspector,  1  at  $3  1,095.00 

Janitor  and  messenger,  1  at  $2   730.00 

Mounted  Inspectors,  4  at  $4   (e) 5,840.00 

Deputy  collectors.  2  at  $1,800  S.COO.OO 

Mounted  inspectors.  6  at  $4  (e) 8.760.00 

Clerk.    1   at  $1,200    1.200.00 

Inspectress,   1  at  $3    1.095.00 

Inspector,  1  at  ^  (d)  1.096.00 

Clerk,  1  at  $1,000  1.000.00 

Deputy  collector,  1  at  $1,800 1.800.00 

Mounted  inspectors,  10  at  $4  (e)    14.600.00 

Deputy  collector  and  inspector,  1  at  $4  (e)  1,460.00 

Deputy   collector    1.200.00 

Inspectors.   2  at  $3    2.190.00 

Deputy  collectors  and  inspectors.  2  at  $3  2.190.00 

Stenographer  and  typewriter  1.000.00 

Messenger    900.00 

Inspectresses.  3  at  $2  2.190.00 

Mounted  inspectors,  4  at  $4  (e)  6.840.00 

Deputy  collector  and  inspector,  1  at  $4   (e)   1,460.00 

Mounted  inspector,  1  at  $4  (e)  1.460.00 

Deputy  collector.  1  at  $4  (e)  1.460.00 

Mounted  inspectors,  3  at  $4  (e)  4,380.00 

Deputy  collector.  1  at  $4  (e)    1.460.00 

Mounted   inspectors.   2   at  $4    (e)    2,920.00 

Deputy  collector,  1  at  $4  (e)   1.460.00 

Totel     87.645.00 

Compensation    87.645.00 

Rente  and  contingent 1,532.00 

Total    89.177.00 

DISTRICT  OF  BL  PASO.  TBX. 

Collector    |  4,600.00 

Deputy  collector  2.200.00 

Inspector  and  examiner  1.800.00 

Deputy    collector    1.600.00 

Cashier 1,500.00 

Mounted  inspectors.  18  at  $4  (e)   26,280.00 

Inspector.  1  at  $4  1.460.00 

Clerks.  3  at  $1,400 4,200.00 

Superintendent  of  inspectors,  1  at  $4.50  (e)   .-. 1,642.60 

Deputy  collector  and  inspector,  1  at  $1,400  1,400.00 

Storekeeper,  1  at  $1,400  (d)    1,400.00 

Sampler  and  assistent  storekeeper,  1  at  $1,400  (d)  1.400.00 

Ore  sampler,  1  at  $1,400  (d) 1,400.00 

Inspector  and  assistant  examiner,  1  at  $1,400  T 1,400.00 

Storekeeper.  1  at  $1,200  (d)  1.200.00 

Ore  sampler,  1  at  $1,200  (d)  1,200.00 

Stenographer  and  typewriter,  1  at  $1,200   1.200.01 
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Inspectors,  9  at  |8  t  9,865.00 

Nlsht  inspectors,  2  at  |3  2.190.00 

Clerk,  1    at  $1,000   1,000.00 

Inspectresses,  2  at  $3   2,190.00 

Opener  and  packer,  1  at  $720  720.00 

Deputy  collector.  1  at  $4  (e)  1,460.00 

Mounted  inspectors,  4  at  $4  (e)  5,840.00 

Total    79,087.60 

Compensation     79,037.60 

Rents  and  contingent  2.626.00 

Total 81,663.60 

DISTBICT  07  BAOLB  PASB,  TBX. 

Collector $  4.000.00 

Deputy    collector    '. 1.800.00 

Deputy  collector  and  inspector.  1  at  $4  (d)  1,460.00 

Mounted  inspectors.  9  at  $4  (d)  13,140.00 

Cashier,  1  at  $1,400  1.400.00 

Clerk  and  storekeeper,  1  at  $3 1,095.00 

Inspectors,  6  at  $6  6.475.00 

Messenger,  1  at  $1.69  647.60 

Laborer,   1   at   $1.50    647.60 

Mounted  inspectors.  4  at  $4  (e)  6.840.00 

Deputy  collector,  1  at  $4  (e)   1,460.00 

Mounted  inspectors.  2  at  $4  (e)   2.920.00 

Deputy  collector,  1  at  $4  (e)    1,460.00 

Totol    41.146.00 

Compensation    41.146.00 

Rents  and  contingent  2,854.00 

Totol    * 43,999.00 

DISTBICT  OF  ABIZONA 

Collector    -w....  $  3,500.00 

Deputy  collector  1.800.00 

Cashier    1,400.00 

Deputy  collector  and  clerk  1,200.00 

Deputy  collector  and  inspector,  1  at  $3.60  1.277.60 

Stenographer  and  clerk  1.200.00 

Inspectors.  4  at  $3  4,380.00 

Mounted  inspectors.  5  at  $4  (e)    7.300.00 

Watchman-Inspectors,  8   at  $3    3,285.00 

Janitor.  1  at  $60  (g)  720.00 

Inspectress,  1  at  $2  730.00 

Deputy   collector   /. 1.400.00 

Clerk    1.200.00 

Mounted  inspectors,  2  at  $4  (e)  2.920.00 

Deputy  collector  and  inspector.  1  at  $4  (e) 1,460.00 

Mounted  Inspector.  1  at  $4   1,460.00 

Deputy  collector  and  inspector,  1  at  $3.50  (f) 1,277.60 

Mounted  inspector,  1  at  $4  (e)   1,460.00 

Deputy  collector  and  Inspector.  1  at  $1,400  1.400.00 

Clerk    , 1.200.00 

Watchman-inspector.  1  at  $3.50  1,277.50 

Mounted  inspector,  2  at  $4  (e)  2,920.00 

Total     44,767.50 

Compensation    44,767.50 

Rents  and  contingent  3.426.00 

Total    48,193.60 

DISTBICT  OF  BOUTHBRN  CALIFORNIA 

Collector  of  customs  $  5,000.00 

Deputy   collector    2,000.00 

Chief  examiner 1,800.00 

Szaminer    1.600.00 

Deputy  collector  and  clerk  1,400.00 

Weigher  and  ganger,  1  at  $3.50  1,277.50 

Deputy  collectors  and  clerks,  3  at  $1,200   3,600.00 

Clerks,  2  at  $1,200   2.400.00 

Storekeepers,  2  at  $1,200  (d)  2.400.00 

Bxaminer,  1  at  $1.200 1,200.00 

Clerks,  2  at  $1.100 2,200.00 

Clerks.  2  at  $1,000   2,000.00 

Inspectors,  7  at  $3  7,665.00 


(6535) 


5327 


COLLECTION  OF  DUTIES  UPON  IMPORTS 


(Tit.  34 


Inspector,  1  at  |3  (a)  I  1.095.00 

Assistant  weigher  and  ganger,  1  at  $3  1,095.00 

Clerk  and  sampler,  1  at  |1,000  l.OOO.M 

Sampler.  1  at  $900  900,00 

Openers  and  packers.  2  at  |1.840   1,680.00 

Meswenger,  1  at  $840  840.00 

Night  Inspectors,  2  at  $840  1,680.00 

Inspector,  1  at  $1  per  month  12.00 

Deputy  collector  and  clerk   1,200.00 

Inspector,  1  at  $3  1,095.00 

Deputy    collector    2,000.00 

Deputy  collector  and  Inspector  3,400.00 

Clerk 1,400.00 

Deputy  collector  and  inspector,  1  at  $3.50  1.277.50 

Deputy  collectors  and  inspectors,  2  at  $1,200  2,400.00 

Inspectors,   3  at  $3   (a)    3,283.00 

Watchmen,  8  at  $3  3.285.00 

Boatman,  1  at  $60  per  month  720.00 

Deputy  collector,  1  at  $4  (e) 1.460.00 

Mounted  inspectors,  2  at  $4  (e)  2,920.00 

Deputy  collector  and  inspector  (train),  1  at  $3  1,095.00 

Deputy  collectors  and  Inspectors,  2  at  $4  (e) 2,920.00 

Deputy  collectors  and  inspectors,  2  at  $4  (e) 2,920.00 

Inspectress,   1  at  $3    1,095.00 

Deputy  collector  and  Inspector,  1  at  $4  1,460.00 

Total    74,777.00 

Compensation     74,777.00 

Rents  and  contingent  9,356.00 

Total    84.133.00 

DISTRICT  07  SAN  FRANCISCO 

Collector    $  7.000.00 

Deputy  collectors,  2  at  $3,500  7,000.00 

Deputy  collector,  1  at  $3,000 8.000.00 

Deputy  collector  3,500.00 

Clerk    2,500.00 

Clerk     2,400.00 

Cashier    ..:. , 2,250.00 

Clerks,  2  at  $2,200  4,400.00 

Clerks.  5  at  $2,000 10.000.00 

Ganger,  I  at  $2,000  2,000.00 

Weigher,  1  at  $2,000  2.000.00 

Inspectors,  20  at  $5  36,500.00 

Clerks,    12   at    $1,800   21,600.00 

Clerks,  8  at  $1,600   12,800.00 

Inspectors,  21  at  $4  30.660.00 

Assistant  gauger,  1  at  $1,400  1.400.00 

Assistant  weighers.  25  at  $4  86.600.00 

Clerks,  9  at  $1,400  12,600.00 

Deputy  collector,  1  at  $1,400  1,400.00 

Storekeepers,  7  at  $1,400  (d)   9.800.00 

Storekeeper,  1  at  $1,400    (ad) 1.400.00 

Clerks,  7  at  $1,200  8.400.00 

Deputy  collector  and  clerk 1.200.00 

Stenographer  and  typewriter  1.200.00 

Assistant  chemist 1.200.00 

Clerks,   3   at  $1,000    1 8.000.00 

Clerk  and  messenger  1.000.00 

Inspectors,  24  at  $3 26,280.00 

Inspectresses,   2  at  $3    2,190.00 

Customs  guards,  20  at  $960   19,200.00 

Messenger,    1  at  $900    '. 900.00 

Opener  and  packers,  2  at  $840 1,680.00 

Customs   guards,   18   at   $840    15,120.00 

Clerks,  4  at  $840  3,360.00 

Laborers,  46  at  $840  38,640.00 

Messengers,   6   at  $840    6,040.00 

Customs  guards,  2  at  $780 1,560.00 

Laborers,  29  at  $0.40   (ag)    24,360.00 

Cu<stoms  guards.  10  at  $720  7,200.00 

Naval  officer 5,000.00 

Deputy  Naval  officer 8,000.00 

Clerk,  1  at  $1,800  1,800.00 

Clerks,    6   at    $1,600    9,600.00 

Clerks,   3  at  $1,400   4.200.00 

Clerks.  2  at  $1,200  2.400.00 

Clerk.  1  at  $1,000  1,000.00 

Surveyor 5,000.00 

Deputy  surveyor  2.700.00 

Clerk    2,200.00 

Clerk,  1  at  $1,800  1,800.00 
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Clerk,  1  at  11.460 |       1,460.00 

Clo'k  and  stenographer,  1  at  $1,200  1.200.00 

Appraiser    4,000.00 

Assistant  appraisers.  2  at  $2,600  5.000.00 

Special  examiner  of  drugs  2.500.00 

Chief  examiner.  1  at  $2.500 2,600.00 

Examiner.  1   at  $2,400 2.400.00 

Bxamlners,  2  at  $2,200  4,400.00 

Examiners.  2  at  $2,000  4,000.00 

Clerk.   1  at  $2,000  2.000.00 

Examiners.    3    at   $1,800 6,400.00 

Examiners,  4  at  $1,600  6,400.00 

Chemist.  1  at  $1,400    1,400.00 

Examiners,  2  at  $1,400  r 2,800.00 

Clerks.  2  at  $1,200 2.400.00 

Stenographer  and  typewriter,  1  at  $1,200  1,200.00 

Samplers,  2  at  $1,200  2,400.00 

9oreman,  1  at  $1,100  1,100.00 

Classified  employee,  1  at  $840 840.00 

Sleyator  conductor.  1  at  $840  840.00 

Laborers.  18  at  $840  15.120.00 

Messenger.  1  at  $840  840.00 

Openers  and  packers.  9  at  $840  '      7,560.00 

Deputy  collector  1,400.00 

Deputy  collector  and  inspector,  1  at  $3  1.096.00 

Total    491,195.00 

Compensation   491,196.00 

Rents  and  contingent   47,557.00 

Total 688.752.00 

DISTBICT  OF  OREOON 

Collector $      4.600.00 

Deputy  collector 3.O0O.0O 

Cashier   • 2.200.00 

Inspector.  1  at  $6  1.826.00 

Deputy  collectors,  2  at  $1,600  8.200.00 

Clerk    1,500.00 

Assistont  weighers.  2  at  $4  2.920.00 

Clerk    1,200.00 

Stenographer    1.200.00 

Inspectors.  7  at  $8.50  8.942.60 

Inspectors,  4  at  $3.60  (a)    5.110.00 

Messenger   1,000.00 

Night  Inspectors,  6  at  $3  5.475.00 

Night  inspectors,  2  at  $3  (a)  2,190.00 

Engineer 900.00 

Opener  and  packer,  1  at  $840 840.00 

Laborers.  3  at  $840  2.460.00 

Stenographer  and  typewriter,  1  at  $840  840.00 

Appraiser    8.000.00 

Chief  examiner 1,800.00 

Examiner    1,500.00 

Examiner  * 1,200.00 

Openers  and  packers,  2  at  $840  1,680.00 

Laborers.  2  at  $720  1,440.00 

Deputy  collector  1,800.00 

Deputy   collector  and  Inspector   1.400.00 

Inspectors,  2  at  $3.50  2.555.00 

Inspectors.  2  at  $3.60  (a)   2,565.00 

Wheelman.  1  at  $1,200  1.200.00 

Engineer.  1  at  $1,200  1,200.00 

Phreman,  1  at  $720  720.00 

Deck  hand,  1  at  $720  720.00 

Deputy  collectors,  2  at  $300  ^ 600.00 

Total    72.672.50 

Compensation    72,672.50 

Rents  and  contingent  4,986.00 

Totel    77,668.50 

DISTRICT  OF  WASHINGTON 

Collector $      6.000.00 

Deputy  collector  8,000.00 

Deputy    collector    , 2.200.00 

Cashier   « 2,000.00 

Deputy  collector  and  examiner   1,800.00 

Clerk    ^....  1.800.00 

Clerk    : 1,600.00 
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Deputy  collector  and  inspector  |       ±,€00,00 

Deputy  collector  and  examiner  1,600.00 

Examiner    1.600.00 

Clerk    1.500.00 

Examiners.  2  at  |1,500  8.000.00 

Deputy  collectors  and  inspectors,  2  at  |1,400  2.800.00 

Clerk    1,400.00 

Deputy  collectors.  2  at  $1,400  2,800.00 

Deputy  collector  1;300.00 

Clerk    1,300.00 

Deputy   collectors.    2   at  $1,300    2.600.00 

Clerk l.aOO.OO 

Inspectors.  2  at  $3.50   2.655.00 

Deputy  collector  and  inspector.  1  at  $3.60  .,.» 1,277.60 

Clerk,  1  at  $3.60   1,277.60 

Inspectors.  10  at  $3.60  12.775.00 

Clerk,  1  at  $1,200  1.200.00 

Storekeeper.  1  at  $1,200  (d)  1,200.00 

Night  Inspectors,  9  at  $3  9,855.00 

Openers  and  packers,  4  at  $840  3,360.00 

Messenger.  1  at  $840  840.00 

Night  inspectors,  11  at  $3  (not  to  exceed  $300)  8.300.00 

Inspe^tress.  1  at  $3  (not  to  exceed  $300)  300.00 

Laborers.   2   at  $720   1.440.00 

Deputy  collector 1,600.00 

Deputy  collector  and  inspector  «....  1,400.00 

Deputy  collector  and   inspector.  1  at  $3.60  1.277.60 

Inspector.  1  at'$3.60  «. 1.277.60 

Boatmen,  2  at  $900  1,800.00 

Night  inspector.  1  at  $3  1.095.00 

Deputy  collector.  1  at  $3.50  1,277.60 

Inspectors.  3  at  $3  8,285.00 

Deputy  collector 8,000.00 

Tea  examiner 1,800.00 

Deputy   collector    1,500.00 

Deputy  collectors,  2  at  $1,400  2,800.00 

Deputy  collectors  and  inspectors.  2  at  $1,400 2,800.00 

Deputy  collector  and  inspector.  1  at  $3.50  -, 1.277.60 

Inspectors.  7  at  $3.50  8.842.60 

Night  inspectors,  6  at  $3  6,570.00 

Night  inspector.   1  at  $2.50    912.60 

Opener  and  packer.  1  at  $840  840.00 

Night  inspectors.  6  at  $3  (not  to  exceed  $300)   1,500.00 

Deputy  collector  1.600.00 

Inspector.  1  at  $3.60  1.277.60 

Deputy  collector.  1  at  $3.60  1.277.60 

Deputy  collector.  1  at  $4  1.460.00 

Deputy   collector    300.00 

Deputy   collector    1,600.00 

Deputy  collector  1,300.00 

Inspectors,  3  at  $3.60  3,832.50 

Night  inspectors,  8  at  $3 3,285.00 

Deputy  collector.  1  at  $4  1,460.00 

Deputy  collector.  1  at  $3.60  l,2n.50 

Deputy   collector    1,400.00 

Deputy  collector  and  inspector.  1  at  $3.50 1,095.00 

Deputy    collector   1,400.00 

Deputy  collector  and  inspector.  1  at  $3.50  1,277.60 

Inspectors,   4   at  $3.50    5,110.00 

Deputy   collector    1,400.00 

Deputy   collector 1,400.00 

Night  inspectors.  8  at  $3  3,285.00 

Deputy  collector  1,400.00 

Inspector.  1  at  $3.60  1,277.50 

Deputy  collector.  1  at  $3.60  1,277.50 

Deputy  collector.  1  at  $3.50  1.277.50 

Deputy  collector,  1  at  $3.50  1,277.50 

Deputy  collector.  1  at  $3.50  1,277.60 

Deputy   collector    1,000.00 

Deputy  collector.  1  at  $3.50  1,277.50 

Deputy  collector,  1  at  $3.50  1.277.60 

Deputy  collector,  1  at  $1,200  1.200.00 

Total    173,016.00 

Compensation    173,015.00 

Rents  and  contingent  18,025.00 

Total  191,040.00 

DISTBICT  or  ALASKA 

Collector  of  customs  $      4,000.00 

Deputy  collector  and  inspector 2,500.00 

Deputies.  »at  $2,200  4,400.00 

Deputies,  2  at  $6  (ao) 2.9:8.00 
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Deputy,   1  at   $6   (a  c  d)    .|  1,464.00 

Deputy,  1  at  16  (c)    1,464.00 

Deputies.  6  at  12,000  10,000.00 

Deputies,  3  at  $1,800  5,400.00 

Stenographer  and  typewriter,  1  at  J1,8U0  1,800.00 

Deputy  collectors  and  inspectors,  2  at  $1,600  3,200.00 

Deputy.  1  at  $1,400  1,400.00 

DepuUes,  10  at  $4  (ac)  9,760.00 

Deputy,  1  at  $4   (a  c  d  )   976.00 

Deputies,  9  at  $4  (a  I) 2,700.00 

Deputy.  1  at  $8.60  (a  b)   , 300.00 

Deputy,   1  at  $300   (c)    200.00 

Deputy,  1  at  $1  1.00 

Total  62.493.00 

Compensation    52.493.00 

Rents  and  contingent  9.297.00 

Total    61,790.00 

DISTRICT  or  KAWXn 

Collector $  B.000.00 

Chief  examiner 8.500.00 

Deputy  collector  8,000.00 

Bzaminer  and  gauger   2.400.00 

Clerk    2.200.00 

Deputy  collector  and  cashier    2,000.00 

Deputy    collectors,   3   at  $1,800    6,400.00 

Examiners,  3  at  $1,800  5,400.00 

Deputy  collector,  1  at  $1,800  1,800.00 

Clerk,  lat  $1,600 1,600.00 

Deputy  collectors,  2  at  $1,500  |,000.00 

Examiners,  2  at  $1,500  3,000.00 

Stenographer  and  typewriter,  1  at  $1,400  1,400.00 

Weigher,  1  at  $4  1.460.00 

Clerk.  1  at  $1,500  1.500.00 

Clerks,    2  at  $1,400    2,800.00 

Deputy  collectors,  2  at  $1,400  2,800.00 

Deputy  collector  and  inspector,  1  at  $4  1.460.00 

Inspectors,   U   at  $4    16,060.00 

Clerks,  8  at  $1,200  3,600.00 

Sampler,  1  at  $1,200  1,200.00 

Assistant  gauger,  1  at  $1,200  '....  1,200.00 

Inspectress.  1  at  $1.200 1,200.00 

Night  inspectors,  14  at  $3   15,330.00 

Deputy  collector,  1  at  $900  900.00 

Deputy   collector  and  inspector,  1  at  $900 900.00 

Messenger.  1  at  $840  840.00 

Foreman  of  laborers,  1  at  $720  720.00 

laborers.  U  at  $489  6,280.00 

Total  96,950.00 

Compensation   96.950.00 

Rents   and  contingent   4,688.00 

ToUl  101,688.00 

DI8TBICT  OF  MONTANA  AND  IDAHO 

Collector    $  8,500.00 

Deputy  collector  2,000.00 

Clerk  ...r. 1,400.00 

Clerk    1,200.00 

Stenographer  and  typewriter  1,000.00 

Deputy  collector  and  inspector,  1  at  $4  .* 1,460.00 

Mounted  inspector,  1  at  $8.50  (f)  1,277.50 

Inspector,  1  at  $3  1,095.00 

Mounted  inspector,  1  at  $8.60  (f)  1,277.50 

Deputy  collector,  1  at  $3.50   1,277.50 

Mounted  inspector.  1  at  $3.50  (f)  1,277.50 

Deputy  collector,  1  at  $4  1.460.00 

Deputy  coUeetor,  1  at  $4  1,460.00 

Mounted  inspectors,  2  at  $3.50  (f)..... 2.555.00 

Deputy  oollector,  1  at  $4 1,460.00 

Mounted  inspector.  1  at  $8.50  (0  1,277.50 

Mounted  inspector,  1  at  $3.50  (0  1,277.50 

Mounted  inspector,  1  at  $3.60  (f)  1,277.50 

27,582.50 

Compensation    27.632.50 

Rents  and  contingent  2.760.00 

Total    80.292.50 
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DISTRICT  07  DAKOTA 

Collector  of  customs v I  S,600.00 

Deputy    collector l.eOO.OO 

Deputy  collector  and  Inspector,  1  at  |S  (a) 1,095.00 

Deputy  collectors  and  Inspectors,  4  at  |3  4,380.00 

Deputy  collectors.   2  at  13.50  2.665.00 

Deputy  collector.  1  at  |3   1,095.00 

Inspector.   1  at  |S   1.095.00 

Deputy  collector.  1  at  $4  1,460.00 

Deputy  collectors  and  inspectors,  2  at  13.60  (0   2.555.00 

Deputy  collector.  1  at  13.50   (f)    1,277.60 

Deputy  collector.  1  at  $3.60   (f)    .». 1.277.50 

Deputy  collector.  1  at  13.60   (f)   1.277.60 

Deputy  collector.  1  at  $3.60  (f)    1.277.60 

Deputy  collector.  1  at  13.50   (f)    1.277.60 

Deputy  collector.  1  at  $3.60   (f)    1,277.50 

Deputy  collector.  1  at  $3.60   (f)   1.277.50 

Deputy  collector.  1  at  $3.60   (f)    1.277.60 

Deputy  collector.  1  at  $8.50   (f)   1,277.60 

Deputy  collector.  1   at  $3.50   (f)    1.277.50 

Deputy  collector.  1  at  $3.50   (f) 1.277.50 

Total  83.887.50 

Compensation 83,387.50 

Rents  and  contingent  1.796.00 

Total    85,183.50 

DI8TBICT  OF  MINNESOTA 

Collector    $  4.000.00 

Deputy  collector   2.600.00 

Deputy   collector    2.000.00 

Deputy  collectors.  2  at  $1,600  3.200.00 

Tea   examiner    1,500.00 

Clerk.  1  at  $1,500  1.500.00 

Inspector.  1  at  $4  1.460.00 

Deputy  collector  and  inspector,  1  at  $4  (f)   1,460.00 

Clerk,  1  at  $1,200   1.200.00 

Deputy  collector  1,200.00 

Deputy  collectors  and  inspectors,  2  at  $3.50  (f)  2,555.00 

Inspector.  1  at  $3  1.095.00 

Storekeeper,  1  at  $3  (d)   1.095.00 

Clerks.  2  at  $1,000  2,000.00 

Storekeeper,  1  at  $2.50  (d) 912.50 

Watchman.  1  at  $660  660.00 

Deputy   collector   2,400.OJ 

Deputy  collector  1.600.00 

Clerk  : 1,500.00 

Deputy  collector.  1  at  $4* 1,460.00 

Deputy  collector / 1.400.00 

Deputy  collector,  1  at  $3.50  1,277.50 

Inspectors,  2  at  $3 2,190.00 

Storekeeper,  1  at  $2.50  (d)  912.50 

Laborer.  1  at  $2 , 730.00 

Totol     , 41,807.60 

Compensation    41.807.60 

Rents  and  contingent  ^^.  4,859.00 

Total  46.666.50 

DISl-RICT  OF  DULUTH  AND  8XTPBRIOB 

Collector  of  customs $  4.000.00 

Deputy    collector    .....' 1,800.00 

Deputy  collector  and  inspector  1.277.60 

Deputy  collector.  1  at  $3.50  1,277.60 

Deputy  collectors  and  Inspectors,  2  at  $3  (c)  1.260.00 

Deputy  collectors  and  Inspectors.  2  at  $3  2.19O.O0 

Inspector.  1  at  $3   (b)    276.00 

Storekeepers.  2  at  $3  (d) 2.190.00 

Storekeepers  and  inspectors,  4  at  $3  (d) 4,380.00 

Deputy  collector  and  storekeeper,  1  at  $75  (c  d  g)  ^  625.00 

Deputy  collectors  and  storekeepers,  2  at  $65  (c  d  g)   ""  715.00 

Inspector  and  engineer,  1  at  $65  (b  g)   195.00 

Deputy  collector  and  inspector,  1  at  $1  (c  g)   7.00 

Deputy  collector  1,800.00 

Deputy  collectors,  2  at  $3  (d)  2,190.00 

Deputy  collectors  and  inspectors,  2  at  $3  -    2,190.00 

Inspectress,   1  at  $2 730.00 
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Deputy  coUectors.  8  at  $3  (d) I  3,285.00 

Deputy  collector,  1  at  $3.50  *  1,277.50 

Deputy  collector,  1  at  $3.60  1,277.50 

Deputy  collector  and  inspector,  1  at  |3  1,095.00 

Inspector.  1  at  |3  1.095.00 

Deputy   collectors,   2  at  $3.50   2.555.00 

Deputy  collector,  1  at  13  1.096.00 

Inspector,  1  at  13  1.095.00 

Deputy  collector,  1  at  $3.60  1,277.60 

Inspector  (Lake  of  Woods),  1  at  |50  (o  d  g) 350.00 

Deputy  collector,  1  at  |3   1,095.00 

Deputy  collector  and  inspector,  1  at  |3  1,277.60 

Deputy  collector,  1  at  |1  (eg) 7.00 

Deputy  collector  and  inspector,  1  at  |2.60  (o)  525.00 

Deputy  collector,  1  at  |8  1,095.00 

Inspector,  1  at  |3  1,095.00 

Inspector,  1  at  48  1.095.00 

47.695.00 

CompensaUon    47,596.00 

Rents    and    conUngent   4,142.00 

Total    61,787.00 

DI8TBZCT  or  WIflCOMSIN 

Collector    I  4.600.00 

Deputy  collector  2,500.00 

Deputy  collectors.  9  at  $1,800  • 3.600.00 

Deputy   collector 1.800.00 

Weigher  and  gauger  1.500.00 

Deputy   collector   1.400.00 

Deputy  collector  1.400.00 

Deputy  collector,  1  at  $4  1.460.00 

Inspector,  1  at  |3.60   1,277.60 

Deputy  collectors  and  inspectors,  3  at  |3.60  3,832.50 

Deputy  collector.  1  at  |3.50  1,277.50 

Inspector.  1  at  |3   ,. 1,095.00 

Storekeeper,  1  at  n,000  1,000.00 

Deputy  collector  ; 1,000.00 

Clerk    1,000.00 

Opener  and  packer  840.00 

Laborer,  1  at  $60  (g) ...^ 720.00 

Deputy  collector  300.00 

Deputy  collector  300.00 

Deputy   collector   250.00 

Deputy   collector    250.00 

Deputy  collector  800.00 

Deputy  collector  300.00 

Deputy  collector 300.00 

Deputy  collector  800.00 

Total   32.602.60 

Compensation    ; 32,502.50 

Rents   and  contingent   1.158.00 

Totol    33.660.60 

'   DISTBICT  or  inCHXOAN 

Collector  of  customs  I  6,000.00 

Deputy    collector 2.750.00 

Cashier    1,800.00 

Deputy  collectors,  2  at  $1,600  3,200.00 

Deputy  collector,  1  at  $1,400 1.400.00 

Deputy  collector,  1  at  $1,400 1.400.00 

Deputy  collectors,  3  at  $1,300  ; 8,900.00 

Clerks,  8  at  $1,300  8,900.00 

Stenographer    1,200.00 

Deputy  collector,  1  at  $1,200   1,200.00 

Deputy   collector   1,200.00 

Deputy  collector,  1  at  $1,200   (d)   1,200.00 

Depu^  collectors,  2  at  $3  2,190.00 

Storekeeper,  1  at  $1,100  (d)  1,100.00 

Clerk.  1  at  $3  (c)  g25.00 

Deputy  collectors,  36  at  $3  39.420.00 

Deputy  collectors,  2  at  $3  (b) 540.00 

Deputy  collectors  and  inspectors,  4  at  $3  , 4,880.00 

Deputy  collector  and  Inspector,  1  at  $3  (b) 540.00 

Inspector,  1  at  $3  (o)  825.00 

Inspectors,  6  at  $3  6.570.00 

Inspector,  1  at  $3  (d)   1,095.00 

Inspector,  1  at  $3  (o  d)  •• 826.00 
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stenographer  and  typewriter  , |       1,000.00 

Clerk/  1   at  |2 840.00 

Messenger.  1  at  $730  730.00 

Inspectress,  1  at  |2  730.00 

Laborer,  1  at  |25  (g)  800.00 

Appraiser    8,000.00 

Examiner.  1  at  $1,800    1.800.00 

Examiner,  1  at  $1,600  1.600.00 

Examiner,  1  at  $1,400  1.400.00 

Clerk.  1  at  $1,200  1.200.00 

Clerk,   1   at  $1,100    1.100.00 

Opener  and  packer   840.00 

Laborer    720.00 

Deputy  collector.  1  at  $0.50  (c)  122.00 

Deputy  collector,  1  at  $1  (c)   244.00 

Deputy  collector.  1  at  $0.50  (c)  122.00 

Deputy  collector,  1  at  $1.50   547.00 

Deputy  collector  and  Inspector,  1  at  $1.20  438.00 

Deputy  collector.  1  at  $0.50  (c)  122.00 

Deputy  collector.  1  at  $1.50  547.50 

Deputy  collector,  1  at  $0.75  (c)  183.00 

Deputy  collector,  1  at  $0.50  (c)  122.00 

Deputy  collector,  1  at  $1.10  401.50 

Deputy   collector.  1  at  $0.50    (c)    122.00 

Deputy    collector   2,000.00 

Deputy  collector.  1  at  $4   1,460.00 

Deputy  collectors  and  Inspectors.  4  at  $4  5.840.00 

Deputy  collector.  1  at  $1,400  1,400.00 

Deputy   collectors  and   Inspectors.  S  at  $3.50   3.382.50 

Deputy  collector,  1  at  $3  1.093.00 

Deputy  collectors  and  Inspectors.  S  at  $3  8.285.00 

Inspector.  1  at  $3  1.095.00 

Inspectress.  1  at  $3  1.095.00 

Opener  and  packer.  1  at  $2.50  912.50 

Clerk.  1  at  $2  730.00 

Deputy  collector  and  inspector.  1  at  $5  (c  d  g)  45.00 

Deputy  collector  and  inspector.  1  at  $1  (d  g)   12.00 

Deputy  collector,  1  at  $5  (d  g) 60.00 

Deputy  collector,  1  at  $5  (c  d  g)  45.00 

Janltress,  1  at  $15  (g) 180.00 

Deputy  collector,  1  at  $3 1,095.00 

Opener  and  packer.  1  at  $2.50  (c)   .' 685.00 

Deputy  collector.  1  at  $0.80  (c)  219.20 

Deputy  collector.  1  at  $3  (c)  822.00 

Deputy  collector,- 1  at  $1  (c) 274.00 

Deputy  collector,  1  at  $2   730.00 

Deputy  collector,  1  at  $0.75  (c)  205.00 

Deputy  collector,  1  at  $3  1,095.00 

Deputy  collector  and  inspector.  1  at  $1  (g)  12.00 

Deputy  collector,  1  at  $0.60  (c)   137.00 

Deputy  collector,  1  at  $0.40  (c  g)  860.00 

Deputy  collectors  and  inspectors,  8  at  $1  (c  d  g)  24.00 

Deputy  collector,  1  at  $900  900.00 

Deputy  collector,   1  at  $1   365.00 

Deputy  collector,  1  at  $60  (c  g)  450.00 

Deputy  collector,  1  at  $900  900.00 

Deputy  collector,  1  at  $900 900.00 

Deputy  collector  and  inspector,  1  at  $840  (d)  840.00 

Deputy  collector  1.800.00 

Deputy  collector 1.200.00 

Deputy   collector  and  inspector    1,000.00 

Deputy  collector  ^ 1.400.00 

Deputy  collector  1,200.00 

Deputy  collector  and  inspector,  1  at  $3.50  (b)  290.50 

Deputy  collector  and  inspector.  1  at  $840  840.00 

Deputy  collector  2,500.00 

Deputy   collector   1.600.00 

E^xaminer    1,600.00 

Deputy  collectors.  5  at  $1,400  7.000.00 

Deputy   collectors.    2   at  $1,200    2.400.00 

Deputy  collectors.  26  at  $8  27.350.00 

Deputy  collectors,  3  at  $3  (c)  2.160.00 

Deputy  collectors,   2  at  $3  (d)    2,190.00 

Deputy  collector.  1  at  $3  (b)   198.00 

Deputy  collectors  and  inspectors.  2  at  $8  (a)  2.190.00 

Storekeeper.  1  at  $1,100  (d)   1.100.00 

Stenographer    900.00 

Messenger,  1  at  $730  730.00 

Deputy  collectors,  2  at  $600  1,200.00 

Deputy  collector,  1  at  $300  (c)  200.00 

Inspectress,  1  at  $240  240.00 

Deputy  collector.  1  at  $25  (c  g)  200.00 

Deputy  collector  2,000.00 

Deputy   collector    1.200.00 

Deputy  collector,  1  at  $3 1,095.00 

Deputy  collector  and  storekeeper.  1  at  $8  (d)  1.095.00 
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Storekeeper,  1  at  13  (d)  $      1.096.00 

InspectresB.  1  at  $3  1,095.00 

Deputy  collector  and  Inspector,  1  at  |60  (c  g)  450.00 

Deputy  collectors  and  inspectors,  2  at  |1  (c)   648.00 

Inspector,  1  at  tlO   (c  g)   90.00 

Deputy  collector  1,600.00 

Deputy  collector  and  inspector,  1  at  $3.60  1,277.00 

Deputy  collector,  1  at^  (c  g)   450.00 

Deputy  collector  and  inspector,  1  at  $600 600.00 

Deputy  collector,  1  at  $425 425.00 

Deputy  collector,  1  at  $3  1,095.00 

Total     ^ 214.395.70 

Compenaatlon    214,395.70 

Rente  and  contingent  6.897.00 

Total    221,292.70 

DI8TBICT  or   CHZCAGK) 

Collector    $       7,000.00 

Deputy  collector  8,500.00 

Deputy    collector    3,000.00 

Deputy   collector   3.200.00 

Deputy   collector   .' 2,600.00 

Cashier    2,500.00 

Deputy  collector  2.500.00 

Deputy  collector  2,500.00 

Deputy  collector  2.000.00 

Clerks.  3  at  $2,000  6,000.00 

Deputy  collector  and  storekeeper   1,800.00 

Deputy  collectors.  8  at  $1,800  6,400.00 

Clerks,   4  at  $1,800    7,200.00 

Clerks,  6  at  $1,600  9.600.00 

Deputy  collectors,  4  at  $1,600  6,400.00 

Deputy  collector.  1  at  $1,400  , 1,400.00 

Clerks,  7  at  $1,400  9.800.00 

Deputy  collectors  and  inspectors,  2  at  $4  2.920.00 

Deputy  collectors  and  inspectors,   6  at  $4   (c)   6.500.00 

Oaugers,  2  at  $4  2,920.00 

Storekeepers,  4  at  $1,400  (d)  5,600.00 

Weighers.  2  at  $4  2,920.00 

Inspectors,  26  at  $4  37,960.00 

Inspectors,  2  at  $4  (c)  2,200.00 

Clerks,  9  at  $1,200   10.800.00 

Deputy  collector  1,200.00 

Clerks,  8  at  $1,000  3,000.00 

Messenger,  1  at  $1,000  1.000.00 

Messenger,  1  at  $840  810.00 

Storekeeper,  1  at  $1,000  (d)   1,000.00 

Clerks,  8  at  $840  A 6.720.00 

Storekeeper.  1  at  $840  (d)   840.00 

Watchmen,   4  at  $2   2,920.00 

Deputy  collector  and  inspector,  1  at  $^  (g) 300.00 

Deputy  collector,  1  at  $300  (c)   300.00 

Deputy  collector,  1  at  $25  (o  g)  225.00 

Deputy  collector,  1  at  $300  300.00 

Laborers,  12  at  $840  10,080.00 

Laborers,  17  at  $700  11.900.00 

Naval    officer    5,000.00 

Deputy   naval   officer   2,500.00 

Chief  clerk  2.500.00 

Clerk    2,000.00 

Clerks,  2  at  $1,800   36.000.00 

Cashier  ^nd  auditor   1,000.00 

Clerks,   8  at  $1,600  4,800.00 

Clerk,  1  at  $1,400   1,000.00 

Clerk.  1  at  $1,200   1,200.00 

Appraiser    4,500.00 

Chief    examiner    2.500.00 

Examiners,  6  at  $2,200  11.000.00 

Tea  examiner,  1  at  $2,000  2,000.00 

Examiner  and  chemist,  1  at  $1,800  1,800.00 

Examiners,  6  at  $1,800   9,000.00 

Tobacco  examiner,  1  at  $1,600  1,600.00 

Examiners,   6  at  $1,600 8,000.00 

Clerks.  2  at  $1,400   ...- 2,800.00 

Assistant  chemist  1,400.00 

Sampler    - 1.400.00 

Clerks,  4  at  $1,200  4,800.00 

Foreman  opener  and  packer  1,200.00 

Openers  and  packers,  8  at  $3  8.760.00 

Openers  and  packers,  21  at  $2.50  19.162.00 

Openers  and  packers,  3  at  $900  2,700.00 

Opener  and  packer,  1  at  $840 840.00 
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Clerka,  2  at  $840 I  1.680.00 

Messenger,  1  at  $840 840.00 

Deputy  collector 300.00 

Deputy   collector    1.200.00 

Deputy  collector  and   inspector   ....•  900.00 

Deputy   collector    350.00 

ToUl A 286,077.60 

Compensation 286,077.60 

RenU  and  contingent  13»248.00 

Total  for  district 299,325.60 

DISTBICT  OF  INDIANA 

Collector    $  4,000.00 

Deputy  collector 2,000.00 

Deputy  collectors,  2  at  $1,400  2,800.00 

Cashier 1,000.00 

Opener  and  packer   720.00 

Deputy   collector    1.800.00 

Deputy  collector  ; 1,000.00 

Inspector,  1  at  $3   (c)    550.00 

Total    13.870.00 

Compensation 13,870.00 

Rents  and  contingent  703.00 

Total    14.67S.00 

DISTRICT  or  OHIO 

Collector    I  6,000.00 

Deputy    collector    2.500.OO 

Deputy  collector  1,800.00 

Deputy   collector 1,600.00 

Deputy  collector  1,500.00 

Deputy  collectors,   2  at  $1,400   2.800.0O 

Clerk-collectors,  2  at  $1,200  2,400.00 

Deputy  collector  and  inspector   1,200.00 

Deputy  collectors,   3  at   $1,200    3.6O0.0O 

Deputy  collector  and  storekeeper,  1  at  $1,200  : 1,200.00 

Deputy  collector,  1  at  $3  1,095.00 

Inspectors,   2  at  $3   •. 2,190.00 

Stenographer  and  typewriter,  1  at  $1,000  1,000.00 

Deputy  collector,  1  at  $900  900.00 

Laborer,*l  at  $2.50  912.60 

Laborers,  2  at  $2   1,460.00 

Watchman,  1  at  $720  720.00 

Deputy  collector,  1  at  $1  (d  g)  » 12.00 

Appraiser 8.000.00 

Examiner    1,800.00 

Examiners,  2  at  $1,400  2,800.00 

Clerk,    1   at  $1,200    1,200.00 

Clerk,  1  at  $1,000   1,000.00 

Opener  and  packer,  1  at  $1,000   1,000.00 

Opener  and  packer,  1  at  $2.50  912.60 

Deputy  collector  1,600.00 

Deputy  collector  and  inspector  1,400.00 

Deputy  collector  and  inspector 1,200.00 

Deputy  collector  and  inspector,  1  at  $3  (c) 825.00 

Deputy  collector  and  inspector,  1  at  $3  1,095.00 

Deputy  collector  3.000.00 

Deputy  collector  2,000.00 

Deputy  collector  ;.*.  1,500.00 

Ganger  and  storekeeper   1,400.00 

Clerks,    2   at   $1,400    2.800.00 

Clerks,  2  at  $1,200   2,400.00 

Inspector,  1  at  $3.50  (b)   315.00 

Inspectors,  3  at  $3.50   8,832.60 

Inspector,  weigher,  and  assistant  ganger  1,277.50 

Storekeeper,  1  at  $1,100  (d)  1,100.00 

Laborers,   2  at  $720   1,440.00 

Laborer,  1  at  $600  600.00 

Appraiser    3,000.00 

Examiner,   1    at   $1,800    1,800.00 

Clerk,  1  at  $1,200  1,200.00 

Opener  and  packer,  1  at  $840  840.00 

Examiner,  1  at  $500 500.00 

Deputy  collector  1,600.00 

Deputy  collector  and  inspector,  1  at  $3  (a) 1,095.00 

Deputy  collector  and  inspector,  1  at  $75  (c  g)   675.00 

Deputy  collector,  1  at  $2  (c)  430.00 

Deputy  collector,  1  at  $2.50 912.00  . 
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Deputy  collector,  1  at  |3  (c)   I  826.00 

Deputy  collector,  1  at  $2  (c)  430.00 

Deputy  collector,  1  at  93  (c)   825.00 

Deputy  collector,  1  at  ^2  (c)  430.00 

Deputy  collector,  1  at  $2.50   (c)    526.00 

Deputy  collector,  1  at  $1,800  1,800.00 

Deputy  collector  and  inspector,  1  at  13.50 1.277.50 

Clerk,  1  at  $1.000 1.000.00 

Deputy    collector    •. 1.400.00 

Deputy  collector  and  inspector,  1  at  $3  1,095.00 

Deputy  collector  900.00 

Deputy   collector    1,400.00 

Deputy  collector  and  inspector,   1  at  ^   825.00 

Deputy  collector  and  inspector,  1  at  $5  (d  g)  60.00 

Deputy  collector  and  inspector,  1  at  |5 17.60 

Deputy  collector,  1  at  |1 132.60 

Deputy  collector,  1  at  |1 132.60 

Deputy  collector  816.20 

Deputy    collector 804.00 

Deputy  collector  255.20 

Totol     ^ 98,889.90 

Compensation    98,389.90 

Rents   and  contingent   4,852.00 

Totol     103,241.90 

DISTRICT  OF  KENTUCKY 

Collector $  3.600.00 

Deputy    collector    •. 2,000.00 

Deputy   collector  1.800.00 

Deputy    collector    ^  1.620.00 

Deputy    collector   1.460.00 

Clerk     1,200.00 

Inspector,  1  at  $3.50  1,095.00 

Inspectors.    2   at  $3.50    (b)    744.00 

Opener  and  packer,   1  at  $2.50   (a) 912.00 

Clerk,  1  at  $900  ,.. 900.00 

Deputy  collector 600.00 

Inspector,  1  at  $3  (b)  405.00 

Totol    16,136.50 

Compensation 16,136.50 

Rento  and  contingent 295.00 

Total    16,431.60 

DISTRICT  OF  TBNNBSSJSB 

Collector    I  3,600.00 

Deputy   collector  1,800.00 

Deputy  collector  and  inspector  1,200.00 

Deputy  collector  and  inspector,  1  at  $3 1,095.00 

Inspector,  1  at  $3 , 1.096.00 

Deputy  collector  ,....' 1.000.00 

Deputy  collector  1,000.00' 

Deputy  collector  and  storekeeper  (ad  i) 300.00 

Deputy  collector  1,200.00 

Inspector,  1  at  $ 1,095.00 

Totol    13.285.00 

Compensation    13,285.00 

Rente  and  contingent  1,635.00 

Total    14,920.00 

DISTRICT  OF   IOWA 

Collector    I  8,000.00 

Deputy   collector 1,400.00 

Deputy  collector  1,200.00 

Deputy  collector , 1,200.00 

Totol  6,800.00 

Compensation    , 6,800.00 

Rente  and  contingent  196.00 

Totol 6,996.00 

^$720  of  which  is  reimbursable. 
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DISTRICT  OF  OMAHA 

Ck)llector  of  customs   , I  2,500.00 

Deputy    collector 1,800.00 

Deputy  collector  and  clerk   .,,.....  1.600.00 

Deputy  collector  and  clerk  1.200.00 

Deputy   collector   1,400.00 

Total    8,600.00 

Compensation    8.500.00 

Rents  and  contingent  721.00 

Total  9.221.00. 

DISTBICT  OF  ST.  LOUIB 

Collector    %  6,000.00 

Deputy  collector  2,600.00 

Cashier   1,800.00 

Clerk    1,600.00 

Deputy  collector  ; 1,600.00 

Deputy  collectors,  2  at  |1.500  3,000.00 

Clerks,  2  at  $1,400  2,800.00 

Clerk,  1  at  n,300  1,300.00 

Clerks,  4  at  |1.200   4.800.00 

Storekeeper,  1  at  $1,300   1,300.00 

Inspector.  1  at  $3.50  1,277.50 

Deputy  collector  and  inspector.  1  at  $3.50  1,277.50 

Deputy  collectors  and  inspectors,  2  at  $1,200  2.400.00 

Weighers  and  gangers.  2  at  $1,200 2,400.00 

Clerk    1,100.00 

Clerk    1,000.00 

Inspectors.  6  at  $3  6,670.00 

Watchmen,  2  at  $720  1,440.00 

Laborers.  7  at  $720  6.040.00 

Laborers.  2  at  $0.26   (a  J)    1,460.00 

Messenger.  1  at  $600  ^ 600.00 

Appraiser    3.000.00 

Examiner.  1  at  $2,000  2,000.00 

Examiner.  1  at  $1,700   1,700.00 

Examiner.  1  at  $1,600  1,500.00 

Examiner,  1  at  $1,400  1,400.00 

Clerk,  1  at  $1,200  1,200.00 

Clerk,  1  at  $1,000  1,000.00 

Openers  and  packers,  3  at  $840 2,520.00 

Deputy   collector 2,000.00 

Deputy  collector  and  Inspector.  1  at  $3  1,095.00 

Deputy  collector  2,500.00 

Assayer  2.000.00 

Deputy   collector   1,800.00 

Cashier    1.600.00 

Assistant   assayer   1,400.00 

Deputy  collector  and  inspector  1,400.00 

Deputy  collector  and  inspector  1,200.00 

Deputy  collector  and  inspector  1,200.00 

Storekeepers,   2  at  $1,200   (dj   2,400.00 

Storekeeper  and  inspector,  1  at  $1,200  (d)   1,200.00 

Deputy   collector  and  Inspector   l.OOO.OO 

Inspector,  1  at  $3 1,095.00 

Inspector  and  storekeeper,  1  at  $1,000  (d)   1.000.00 

Inspector  and  storekeeper,  1  at  $900  (d)    900.00 

Clerk    900.00 

Assayer's  helpers,  2  at  $900  1,800.00 

Clerk  and   inspector   840.00 

Opener  and  packer  « 720.00 

Deputy  collector  300.00 

Total     93.935.00 

Compensation    93,935.00 

Rents  and  contingent 5.502.00 

Total    99.437.00 

DISTBICT  OF  COLORADO 

Collector    |  8.500.00 

Deputy  collector  2,000.00 

Deputy  collector  and  examiner 1.800.00 

Deputy  collector  and  clerk  1.200.00 
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Inspector,  1  at  93  I  1.W5.00 

Inspector  and  storekeeper,  1  at  $900  (a  d)   900.00 

Total     ^ 10,495.00 

CbmpensaUon     10,495.00 

Rents  and  contingent  ^ 1,148.00 

Total    11,643.00 

DI8TBICT  OF  UTAH  AND  NEVADA 

Collector    I  2,500.00 

Deputy  collector  900.00 

ToUl    3,400.00 

Compensation    3,400.00 

Rents  and  contingent  466.00 

Total    3,866.00 

BOARD   OF  OBNEBAl.  APPBAISER8 

General  appraisers,  9  at  $9,000  I  81.000.00    m 

Clerk,!  at  12.750   *. 2,750.00 

Clerks,  2  at  $2,400  4.800.00 

Clerks,  2  at  $2,200  4.400.00 

Clerks,  7  at  $2,000  14,000.00 

Private  secretary,  1  at  $1,800  1,800.00 

Clerks,  6  at  $1,800  9,000.00 

Clerks,  9  at  $1,600  14,400.00 

Stenographer  and  typewriter,  1  at  $1,CC0  1,600.00 

Clerks,   7   at  $1,400   9,800.00 

Stenographer,  1  at  $1,400  1,400.00 

Clerks,  4  at  $1,200 4,800.00 

Clerks,  2  at  $1,000   2,000.00 

Opener  and  packer,  1  at  $3  (a)  939.00 

Messengers,  3  at  $960  2,880.00 

Opener  and  packer,  1  at  $2.75  (a)  860.75 

Laborer,  1  at  $840  ^.  840.00 

Messenger  boys,  2  at  $480  960.00 

Total    158.229.75 

.Compensation 158.229.75 

Rents  and  contingent  expenses  included  in  rents  and  contingent  expenses  of  New 
York. 

8UMMABY 

For  compensation $9,597,017.10 

For  rents  and  contingent  expenses 699,132.00 

Salaries    and    expenses    of    special    agents,    special    inspectors,    customs 

agents,  and  confidential  agents  318,616.91 

Printing  and  stationery   37,000.00 

Witnesses  before  Board  of  General  Appraisers   5,000.00 

Miscellaneous  expenses  on  direct  settlement  25,000.00 

10,681,766.01 
Deduct  for  dlfTerence  between  detailed  estimates  and  actual  expenditures 

by  reason  of  vacancies,  suspensions,   etc.' 800,000.00 


10,381,766.01 


Provisions  similar  to  those  of  article  XI  of  the  foregoing  plan  of  reorganiza- 
tion were  made  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  |  III,  M, 
N,  post,  §§  5594,  5595.  ^ 

Act  June  19,  1906,  c.  3436,  §  1,  mentioned  in  section  I,  subsec.  21,  of  the 
foregoing  plan  of  reorganization,  as  creating  the  district  of  Sabine,  is  Set  forth 
post,  §  5339. 

For  the  district  of  Porto  Rico,  which  was  not  included  in  the  foregoing  plan 
of  reorganization,  as  stated  in  section  I,  subsec.  49,  thereof,  the  Secretary  of 
the  Treasury  was  authorized  to  designate  ports  of  entry  to  make  regulations 
for  the  collection  of  customs  duties,  and  to  appoint  necessary  agents,  by  Act 
April  12,  1900,  c  191,  §  4,  ante,  §  3752.  The  ports  of  entry  so  designated 
were,  6n  July  1,  1913,  as  follows: 

District  of  Porto  Rico:  Ports  of  entry— San  Juan,  Aguadilla,  Arecibo,  Ar- 
royo, Fajardo,  Guanica,  Humacao,  Mayaguez,  Ponce. 

The  President  was  authorized  to  rearrange,  by  consolidation  or  otherwise, 
the  customs-collection  districts,  and  to  discontinue  ports  of  entry  by  Ibolish- 

>Tbe  difference  between  the  detailed  estimates  and  the  actual  expenditures  for  the 
past  three  years  has  averaged,  approximately,  $300,000  per  year. 
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ing  the  same  or  by  establishing  others  in  their  stead,  by  a  provision  of  Act 
Aug.  1,  1914,  c.  223,  S  1,  post,  {  5327a.  Said  provision  also  limited  the  num- 
ber of  customs-collection  districts  and  ports  of  entry,  provided  that  the  col- 
lectors of  customs  should  be  designated  by  the  number  of  the  districts  for 
which  they  were  appointed,  not  by  the  name  of  the  port  where  the  headquajr- 
ters  are  situated,  authorized  changes  in  the  location  of  headquarters  in  cus- 
toms-collection districts,  and  required  the  President  to  report  to  Congress  at 
the  beginning  of  each  regular  session  changes  made  by  him  in  the  customs- 
collection  districts,  etc. 

The  headquarters  of  the  customs  district  of  Florida  was  changed  to  Tampa 
by  Act  Sept.  24,  1914,  c.  309,  post,  {  5333a. 

The  compensation  of  the  collector  of  customs  for  the  district  of  Omaha 
increased  to  $3,500  per  annum  by  Act  Dec.  28,  1914,  c.  3,  post,  {  5338a. 

Notes  of  Decisions 


HIstoricalw— As  to  history  and  effect 

of  early  legislation,  see  U.  S.  v.  Heth 

•     (1806)  3  Cranch,  399,  407,  2  L.  Ed.  479. 

Boundaries   of   collection    districts.— 

The  acts  and  decisions  of  the  secretary 
t  of  the  treasury  upon  the  question  of 
boundaries  of  collection  districts  are  not 
conclusive  upon  the  courts,  unless  made 
so  by  statute.  U.  S.  v.  McNelly  (D.  C. 
1885)  28  Fed.  609. 

In  defining  collection  districts,  it  is 
the  policy  of  the  government,  in  cases 
of  small  bodies  of  water,  not  to  divide 
the  jurisdiction,  by  locating  one  side  of 
the  water  in  one  district  and  the  other 
side  in  another.    Id. 

Decisions  under  superseded  acts— In 
general.— (1877)  15  Op.  Atty.  Gen.  286; 
(1889)  19  Op.  Atty.  Gen.  401. 

—  Appralsersw— (1878)  15  Op.  Atty. 
Gen.  449;  (1879)  16  Op.  Atty.  Gen.  266; 
(1903)  24  Op.  Atty.  Gen.  613. 

Collectors^(1856)   8  Op.  Atty. 

Gen.  46;  U.  S.  v.  Collier  (C.  C.  1855) 
Fed.  Gas.  No.  14,833;  Same  v.  Lawson 
(1879)  101  U.  S.  164,  25  L.  Ed.  860 
(affirming  [18781  14  Ct  01.  332) ;  Same 
V.  EUsworth  (1879)  101  U.  S.  170,  25 
L.  Ed.  862;  Same  v.  BaUard  (1871) 
81  U.  S.  (14  WaU.)  457,  20  L.  Ed.  845; 
Same  v.  Walker  (1859)  63  U.  S.  (22 
How.)  299,  16  L.  Ed.  382;  Same  v. 
Macdonald  (1886)  72  U.  S.  (5  Wall.) 
647.  18  li.  Ed.  512;  Same  v.  Heth 
(1806)  7  U.  S.  (3  Cranch)  399,  2  L. 
Ed.  479;  Same  v.  Shoemaker  (1868) 
74  U.  S.  (7  Wall.)  338,  19  L.  Ed.  80; 
Stewart  v.  U.  S.   (1854)  58  U.  S.   (17 


How.)  116,  15  L.  Ed.  65;  Hoyt  v.  Same 
(1850)  51  U.  S.  (10  How.)  100,  13  U 
Ed.  348;  Same  v.  Curtis  (C.  C.  1844) 
Fed.  Cas.  No.  6,808;  U.  S.  v.  Saunders 
(1899)  98  Fed.  196,  affirmed  (1902)  114 
Fed.  42,  51  C.  C.  A.  668;  (1887)  18 
Op.  Atty.  Gen.  591;  Donovan  v.  U.  S. 
(C.  C.  1874)  Fed.  Cas.  No.  3,994;  U.  S. 
V.  Converse  (C.  C.  1858)  Fed.  Cas.  No. 
14,848;  Bates  v.  Drury  (O.  C.  1825) 
Fed.  Cas.  No.  1,100. 

—  Inspectors^— n.  S.  v.  Garlinger 
(1898)  18  Sdp.  Ct.  364,  169  U.  S.  316, 
42  L.  Ed.  762;  Adams  v.  U.  S.  (1885) 
20  Ct.  CL  115;  (1889)  19  Op.  Atty. 
Gen.  420. 

—  Surveyorsw— Donovan  v.  U.  S. 
(1874)  90  U.  S.  (23  WalL)  383.  23  U 
Ed.  104,  affirming  (C.  C.  1874)  Fed. 
Cas.  No.  3,994;  Ayer  v.  Thacher  (C.  C. 
1823)  Fed.  Cas.  No.  684;  U.  S.  v.  Sher- 
lock  (C.  C.  1873)  Fed.  Cas.  No.  16,277; 
McLean  v.  U.  S.  (1872)  8  Ct  CI.  217; 
Bachelor  v.  Same  (1872)  8  Ct  CI.  235; 
Luce  V.  Same  (1874)  10  Ct  CL  229. 

Weighers— Pray  v.  U.  S.  (1883) 

106  U.  S.  594,  1  Sup.  Ct  483,  27  L.  Ed. 
265  (affirming  [1878]  14  Ct  CL  256); 
(1889)  19  Op.  Atty.  Gen.  463. 

Deputlesw— (1877)   15  Op.  Atty. 

Gen.  286,  356;  (1890)  19  Op.  Atty. 
Gen.  629. 

—  Expensesw— Wentworth  v.  U.  S. 
(C.  C.  1843)  Fed.  Cas.  No.  17,414; 
(1840)  3  Op.  Atty.  Gen.  563. 

Cited    without    definite    application, 

The  Toronto  (D.  C.  1908)  168  Fed.  386. 


§  5327a.  (Act  Aug.  1,  1914,  c.  223,  §  1.)     President  authorized  to 
rearrange  customs-collection  districts  and  to  discontinue  ports 
of  entry  r    limitation  of  number  of  districts  and  of  ports  of 
entry;   designation  of  collector  by  number  of  district;   Presi- 
dent authorized  to  change  location  of  headquarters  of  district; 
statement  to  Congress. 
The  President  is  authorized  from  time  to  time,  as  the  exigencies 
of  the  service  may  require,  to  rearrange,  by  consolidation  or  other- 
wise, the  several  customs-collection  districts  and  to  discontinue 
ports  of  entry  by  abolishing  the  same  or  establishing  others  in 
their  stead:     Provided,  That  the  whole  number  of  customs-col- 
lection districts,  ports  of  entry,  or  either  of  them,  shall  at  no  time 
be  made  to  exceed  those  now  established  and  authorized  except 
as  the  same  may  hereafter  be  provided  by  law:    Provided  further, 
That,  hereafter,  the  collector  of  customs  of  each  customs-collection 
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district  shall  be  officially  designated  by  the  number  of  the  dis- 
trict for  which  he  is  appointed  and  not  by  the  name  of  the  port 
where  the  headquarters  are  situated  and  the  President  is  authorized 
from  time  to  time  to  change  the  location  of  the  headquarters  in 
any  customs-collection  district  as  the  needs  of  the  service  may 
require:  And  provided  further,  That  the  President  shall,  at  the 
beginning  of  each  regular  session,  submit  to  Congress  a  statement 
of  all  acts,  if  any,  done  hereunder  and  the  reasons  therefor.  (38  Stat. 
623.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1915,  cited  above. 

See  ante,  {  5327,  and  notes  thereunder. 

§  5327b.  (Act  Sept-  8,  1916,  c.  464.)  Act  March  4,  1909,  c.  314, 
§  1,  not  to  prohibit  Secretary  of  the  Treasury  from  fixing  pay 
of  laborers. 

Section  one  of  the  Act  entitled  "An  Act  fixing  the  compensa- 
tion of  certain  officials  in  the  customs  service,  and  for  other  pur- 
poses," approved  March  fourth,  nineteen  hundred  and  nine,  shall 
not  prohibit  the  Secretary  of  the  Treasury  from  fixing  the  pay  of 
laborers  in  the  customs  service  at  a  rate  not  exceeding  $2.50  per  day 
if  in  so  doing  the  aggregate  amount  paid  to  any  person  in  any 
month  does  not  exceed  $70.    (39  Stat.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1917,  dted  above. 

Act  March  4,  1909,  c.  814,  {  1,  85  Stat.  1065,  mentioned  in  this  section,  was 
Boperseded  by  the  reorganization  of  the  customs  service  by  the  President,  as 
authorized  by  Act  Aug.  24,  1912,  c.  356,  S  1,  ante,  §  5327. 
See  notes  under  said  S  5327,  ante. 

(R  S.  §§  2517-2526.     Superseded.) 
See  note  at  the  beginning  of  this  chapter. 

§  5328.  (R.  S.  §  2527,  subsec.  5.)     Port  of  Boston;  town  of  Chelsea 
attached  thereto. 
And  the  town  of  Chelsea  shall  be  attached  to  and  made  a  part  of 
the  port  of  entry  and  collection  district  of  Boston  and  Charlestown. 
Act  Sept.  28,  1850,  c  79,  S  13,  9  Stat.  511. 

This  provision  was  part  of  subsection  5  of  R.  S.  i  2527,  preceding  provisions 
of  which  described  the  district  of  Boston  and  Charlestown,  not  including  the 
town  of  Chelsea,  in  which  Boston  was  the  port  of  entry.  Said  provisions  were 
superseded  by  the  reorganization  of  the  Customs  Service  pursuant  to  Act  Aug. 
24,  1912,  c.  355,  S  1,  ante,  {  5327,  which  estabUshed  the  district  of  Massa- 
chusetts, to  include  all  of  the  State  of  Massachusetts,  in  which  Boston  was  to 
be  a  port  of  entry. 

(R.  S.  §§  2528,  2529.     Superseded.) 
See  note  at  the  beginning  ot  this  chapter. 

§  5329.  (R.  S.  §  2530,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Port  of  Boston;  employes  in' appraiser's  office. 
The  clerks  and  other  persons  employed  in  the  appraiser's  office 
at  the  port  of  Boston  shall  be  appointed  by  the  principal  appraisers, 
and  their  number  and  compensation  shall  be  fixed  by  the  Secretary 
of  the  Treasury. 

Act  May  28,  1830,  c  147,  §  6,  4  Stat.  411.  Act  Feb.  27,  1877,  c.  69,  {  1, 
19  Stat  245. 

This  section,  as  enacted  in  the  Revised  Statutes,  provided  that  the  clerks, 
etc.,  mentioned  shonld  b6  appointed  by  "the  principal  appraiser.*' 

It  was  amended,  by  striking  out  the  word  "appraiser"  and  inserting  the  word 
"appraisers,"  to  read  as  set  forth  here,  by  Act  Feb.  27,  1877,  c.  69,  §  1,  last 
cited  above. 

On  the  reorganization  of  the  Customs  Service,  pursuant  to  Act  Aug.  24, 
1912,  c  355,  S  1,  ante,  i  5327,  the  estimate  for  the  district  of  Massachusetts 
included  one  appraiser  only,  and  assistant  appraisers. 


(R.  S.  §§  2531-2537.     Superseded.) 
See  note  at  the  beginning  of  this  chapter. 
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§  5330.  (Act  May  7,  1894,  c.  71.)     Port  of  New  York;   extension 
of  limits. 
That  the  limits  of  the  port  of  New  York,  in  the  State  of  New  York, 
be,  and  the  same  are  hereby,  extended  so  as  to  include  the  city  of 
Yonkers,  Westchester  County,  in  said  State.     (28  Stat.  73.) 

This  was  an  act  entitled  "An  act  to  extend  the  limits  of  the  port  of  New 
York." 

§  5331.  (R.  S.  §  2538.)     Port  of  New  York;    examiners. 

The  Secretary  of  the  Treasury  may,  on  the  nomination  of  the  ap- 
praiser, appoint  such  number  of  examiners  at  the  port  of  New  York 
as  the  Secretary  may  in  writing  determine  to  be  necessary,  to  aid 
each  of  the  assistant  appraisers  in  the  examination,  inspection,  and 
appraisement  of  merchandise. 

Act  July  27,  1866,  c.  284,  §  4,  14  Stat.  303. 

The  provisions  of  this  section  relating  to  the  number  of  examiners,  and  of 
R.  S.  §  2539,  next  following,  relating  to  the  number  of  clerks  and  other  em- 
ployes specified  were  superseded  by  the  reorganization  of  the  Costoms  Serv- 
ice, pursuant  to  act  Aug.  24,  1912,  c  355,  §  1,  and  the  estimate  for  the  district 
of  New  York  accompanying  the  plan  of  reorganization,  ante,  §  5327. 

§  5332.  (R.  S.  §  2539.)  Port  of  New  York;  employes  in  apprais- 
er's office. 
The  Secretary  of  the  Treasury  shall  also  appoint,  on  the  nomina- 
tion of  the  appraiser  at  the  port  of  New  York,  the  clerks,  verifiers, 
samplers,  openers,  packers,  and  messengers  employed  in  the  ap- 
praiser's office,  or  in  any  of  the  departments  thereof,  and  shall  limit 
and  fix  their  number. 

Act  July  27,  1866,  c.  284,  {  4,  14  Stat.  303. 
See  note  to  preceding  section. 

(R.  S.  §§  2540-2544.     Superseded.) 
See  note  at  the  beginning  of  this  chapter. 

§  5333.  (R.  S.  §  2545,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Port  of  Philadelphia;  employes  in  appraiser's  office. 
The  clerks  and  other  persons  employed  in  the  appraiser's  office  at 
the  port  of  Philadelphia  shall  be  appointed  by  the  principal  apprais- 
ers, and  their  number  and  compensation  shall  be  fixed  by  the  Sec- 
retary of  the  Treasury. 

Act  May  28,  1830,  c.  147,  §  6,  4  Stot  411.  Act  Feb.  27.  1877,  c.  69,  {  1, 
19  Stat.  245. 

This  section,  as  enacted  in  the  Revised  Statutes,  provided  for  the  appoint- 
ment of  the  clerks,  etc.,  mentioned,  by  ''the  principal  appraiser.''  It  was 
amended  by  striking  out  the  word  "appraiser,"  and  inserting  in  lieu  thereof,  the 
word  "appraisers,"  as  set  forth  here,  by  Act  Feb.  27,  1877,  c.  69,  {  1,  last  cited 
above. 

The  provisions  of  this  section  relating  to  the  number  and  compensation  of 
clerks,  etc,  were  superseded  by  the  reorganization  of  the  Customs  Service, 
pursuant  to  Act  Aug.  24,  1912,  c  355,  §  1,  and  the  estimate  for  the  District 
of  Philadelphia  accompanying  the  plan  of  reorganization,  ante,  |  5327. 

(R.  S.  §§  2546-2567.     Superseded.) 
See  note  at^the  beginning  of  this  chapter. 

§  5333a.  (Act  Sept.  24,  1914,  c.  309.)     District  of  Florida;   head- 
quarters at  Tampa. 
Hereafter   the   headquarters   of   the   customs   district  of   Florida 
shall  be  at  Tampa,  in  said  State.    (38  Stat.  716.) 

This  was  an  act  entitled  "An  act  to  relocate  the  headquarters  of  the  cus- 
toms district  of  Florida,"  cited  above. 

The  headquarters  of  the  district  of  Florida  were  formerly  at  JacksonviUe, 
and  were  so  fixed  by  the  President  in  reorganizing  the  customs  service.  See 
ante,  {  5327,  note,  subdivision  I,  par.  18. 

§  5334.  (R.  S.  §  2568,  subsec.  1.)     Port  of  New  Orleans. 

First.  The  district  of  New  Orleans ;    *     *     in  which  New  Orleans 
shall  be  the  port  of  entry,  to  include  the  parish  of  Orleans,  and  that 
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portion  of  the  parish  of  Jefferson  lying  between  the  Mississippi  River 
and  Lake  Ponlchartrain,  and  between  the  upper  line  of  the  parish  of 
Orleans,  left  bank,  and  a  line  running  parallel  thereto,  commencing 
at  the  Mississippi  River,  at  the  upper  line  of  the  city  of  Carrollton, 
and  extending  to  Lake  Pontchartrain. 

Act  March  2,  17^9,  c  22,  |  IT,  1  Stat  636,  Act  Feb.  24,  1804,  c,  IB,  I 
4,  2  Stat,  252.  Act  June  15,  1844,  c  51,  g  3,  5  Stat,  (MM,  Rea.  Feb.  2, 
18T0,  >'o.  7,  ICJ  Stat.  368,' 

Ibis  provision  ^Jffiningr  the  port  of  New  Orleatii  WQS  part  of  subsection  1 
of  11,  S,  S  *5<iS,  other  pr^visioiis  of  which  described  the  district  of  New  Or- 
leans, and  the  ports  of  dpiivery  thereiD,  etc. 

Subsequent  provisioaa  for  the  extension  of  the  limits  of  the  port  were  made 
hs  Act  July  23,  1888.  c.  G92,  Act  March  20,  1S96,  c*  62,  aod  Act  Aug.  24, 
1912,  c,  372,  post,  §1  533^^6337. 

§  5335.  (Act  July  23^  1888,  c.  692,)  Port  of  New  Orleans;  extcn^ 
ston  of  limits. 
That  the  limits  of  the  port  of  entry  of  New  Orleans,  Louisiana, 
shall  be,  and  the  same  are  hereby,  extended  so  as  to  include  that  por- 
tion of  the  Parish  of  Jefferson  lying  between  the  Mississippi  River, 
Lake  Pontchartrain,  the  upper  line  of  the  Parish  of  Orleans,  left  bank, 
and  a  line  running  parallel  thereto,  commencing  at  the  Mississippi 
River  at  a  point  two  miles  above  the  upper  line  of  the  said  Parish  of 
Orleans  and  extending  to  Lake  Pontchartrain.     (25  Stat,  J39.) 

This  was  an  act  entitled  "An  act  to  cjctend  the  limits  of  the  port  of  New 
Orleans/' 

Subsequent  provisions  for  the  extenBton  of  the  limliB  of  the  port  were  made 
by  Act  March  20,  1806,  c  62,  ajid  Act  Aug.  24,  1912,  a  372,  post,  fl  5336, 
5337. 

§  5336,  (Act  March  20,  1896,  c,  62.)  Port  of  New  Orleans;  ex- 
tension of  limits. 
That  the  limits  of  the  port  of  entry  of  New  Orleans  shall  be, 
and  the  same  are  hereby,  extended  so  as  to  include  that  portion 
of  the  parish  of  Jefferson  on  the  west  bank  of  the  Mississippi 
River  lying  between  the  upper  line  of  the  parish  of  Orleans,  west 
bank,  the  west  bank  of  the  said  river  to  a  point  opposite  the  up- 
per boundary  line  of  the  parish  of  Orleans,  east  bank,  a  line  drawn 
thence  back  four  thousand  feet,  perpendicular  to  said  river,  and  a 
line  drawn  thence  parallel  to  the  Mississippi  River  until  it  intersects 
said  upper  parish  boundary  line,  west  bank;  and  so  as  further  to  in- 
clude that  portion  of  the  parish  of  Saint  Bernard  lying  between  the 
lower  boundary  line  of  the  parish  of  Orleans,  east  bank,  the  east 
bank  of  the  Mississippi  River  to  a  point  three  miles  below  said  lower 
boundary,  a  line  drawn  thence  back  four  thousand  feet  parallel  to 
said  lower  boundary  line,  and  a  line  drawn  thence  parallel  to  the 
Mississippi  River,  until  it  intersects  said  lower  boundary  hue  of  the 
parish  of  Orleans,    (29  Stat.  720 

This  was  an  act  entitled  '*Aii  act  to  extend  the  limits  of  the  port  of  entry  of 

New  Orleans." 
A  subsequent  provision  for  the  extension  of  the  liEoita  of  the  port  wai  made 

by  Act  Aug,  24.  1012.  e.  372,  post,  9  r»337, 

I  5337.  (Act  Aug.  24,  1912,  c  372.)  Port  of  New  Orleans;  exten- 
sion of  limits. 
That  the  limits  of  the  port  of  entry  of  New  Orleans,  Louisiana,  be, 
and  the  same  are  hereby,  extended  to  include  that  portion  of  the 
parish  of  Saint  Bernard  within  the  following  boundaries:  Beginning 
at  a  point  where  the  boundary  line  between  the  parishes  of  Orleans 
and  Saint  Bernard  intersect  the  east  bank  of  the  Mississippi  River; 
thence  along  said  east  bank  to  where  the  boundary  line  between  lots 
sixteen  and  seventeen  of  the  Corinne  and  Myrtle  Grove  plantations 
(according  to  a  plan  by  A.  C.  Bell,  civil  en^firieer,  July  eleventh^  eight- 
een hundred  and  ninety- three^  and  annexed  to  an  act  of  sale  by  A. 
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L.  Richardson  to  Jules  Mereaux,  passed  before  Charles  T.  Soniat, 
esquire,  notary  public  in  the  parish  of  Orleans,  January  second,  eight- 
een hundred  and  ninety-four)  intersects  said  east  bank,  said  point  of 
intersection  being  at  a  distance  of  four  miles  and  four  thousand  two 
hundred  and  eighty  feet  below  the  point  at  which  the  boundary  be- 
tween the  parishes  of  Orleans  and  Saint  Bernard  intersects  said  east 
bank ;  thence  along  said  boundary  between  said  lots  sixteen  and  seven- 
teen a  distance  of  four  thousand  feet ;  thence  along  a  line  parallel  to 
the  Mississippi  River  to  the  point  where  said  boundary  line  intersects 
the  boundary  between  the  parishes  of  Orleans  and  Saint  Bernard; 
thence  along  said  boundary  line  to  the  point  of  beginning.  (37  Stat. 
499.) 

This  was  an  act  entitled  "An  act  to  extend  the  limits  of  the  port  of  entry  of 
New  Orleans,  Louisiana." 

(R.  S.  §§  2569-2575.     Superseded.) 
See  note  at  the  beginning  of  this  chapter. 

§  5338.  (R.  S.  §  2576.)  Port  of  New  Orleans;  temporary  inspec- 
tors. 
The  collector  for  the  district  of  New  Orleans  may,  when  the 
public  service  requires,  with  the  approval  of  the  Secretary  of  the 
Treasury,  appoint,  in  addition  to  the  inspectors  otherwise  author- 
ized by  law,  temporary  inspectors,  not  exceeding  twenty  in  number. 
But  this  section  shall  not  be  deemed  to  authorize  the  whole  num- 
ber of  inspectors  employed  at  the  port  of  New  Orleans  to  be  at 
any  time  greater  than  the  actual  number  of  vessels  from  foreign 
ports,  having  cargoes  to  be  discharged,  then  lying  in  the  port. 

Res.  March  3,  1845,  No.  15,  5  Stat.  801.  Act  Sept.  28,  1850,  c.  79,  §  20,  9 
Stat.  512. 

The  provisions  of  this  section  prescribing  the  number  of  inspectors  were  su- 
perseded by  the  reorganization  of  the  Customs  Service,  pursuant  to  Act  Aug. 
24,  1912,  c.  355,  §  1,  and  the  estimate  for  the  District  of  New  Orleans  ac- 
companying the  plan  of  reorganization,  ante,  {  5327. 

R.  S.  §  2577,  authorized  the  collector  at  the  port  of  New  Orleans  to  ap- 
point, with  the  approbation  of  the  Secretary  of  the  Treasury,  three  head  gaug- 
ers  for  the  port.    It  is  omitted,  as  likewise  superseded  by  said  reorganization. 

§  5338a.  (Act  Dec.  28,  1914,  c.  3.)     District  of  Omaha;  compensa- 
tion of  collector. 

The  compensation  of  the  collector  of  customs  for  the  customs  col- 
lection district  of  Omaha  shall  be  increased  from  $2,500  per  annum, 
as  provided  in  the  plan  of  reorganization  of  the  customs  service  pro- 
mulgated by  the  President  on  March  third,  nineteen  hundred  and 
thirteen,  to  $3,500  per  annum,  and  that  compensation  at  the  said 
rate  of  $3,500  per  annum  shall  be  paid  to  the  said  collector  of  cus- 
toms from  and  after  June  thirtieth,  nineteen  hundred  and  thirteen. 
(38  Stat.  790.) 

This  was  an  act  entitled  "An  act  to  increase  and  fix  the  compensation  of 
the  collector  for  the  customs  collection  district  of  Omaha,**  cited  above. 

The  compensation  of  the  collector  at  Omaha  was  formerly  $2,500  per  year, 
and  was  so  fixed  by  the  President  in  reorganizing  the  customs  service.  See 
ante,  §  5327,  note,  subdivision  IV. 

§  5339.  (Act  June  19,  1906,  c.  3436,  §  1.)     District  of  Sabine;  Port 
Arthur  ship  canal,  etc.,  to  be  conveyed  to  United  States;  charg- 
es for  use  of  docks,  etc. 
An  additional  collection  district  in  the  State  of  Texas  shall  be, 
and  is  hereby,  established,  to  be  known  as  the  district  of  Sabine, 
.to  comprise  all  of  that  portion  of  the  State   of  Texas  formerly 
embraced  in  the  district  of  Galveston  and  now  hereby  detached 
therefrom,  beginning  on  the  Gulf  of  Mexico  at  the  center  of  the 
stream  of  Sabine  Pass;    thence,  north  with  the  center  of  the  stream 
,  of  Sabine  Pass  to  Sabine  Lake ;  thence  with  the  center  of  the  stream 
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of  Sabine  Lake  to  a  point  directly  opposite  to  the  Sabine  River ;  thence 
north  with  the  east  shores  of  the  Sabine  River  to  the  north  boundary 
line  of  Shelby  County,  Texas;  thence  west  to  the  Neches  River; 
thence  down  said  river  with-  its  west  shores  to  a  north  boundary  line 
of  Jefferson  County;  thence  in  a  westerly  direction  with  the  said 
north  boundary  line  to  the  east  boundary  line  of  Liberty  County, 
Texas;  thence  south  to  the  Gulf  of  Mexico;  thence  in  an  easterly 
direction  along  the  Gulf  shores  to  the  place  of  beginning;  that  Port 
Arthur,  in  the  county  of  Jefferson,  shall  be  the  port  of  entry  for  said 
district,  and  Sabine,  in  the  county  of  Jefferson,  shall  be  a  subport  of 
entry:  Provided,  That  there  shall  be  conveyed  to  the  United  States, 
free  of  cost,  a  valid  title  to  the  line  of  water  communication  between 
Taylors  Bayou  and  Sabine  Pass,  known  as  the  Port  Arthur  Ship 
Canal,  together  with  a  valid  title  to  the  existing  turning  basin  and  to 
the  artificial  slip  on  which  the  lumber  dock  of  the  Port  Arthur  Canal 
and  Dock  Company  is  built ;  and  the  Secretary  of  War  is  hereby  au- 
thorized to  accept  the  said  waterways  as  the  property  of  the  United 
States  upon  the  delivery  to  him  of  a  clear  and  indefeasible  title  there- 
to ;  and  the  said  waterways  shall  thereupon  become  free  public  waters 
of  the  United  States,  and  be  subject  to  the  laws  heretofore  enacted 
and  that  may  be  hereafter  enacted  by  Congress  for  the  maintenance, 
preservation,  protection,  and  regulation  of  navigable  waters:  Pro- 
vided further,  That  the  company  or  corporation  conveying  title  to 
said  canal  as  aforesaid  shall  also  convey  to  the  United  States,  free 
of  cost,  the  fee  to  a  strip  of  land  one  hundred  and  fifty  feet  wide  along 
the  westerly  margin  of  the  canal,  except  that  where  the  right  of  way 
of  the  Southern  Pacific  Railroad  Company  prevents  the  transfer  of 
such  strip  of  land  along  the  westerly  margin  of  said  canal  there  shall 
be  conveyed  such  strip  on  the  easterly  margin  thereof  as  may  be  nec- 
essary to  make  up  such  one  hundred  and  fifty  feet  of  width,  with  the 
reservation  that  until  Congress  shall  have  authorized  and  provided 
for  the  enlargement  and  widening  of  said  canal  the  said  company  or 
corporation,  its  successors  or  assigns,  shall  have  the  right  to  control, 
occupy,  and  use  the  said  strip  of  land  and  every  part  thereof  in  the 
same  manner  and  to  the  same  extent  as  before  the  execution  and  de- 
livery of  the  conveyance,  and  also  the  right  to  transfer,  lease,  sell, 
quitclaim,  or  otherwise  dispose  of  said  property  and  every  part  thereof, 
subject  to  the  grant  made  to  the  United  States :  And  provided  further. 
That  this  Act  shall  take  effect  only  when  the  foregoing  requirements 
shall  have  been  fully  complied  with  to  the  satisfaction  of  the  Secretary 
of  War.  And  the  diarges  for  the  use  of  said  docks  and  wharves  shall 
be  just  and  reasonable  and  shall  not  be  greater  than  charges  for  similar 
services  at  other  ports  of  the  United  States  on  the  Gulf  of  Mexico. 
(34  Stat.  302.) 

This  was  the  first  section  of  an  act  entitled  "An  act  to  establish  an  addi- 
tioDal  collection  district  in  the  state  of  Texas,  and  for  other  purposes." 

The  district  of  Sabine,  as  established  by  this  section,  was  retained  in  the  re- 
organization of  the  Customs  Service,  pursuant  to  Act  Aug.  24,  1912,  c.  355,  { 
1,  unto,  §  5327,  because  of  the  express  provisions  of  this  act  creating  the  dis- 
trict in  consideration  of  the  conveyance  to  the  government  of  the  Port  Ar- 
thur ship  canal  and  other  water  ways  described  in  the  act. 

Section  2  of  the  act  provided  for  the  appointment,  office,  etc.,  and  compen- 
sation of  a  collector  for  the  district  of  Sabine.  It  was  superseded  by  said 
Plan  of  Reorganization  of  the  Customs  Service,  pursuant  to  Act  Aug.  24,  1912, 
c.  355,  §  1,  and  the  estimate  for  the  district  of  Sabine  accompanying  the 
plan  of  reorganization,  ante,  §  5327. 

Section  3  of  the  act  made  Sabine  a  subport  of  entry  and  delivery  in  the  dis- 
trict, with  privileges  of  immediate  transportation,  etc.,  and  pilV)vided  for  the 
appointment,  duties,  eta,  of  a  deputy  collector  for  the  subport,  and  for  other 
officers.  It  also  was  superseded  by  said  reorganization  of  the  customs  serv- 
ice, pursuant  to  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327,  in  which  Port 
Arthur  and  Sabine  were  made  ports  of  entry  in  the  district  of  Sabine,  by 
section  1,  subsection  21,  of  said  plan  of  reorganization. 
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(R.  S.  §§  2577-2579.     Superseded.) 
See  note  at  the  beginning  of  this  chapt^. 

§  5340.  (R.    S.   §   2580.)     Additional   inspectors  upon   routes    by 
which  goods  withdrawn  from  bonded  warehouse  may  be  ex- 
ported to  Mexico;   reports  by  inspectors. 
The  Secretary  of  the  Treasury  shall  appoint  inspectors  of  the 
customs  to  reside  at  San  Antonio,  Eagle  Pass,  the  Presidio   del 
Norte,  and  San  Elizario,  or  at  such  other  points  as  he  may  desig^- 
nate,  not   exceeding  four  in  number,   upon  the   routes  by   which 
goods  entered  ami  bonded  and  withdrawn  from  warehouse  may,  in 
pursuance  of  law,  be  exported  to  Mexico;  and  such  inspectors  shall 
make  a  report  semiannually  to  the  Secretary  of  the  Treasury   of 
all  the  trade  that  passes  under  inspection,  stating  the  number  of 
packages,  description  of  goods,  their  value,  and  the  names  of  the 
exporters. 

Act  Aug.  30,  1852.  c.  96,  §  3,  10  Stat.  38. 

The  appointment  of  inspectors  to  enforce  the  customs  laws  along  the  bound- 
ary between  Mexico  and  the  counties  of  San  Diego  and  San  Bernardino^ 
California,  was  authorized  by  amendment  of  R.  S.  §  2607,  by  Act  June  16, 
1882,  c.  223,  22  Stat.  105. 

The  withdrawal  of  imported  merchandise  from  warehouse  without  payment 
of  duties  for  immediate  transportation  to  designated  points  in  Mexico,  through 
the  ports  of  Lavaca  and  Eagle  Pass,  was  authorized  by  R.  S.  §§  3003,  3004, 
as  amended  by  Act  Sept  25,  1890,  c.  917,  §  2,  incorporated  into  R.  S.  {  3004, 
post,  $§  5688,  6689. 

§5341.  (R.  S.  §  2581.)  Transshipment  of  goods  transported  in 
bond  to  Brownsville. 
All  merchandise  transported  in  bond  to  the  port  of  Brownsville 
from  any  other  port  of  the  United  States,  by  Brazos  Harbor,  may, 
on  arrival  in  that  harbor,  be  transshipped  under  such  regulations, 
not  inconsistent  with  law,  as  the  Secretary  of  the  Treasury  may  pre- 
scribe, in  other  vessels  for  transportation  by  the  Rio  Grande  to 
Brownsville;  and  all  merchandise  imported  into  the  district  by 
Brazos  Harbor,  from  any  foreign  country;  may  in  like  manner  be 
transshipped  to  Brownsville  as  provided  for  goods,  wares,  and  mer- 
chandise transshipped  in  bond. 

Act  June  16,  1860,  c  134,  §  4,  12  Stat.  40. 

The  withdrawal  of  imported  merchandise  entered  and  bonded  at  Browns- 
ville, or  rewarehoused  at  said  port,  without  the  payment  of  the  duties,  for 
immediate  transportation  to  points  in  Mexico,  was  authorized  by  R.  S.  §  3002, 
pest,  §  5687. 

§  5342.  (Act  March  1,  1889,  c.  309.)  Port  of  Portland,  Oregon; 
extension  of  limits. 
That  the  limits  of  the  port  of  Portland,  in  the  State  of  Oregon, 
as  a  port  of  entry,  be,  and  the  same  are  hereby,  extended  so  as 
to  include  all  that  portion  of  the  east  bank  of  the  Willamette  River 
lying  opposite  to  the  city  of  Portland,  for  a  distance  of  one  mile  in 
width,  and  extending  from  the  south  boundary-line  of  the  corporate 
limits  of  the  city  of  Portland  down  said  east  bank  of  said  river  to 
a  point  directly  opposite  to  the  lower  end  of  Swan  Island,  in  said 
river.    (25  Stat.  750.) 

This  was  an  act  entitled  "An  act  to  extend  the  limits  of  the  port  of  Port- 
land as  a  port  of  entry." 

(R.  S.  §§  2582-2587.     Superseded.) 
See  note  at  the  beginning  of  this  chapter. 

§  5343.  (R.  S.  §  2588.)     Manifests  of  vessels  bound  for  Portland. 

The  mast^  of  every  vessel  entering  the  Columbia  River  from  the 
sea,  and  bound  for  Portland,  in  the  district  of  Willamette,  shall  ex- 
hibit his  papers  to  the  collector  of  the  port  of  Astoria,  and  deposit 
with  him  a  sworn  copy  of  the  manifest  of  cargo.  If  the  vessel  is 
laden  with  domestic  merchandise  or  merchandise  in  bond  for  Port- 
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land,  the  collector  at  Astoria  shall  permit  her  to  proceed  to  her 
place  of  destination;  but  if  she  has  dutiable  merchandise  on  board 
not  bonded,  he  shall  cause  a  customs  officer  to  proceed  on  board 
the  vessel  to  Portland,  who  shall  see  that  no  goods  are  landed  from 
such  vessel  before  her  arrival  and  entry  at  the  latter  port.  The  nec- 
essary expenses,  including  the  per  diem  of  such  officer  and  the 
expense  of  his  return  to  Astoria,  shall  be  paid  by  the  master  of 
such  vessel  to  the  collector  of  customs  at  Portland,  for  the  use  of 
the  United  States,  before  permit  shall  be  given  to  unload. 
Act  June  14,  1870,  c  127,  S  2,  16  Stat  151. 

§  5344.  (R  S.  §  2589.)     Manifests  of  vessels  clearing  from  Port- 
land. 

All  vessels  clearing  from  Portland,  in  the  district  of  Willamette, 
and  bound  to  sea,  shall,  on  arrival  at  Astoria,  in  the  district  of 
Oregon,  report  to  the  collector;  and  the  master  of  every  vessel  so 
reporting  shall  leave  a  copy  of  his  manifest,  including  any  additional 
cargo  taken  on  board  after  leaving  Portland,  Vith  the  collector  at 
Astoria,  and  thereupon  shall  be  allowed  to  proceed  to  sea.  The 
master  or  other  person  in  charge  or  command  of  any  vessel  enter- 
ing the  Columbia  River  from  the  sea,  or  clearing  from  Portland 
and  bound  to  sea  as  described  in  this  section,  who  shall  neglect  to 
exhibit  his  papers,  or  to  report  to  the  collector,  or  to  deposit  his 
manifest,  as  herein  required,  shall  be  liable  to  a  penalty  of  one  hun- 
dred dollars. 

Act  June  14,  1870,  c.  127,  {  3,  16  Stot  151. 

§  5345.  (R.  S.  §  2590.)     Vessels  having  merchandise  for  both  As- 
toria and  Portland. 

When  a  vessel  shall  arive  at  Astoria,  in  the  district  of  Oregon, 
from  sea,  having  merchandise  on  board  for  that  place  and  also  for 
Portland,  in  the  district  of  Willamette,  such  vessel  shall  enter  at 
Astoria  and  discharge  such  portion  of  her  cargo  as  is  destined  for 
that  place,  whereupon  the  collector  shall  cause  her  hatches  to  be 
closed  and  sealed,  and  shall  then  permit  her  to  proceed  to  Portland 
in  charge  of  a  customs  officer. 

Act  June  14,  1870,  c.  127,  {  4,  16  Stat.  151. 

(R.  S.  §§  2591-2607.     Superseded.) 
See  note  at  the  beginning  of  this  chapter. 

§  5346.  (Act  March  2,  1889,  c.  358.)  Port  of  Memphis;  extension 
of  limits. 
That  the  limits  of  the  present  port  of  Memphis,  Tennessee,  be  ex- 
tended from  Beale  street  southward  to  Jackson  street,  and  that  the 
east  line  of  the  present  port  be  extended  southward  until  it  intersects 
said  Jackson  street.    (25  Stat.  790.) 

This  was  an  act  entitled  "An  act  to  extend  the  limits  of  the  port  of  Mem- 
phis, Tennessee." 

(R.  S.  §  2608.  Repealed.) 
This  section  provided  for  the  appointment  of  four  appraisers  of  merchandise, 
to  be  employed  in  visiting  ports  of  entry  under  the  direction  of  the  Secretary 
of  the  Treasury,  and  to  assist  in  the  appraisement  of  merchandise  as  might  be 
deemed  necessary  by  the  Secretary  to  protect  and  insure  uniformity  in  the 
collection  of  the  revenue  from  customs.  It  was  repealed  by  Act  June  10,  1890, 
c  407,  §  29,  26  Stot  141. 

(R.  S.  §§  2609,  2610.  Superseded.) 
R.  S.  I  2609,  provided  for  the  appointment  of  merchant  appraisers  when- 
ever an  appraisement  of  imported  merchandise  was  to  be  made  at  any  port 
for  which  no  appraiser  was  provided.  R.  S.  §  2610,  made  every  merchant 
refusing  to  serve  as  such  ai^raiser  liable  to  a  penalty.  Both  sections  were 
superseded  by  the  provisions  relating  to  appraisers  and  appraisements  of  the 
Customs  Administrative  Act  of  June  10,  1890,  c.  407,  26  Stat.  131,  which 
was  amended  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36 
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Stat  91,  and  again  amended  by  the  Underwood  Tariff  Act  of  Oct  3.  1913, 
c  16,  §  III,  making  the  provisions  regarding  appraisal  read  as  set  forth  post, 
§§  5591,  5592,  5594-5602. 

R.  S.  §  2945,  which  contained  a  provision  similar  to  that  of  R.  S.  S  2610,  was 
repealed,  without  mention  of  section  2610,  by  said  Customs  Administrative  Act 
of  June  10,  1890,  c.  407,  §  29,  26  Stat  141.  Said  provision  was  originally  en- 
acted by  Act  March  1,  1823,  c  21,  §  19,  8  Stat.  736,  which  was  incorporated 
into  both  said  sections  2610  and  2945  of  the  Revised  Statutes. 

(R.  S.  §§  2611,  2612.     Transferred  to  Chapter  2  of  this  Title.) 
R.  S.  I  2611,  required  special  examiners  of  drugs,  etc,  to  take  and   sub- 
scribe an  oath  as  prescribed  therein. 

R.  S.  §  2612,  provided  for  instructions  to  collectors  of  districts  for  which 
an  examiner  of  drugs,  etc.,  was  not  provided  by  law,  to  prevent  the  importa- 
tion of  adulterated  and  spurious  drugs  and  medicines. 

Both  sections  are  placed,  with  other  provisions  relating  to  the  qualifications 
of  and  duties  of  officers  of  the  customs,  under  chapter  2  of  this  Title,  post,  U 
5355,  5356. 


I 


CHAPTER  TWO 
Qualifications,  Pay,  and  Duties  of  Officers 

Customs-collection  districts  with  headquarters  and  ports  of  entry,  in  lien  of 
existing  districts  and  ports,  were  established  by  the  reorganization  of  the 
Customs  Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  f  I9 
ante,  §  5327,  which  section  provided  that  such  reorganization  "should  con- 
stitute for  the  fiscal  year  1914,  and  until  otherwise  provided  by  Congress, 
the  permanent  organization  of  the  Customs  Service." 

The  reorganization  limited  the  expense  of  the  Customs  Service,  prescribed 
the  number  of  collectors,  naval  officers,  surveyors,  and  other  customs  officers 
and  employes  for  each  district,  and  their  compensation,  required  all  moneys 
collected,  **whether  as  fees,  storage,  commissions  or  from  the  sale  of  blank 
forms  or  otherwise,"  to  be  "covered  into  the  Treasury,*'  and  authorized  the 
Secretary  of  the  Treasury  to  "appoint  a  deputy  collector  to  have  charge  of 
each  port  of  entry,  who  shall  perform  such  duties  and  receive  such  compensa- 
tion as  the  Secretary  of  the  Treasury  shall  determine,"  and  to  "cause  to  be 
stationed  at  places  in  the  various  collection  districts,  though  not  named  as 
ports  of  entry,  officers  or  employes  of  the  customs,  with  authority  to  enter  and 
clear  vessels,  to  accept  entries  of  merchandise,  to  collect  duties,  and  to  en- 
force the  various  provisions  of  the  customs  and  navigation  laws."  Thereby 
many  sections  of  this  chapter  of  the  Revised  Statutes  and  subsequent  pro- 
visions relating  to  salaries,  fees,  etc.,  of  various  officers  were  superseded,  as 
stated  more  i>articularly  in  the  notes  under  said  sections,  respectively. 
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5347.  Term  of  office  of  collectors,  naval      5360. 

officers,  etc. 

5348.  Appraiser's  oath  of  office.  5361. 

5349.  Oath  of  assistant  appraisers. 

5350.  Oath  of  office  of  customs  officers.      5362. 

5351.  Who  may  administer  oath  of  of- 

fice. 5363. 

5352.  Certification,  etc.,  of  oath. 

5353.  Oath  of  subordinate  customs  of-      5364. 

ficers;    before   whom   and   how      5365. 
taken;    certification,  etc.;    pen- 
alty for  default. 

5354.  Custody  of  oaths  of  subordinate      5366. 

dustoms  officers. 

5355.  Oath    of    special    examiners    of      5367. 

drugs. 

5356.  Instructions  to  prevent  importa-      5368. 

tion  of  adulterated  drugs.  5369. 

5357.  Bonds    of    collectors,    naval    offi- 

cers, and  surveyors.  5370. 

5358.  Bonds,  bow  approved  and  filed. 

5359.  Duties   of  collector  where   naval 

officers   and   surveyors  are   ap- 
pointed. 
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Collectors  and  special  deputies 
may  administer  oaths. 

Duties  of  collector  where  no  na- 
val officer  is  appointed. 

Duties  of  collector  where  a  col-  , 
lector  only  is  appointed. 

Performance  of  collector's  duties 
in  case  of  disability. 

Duties  of  naval  officers. 

Duties  of  surveyors  where  collec- 
tors and  naval  officers  are  ap- 
pointed. 

Duties  of  surveyor  where  survey- 
or only  is  appointed. 

Performance  of  surveyor's  duties 
in  case  of  disability. 

Deputy  collectors. 

Additional  deputy  collectors  and 
other  officers;    duties;    bonds. 

In  case  of  sickness  or  absence, 
collectors  and  surveyors  may 
authorize  some  officer  or  clerk 
to  act 
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5371.  Deputies    of   naval    officers    and      5384. 

surveyors. 

5372.  When   deputies   may   be   clothed 

with  powers  of  collectors.  5385. 

5373.  Neglect  or  minor  delinquency  of 

customs  officers  or  employes.  5386. 

5374.  Leave  of  absence  of  customs  em- 

ploy^. 5387. 

5375.  Rules  and   regulations   to   carry 

act  into  effect.  5388. 

5376.  Table   of   fees   to   be  kept   post-      5380. 

ed  up. 

5377.  Penalty  for  extortion  by  customs 

officers.  5390. 

5378.  Penalty   for  extortion  by  inspec- 

tors,    weighers,     gaugers,     or 
measurers.  » 

5379.  Customs  officers,  etc.,  not  to  own      5391. 

vessels   or  engage   in   importa- 
tion. 
6380.  Collectors,     naval    officers,     and      5392. 
surveyors  must  keep  and  render 
accounts. 

5381.  Their    duty    in    respect    to    ac-      5393. 

counts,    and    the    penalty    for      5394. 
omission. 

5382.  Accounts  must  include  all  emol-      5395. 

uments  as  well  as  expenses. 

5383.  List  of  clerks  and  account  of  ex-      5396. 

penditures  for  stationery,   etc., 
to  be  furnished. 


Accounts  of  collectors  upon 
northern,  etc.,  frontiers;  month« 
ly  estimate  in  advance. 

Accounts  to  be  rendered  quar- 
terly. 

Books  to  be  furnished  to  customs 
officer^. 

Quarterly  account  of  collection 
of  fines,  etc.,  required. 

Blanks. 

Special  agents  to  examine  books, 
accounts,  etc.,  of  collectors, 
etc. 

Supervising  agent  and  special 
agents  to  examine  books,  ac- 
counts, etc.,  of  collectors;  num- 
ber and  compensation. 

Regulations  for  special  agents, 
and  limitations  on  their  num- 
ber and  compensation. 

Customs  officers  to  follow  in- 
structions and  decisions  of  Sec- 
retary of  Treasury. 

Fees  of  collectors. 

Apportionment  of  compensation 
for  part  of  a  year's  service. 

Performance  of  duties  of  apprais- 
er during  vacancy  in  office. 

Performance  of  duties  of  apprais- 
er or  assistant  appraiser,  dur- 
ing his  sickness,  disability  or 
absence. 


§  5347.  (R.  S.  §  2613.)     Term  of  office  of  collectors,  naval  offi- 
cers, etc. 

Collectors  of  the  customs,  naval  officers,  and  surveyors  of  the  cus- 
toms shall  be  appointed  for  the  term  of  four  years. 
Act  May  15,  1820,  c.  102,  §  1,  3  Stat  582. 


Notes  of 

Term  of  office^— On  the  ground  of  pub- 
lic necessity,  naval  and  other  adminis- 
trative officers  mentioned  must  be  con- 
sidered, in  contemplation  of  law,  as  hold- 
ing their  offices  until  their  successors 
are  duly  appointed  and  qualified. 
(1835)  2  Op.  Atty.  Gen.  713.  See,  also. 
Parsons  ▼.  U.  S.  (1897)  17  Sup.  Ct 
880,  167  U.  S.  324,  338,  42  D.  Ed.  185; 
(1873)    14   Op.   Atty.   Gen.   259,   263; 


Deoislons 

(1877)  15  Op.  Atty.  Gen.  214;    (1882) 
17  Op.  Atty.  Gen.  476. 

Removal—Effectw— A  collector  of  the 
revenue  has  no  power  to  collect  after  he 
is  removed  from  office.  Sthreshley  v. 
U.  S.  (1807)  8  U.  S.  (4  Cranch)  169, 
2  L.  Ed.  584. 

Cited    without    definite    application, 

U.  S.  V.  Irving  (1843)  1  How.  250,  258, 
11  L.  Ed.  120. 


§  5348.  (R.  S.  §  2614.)     Appraiser's  oath  of  office. 

The  appraiser  at  New  York,  before  he  enters  upon  the  duties  of 
his  office,  shall  take  and  subscribe  an  oath  faithfully  to  direct  and 
supervise  the  examination,  inspection,  and  appraisement  according 
to  law,  of  such  merchandise  as  the  collector  may  direct  pursuant  to 
law,  and  to  cause  to  be  duly  reported  to  the  collector  the  true  value 
thereof,  as  required  by  law.  All  other  appraisers,  [and  all  resident 
merchants  appointed  according  to  law  to  act  as  appraisers,]  shall 
severally  take  and  subscribe  an  oath  diligently  and  faithfully  to  ex- 
amine and  inspect  such  merchandise  as  the  collector  may  direct,  and 
truly  to  report,  to  the  best  of  their  knowledge  and  belief,  the  true 
value  thereof. 

Act  March  1,  1823,  c.  21,  {  16,  3  Stat.  735.  Act  July  27,  1866,  c.  284,  {  1, 
14  Stat  302.    Act  July  14,  1870,  c.  255,  §§  34,  36,  16  Stat.  271. 

The  words  of  this  section  "and  all  resident  merchants  appointed  according 
to  law  to  act  as  appraisers,'*  inclosed  in  brackets,  were  superseded  by  the 
provisions  relating  to  appraisers  of  the  Customs  Administrative  Act  of  June 
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10,  1890,  c.  407,  §  13,  26  Stat.  136,  amended  by  the  Payne-Aldrich  Tariff 
Act  of  Aug.  5,  1909,  c.  6,  §§  28,  36,  99,  and  again  amended  and  re-enacted  by 
the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  III,  M,  post,  §  5594. 

Notes  of  Decisions 

De  facto  ap p raise rsw— The  acts  of  a  Cited    without    definite    application, 

de  facto  appraiser  are  valid.     Gibb  v.  Greely  v.  Thompson    (1850)    10   How. 

Washington  (C.  C.  1858)  Fed.  Gas.  No.  225,  235,  13  L.  Ed.  397;    U.  S.  v.  Ro- 

5,380.  senthal  (C.  C.  1903)  126  Fed.  766,  778 

Right  to  produce  witnessesw— This  and  (affirmed  Browne  v.  U.  S.  [1905]    145 

other  named  sections  held  not  to  give  Fed.   1,  76  C.   C.  A.  31);    Curnen    & 

importer    right    to    produce    witnesses,  Stiner  v.  U.  S.   (C.  C.  1904)  136  Fed. 

etc,  before  appraisers.     (1886)  18  Op.  807,  808,  809. 
Atty.  Gen.  360. 

§  5349.  (R.  S.  §  2615.)     Oath  of  assistant  appraisers. 

Each  of  the  assistant  appraisers  at  the  port  of  New  York,  before 
entering  upon  the  duties  of  his  office,  shall  take  and  subscribe  an 
oath  diligently  and  faithfully  to  examine  and  inspect  such  goods, 
wares,  and  merchandise  as  the  appraiser  may  direct,  and  truly  to  re- 
port to  him  the  true  value  thereof,  according  to  law.  Such  report 
shall  be  subject  to  revision  and  correction  by  the  appraiser,  and 
when  approved  by  him  shall  be  transmitted  to  the  collector,  and  shall 
be  deemed  an  appraisement  by  the  United  States  local  appraiser  of 
the  district  of  such  merchandise  required  by  law.  The  assistant  ap- 
praisers at  Boston,  Philadelphia,  and  San  Francisco,  shall  take  and 
subscribe  an  oath  diligently  and  faithfully  to  examine  and  inspect  such 
merchandise  as  the  principal  appraisers  may  direct,  and  truly  to  re- 
port to  them  the  true  value  thereof,  according  to  law. 

Act  May  28,  1830,  c.  147,  §  2,  4  Stat.  409.  Act  July  27,  1866,  c  284,  § 
2,  14  Stat  302.    Act  July  14,  1870,  c.  255,  §§  34-36,  16  Stet  271. 

Notes  of  Deolsions 

Report8^-A  report  in  regard  to  valu-  importer  the  right  to  produce  witness- 

ation  of  imported  merchandise  signed  by  es,  etc,  before  appraisers.     (1886)   18 

an  examiner  or  clerk  appointed  pursuant  Op.  Atty.  Gen.  360. 

to  section  5629,  post,  and  approved  by  cited     without   definite     applhatlon, 

the  appraiser,  is  not  in  compliance  with  tJ.  S.  v.  Curnen  &  Stiner  (1906)   140 

the  requirement  of  this  section  that  the  jped,  45,  48,  76  C.  C.  A.  503;   U.  S.  v. 

??^^^°L*R'^''*l^®'  °i^^^  S^^^  ''^P""'^  Rosenthal  (0.  C.  1903)   126  Fed.  766. 

(1894)  20  Op.  Atty.  Gen.  731.  773  (affirmed  Browne  ▼.  U.  S.  [1905] 

Right  to  produce  wit  nessesd— This  and  145  Fed.  1,  760.  C.  A.  81). 
other  named  sections  held  not  to  give 

§  5350.  (R.  S.  §  2616.)     Oath  of  office  of  customs  officers. 

Every  officer,  clerk,  or  employe  appointed  under  this  Title  shall, 
before  entering  upon  his  duties,  take  and  subscribe  an  oath  in  addi- 
tion to  the  oath  of  office  prescribed  by  section  seventeen  hundred  and 
fifty-six  or  section  seventeen  hundred  and  fifty-seven.  Title  "Pro- 
visions applying  to  several  classes  of  officers,"  that  he  will  use  his 
best  endeavors  to  prevent  and  detect  frauds  against  the  laws  of  the 
United  States  imposing  duties  upon  imports. 

Act  March  2,  1799,  c.  22,  §  20,  1  Stat  641.  Act  March  3,*  1817,  c.  109,  § 
7,  3  Stat.  397.  Act  July  30,  1840,  c.  74,  §  9,  9  Stat.  44.  Act  May  9,  1848, 
c  40,  9  Stat.  220.    Act  June  26,  1848,  c.  70,  §  6,  9  Stat.  239. 

R.  S.  §  1756,  one  of  the  sections  mentioned  in  this  section  as  prescriWng  an 
oath  of  office,  was  repealed  by  Act  May  13,  1884,  c.  46,  §  2,  ante,  §  3216. 

Provisions  authorizing  the  collectors  of  customs  to  administer  the  oath  re- 
quired by  this  section,  providing  for  the  filing  of  duplicates  thereof,  and  im- 
posing a  penalty  for  failure  to  comply  therewith,  were  made  by  Act  Feb.  8, 
1875,  c.  36,  §  11,  post,  §  5353. 

Notes  of  Deolsions 

Presumptlond^An  officer  of  the  cus-  have  taken  the  regular  oaths.  U.  S. 
toms,  duly  commissioned,  and  acting  in  v.  Bachelder  (0.  0.  1814)  Fed.  Gas.  No. 
the  duties  of  his  office,  is  presumed  to      14,490. 
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§  5351.  (R.  S.  §  2617.)     Who  may  administer  oath  of  office. 

The  oath  of  office  required  by  law  to  be  taken  by  a  collector  may 
be  taken  before  any  magistrate  authorized  to  administer  oaths 
within  the  district  to  which  such  collector  belongs.  The  oath  re- 
quired to  be  taken  by  any  other  person  appointed  to  any  office  un- 
der this  Title  shall  be  taken  before  the  collector  of  his  district. 

Act  March  2,  1799,  c.  22,  {  20,  1  Stat.  641.  Act  July  30,  1846,  c.  74,  {  9, 
9  Stat  44.    Act  June  26,  1848,  c.  70,  §  6,  9  Stat  239. 

Similar  provisions  for  taking  the  required  o.ath  before  the  collector  or  other 
officer  were  made  by  Act  Feb.  8,  1875,  c.  36,  {  11,  post,  §  5353. 

The  officers  authorized  to  administer  the  oath  of  office  were  designated  in  R. 
S.  §  1758,  ante,  §  3220. 

§  5352.  (R.  S.  §  2618.)     Certification,  etc.,  of  oath. 

The  oath  of  office  administered  to  any  person  appointed  to  any 
office  under  this  Title  shall  be  certified  under  the  hand  and  seal  of 
the  person  by  whom  the  same  shall  have  been  administered,  and 
shall,  within  three  months  thereafter,  be  transmitted  to  the  [Com- 
missioner of  Customs].  In  default  of  taking  such  oath,  or  of  trans- 
mitting a  certificate  thereof,  the  person  failing  shall  be  liable  to  a 
penalty  of  two  hundred  dollars. 

Act  March  2,  1709,  c.  22,  {  20,  1  Stat.  641,  642. 

Provisions  similar  to  those  of  this  section  were  made  by  Act  Feb.  8,  1875, 
c  36,  S  11,  post,  §  5353. 

The  words  of  this  section,  "Ck>mmi8sioner  of  Customs,'*  inclosed  in  brackets, 
were  superseded  by  the  abolition  of  the  oflSce  and  the  transfer  of  the  powers 
and  duties  thereof  to  the  Comptroller  of  the  Treasury,  by  the  Dockery  Act 
of  July  31,  1894,  c.  174,  {  4,  ante,  {  402.  All  provisions  of  law  not  incon- 
sistent with  said  act,  in  any  way  relating  to  the  Commissioner  of  Customs, 
are  held  by  said  section  4,  to  relate  to  the  Comptroller  of  the  Treasury. 

The  copy  of  the  oath  of  subordinate  customs  officers  was  required  to  be 
transmitted  to  the  Secretary  of  the  Treasury  by  a  provision  of  Act  March 
2,  1895,  c  177,  §  5,  post,  §  5354.  And  the  duties  of  the  Comptroller  of  the 
Treasury  in  regard  to  customs  officers'  bonds  were  transferred  to  the  Sec- 
retary of  the  Treasury  by  a  further  provision  of  said  section  5,  set  forth 
ante,  §  3288. 

§  5353.  (Act  Feb.  8,  1875,  c.  36,  §  11.)  Oath  of  subordinate  cus- 
toms officers ;  before  whom  and  how  taken ;  certification,  etc. ; 
penalty  for  default. 
The  oaths  now  required  to  be  taken  by  subordinate  officers  of 
the  customs  may  be  taken  before  the  collector  of  the  customs  in 
the  district  in  which  they  are  appointed,  or  before  any  officer  au- 
thorized to  administer  oaths  generally ;  and  the  oaths  shall  be  taken 
in  duplicate,  one  copy  to  be  transmitted  to  the  [Commissioner  of 
Customs],  and  the  other  to  be  filed  with  the  collector  of  customs  for 
the  district  in  which  the  officer  appointed  acts.  And  in  default  of 
taking  such  oath,  or  transmitting  a  certificate  thereof,  or  filing  the 
same  with  the  collector,  the  party  faiHng  shall  forfeit  and  pay  the 
sum  of  two  hundred  dollars,  to  be  recovered,  with  cost  of  suit,  in  any 
court  of  competent  jurisdiction,  to  the  use  of  the  United  States. 
(18  Stat.  309.) 

The  words  of  this  section,  "Commissioner  of  Customs,"  inclosed  in  brackets, 
were  superseded  by  the  abolition  of  the  office  by  the  Dockery  Act  of  July  31, 
1894,  c  174,  §  4,  ante,  §  402,  and  subsequent  provisions  for  transmission  of  a 
copy  of  the  oath  to  the  Secretary  of  the  Treasury  by  Act  March  2,  1895,  c 
177,  §  6,  post,  §  6354. 

OiSicer?  and  employes  in  the  customs  service  were  required,  as  a  condition 
precedent  to  payment  of  compensation  for  their  services,  to  make  oath  that 
they  had  not  received  improper  consideration  for  official  services,  by  R.  S.  § 
1790,  ante,  §  3265. 

Officers  of  the  revenue-cutters  were  to  be  deemed  officers  of  the  customs  by 
R.  S.  §  2760,  post,  §  5448. 

The  oath  required  by  R.  S.  |  1790,  ante,  §  3265,  to  be  administered  to  the 
customs  officers  and  employes  was  authorized  to  be  administered  by  the  col- 
lectors and  their  special  deputies  by  Act  March  15,  1898,  c.  68,  post,  §  5360. 

Cited    without    definite    application, 

U.  S.  V.  Dominici  (1897)  78  Fed.  334, 
836,  24  C.  C.  A,  116. 
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§  5354.  (Act  March  2,  1895,  c.  177,  §  5.)  Custody  of  oaths  of  sub- 
ordinate custCMns  officers. 
Hereafter  the  copy  of  the  oath  of  office  of  subordinate  officers 
of  the  customs,  required  to  be  transmitted  to  the  [Commissioner 
of  Customs]  by  section  eleven  of  the  "Act  to  amend  existing  cus- 
toms and  internal  revenue  laws,  and  for  other  piirposes,"  approved 
February  eighth,  eighteen  hundred  and  seventy-five,  shall  be  trans- 
mitted to  the  Secretary  of  the  Treasury.     (28  Stat.  807.) 

This  provision  was  part  of  section  5  of  the  legislative,  executive,  and  judi- 
cial appropriation  act  of  1895,  cited  above.  The  remaining  provisions  of  the 
section,  relating  to  official  bonds,  are  set  forth  ante,  §§  3288-3290. 

Provisions  as  to  the  custody  of  oaths  of  office  in  general  were  made  by  R.  S. 
§  1759,  ante,  §3223. 

The  words  of  this  section,  "Commissioner  of  Customs,*'  inclosed  in  brackets, 
were  superseded  by  the  abolition  of  the  office  and  the  transfer  of  the  powers 
and  duties  thereof  to  the  Comptroller  of  the  Treasury,  by  the  Dockery  Act  of 
July  31,  1894,  c.  174,  §  4,  ante,  §  402. 

§  5355.  (R.  S.  §  2611.)     Oath  of  special  examiners  of  drugs. 

Special  examiners  of  drugs,  medicines,  chemicals,  and  so  forth, 
shall,  before  entering  upon  their  duties,  take  and  subscribe  an  oath 
faithfully  and  diligently  to  perform  such  duties,  and  to  use  their  best 
endeavors  to  prevent  and  detect  frauds  upon  the  revenue  of  the 
United  States ;  which  oath  shall  be  administered  by  the  collector  of 
the  port  or  district  where  the  examiner  making  it  is  employed. 
Act  June  26,  1848,  c.  70,  §  6,  9  Stat.  239. 

An  examination  of  imported  drugs  and  preparations  used  as  medicine,  be- 
fore passing  the  custom  house,  in  reference  to  their  quality,  purity,  and  fit- 
ness and  their  value,  was  required  by  R.  S.  §  2933,  post,  §  5622. 

The  exportation  or  destruction  of  rejected  articles  was  provided  for  by  R.  S, 
§  2937,  post,  §  5626. 

Subsequent  provisions  for  ^inspection  and  regulation  of  importation  of  adul- 
terated foods,  drugs,  and  liquors,  are  contained  in  Title  LVI  B,  "Regulation 
of  Interstate  and  Foreign  Commerce  as  to  Particular  Subjects,"  Chapter  B. 

§  5356.  (R.  S.  §  2612.)  Instructions  to  prevent  importation  of 
adulterated  drugs. 
The  Secretary  of  the  Treasury  shall  give  to  the  collectors  of  dis- 
tricts for  which  an  examiner  of  drugs,  medicines,  and  chemicals  is 
not  provided  by  law,  such  instructions  as  he  may  deem  necessary  to 
prevent  the  importation  of  adulterated  and  spurious  drugs  and  medi- 
cines. 

Act  June  26,  1848,  c.  70,  J  5,  9  Stet.  238. 

§  5357.  (R.  S.  §  2619,  as  amended,  Act  Feb.  27,  1877,  c.  69.)  Bonds 
of  collectors,  naval  officers,  and  surveyors. 
Every  collector,  naval  officer,  and  surveyor,  shall,  before  entering 
on  the  duties  of  his  office,  give  a  bond  to  the  United  States,  with  one 
or  more  sufficient  sureties,  for  the  true  and  faithful  discharge  of  the 
duties  thereof  according  to  law.  And  all  bonds  to  be  hereafter  given 
shall  be  of  the  form  following,  to  wit;  Know  all  men  by  these  pres- 
ents that  we  are  held  and  firmly  bound  unto  the  United 

States  of  America  in  the  full  and  just  sum  of dollars,  money 

of  the  United  States ;  to  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  jointly  ahd  severally  our  joint  and  several  heirs 
executors  and  administrators,  firmly  by  these  presents,  sealed  with 

our  seals  and  dated  this day  of one  thousand 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas  the 
President  of  the  United  States  hath,  pursuant  to  law,  appointed  the 
said  to  the  office  of in  the  State  of  :     Now, 


therefore,  if  the  said 


has  truly  and  faithfully  executed  and 


discharged,  and  shall  continue  truly  and  faithfully  to  execute  and 
discharge,  all  the  duties  of  the  said  office,  according  to  law,  then  the 
above  obligation  to  be  void  and  of  none  effect;  otherwise  it  shall 
abide  and  remain  in  full  force  and  virtue. 
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Sealed  and  delivered  in  the  presence  of 


And  the  amount 


of  penalty  shall  be  fixed  by  the  President,  as  provided  in  section 
thirty  six  hundred  and  thirty  nine. 

First.  The  collectors  of  New  York  and  Philadelphia,  in  the  sum 
of  sixty  thousand  dollars  each. 

Second.  The  collector  of  Boston  and  Charlestown,  in  the  sum  of 
forty  thousand  dollars. 

Third.  The  collectors  of  Baltimore  and  Charleston,  in  the  sum  of 
thirty  thousand  dollars  each. 

Fourth.  The  collector  of  Norfolk  and  Portsmouth,  in  the  sum  of 
fifteen  thousand  dollars. 

Fifth.  The  collectors  of  Portsmouth  in  New  Hampshire,  Salem 
and  Beverly,  Newport,  Providence,  Wilmington  in  Delaware,  Ann- 
apolis, Georgetown  in  the  District  of  Columbia,  Richmond,  Alex- 
andria, Wilmington  in  North  Carolina,  New  Berne,  Edenton,  and 
Vicksburgh,  in  ten  thousand  dollars  each. 

Sixth.  The  collectors  of  Newburyport,  Gloucester,  Marblehead, 
Plymouth,  Nantucket,  Portland  and  Falmouth,  New  London,  New 
Haven,  Fairfield,  Perth  Amboy,  Newark,  Yorktown,  Tappahannock, 
Georgetown  in  South  Carolina,  Beaufort  in  South  Carolina,  and 
Savannah,  in  five  thousand  dollars  each. 

Seventh.  The  collectors  of  Middletown  and  Waldoborough,  in  four 
thousand  dollars  each. 

Eighth.  The  collectors  of  the  several  districts  in  the  State  of 
Florida,  in  such  sum  as  the  President  shall  prescribe. 

Ninth.  All  collectors  not  above  mentioned,  in  two  thousand  dol- 
lars each. 

Tenth.  The  naval  officers  at  Boston,  New  York,  Philadelphia,  Bal- 
timore, and  Charleston,  in  ten  thousand  dollars  each. 

Eleventh.  All  naval  officers  not  above  mentioned,  in  two  thou- 
sand dollars  each. 

Twelfth.  The  surveyors  at  Albany,  Pittsburgh,  Wheeling,  Cincin- 
nati, Louisville,  Saint  Louis,  Nashville,  and  Natchez,  in  ten  thousand 
dollars  each. 

Thirteenth.  The  surveyors  of  Boston,  New  York,  Philadelphia, 
Baltimore,  and  Charleston,  in  five  thousand  dollars  each. 

Fourteenth.  All  surveyors  not  above  mentioned,  in  one  thousand 
dollars  each. 

Act  March  2,  1799,  c.  23,  8  1,  1  Stat  TOS.  Act  May  10,  1800,  c.  49,  2 
Stat  68.  Act  May  7,  1822,  c.  62,  8  8,  3  Stot  684.  Act  May  7,  1822,  c.  107, 
§  2,  3  Stot  693.  Act  Jan.  21,  1829,  c  10,  f  1,  4  Stot  331.  Act  March  2, 
1831,  c  76,  §  4,  4  Stot  476.  Act  March  2,  1831.  c.  87,  S§  1,  5,  4  Stot.  480, 
482.  Act  June  30,  1834,  c.  135,  S  10,  4  Stot  716.  Act  July  7,  1838,  c  169, 
I  8,  5  Stot  267.  Act  June  4,  1844,  c.  39,  5  Stot  661.  Act  March  3,  1857, 
c  105,  11  Stot  200.  Act  March  2,  1867,  c  178,  §  1,  14  Stot  642.  Act  Feb. 
27,  1877,  c.  69,  §  1,  19  Stat  246. 

This  section,  as  enacted  in  the  Revised  Stotutes,  did  not  contoin  the  form 
of  the  bond.  The  section  was  amended  by  striking  out  after  the  words  "ac- 
cording to  law"  the  words  '*under  penalty  as  follows,"  and  by  inserting  after 
the  said  words  "according  to  law*'  the  provisions  following,  relating  to  the 
form  of  the  bond,  to  the  word  "First,"  as  set  forth  here,  by  Act  Feb.  27,  1877, 
c  69,  §  1,  cited  above. 

Provisions  authorizing  the  President  to  regulate  and  increase  the  sums  foi 
which  bonds  are  required  of  collectors  of  customs,  naval  ofiScers  and  surveyors, 
were  made  by  R.  S.  S  3639,  post,  §  6638. 

The  Secretory  of  the  Treasury  was  authorized  to  require  bond  from  deputies 
clothed  with  powers  of  collectors  by  R.  S.  i  2633,  post,  §  5372. 

Provisions  for  bonds  of  deputy  collectors  were  also  made  by  Act  Feb.  6,  1907, 
e.  471,  post,  S  5369. 

General  provisions  for  the  examination  and  renewal  of  official  bonds  were 
made  by  Act  March  2,  1895,  c.  177,  §  5,  ante,  {  3290. 

Notes  of  Decisions 
Reqnisltes  and  validity  of  bond.p-The      Vermont"  from  the  official  bond  of  the 
omission  of  the  words  "in  the  stote  of      collector  of  customs  for  the  district  of 
6  U.S.CoMP.'lO— 411  (6561) 
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-^  Vermont  does  not  impair  its  validity. 
The  bond  is  valid,  either  under  the  stat- 
ute or  at  common  law.  (1886)  18  Op. 
Atty.  Gen.  458. 

Liability  of  sureties— In  generals— 
Where  a  collector  of  customs  intrusts 
a  package  of  treasury  notes,  received 
by  him  in  payment  of  duties,  and  can- 
celed by  him,  to  a  person  accustomed  to 
put  such  packages  in  the  post  office,  and 
they  are  lost  or  purloined  before  being 
placed  in  the  post  office,  the  collector  is 
liable  to  the  United  States  on  his  offi- 
cial bond  for  all  actual  damages  sus- 
tained by  them,  which  must  be  esti- 
mated by  a  jury  from  the  damage  likely 
to  happen  from  their  getting  into  circu- 
lation again,  from  delay  and  inconven- 
ience in  obtaining  the  proper  vouchers 
to  settle  accounts,  from  the  want  of  evi- 
dence at  the  treasury  department  that 
the  notes  had  been  redeemed,  or  from 
any  otiier  direct  consequence  of  the 
condition  of  his  bond,  and  of  his  instruc- 
tions under  it.  U.  S.  v.  Morgan  (1850) 
52  U.  S.  (11  How.)  154, 13  L.  Ed.  643. 

A  collector  of  customs,  who  receiyes, 
in  payment  for  duties,  treasury  notes 
previously  canceled  by  him  and  since 
stolen  or  lost,  and  altered,  is  responsi- 
ble to  the  United  States  on  his  official 
bond  for  the  amount    Id. 

The  condition  in  a  bond  to  well  and 
faithfully  behave  and  execute  the  office, 
does  not  render  the  surety  liable  for 
want  of  skill.  Alexandria  v.  Corse  (O. 
C.  1822)  Fed.  Cas.  No.  183;  Bank  of 
United  States  v.  Brent  (C.  C.  1826) 
Fed.  Oas.  No.  910. 

Under  the  condition  of  a  bond,  given 
as  additional  security,  that  the  officer 
"has  faithfully  discharged,  and  shall 
continue  faithfully  to*  discharge,"  etc., 
held  that  the  surety  became  absolutely 
bound  for  any  default  of  the  officer. 
U.  S.  V.  Anderson  (C.  C.  1848)  Fed. 
Cas.  No.  14,446;  Same  v.  Brown  (D.  C. 
1830)  Fed.  Cas.  No.  14,663. 

Liens  extend  to  all  the  real  estate  of 
collectors  and  their  sureties,  owned  by 
them  at  the  time  the  sums  in  default 
were  committed  to  them.  (1830)  2  Op. 
Atty.  Gen.  310. 

-«•  Scope  of  dutiesw— A  collector  of 
the  customs  and  his  sureties  are  respon- 
sible on  his  official  bond  for  the  faithful 
application  by  him  of  moneys  of  the 
United  States  received  by  him  from 
his  predecessor  in  office.  Broome  v.  U. 
S.  (1853)  56  U.  S.  (15  How.)  143,  14 
L.  Ed.  636. 

A  collector  and  his  sureties  are  re- 
sponsible for  money  which  he  receives 
from  his  predecessor  in  office;  and  al- 
so for  money  transmitted  to  him  by  an- 
other collector,  upon  his  representation 
and  requisition  that  it  was  necessary  to 
defray  the  current  expenses  of  his  of- 
fice and  advanced  for  that  purpose. 
Broome  v.  U.  S.  (1853)  15  How.  143, 
153, 14  L.  Ed.  636. 

Where  duties  not  required  by  law  were 
imposed  on  a  collector  of  customs  by 
tho  superior  officers  of  the  treasury  de- 
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partment,  he  is  still  required  to  dis- 
charge his  duties  according  to  law,  and 
the  sureties  on  his  official  bond  are  lia- 
ble for  his  failure  to  do  so.  U.  S.  ▼. 
Gaussen  (C.  C.  1875)  Fed.  Cas.  No.  15,- 
192. 

The  condition  of  a  bond  of  a  public 
officer  to  discharge  the  duties  according 
'  to  law  refers  to  existing  laws  and  thQse 
passed  during  his  term  of  office.  U.  S. 
V.  Gaussen  (C.  C.  1875)  Fed.  Cas.  No- 
15,192. 

The  sureties  on  the  bond  of  a  cus- 
toms collector  are  not  responsible  for 
a  loss  of  funds  in  his  custody  which  he  is 
transporting,  under  orders  from  the 
treasury  department,  from  one  place  to 
another,  such  transportation  being  no 
part  of  his  duty  as  collector.  U.  S.  ▼. 
Adams  (C.  C.  1885)  24  Fed.  34a 

Period  of  liabllityw— The  bond  of  a 

collector  of  the  customs  takes  effect 
from  the  time  that  he  and  his  sureties 
part  with  it  in  the  course  of  transmis- 
sion to  the  comptroller  of  the  treasury, 
even  against  the  representatives  of  a 
party  thereto,  who  dies  before  the  bond 
is  approved  by  the  comptroller,  as  re- 
quired by  the  act  of  congress  of  1799. 
Broome  v.  U.  S.  (1853)  56  U.  S.  (15 
How.)  143,  14  L.  Ed.  636. 

The  sureties  on  a  bond  of  a  collector 
of  customs  appointed  during  a  recess  of 
the  senate  are  not  liable  for  his  acts 
after  he  accepted  a  new  appointment 
made  by  the  president  by  and  with  the 
advice  of  the  senate.  U.  S.  v.  Ellis  (C. 
C.  1866)  Fed.  Cas.  No.  15.047. 

A  bond  given  by  a  collector  of  cus- 
toms under  Act  March  2, 1799,  binds  the 
sureties  from  the  time  he  assumed  of- 
fice, though  not  executed  until  several 
months  thereafter.    Id. 

The  bond  of  a  collector  of  customs  as 
a  depositor  of  public  money  and  fiscal 
agent  of  the  United  States  under  Act 
Aug.  6,  1846,  does  not  apply  to  past 
transactions.  U.  S.  v.  BlUs  (C.  C.  1866) 
Fed.  Cas.  No.  15,047. 

The  liability  of  sureties  upon  the  offi- 
cial bond  of  a  cojlector  of  customs  is 
limited  to  acts  done  by  him  during  his 
term  of  office.  They  are  not  responsible 
for  defaults  committed  in  relation  to 
public  moneys  received  by  him  after  the 
term  for  which  he  was  appointed. 
(1877)  15  Op.  Atty.  Gen.  214. 

—  Extinguishment.^— Giving  a  sec- 
ond official  bond  by  a  collector,  with 
different  sureties,  does  not  of  itself 
merge  or  extinguish  the  first;  and  an 
unsatisfied  judgment  on  one  does  not 
bar  an  action  on  the  other  for  the  same 
breach.  U.  S.  v.  Hoyt  (C.  C.  1848)  Fed. 
Cas.  No.  15,409. 

Payments  and  discharge  of  sureties^— 

Where  a  collector  has,  at  different  times, 
given  two  bonds,  with  different  sureties, 
and  the  supervisor  of  the  revenue  has 
promised  to  apply  his  payments  to  the 
discharge  of  the  first  bond,  though  some 
of  them  were  for  money  collected  after 
the  second  bond  was  given,  such  prom- 
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186  does  not  bind  the  United  States,  nor 
amount  to  an  application  of  the  pay- 
ments to  the  first  bond.  U.  S.  v.  Janu- 
ary (1813)  11  U.  S.  (7  Cranch)  572,  3 
L.  Ed.  443;  Same  v.  WardweU  (C.  C. 
1828)  Fed.  Cas.  No.  16,640. 

Where  the  accoont  of  a  collector  of 
customs,  who  serves  several  successive 
terms,  is  kept  by  the  officers  of  the 
treasury  in  one  continued  series  of  debits 
and  credits,  moneys  paid  into  the  treas- 
ury by  the  collector  in  the  regular  per- 
formance of  his  duty  cannot,  as  against 
the  sureties  on  his  bond  for  that  term, 
be  applied  by  the  treasury  officers  in 
discharge  of  a  defalcation  occurring  in 
a  previous  term.  U.  S.  v.  Irving  (1843) 
42  U.  S.  (1  How.)  250,  11  L.  Ed.  120. 

The  addition  of  a  condition  in  the  bond 
»f  a  collector  not  specifically  named  in 
the  act  of  congress,  that  the  obligors 
shall  not  be  liable  if  each  and  every  dep- 
uty appointed  by  the  collectors  shall 
truly  and  faithfully  execute  and  dis- 
charge all  the  duties  of  such  deputy  col- 
lector according  to  law,  does  not  re- 
lieve the  sureties  from  liability.  Chad- 
wick  V.  U.  S.  (C.  C.  1880)  3  Fed.  750. 

No  change  made  by  law  in  the  rate 
of  duties,  the  routine  of  the  office,  or 
in  the  method  of  conducting  it,  which 
does  not  change  materially  the  character 
of  the  office,  will  discharge  the  sureties 
on  the  official  bond  of  the  collector.    U. 


S.  V.  Gaussen  (G.  G.  1875)  Fed.  Gas. 
No.  15,192. 

The  sureties  of  the  official  bond  of  a 
collector  of  customs,  where  the  mode  of 
payment  of  the  customs  had  been  varied 
during  their  suretyship,  were  held  not 
to  be  discharged  by  such  change,  as  their 
principal  was  bound  to  receive  such  pay- 
ments as  the  state  directed,  and  to  pay 
them  over  in  specie,  and  any  change  in 
the  mode  or  character  of  the  payments 
does  not  affect  his  or  their  liability. 
Borden  v.  Houston  (1847)  2  Tex.  594. 

Action^^An  assignment  by  a  collector 
in  trust  to  pay  any  judgment  recovered 
on  his  official  bond  enables  the  United 
States,  on  recovering  such  judgment, 
to  sue  the  trustees  for  an  accounting. 
U.  S.  V.  Hoyt  (G.  G.  1848)  Fed.  Gas. 
No.  15,410. 

But,  where  the  first  act  of  the  United 
States  in  affirmance  of  the  trust  is  the 
filing  of  their  bill  for  an  account,  the 
trustees  are  not  liable  for  property  pre- 
viously disposed  of  with  the  consent  of 
the  assignor  and  sureties.    Id. 

United  States,  in  an  action  upon  a  col- 
lector's bond,  cannot  obtain  judgment 
against  the  surety  for  more  than  the 
penalty.  U.  S.  v.  Rickette  (G.  G.  1825) 
Fed.  Gas.  No.  16,159. 

Cited  without  definite  application, 
U.  S.  V.  Jones  (G.  G.  1896)  77  Fed.  717, 
724. 


§  5358.  (R,  S.  §  2620.)     Bonds,  how  approved  and  filed. 

All  bonds  required  by  law  to  be  given  by  collectors,  naval  officers, 
surveyors,  or  other  officers  of  the  customs,  shall  be  approved  by  the 
[Commissioner  of  Customs],  and  shall  be  filed  in  his  office. 

Act  June  17, 1864,  c.  130,  f  5,  13  Stat.  134. 

The  words  of  this  section,  "Commissioner  of  Gustoms,"  inclosed  in  brackets, 
were  superseded  by  the  abolition  of  the  office  and  the  transfer  of  the  powers 
and  duties  thereof  to  the  GomptroUer  of  the  Treasury  by  the  Dockery  Act 
of  July  31,  1894,  c.  174,  §  4,  ante,  §  402 ;  and  the  duties  of  the  Comptroller  of 
the  Treasury  in  regard  to  bonds  were  transferred  to  the  Secretary  of  the 
Treasury  by  a  provision  of  Act  March  2,  1895,  c  177,  S  5,  set  forth  ante,  ( 
3288. 

Notes  of  Decisions 


Date  of  approval.— The  date  of  ap- 
proval is  not  conclusive  evidence  of  the 
commencement  of  the  period  when  the 
bond  began  to  run.  It  begins  to  be  ef- 
fective from  the  moment  when  the  col- 


lector and  his  sureties  part  with  it  in 
the  course  of  transmission.  Broome  v. 
U.  S.  (1853)  15  How.  143, 153, 14  U  Ed. 
630. 


§  5359.  (R.  S.  §  2621.)  Duties  of  collector  where  naval  •officers  and 
surveyors  are  appointed. 

At  each  of  the  ports  to  which  there  are  appointed  a  collector, 
naval  officer,  and  surveyor,  it  shall  be  the  duty  of  the  collector: 

First.  To  receive  all  reports,  manifests,  and  documents  to  be  made 
or  exhibited  on  the  entry  of  any  ship  or  vessel,  according  to  the 
regulations  of  this  Title. 

Second.  To  record,  in  books  to  be  kept  for  that  purpose,  all  mani- 
fests. 

Third.  To  receive  the  entries  of  all  ships  or  vessels,  and  of  the 
goods,  wares,  and  merchandise  imported  in  them. 

Fourth.  To  estimate,  together  with  the  naval  officer  where  there 
is  one,  or  alone  where  there  is  none,  the  amount  of  the  dues  payable 
thereupon,  indorsing  such  amount  upon  the  respective  entries. 
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Fifth.  To  receive  all  moneys  paid  for  duties,  and  take  all  bonds 
for  securing  the  payment  thereof. 

Sixth.  To  grant  all  permits  for  the  unlading  and  delivery  of  goods. 

Seventh.  To  employ,  with  the  approval  of  the  Secretary  of  the 
Treasury,  proper  persons  as  weighers,  gangers,  measurers,  and  in- 
spectors at  the  several  ports  within  his  district. 

Eighth.  To  provide,  with  the  like  approval,  at  the  public  expense, 
store-houses  for  the  safe-keeping  of  goods,  and  such  scales,  weights, 
and  measures  as  may  be  necessary. 

Act  March  2,  1799,  c.  22.  §  21,  1  Stat.  642. 

Provisions  requiring  collectors  of  customs  to  make  quarterly  reports  to  the 
Bureau  of  Statistics  were  made  by  R.  S.  {  337,  ante,  |  880. 

Provisions  requiring  collectors  of  customs  to  seize  vessels  fitted  out  or  held 
for  the  purpose  of  committing  piracy  were  made  by  R.  S.  {  4299,  post,  |  8045. 

Provisions  requiring  collectors  of  customs  to  detain  vessels  intended  to  be 
employed  in  violation  of  neutrality  laws  were  made  by  R.  S.  |  5290,  which 
was  incorporated  into  the  Criminal  Code,  in  section  17  thereof,  post,  $  10181, 
and  was  repealed  by  section  341  thereof,  post,  |  10515. 

The  authority,  power,  and  jurisdiction,  in  relation  to  the  exclusion  of 
Chinese,  vested  by  law  or  treaty  in  the  collectors  of  customs,  were  conferred 
upon  such  officers  under  the  control  of  the  Commissioner  General  of  Immi- 
gration as  the  Secretary  of  Commerce  and  Labor  might  designate  therefor,  by 
provisions  of  Act  Feb.  14,  1903,  c.  552,  §  7,  ante,  {  858. 

Duties  in  respect  to  consignments  of  game  from  Alaska  were  imposed  on 
the  collectors  of  customs  at  Seattle,  Portland,  and  San  Francisco,  and  all  col- 
lectors and  deputy  collectors  were  required  to  assist  in  the  enforcement  of 
Act  June  7,  1902,  c.  1037,  32  Stat.  327,  for  the  protection  of  game  in  Alaska, 
as  amended  by  Act  May  11,  1908,  c.  162,  ante,  ||  3615-3621,  by  provisioxui 
of  sections  6  and  7  of  said  amendatory  act,  ante,  t§  3620,  3621« 


Kotes  of  Deeiflioiui 


Powers,  duties,  and  liability  in  gen- 
erals-All payments  and  disbursements 
of  money  received  by  the  collector  in  his 
official  capacity  under  direction  of  the 
secretary  of  the  treasury  were  within 
the  range  of  his  official  duty.  Gaussen 
V.  U.  S.  (1878)  97  U.  S.  584,  591,  24 
L.  Ed.  1009. 

An  ez-coUector  cannot  appropriate 
moneys  of  the  United  States  in  his  hands 
in  payment  of  fees  due  to  officers  of  the 
customs,  as  such  authority  can  be  ex- 
ercised only  by  the  collector  actually 
in  office.  Champney  v.  Bancroft  (C.  C. 
1841)  Fed.  Cas.  No.  2,587. 

A  collector  of  customs  had  no  au- 
thority to  take  a  lease  of  property  for 
the  government  without  authority  from 
the  Secretary  of  the  Treasury.  Kinkead 
V.  U.  S.  (1883)  18  Ct.  CI.  504. 

A  customhouse  officer  has  no  power  to 
control  gate  keepers  at  piers.  U.  S.  v. 
Desmond  (C!  C.  1858)  Fed.  Cas.  No. 
14,951. 

Inspectors  of  customs  cannot  lawfully 
be  prevented  by  the  local  health  offi- 
cers from  landing  at  quarantine  stations 
in  the  discharge  of  their  duties;  but 
the  former,  while  visiting  and  remaining 
at  such  stations,  should  observe  aH  rea- 
sonable regulations  in  the  interest  of 
public  health.  (1884)  18  Op.  Atty. 
Gen.  15. 

No  local  health  regulation  which  de- 
nies to  inspectors  of  customs  ample  op- 
portunities for  then  and  there  protect- 
ing the  public  revenue  is  reasonable.    Id. 

A  collector  of  the  customs  is  not  per- 
sonally liable,  in  the  absence  of  an  ex- 
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press  agreement,  for  the  wages  of  one 
whom  he  employs  as  a  night  watch  and 
oarsman.  Nichols  t.  Moody  (N.  Y. 
1856)  22  l^arb.  611. 

In  an  action  of  trespass  against  an 
inspector  of  customs  for  breaking  and 
entering  a  store  and  carrying  away 
goods  which  are  subsequently  condemn- 
ed in  the  federal  district  court,  it  is  a 
sufficient  justification  for  the  defendant 
to  produce  a  warrant  from  a  justice  of 
the  peace  directed  to  the  defendant,  "as 
inspector,"  and  describing  the  goods  to 
be  seized  as  "several  bales  of  dry  goods, 
calicoes,  chintzes,  etc.,  and  other  goods, 
wares,  and  merchandise."  Steel  ▼.  Fisk 
(Vt.  1816)  Brayt.  230. 

Employment  or  removal  of  subordi« 
Rates  by  ooiiectord—Where  it  is  the  offi- 
cial duty  of  a  collector  of  customs  to 
appoint  an  officer  possessing  qualifica- 
tions prescribed  by  statute,  it  is  to  be 
assumed  that  in  making  the  appoint- 
ment he  performed  his  duty  in  .that  re- 
gard. Erhardt  v.  Ballin  (1906)  150  Fed. 
529,  80  C.  C.  A.  271. 

In  authorizing  collectors,  with  the  ap- 
probation of  the  secretary  of  the  treas- 
ury, to  employ  "weighers,  gangers, 
measurers,  and  inspectors,"  congress 
exercised  its  constitutional  power  of 
vesting  by  law  in  the  head  of  a  depart- 
ment the  appointment  of  officers  of  the 
government.  Frelinghuysen  v.  Baldwin 
(D.  C.  1882)  12  Fed.  395,  397. 

A  collector,  with  the  approbation  of 
the  Secretary  of  the  Treasury,  is  au- 
thorized to  employ  persons  as  occasion- 
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a[  wftighers  and  measure.' rs,  and  to  agree 
with  tJjeui  aa  to  their  comt>en nation. 
Troy  V,  U,  S,  (1ST8)   14  Ct.  CL  2Sa 

Though  a  si?erctary*fl  approval  of  a 
rrmoval  from  olficc  be  founded  upon  a 
ED i8repr<«8eii Cation  of  facts  made  for  an 
inegid  and  fraudulent  purpose,  the  re- 
moval is  ijpvcrtbelesB  effective.  Turner 
7,  as.  (18S6)  21  CL  CL24. 

Collectors  of  custom  a  eon  neither  ap- 
point nor  diemiaa  inspectors,  weighers., 
g augers,  and  men  sure ra  without  the  ap- 
probation ot  the  Secretary  of  tbe  Treas- 
ary.    (1821)  1  Op-  Atty,  Gen,  450. 

By  analogy  to  the  power  of  removal 
ererciaed  by  the  PtesideutH,  collector  a 
mtLj  remove  their  eubordinatea  without 
coDsnUing  t^e  Secretary  of  the  Treas- 
ury, though  the  approbation  of  tbe  lat- 
ter be  neceaaary  to  an  appointment* 
1 1838  J  3  Op.  Atty.  Gen.  325. 

It  is  not  a  breach  of  official  duty  on 
the  part  of  colleetorH  to  refuse  to  re- 
port tbelr  reasons  for  remoTlji^  their 
etibordtnnte  ofBcersi.  Id- 
Act  Moreb  2,  1799,  c>  23.  giving  au- 
thority to  collectors  to  employ  occasion* 
a  I  lospeetors  and  others  m  aid  of  the 
revenue,  did  not  autbon^e  them  to  em- 
p!oy  persona  to  perform  clerieol  duties 
in  etistomhouses,  and  to  pay  them  out 
of  the  revenue.  (1843)  4  Op-  Atty,  Gen. 
230. 

Inspectors  In  genery^^Tnapectora  of 
tbe  cnstoma  are  public  officers,  and  not 
the  mere  servants  and  agents  of  collec- 
tor. Hooper  v,  Fifty-One  Caska  of 
Brandy  (D,  C.  1848)  Fed.  Cas.  No.  6,- 
674:  U.  S.  V,  Morse  (C.  0.  1844)  Fed, 
Cas.  No.  15320. 

The  approval  of  the  Secretary  of  tbe 
Treasnry  of  the  removal  from  office  of 
fln  inspector  of  customs  may  be  in  writ* 
ing  or  orallyt  and  may  be  before  or  at 
the  time  of  tbe  removal  or  aubBeuuent 
to  it.  Turner  v.  U.  B.  (18S€)  21  Ct. 
a.  24. 

Qui^rc,  whether  inapector  of  customs 
holds  a  lucrative  United  Stittes  office 
within  mennm£^  of  tbe  constitution. 
Saandera  v.  Ilnynes  (1859)  13  Cal.  145. 


A  collector  of  customs  may  appoint 
as  inspectors  persons  who  reside  with- 
in his  district,  although  such  persons  do 
not  reside  at  a  port  of  entry  or  delivery. 
Rowley  v.  Gibba  (N,  Y.  1B17)  14  Johns. 
3S5, 

No  peraon  con  be  appointed  to  the  of- 
fice of  permanent  inspector  of  customs 
except  with  the  approbation  of  the  Sec- 
retary of  the  Treasury,  (1843)  4  Op. 
Atty.  Gen.  162, 

The  only  true  construction  under  tbe 
Constitution  of  the  acts  providing  for 
Inspectors  is  that  the  name  of  the  in- 
dividual proposed  to  be  appointed  shall 
be  submitted  to  the  Secretary  of  the 
Treasury,  nud  that  no  one  shall  be  ap- 
pointed unless  approved  by  him.     Id. 

The  approbfition  of  the  secretary  of 
the  treasury  is  presumed  where  the  col- 
lector flppoints  and  commissions  an  in- 
apector. IF,  B,  V.  Bacbolder  (0*  O. 
1814)  Fed.  Cas,  No.  14,40(K 

A  collector  of  customs  cannot  remove 
a  permanent  inspector  without  the  as- 
sent of  the  Secretary  of  the  Treasury  J 
hut  the  Secretary  of  the  Treasury  may 
displace  an  inspector  without  tbe  con- 
sent of  the  collector.  (I!^t3>  4  Op. 
Atty.  Gen.  1^5. 

But  aa  the  collector's  opinion  has  been 
required  in  appointing  inspectors,  and 
as  bis  opimon  hnn  been  uniformly  con- 
sulted in  removing  them,  it  is  too  late 
to  net  on  the  mere  summum  jus.    Id. 

D  titles  exacted  by  military  authorftles, 
—Tbe  duties  e^acteii  by  the  military  au- 
thorities of  San  Francisco,  from  the 
date  of  the  cessation  of  hostilities  be- 
tween the  United  States  and  Mexico 
until  the  arrit'al  of  the  rcprnlnr  collector 
nppointed  by  the  preR:(Ir»nt  under  the 
act  of  congress  maktnff  San  Francisco 
a  port  of  entry,  were  properly  levied. 
Cross  V.  Harrison  nSm\  57  U.  a  (18 
How.)  164.  14  ti.  Ed,  S89. 

Cited  without  definite  application, 
Trpmlett  v.  A(lom«  (1S51)  13  How.  2*)n, 
305.  14  I/.  Ed.  152;  Stewart  v.  U,  S, 
(1854)  17  How.  116,  127»  16  L.  M*  65. 


§  5360,  (Act  March  IS,  1898,  c,  68,  |  L)  Collectors  and  special 
deputies  may  administer  oaths. 
Hereafter  Collectors  of  Customs  and  their  special  deputies  sliaH 
be  competent  to  administer  oaths  to  officers  of  the  Revenue  Marine 
Service  and  employees  in  the  Customs  Service  required  by  sections 
seventeen  hundred  and  ninety  [and  twenty-six  hundred  and  ninety- 
three]  of  the  Revised  Statutes. 

Act  March  15.  ISSiS,  c.  68,  S  1,  30  Stat.  2S6, 

This  was  a  provision  of  the  legialative,  executivet  and  judicial  appropriation 
act  for  the  fiscal  year  1899,  cited  above. 

It  superseded  a  i^iinilftr  provision  made  by  Act  March  S,  1S&3,  c,  208f  i  1. 
27  StaL  577. 

The  words  of  this  eection,  **and  twenty-ali  hundred  and  ninety- three,''  In- 
dosed  in  brackets,  were  aupprseded  by  the  reorganization  of  the  Cnstoms  Ser- 
vice pursuant  to  the  provisicna  of  Act  Au^,  24,  1912,  c.  335,  |  1,  ante,  g 
5327.     See  note  to  R.  S.  S  2603,  post,  in  this  chapter, 

§  5361*  (R,  S,  §  2622.)     Duties  of  collector  where  no  naval  officer 
is  appointed. 
At  ports  to  which  a  collector  and  surveyor  only  are  appointed, 
the  collector  shall  solely  execute  all  the  duties  in  which  the  co- 
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operation  of  the  naval  officer  is  requisite  at  the  ports  where  a  naval 
officer  is  appointed.  And  he  shall  act  in  like  manner  in  case  of  the 
disability  or  death  of  the  naval  officer,  until  a  successor  is  appointed, 
unless  there  is  a  deputy  duly  authorized  under  the  hand  and  seal  of 
the  naval  officer,  who  in  that  case  shall  continue  to  act  until  an 
appointment  is  made. 

Act  March  2,  1799,  c.  22,  {  21,  1  Stat  643. 

Cited  without  definite  appllcatloii, 
Pacific  Creosoting  Co.  v.  U.  S.  (1912) 
196  Fed.  35,  116  C.  C.  A.  50. 

§  5362.  (R.  S.  §  2623.)     Duties  of  collector  where  a  collector  only 
is  appointed. 

At  ports  to  which  a  collector  only  is  appointed,  the  collector  shall 
solely  execute  all  the  duties  in  which  the  co-operation  of  the  naval 
officer  is  requisite,  at  ports  where  a  naval  officer  is  appointed,  and 
he  shall  also,  as  far  as  may  be,  perform  all  the  duties  prescribed  for 
surveyors  at  ports  where  surveyors  are  authorized. 
Act  March  2,  1799,  c.  22,  S  21,  1  Stat  q43. 

(R.  S.  §  2624,     Superseded.) 

This  section  was  as  follows: 

"At  ports  of  delivery  to  which  no  surveyor  is  appointed,  and  at  such  ports 
only,  the  collector  may,  from  time  to  time,  when  it  is  necessary,  employ  a 
proper  person  to  perform  the  duties  of  surveyor,  who  shall  be  entitled  to  the 
like  compensation  with  an  inspector  during  the  time  he  is  employed." 

It  was  superseded  by  the  abolition  of  ports  of  delivery  not  specifically  men- 
tioned as  ports  of  entry,  and  the  grant  of  authority  to  the  Secretary  of  the 
Treasury  to  **cause  to  be  stationed  at  places  in  the  various  collection  dis- 
tricts, though  not  named  as  ports  of  entry,  officers  or  employes  of  the  customs 
service  with  authority  to  enter  and  clear  vessels,  to  accept  entries  of  mer- 
chandise, to  collect  duties,  and  to  enforce  the  various  provisions  of  the  customs 
and  navigation  laws,*'  by  sections  2  and  9  of  the  Plan  of  Reorganization  of 
the  Customs  Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  8 
1,  ante,  S  5327. 

§  5363.  (R.  S.  §  2625.)     Performance  of  collector's  duties  in  case 
of  disability. 
In  case  of  the  disability  or  death  of  a  collector,  the  duties  and 
authorities  vested  in  him  shall  devolve  on  his  deputy,  if  any  there 
be  at  the  time  of  such  disability  or  death,  for  whose  conduct  the  estate 
of  such  disabled  or  deceased  collector  shall  be  liable;   and,  if  there 
be  no  deputy,  they  shall  devolve  upon  the  naval  officer  of  the  same 
district,  if  any  there  be ;   and  if  there  be  no  naval  officer,  they  shall 
devolve  upon  the  surveyor  of  the  port  appointed  for  the  residence 
of  such  disabled  or  deceased  collector,  if  any  there  be ;  and  if  there 
be  no  such  surveyor,  they  shall  devolve  upon  the  surveyor  of  the 
port  nearest  thereto  and  within  the  district. 
Act  March  2,  1799,  c  22,  {  22,  1  Stat  644. 

Notes  of  Decisions 


Resignation  of  collector^— The  term 
"disability**  is  comprehensive  enough  to 
embrace  any  cause  whereby  the  survey- 
or becomes  no  longer  capable  of  dis- 
charging the  duties  of  his  office,  and  in 
this  sense  it  includes  the  case  of  a  res- 
ignation.   (1873)  14  Op.  Atty.  Gen.  260. 

Deputy  coiiectorsw— See  §  5868,  post, 
as  to  appointment  and  delegation  of 
collector's  duties  to  deputies. 

Where  the  office  of  collector  of  cus- 
toms is  in  "abeyance/*  the  duties  there- 
of, whilst  it  remains  in  abeyance,  may 
lawfully  be  performed  by  his  specisJ 
deputy,  if  there  be  one;  if  there  be  no 
such  deputy,  then  by  the  naval  officer. 


and  so  on,  as  provided  herein,  in  the  or- 
der there  named.  (1877)  15  Op.  Atty. 
Gen.  398. 

The  authority  to  exercise  the  duties  of 
the  office  in  that  case  Is,  however,  not 
imparted  by  this  section,  bat  by  section 
1769  R.  S.  (repealed),  within  the  terms 
of  which  latter  section  the  above-named 
officers  (in  the  order  referred  to)  come, 
agree^^ly  to  the  construction  given.    Id. 

Surveyor.— If  there  be  no  collector  of 
the  port  of  Galena,  HI.,  and  all  the  du- 
ties of  that  office  are  imposed  upon  the 
surveyor  of  customs,  then  his  acts  done 
in  performance  of  the  duties  and  func- 
tions of  the  office  of  collector  of  the 
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port  are  as  valid  and  effective  as  if  done 
by  a  collector  of  the  port.  His  certifi- 
cate, in  conjunction  with  that  of  the 
local  inspector  of  steamboats,  is  siiffi- 
deiit  to  authorize  the  Secretary  of  War 
to  draw  his  warrant  as  provided  in  the 


act  of  Congress  authorizing  the  city  of 
Galena,  111.,  to  complete  certain  im- 
provements of  the  channel  of  the  Ga- 
lena river.  (1894)  20  Op.  Atty.  Gen. 
700. 


§  5364.  (R.  S.  §  2626.)     Duties  of  naval  officers. 

At  ports  to  which  there  are  appointed  a  collector,  naval  officer, 
and  surveyor,  it  shall  be  the  duty  of  the  naval  officer — 
First.  To  receive  copies  of  all  manifests  and  entries. 
Second.  To  estimate,  together  with  the  collector,  the  duties  on  all 
merchandise  subject  to  duty,  and  no  duties  shall  be  received  with- 
out such  estimates. 

Third.  To  keep  a  separate  record  of  such  estimates. 
Fourth.  To  countersign  all  permits,  clearances,  certificates,  de- 
bentures, and  other  documents,  to  be  granted  by  the  collector. 

Fifth.  To  examine  the  collector's  abstracts  of  duties  and  other 
accounts  of  receipts,  bonds,  and  expenditures,  and  certify  the  same 
if  found  right. 

Act  March  2,  1799,  a  22,  §  21,  1  Stat  642. 

Naval  oflScers  were  required  at  the  close  of  each  quarter,  and  oftener,  if  di- 
rected by  the  Secretary  of  the  Treasury,  to  examine  the  books,  accounts,  re- 
turns, and  money  on  hand  of  the  collectors  in  their  respective  districts  by 
R.  S.  §  3t>50,  post,  §  6654. 

§  5365.  (R.  S.  §  2627.)  Duties  of  surveyors  wliere  collectors  and 
naval  officers  are  appointed. 

At  ports  to  which  there  are  appointed  a  collector,  naval  officer,  and 
surveyor,  it  shall  be  the  duty  of  the  surveyor,  who  shall  be  in  all  cases 
subject  to  the  direction  of  the  collector — 

First.  To  superintend  and  direct  all  inspectors,  weighers,  meas- 
urers, and  gangers  within  his  port. 

Second.  To  report  once  in  every  week  to  the  collector  the  name 
or  names  of  all  inspectors,  weighers,  gangers,  or  measurers  who 
are  absent  from  or  neglect  to  do  their  duty. 

Third.  To  visit  or  inspect  the  vessels  which  arrive  in  his  port,  and 
make  a  return  in  writing  every  morning  to  the  collector  of  all  ves- 
sels which  have  arrived  from  foreign  ports  during  the  preceding 
day ;  specifying  the  names  and  denominations  of  the  vessels,  the 
masters'  names,  from  whence  arrived,  whether  laden  or  in  ballast, 
to  what  nation  belonging,  and,  if  American  vessels,  whether  the 
masters  thereof  have  or  have  not  complied  with  the  law,  in  having 
the  required  number' of  manifests  of  the  cargo  on  board,  agreeing 
in  substance  with  the  provisions  of  law. 

Fourth.  To  put  on  board  each  of  such  vessels  one  or  more  in- 
spectors immediately  after  their  arrival  in  his  port. 

Fifth.  To  ascertain  the  proof,  quantities,  and  kinds  of  distilled 
spirits  imported,  rating  such  spirits  according  to  their  respective 
degrees  of  proof,  as  defined  by  the  laws  imposing  duties  on  spirits. 

Sixth.  To  examine  whether  the  goods  imported  in  any  vessel,  and 
the  deliveries  thereof,  agreeably  to  the  inspector's  returns,  corre- 
spond with  the  permits  for  landing  the  same;  and  if  any  error  or 
disagreement  appears,  to  report  the  same  to  the  collector,  and  to  the 
naval  officer,  if  any. 

Seventh.  To  superintend  the  lading  for  exportation  of  all  goods 
entered  for  the  benefit  of  any  drawback,  bounty,  or  allowance,  and 
examine  and  report  whether  the  kind,  quantity,  and  quality  of  the 
goods,  so  laden  on  board  any  vessel  fgr  exportation,  correspond 
with  the  entries  and  permits  granted  therefor. 

Eighth.  To  examine,  and,  from  time  to  time,  and  particularly  on 
the  first  Mondays  of  January  and  July  in  each  year,  try  the  weights, 
measures,  and  ofher  instruments  used  in  ascertaining  the  duties  on 
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imports,  with  standards  to  be  provided  by  each  collector  at  the 
public  expense  for  that  purpose ;  and  where  disagreements  or  errors 
are  discovered,  to  report  the  same  to  the  collector;  and  to  obey 
and  execute  such  directions  as  he  may  receive  for  correcting  the 
same,  agreeably  to  the  standards. 

Act  March  2,  1799,  c.  22,  §  21,  1  Stat.  642. 

Surveyors  were  required  at  the  close  of  each  quarter,  and  oftener,  if  direct- 
ed by  the  Secretary  of  the  Treasury,  to  examine  the  books,  accounts,  returns, 
and  money  on  hand  of  the  collectors  in  the  respective  districts  by  B.  S.  S  3650» 
post,  I  6654. 

Proceedings  on  returns  of  deliveries  of  goods  unladed,  mentioned  in  subsec- 
tion 6,  were  prescribed  by  R.  S.  §§  2887-2890,  post,  S§  5579-«582. 


Cited    without    definite    application, 

Hogarth  Shipping  Co.  v.  Federal  Sugar 


Refining  Co.  (D.  C.  1909)  174  Fed.  278. 
280. 


§  5366.  (R.  S.  §  2628.)  Duties  of  surveyor  where  surveyor  only 
is  appointed. 
At  ports  to  which  surveyors  only  are  appointed,  the  surveyor 
shall  perform  all  the  duties  enjoined  upon  surveyors  by  the  pre- 
ceding section;  and  shall  also  receive  and  record  the  copies  of  all 
manifests  transmitted  to  him  by  the  collector;  shall  record  all  per- 
mits granted  by  the  collector,  distinguishing  the  gauge,  weight, 
measure,  and  quality  of  goods  specified  therein ;  and  shall  take  care 
that  no  goods  be  unladen  or  delivered  from  any  ship  or  vessel  with- 
out a  proper  permit  for  that  purpose. 

Act  March  2,  1799,  c.  22,  S  21,  1  Stat.  643. 

The  terms  of  office  of  surveyors  not  continued  as  collectors,  except  surveyors 
at  certain  ports,  ceased  upon  the  reorganization  of  the  Customs  Service  pur- 
suant to  the  provisions  of  Act  Aug.  24,  1912,  c  355,  §  1,  ante,  §  5327. 

The  duties  of  surveyors  to  enroll  and  license  vessels  employed  in  the  coast- 
ing-trade and  fisheries,  were  prescribed  by  R.  S.  S  4344,  post,  S  8093. 

Surveyors  at  the  ports  of  Cold  Spring,  Greenport,  and  Port  Jefferson,  in  the 
State  of  New  York,  were  authorized  to  enroll  and  license  vessels  employed  in 
the  coasting  trade  and  fisheries  and  to  enter  and  clear  and  grant  registers  to 
vessels  employed  in  the  whale-fisheries,  by  R.  S.  §  4345,  post,  §  8094. 

Notes  of  Decisions 


Validity  of  acts.— If  there  be  no  col- 
lector of  the  port  at  Galena,  HI.,  and 
all  the  duties  of  that  office  are  imposed 
upon  the  surveyor  of  customs,  then  his 
acts  done  in  the  performance  of  the 
duties  and  functions  of  the  office  of  col- 
lector of  the  port  are  as  valid  and  ef- 
fective as  if  done  by  a  collector  of  the 
port.     (1894)  20  Op.  Atty.  Gen.  700. 

Disbursements^— Surveyors  of  customs 
at  ports  where  there  are  no  collectors 


are  not  to  be  considered  as  collectors, 
and  therefore  within  the  provisions  of 
section  6665,  post,  which  requires  col- 
lectors of  customs  to  disburse  all  mon- 
eys that  may  be  appropriated  for  the 
construction  of  customhouses,  court- 
houses, post  offices,  etc  (1907)  26  Op. 
Atty.  Gen.  108. 

Cited    without    definite    application. 

The  Lace  House  v.  U.  S.  (1905)  141 
Fed.  869,  875,  73  C.  C.  A.  103. 


§  5367.  (R.  S.  §  2629.)  Performance  of  surveyor's  duties  in  case  of 
disability. 
In  case  of  the  disability  or  death  of  a  surveyor,  the  collector  of 
the  district  may  authorize  some  fit  person  to  perform  his  duties  and 
exercise  his  powers;  and  the  powers  of  the  person  so  authorized 
shall  continue  until  a  successor  is  duly  appointed,  and  ready  to  enter 
upon  the  execution  of  his  office. 

Act  March  2,  1799,  c  22,  {  22,  1  Stat.  644. 

Notes  of  Decisionfl 


Disability^-The  duties  of  the  office 
of  surveyor  of  customs,  whilst  it  is  in 
"abeyance,"  are,  by  section  1709,  R.  S. 
(repealed),  construed  in  connection 
with  this  section,  devolved  upon  such 
customs  officer  as  the  collector  of  the 
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district  may  authorize  to  perform  them. 
(1877)  15  Op.  Atty.  Gen.  401. 

Cited     without    definite    appiioatlon, 

The  Lace  House  v.  U.  S.    (1905)   141 
Fed.  869,  875,  73  0.  0.  A.  103. 
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§  5368.  (R.  S.  §  2630.)     Deputy  collectors. 

Every  collector  of  the  customs  shall  have  authority,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  to  employ  within  his  dis- 
trict such  number  of  proper  persons  as  deputy  collectors  of  the 
customs  as  he  shall  deem  necessary;  and  such  deputies  are  de- 
clared to  be  officers  of  the  customs.  And  in  cases  of  occasional  and 
necessary  absence,  or  of  sickness,  any  collector  may  exercise  his 
powers  and  perform  his  duties  by  deputy,  duly  constituted  under  his 
hand  and  seal,  and  he  shall  be  answerable  for  the  acts  of  such  deputy 
in  the  execution  of  such  trust. 

Act  March  2,  1799,  c.  22,  §  22,  1  Stat.  644.     Act  March  3,  1817,  c.  109,  § 
7,  3  Stat.  397. 

The  provisions  of  this  section  may  be  superseded  to  some  extent  by  the 
grant  of  authority  to  the  Secretary  of  the  Treasury  to  appoint  a  "deputy  col- 
lector to  have  charge  of  each  port  of  entry"  by  section  7  of  the  Plan  of  Re- 
organization of  the  Customs  Service  pursuant  to  the  provisions  of  Act  Aug.  24, 
1912,  c.  355,  §  1,  ante,  §  5327. 
See  note  to  R.  S.  S  2613,  ante,  |  5347. 

Notes  of  Deoifions 


Appolntmentd—A  collector;  when  au- 
thorized by  the  secretary  of  the  treas- 
ury, may  appoint  as  many  deputies  as 
may  be  necessary.  Schmaire  v.  Maxwell 
(C.  C.  1856)  Fed.  Cas.  No.  12,460. 

The  appointment  of  the  assistant  col- 
lector at  the  port  of  New  York  (who 
was  formerly  employed  by  the  collector 
with  the  approval  of  the  Secretary  of 
the  Treasury)  should  now,  by  virtue  of 
the  effect  of  section  10593,  post,  be 
made  by  the  President  with  the  advice 
and  consent  of  the  Senate.  (1885)  18 
Op.  Atty.  Gen.  98. 

Bondw— Although  no  bond  for  a  deputy 
collector  of  customs  is  prescribed  by 
law,  the  collector  may  exact  one  for 
his  security  against  defalcation,  either 
before  or  after  the  appointment  of  the 
deputy;  but  such  bond  does  not  im- 
pose on  the  deputy  the  performance  of 
other  or  greater  duties  than  those  re- 
quired bv  law.  Dignan  v.  Shields  (1879) 
51  Tex.  322. 

A  bond  executed  by  a  deputy  collector 
of  customs  to  his  principal,  for  the 
faithful  performance  of  a  cashier's  du- 
ties, imposes  no  greater  duties  than  are 
required  by  law;  nor  is  it  invalid  be- 
cause exacted  colore  officii.    Id. 

Compensation.— A     deputy     collector 
acting  also  as  inspector  may  receive  ad 
ditional  compensation  therefor.     U.  S. 
V.  Morse   (C.  C.  1844)   Fed.  Cas.  No. 
15,820. 

In  an  action  by  a  deputy  collector 
against  the  collector  of  customs  to  re- 
cover for  his  services,  if  it  appear  that 
it  was  the  understanding  of  both  par- 
ties that  the  defendant  would  be  person- 
ally responsible  for  the  plaintiff's  serv- 
ices, plaintiff  may  recover,  though  it  is 
the  custom  to  pay  deputies  out  of  funds 
collected,  and  charge  the  same  to  the 
government.  Fuller  v.  Briggs  (1849) 
22  Vt.  80. 

In  an  action  by  a  deputy  collector  of 
customs  to  recover  for  his  services,  a 
declaration  alleging  that  the  defendant 
waa  Indebted  to  the  plaintiff  for  work 
and  labor  performed  slb  deputy  collector 


at  the  request  of  the  defendant,  and 
that  the  defendant  .in  consideration 
thereof  afterwards  promised  to  pay 
the  defendant,  is  sufficieot.    Id. 

Though  the  government  does  not  allow 
the  collector's  account  for  money  paid 
for  the  services  of  a  deputy  collector 
unless  the  account  is  accompanied  by  a 
voucher  executed  and  sworn  to  by  the 
deputy,  showing  that  the  money  has  in 
fact  been  paid  to  him,  yet  it  is  not  neces- 
sary, in  order  that  the  deputy  may  re- 
cover from  the  collector  for  his  services, 
that  he  will  first  execute  such  voucher, 
but  it  is  sufficient  if  he  offer  to  furnish 
the  voucher  when  the  money  is  paid  to 
him.    Id. 

Powers  and  duties  In  generals— See  § 
5363,  ante,  as  to  performance  of  col- 
lector's duties  by  deputy. 

Collecting  freight  charges  not  an  of- 
ficial act.  CleiLeland,  C,  C.  &  I.  R. 
Co.  V.  McClung  (1886)  7  Sup.  Ct.  262, 
267,  119  U.  S.  454,  30  L.  Ed.  465. 

The  offices  of  deputy  collector  and  of 
in«pector  may  be  held  by  the  same  per- 
son. Act  1822,  c.  107.  U.  S.  v.  Morse 
(C.  C.  1844)  Fed.  Cas.  No.  15,820. 

Reappraisers  may  be  sworn  by  a  dep- 
uty collector.  Falleck  v.  Barney  (C.  C. 
1862)  Fed,  Cas.  No.  4,625;  Lehmaier  v. 
MaxweU  (C.  C.  1856)  Fed.  Cas.  No.  8,- 
214. 

Deputy  may  administer  any  oath  re- 
quired to  be  administered  by  the  collec- 
tor. Schmaire  v.  MaxweU  (C.  C.  1856) 
Fed.  Cas.  No.  12,460. 

At  a  port  where  there  are  no  ap- 
praisers, a  deputy  collector  may  ex- 
amine goods  entered  for  warehousing 
to  ascertain  their  dutiable  value,  as  well 
as  the  collector.  Spring  v.  Russell  (C. 
C.  1868)  Fed.  Cas.  No.  13,261. 

A  deputy  collector  has  no  authority  to 
waive  a  tender  proposed  to  be  made  by 
importers,  by  acknowledging  a  tender 
when  none  is  made.  U.  S.  v.  Nash, 
(C.  C.  1869)  Fed.  Cas.  No.  15,856. 

The  deputy  collector  is  a  permanent 
officer  of  the  customs,  and  may  exercise 
find  perform  th«  functions,  powers,  and 

(6569) 


'I  I 


§  5368 


COLLECTION  OP  DUTIES  UPON  IMPORTS 


(Tit.  34 


duties  of  the  collector.  U.  S.  v.  Bar- 
ton (D.  C.  1833)  Fed.  Cas.  No.  14,534. 

The  authority  of  a  deputy  collector  of 
customs  ceases  upon  the  removal  of  the 
collector.    (1842)  4  Op.  Atty.  Gen.  26. 

A  collector  of  customs  may  delegate 
to  his  deputy  the  duty  of  receiving  and 
keeping  customs  moneys,  as  cashier  in 
his  office,  without  violating  the  regula- 
tions which  prohibit  customs  officers 
from  performing  their  duties  by  substi- 
tutes. Dignan  v.  Shields  (1879)  51 
Tex.  322. 

Term  of  offlce^ — Although  a  deputy 
collector  of  customs  is  constituted  and 
appointed  by  the  collector,  with  the 
approval  of  the  secretary  of  the  treas- 
ury, the  tenure  of  office  of  such  deputy 
is  de  facto  at  the  will  of  the  collector. 
Dignan  y.  Shields  (1879)  51  Tex.  322. 


The  provision  made  for  the  continu- 
ance of  deputies,  in  cases  of  disability 
or  death  of  collectors,  does  not  apply 
to  cases  where  collectors  have  been  re- 
moved from  office.  (1842)  4  Op.  Atty. 
Gen.  26. 

Resignations-While  a  final  resignation 
of  a  deputy  collector  of  customs  cannot 
be  withdrawn,  a  prospective  resignation 
may  be  withdrawn  at  any  time  before 
acceptance,  or  after  acceptance,  with 
consent  of  the  authority  accepting,  if  no 
new  rights  have  intervened.  Bunting  v. 
Willis  (Va.  1876)  27  Grat  144,  21  Am. 
Rep.  338. 

A  deputy  collector  of  customs  has  an 
absolute  right  to  resign  his  office.    Id. 

Cited  without  definite  application, 
Wynne  v.  U.  S.  (1910)  30  Sup.  Ct.  447. 
450,  217  U.  S.  234,  54  L.  Ed.  748. 


§  5369.  (Act  Feb.  6, 1907,  c.  471.)  Additional  deputy  collectors  and 
other  officers;  duties;  bonds. 
That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized to  appoint  a  deputy  collector  of  customs  and  other  customs 
officers  at  ports  and  subports  of  entry  in  the  several  customs  collec- 
tion districts,  and  deputy  collectors  thus  appointed  shall  have  au- 
thority to  receive  entries,  collect  duties,  and  to  perform  any  and  all 
functions  prescribed  by  law  for  collectors  of  customs,  subject  to 
such  regulations  and  restrictions  as  the  Secretary  of  the  Treasury 
shall  prescribe :  Provided,  That  whenever  the  Secretary  of  the  Treas- 
ury shall  appoint  a  deputy  collector  at  a  port  of  entry  where  there 
is  no  collector,  he  shall  designate  the  collector  through  whom  such 
deputy  shall  report,  but  the  bond  of  such  deputy  shall  run  to  the 
Government,  and  the  deputy  shall  be  financially  responsible  directly  to 
the  Government.    (34  Stat.  880.) 

This  was  a  provision  of  an  act  to  prescribe  the  duties  of  deputy  conectors 
of  customs,  cited  above. 

The  provision  preceding  the  proviso  was  superseded  by  the  grant  of  similar 
authority  to  the  Secretary  of  the  Treasury  by  sections  7  and  9  of  the  Plan  of 
Reorganization  of  the  Customs  Service  pursuant  to  the  provisions  of  Act 
Aug.  24,  1912,  c.  355,  S  1,  ante,  §  5327. 

§  5370.  (R.  S.  §  2631.)  In  case  of  sickness  or  absence,  collectors 
and  surveyors  may  authorize  some  officer  or  clerk  to  act. 
In  case  of  the  sickness  or  unavoidable  absence  of  any  collector 
or  surveyor  of  customs  from  his  office,  he  may,  with  the  approval 
of  the  Secretary  of  the  Treasury,  authorize  some  officer  or  clerk 
under  him  to  act  in  his  place,  and  to  discharge  all  the  duties  required 
by  law  of  such  collector  or  surveyor  in  his  capacity  as  disbursing 
agent;  and  the  official  bond  given  by  the  principal  of  the  office 
shall  be  held  to  cover  and  apply  to  the  acts  of  the  person  appointed 
to  act  in  his  place  in  such  cases. 

Act  March  3,  1873,  c.  271,  17  Stat.  604. 

Provisions  for  the  performance,  temporarily,  of  the  duties  of  appraisers 
and  assistant  appraisers,  in  case  of  vacancy  in  the  oflSce,  or  of  sickness,  dis- 
ability, or  absence,  were  made  by  Act  March  3,  1905,  c.  1413,  post,  §§  5395, 
5396. 

§  5371.  (R.  S.  §  2632.)  Deputies  of  naval  officers  and  surveyors. 
Every  naval  officer  and  surveyor,  in  cases  of  occasional  and  neces- 
sary absence,  or  of  sickness,  and  not  otherwise,  may  respectively 
exercise  and  perform  his  functions,  powers,  and  duties  by  deputy, 
duly  constituted  under  their  hands  and  seals  respectively,  for  whom, 
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in  the  execution  of  their  trust,  they  shall  respectively  be  answerable. 
Act  March  2,  17»9,  c  22.  §  22.  1  Stat  644. 

Decisions 

ices  as  clerk  greater  in  amonnt  than 
that  affixed  by  law  to  the  permanent  of- 
fice of  deputy  naval  officer  at  the  same 
port,  provided  it  do  not  exceed  the  rate 
Qsoally  paid  for  similar  services.  This 
case  distinguished  from  the  cases  con- 
sidered in  the  opinion  of  June  4.  1877 
(15  Op.  Atty.  Gen.  286).  (1877)  15 
Op.  Atty.  Gen.  356. 


Notes  of 

Naval  officer's  deputy.— A  special  dep- 
uty (without  compensation  as  such), 
constituted  by  the  naval  officer  at  the 
port  of  New  York  to  perform  the  duties 
of  the  latter  in  cases  of  occasional  and 
necessary  absence  or  of  sickness,  may 
at  the  same  time  be  appointed  to  a 
clerkship  in  the  office  of  such  naval ' 
officer,  and  be  allowed,  under  section 
2745  R.  S..  a  compensation  for  his  serv- 

§  5372.  (R.  S.  §  2633.)  When  deputies  may  be  clothed  with  pow- 
ers of  collectors. 
The  Secretary  of  the  Treasury  is  authorized,  whenever  in  his 
opinion  the  public  interest  demands  it,  to  clothe  any  deputy  collector 
at  a  port  other  than  the  principal  port  of  entry,  with  all  the  powers 
of  his  principal  appertaining  to  official  acts;  and  he  may  require 
such  deputy  to  give  bond  to  the  United  States,  in  such  amount  as 
the  Secretary  may  prescribe,  for  the  faithful  discharge  of  his  official 
duties. 

Act  July  18,  1866,  c.  201,  §  29,  14  Stat  186.  Act  July  27,  1868,  c.  273,  i 
3,  15  Stat  240. 

The  Secretary  of  the  Treasury  was  authorized  to  "appoint  a  deputy  col- 
lector to  have  charge  of  each  port  of  entry,  who  shall  perform  such  duties" 
as  the  Secretary  shall  determine,  by  section  7  of  the  Plan  of  Reorganization  of 
the  Customs  Service  pursuant  to^the  provisions  of  Act  Aug.  24,  1912,  c  355, 
(  1,  ante,  |  5327. 

Cited  without  definite  application, 
Wynne  v.  U.  S.  (1910)  30  Sup.  CU 
447,  450,  217  U.  S.  234,  54  L.  Ed.  748. 

(R.  S.  §  2634.     Superseded.) 

This  section  was  as  follows: 

**The  Secretary  of  the  Treasury  may,  from  time  to  time,  except  In  cases 
otherwise  provided,  limit  and  fix  the  number  and  compensation  of  the  clerks 
to  be  employed  by  any  collector,  naval  officer,  or  surveyor,  and  may  limit  and 
fix  the  compensation  of  any  deputy  of  any  such  collector,  naval  officer,  or  sur- 
veyor." 

It  was  superseded  by  the  salary  allowances  for  clerks  and  deputies  prescribed 
by  the  Plan  of  Reorganization  of  the  Customs  Service  pursuant  to  the  pro- 
visions of  Act  Aug.  24,  1912.  c.  355,  §  1,  ante.  §  5327. 

The  Secretary  of  the  Treasury  was  required  to  classify,  as  nearly  as  possi- 
ble in  conformity  with  R.  S.  |  163,  ante.  §  242.  the  clerks  and  persons  employed 
by  the  collector,  naval  officer,  surveyor,  and  appraisers  in  all  customs  districts, 
where  the  whole  number  of  clerks  and  persons  employed  shall  be  as  many  as 
fifty,  by  the  Civil  Service  Act  of  Jan.  16.  1883,  c  27,  f  6,  set  forth  ante,  § 
3277. 

The  permanent  appropriation  for  the  expenses  of  collecting  the  revenue  from 
customs,  made  by  R.  S.  §  3687.  was  repealed  by  Act  Aug.  24.  1912,  c.  355,  § 
1,  37  St^t.  434, 

§  5373.  (Act  Dec.  18, 1890,  c.  22.)  Neglect  or  minor  delinquency  of 
customs  officers  or  employ6s. 
The  several  collectors,  naval  officers,  surveyors,  and  appraisers 
shall  have  power,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, as  punishment  for  any  neglect  or  minor  delinquency  the  pun- 
ishment whereof  is  not  prescribed  by  law,  to  suspend  from  duty  with 
loss  of  pay  for  a  period  not  to  exceed  thirty  days  for  any  one  cause, 
any  customs  officer  or  employee  nominated  or  appointed  and  sub- 
ordinate to  such  collector,  naval  officer,  surveyor,  or  appraiser: 
Provided,  however,  that  the  Secretary  of  the  Treasury  may,  on 
application  by  the  suspended  person  within  one  year  from  the  ex- 
piration of  the  suspension,  in  his  discretion  pay  the  whole  or  any 
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part  of  the  pay  forfeited  by  reason  of  said  suspension.     (26  Stat. 
690.) 

This  was  an  act  entitled  ''An  act  providing  for  the  maintenance  of  discipline 
among  customs  officers." 

Notes  of  Decisions 


Liability  of  collector  for  negligence  of 
his  subordinates.— The  collector  of  cus- 
toms is  not  respoDsible  in  damages  for 
negligent  acts  on  the  part  of  his  subor- 
dinates, in  the  absence  of  proof  that 
such  subordinates  were  Isnown  by  him 
to  be  careless  or  incompetent,  or  were 
selected  by  him  without  proper  care. 
Robertson  v.  Sichel  (1888)  8  Sup.  Ct. 
1286, 1290, 127  U.  S.  507,  32  L.  Ed.  203; 
Rubens  v.  Robertson  (C.  C.  1889)  38 
Fed.  86. 

Plaintiflfs  trunk,  on  her  arrival  at  the 
port  of  New  Yorlc,  was  examined  by  the 


custom  house  officials,  and  erroneously 
decided  to  contain  dutiable  articles,  and 
was  therefore  detained  on  the  dock,  in 
accordance  with  the  regulations  of  the 
custom  house,  until  it  could  be  sent  to 
the  public  store  for  appraisement.  Be- 
fore it  could  be  removed  it  was  destroy- 
ed by  fire.  Held,  that  the  collector,  be- 
ing a  public  officer,  was  not  chargeable 
with  the  negligence  or  misconduct  of  his 
subordinates  in  the  course  of  their  em- 
ployment, in  the  absence  of  evidence 
that  such  subordinates  were  incompe- 
tent or  improperly  selected.     Id. 


§  5374.  (Act  Aug.  28,  1890,  c.  812,  §  1.)  Leave  of  absence  of  cus- 
toms employ6s. 
All  officers  and  employees  of  the  customs  service  of  the  Govern- 
ment who  receive  a  per  diem  compensation  shall  be  entitled  to  re- 
ceive the  same  leave  of  absence  as  is  provided  for  clerks  and  employees 
in  the  several  executive*  departments  at  Washington,  District  of 
Columbia,  by  chapter  one  hundred  and  twenty-eight,  section  four, 
of  the  United  States  Statutes  at  Large,  volume  twenty-two,  pages 
five  hundred  and  sixty-three  and  five  hundred  sixty-four,  approved 
March  third,  anno  Domini  eighteen  hundred  and  eighty-three.  (26 
Stat.  362.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act 
providing  for  leave  of  absence  for  officers  and  employes  in  the  customs  serv- 
ice of  the  government  who  receive  per  diem  compensation." 

The  per  diem  compensation  of  officers  and  employes  of  the  Customs  Service 
was  prescribed  by  the  Plan  of  Reorganization  of  the  Customs  Service  pur- 
suant to  the  provisions  of  Act  Aug.  24,  1912,  c  355,  S  1,  ante,  f  5327. 

The  provisions  of  Act  March  3,  1883,  c.  128,  §  4,  mentioned  in  this  section, 
were  incorporated  into  Act  March  3,  1893,  c  211,  f  ^,  which,  as  amended 
by  Act  March  15,  1898,  c.  68,  |  7,  is  set  forth  ante,  f  238. 

Notes  of  Deoisions 

Leave  of  absence.  — The  subordinate  privileges  of  the  statute  with  reference 
officers  and  employes  of  the  customs  to  leaves  of  absence  as  clerks  and  em- 
service,  wherever  employed,  and  wheth-  ploy^s  in  the  executive  departments  at 
er  they  receive  an  annual  or  per  diem  Washington.  (1898)  22  Op.  Atty.  Gen. 
compensation,  are  entitled  to  the  same  77. 

§  5375.  (Act  Aug.  28,  1890,  c.  812,  §  2.)     Rules  and  regulations  to 
carry  act  into  effect. 
The  Secretary  of  the  Treasury  shall  make  all  rules  and  regulations 
necessary  to  carry  the  provisions  of  this  act  into  effect.     (26  Stat 
362.) 

§  5376.  (R.  S.  §  2635.)     Table  of  fees  to  be  kept  posted  up. 

Every  collector,  naval  officer,  and  surveyor  shall  cause  to  be 
affixed,  and  constantly  kept  in  som6  public  and  conspicuous  place  of 
his  office,  a  fair  table  of  the  rates  of  fees  and  duties  demandable  by 
law,  and  shall  give  a  receipt  for  the  fees  received  by  him,  specifying 
the  particulars  whenever  required  so  to  do;  and  for  every  failure  so 
to  do,  he  shall  be  liable  to  a  penalty  of  one  hundred  dollars,  recovera- 
ble to  the  use  of  the  informer. 

Act  March  2,  1799,  c  22,  §  73,  1  Stat.  680. 

§  5377.  (R.  S.  §  2636.)     Penalty  for  extortion  by  customs  officers. 
Every  officer  of  the  customs  who  demands  or  receives  any  other 
or  greater  fee,  compensation,  or  reward  than  is  allowed  by  law,  for 
(6572) 
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jrming  any  duty  or  service  required  from  him  by  law*  shall  be 
2  to  a  penalty  of  two  hundred  dollars  for  each  offense,  recovers* 

0  the  use  of  the  party  aggrieved. 

Act  March  2,  17tl&/c.  22.  g  7S,  1  Stat.  080. 

Briberj  of  customs  officers  or  emplo^^s,  and  saliciting  or  demanding  iinlawlat 
'C^s  by  auch  officers,  nre  punishable  by  the  Underwood  Tariff  Act  of  Oct,  3, 
J13,  c  16,  i  III,  A  A,  BB,  post.  IS  S831t  5332.  wbich  re-enacted  provisions  of 
le  Cnstoms  AdmiD^straCJon  Act  of  June  10,  1390,  c*  407,  §|  26,  2T,  se^  amcnd- 
i  bj  tbe  Payne-Aldrich  Tariff  Act  o£  Aug.  5,  ItSOO,  c.  C.  §  28,  36  Stat,  103* 
Provisions  prescnbing  a  puulshmeot  for  customs  officers  receiving  part  of 
iformer'B  fees  were  made  by  Act  June  22.  1874,  c.  :i91,  |  7,  poBt,  |  5801* 

Hotat  of  I>eol»loiiB 

loting  illegal  deposlt^-Tbls  section  pecalty  to  reco%^er,  he  must  show  that 
ended  to  ap|ily  only  to  exttirtion,  E  charge  received  by  the  collector  wan 
h>es  not  contemplare  muIctiuE  a  illegal,  and  that  it  was  receiv*>d  for  a 
lor  for  exacting  a  deposit  to  cov-  eervtce  that  plaintiff  bad  a  right  to  re- 
pa,  pursuant  to  the  rpgulntion  of  quir^i  from  the  collector  without  charge* 
?cr*tary  of  the  treasury,  Hedden  Iselin  t.  Hedden  (!>.  C  18S6)  28  Fed. 
lin  (C,  C.  18S7)  31  Fed.  20a  416,  reversed  (C.  C.  1SS7)  31  Fed,  2«a 
entitle  one  suing  a  collector  for  a 

78,  (R.  S.  §  26370  Penalty  for  extortion  by  inspectors,  weigh- 
ers, gaugers,  or  measurers. 

any  inspector,  gauger*  weigher,  or  measurer  shall  receive  any 
uity,  fee,  or  reward  for  any  services  performed  by  virtue  of  this 
:,  other  than  is  by  law  allowed,  or  if  any  gauger>  weigher,  or 
surer,  employed  as  soch  by  the  public,  in  the  districts  of  Ports- 
th,  Salem  and  Beverly,  Boston  and  Charlestown,  Providence, 
Yorkj  Philadelphia,  Bahimore,  Norfolk  and  Portsmouth,  or 
rleston,  shall  gauge,  weigh,  or  measure  any  article  or  articles, 
r  than  shall  be  directed  by  the  proper  officer,  in  order  to  ascer- 
the  duties  to  be  received,  or  the  drawbacks  to  be  allowed  thereon, 
lall  make  a  return  of  the  weight,  gauge,  or  measure  of  any  mer- 
dise  laden,  or  to  be  laden,  on  board  any  vessel  for  the  benefit 
rawback  upon  exportation,  without  having  actually  weighed, 
jed,  or  measured  the  same,  as  the  case  may  require,  after  such 
:handise  shall  have  been  notified  to  the  collector  and  entered 
exportation,  he  shall  be  liable  for  the  first  oflfense  to  a  penalty 
fty  dollars,  and  for  each  subsequent  offense  to  a  penalty  of  two 
Ired  dollars,  and  be  discharged  from  the  public  service.  And 
ly  inspector  or  other  ofiicer  of  the  customs  shall  certify  the  ship- 
t  of  any  merchandise  entitled  to  drawback  on  exportation  with- 
having  duly  inspected  and  examined  the  same,  after  he  shall 

1  received  the  permit  for  lading  such  merchandise,  or  if  the 
unt  of  such  drawback  shall  be  estimated  according  to  weighty 
je,  or  measure,  until  such  merchandise  shall  be  first  weighed, 
3^ed,  or  measured,  as  the  case  may  require,  he  shall  be  subject 
le  like  penalties,  and  be  discharged  from  the  public  service. 

Act  March  2,  1799,  c,  22,  |  73,  1  Stat.  690. 

In  lieu  of  the  districts  mentioned  in  this  section,  other  districta  with  differ- 
at  boundaries  and  names,  were  establisbed  by  the  Plaa  of  ReorgauizaUon  of 
ae  UuBtottiB  Service  pursuant  to  the  proTisions  of  Act  Aug,  24,  1912,  c,  355, 

1,  ante,  f  5327. 

The  punishment  of  revenue  officers  admit  ting  or  aiding  In  admitting  to  entry 
lercbandiBe  upon  the  payment  of  less  than  the  amount  of  the  duty  was  pre- 
*nhpd  by  R.  S.  §  5444,  which  waa  incorporated  into  the  Criminal  Code,  in 
action  (18  thereof,  post,  i  10246,  and  was  repealed  by  section  341  thereof, 
ost,  S  10515, 

See  note  to  R,  S.  |  2636,  ante,  %  5377. 

79.  (K,  S*  §  2638.)  Customs  officers,  etc,  not  to  own  vessels 
or  engage  in  importation* 

o  person  employed  under  the  authority  of  the  United  States,  in 
collection  of  duties  on  imports  or  tonnage,  shall  own,  either  in 
le  or  in  part,  any  vessel,  or  act  as  agent,  attorney,  or  consignee 
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for  the  owner  or  owners  of  any  vessel,  or  of  any  cargo  or  lading  on 
board  the  same ;  nor  shall  any  such  person  import,  or  be  concerned 
directly  or  indirectly  in  the  importation  of  any  merchandise  for  sale 
into  the  United  States.  Every  person  who  violates  this  section  shall 
be  liable  to  a  penalty  of  five  hundred  dollars. 
Act  March  2,  1799,  c  22,  §  86,  1  Stat.  695. 

ProTisions  prohibiting  under  penalty  the  Secretary  of  the  Treasury  and  cer- 
tain named  officers  from  being  interested  in  the  business  of  trade  or  com- 
merce, or  from  being  concerned  in  the  purchase  or  disposition  of  State  or  fed- 
eral securltiess,  were  made  by  R.  S.  f  243,  ante,  §  377. 

Provisions  prohibiting  disbursing  officers  from  trading  in  public  funds  or 
property  were  made  by  R.  S.  §  1788,  which  was  incorporated  into  the  Crim- 
inal Code,  in  section  103  thereof,  po^,  §  10272,  and  was  repealed  by  section  341 
thereof,  post,  §  10515. 

Officers  and  employes  in  the  customs  service  were  required,  as  a  condition 
precedent  to  the  payment  of  compensation  for  their  services,  to  make  oatb 
that  they  had  not  received  improper  consideration  for  official  services,  by 
R.  S.  §  1790,  ante.  §  3265. 

Customs  officers  were  prohibited  from  having  any  personal  ownership  of, 
or  interest  in,  any  bonded  warehouse  or  general-order  store  by  Act  June  22, 
1874,  c.  391,  §  24,  post,  §  6683. 

§  5380.  (R.  S.  §  2639,  as  amended,  Act  July  31,  1894,  c.  174,  §  19.) 
Collectors,  naval  officers,  and  surveyors  must  keep  and  render 
accounts. 
Every  collector,  naval  officer,  and  surveyor  shall  keep  accurate 
accounts  of  all  fees  and  official  emoluments  received  by  him,  and  of 
all  expenditures,  specifying  expenditures  for  rent,  fuel,  stationery, 
and  clerk-hire,  and  shall  annually,  within  ten  days  after  the  thirtieth 
day  of  June,  transmit  the  same,  verified  by  oath,  to  the  proper 
Auditor,  who  shall  annually  lay  an  abstract  of  the  same  before  Con- 
gress.    Every  collector,  naval  officer,  or  surveyor  who  omits  or  neg- 
lects to  keep  such  account,  or  to  transmit  the  same  so  verified,  shall 
be  liable  to  a  penalty  of  not  more  than  five  hundred  dollars. 

Act  March  2,  1799,  c  23,  §  2,  1  Stat.  708.  Act  March  3,  1849,  c.  108,  S 
12,  9  Stat  396.    Act  July  31,  1894,  c  174,  §  19,  28  Stat.  210. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out  after  the  words  "verified  by  oath,  to  the,"  the  words  "Commissioner  of 
Customs,"  and  by  inserting  in  lieu  thereof  the  words  "proper  Auditor,"  as 
set  forth  here,  by  the  Dockery  Act  of  July  31,  1894,  c.  174,  §  19,  cited  above. 
The  oflSces  of  Commissioner  of  Customs  and  Deputy  Commissioner  of  Cus- 
toms were  abolished  by  section  4  of  said  act,  set  forth  ante,  §  402. 

The  "proper  Auditor"  referred  to  in  this  section  as  amended  was  designated 
by  section  7  of  said  Act  July  31,  1894,  set  forth  ante,  $  420,  as  the  Auditor 
for  the  Treasury  Department. 

Provisions  requiring  customs  officers  to  send  with  their  reports  papers  and 
records  as  the  Secretary  of  the  Treasury  may  direct  were  made  by  section 
20  of  said  act,  set  forth  ante,  §  436. 

Provisions  prescribing  a  penalty  for  officers  failing  to  make  returns  or  re- 
ports, at  the  times  designated  by  law,  other  than  their  accounts,  were  made 
by  R.  S.  §  1780,  which  was  incorporated  into  the  Criminal  Code,  in  section 
101  thereof,  post,  §  10269,  and  was  repealed  by  section  341  thereof,  post,  $ 
10515. 

The  fees  authorized  by  R.  S.  §  2654,  post,  §  5393,  for  the  issuance  of  bills 
of  health,  were  abolished  by  Act  June  19,  1886,  c.  421,  §  1,  post,  §  8138. 

The  fees  authorized  by  R.  S.  §  4382,  post,  §  8137,  for  the  entry  direct  from 
a  foreign  port  and  for  clearance  direct  to  a  foreign  port  of  a  vessel  navigating 
the  waters  of  the  northern,  northeastern,  and  northwestern  boundaries,  were 
abolished  by  a  provision  of  Act  March  3,  1897,  c.  389,  §  9,  post,  §  8139. 

The  compensation  of  collectors,  Naval  officers,  and  Surveyors  was  prescribed 
by  the  Plan  of  Reorganization  of  the  Customs  Service  pursuant  to  the  pro- 
visions of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327.  See  note  to  R.  S. 
§  2613,  ante,  §  5347. 

Notes  of  DeoiBions 

Disbursements.  —  Disbursements  of         Cited     without    definite     application, 

collectors  of  ports.     Andrews  v.  U.  S.       U.  S.  v.  Lawson  (1879)  101  U.  S.  164, 
(C.  C.  1842)  Fed.  Cas.  No.  381*  168,  25  L.  Ed.  860. 
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;i.  (R.  S.  §  2640;)     Their  duty  in  respect  to  accounts,  and  the 
penalty  for  omission. 

Hectors,  naval  officers,  and  surveyors  shall  attend  in  person  at 
>orts  to  which  they  are  respectively  appointed;  and  shall  keep 
nd  true  accounts  and  records  of  all  their  transactions,  as  officers 
e  customs,  in  such  manner  and  form  as  may  from  time  to  time 
rected  by  the  Secretary  of  the  Treasury ;  and  shall  at  all  times 
it  their  books,  papers,  and  accounts  to  the  inspection  of  such 
ms  as  may  be  appointed  for  that  purpose;  and  shall  once  in 
'  month,  or  oftener  if  they  shall  be  required,  transmit  their  ac- 
ts for.  settlement  to  the  officer  or  officers  whose  duty  it  shall  be 
ake  such  settlement.  And  if  any  collector,  naval  officer,  or  sur- 
r  shall  omit  to  keep  fair  and  true  accounts,  or  shall  refuse  to 
lit  forthwith  his  books,  papers,  and  accounts  to  inspection  as 
red  by  law,  or  if  any  collector  shall  omit*  or  refuse  to  render  his 
mts  for  settlement,  for  a  term  exceeding  three  months  after  the 
shall  have  been  required  by  the  proper  officer,  the  delinquent 
r  shall  be  liable  to  a  penalty  of  one  thousand  dollars,  to  be  re- 
■ed  with  costs  of  suit. 
^ct  March  2,  1799,  c.  22,  §  21,  1  Stat.  643. 

Notes  of  Decisions 


mnting.  — Under  Act  March  2, 
§  21  (1  Stat.  644),  which  made 
duty  of  collectors  of  customs  "to 

the  order  of  the  officer  wboishall 
thorlzed  to  direct  the  payment 
f  the  whole  of  the  moneys  which 
Qay  respectively  receive"  by  vir- 

that  act,  payments  and  disburse- 

of  moneys  received  in  his  official 
ty,  if  made  by  the  direction  of  the 
B.ry  of  the  treasury,  are  within  the 
of  the  duty  of  a  coUector  of  cus- 

Gaussen  v.  U.  S.  (1878)  97  U, 
,  24  L.  Ed.  1009. 

jvy  on  real  estate  under  a  dis- 
warrant  issued  by  the  solicitor  of 
easury  under  Act  May  15,  1820 

S  6624),  against  a  collector  of 
istoms  from  whom  a  balance  of 


account  has  been  found  to  be  due  by 
accounting  officers  of  the  treasury,  and 
the  marshal's  return  that  he  has  so 
levied,  are  prima  facie  evidence  of  the 
regularity  of  the  levy.  Murray  v.  Hobo- 
ken  Land  &  Imp.  Co.  (1885)  39  U.  S. 
(18  How.)  272,  15  L.  Ed.  372. 

Collector  of  port,  by  failing  to  keep 
and  transmit  yearly  accounts  of  in- 
cidental expenses,  does  not  forfeit  right 
to  reimbursement,  but  is  only  liable  to 
penalty.  Andrews  v.  U.  S.  (C.  C.  1842) 
Fed.  Cas.  No.  381. 

The  treasury  department  acts  in  a  ju- 
dicial capacity  in  determining  the  charg- 
ei9  to  which  a  collector  is  subject,  and 
cannot  subsequently  vary  such  adjudica- 
tion to  his  prejudice.  U.  S.  v.  Collier 
(C.  C.  1855)  Fed.  Cas.  No.  14,833. 


\2.  (R.  S.  §  2641.)     Accounts  must  include  all  emoluments  as 
veil  as  expenses. 

cry  collector,  naval  officer,  and  surveyor  shall  account  to  the 

sury  for  all  his  emoluments,  and  also  for  all  the  expenses  inci- 

to  his  office.     Such  accounts,  as  well  of  expenses  as  of  emolu- 

s,  shall  be  rendered  on  oath,  at  such  times  and  in  such  forms, 

jhall  be  supported  by  such  proofs,  as  shall  be  prescribed  by  the 

jtary  of  the  Treasury. 

Act  May  7,  1822,  c.  107.  {  12,  3  Stat.  695. 

rhis  section  may  be  superseded  in  part  by  the  Reorganization  of  the  Customs 

irvice  pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  f  1,  ante,  | 

27. 

See  note  to  R.  S.  §  2639,  ante,  §  5380. 


Notes  of 

liuments.— Commissions  on  duty 
are  a  part  of  such  "emoluments.** 
V.  Curtis  (O.  C.  1844)  Fed.  Cas. 
808. 

amount  received  by  officers  of 
istoms  for  forfeitures  constitutes 
t  of  the  emoluments  to  which  the 


Deoifions 

limitation  of  the  maximum  of  compen- 
sation allowed  by  law  applies.  Hooper 
T.  Fifty-One  Casks  of  Brandy  (D.  C. 
1848)  Fed.  Cas.  No.  6,674. 

Cited  without  definite  application, 
U.  S.  V.  Lawson  (1879)  101  U.  S.  164. 
168,  25  L.  Ed.  860. 
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I 


(R.  S.  §  2642.     Superseded.) 

This  section  was  as  follows: 

•T?he  services  performed  by  occasional  inspectors  shall  be  particularly  de- 
tailed in  the  accounts  to  be  transmitted  to  the  Treasury,  and  certified  by  the 
naval  officer  or  surveyor  of  the  district,  if  there  be  any,  as  to  the  necesd^  for 
and  the  performance  of  such  services." 

It  was  superseded  by  the  allowances  for  compensation  of  inspectors  pre- 
scribed by  the  Plan  of  Reorganization  of  the  Customs  Service  pursuant  to  the 
provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

§  5383.  (R.  S.  §  2643.)     Lrist  of  clerks  and  account  of  expenditures 

for  stationery,  etc.,  to  be  furnished. 
Every  collector,  naval  officer,  and  surveyor  shall,  together  with 
his  accounts  of  the  expenses  incident  to  his  office,  render  a  list  of  the 
clerks  employed  by  him,  stating  the  rate  of  compensation  allowed  to 
each,  and  the  duties  which  they  severally  perform ;  and  also  an  ac- 
count of  the  sums  paid  *f or  stationery,  official  or  contingent  expenses, 
fuel,  and  office-rent,  stating  the  purposes  for  which  the  premises 
rented  are  applied. 

Act  May  7,  1822,  c  107,  f  13,  3  Stat.  695.  • 

See  note  to  R.  S.  §  2641,  ante,  §  5382. 

Notes  of  Decisioii* 

Clerks.— A  clerk  in  the  office  of  a  col-  lie  money.  U.  S.  v.  Smith  (1888)  8 
lector  of  customs  is  not  a  public  officer  Sup.  Ct.  595,  597,  124  U.  S.  525,  31  Lu 
charged  with  the  safe-keepiug  of  pub-      Ed.  534. 

§  5384.  (R.  S.  §  2644.)     Accoimts  of  collectors  upon  northern,  etc., 
frontiers ;  monthly  estimate  in  advance. 
The  collector  of  customs  of  each  of  the  districts  on  the  northern, 
northeastern,  and  northwestern  frontiers  shall  render,  with  his  ac- 
counts of  the  expenses  incident  to  his  office,  a  list  of  the  clerks  and 
other  officers  of  the  customs  employed  by  him,  stating  the  rate  of 
compensation  allowed  to  each,  the  duties  they  severally  perform,  and 
also  an  account  of  the  sums  paid  for  stationery,  fuel,  and  all  other 
office  expenses,  including  office-rent;  for  all  of  which  expenses  he 
shall  submit  an  estimate  each  month  in  advance,  and  shall  state  the 
purposes  for  which  any  premises  are  used ;  and  shall  also  render  an 
accurate  account  of  all  fees  and  commissions  collected  by  him. 
Act  March  3,  1863,  c.  87,  f  1,  12  Stat  760. 
See  note  to  R.  S.  §  2641,  ante,  §  5382. 

§  5385.  (R.  S.  §  2645.)     Accounts  to  be  rendered  quarterly. 

All  accounts  for  salary,  compensation,  and  emoluments  shall  be 
rendered  quarterly,  at  the  end  of  each  quarter  of  the  fiscal  year. 
Act  Feb.  11,  1846,  c.  7,  §  2,  9  Stat  3, 
See  note  to  R.  S.  §  2641,  ante,  S  5382. 

§  5386.  (R.  S.  §  2646.)  Books  to  be  furnished  to  customs  officers. 
All  blank-books,  blanks,  and  stationery  of  every  kind  required  by 
collectors  and  other  officers  of  the  customs  shall,  so  soon  as  they  can 
be  prepared  for  delivery,  by  or  under  the  direction  of  the  Secretary 
of  the  Treasury,  be  furnished  to  them  for  the  use  of  their  respective 
offices,  upon  requisition  made  by  them,  and  the  expense  of  such 
books,  blanks,  and  stationery  shall  be  paid  out  of  the  appropriation 
for  defraying  the  expenses  of  collecting  the  revenue  from  customs. 
Act  July  28,  1866,  c.  293,  §  6,  14  Stat.  309. 

The  Secretary  of  the  Treasury  was  authorized  to  prescribe  uniform  blank 
forms  and  to  cause  such  forms  to  be  printed  and  kept  on  sale  at  ports  of  en- 
try by  section  7  of  the  Plan  of  Reorganization  of  the  Customs  Service  pursu- 
ant to  the  provisions  of  Act  Aug.  24,  1912,  c  355,  %  1,  ante,  f  6327. 

Notes  of  Decisions 

Certlfloate  from  books^— A  collector's  were  paid,  is  not  admissible  until  article 
certificate  from  the  import  books,  stat-  2249,  Civ.  Code  La.,  be  complied  with, 
ing    that    certailn    customhouse    bonds       by  first  proving  loss  of  the  originals, 
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rohnston  t.  Cox   (1839)   13  La. 
i  384,  ante,  as  to  power  of  secre- 


tary of  treasury  to  make  rules  and  reg- 
ulations governing  the  enforcement  of 
customs  collections. 


7.  (R.  S.  §  2647.)     Quarterly  account  of  collection  of  fines, 

tc.9  required. 

*ry  collector  of  customs,  every  naval  officer,  and  every  sur- 

performing  or  having  performed  the  duties  of  a  collector, 
render  a  quarter-yearly  account,  under  oath,  to  the  Secretary 
e  Treasury,  in  such  form  as  the  Secretary  shall  prescribe,  of 
ms  of  money  by  each  of  them  respectively  received  or  collected 
les,  penalties,  or  forfeitures,  or  for  seizure  of  merchandise,  or 
compromises  made  upon  any  seizure;  or  on  account  of  suits 
ited  for  frauds  against  the  revenue  laws;  or  for  rent  and 
^e  of  merchandise,  which  may  be  stored  in  the  public  store- 
is,  and  for  which  a  rent  is  paid  beyond  the  rents  paid  by  the 
tor  or  other  such  officer;  or  for  custody  of  goods  in  bonded 
louses;  and  if  from  such  accounting  it  shall  appear  that  the 
y  received  in  any  bne  year  by  any  collector,  naval  officer,  or 
yor,  on  account  and  for  rents  and  storage,  and  tor  fees  and 
iments,  shall  in  the  aggregate  exceed  the  sum  of  two  thousand 
s,  such  excess  shall  be  paid  by  the  collector,  naval  officer,  or 
y^or,  as  the  case  may  be,  into  the  Treasury  as  public  money. 
Lct  March  3,  1841,  c.  35,  §  5,  5  Stat.  432.  Act  March  3,  1857,  c.  108y  § 
11  Stat.  229.  Act  July  18,  1866,  c  201,  S  40,  14  Stat.  187. 
!lie  provisions  of  this  section  as  to  compensation  of  collectors,  naval  officers. 
1  surveyors,  were  superseded  by  the  allowances  prescribed  by  the  Plan  of  Re- 
anizatlon  of  the  Customs  Service  pursuant  to  the  provisions  of  Act  Aug. 

1912,  c.  355,  f  1,  ante,  f  5327. 
;ee  note  to  K.  S.  S  2613,  ante,  $  5382. 

Notes  of  Deoisiona 


•rical^-History  and  effect  of  early 
ion.  U.  S.  v.  Walker  (1859)  22 
99,  305,  16  L.  Ed.  382;  Donovan 
5.  (1874)  23  Wall.  383,  399,  23 
104;  U.  S.  V.  Lawson  (1879)  101 
64, 165,  25  L.  Ed.  860. 
[>  compensation  under  supersed- 
dsions  of  this  section,  see  U.  S. 
idonald  (1866)  6  Wall.  647,  18 
512;  Champney  v.  Bancroft  (C. 
L)  Fed.  Cas.  No.  2,587;  U.  S.  v. 
(C.  C.  1855)  Fed.  Cas.  No.  14,- 
lame  v.  MacDonald  (O.  C.  1864) 


Fed.  Cas.  No.  15,668;  Bachelor  v.  U. 
S.  (1872)  8  Ct.  Cl:  235;  Lawson  v. 
Same  (1878)  14  Ct.  Cl.  332;  Ellsworth 
V.  Same  (1878)  14  Ct.  Cl.  382;  (1843) 
4  Op.  Atty.  Gen.  261;  (1856)  8  Op. 
Atty.  Gen.  93;  (1857)  12  Op.  Atty. 
Gen.  386;  (1809)  13  Op.  Atty.  Gen. 
36;  (1870)  13  Op.  Atty.  Gen.  213,  297, 
312;    (1876)  15  Op.  Atty.  Gen.  117. 

Cited    without    definite    application, 

tJ.  S.  V.  Ellsworth  (1879)  101  U.  S.  170, 
25  L.  Ed.  862. 


8.  (R.  S.  §  2648.)     Blanks. 

lectors  and  surveyors  of  the  collection-districts  on  the  north- 

lortheastern,  and  northwestern  frontiers  are  authorized  to  keep 

le,  at  their  several  offices,  blank  manifests  and  clearances  re- 

i  for  the  business  of  their  districts,  and  to  charge  the  sum  of 

?nts,  and  no  more,  for  each  blank  which  shall  be  prepared  and 

ted  by  them. 

Let  Jnly  14,  1862,  c.  169,  §  2,  12  Stat.  572. 

dl  money  received  for  blanks  was  required  to  be  covered  into  the  Treasury 

sections  4  and  7  of  the  Plan  of  Reorganization  of  the  Customs  Service  pur- 

int  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  S  5327. 

tee  note  to  R.  S.  I  2646,  ante,  §  5386. 

Notes  of  Decisions 

FeeSd— For  decision  under  superseded 
provision  of  section,  see  (1877)  15  Op. 
Atty.  Gen.  654. 

9.  (R.   S.  §  2649.)     Special  agents  to   examine  books,   ac- 
ounts,  etc.»  of  collectors,  etc. 

e  Secretary  of  the  Treasury  may  appoint  special  agents,  not 
U.akCoiiP.'ie— 412  (6577) 
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exceeding  fifty-three  in  number,  for  the  purpose  of  making  the  ex- 
aminations of  the  books,  papers,  and  accounts  of  collectors  and 
other  officers  of  the  customs,  and  to  be  employed  generally,  under 
the  direction  of  the  Secretary,  in  the  prevention  and  detection  of 
frauds  on  the  customs  revenue;  and  the  expense  thereof  shall  be 
charged  to  the  "appropriation  to  defray  the  expense  of  collecting 
the  revenue  from  customs." 

Act  May  12,  1870,  c.  102,  §  1,  16  Stat.  122. 

The  number  and  compensation  of  special  agents  to  be  appointed  under  this 

section  were  prescribed  by  provisions  of  Act  March  4,  1911,  c.  285,  S  1,  set 

forth  post,  §  5390. 

(R.  S.  §  2650.     Superseded.) 

This  section,  as  enacted  in  the  Revised  Statutes,  divided  the  special  agents 
authorized  by  R.  S.  §  2649,  ante,  §  5389,  into  three  classes:  The  first  class  to 
consist  of  19  agents,  2  of  whom  were  to  receive  $10  a  day  and  expenses,  and 
the  rest  to  receive  $8  per  day.  The  second  class  to  consist  of  16  agents,  each 
to  receive,  in  addition  to  the  actual  expenses  incurred,  $6  per  day.  The 
third  class  to  consist  of  18  agents,  each  to  receive,  in  addition  to  the  expenses 
actually  incurred,  $5  per  day.  It  was  superseded  by  a  provision  of  Act  March 
3,  1891,  c.  542,  §  1,  26  Stat.  968,  which  was  superseded  by  a  similar  provision 
of  Act  March  4,  1911,  c.  285,  §  1,  post,  fi  5390. 

§  5390.  (Act  March  4,  1911,  c.  285,  §  1.)  Supervising  agent  and 
special  agents  to  examine  books,  accounts,  etc.,  of  collectors; 
number  and  compensation. 

Hereafter  the  number  and  compensation  of  special  agents  to  be 
appointed  by  the  Secretary  of  the  Treasury  under  section  twenty-six 
hundred  and  forty-nine  of  the  Revised  Statutes  of  the  United  States, 
shall  be  as  follows : 

One  supervising  agent  who  shall  supervise  and  direct  the  special 
agents  of  the  Treasury  Department  and  who  shall  receive,  in  addition 
to  the  necessary  traveling  expenses  actually  incurred  by  him,  a  com- 
pensation of  four  thousand  five  hundred  dollars  per  annum ; 

Ten  special  agents  who  shall  each  receive,  in  addition  to  the  neces- 
sary traveling  expenses  actually  incurred  by  him,  a  compensation  to 
be  fixed  by  the  Secretary  of  the  Treasury,  not  to  exceed  twelve  dollars 
per  day ; 

Ten  special  agents  who  shall  each  receive,  in  addition  to  the  nec- 
essary traveling  expenses  actually  incurred  by  him,  a  compensation 
to  be  fixed  by  the  Secretary  of  the  Treasury,  not  to  exceed  ten  dollars 
per  day;  and 

Ten  special  agents  who  shall  each  receive,  in  addition  to  the  neces- 
sary traveling  expenses  actually  incurred  by  him,  a  compensation  to 
be  fixed  by  the  Secretary  of  the  Treasury  not  to  exceed  eight  dollars 
per  day.     (36  Stat.  1393.) 

These  were  provisions  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1912,  cited  above. 

Previous  similar  provisions  of  Act  August  15,  1876,  c  287,  19  Stat.  152,  and 
Act  March  3,  1891,  c.  542,  §  1,  26  Stat  968,  veere  superseded  by  those  of  this 
act. 

A  general  limitation  on  subsistence  allowances,  or  money  in  lieu  thereof« 
was  made  by  §§  3236a,  3236b,  ante. 

§  5391.  (R.  S.  §  2651.)  Regulations  for  special  agents,  and  limi- 
tations on  their  niunber  and  compensation. 
The  Secretary  of  the  Treasury  may,  from  time  to  time,  make 
such  regulations  not  inconsistent  with  law,  for  the  government  of 
the  special  agents,  as  he  deems  expedient,  and  may  rescind  or  alter 
regulations  so  made.  But  no  special  agent,  in  addition  to  those 
authorized  by  the  two  preceding  sections,  shall  be  appointed  or  em- 
ployed upon  any  business  relating  to  the  customs  revenue;  nor 
shall  any  sum  be  paid  to  any  agent  authorized  to  be  employed  for 
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mileage  or  any  other  expenses  except  such  as  are  actually  incurred 
in  the  discharge  of  his  official  duty. 

Act  May  12,  1870,  c.  102,  §§  2,  3,  16  Stat  123. 

See  note  to  R.  S.  §  2649,  ante,  §  5389. 

Notes  of  Decisionfl 

Boni  In   satisfaction   of  Judgment.—  United    States   may   enter   satisfaction 

Where  a  bond  running  to  the  United  of    such    judgment,    without    payment 

States  is  taken  in  satisfaction  of  a  judg-  made,  and  without  consent  of  the  spe- 

ment  in  which  a  special  agent  is  enti-  ,cial  agent.    U.  S.  v.  Bacon  (O.  0. 1877) 

tied  to  a  share,  and  judgment  is  after-  Fed.  Cas.  No.  14,492. 
wards   obtained   upon   such   bond,   the 

§  5392.  (R.  S.  §  2652.)     Customs  officers  to  follow  instructions 
and  decisions  of  Secretary  of  Treasury. 

It  shall  be  the  duty  of  all  officers  of  the  customs  to  execute  and 
carry  into  effect  all  instructions  of  the  Secretary  of  the  Treasury 
relative  to  the  execution  of  the  revenue  laws ;  and  in  case  any  diffi- 
culty shall  arise  as  to  the  true  construction  or  meaning  of  any  part 
of  the  revenue  laws,  the  decision  of  the  Secretary  of  the  Treasury 
shall  be  conclusive  and  binding  upon  all  officers  of  the  customs. 

Act  Aug.  30,  1842,  c.  270,  §  24,  5  Stat.  566. 

Provisions  for  instructions  to  prevent  importation  of  adulterated  drugs  were 
made  by  R.  S.  §  2612,  ante,  fi  5356. 

The  Secretary  of  the  Treasury  was  required  to  direct  the  superintendence 
of  the  collection  of  the  duties  on  imports  by  R.  S.  §  249,  ante,  §  382. 

Provisions  relating  to  the  observance  of  State  quarantine  regulations  and 
the  discharge  of  cargoes  of  vessels  in  quarantine  were  made  by  R.  S.  §§  4792- 
4796,  post,  §§  9150-9154. 

The  Secretary  of  the  Treasury  was  authorized,  in  case  of  contagious  disease 
at  a  port,  to  remove  the  revenue  officers  stationed  there  to  a  convenient  place 
in  the  collection  district,  by  R.  S.  |  4797,  post,  §  9179. 

The  removal  of  the  custom  house,  in  case  of  insurrection,  to  a  secure  place 
in  the  district,  is  authorized  by  R.  S.  §  5315,  post,  §  10157. 

Provisions  prohibiting  the  reversal  or  modification  adversely  to  the  govern- 
ment of  the  decisions  of  the  Secretary  of  the  Treasury  relating  to  customs 
duties  by  such  Secretary  or  his  successor,  except  in  concurrence  with  the 
opinion  of  the  Attorney  General  or  a  decision  of  a  court  of  the  United  States, 
and  authorizing  the  Secretary  to  decline  to  acquiesce  in  decisions  of  inferior 
courte,  were  made  by  Act  March  3,  1875,  c  136,  §  2,  ante,  §  383. 

Notes  of  Deoisloiui 

Application^— This  section  applies  to  and  there  was  no  error.    Hawley  &  Let- 

the  revenue  features  of  the  law,  and  zerich  v.  U.  S.  (1912)  3  Ct.  Oust.  App. 

does  not  affect  its  criminal  feature.    U.  456,  citing  U.  S.  v.  Hobbs  (1912)   Id. 

S.  V.  Ortega  (D.  C.  1895)  66  Fed.  713,  256. 

715.  The  immunity  of  the  United  States 

Instructions  of  secretary  of  treasury.  ^^^^  ^^^  prevents  the  state  of  Louisi- 
.-Although  a  collector  must  carry  into  *'^?»  *«  *  producer  of  sugar,  from  main- 
effect  all  instructions  of  the  secretary  taining  an  original  bill  in  the  federal 
of  the  treasury  relative  to  the  execu-  Supreme  Court  against  the  Secretary 
tion  of  the  revenue  laws,  yet  as  to  third  ^^  Assistant  Secretary  of  the  Treas- 
persons  the  legality  of  the  collector's  ac-  "^y  ^^  review  their  judgment  as  to  the 
tion  is  open  to  judicial  review.  Tracy  ^^^  *<>  b«  exacted  under  Tariff  Acts 
V.  Quartwout  (1836)  10  Pet.  80,  95,  9  L.  J«ly  24,  1897,  and  Oct.  3,  1913,  and  the 
Ed.  354;  Greely  v.  Thompson  (1850)  commercial  treaty  with  Cuba  Dec.  11, 
10  How.  225,  234,  13  L.  Ed.  397;  U.  S.  1^2,  as  made  effective  by  Act  Dec.  17, 
V.  Beebe  (D.  C.  1902)  117  Fed.  670,  l^^^.  on  importations  of  Cuban  sugar. 
680  (affirmed  [1903]  122  Fed.  762,  58  C.  State  of  Louisiana  v.  McAdoo  (1914)  34 
C.  A.  562).  Sup.    Ct   938,   234   U.   S.   627,   58   L. 

The  protest  here  raises  the  single  Ed.  1506. 
question  as  to  the  regularity  of  the  col-  The  provisions  making  conclusive  up- 
lector's  action  when  taken  by  the  di-  on  all  customs  officers  the  decisions  of 
reclion  of  the  Secretary  of  the  Treas-  the  Secretary  of  the  Treasury  upon  all 
npy,  and  within  one  year  from  the  origi-  questions  as  to  the  construction  of  rev- 
nal  liquidation,  the  goods  having  in  the  enue  laws  remain  unaffected  by  the  act 
meantime  gone  into  consumption.  The  of  1890.  (1895)  21  Op.  Atty.  •Gen.  203. 
Secretary  had  authority  to  give  the  di- 
rections, the  reliquidation  was  made  Cited  without  definite  application, 
within  a  prescribed  period  fixed  by  law,  Auffmordt  T.  Hedden   (1890)   11  Sup. 
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Ct.  103,  106,  137  U.  S.  310,  34  L.  Ed.       Fed.  723,  728;    U.  S.  T.  Leng   (D.   C 
674;    U.  S.  V.  Loeb   (O.  O.  1900)   99      1883)  18  Fed.  15,  19. 

(R.  S.  §  2653.     Superseded.) 

This  section  was  as  follows: 

"The  Secretary  of  the  Treasury  is  hereby  authorized,  whenever  he  shall 
think  it  advantageous  to  the  public  service,  to  abolish  or  suspend  the  office  of 
naval  officer,  or  any  other  subordinate  office,  in  any  collection-district  of  the 
United  States,  except  in  Boston,  New  York,  Philadelphia,  Baltimore,  Charles- 
ton, Savannah,  Portland  in  Maine,  and  San  Francisco,  and  to  assign  the  duties 
of  the  office  or  any  other  subordinate  office  so  abolished  or  suspended  to  a  depu- 
ty collector  or  inspector  of  the  customs;  and  so  much  of  all  fines,  penalties, 
and  forfeitures  as  would  otherwise  inure  to  either  of  such  naval  officers  shall, 
after  the  discontinuance  of  their  offices,  respectively,  be  paid  into  the  Treasury 
of  the  United  States,  and  there  credited  to  the  fund  for  defraying  the  ex* 
penses  of  collecting  the  revenue  from  customs." 

It  was  superseded  by  the  Plan  of  Reorganization  of  the  Customs  Service 
pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c  355,  |  1,  ante,  §  5327, 
which  section  provided  that  such  reorganization  "should  constitute  for  the 
fiscal  year  1914,  and  until  otherwise  provided  by  Congress,  the  permanent  or- 
ganization of  the  customs  service." 

See  note  to  R.  S.  §  2613,  ante,  §  5347. 

§  5393.  (R.  S.  §  2654.)     Fees  of  collectors. 

There  shall  be  allowed  and  paid  for  the  use  of  the  collectors  the 
following  fees: 

First.  To  each  collector  for  every  entrance  of  any  vessel  of  one 
hundred  tons  burden  and  upward,  two  dollars  and  a  half. 

Second.  For  every  clearance  of  any  vessel  of  one  hundred  tons 
burden  and  upward,  two  dollars  and  a  half. 

Third.  For  every  entrance  of  any  vessel  under  the  burden  of  one 
hundred  tons,  one  dollar  and  a  half. 

Fourth.  For  every  clearance  of  any  vessel  under  one  hundred  tons 
burden,  one  dollar  and  a  half. 

Fifth.  For  every  post  entry,  two  dollars. 
Sixth.  For  every  permit  to  land  goods,  twenty  cents. 
Seventh.  For  every  bond  taken  officially,  forty  cents. 
Eighth.  For  every  permit  to  load  goods  for  exportation,  which 
are  entitled  to  drawback,  thirty  cents. 

Ninth.  For  every  debenture   or  other  official  certificate,  twenty 
cents. 

Tenth.  For  every  bill  of  health,  twenty  cents. 
Eleventh.  For    every    official    document,  registers    excepted,  re- 
quired by  any  merchant,  owner,  or  master  of  any  vessel  not  else- 
where enumerated,  twenty  cents. 

Act  March  2,  1799,  c.  23,  §  2,  1  Stat.  706.  Act  June  17,  1864,  c  130,  | 
3,  13  Stat  134. 

The  collection  of  the  fee?  authorized  by  paragraph  10  of  this  section  for  biUs 
of  health,  was  abolished  by  Act  June  19,  1886,  c  421,  fi  1,  as  amended  by 
Act  AprU  4,  1888,  c.  61,  §  2,  post,  S  8138. 

Collectors  were  required  to  act  as  superintendents  of  light-houses,  etc.,  and 
as  disbursing  agents  for  the  Light-House  Establishment,  without  compensation, 
by  R.  S.  §  4672,  and  provisions  of  Act  June  16,  1880,  c  235,  set  forth  post, 
{§  8445,  8446. 

The  fees  for  certain  specified  services  of  collectors  and  other  officers  of  cus- 
toms were  abolished  by  Act  June  19,  1886,  c.  421,  §|  1,  9,  post,  §§  8138,  8139. 
Fees  exacted  by  customs  officers  on  entry  of  goods  were  abolished  by  a  pro- 
vision of  the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  22,  26 
Stat,  140,  amended  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  i 
28,  36  Stat.  102 ;  and  nothing  in  the  Underwood  Tariff  Act  of  Oct  3,  1913, 
c.  16,  was  to  be  construed  to  permit  any  fees  to  be  charged  "except  as  pro- 
vided in  this  act  or  in"  R.  S.  fi  2862,  post,  §  6546.  This  rule  of  oonstmctioii 
was  part  of  a  proviso  annexed  to  the  repeal  of  sections  1-42  of  the  Payne* 
Aldridh  Tariff  Act,  by  section  IV,  S,  of  the  Underwood  Tariff  Act,  set  forth 
ante,  i  5316. 

The  annual  compensation  of  collectors,  "in  lieu  of  fees,"  was  fixed  and 
all  fees  were  required  to  be  covered  into  the  Treasury,  by  section  4  of  the 
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Plan  of  Reorganization  of  the  Customs  Service  pursuant  to  the  provisions  of 
Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327.  See  note  to  R.  S.  §  2613,  ante, 
§5347. 

Kotes  of  Deoisioms 
Packed  packages.  -«  Under  Customs      U.  S.  (C.  C.  1842)  Fed.  Gas.  No.  381; 

Administrative  Act,  |  22,  abolishing  "all      Ogden  v.  Maxwell   (C.  C.  1855)   Fed. 

fees  exacted    ♦    ♦    ♦    upon  the  entry  of      Cas.  No.  10,458:  Atkins  v.  Peaslee  (C. 

imported  goods  and  the  passing  thereof      C.  1860)  Fed.  Cas.  No.  603;    U.  S.  v. 

through  the  customs,"  it  is  not  legal      Austin  (C.  C.  1864)  Fed.  Cas.  No.  14,- 

to  require  the  payment  of  a  fee  on  pack-      480;    Merriam  v.  Clinch  (C.  C.  1867) 

ed  packages  to  defray  the  expense  of      Fed.  Gas.  No.  9,460. 

administering  the  law  relative  to  such         uj^^j     without    definite    application, 

rffr'^'^n  i^tV  7fU  X^SS    ^''^"*"      ^-  S-  ^.  Lawson  (1879)  101  U.  S.  164, 
Co.  (C.  C.  1907)  154  Fed.  996.  jgg   25  L.  Ed.  860;    Saunders  v.  U.  S. 

Fees  under  prior  statutes.— See  Bar-       (1902)  114  Fed.  42,  43,  61  G.  G.  A.  668; 
her  ▼.  ScheU  (1882)  107  U.  S.  617,  2      Burke  v.  U.  S.  (1884)  19  Ot.  Gl.  420. 
Sup.  Ct.  301,  27  L.  Ed.  490;  Andrews  ▼. 

(R  S.  §§  2655-2657.  Superseded.) 
These  sections  provided  for  the  division  of  fees  and  e^^penses  between  the 
collector  and  naval  officer,  and  for  the  division  of  drawback  fees  between  the 
collector,  naval  officer,  and  surveyor,  and  prescribed  the  fees  of  surveyors,  in- 
spectors, and  deputy  inspectors.  They  were  superseded  by  the  salary  allow- 
ances prescribed  by  the  Plan  of  Reorganization  of  the  Customs  Service  pursu- 
ant to  the  Provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  fi  5327. 

(R.  S.  §  2658.     Superseded.) 

This  section  was  as  follows: 

"For  every  entry  of  goods  at  any  customs-house  on  the  northern,  north- 
eastern, and  northwestern  frontiers  of  the  United  States,  a  fee  of  fifty  cents 
shall  be  charged  by  the  collector,  and  accounted  for  to  the  government." 

It  was  superseded  by  the  abolition  of  fees  on  entry  of  goods  by  the  Customs 
Administrative  Act  of  June  10,  1890,  c.  407,  §  22,  26  Stat.  140,  amended  by 
the  Payne-AIdrich  Tariff  Act  of  Aug.  5,  1909,  c  6,  §  28,  36  Stat  102. 

See  note  to  R.  S.  §  2654,  ante,  §  5393. 

V  (R.  S.  §§  2659-2685.     Superseded.) 

These  sections  prescribed  the  compensation  of  collectors  for  various  dis- 
tricts. They  were  superseded  by  the  establishment  of  other  districts,  and  the 
allowance  of  certain  compensation  "in  lieu  of  all  fees,  commissions,  salaries,  or 
other  emoluments"  by  the  Plan  of  Reorganization  of  the  Customs  Service  pur- 
suant to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

The  amendment  of  R.  S.  §§  2659,  2660,  2675,  by  Act  Feb.  27,  1877,  c.  69, 
19  Stat.  246,  the  amendment  of  R.  S.  §  2684,  by  Act  June  16,  1882,  c.  223, 
22  Stat.  105,  and  provisions  for  salaries  of  certain  collectors,  naval  officers, 
and  surveyors,  made  by  Act  June  22,  1874,  c.  391,  §  23,  18  Stat.  190,  as 
amended  by  Act  Feb.  26,  1879,  c.  103,  20  Stat.  322,  Act  March  3,  1883,  c. 
135,  22  Stat.  567,  Act  May  2,  1888,  c.  227,  25  Stat.  134,  Act  Aug.  28,  1890,  c. 
814,  8  3,  26  Stat.  363,  Act  June  4,  1897,  c.  2,  §  1,  30  Stat.  30,  Act  Feb.  6, 
1904,  c  151,  33  Stat  11,  and  Act  June  22,  1910,  c  311,  §  2,  36  Stat  579, 
were  also  superseded  by  said  reorganization. 

(R.  S.  §  2686.  Superseded.) 
This  section  provided  for  the  division  of  commissions  between  a  collector 
resigning,  or  the  legal  representative  of  a  deceased  collector,  and  his  successor 
in  office.  It  was  superseded  by  the  allowance  of  compensation,  in  lieu  of 
commissions  by  the  Plan  of  Reorganization  of  the  Customs  Service  pursuant  to 
the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  f  5327. 

§  5394.  CR.  S.  §  2687.)  Apportionment  of  compensation  for  part 
of  a  year's  service. 
Collectors  and  all  other  ofBcers  of  the  customs,  serving  for  a  less 
period  than  a  year,  shall  not  be  paid  for  the  entire  year,  but  shall  be 
allowed  in  no  case  a  greater  than  a  pro  rata  of  the  maximum  com- 
pensation of  such  officers  respectively  for  the  time  only  which  they 
actually  serve  as  such  collectors  or  officers,  whether  the  same  be  un- 
der one  or  more  appointments,  or  before  or  after  confirmation.  And 
no  collector  or  other  officer  shall,  in  any  case,  receive  for  his  services, 
either  as  fees,  salary,  fines,  penalties,  forfeitures,  or  otherwise,  for 
the  time  he  may  be  in  service,  beyond  the  maximum  pro  rata  rate  pro- 
vided by  law.    And  this  section  shall  be  applied  and  enforced  in  re- 
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gard  to  all  officers,  agents,  and  employes  of  the  United  States  whom- 
soever, as  well  those  whose  compensation  is  determined  by  a  com- 
mission on  disbursements,  not  to  exceed  an  annual  maximum,  as 
those  paid  by  salary  or  otherwise. 

Act  Feb.  11,  1846,  c.  7,  J  1.  9  Stot  3.  Act  July  18,  1866,  c.  201,  §  34.  14 
Stat.  186. 

The  annual  compensation  of  collectors  and  other  customs  officers  was  pre- 
scribed by  the  Plan  of  Reorganization  of  the  Customs  Service  pursuant  to 
the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  {  5327. 

Rules  for  division  of  time  and  computation  of  pay  were  prescribed  by 
Act  June  30,  1906,  c.  3914,  §  6,  ante,  S  3248. 

Provisions  directing  the  Secretary  of  the  Treasury  to  pay  all  customs  offi- 
cers lawfully  holding  over  their  respective  salaries,  compensation,  fees,  or 
emoluments  provided  by  law  were  made  by  Act  Aug.  23,  1894,  c.  307,  28  Stat. 
424.  These  provisions  were  superseded  by  more  comprehensive  provisions  di- 
recting the  said  Secretary  to  pay  all  officers  under  the  Treasury  Department 
who  lawfully  hold  over,  made  by  Act  March  2,  1895,  c  187,  ante,  |  3229. 

Notea  of  Decisioiu 


Apportionment  of  compensation  In 
generaiw— Under  Act  1838,  c.  169,  §  3,  a 
collector  who  held  his  office  for  a  part 
of  that  year  was  entitled  only  to  a 
proportionate  part  of  the  annu&l  com- 
pensation established  by  law.  Hoyt  v. 
U.  S.  (1850)  51  U.  S.  (10  How.)  109, 
13  L.  Ed.  348. 

Officers  of  the  customs  are  not  enti- 
tled to  additional  compensation  under 
the  provisions  of  the  third  section  of 
Act  July  7, 1838,  c.  169,  the  same  having 
been  rendered  nugatory  by  the  repeal 
of  the  act  upon  which  it  was  based  and 
the  enactment  of  another  law  upon  the 
subject.  Their  compensation  is  fixed 
by  Act  July  21,  1840,  c.  99,  which  con- 
tains new  and  different  provisions. 
(1850)  5  Op.  Atty.  Gen.  233. 

— -  Consuls^— A  United  States  con- 
sul, who  is  entitled  to  retain  fees  col- 
lected by  him  during  any  year,  up  to  a 
fixed  limit,  and  who  is  removed  from 
office  during  the  course  of  a  fiscal  year, 
is  not  entitled  to  retain  all  the  fees 
then  collected,  up  to  such  limit,  but  only 
such  part  of  the  total  annual  allowance 


as  is  proportioned  to  the  part  of  the 
fiscal  year  during  which  he  has  held  of- 
fice. Marston  v.  U.  S.  (1896)  71  Fed. 
496, 18  C.  C.  A.  216. 

A  consular  agent  is  entitled  to  pro 
rata  compensation  for  part  of  a  year. 
Mahin  v.  U.  S.  (1905)  41  Ct  CL  1. 

— -  Employ68.^Expert  witnesses  for 
the  government  in  cases  arising  under 
the  food  and  drugs  act  are  not  "em- 
ployes*' as  the  term  is  used  in  this 
section.     (1909)  28  Op.  Atty.  Gen.  75. 

The  word  "employ^,"  as  used  here, 
does  not  embrace  persons  whose  serv- 
ices have  been  contracted  for  in  con- 
nection with  a  particulai*  case  in  court 
and  whose  employment  has  no  degree  of 
permanence.  (1911)  29  Op.  Atty.  Gen- 
75. 

Deolslons  under  prior  statutesd— See 
Bates  V.  Drury  (C,  C.  1825)  Fed.  Cas. 
No.  1,100;  U.  S.  V.  Pearce  (C.  C.  1837) 
Fed.  Cas.  No.  16,021;  Hoyt  v.  Curtis 
(C.  C.  1844)  Fed.  Cas.  6,808;  Prieur  v. 
Morgan  (La.  1845)  11  Rob.  292;  Doane 
V.  PhiUips  (1831)  29  Mass.  (12  Pick.) 
223. 


(R.  S.  §  2688.     Superseded.) 

This  section,  as  amended  by  Act  March  3,  1875,  c  130,  §  10,  18  Stat  401, 
prescribed  a  limit  to  the  compensation  of  collectors  and  surveyors  acting  as 
collectors.  It  was  superseded  by  the  allowance  of  a  certain  compensation  in 
lieu  of  all  fees  by  the  Plan  of  Reorganization  of  the  Customs  Service  pursu- 
ant to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

Provisions  fixing  the  compensation  of  collectors  acting  as  disbursing  agents 
were  made  by  R.  S.  §  3657,  post,  fi  < 


(R.  S.  §  2689.     Superseded.) 

This  section  was  as  follows: 

"The  aggregate  sums  allowed  in  each  year  to  the  collectors,  naval  officers,  and 
surveyors,  shall  be  exclusive  of  the  necessary  expenses  incident  to  their  re- 
spective offices,  in  the  same  year,  subject  to  the  regulation  of  the  Treasury." 

It  was  superseded  by  the  allowance  of  an  annual  compensation  by  the  Plan 
of  Reorganization  of  the  Customs  Service  pursuant  to  the  provisions  of  Act 
Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

(R.  S.  §§  2690,  2691.     Superseded.) 

These  sections  limited  the  compensation  of  collectors,  naval  officers  and  sur- 
veyors of  various  ports.  They  are  superseded  by  the  allowances  for  compen- 
sation made  by  the  Plan  of  Reorganization  of  the  Customs  Service  pursuant 
to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

An  amendment  of  R.  S.  §  2691,  by  Act  Feb.  27,  1877,  c  69,  19  Stat  246, 
was  also  superseded  therewith. 
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(R.  S.  §  2692.  Superseded.) 
This  eection  authorized  the  Secretary  of  the  Treasnry  to  relieve  collectors 
from  the  payment  of  office  expenses  in  case  the  fees  and  emoluments  received 
were  insufficient  to  afford  reasonable  compensation,  after  the  payment  of 
such  expenses,  and  required  all  fees  paid  into  the  Treasury  to  be  placed  to  the 
credit  of  the  fund  for  defraying  the  expenses  of  collecting  the  revenue  from 
customs.  It  was  superseded  by  the  allowance  of  a  fixed  compensation  "in  lieu 
of  all  fees"  and  the  requirement  that  all  moneys  collected  or  received  by  col- 
lectors, whether  as  fees  or  otherwise  should  be  "covered  into  the  Treasury" 
by  the  Plan  of  Reorganization  of  the  Customs  Service  pursuant  to  the  provi- 
sions of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327,  which  act  repealed  the 
permanent  appropriation  made  by  R.  S.  S  3687,  for  the  expenses  of  collecting 
the  revenue  from  customs. 

(R.  S.  §  2693.     Superseded.) 

This  section  was  as  follows: 

"No  account  for  the  compensation  for  services  of  any  clerk,  or  other  per^ 
son  employed  in  any  duties  in  relation  to  the  collection  of  the  revenue,  shall 
be  allowed,  until  such  cleric  or  other  person  shall  have  certified,  on  oath,  that 
the  same  services  have  been  performed,  that  he  has  received  the  full  sum  there- 
in charged  to  his  own  use  and  benefit,  and  that  he  has  not  paid,  deposited,  or 
assigned,  or  contracted  to  pay,  deposit,  or  assign,  any  part  of  such  compensa- 
tion to  tlie  use  of  any  other  person,  or  in  any  way,  directly  or  indirectly,  paid 
or  given,  or  contracted  to  pay  or  give,  any  reward  or  compensation  for  his 
office  or  employment,  or  the  emoluments  thereof." 

It  was  superseded  by  the  allowances  for  compensation  of  clerks  and  other 
employes  made  by  the  reorganization  of  the  Customs  Service,  pursuant  to 
the  provisions  of  Act  Aug.  24,  1912,  c.  355,  |  1,  ante,  §  5327. 

(R.  S.  §§  2694-2696.     Superseded.) 
These  sections  provided  for  assistant  collectors  at  New  York,  Jersey  City, 
and  Camden,  and  prescribed  their  duties  and  compensation.     They  were  su- 
perseded by  the  Plan  of  Reorganization  of  the  Customs  Service  pursuant  to 
the  provisions  of  Act  Aug.  24,  1912,  c  355,  $  1,  ante,  §  5327. 

(R.  S.  §§  2697-2702.  Superseded.) 
'  These  sections,  the  last  of  which  was  amended  by  Act  Feb.  27,  1877,  c.  69, 
19  Stat.  246,  prescribed  the  salaries  of  deputy  collectors  at  various  ports. 
They  were  superseded  by  the  allowances  for  salaries  of  deputy  collectors  in 
the  districts  established  by  the  Plan  of  Reorganization  of  the  Customs  Serv- 
ice pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

Provisions  for  salaries  of  other  deputy  collectors  made  by  Act  June  16,  1882, 
c  223,  22  Stat  105,  Act  May  2,  1888,  c.  227,  25  Stat.  134,  Act  June  22,  1874, 
c  402,  18  Stat.  196,  Act  Jan.  24,  1880.  c.  13,  21  Stat.  62,  Act  Feb.  27,  1901, 
c.  615.  31  Stat.  816,  Act  Aug.  28,  1890,  c.  814,  §  3,  26  Stat.  363,  Act  Feb. 
25,  1905,  c.  799,  §  1,  33  Stat  814,  Act  June  19,  1906,  c.  3436.  §  3,  34  Stat 
303.  and  Act  March  4,  1909,  c.  314,  |  3,  35  Stat  1065,  were  also  superseded 
by  said  Plan  of  Reorganization,  article  VII  of  which  authorized  the  appoint- 
ment of  a  deputy  collector  to  have  charge  of  each  port  of  entry,  "who  shall 
perform  such  duties  and  receive  such  compensation  as  the  Secretary  of  the 
Treasury  shall  determine." 

(R.  S.  §  2703.  Superseded.) 
This  section  fixed  the  salary  of  the  naval  officer  for  the  district  of  San 
Francisco  at  ^,500  a  year.  It  was  superseded  by  Act  June  22,  1874,  c.  391, 
i  23,  18  Stat  190,  which  fixed  the  salary  of  such  naval  officer  at  $5,000  a 
year.  The  same  salary  was  prescribed  by  the  Plan  of  Reorganization  of  the 
Customs  Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c  355,  §  1, 
ante,  S  5327. 

(R.  S,  §  2704.    Superseded.) 
This  section  limited  the  compensation  of  naval  officers.     It  was  superseded 
by  the  allowances  for  compensation  prescribed  by  the  Plan  of  Reorganization 
of  the  Customs  Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c. 
355,  §  1.  ante,  §  5327. 

(R.  S.  §  2705-  Superseded.) 
This  section,  as  modified  by  Act  Sept  30,  1890,  c.  1126,  |  1,  26  Stat  510, 
and  Act  March  4,  1909,  c.  314,  fi  4,  35  Stat  1065,  fixed  the  salary  of  deputy 
naval  officers  at  New  York  and  other  ports.  It  was  superseded  by  the  salary 
allowances  prescribed  by  the  Plan  of  Reorganization  of  the  Customs  Service 
pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  {  1,  ante,  S  532(7. 
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(R.  S.  §§  2706-2718.    Superseded.) 

These  sections  fixed  the  compensation  of  surveyors  at  various  ports.  They 
were  superseded  by  salary  allowances  prescribed  by  the  Plan  of  Reorganization 
of  the  Customs  Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c. 
355,  §  1,  ante,  fi  5327. 

Provisions  changing  or  otherwise  affecting  such  compensation,  made  by  Act 
June  22,  1874,  c.  391,  §  23,  18  Stat.  190,  as  amended  by  Act  Feb.  26,  1879. 
c.  103.  20  Stat.  322,  Act  Feb.  18,  1875,  c.  80,  18  Stat.  316,  Act  Aug.  3,  1882, 
c.  377,  22  Stat  215,  Act  Feb.  21,  1891,  c.  251,  26  Stat.  766,  Act  Sept.  4. 
1890,  c.  873,  26  Stat  424,  Act  Jan.  29,  1875,  c.  29,  18  Stat.  304,  Act  June 
16,  1880,  c.  239,  21  Stat  283,  Act  Feb.  28,  1881,  c.  91,  21  Stat.  373,  Act 
Feb.  28,  1881,  c.  92,  21  Stat  373,  Act  March  3,  1881.  c.  156,  21  Stat  512, 
Act  March  6,  1882,  c.  25,  22  Stat  13,  Act  June  4,  1888,  c.  341,  §  2.  25  Stat. 
166,  Act  Oct  19,  1888,  c.  1209,  25  Stat.  565,  as  amended  by  Act  Aug.  28,  1890, 
c.  813,  26  Stat.  362,  Act  Feb.  9,  1889,  c.  121,  25  Stat.  658,  as  amended  by 
Act  March  13,  1890,  c.  31,  26  Stat.  18,  Act  Sept.  25,  1890,  c.  909,  §  2,  26 
Stat  467,  Act  Sept  25,  1890,  c.  911,  26  Stat  467,  Act  Sept  25,  1890,  c 
912,  26  Stat.  467.  Act  Sept.  29,  1890,  c.  1047,  26  Stat  501,  Act  May  18,  1896, 
c.  191,  29  Stat  121,  Act  April  21,  1898,  c.  186,  30  Stat.  361,  Act  April  12, 
1904,  c.  1246,  33  Stat  171,  and  Act  March  18,  1904,  c.  715,  §  2,  33  Stat  85, 
as  amended  by  Act  June  23,  1906,  c  3519,  34  Stat  452,  were  also  superseded 
by  said  Plan  of  Reorganization. 

(R.  S.  §§  2719,  2720.  Superseded.) 
These  sections  as  amended  or  otherwise  affected  by  Act  June  22,  1874,  c 
391,  §  23,  18  Stat  190,  as  amended  by  Act  Feb.  26,  1879,  c.  103,  20  Stat  322, 
and  Act  Feb.  27,  1877,  c.  69,  19  Stat  246,  fixed  a  limit  to  the  compensation 
of  surveyors.  They  were  superseded  by  the  salary  allowances  prescribed  by 
the  Plan  of  Reorganization  of  the  Customs  Service  pursuant  to  the  provisions 
of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

(R.  S.  §§  2721-2723.  Superseded.) 
These  sections,  as  modified  by  Act  Sept  30,  1890,  c.  1126,  26  Stat  510, 
and  Act  March  4,  1909,  c.  314,  §  4,  35  Stat  1065,  fixed  the  compensation  of 
deputy  surveyors  at  various  ports.  They  were  superseded  by  the  salary  al- 
lowances prescribed  by  the  Plan  of  Reorganization  of  the  Customs  Service 
pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327.. 

(R.  S.  §  2724.     Superseded.) 
This  section  fixed  the  salary  of  the  principal  appraisers  at  Savannah  and 
Charleston.     It  was  superseded  by  the  Plan  of  Reorganization  of  the  Customs 
Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  i 
5327. 

(R.  S.  §  2725.  Superseded.) 
This  section  prescribed  the  compensation  of  merchant  appraisers.  It  was  su- 
perseded by  the  provisions  relating  to  general  appraisers  and  appraisers  made 
by  the  Customs  Administration  Act  of  June  10,  1890,  c.  407,  §§  12,  13,  26 
Stat  136,  as  amended  by  the  Payne-Aldrich  Act  of  Aug.  5,  1909,  c.  6,  §  28, 
post  §  5593,  which  fixed  the  salary  of  earh  of  the  general  appraisers  at  $9,000 
per  annum ;  and  nothing  in  the  Underwood  Tariff  Act  of  Oct  3.  1913,  c. 
16,  was  to  be  construed  "to  repeal  or  in  any  manner  affect"  subsection  12  of 
said  section  28  "and  subsequent  provisions  establishing  a  Board  of  General 
Appraisers."  This  rule  of  construction  was  part  of  a  proviso  annexed  to 
repeal  of  sections  1-42  of  the  Payne-Aldrich  Tariff  Act  by  section  IV,  S,  of 
the  Underwood  Tariff  Act,  set  forth  ante,  §  5316. 

(R.  S.  §  2726.     Superseded.) 
This  section  prescribed  the  salary  of  the  general  appraiser  at  New  York.     It 
was  superseded  by  the  acts  referred  to  in  the  note  to  R.  S.  §  2725,  ante. 

(R.  S.  §  2727.     Repealed.) 

This  section  fixed  the  salary  of  the  four  general  appraisers  at  the  sum  of 
$2,500  a  year  each,  and  their  actual  traveling  expenses.  It  was  repealed  by 
Act  Feb.  27, 1877,  c.  69,  19  Stat.  246. 

The  provision  authorizing  the  appointment  of  four  general  appraisers  made 
by  R.  S.  §  2608,  was  repealed  by  the  Customs  Administrative  Act  of  Juns 
10,  1890.  c.  407.  §  29,  26  Stat.  141. 

The  salary  of  the  nine  general  appraisers  authorised  by  Act  June  10,  1860. 
c.  407,  §  12,  26  Stat.  136,  as  amended  by  Act  Aug.  5,  1909,  e.  0,  |  28,  post,  | 
5593,  was  fixed  by  said  section  at  $9,000  a  year  sach. 

See  note  to  R.  S.  i  2725,  ante. 
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(R.  S.  §§  2728-2730.    Superseded.) 

These  sectioiiB,  the  last  of  which  was  amended  by  Act' Feb.  18,  1875,  c. 
80,  i  1,  18  Stat  318,  fixed  the  salaries  of  appraisers  at  Tarious  ports.  They 
were  superseded  by  'the  salary  allowances  prescribed  by  the  Plan  of  Re- 
organization of  the  Customs  Service  pursuant  to  the  provisions  of  Act  Aug. 
24,  1912,  c  355,  |  1,  ante,  §  5327. 

Subsequent  provisions  changing  or  otherwise  affecting  such  salaries,  made  by 
Act  Aug.  14,  1876,  c.  270,  §  2,  19  Stat  139,  Act  March  3,  1891,  c.  540,  26 
Stat  867,  Act  March  4,  1907,  c.  2919,  8  1,  34  Stat  1373,  Act  July  1,  1902, 
c.  1372,  32  Stat.  715,  Act  Jan.  30,  1904,  c  40,  33  Stat  9,  Act  June  30,  1906, 
c  3914,  I  4,  34  Stat.  763,  and  Act  Jan.  23,  1911,  c.  25,  §  1,  36  Stat.  894,  were 
also  superseded  by  said  Plan  of  Reorganization. 

Provisions  prohibiting  the  appraiser  at  the  port  of  New  York  from  engaging 
in  any  commercial  or  mercantile  business,  or  from  acting  as  agent  for  any 
person  engaged  in  such  business,  were  made  by  R.  S.  §  2941,  post,  §  5630. 

(R.  S.  §§  2731,  2732.     Superseded.) 

These  sections  fixed  the  salary  of  assistant  appraisers  at  various  ports.  They 
were  superseded  by  the  salary  allowances  prescribed  by  the  Plan  of  Reor- 
ganization of  the  Customs  Service  pursuant  to  the  provisions  of  Act  Aug.  24, 
1912.  c.  355,  §  1,  ante,  fi  5327. 

Subsequent  provisions  for  salary  and  compensation  of  assistant  appraisers 
made  by  Act  Aug.  18,  1894,  c.  301,  §  1,  28  Stat.  392,  Act  April  28,  1904,  c. 
1783,  33  Stat  638,  and  Act  March  4,  1909,  c.  314,  §  3,  35  Stat  1065,  were 
also  superseded  by  said  Plan  of  Reorganization. 

Provisions  requiring  one  of  the  assistant  appraisers  at  the  port  of  New 
Tork  to  perform  the  duties  of  special  examiner  of  drugs  were  made  by  R. 
S.  I  2938.  post,  §  5627. 

§  5395.  (Act  March  3,  1905,  c.  1413,  §  1.)  Performance  of  duties 
of  appraiser  during  vacancy  in  office. 
In  case  of  a  vacancy  occurring,  by  reason  of  death  or  otherwise, 
in  the  office  of  appraiser  or  assistant  appraiser  of  merchandise  in 
any  customs  collection  district  the  Secretary  of  the  Treasury  may 
designate  some  officer  or  employee  within  the  district  to  perform 
the  duties  of  the  office,  without  additional  compensation,  until  the 
vacancy  shall  have  been  filled.     (33  Stat.  983.) 

This  section  and  the  section  next  following  were  an  Act  entitled  "An  act 
to  provide  for  the  performance,  temporarily,  of  the  duties  of  appraisers  and 
assistant  appraisers  of  merchandise." 

§  5396.  (Act  March  3,  1905,  c.  1413,  §  2.)     Performance  of  duties 
of  appraiser  or  assistant  appraiser,  during  his  sickness,  dis- 
ability, or  absence. 
In  case  of  the  sickness,  disability,  or  occasional  and  necessary 
absence  from  his  office  of  an  appraiser  of  merchandise  in  any  cus- 
toms collection  district  it  shall  be  lawful  for  the  appraiser  to  nominate, 
and  the  Secretary  of  the  Treasury  to  confirm,  an  assistant  appriaiser  or 
other  officer  of  the  customs  in  the  same  customs  collection  district, 
who  shall  perform  the  functions  of  the  appraiser,  without  additional 
compensation,  during  such  absence:     Provided,  That  in  no  case  shall 
any  person  enter  upon  or  discharge  the  duties  of  the  appraiser  or 
assistant  appraiser  of  merchandise  until  he  shall  have  taken  the  oath 
required  by  law  of  such  officer.    (33  Stat.  983.) 

(R,  S.  §§  2733-2738.     Superseded.) 

These  sections  prescribed  the  compensation  of  inspectors.  They  were  su- 
perseded by  th^  allowances  for  compensation  made  by  the  Plan  of  Reorganiza- 
tion of  the  Customs  Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1012,  c 
355,  §  1,  ante,  §  5327. 

Subsequent  provisions  regulating  the  compensation  of  inspectors,  made  by 
Act  June  10,  188Q,  c.  189,  21  Stat.  173,  Act  March  3,  1881,  c.  132,  §  2,  21 
Stat.  429,  Act  Dec.  16,  1902,  c.  2,  32  Stat  753,  and  Act  March  4,  1909,  c.  314, 
I  2,  35  Stat.  1065,  were  also  superseded  by  said  Plan  of  Reorganization. 

(R.  S.  §  2739.     Superseded.) 
This  section  fixed  the  salary  of  weighers  at  various  ports.    It  was  superseded 
by  the  allowances  for  compensation  prescribed  by  the  Plan  of  Reorganization  pf 
the  Customs  Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355, 
i  1,  ante,  S  5327. 
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(R  S.  §§  2740-2742.     Superseded.) 

These  sectiond  fixed  the  compensation  of  gangers  at  TariouB  ports.  They 
were  superseded  by  the  allowances  for  compensation  prescribed  by  the  Plan  of 
Reorganization  of  the  Customs  Sendee  pursuant  to  the  provisions  of  Act 
Aug.  24,  1912,  c.  355,  §  1.  ante,  §  5327. 

The  amendment  of  R.  S.  §  2742,  by  Act  Feb.  27.  1877,  c  69,  §  1,  19  Stat, 
246,  and  provisions  for  salary  of  gaugers  made  by  Act  March  3,  1875,  c.  147, 
18  Stat.  480,  and  for  assistant  weighers  made  by  Act  March  4,  1909,  c.  314, 
§  6,  35  Stat.  1065,  were  ahsro  superseded  by  said  Plan  of  Reorganization. 

(R.  S.  §§  2743,  2744.     Superseded.) 

These  sections  fixed  the  compensation  of  special  examiners  of  drugs  at 
various  ports.  They  were  superseded  by  the  allowances  for  compensation  pre- 
scribed by  the  Plan  of  Reorganization  of  the  Customs  Service  pursuant  to 
the  provisions  of  Act  Aug.  24,  1912,  c.  355,  |  1,  ante,  §  5327. 

The  amendments  of  R.  S.  §  2743,  by  Act  June  11,  1884,  c  75,  23  Stat.  40. 
and  Act  July  1,  1902,  c  1379,  32  Stat  730,  atid  the  provisions  authorizing  the 
Secretary  of  the  Treasury  to  increase  and  fix  the  compensation  of  special 
examiners  of  drugs,  not  to  exceed  $3,500  per  annum,  made  by  Act  March  4, 
1909,  c.  314,  §  3,  35  Stat.  1065,  were  also  superseded  by  said  Plan  of  Reorgani- 
zation. 

Provisions  requiring  one  of  the  assistant  appraisers  at  the  port  of  New  York 
to  perform  the  duties  of  special  examiner  of  drugs,  were  made  by  R.  S.  |  2938, 
post,  §  5627. 

A  provision  by  Act  May  10,  1912,  c  117,  that  the  special  examiner  of  drags, 
medicines,  and  chemicals  in  the  district  of  Boston  and  Charlestown,  Massa- 
'  chusetts,  should,  in  addition  to  his  duties  as  special  examiner,  for  which  he 
should  be  appointed  with  special  reference  to  his  qualifications,  perform  the 
duties  and  hold  the  rank  of  an  assistant  appraiser,  was  also  incorporated,  in 
and  superseded  by  said  Plan  of  Reorganization. 

(R.  S.  §  2745.     Superseded.) 

This  section  authorized  the  Secretary  of  the  Treasury  to  limit  and  fix  the 
compensation  of  examiners,  clerks,  verifiers,  samplers,  openers,  packers,  and 
messengers,  at  the  port  of  New  York.  It  was  superseded  by  the  allowances 
fpr  compensation  prescribed  by 'the  Plan  of  Reorganization  of  the  Customs 
Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  § 
5327. 

The  provisions  authorizing  Secretary  of  the  Treasury  to  increase  and  fix  the 
compensation  of  examiners  of  merchandise,  examiners  of  tea,  and  examiners 
and  special  examiners  of  drugs,  not  to  exceed  $3,500  per  annum,  made  by 
Act  March  4,  1909,  c.  314,  §  3,  35  Stat.  1065,  were  also  superseded  by  said 
Plan  of  Reorganization. 

Provisions  authorizing  the  appointment  of  examiners  at  the  port  of  New 
York  and  prescribing  their  qualifications  were  made  by  R.  S.  §  2940,  post,  | 
5629. 

Provisions  prohibiting  the  examiners  at  the  port  of  New  York  from  engag:ing 
in  business  were  made  by  R.  S.  §  2941,  post,  §  5630. 

(R.  S.  §  2746.     Superseded.) 

This  section  anfl  the  amendments  thereof  by  Act  Feb.  27,  1877,  c.  69,  19 
Stat.  246,  and  Act  March  4,  1909,  c.  314,  §  5,  35  Stat  1065,  provided  for 
an  additional  compensation  of  twenty-five  per  centum  to  appraisers,  deputy  col- 
lectors, deputy  surveyors,  and  deputy  naval  officers,  at  San  Francisco.  It 
was  superseded  by  the  allowances  |or  compensation  prescribed  by  the  Plan 
of  Reorganization  of  the  Customs  Service  pursuant  to  the  provisions  of  Act 
Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

Other  provisions  regulating  the  compensation  of  customs  oflicers  at  various 
ports  and  subports,  made  by  Act  Aug.  28,  1890,  c.  814,  26  Stat.  363,  Act  March 
16,  1896,  c.  58,  §  2,  29  Stat.  60,  Act  Jan.  6,  1896,  c.  4,  29  Stat.  2,  Act  June  10, 
1896,  c.  403,  29  Stat.  384,  Act  June  23,  1898,  c.  494,  30  Stat.  487,  and  Act 
March  3,  1901,  c.  858,  31  Stat.  1437,  and  the  provisions  authorizing  the  Sec- 
retary of  the  Treasury  to  increase  and  fix  the  compensation  of  laborers,  made 
by  Act  March  4,  1909,  c  314,  §  1,  35  Stat.  1065,  were  also  superseded  by  said 
Plan  of  Reorganization. 
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CHAPTER  THREE 

Revenue  Cutters  and  Boats 

§§  5397-5461.  (R.  S.  §§  2747-2765,  etc.)     (Transferred.) 

This  chapter  consisted  of  R,  S.  §|  2747-2765,  and  subsequent  acts  and 
parts  of  acts,  relating  to  the  Revenue-Gutter  Service,  as  follows:  Act  July  7, 
1884,  c.  332;  Act  Aug.  18,  1894,  c.  301;  Act  June  11.  1896,  c.  420;  Act  July 
1,  1898,  c.  546;  Act  April  12.  1902,  c  501;  Act  AprU  19,  1906,  c.  1640;  Act 
May  12.  1906,  c.  2454;  Act  May  26,  1906,  c.  2556;  Act  June  23,  1906,  c.  3520; 
Act  April  16,  1908,  c.  145;  Act  April  21,  1910,  c.  182;  Act  March  4,  1911,  c. 
285 ;  Act  Aug.  24,  1912,  c.  355 ;  Act  Feb.  10,  1913,  c.  35 ;  Act  June  23,  1913, 
c.  3« 

By  Act  Jan.  28,  1915,  c  20,  the  Ooast  Guard  was  established  in  lieu  of  the 
then  existing  Revenue-Cutter  Service  and  the  Life- Saving  Service,  said  Coast 
Guard  to  be  composed  of  the  Revenue-Cutter  Service  and  the  Life-Saving  Serv- 
ice, with  the  existing  offices  and  positions  and  the  incumbent  officers  and  men 
of  such  Services.  Said  Coast  Guard  was  made  a  part  of  the  military  forces 
of  the  United  States,  to  operate  under  the  Treasury  Department  in  time  of 
peace,  and  to  be  a  part  of  the  Navy  in  time  of  war,  subject  to  the  orders  of  the 
Secretary  of  the  Navy  in  time  of  war  or  when  the  President  shall  so  direct. 
Said  Act  Jan.  28,  1915,  c.  20,  also  contained  provisions  relative  to  the  organ- 
ization, etc.,  of  said  Coast  Guard.  Said  act  did  not,  however,  affect  to  any 
great  extent  the  personnel  of  the  Revenue-Cutter  Service  or  the  Life-Saving 
Service,  or  the  duties  of  either  of  said  Services.  Nevertheless,  in  view  of  the 
consolidation  and  merger  of  said  Services,  into  the  Coast  Guard  by  said  act, 
the  laws  constituting  this  chapter,  as  above  enumerated,  together  with  said 
Act  Jan.  28,  1915,  c.  20,  and  all  other  subsequent  laws  relating  to  the  newly 
constituted  Coast  Guard,  have  been  transferred  to  Title  LVA,  which,  was 
formerly  entitled  "The  Life-Saving  Service,"  and  now  changed  to  "The  Coast 
Guard."  Said  sections  of  the  Revised  Statutes  and  said  laws  will  accordingly 
be  found  set  forth  or  referred  to  post,  ||  8459%h  (1)— 8469%b  (65),  under  said 
Titie  LV  A,  "The  Coast  Guard." 


CHAPTER  FOUR 


Entry  of  Merchandise 


floe.  Sec. 

5462.  Definition    of    word     "merchan-      5476. 

dise." 
6463.  Definition  of  **port."  6476. 

5464.  Definition  of  "master." 
6466.  Departure  from  prescribed  forms. 

5466.  Where  vessels  from  foreign  ports      5477. 

may  enter  and  unlade. 

5467.  Where  foreign  vessels  may  enter      5478. 

and  unlade. 

5468.  Where  vessels  bound  to  ports  of      5479. 

delivery  only  may  enter.  5480. 

5460.  Penalty  for  departing  from  port 

of  arrival  before  making  a  re-      6481. 
port  or  entry. 

6470.  Duty   of   mcJiing    report   on    ar-      6482. 

rival. 

6471.  Special     report    of    spirits    and 

wines.  6488. 

6472.  Exception   as  to   goods  destined 

for    foreign    port;     articles    in      5484. 
bulk  for  places  in  district  oth- 
er than  port  of  entry. 

6473.  Bond   before   proceeding   to   for- 

eign port.  6486. 

6474.  Duty  of  collector  as  to  such  bond* 


Vessels  may  proceed  to  other  dis- 
tricts. 

Copy  of  report  and  manifest, 
with  collector's  certificate,  re- 
quired. 

Report  or  entry  in  other  districts 
prescribed. 

Bond  upon  proceeding  to  another 
district. 

Cancellation  of  bond. 

Penalty  for  omitting  to  procure 
certificate. 

Requisites  of  an  entry  of  goods 
generally. 

Entry  of  packages  contained  in 
packed  packages  of  which  no 
invoice,  etc.,  has  been  received. 

Declaration  on  entry  of  packages 
contained  in   original   package. 

Bond  by  agent,  factor,  etc.;  can- 
cellation of  bond;  general  bond 
by  agent,  factor,  or  common 
carrier. 

Entry  when  particulars  are  un- 
known* 
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Sec. 

5486.  Custody  when  inYoice  is  imper- 

fect. 

5487.  Vessers  papers  to  be  produced  to 

collector. 

5488.  Public  vessels  need  not  enter. 

5489.  Ferry-boats  need  not  enter;    ves- 

sels making  tri-weekly  trips  to 
foreign  ports  exempt  from  fees 
and  tonnage  taxes. 

5490.  Enrolled  or  licensed  vessels. 

5491.  Entry  of  spirits  and  wines. 

5492.  Sea-stores  to  be  specified. 

5493.  Collection  of  duty   on  excess  of 

sea-stores. 

5494.  Forfeiture   of    sea-stores;    trans- 

fer of  sea-stores,  etc.,  to  other 
vessels  of  same  owner. 

5495.  Coal  for  steam-vessels. 

5496.  Baggage  and  tools. 

5497.  Bond  that  owner  shall  make  oath 

required  from  agent. 

5498.  Permit  for  baggage  and  tools. 

5499.  Penalty    for   concealing   dutiable 

articles  in  baggage. 

5500.  Entry,  etc.,  of  cigars. 

5501.  Oaths,  how  taken. 

5502.  Oaths    to    be     administered    by 

clerks  and  inspectors  of  cus- 
toms. 

5503.  Manifests  of  cargo  required. 

5504.  What   must   be   stated   in   mani- 

fest. 

5506.  Merchandise  destined  to  different 
ports  or  districts. 

5506.  Penalty  for  failure  to  have  a  cor- 
rect manifest. 

550V.  Except  by  accident  or  mistake. 

5508.  Production  of  manifest 

5509.  Delivery  of  copies  of  manifest 

5510.  What  number  of  copies  must  be 

delivered. 

5511.  Penalty    for    omitting    to    pro- 

duce manifest  and  deliver  cop- 
ies. 

5512.  Making  return  of  violations. 

5513.  Copy  of  manifest  to  be  mailed  to 

Auditor  for  Treasury  Depart- 
ment 

5514.  Vessels   bound   for   Natchez   and 

Vicksburg. 

5515.  Expenses  of  officer  sent  with  ves- 

sel. 

5516.  Inspector  to  accompany  vessel  to 

destination. 

5517.  Duties  of  master  bound  for  Pe- 

tersburg or  Richmond. 

5518.  What  weights  and  measures  used 

in  invoices. 

5519.  Merchandise  deemed  property  of 

consignee. 

5520.  Invoices;    requisites. 

5521.  Invoices  to  be  produced  to  con- 


sular officer;  declaration  to  be 
indorsed  thereon. 

Entry  without  invoice,  upon  affi- 
davit and  verified  statement; 
books;  bond  for  production  of 
invoice. 

Declaration  to  accompany  in- 
voice on  entry. 

Punishment  for  entry  or  intro- 
duction of  goods  by  means  of 
false  invoice,  etc. 

Seizure  of  merchandise  as  seca- 
rity  for  fines;   release  on  bond. 

Forfeiture  for  entry  or  introduc- 
tion of  goods  by  meana  of  false 
invoice,  etc. 

Addition  to  or  deduction  from  in- 
voice value;  additional  duties; 
forfeiture  for  undervaluation. 

Declaration  on  entry  of  consign- 
ments for  sale. 

Invoices  of  goods  from  different 
consular  districts. 

Collectors  and  other  officers  not 
liable  for  rulings  or  decisions. 

Bribery  of  revenue  officers  or 
employees;    evidence. 

Revenue  officer  or  employee  ac- 
cepting bribe;  evidence. 

Baggage  in  transit  to  foreign 
country. 

Laws  applicable  to  Philippine 
Islands. 

Collector  to  take  possession  when 
invoice  is  not  correct. 

Bond  for  production  of  invoice 
of  goods  of  absent  owner. 

Authentication  in  absence  of  con- 
sul. 

Oath  of  representative. 

Oath  where  one  of  owners  resides 
abroad. 

Certificate  upon  invoice. 

Indorsement  upon  invoice. 

Quadruple  invoices;  indorsement; 
disposition;   fees. 

Change  of  destination. 

Countries  excepted  from  forego- 
ing provisions. 

Restriction  on  consular  certifi- 
cates. 

Consuls  to  exact  proof  of  Invoice. 

To  report  fraudulent  practices. 

Smuggling  merchandise,  or  mak- 
ing or  passing  false  invoice. 

Custom-house  bonds  of  partner- 
ships. 

Custom-house  brokers;    license. 

Revocation  of  license. 

Review    of   decision   revoking   li- 


§  5462.  (R.  S.  §  2766.)     Definition  of  word  "merchandise.'* 

The  word  "merchandise,"  as  used  in  this  Title,  may  include  goods, 
wares,  and  chattels  of  every  description  capable  of  being  imported. 

The  word  "ton"  was  defined  by  R.  S.  §  2951,  post,  §  6636. 
The  word  "person,"  as  used  in  Act  June  10,  1910,  c.  283,  relating  to  licens- 
ing custom-house  brokers,  was  defined  by  section  5  of  that  act,  post,  {  5554. 
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The  words  '^ralue,"  *'actoal  market  yalue,"  and  * 'wholesale  price'*  were  de- 
fined by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c  16,  §  III,  R,  post,  | 

Notes  of  Deoistons 


Deflnitioi.F-^?he  denomination  of  mer- 
chandise is  to  be  understood  in  a  com- 
mercial sense,  although  not  scientifical- 
ly correct,  and  all  laws  regulating  the 
payment  of  duties  are  to  be  understood 
in  such  sense.  U.  S.  v.  One  Hundred 
Twelve  Casks  of  Sugar  (1834)  8  Pet 
277,  278,  8  Ia  Ed.  944. 

Dredges  and  scows  are  vessels,  and 
are  not  dutiable  as  "goods,  wares,  and 
merchandise,"  under  the  tariff  laws. 
The  International  (D.  C.  1897)  83  Fed. 
840,  distinguishing  U.  8.  v.  Dunbar 
(1895)  67  Fed.  783,  14  C.  C.  A.  639. 

The  term  ''merchandise"  is  not  re- 


stricted to  general  merchandise,  as  dis- 
tinguished from  personal  baggage.  U. 
S  V.  Chesbrough  (D.  0.  1910)  176  Fed. 
778. 

"Merchandise"  includes  all  personal 
property  not  imported  for  the  use  or  en- 
joyment of  the  importer  himself. 
(1894)  21  Op.  Atty-  Gen.  92. 

The  word  "merchandise"  is  a  word 
used  in  different  senses  in  different 
parts  of  legislation.    Id. 

The  word  "merchandise"  includes 
placer  gold.  Six  Parcels  of  Placer 
Gold  V.  U.  S.  (1904)  76  Pac  473,  8 
Ariz.  389. 


§  5463.  (R.  S.  §  2767.)     Definition  of  "port.** 

The  word  "port/'  as  used  in  this  Title,  may  include  any  place  from 
which  merchandise  can  be  shipped  for  importation,  or  at  which 
merchandise  can  be  imported. 


Notes  of  DeeisloBS 


firmed  U.  S.  v.  Edwin  S.  Hartwell  Lum- 
ber Co.  (1905)  142  Fed.  432,  73  0.  0. 
A.  548,  writ  of  certiorari  denied  Edwin 
S.  Hartwell  Lumber  Co.  v.  tJ.  S.  (1906) 
26  Sup.  Ct  760,  201  U.  S.  644,  50  L.  Ed. 
903. 

The  term  "port"  may  comprehend  the 
city  or  town  occupied  by  the  importers, 
merchants,  and  others,  but  it  is  not 
confined  in  its  extent  or  its  limits  to  the 
town.  It  includes  the  harbor,  roadstead, 
and  shores,  and  all  other  natural  and 
local  incidents  which  go  to  make  up  a 
locality  which  comprises  both  land  and 
water.     (1899)  22  Op.  Atty.  Gen.  306. 

Cited    without    definite    appiicatlon. 

Petrel  Guano  v.  Jarnette  (C.  0.  1885) 
25  Fed.  675,  677;  The  Lotus  No.  2 
(D.  C.  1886)  26  Fed.  637,  639;  U.  S.  v. 
Fifty  Waltham  Watch  Movements  (D. 
C.  1905)  139  Fed.  291. 


Defliiitioi,^-/rhe  statutes  of  Illinois 
provide  that  the  dty  of  Chicago  shall 
have  jurisdiction  over  Lake  Michigan 
for  a  distance  of  three  miles  beyond 
the  dty  limits,  and  the  ordinances  of 
that  dty  give  the  dty  harbor  master 
contM  over  lake  water  outwardly  for 
the  same  distance,  between  the  north 
and  south  lines  of  the  dty.  Held,  as 
to  certain  barges  in  tow,  which  had 
reached  a  place  within  these  limits, 
within  the  outer  harbor  works,  where  it 
was  usual  for  such  a  tow  to  be  broken 
up  so  the  barges  might  be  taken  to  their 
separate  docks,  that  they  should  be  con- 
sidered as  in  the  port  of  Chicago,  for 
the  purpose  of  fixing  the  time  their 
cargoes  became  dutiable,  though  the 
arrival  had  not  been  reported  at  the 
barge  office.  Hartwell  Lumber  Co.  v.  tJ. 
8.  (C.  C.  1904)  128  Fed.  306,  decree  af- 

§  5464.  (R  S.  §  2768.)     Definition  of  "master." 

The  word  "master,"  as  used  in  this  Title,  may  include  any  person 
having  the  chief  charge  or  command  of  the  employment  and  naviga- 
tion of  a  vessel. 

Cited  without  definite  application, 
V.  S.  V.  Curtis  (D.  C.  1883)  16  Fed. 
184,  102. 

§  5465.  (R.  S.  §  -2769.)     Departure  from  prescribed  forms. 

In  cases  where  the  forms  of  official  documents,  as  prescribed  by 
this  Title,  shall  be  substantially  jcompHed  with  and  observed,  accord- 
ing to  the  true  intent  thereof,  no  penalty  or  forfeiture  shall  be  in- 
curred by  a  deviation  therefrom. 

Act  March  2,  1799,  c.  22,  §  111,  1  Stat  704. 

§  5466.  (R.  S.  §  2770.)  Where  vessels  from  foreign  ports  may  en- 
ter and  imlade. 
It  shall  not  be  lawful  to  make  entry  of  any  vessel  which  shall  ar- 
rive within  the  United  States,  from  any  for^gn  port,  or  of  the  cargo 
on  board  such  vessel,  elsewhere  than  at  one  of  the  ports  of  entry 
designated  in  chapter  one  of  this  Title ;  nor  to  unlade  the  cargo,  or 
any  part  thereof,  elsewhere  than  at  one  of  the  ports  of  delivery 
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therein  designated,  except  that  every  port  of  entry  shall  be  also  a 
port  of  delivery.  This  section  shall  not  prevent  the  master  or  com- 
mander of  any  vessel  from  making  entry  with  the  collector  of  any 
district  in  which  such  vessel  may  be  owned,  or  from  which  she  may; 
have  sailed  on  the  voyage  from  which  she  shall  then  have  returned. 

Act  March  2,  1799,  c.  22,  §  18,  1  Stat.  639. 

Laws  relating  to  customs  duties  were  made  applicable  to  Teasels  making  voy- 
ages between  the  Philippine  Islands  and  the  United  States  by  Act  July  1, 
1902,  c.  1369,  §  84,  ante,  §  3905. 

This  section  may  be  superseded  to  some  extent  by  the  abolition  of  all  ports 
of  delivery  not  "mentioned  as  ports  of  entry,'*  and  the  grant  of  authority  to 
the  Secretary  of  the  Treasury  to  "cause  to  be  stationed  at  places  in  the  vari- 
ous collection  districts,  though  not  named  as  ports  of  entry,  officers  or  em- 
ployes of  the  customs  with  authority  to  enter  and  clear  vessels,"  etc.,  by  ar- 
ticles II  and  IX  of  the  Plan  of  Reorganization  of  the  Customs  Service  pursu- 
ant to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  fi  5327. 

Whenever,  by  reason  of  unlawful  combination  in  opposition  to  the  laws  of 
the  United  States,  duties  cannot  be  collected  in  the  ordinary  way,  they  may 
be  collected  at  a  place  in  the  district,  other  than  the  port  of  entry,  on  land  or 
on  board  a  vessel,  or  the  port  of  entry  may  be  closed,  by  R.  S.  §§  5314-5321, 
post,  §§  10156-10163. 

Provisions  for  preliminary  entry  of  vessels  before  issue  of  special  license  to 
lade  or  unlade  were  made  by  Act  Feb.  13,  1911,  c.  46,  {§  1-4,  post,  §§  5559- 
5562. 

Notes  of  DeoisloiiS 


Port  of  entry.— The  warehousing  act 
of  1846,  c.  84  (see  §  5646,  post),  au- 
thorizing importers,  on  giving  security 
for  the  duties,  to  deposit  their  goods  in 
the  public  stores,  and  to  draw  them 
out  and  pay  the  duties  at  any  time  with- 
in a  year,  did  not  give  them  a  right  to 
enter  their  goods  at  a  port  of  delivery 
not  a  port  of  entry,  unless  authorized 
by  the  secretary  of  the  treasury.  Trem- 
lett  v.  Adams  (1851)  54  U.  S.  (13  How.) 
295,  14  L.  Ed.  152. 

If  the  proper  port  of  entry  of  the 
district  be  in  possession  of  the  enemy. 


the  collector  may  remove  the  custom- 
house to  some  other  convenient  port 
within  the  district,  and  there  admit  ves- 
sels to  entry.  U.  S.  v.  Hay  ward  (C.  O. 
1815)  Fed.  Cas.  No.  15336. 

A  special  act  of  Congress  is  neces- 
sary to  permit  an  entry  of  goods  for 
consumption  at  any  other  port  than  the 
port  of  ultimate  destination.  John  6. 
Ellison  &  Sons  v.  U.  S.  (C.  C.  1905) 
136  Fed.  969,  972,  affirmed  14?  Fed. 
732,  74  C.  O.  A.  64,  certiorari  denied 
(1906)  26  Sup.  Gt.  763,  202  U.  S.  615, 
50  L.  Ed.  1172. 


§  5467.  (R.  S.  §  2771.)     Where  foreign  vessels  may  enter  and  un- 
lade. 

Vessels  which  are  not  vessels  of  the  United  States  shall  be  ad- 
mitted to  unlade  only  at  ports  of  entry  established  by  law;  and  no 
such  vessel  shall  be  admitted  to  make  entry  in  any  other  district  than 
in  the  one  in  which  she  shall  be  admitted  to  unlade. 

Act  March  2,  1799.  c.  22,  §  18,  1  Stat.  639.  Act  April  24,  1816.  c.  71,  3 
Stat.  299.  Act  May  7,  1822,  c.  107,  §  2,  3  Stat.  693.  Act  Feb.  22,  1827,  c. 
21,  4  Stat  206.    Act  Feb.  13,  1837,  c.  13,  5  Stat  146. 

See  notes  to  R.  S.  §  2770,  ante,  §  5466. 


Notes  of 

Part  ownership  of  vessel  by  aliens— 

Vessels  registered  as  American,  and 
cargoes  entered  as  such,  were  jointly 
owned  by  an  alien  and  a  citizen.  Held, 
that  the  transaction  was  in  violation  of 
the  laws  of  impost  and  tonnage,  and 
an   action   would   not  lie   between   the 


Deciaioiui 

parties  to  recover  a  balance  of  accounts. 
Cambioso  v.  Maffet  (C.  C.  1807)  Fed. 
Cas.  No.  2,330.  * 

Cited  without  definite  application, 
Devato  v.  Eight  Hundred  and  Twenty- 
1:hree  Barrels  of  Plumbago  (D.  0. 1884) 
20  Fed.  510,  513. 


§ 


5468.  (R.  S.  §  2772.)  Where  vessels  bound  to  parts  of  delivery 
only  may  enter. 

The  master  of  every  vessel  bound  to  a  port  of  delivery  only,  in 
any  district,  shall  first  come  to  at  the  port  of  entry  of  such  district, 
with  his  vessel,  and  there  make  report  and  entry  in  writing,  and  pay 
all  duties  required  by  law,  port  fees  and  charges,  before  such  vessel 
shall  proceed  to  her  port  of  delivery.  Any  master  of  a  vessel  who 
shall  proceed  to  a  port  of  delivery  contrary  to  such  directions  shall 
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be  liable  to  a  penalty  of  five  hundred  dollars,  to  be  recovered  with 
costs  of  suit 

Act  March  2,  1799,  c  22,  S  19,  1  Stat  640.     Act  May  10,  1800,  c.  49,  § 
4,  2  Stat  68.    Act  Feb.  25,  1867,  c.  82,  §  1,  14  Stat.  411. 
See  notes  to  R.  S.  |  2770,  ante,  fi  5466. 

Cited    without    definite    application,      324;   U.  S.  v.  CurtU  (D.  G.  1883)  16 
Tbe  Saratoga  (D.  0.  1881)  9  Fed.  322,      Fed.  184,  188. 

§  5469.  (R.  S.  §  2773.)     Penalty  for  departing  from  port  of  arrival 
before  making  a  report  or  entry. 

If  any  vessel,  having  arrived  within  the  limits  of  any  collection- 
district,  from  any  foreign  port,  departs,  or  attempts  to  depart  from 
the  same,  unless  to  proceed  on  her  way  to  some  more  interior  dis- 
trict to  which  she  may  be  bound,  before  report  or  entry  shall  have 
been  made  by  the  master  with  the  collector  of  some  district,  the 
master  shall  be  liable  to  a  penality  of  four  hundred  dollars ;  and  any 
collector,  naval  officer,  surveyor,  or  commander  of  any  revenue-cut- 
ter may  cause  such  vessel  to  be  arrested  and  brought  back  to  the 
most  convenient  port  of  the  United  States.  If,  however,  it  is  made 
to  appear  by  the  oath  of  the  master,  and  of  the  person  next  in  com- 
mand, or  by  other  sufficient  proof  to  the  satisfaction  of  the  collector 
of  the  district  within  which  such  vessel  shall  afterward  come,  or  to 
the  satisfaction  of  the  court  in  which  the  prosecution  for  such  penalty 
may  be  had,  that  the  departure  or  attempt  to  depart  was  occasioned 
by  stress  of  weather,  pursuit  or  duress  of  enemies,  or  other  neces- 
sity, the  penalty  imposed  by  this  section  shall  not  be  incurred. 
Act  March  2,  1799,  c.  22,  §  29,  1  Stat.  648, 

Notes  of  Deoiiioiui 

Arrivals— A  mere  transit  through  the  "More  Interior  dlstiiot."— A  Teasel  ar- 

waters  of  a  river  forming  the  boundary  riving  in  the  district  of  Barnstable  from 

of  the  United  States,  for  the  purpose  Nova  Scotia,  bound  to  New  York,  must 

of  proceeding   to  foreign   territory,   is  make  entry  in  such  district,  for  New 

not  an  arrival     The  Apollon    (1824)  York  is  not  "a  more  interior  district," 

9  Wheat  362,  367,  6  L.  Ed.  111.  with  reference  to  Barnstable.    U.  S.  v. 

The  term  "arrival,"  as  used  in  acts  of  Bearse  (O.  O.  1826)  Fed.  Cas.  No.  14,- 

Congress,   defined.     Harrison   v.   Vose  552. 
(1850)  9  How.  372,  380,  13  L.  Ed.  179. 

A  Spanish  fishing  smack  from  Ha-  Seizure  of  vessel  for  violating  section. 

Ttna,  which  anchored  within  five  miles  — ^As  the  municipal  laws  of  one  nation 

of  the  mainland  of  Florida  for  the  pur-  do  not  extend   (except  as  to  its  own 

pose  of  repairing  a  disabled  mast,  and  citizens)    beyond  its  own  territory,   a 

did  not  enter  any  port  of  the  United  seizure    of   a    foreign    vessel    for    the 

States,  is  not  liable  to  a  penalty  for  de-  breach  of  them  cannot  be  made  in  the 

parting  from  the  collection  district  with-  territory  of  another  nation.    The  Apol- 

oat  making  report  or  entry.     The  Ja-  Ion  (1824)  22  U.  S.  (9  Wheat)  862,  6 

Tirena  (1895)  67  Fed.  152,'  14  C.  0.  A.  L.  Ed.  111. 
850. 

§  5470.  (R.  S.  §  2774.)     Duty  of  making  report  on  arrival. 

Within  twenty-four  hours  after  the  arrival  of  any  vessel,  from  any 
foreign  port,  at  any  port  of  the  United  States  established  by  law,  at 
which  an  officer  of  the  customs  resides,  or  within  any  harbor,  inlet, 
or  creek  thereof,  if  the  hours  ol  business  at  the  office  of  the  chief 
officer  of  the  customs  at  such  port  will  permit,  or  as  soon  thereafter 
as  such  hours  will  permit,  the  master  shall  repair  to  such  office,  and 
make  report  to  the  chief  officer,  of  the  arrival  of  the  vessel ;  and  he 
shall,  within  forty-eight  hours  after  such  arrival,  make  a  further  re- 
port in  writing,  to  the  collector  of  the  district,  which  report  shall  be 
in  the  form,  and  shall  contain  all  the  particulars  required  to  be  in- 
serted in,  and  verified  like,  a  manifest.  Every  master  who  shall  neg- 
lect or  omit  to  make  either  of  such  reports  and  declarations,  or  to 
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verify  any  such  declaration  as  required,  or  shall  not  fully  comply 
with  the  true  intent  and  meaning  of  this  section,  shall,  for  each 
offense,  be  liable  to  a  penalty  of  one  thousand  dollars. 
Act  March  2,  1799,  c.  22,  §  30,  1  Stat  649. 

Special  provisionB  to  facilitate  the  entry  of  steamships  running  in  an  es- 
tablished line  in  foreign  trade,  made  by  Act  June  5,  1894,  c.  92,  §  1,  28  Stat. 
85,  and  extended  to  steamships  trading  between  Porto  Bico  and  Hawaii  and 
the  United  States  by  Act  May  31,  1900,  c.  600,  81  Stat  249,  were  repealed  by 
section  6  of  Act  Feb.  13,  1911,  c.  46,  the  preceding  sections  of  which  act  made 
more  comprehensive  provisions  for  preliminary  entry  of  any  vessel  from  a  for- 
eign port,  and  for  the  lading  or  unlading  of  such  vessela  at  night.  Said  act  Is 
set  forth  post,  H  5559-5562.  5571. 

Notes  of  Decisions 


Report  of  arrlval^~A  collector  who 
detains  a  ship's  papers,  the  register, 
and  the  enrollment  is  liable  in  tort, 
though  the  secretary  of  the  treasury 
justifies  the  proceedings.  Badger  v. 
Gutierez  (1884)  4  Sup.  Ct  563,  565,  111 
U.  S.  734,  28  L.  Ed.  581. 

As  to  lien  for  penalties,  see  The  Strat- 
hairly  (1888)  8  Sup.  Ot.  609,  616,  124 
U.  S.  558,  31  L.  Ed.  580. 

An  "open,  clinker-built  gasoline 
launch,  about  18%  feet  long,"  arriving 
at  Seattle  from  a  port  of  British  Co- 
lumbia, and  not  shown  to  be  a  foreign 
vessel  or  to  contain  merchandise,  is 
not  required  to  report  to  the  customs 
officer  of  the  port  U.  S.  v.  One  Gaso- 
line Launch  (1904)  133  Fed.  42,  43,  66 
C.  O.  A.  148. 

This  act  applies  to  all  vessels  arriv- 
ing at  a  port,  whether  the  arrival  be 
voluntary  or  by  stress  of  weather,  or 
the  port  be  the  intended  port  of  depart- 
ure or  not  U.  S.  v.  Webber  (O.  0. 
1813)  Fed.  Cas.  No.  16,656. 

If  the  master  make  report  of  arrival 
he  is  not  liable  to  penalty,  though  he 
do  not  repair  to  the  office'  of  the  prin- 
cipal officer  of  customs  for  that  purpose. 
U.  S.  V.  Rendell  (C.  C.  1853)  Fed.  Gas. 
No.  16,147. 

The  report  of  the  "arrival"  required 
is  the  same  thing  as  the  "entry"  of  the 
vesseL  Section  5469,  ante,  speaks  of 
"report  or  entry."  There  is  no  other 
entry  than  the  report  required  by  this 
section.  The  Paolina  S.  (G.  G.  1880) 
11  Fed.  171,  172. 

In  a  prosecution  for  not  making  the 
requisite   report,   the   government   has 


the  burden  of  showing  that  it  was  not 
made  at  the  proper  office.  U.  S.  v.  Gala- 
car  ,(D.  C.  1852)  Fed.  Cas.  No.  15,18L 

The  report  required,  to  be  made  by 
the  master  of  the  arrival  of  his  vessel 
must  be  made  at  the  office  of  the  chief 
officer  of  the  customs.    Id. 

The  fact  that  a  collector  at  another 
port  voluntarily  kept  his  office  open 
and  received  entries  after  the  dose  of 
regular  business  hours  of  August  5th 
does  not  lay  the  foundation  for  the 
claim  of  an  unlawful  invasion  of  the 
constitutional  rights  of  an  importer  un- 
der sections  8  and  9  of  article  I  of  the 
constitution  of  the  United  States.  Tal- 
bot V.  U.  S.  (1911)  1  Ct  Gust  App. 
415. 

An  American  vessel  in  ballast,  arriving 
in  March  or  April,  1902,  at  Port  Town- 
send,  Wash.,  from  Manila,  did  not  ar- 
rive from  a  foreign  port,  within  the 
meaning  of  the  laws  requiring  the  mak- 
ing of  entry  and  the  sending  of  a 
copy  of  the  manifest  (1902)  24  Op. 
Atty.  Gen.  27. 

Cited  without  definite  applioatloip 
The  Javirena  (1895)  07  Fed.  162,  163, 
14  G.  G.  A.  350;  U.  S.  v.  Legg  (1901) 
105  Fed.  930,  932,  46  G.  G.  A.  134; 
U.  S.  V.  Edwin  S.  Hartwell  Lumber 
Co.  (1905)  142  Fed.  432,  434,  73  O.  C. 
A.  548  (certiorari  denied  [1906]  26  Sup. 
Ct  760,  201  U.  S.  644,  50  li.  Ed.  908) ; 
Hartwell  Lumber  Co.  v.  U.  8.  (G.  0. 
1904)  128  Fed.  306s  309  (afilrmed 
[1905]  142  Fed.  432,  73  G.  G.  A.  548); 
U.  S.  V.  Curtis  (D.  G.  1883)  16  Fed. 
184,  18& 


§  5471.  (R  S.  §  2775.)     Special  report  of  spirits  and  wines. 

The  master  of  any  vessel  having  on  board  distilled  spirits,  or  wines, 
shall,  within  forty-eight  hours  after  his  arrival,  whether  the  same  be 
at  the  first  port  of  arrival  of  such  vessel  or  not,  in  addition  to  the  re- 
quirements of  the  preceding  section,  report  in  writing  to  the  sur- 
veyor or  officer  acting  as  inspector  of  the  revenue  of  the  port  at 
which  he  has  arrived,  the  foreign  port  from  which  he  last  sailed,  the 
name  of  his  vessel,  his  own  name,  the  tonnage  and  denomination  of 
such  vessel,  and  to  what  nation  belonging,  together  with  the  quan- 
tity and  kinds  of  spirits  and  wines,  on  board  of  the  vessel,  particular- 
izing the  number  of  casks,  vessels,  cases,  or  other  packages  contain- 
ing the  same,  with  their  marks  and  numbers,  as  also  the  quantity  and 
kinds  of  spirits  and  wines,  on  board  such  vessel  as  sea-stores,  and 
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in  default  thereof  he  shall  be  liable  to  a  penalty  of  five  hundred  dol- 
lars, and  any  spirits  omitted  to  be  reported  shall  be  forfeited. 

Act  March  2,  1799,  c.  22,  §  80,  1  Stat.  650.    Act  May  1.  1872,  c  131,  17 
Stat.  59. 

Cited     without    definite    application,      1881)  9  Fed.  322,  324;  U.  S.  ▼.  Curtis 
The  Javipena  (1895)  67  Fed.  162,  153,       (D.  0.  1883)  16  Fed.  184.  188. 
14  C.  C.  A.  350;   The  Saratoga  (D.  C. 

§  5472.  (R.  S.  §  2776,  as  amended,  Act  June  26,  1884,  c.  121,  §  29.) 
Exception  as  to  goods  destined  for  foreign  port;  articles  in 
bulk  for  places  in  district  other  than  port  of  entry. 
Any  vessel  may  proceed  with  any  merchandise  brought  in  her, 
and,  in  the  manifest  delivered  to  the  collector  of  the  customs,  re- 
ported as  destined  for  any  foreign  port,  from  the  district  within  which 
such  vessel  shall  first  arrive  to  such  foreign  port  without  paying  or 
securing  the  payment  of  any  duties  upon  such  merchandise  as  shall 
be  actually  re-exported  in  the  vessel.  But  the  manifest  so  declaring 
to  re-export  such  merchandise  shall  be  delivered  to  such  collector 
within  forty-eight  hours  after  the  arrival  of  the  vessel.  And  the 
master  of  such  vessel  shall  give  bond  as  required  by  the  next  sec- 
tion. Provided,  That  vessels  arriving  at  a  port  of  entry  in  the  United 
States,  laden  with  coal,  salt,  railroad-iron,  and  other  like  articles  in 
bulk,  may  proceed  to  places  within  that  collection  district  to  be 
specially  designated  by  the  Secretary  of  the  Treasury,  by  general 
regulations  or  otherwise,  under  the  superintendence  of  customs  offi- 
cers, at  the  expense  of  the  parties  interested,  for  the  purpose  of  un- 
lading cargoes  of  the  character  before  mentioned. 

Act  March  2,  1709,  c.  22,  §  32,  1  Stat.  651.    Act  Feb.  22,  1805,  c.  18,  ^  2, 
2  Stat.  316.    Act  Jane  26,  1884,  c.  121,  §  29,  23  Stat.  59. 

This  section,  as  enacted  in  the  Reyised  Statutes,  did  not  contain  the  proviso  , 

at  the  end  of  the  section.    It  was  amended  by  adding  the  proviso  as  set  forth  ! 

here  by  Act  June  26,  1884,  c.  121,  §  29,  last  cited  above.  ; 

The  provisions  of  Act  Feb.  13,  1911,  c.  46.  §§  1-5,  post,  §§  5559-5562,  5571,  | 
for  the  lading  and  unlading  vessels,  were  made  applicable  to  vessels  to  be  un-  | 
laden  at  a  place  of  discharge  designated  by  the  Secretary  of  the  Treasury  un- 
der this  section,  by  section  4  of  that  act,  post,  §  5562.  .  I 

Bntry  of  merchandise  elsewhere  than  at  a  port  of  entry,  "except  at  the  ex-  ! 

pense  of  the  parties  in  interest,  upon  express  authority  from  the  Secretary  of  | 

the  Treasury,"  was  forbidden  by  the  plan  of  Reorganization  of  the  Customs  I 
Service  pursuant  to  provisions  of  Act  Aug.  24,  1912,  c.  355,  S  1,  ante,  |  5327. 

See  notes  to  R.  S.  §  2770,  ante,  J  5466.  i 

Notes  of  Deeisioiui 

Goods  entered  for  immediate  exporia-  cannot  under  any  circumstances  be  en- 

tioa^The  entering  of  merchandise  for  tered  and  bonded  for  warehousing;  and 

immediate  exportation,  and  without  any  the  law  which  made  the  bringing  of  opi- 

intent  that  it  shall  enter  into  the  com-  um  into'  a  port  an  importation  for  such 

merce  of  a  country,  is  not  an  importa-  purposes  is,  as  to  smoking  opium,  re- 

tion.     (1909)  27  Op.  Atty.  Gen.  440.  pealed.    Id. 

Smoking  opium  may  be  brought  into 

a  port  of  the  United  States  from  a  for-  ,   Illegal  exaction  of  moneys.  — Moneys 

eign  country  on  one  vessel  and  law-  improperly  exacted  from  vessels  pro- 

fully  transferred  to  another  vessel  for  ceeding  under  Act  1884,  §  29,  to  unlade 

immediate  transportation  to  a  foreign  at  places  other  than  a  port  of  entry,  may 

destination.    Id.  be   refunded   by   the   secretary   of   the 

Opium  could  not,  under  the  laws  ex-  treasury  without  formal  protest  by  the 

isting  at  the  time  of  the  passage  of  §§  applicant,  where  application  has  been 

8800,  8801,  post,  be  brought  into  a  port  made  within  one  year.     (1890)  19  Op. 
of  this  country  from  a  foreign  country  Atty.  Gen.  646. 
and  exported  from  the  same  port  on  an- 
other vessel  without  being  subject  to  Cited     without    deflnlte    application, 
duty.    Id.  Von  Ootzhausen  v.  Nazro  (C.  O.  1879) 

Since  the  enactment  of  sections  8800,  16  Fed.  891,  899;    McLean  v.  Hager 

8801,  post,  which  prohibit  absolutely  the  (C.  C.  1887)  31  Fed.  602,  604;  U  S. 
importation  of  opium  in  any  form,  smok-  v.  Fifty  Waltham  Watch  Movements 
ing  opium  is  not  subject  to  duty,  and  (D.  C.  1905)  139  Fed.  291. 
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§  S473.  (R.  S.  §  2777.)  Bond  before  proceeding  to  foreign  port. 
The  master  of  any  vessel  so  destined  for  a  foreign  port  shall  give 
bond,  with  one  or  more  sureties,  in  a  sum  equal  to  the  amount  of  the 
duties  upon  the  merchandise,  as  the  same  shall  be  estimated  by  the 
collector  and  naval  officer  of  the  port  where  the  report  shall  be  made, 
to  the  satisfaction  of  the  collector,  with  condition  that  the  mer- 
chandise, or  any  part  thereof,  shall  not  be  landed  within  the  United 
States,  unless  due  entry  thereof  shall  have  been  first  made  and  the 
duties  thereupon  paid,  according  to  law.  Such  bond  shall  be  taken 
for  the  same  period,  and  canceled  in  like  manner,  as  a  bond  given  for 
obtaining  drawback  of  duties.  No  such  bond  shall  be  required  in  re- 
spect to  merchandise  on  board  of  any  vessel  which  has  put  into  the 
United  States  from  a  necessity,  shown  as  prescribed  in  section  twen- 
ty-seven hundred  and  seventy-three. 

Act  March  2,  1799,  c  22,  §  32,  1  Stat.  651. 

FroyisioDB  relating  to  bonds  for  obtaining  drawback  of  duties,  on  the  expor- 
tation of  merchandise  imported,  and  for  the  discharge  of  such  bonds,  referred 
to  in  this  section,  were  made  by  B.  S.  K  3043,  8044,  post,  J|  6740,  5747. 

Cited  without  definite  application, 
U.  S.  T.  Rindge  (D.  C.  1913)  208  Fed. 
611. 

§  5474.  (R.  S.  §  2778.)     Duty  of  collector  as  to  such  bond. 

The  collector  receiving  any  bond  conditioned  for  the  payment  of 
duties  upon  merchandise  reported  as  destined  for  a  foreign  port,  in 
case  the  same  shall  be  landed  within  the  United  States,  or  any  other 
bonds  «taken  upon  the  exportation  of  merchandise  entitled  to  draw- 
back, shall  immediately  after  the  time  when  by  the  conditions  of  the 
same  they  ought  to  be  canceled,  put  the  same  in  suit,  provided  the 
proof  of  the  occurrence  of  such  a  necessity  as  excuses  a  landing  of 
such  goods  within  the  United  States  has  not  been  produced,  or  fur- 
ther time  granted  therefor  by  the  Secretary  of  the  Treasury. 

Act  March  2,  1799,  c.  22,  |  32,  1  Stat  852. 

Provisions  for  judgment  at  the  return  term  in  suits  brought  on  bonds  for 
the  recovery  of  duties  were  made  bj  R.  S.  §  960,  ante,  §  1598. 

§  5475.  (R.  S.  §  2779.)     Vessels  may  proceed  to  other  districts. 

Any  vessel  in  which  any  merchandise  is  brought  into  the  United 
States  from  any  foreign  port,  and  which  is  specified  in  the  manifest 
verified  before  the  collector  of  the  port  in  which  such  vessel  first  ar- 
rives, to  be  destined  for  other  districts,  may  proceed  with  the  same 
from  district  to  district  within  the  United  States,  in  order  to  the  land- 
ing or  delivery  thereof;  and  the  duties  on  such  of  the  merchandise 
only  as  shall  be  landed  in  any  district  shall  be  paid  within  such  dis- 
trict. 

Act  March  2,  1799,  c  22,  fi  33,  1  Stat  652. 

Notes  of  Deeisioiui 

Entry  for  consumption.— Imported  Ellison  v.  Same  (1906)  26  Sap.  Ot 
merchandise  entered  at  one  port  for  im-  763,  202  U.  S.  615,  50  L.  Ed.  1172. 
mediate  transportation  to  another  can-  Jurisdiction  of  treasury  department. 
not  be  entered  for  consumption  at  the  —The  treasury  department  has  jurisdic* 
latter  port  before  its  arrival  within  the  tion  of  the  issuing  of  instructions  re- 
limits  of  that  port  John  B.  Ellison  &  lating  to  the  execution  of  this  section. 
Sons  V.  U.  S.  (C.  O.  1905)  136  Fed.  (1905)  26  Op.  Atty.  Gen.  635. 
969,  judgment  aflSrmed  J.  B.  Ellison  &  Cited  without  definite  appiication. 
Sons  V.  Same  (1906)  142  Fed.  732,  74  In  re  Laidlow  (C.  C.  1890)  42  Fed. 
G.  G.  A.  64,  writ  of  certiorari  denied      401,  402;    Laidlaw  ▼.  Abraham  (G.  G. 

1890)  43  Fed.  297,  298. 

§  5476.  (R.  S.  §  2780.)     Copy  of  report  and  manifest,  with  collec- 
tor's certificate,  required. 
Before  any  vessel  departs  from  tlie  district  in  which  she  shall  first 
arrive  for  another  district,  provided  such  departure  is  not  within 
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forty-eight  hours  after  her  arrival  tvithin  such  district,  with  mer- 
chandise brought  in  such  vessel  from  a  foreign  port  on  which  the 
duties  have  not  been  paid,  .the  master  shall  obtain  from  the  collector 
of  the  district  from  which  she  is  about  to  depart,  who  is  hereby  re- 
quired to  grant  the  same,  a  copy  of  the  report  and  manifest  made  by 
such  master,  certified  by  the  collector,  to  which  copy  shall  be  annexed 
a  certificate  of  the  quantity  and  particulars  of  the  merchandise  which 
appears  to  him  to  have  been  landed  within  his  district,  or  of  the 
quantity  and  particulars  of  the  merchandise  which  remains  on  board 
and  upon  which  the  duties  are  to  be  paid  in  some  other  district. 
Act  March  2,  1799,  c.  22,  f  34,  1  Stat  652. 

Notes  of  Deoisioiui 

Jnritdiction  of  treasury  department.—     lating  to  the  execution  of  this  section. 
The  treasury  department  has  jurisdic-      (1905)  25  Op.  Atty.  Gen.  535. 
tion  of  the  issuing  of  Instructions  re- 

§  5477.  (R  S.  §  2781.)     Report  or  entry  in  other  districts  pre- 
scribed. 

Within  twenty-four  hours  after  the  arrival  of  such  vessel  within 
any  other  district,  the  master  shall  make  report  or  entry  to  or  with 
the  collector  of  such  other  district,  producing  and  showing  the  cer- 
tified copy  of  his  first  report,  together  with  a  certificate  from  each 
collector  of  any  other  district  within  which  any  of  the  merchandise, 
brought  in  such  vessel,  has  been  landed,  of  the  quantity  and.  partic- 
ulars of  such'  merchandise  as  has  been  landed  in  each  district  re- 
spectively. 

Act  March  2,  1799,  c  22,  S  34,  1  Stat.  653. 

*  Notes  of  Deoisioiui 

Jirisdiction  of  treasury  department,     lating  to  the  execution  of  this  section. 
—The  treasury  department  has  juris-      (1905)  25  Op.  Atty.  Gen.  535. 
diction  of  the  issuing  of  instructions  re- 

§  5478.  (R.  S.  §  2782.)     Bond  upon  proceeding  to  another  district. 

The  master  shall,  however,  first  give  bond,  with  one  or  more  sure- 
ties, to  the  satisfaction  of  the  collector  of  the  district  within  which 
the  vessel  first  arrives,  in  a  sum  equal  to  the  amount  of  the  duties  on 
the  residue  of  the  merchandise,  according  to  such  estimate  as  the 
collector  shall  form  thereof,  with  condition  that  the  residue  of  such 
merchandise  shall  be  duly  entered  and  delivered  in  another  district 
for  which  the  same  has  been  reported  to  be  destined. 

Act  March  2,  1799,  c.  22,  §  34,  1  Stat.  653. 

Provisions  for  judgment  at  the  retarn  term  in  suits  brought  on  bonds  for 
the  recovery  of  duties  were  made  by  R.  S.  §  960,  ante,  1 1598. 

Notes  of  Deoisioiui 

Jurisdiction  of  treasury  department,     lating  to  the  execution  of  this  section. 
—The  treasury  department  has  juris-      (1905)  25  Op.  Atty.  Gen.  535. 
diction  of  the  issuing  of  instructions  re- 

§  5479.  (R.  S.  §  2783.)     Cancellation  of  bond. 

The  bond  shall  be  canceled  or  discharged  within  six  calendar 
months  from  the  date  thereof,  by  the  production  of  certificates  from 
the  coUectors  of  the  districts  for  which  the  merchandise  has  been 
reported,  showing  the  due  entry  and  delivery  of  the  merchandise  in 
such  districts,  or  upon  due  proof  to  the  satisfaction  of  the  collector 
by  whom  the  bond  was  taken,  and  to  the  naval  officer  of  the  port,  if 
any,  that  such  entry  and  delivery  were  prevented  by  some  unavoid- 
able accident  or  casualty,  and  if  the  whole  or  any  part  of  the  mer- 
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chandise  has  not  been  lost,  that  it  has  been  duly  entered  and  deliv- 
ered within  the  United  States. 

Act  March  2,  1799,  c.  22,  |  34,  1  Stot  654. 

Notes  of  Deoisioiu 

Jurisdiction  of  treasury  departmentd—     lating  to  the  ezecntion  of  this  section. 
The  treasury  department  has  jurisdic-      (1905)  25  Op.  Atty.  Gen.  635. 
tion  of  the  issuing  of  instructions  re- 

§  5480.  (R.  S.  §  2784.)  Penalty  for  omitting  to  procure  certificate. 
If  the  master  of  any  such  vessel  fails  by  his  neglect  or  fault  to  ob- 
tain the  copy  of  his  report  from  the  collector  of  the  district  from 
which  he  is  about  to  depart,  or  any  certificate  which  he  ought  to  ob- 
tain, or  neglects  to  exhibit  the  same  to  the  collector  of  any  other  dis- 
trict to  which  the  vessel  afterward  proceeds,  within  the  time  for  that 
purpose  allowed,  he  shall  be  liable  to  a  penalty,  for  every  such  neg- 
lect or  omission,  of  five  hundred  dollars. 
Act  March  2,  1799,  c.  22,  §  34,  1  Stat.  654. 

Notes  of  Deoisione 

Jurisdiction  of  treasury  department,      lating  to  the  execution  of  this  section. 
—The   treasury  department  has  juris-       (1905)  25  Op.  Atty.  Gren.  636. 
diction  of  the  issuing  of  instructions  re« 

§  5481.  (R.  S.  §  2785.)     Requisites  of  an  entry  of  goods  generally. 

The  owner  or  consignee  of  any  merchandise  on  board  of  any  such 
vessel,  or,  in  case  of  his  absence  or  sickness,  his  known  agent  or 
factor  in  his  name,  shall,  within  fifteen  days  after  the  report  of  the 
master  to  the  collector  of  the  district  for  which  such  merchandise 
shall  be  destined,  make  entry  thereof  in  writing  with  the  collector, 
and  shall  in  such  entry  specify  the  name  of  the  vessel  and  of  her 
master,  in  which,  and  the  port  or  place  from'which  such  merchandise 
was  imported,  the  particular  marks,  numbers,  denominations,  and 
prime  cost,  including  charges  of  each  particular  package  or  parcel 
whereof  the  entry  shall  consist,  or,  if  in  bulk,  the  quantity,  quality, 
and  prime  cost,  including  charges  thereof,  particularly  specifying  the 
species  of  money  in  which  the  invoices  thereof  are  made  out.  Such 
entry  shall  be  subscribed  by  the  person  making  it,  if  the  owner  or 
consignee,  in  his  own  name,  or,  if  another  person,  in  his  name  as 
agent  or  factor,  for  the  owner  or  consignee.  The  person  making 
such  entry  shall  also  produce  to  the  collector  and  naval  officer,  if  any, 
the  original  invoices  of  the  merchandise,  or  other  documents  received 
in  lieu  thereof,  or  concerning  the  same,  in  the  same  state  in  which 
they  were  received,  with  the  bills  of  lading  for  the  same ;  which  in- 
voices shall  be  signed  by  the  persons  in  the  offices  of  the  collector 
and  naval  officer  who  have  compared  and  examined  them. 
Act  March  2,  1799,  c.  22,  |  36,  1  Stat.  655. 

The  separate  entry  of  packages  contained  in  packed  packages,  ooncerninff 
which  no  invoice  or  statement  of  contents  or  values  has  been  received,  was  pro- 
vided for  by  Act  May  1, 1876,  c.  89,  post,  §§  5482,  5483. 

The  entry  of  merchandise,  the  particulars  of  which  are  unknown,  was  provid- 
ed for  by  R.  S.  §  2788,  post,  §  5485. 

The  requisites  of  invoices,  and  of  indorsements  thereon>  and  declarations  to  ac- 
company invoices  on  entry,  were  prescribed  by  the  Customs  Administrative 
Act  June  10,  1890,  c.  407,  §§  2-^8,  26  Stat.  131-135,  amended  by  the  Payne- 
Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  |  28,  36  Stat.  91-96,  and  further 
amended  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c  16,  §  III,  O-J,  W, 
post,  |§  5520-5524,  5526-5528,  5529. 

Provisions  for  licensing  custom-house  brokers  were  made  by  Act  June  10, 
1910,  c.  283,  §§  1-6,  post,  Ji  5550-5554. 

Notes  of  Decisions 

"Entry."— Time  of  accrual  of  duties  Entry    as    affecting    applicability    of 

at  time  of  arrival  and  not  time  of  entry,  tariff  act,  see  §  5314,  ante, 

see  note  under  {  6710,  post,  "Accrual  of  The  word  "entry"  interpreted.    U.  S. 

Duties."  Y.  Legg  (1901)  105  Fed.  930,  932,  45 
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C  C.  A.  134;  U.  S.  v.  Seidenberg  (C. 
C.  1883)  17  Fed.  227;  U.  S.  v.  Mescall 
(C.  C.  1908)  164  Fed.  680,  582  (re- 
Tersed  [1909]  30  Sup.  Ot.  19,  215  U.  S. 
26,  54  L.  Ed.  77). 

"Importation."— To  conatitnte  an  im- 
portation, so  as  to  attach  the  right  to 
dudes,  it  is  necessary,  not  only  that 
there  should  be  an  arrival  within  the 
limits  of  the  United  States  and  of  a  col- 
lection district,  but  also  within  the  lim- 
its of  some  port  of  entry.  U.  S.  v.  Vow- 
eU  (1809)  9  U.  S.  (5  Cranch)  368,  3  L. 
Ed.  128;  Arnold  v.  U.  S.  (1815)  13  U. 
S.  (9  Cranch)  104,  3  L.  Ed.  671;  U. 
S.  V.  Edwin  S.  Hartwell  Lumber  Go. 
(1905)  142  Fed.  432,  73  C.  C.  A.  548 
(affirming  decree  Hartwell  Lumber  Co. 
T.  U.  S.  [C.  C.  1904]  128  Fed.  306,  and 
writ  of '  certiorari  denied  Edwin  S. 
Hartwell  Lumber  Co.  v.  U.  S.  [1906]  26 
Sup.  Ct  760,  201  U.  S.  644,  50  L.  Ed. 
903;  U.  S.  V.  ShaUus  .  (1911)  2  Ct. 
Oust.  App.  332. 

Where  captured  goods  are  brought  in- 
to the  United  States  by  superior  force 
or  inevitable  accident,  they  are  not 
deemed  imported,  in  the  sense  of  the 
law,  BO  as  to  be  liable  to  pay  duties. 
If,  however,  such  goods  are  afterwards 
sold,  or  consumed  in  the  country,  they 
become  liable  to  duties.  Where,  there- 
fore captured  goods,  claimed  by  a  neu- 
tral, were  sold  by  consent,  uhder  an 
order  of  court,  and  afterwards  the  final 
proceeds  were  ordered  to  be  restored 
to  such  owner,  it  was  held  that  the 
amount  of  the  duties  due  the  United 
States  upon  the  importation  of  the 
goods  must  be  paid.  The  Concord 
(1815)  13  U.  S.  (9  Cranch)  387, 3  L.  Ed. 
768. 

Goods  are  imported  and  brought  into 
the  United  States  when  brought  within' 
the  limits  of  a  port  of  entry  with  the  in- 
tentipn  of  unlading  them  there..  The 
Missouri  (D.  C.  1870)  Fed.  Cas.  No. 
9,653. 

Who  may  enter^No  person  but  the 
owner  or  original  consignee,  or,  in  his 
absence  or  sickness,  his  agent  or  fac- 
tor, is  entitled  to  enter  the  goods  at 
the  custom  house,  and  give  bond  for  the 
duties,  or  pay  the  duties.  Harris  v. 
Dennle  (1830)  28  U.  S.  (8  Pet.)  292,  7 
L.  Ed.  683. 

Time  of  entry^-^he  provision  that  the 
owner  of  merchandise  on  board  a  vessel 
shall,  within  15  days  after  report  of  the 
master  to  the  collector  of  the  district, 
make  entry  thereof  in  writing  to  the 
collector,  does  not  prevent  entry  of  the 
goods  before  entry  of  the  vessel.  U.  S. 
V.  Legg  (1901)  105  Fed.  -930,  45  C.  C. 
A.  134. 

An  importer  being  entitled  to  make 
tlie  enti7  of  the  merchandise  required 
of  him  by  this  section,  when  he  pre- 
sented himself  to  the  collector,  with 
his  papers  and  moneys  for  duties,  and 
offered  to  make  entry  and  pay  the  du- 
ties, entry  wUl  be  considered  to  have 
been  at  that  time,  though  the  collector 


refused  to  receive  or  file  the  papers  for 
the  purpose  of  determining  whether 
they  are  goods  "previously  imported** 
and  "for  which  entry  has  been  made**  at 
the  time  Tariff  Act  1897,  went  into  ef- 
fect, so  as  to  be  subject  to  the  duties 
imposed,  not  by  it,  but  by  Tariff  Act 
Aug.  27,  1894.    Id. 

The  whole  scheme  of  tariff  laws  and 
the  general  statutes  regulating  the  col- 
lection of  duties  contemplate  that  the 
importation  of  merchandise  shall  pre- 
cede its  entry.  A  collector  of  customs 
may  properly  refuse  an  entry  tender- 
ed before  the  importation  is  complete. 
U.  S.  V.  Edwin  S.  Hartwell  Lumber  Co. 
(1905)  142  Fed.  432,  73  C.  C.  A.  548, 
affirming  decree  Hartwell  Lumber  Co. 
V.  U.  S.  (C.  C.  1904)  128  Fed.  306,  and 
writ  of  certiorari  denied  EMwin  S. 
Hartwell  Lumber  Co.  v.  U.  S.  (1906)' 
26  Sup.  Ct.  760,  201  U.  S.  644,  50  L.  Ed. 
903. 

Tender  of  entry^As  to  effect  of  ten- 
der of  entry,  sec  U.  S,  ▼.  Legg  (1901) 
105  Fed.  930,  932,  45  C.  C.  A.  134; 
U.  S.  V.  Edwin  S.  Hartwell  Lumber  Co. 
(1905)  142  Fed.  432.  434,  73  C.  C.  A. 
548  (certiorari  denied  [1906]  26  Sup.  Ct 
760,  201  U.  S.  644,  50  L.  Ed.  903); 
HartweU  Lumber  Co.  v.  U.  S.  (C.  C. 
1904)  128  Fed.  306,  309  (affirmed  [1905] 
142  Fed.  432,  73  C.  C.  A.  548). 

Where,  at  the  time  of  tendering  en- 
try of  merchandise,  there  is  no  existent 
right  on  the  part  of  the  importers  to 
have  it  accepted,  nor  duty  on  the  part 
of  the  collector  of  customs  to  accept,  no 
estoppel  against  the  government  arises 
through  the  fact  that  the  collector*8  re- 
fusal may  have  been  on  wrong  grounds, 
the  statement  of  which  may  have  mis- 
led the  importers  into  failing  to  renew 
the  tender  on  the  proper  occasion.  U. 
S.  V.  Edwin  S.  Hartwell  Lumber  Co. 
(1905)  142  Fed.  432,  73  C.  C.  A.  548, 
affirming  decree  Hartwell  Lumber  Co.  v. 
U.  S.  (C.  C.  1904)  128  Fed.  306,  and 
writ  of  certiorari  denied  Edwin  S.  Hart- 
well Lumber  Co.  v.  U.  S.  (1906)  26 
Sup.  Ct.  760,  201  U.  S.  644,  50  L.  Ed. 
903. 

Entry  of  certain  merchandise  had  re- 
peatedly been  tendered  by  the  agent 
of  the  importers  before  its  arrival  in 
port,  and  was  rejected  by  the  customs 
officials  for  the  expressed  reason  that 
the  vessels  carrying  the  merchandise 
had  not  reported  at  the  customhouse. 
The  vessels  reached  port  shortly  be- 
fore a  change  in  the  tariff  laws,  but 
were  not  reported  to  the  customs  offi- 
cial until  after  the  change  had  taken 
place;  and  the  agent  did  not  renew  the 
tender  between  the  time  of  the  vessels* 
arrival  and  the  time  of  the  change  of 
law,  though  remaining  at  the  custom- 
house for  the  purpose  of  making  entry 
as  soon  as  he  should  be  permitted  to  do 
so.  Held,  that  entry  could  properly 
have  been  made  under  the  old  law  as 
soon  as  the  vessels  reached  port,  and 
before  they  had  reported,  and  that  the 
reasons  given  by  the  customs  officers  for 
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rejecting  the  entry  when  preyionsly  ten-  make  report,  cannot  be  performed,    by 

dered  justified  the  agent  in  supposing  reason  of  the  neglect  of  the  officer  to  do 

further  tender  to  be  useless  until  the  that  which  is  prerequisite,  the  statute 

vessels  reported,  and  the  tender  was  is  not  violated.    U.  S.  v.  Randall  (D.  C. 

therefore  not  vitiated  by  the  failure  to  1853)  Fed.  Gas.  No.  16,119. 
renew  it  during  the  period  between  the         Production    of    wltnosoes^-This   and 

arrival  of  toe  vessels  in  port  and  the  ^ther  named  sections  held  not  to  give 

change  in  the  law.     HartwellLumbw  importer  the  right  to  produce  witneas- 

a2:  ^'  V-  ^?-T?*i^ll^?  ^cf^i,^^'  es,  etc.  before  appraisers.     (1886)    18 

decree  affirmed  U.  S.  v.  Edwin  S.  Hart-  On    Xtlxr   Onn    ^m 

well  Lumber  Co.  (1905)  142  Fed.  432.  ^'^^^'  ZT  f    ^  . 

73  C.  C.  A.  648,  writ  of  certiorari  denied  ^  Cited     w«»» ?"«««•«""«    •PPJ'^U*?' 

Edwin  S.  Hartwell  Lumber  Co.  v.  U.  S.  £2?^SL''o^S'^'^/'l2;„^*^-J^^^^  ^™®^ 

(1906)  26  Sup.  Ct.  760.  201  U.  S.  644.  262   m  8  L.  Ed.  392;   Ex  parte  Fas- 

50  L.  Ed.  903.  sett  (1892)  12  Sup.  Ct  295,  298,  142 

o      .«    «.        *       .  w*     ^    ^  tJ.  S.  479,  35  L.  Ed.  1087;   In  re  Gar- 

Speciflcation  of  welght--On  the  entry  ^^^^^  (1393)  53  Fed.  1013,  1014,  4  C. 

of  sugar  in  peculs  the  weight  is  prop-  q  a.  155;  U.  S.  v.  One  Peari  Necklace 

erly    stated   by   givmg    tiie   weight   of  (1901)  m  Fed.  164,  169,  49  C.  C.  A. 

peculs  under  the  usage  of  the  custom  287,  66  L.  R.  A.  130;   One  Peari  Chain 

^""^^  ^fU^^i^  iSi?N''4®i'*J?-     S'  ®;7-  ▼•  U.  S.  (1903)  123  Fed.  371.  374,  59 

Baker  (D.  C.  1871)  Fed.  Cas.  No.  14,-  q   C.  A.  499;    U.  S.  v.  A,  D.  Shaw  & 


500. 


Co.  (1906)  144  Fed.  329,  75  C.  C.  A. 


Report  prevented.— Where  the  duty  of  291.  writ  of  certiorari  denied  (1906)  27 

the  master  of  a  vessel  arriving  from  a  Sup.  Ct.  779,  203  U.  S.  591,  51  L.  Ed. 

foreign  port  to  repair  to  the  office  of  the  331 ;     Derobert   v.    Stranahan    (CX    C. 

chief  officer  of  the  customs,  and  there  1903)  126  Fed.  581.  583. 

(R.  S.  §  2786.     Superseded.) 

This  section  was  as  follows : 

"The  entries  to  be  made  by  any  importer,  consignee,  or  agent,  under  the  pre- 
ceding section,  shall  be  verified  by  the  oath  of  the  person  making  the  same." 

It  was  superseded  by  the  Customs  Administrative  Act  of  June  10,  1890t  c. 
407,  f§  4.  5,  22,  26  Stat.  131.  132.  140,  amended  by  the  Payne-Aldrich  Tariff 
Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  92,  102.  and  further  amended  by  the 
Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  III,  E,  F.  post,  §§  5522.  5523. 
and  section  IV,  S,  of  that  act,  ante,  §  5316,  which  acts  abolished  oaths  adminis- 
tered by  customs  officers,  except  as  provided  in  said  acts,  and  required  declara- 
^  tions  in  lieu  of  oaths  on  entry  of  goods,  except  in  cases  of  entries  made  on  affi- 
davit without  invoice. 

§  5482.  (Act  May  1,  1876,  c.  89,  §  1.)     Entry  of  packages  contained 
in  packed  packages  of  which  no  invoice,  etc.,  has  been  received. 

A  separate  entry  may  be  made  of  one  or  more  packages  contained 
in  an  importation  of  packed  packages  consigned  to  one  importer  or 
consignee,  and  concerning  which  packed  packages,  no  invoice,  or  state- 
ment of  contents  or  values,  has  been  received. 

Every  such  entry  shall  contain  a  declaration  of  the  whole  number 
of  parcels  contained  in  such  original  packed  package ;  and  shall  em- 
brace all  the  goods  wares,  and  merchandise  imported  in  one  vessel 
at  one  time  for  one  and  the  same  actual  owner,  or  ultimate  consignee. 
(19  Stat.  49.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act 
to  provide  for  the  separate  entry  of  packages  contained  in  one  importation." 

Notes  of  Deoiaioiui 

Repeal^This  act  was  not  repealed  by  owner,  when  an  "incomplete  entry  has 

the  customs  administrative  act.     (1891)  been   made,   or  an   entry   without   the 

20  Op.  Atty.  Gen.  5.  specification  of  particulars,  either  for 

Effect.— Provision  permitting  the  en-  ^^^^  ^^  *^®  original  invoice  or  for  any 

try  of  packed  packages  without  the  pro-  other  cause" ;    and  the  latter  provision 

duction  of  an  invoice  modified  section  does  not  apply  to  such  packages.    U.  S. 

5621.  post,  prescribing  that  merchandise  v.  Americaij  Express  Co.  (C.  C.  1907) 

may  be  stored  at  the  expense  of  the  154  Fed.  996. 

§  5483.  (Act  May  1,  1876,  c.  89,  §  2.)     Declaration  on  entry  of 
packages  contained  in  original  package. 

The  importer,  consignee,  or  agent's  oath  prescribed  by  section 
twenty-eight  hundred  and  forty-oile  of  the  Revised  Statutes,  is 
hereby  modified  for  the  purposes  of  this  Act,  so  as  to  require  the 
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importer  consignee  or  agent  to  declare  therein  that  the  entry  con- 
tains an  account  of  all  the  goods  imported  in  the  

whereof is  master,  from for  account  of 

which  oath  so  modified,  shall  in  each  case,  be  taken  on  the  entry  of 
one  or  more  packages  contained  in  an  original  package.  But  noth- 
ing in  this  act  contained  shall  be  construed  to  relieve  the  importer, 
consignee,  or  agent  from  producing  the  oath  of  the  owner  or  ulti- 
mate consignee  in  every  case,  now  required  by  law;  or  to  provide 
that  an  importation  may  consist  of  less  than  the  whole  number  of 
parcels  contained  in  any  packed  package,  or  packed  package's  con- 
signed in  one  vessel  at  one  time,  to  one  importer,  consignee  or  agent. 
(19  Stat.  49.) 

R.  S.  i  2841,  referred  to  in  this  section,  was  repealed,  with  other  sections  of 
this  chapter  of  the  Revised  Statutes,  by  section  29  of  the  Customs  Administra- 
tiye  Act  of  June  10,  1890,  c.  407,  26  Stat.  141.  Section  5  of  that  act, 
amended  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  6,  1909,  c.  6,  J  28,  36  Stat 
92,  and  farther  amended  by  the  Underwood  Tariff  Act  of  Oct  8,  1913,  c  16,  { 
III,  F,  post,  S  5523,  required  declarations  instead  of  oaths,  contained  a  proviso 
that  if  aiiy  of  the  inyoices  of  merchandise  which  should  be  embraced  in  an 
entry  have  not  been  received,  the  declaration  may  state  the  fact  and  such 
merchandise  shall  not  be  included  in  such  entry,  but  may  be  entered  subse- 
quently. All  oaths  administered  by  officers  of  the  customs,  except  as  provided 
in  said  acts,  were  abolished  thereby. 

Kotes  of  Deoisiims 

Repeal.^— The  repeal  of  section  2841,  affected  by  the  subsequent  legislation 

S.  S.  by  the  customs  administrative  act  modifying  and  afterwards  repealing  that 

has  no  effect  upon  this  act,  because  the  section  and  substituting  a  declaration 

latter  forms  no  part  of  section  2841.  by  the  importer,  consignee,  or  agent  in 

(1891)  20  Op.  Atty.  Gen.  6.  the  place  of  the  former  oath.    (1891)  20 

Oathw— The  form  of  oath  prescribed,  Op.  Atty.  Gen.  5. 
referring  to  section  2841,  R.  S.,  is  not 

§  5484.  (R.  S.  §  2787»  as  amended  Act  March  2,  1905^  c.  1306.) 
Bond  by  agent,  f actor,  etc. ;  cancellation  of  bond ;  general  bond 
by  agent,  factor,  or  common  carrier. 

Whenever  any  entry  is  made  with  the  collector  of  any  district 
of  merchandise  imported  into  the  United  States  subject  to  duty 
by  any  agent,  factor,  or  person,  other  than  the  person  to  whom  it 
belongs  or  to  whom  it  is  ultimately  consigned,  the  collector  shall  take 
a  bond  with  surety  from  such  agent,  factor,  or  person  in  the  penal 
sum  of  an  amount  equal  to  double  the  estimated  duties,  with  condition 
that  the  actual  owner  or  consignee  of  such  merchandise  shall  deliver 
to  the  collector  a  full  and  correct  account  of  the  merchandise  imported 
by  him,  or  for  him  on  his  own  account,  or  consigned  to  his  care,  in 
the  same  manner  and  form  as  required  in  respect  to  any  entry  previous 
to  the  landing  of  merchandise ;  which  account  shall  be  verified  by  a 
like  oath,  as  in  the  case  of  an  entry,  to  be  taken  and  subscribed  before 
any  judge  of  the  United  States,  or  the  judge  of  any  court  of  record  of 
a  State,  or  before  any  collector  of  the  customs,  or  before  any  prop- 
erly qualified  notary  whose  seal  shall  be  attested  by  the  clerk  of  the 
county  in  which  he  is  resident,  or  before  any  notary  public  designated 
by  the  Secretary  of  the  Treasury.  In  case  of  the  payment  of  the 
duties  at  the  time  of  entry  by  any  factor  or  agent  on  the  merchandise 
entered  by  him,  the  condition  of  the  bond  shall  be  to  produce  the 
account  of  the  proper  owner  or  consignee,  verified  in  manner  as  before 
directed,  within  ninety  days  from  the  date  of  such  bond. 

The  bond  in  no  case  shall  be  for  less  than  one  hundred  dollars,  and 
may  not  be  required  when  the  entered  value  of  the  merchandise  does 
not  exceed  one  hundred  dollars.  In  the  event  of  failure  to  produce 
the  declaration  of  the  owner  or  ultimate  consignee  within  the  time 
herein  prescribed  the  bond  may  be  cancelled,  at  the  discretion  of  the 
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Secretary  of  the  Treasury,  upon  due  proof  that  the  factor  or  ag-^nt 
who  entered  the  merchandise  exercised  proper  diligence  in  the  effort 
to  fulfill  the  requirements  of  this  Act. 

Provided,  That  with  the  approval  of  the  Secretary  of  the  Treasury 
any  agent,  factor,  or  common  carrier  engaged  in  the  entry  of  merchan- 
dise at  the  port  of  first. arrival  may  give  a  general  penal  bond  at  said 
port  for  the  production  of  the  oaths  of  owners  or  ultimate  consigfnees. 
Said  bond  shall  be  fixed  by  the  Secretary  of  the  Treasury  at  an  amount 
sufficient  in  his  opinion  to  cover  all  obligations  to  the  United  States 
that  may  accrue,  and  the  record  and  cancellation  of  liabilities  under 
said  general  bond  shall  be  in  accordance  with  such  rules  as  he  m^y 
prescribe. 

Act  March  2,  1799,  c.  22,  |  36,  1  Stat  657,  Act  March  2,  1905,  c.  1306,  33 
Stat.  826. 

This  section,  as  enacted  in  the  Revised  Statutes,  required  a  bond  in  the  penal 
sum  of  "one  thousand  dollars,"  but  did  not  authorize  the  taking  of  oaths  before 
a  notary,  and  made  no  provision  for  the  cancellation  of  bonds,  or  for  general 
bonds.    ' 

It  was  amended  by  substituting  for  the  words  "one  thousand  dollars"  the 
words  '*an  amount  equal  to  double  the  estimated  duties,"  after  the  words  '4ii 
the  t>enal  sum  of,"  and  inserting  the  words  "or  before  any  properly  qualified  no- 
tary whose  seal  shall  be  attested  by  the  clerk  of  the  county  in  which  he  is  resi- 
dent, or  before  any  notary  public  designated  by  the  Secretary  of  the  Treasury/' 
after  the  words  "any  collector  of  customs,"  and  adding  at  the  end  of  the  sec- 
tion the  provisions  commencing  with  the  words  "the  bond  in  no  case  shall  be 
for  less,"  etc.,  making  the  section  read  as  set  forth  here,  by  Act  March  2,  1905, 
c.  1306,  cited  above. 

Provisions  for  declarations  in  lieu  of  oaths,  except  in  case  of  entry  made 
upon  a  statement  in  the  form  of  an  invoice  verified  by  the  "oath  of  the  owner, 
importer,  consignee,  or  agent,"  with  a  bond  for  the  production  of  a  duly  certi- 
fied invoice,  were  made  by  the  Customs  Administrative  Act  of  June  10,  1890,  c. 
407,  §§  3,  4,  5,  22,  26  Stat.  131-132,  140,  amended  by  the  Payne-Aldrich  Tariff 
Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  91,  92,  102,  and  further  amended  by 
the  Underwood  Tariff  Act  of  Oct.  3, 1913.  c.  16,  §  III,  D-F,  post,  §!  5521-5523, 
and  I  IV,  S,  ante,  §  5316. 

Provisions  for  judgment  at  the  return  term  in  suits  brought  on  bonds  for  the 
recovery  of  duties  were  made  by  R.  S.  S  960,  ante,  |  1598. 

Notes  of  Deoisions 

Bonds  for  correct  accounts— As  to  cus-  fully  accepted  by  collectors  of  customs, 
tomhouse  bonds  of  partnerships,  see  |  in  lieu  of  the  special  bonds  of  $1,000 
5549,  post.  each  required  by  this  section  as  form- 
Collectors  of  customs  are  required  to  erly  enacted,  from  agents  making  en- 
take  from  an  agent  or  person  other  tries  of  imported  merchandise  for  oth- 
than  the  owner  making  an  entry  of  im-  ers,  requiring  them  to  produce  the  dec- 
ported  merchandise,  a  bond  in  the  penal  laration  of  the  owner  in  every  case 
sum  of  $1,000,  with  condition  that  the  where  goods  may  thereafter  be  im- 
actual  owner  or  consignee  of  the  mer-  ported  without  the  same  during  a  speci- 
chandise  shall  deliver  a  full  and  correct  fie^l  period.  (1004)  25  Op.  Atty.  Gen. 
account  thereof  according  to  the  terms  177^ 
and     specifications     of     that     section. 

(1903)  25  Op.  Atty.  Gen.  66.  Cited    without    definite    application, 

General  bonds  of  a  sufficiently  large  U.   S.  v.   Seidenberg   (G.  C.  1883)    17 

amount  may,  in  special  cases,  be  law-  Fed.  227,  230. 

§  5485.  (R.  S.  §  2788.)     Entry  when  particulars  are  unknown. 

Where  the  particulars  of  any  merchandise  are  unknown,  in  heu  of 
the  entry  prescribed  by  section  twenty-seven  hundred  and  eighty-five, 
an  entry  thereof  shall  be  made  and  received  according  to  the  circum- 
stances of  the  case ;  the  party  making  the  same  declaring  upon  oath 
all  that  he  knows  or  believes  concerning  the  quality  and  particulars 
of  the  merchandise,  and  that  he  has  no  other  knowledge  or  informa- 
tion concerning  the  same. 

Act  March  2,  1799,  c.  22,  §  36,  1  Stat.  658. 

Provisions  for  entry  without  invoice,  upon  affidavit  and  bond  for  the  produc- 
tion of  invoice,  were  made  by  the  Customs  Administrative  Act  of  June  10, 
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1890,  c.  407,  S  4,  26  Stat.  131,  amended  by  the  Payne-Aldrich  Tariff  Act  of 
Aug.  5,  1909,  c.  6,  S  28,  36  Stat  92,  and  further  amended  by  the  Underwood 
Tariff  Act  of  Oct.  3, 1913.  c.  16,  {  III,  E,  post,  §  5922. 

Cited    without    definite    appli  ation,  U.  S.  v.  Seidenberg  (G.  G.  1883)  17  Fed. 

U.  S-  V.  Legg  (1901)  105  Fed.  930,  933,  227,  .230;    Derobert  v.  Stranahan   (G. 

45  C.  O.  A.  134;    U.  S.  ▼.  Sommers  G.  1903)  126  Fed.  581,  583. 
(1909)  171  Fed.  57,  63, 96  G.  G.  A.  299; 

§  5486.  (R  S.  §  2789.)     Custody  when  invoice  is  imperfect. 

Whenever  an  entry  of  merchandise  is  imperfect,  for  want  of  in- 
voices, bills  of  lading,  or  for  any  other  cause,  the  collector  shall  take 
the  merchandise  into  his  custody,  until  the  quantity,  quality,  or  value 
thereof,  as  the  case  may  require,  can  be  ascertained. 

Act  March  2, 1799,  c.  22,  {  36,  1  Stat  668. 

The  collector  was  required  to  take  posseBsion  in  case  of  incorrect  invoice  by 
R.  S.  §  2840,  post,  fi  5535. 
See  note  to  R.  S.  |  2788,  ante,  {  5485. 

Notes  of  Deoisioiui 

Charges   for  8toragew--^barges   for  Cited    without    definite    applhatlon, 

storage  and  labor  held  legal.     Hemp-  U.  S.   v.   Seidenberg   (C.  C.   1883)    17 

stead  y.  Cadwalader   (C.  C.  1890)   42  Fed.  227,  230;    Derobert  v.  Stranahan 

Fed.  529,  530.  (C.  C.  1903)  126  Fed.  581,  583. 

§  5487.  (R.  S.  §  2790.)  Vessel's  papers  to  be  produced  to  collector. 
The  register,  or  other  ^locument  in  lieu  thereof,  together  with  the 
clearance  and  other  papers  granted  by  the  officers  of  the  customs  to 
•  a  vessel  at  her  departure  from  the  port  from  whence  she  may  have 
arrived,  Mediterranean  passports  excepted,  shall  previous  to  entry 
be  produced  to  the  collector  with  whom  such  entry  is  to  be  made, 
and  shall  remain  in  his  office;  and  on  the  clearance  of  such  vessel 
the  register  and  other  documents  shall  be  returned  to  the  master  or 
owner  of  such  vessel. 

Act  March  2,  1799,  c.  22,  §  63,  1  Stat.  675. 

Notes  of  Deoisione 

Inspection    of   papers^— Invoices    and  to  the  collector  opon  the  entry  of  any 

like  papers  belonging  to  importers  con-  vessel.     New  York  &  Cuba  Mail  S.  S. 

tinue  to  be  their  property,  though  re-  Co.  v.  U.  S.  (D.  O.  1903)  125  Fed.  320, 

quired  by  law  to  be  impounded  at  the  321,  reversed  (1906)  26  Sup.  Gt.  327, 

customhouse,  and  they  have  a  right  to  200  U.  S.  488,  50  L.  Ed.  569. 

taspect  them  under  reasonable  restrw-  c^ed     without    definite    applhatlon, 

STn  ^'  m'  ^Vk  aqq^''''  ^^'  ^'  ^^^^^  U-  S.  V.  Legg  (1901)  106  Fed.  930,  933, 
*ed.  Cas.  No.  15.433.  45  q  q^  ^  134.  jj  g  ^  geidenberg  (O. 

IManifest^A  manifest  is  one  of  the       G.  1883)  17  Fed.  227,  230. 
ship's  papers  which  must  be  presented 

§  5488.  (R.  S.  §  2791.)     Public  vessels  need  not  enter. 

It  shall  not  be  necessary  for  the  master  of  any  vessel  of  war,  or  of 
any  vessel  employed  by  any  prince,  or  state,  as  a  public  packet  for 
the  conveyance  of  letters  and  dispatches,  and  not  permitted  by  the 
laws  of  such  prince  or  state  to  be  employed  in  the  transportation  of 
merchandise,  in  the  way  of  trade,  to  make  report  and  entry 

Act  March  2.  1799.  c.  22,  §  31,  1  Stat.  651. 

Importation  by  persons  connected  with  the  Navy  of  dutiable  goods  in  public 
vessels  was  forbidden  by  the  Articles  for  the  Government  of  the  Navy,  R.  S.  § 
1624,  art.  12,  ante,  §  2973. 

Notes  of  Decisions 

Prlvatoersw— Privateers    are   included         Cited    without    definite    applhatlon, 

within  the  exemption  of  "ships  or  ves-  XJ.  S.  v.  One  GasoUne  Launch  (1904) 
sels  of  war"^om  making  a  jeport  and  ^33  p^^  42,  44,  66  0.  O.  A.  148  (dis- 
entry  on  arnvmg  at  a  port  of  the  Unit-  ^.  .  .     x 

wl  Sratps.    The  Wilson  v.  U.  S.  (0.  0.      ^^^^i  opinion). 
1820)  Fed.  Gas.  No.  17,846. 
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§  5489.  (R.  S.  §  2792,  as  amended,  Act  May  28,  1908,  c.  212,  §   l.> 
Ferry-boats  nee<J  not  enter;    vessels  making  tri-weeUy  trip« 
to  foreign  ports  exempt  from  fees  and  tonnage  taxes. 
Vessels  used  exclusively  as  ferry-boats  carrying  passengers,  bag- 
gage, and  merchandise,  shall  not  be  required  to  enter  and  clear,  nor 
shall  the  masters  of  such  vessels  be  required  to  present  manifests,  or 
to  pay  entrance  or  clearance  fees,  or  fees  for  receiving  or  certifying* 
manifests,  but  they  shall,  upon  arrival  in  the  United  States,  be  re- 
quired to  report  such  baggage  and  merchandise  to  the  proper  officer 
of  the  customs  according  to  law. 

Any  passenger  vessel  engaged  triweekly  or  oftener  in  trade  be- 
tween ports  of  the  United  States  and  foreign  ports  shall  be  exempt 
from  entrance  and  clearance  fees  and  tonnage  taxes  while  such  service 
triweekly  or  oftener  is  maintained. 

Act  June  4,  1872,  c.  280,  17  Stat.  214.  Act  May  28,  1908,  c  212,  |  1,  35 
Stat.  424. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  provi- 
sion beginning  with  the  words  "Any  passenger  vessel,"  etc.,  to  the  end  of  the 
section  as  set  forth  here.  This  provision  was  added  by  amendment  by  Act 
May  28,  ld08,  c.  212,  last  cited  above. 

The  section  as  so  amended  was  not  amended  or  repealed  by  the  Payne- Aid  rich 
Tariff  Act  of  Aug.  6,  1909,  c.  6,  fi  36,  relating  to  tonnage  duties,  by  a  provi- 
sion of  that,  section,  set  forth  post,  S  7811. 

Cited     without    definite    application,      196,  29  L.  Ed.  158;  U.  S.  v.  One  6aao- 

Gloucester  Ferry  Co.  v.  Pennsylvania      line  Launch   (1904)   133  Fed.  42,   44^ 
(1885)  5  Sup.  Ct.  826,  835,  114  U.  S.      66  C.  O.  A.  148  (dissenting  opinion). 

§  5490.  (R.  S.  §  2793.)     Enrolled  or  licensed  vessels. 

Enrolled  or  licensed  vessels  engaged  in  the  foreign  and  coasting 
trade  on  the  northern,  northeastern  and  northwestern  frontiers  of 
the  United  States,  departing  froni  or  arriving  at  a  port  in  one  dis- 
trict to  or  from  a  port  in  another  district,  and  also  touching  at  inter- 
mediate foreign  ports,  shall  not  thereby  become  liable  to  the  pay- 
ment of  entry  and  clearance  fees,  or  tonnage  tax,  as  if  from  or  to 
foreign  ports;  but  such  vessels  shall,  notwithstanding,  be  required 
to  enter  and  clear. 

Res.  Feb.  10,  1871,  No.  27,  |  2,  16  Stat.  595. 

This  section  was  not  amended  or  repealed  by  Act  Aug.  5,  1909,  c.  6,  |  86, 
relating  to  tonnage  duties,  by  a  provision  of  that  section,  set  forth  poet,  |  7811. 

Notes  of  Deoisions 

Vessels  inciudedw— This  section  applies  which  cleared  Cleveland,  Ohio,  for  Two 

only  to  vessels  engaged  in  the  foreign  Harbors,  Mich.,  without  cargo  or  pas- 

and  coasting  trade  which  depart  from  sengers  from  Cleveland  to  Two  Harbors, 

or  arrive  at  places  established  by  law  but  with  cargo^from  Cleveland  to  the  in- 

as  ports  wherefrom  and  whereat  such  termediate  port  of  Ft.  William,  Canada, 

vessels  may  be  cleared  and  entered  by  which  cargo  she  discharged  at  the  lat- 

the  customs  officials.     (1876)   15  Op.  ter  place,  and  then  proceeded  to  Two 

Atty.  Gen.  166.  Harbors,  is  within  the  provisions  of  this 

The  steamer  H.  S.  Holden,  enrolled  section.      (1910)    28   Op.    Atty.    Gen. 

and  licensed  under  R.  S.  4318  (post,  |  277. 
8064),  for  the  coasting  or  foreign  trade, 

§  5491.  (R.  S.  §  2794.)     Entry  of  spirits  and  wines. 

Every  importer  of  distilled  spirits  or  wines,  or  person  to  whom 
distilled  spirits  or  wines  are  consigned,  shall  make  a  separate  and 
additional  entry  thereof,  specifying  the  name  of  the  vessel,  and  her 
master,  in  which,  and  the  place  from  which,  such  spirits  or  wines 
were  imported,  together  with  the  quantity  and  quality  thereof,  and  a 
particular  detail  of  the  casks  or  receptacles  containing  the  same, 
with  their  marks  and  numbers ;  such  entry  shall  be  subscribed  by  the 
person  making  the  same,  for  himself,  or  in  behalf  of  the  person  for 
whom  such  entry  is  made,  and  shall  be  certified  by  the  collector,  be- 
fore whom  it  is  made,  as  a  true  copy,  and  conformable  to  the  gen- 
eral entry  before  directed,  in  respect  to  all  distilled  spirits  and  wines 
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therein  contained;  such  entry  thus  certified  shall  be  transmitted  to 
the  surveyor  or  officer  acting  as  inspector  of  the  revenue  for  the 
port  where  it  is  intended  to  commence  the  delivery  of  such  spirits 
or  wines. 

Act  March  2,  1799,  c.  22,  |  37,  1  Stat  658. 

The  rates  of  duty  on  apirita,  winea,  etc.,  were  prescribed  by  the  Underwood 
Tarifif  Act  of  Oct  3,  1913,  c.  16,  §  I,  Schedule  H,  ante,  |  5291,  pars.  237-249. 

Cited  without  definite  application, 
tJ.  S.  V.  Legg  (1901)  105  Fed.  930,  933, 
45  O.  O.  A.  134. 

§  5492,  (R.  S.  §  2795.)     Sea-stores  to  be  specified. 

In  order  to  ascertain  what  articles  ought  to  be  exempt  from  duty 
as  the  sea-stores  of  a  vessel,  the  master  shall  particularly  specify  the 
articles,  in  the  report  or  manifest  to  be  by  him  made,  designating 
them  as  the  sea-stores  of  such  vessel ;  and  in  the  oath  to  be  taken  by 
such  master,  on  making  such  report,  he  shall  declare  that  the  articles 
so  specified  as  sea-stores  are  truly  such,  and  are  not  intended  by  way 
of  merchandise  or  for  sale;  whereupon  the  articles  shall  be  free  from 
duty. 

Act  March  2, 1799,  c.  22,  |  45,  1  Stat.  661. 

Notes  of  Deoioioiis 

"Sea  stores."  —  Cordage,  ravensduck,  ter  in  his  manifest.    U.  S.  y.  Twenty- 

and  sail  cloth  are  not  "sea  stores"  but,  Three  Coils  of  Cordage   (D.  C.  1832) 

if  not  intended  for  the  use  of  the  ship,  Fed.  Cas.  No.  16,573. 

they  are  a  part  of  the  cargo.    U.  S.  v.  "Sea  stores**  in  our  tariflf  legislation 

Twenty-Four  Coils  of  Cordage  (C.  C.  are   the   stores   contained  in  incoming 

1832)  Fed.  Cas.  No.  16,566.  vessels  which  are  necessary  for  their 

"Sea  stores"  are  the  supplies  of  dif-  use  for  the  purposes  of  the  voyage;  ar- 
ferent  articles  provided  for  the  subsist-  tides  which,  brought  into  port  aboard 
ence  and  accommodation  of  the  ship's  ship,  are  to  be  consumed  aboard  or  car- 
crew  and  passengers,  and  do  not  include  ried  off  again  in  the  outward  voyage, 
coal.  U.  S.  V.  Hawley  &  Letzerich  (C.  or,  if  put  ashore  at  all,  landed  only  for 
C.  1908)  160  Fed.  734,  the  convenience  of  the  ship.     (1894)  21 

Hempen  cables  and  hawsers  are  not  Op.  Atty.  Gen.  92. 
"sea  stores."    U.  S.  v.  One  Hempen  Ca- 
ble and  One  Hempen  Hawser   (D.  C.  Decision  of  ooiiectofiF-In  the  absence 
1831)  Fed.  Cas.  No.  15,931a.  of  fraud  or  collusion,  the  decision  of  the 

Articles  purchased  abroad  for  a  ves-  collector  is  conclusive  as  to  the  rea- 

sel,  to  be  used  as  a  part  of  her  equip-  sonable  allowance  of  goods  to  be  made 

ment,  are  not  sea  stores,  and,  where  to  a  vessel  for  entry  free  of  duty,  as  sea 

they  remain  on  board  on  her  arrival,  stores.    In  re  An  Ullage  Box  of  Sugar 

they  need  not  be  reported  by  the  mas-  (D.  0. 1836)  Fed.  Cas.  No.  14,324. 

§  5493.  (R.  S.  §  2796.)  Collection  of  duty  on  excess  of  sea-stores. 
Whenever  it  appears  to  the  collector  to  whom  a  report  and  mani- 
fest of  sea-stores  are  delivered,  together  with  the  naval  officer,  where 
there  is  one,  or  alone,  where  there  is  no  naval  officer,  that  the  quan- 
tities of  the  articles,  or  any  part  thereof,  reported  as  sea-stores,  are 
excessive,  the  collector,  jointly  with  the  naval  officer,  or  alone,  as 
the  case  may  be,  may  in  his  discretion  estimate  the  amount  of  the 
duty  on  such  excess ;  which  shall  be  forthwith  paid  by  the  master, 
to  the  collector,  on  pam  of  forfeiting  the  value  of  such  excess. 
Act  March  2,  1799,  c  22,  §  45,  1  Stat.  661. 

Kotes  of  Deoisioiu 

Coileotion  of  dutyw— Equipment  of  ship  Cited    without    definite    application, 

as  subject  to  duty  as  imported  article,       U.  S.  v.  Hawley  &  Letzerich   (G.  0. 
see  notes  under  |  5291,  ante.  1908)  160  Fed.  734,  735. 

§  5494.  (R.  S.  §  2797,  as  amended,  Act  March  3, 1897,  c.  389,  §  17.) 

Forfeiture  of  sea-stores;    transfer  of  sea-stores,  etc.,  to  other 

vessels  of  same  owner. 

If  any  other  or  greater  quantity  of  articles  are  found  on  board 

such  vessel  as  sea-stores  than  are  specified  in  an  entry  of  sea-stores, 

or  if  any  of  the  articles  are  landed  without  a  permit  first  obtained 
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from  the  collector,  and  naval  officer  if  any,  for  that  purpose,  all  such 
articles  as  are  not  included  in  the  report  or  manifest  by  the  master, 
and  all  which  are  landed  without  a  permit,  shall  be  forfeited,  and  may 
be  seized;  and  the  master  shall  moreover  be  liable  to  a  penalty  of 
treble  the  value  of  the  articles  omitted  or  landed.  Sea  stores  and 
the  legitimate  equipment  of  vessels  belonging  to  regular  lines  plying 
between  foreign  ports  and  the  United  States  delayed  in  port  for  any 
cause  may  be  transferred  in  such  port  of  the  United  States  under  the 
supervision  of  the  customs  officers  from  one  vessel  to  another  vessel 
of  the  same  owner  without  payment  of  duties,  but  duties  must  be 
paid  on  such  stores  or  equipments  landed  for  con?;uraption,  except 
American  products. 

Act  March  2, 1799,  c.  22,  ^  45, 1  Stat.  661.  Act  Bfarch  8,  1897,  c  389,  §  17, 
29  Stat  691. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  provision 
beginning  with  the  words  "sea-stores  and  the  legitimate  equipment  of  vessels/* 
etc.,  to  the  end  of  the  section  as  set  forth  here.  Tills  provision  was  added  by 
amendment  by  Act  March  3,  1897,  c.  389,  |  17,  last  dted  above. 

Notes  of  Deeisioiis 

Supplies  included  in  "sea  stores."—  Forfeitures.  —    On  an    information 

'  Under    this    section   coal   is   not   "sea  against  specific  articles  as  "sea  stores'* 

stores."    U.  S.  v.  Hawley  &  Letzerich  forfeited,  they  cannot  be  adjudged  to  be 

(C.  G.  1908)  160  Fed.  734.  forfeited  as  a  part  of  the  cargo  or  mer- 

Under  this  section  goods  to  be  en-  chandise,  or  as  a  part  of  the  tackle, 

titled  to  free  entry  must  be  legitimate  etc,  of  the  ship.    U.  S.  v.  Twenty-Foar 

equipment  of  a  vessel  belonging  to  a  Coils  of  Cordage  (O.  0. 1832)  Fed.  Cas. 

regularly  plying  line,  delayed  in  port.  No.  16,566. 

this  equipment  to  be  transferred,  under  The  court  will  not  impose  a  forfeiture 

supervision,  from  another  vessel  of  the  by  implication.     It  must  be  found   in 

same  line.    U.  S.  v.  Sickel  (1915)  6  Ot  the  plain  letter  of  the  statute.    And  an 

Cust  App.  146.  importer  who  offers  goods  free  of  duty 

Steam  winches  to  be  installed  by  way  »»  ^ea  stores  is  liable  for  a  penalty,  but 

of  equipment,  making  the  vessel  ready  ^^%  ^^J^s  ^^^  ^,\  forfeited,  under  Act 

for  service  differing  from  its  previous  JJ^AoI?  S?  f  ""JP^^??  ^?!  SoP''**'  ^^• 

service,  were  not  in  a  statutory  sense  ^'  ^^^^'  *^®^  ^°®-  ^^'  ^^*^^' 

an  equipment  of  the  vessel,  but  rather  Cited    witlieut    definite     application, 

for  the  vessel,  and  were  not  entitled  to  U.  S.  v.  Curtis  (D.  C.  1883)  16  Fed. 

free  entry.     Id.  184,  188. 

§  5495.  (R.  S.  §  2798.)     Coal  for  steam-vessels. 

The  master  of  any  vessel  propelled  by  steam,  arriving  at  any  port 
in  the  United  States,  may  retain  all  the  coal  such  vessel  may  have  on 
board  at  the  time  of  her  arrival,  and  may  proceed  with  such  coal  to 
a  foreign  port,  without  being  required  to  land  the  same  in  the  United 
States  or  to  pay  any  duty  thereon. 
Act  July  7,  1838,  c.  178,  5  Stat.  288. 

Coal  was  exempt  from  duty  by  the  "Free  List"  of  the  Underwood  TarifE  Act 
of  Oct.  3, 1913,  c.  16,  S  I,  par.  451,  ante,  §  5291,  par.  451. 

Cited  without  definite  applisation, 
U.  S.  V.  Hawley  &  Letzerich  (0.  a 
1908)  160  Fed.  734,  735. 

§  5496.  (R.  S.  §  2799.)     Baggage  and  tools. 

In  order  to  ascertain  what  articles  ought  to  be  exempted  as  the 
wearing  apparel,  and  other  personal  baggage,  and  the  tools  or  im- 
plements of  a  mechanical  trade  only,  of  persons  who  arrive  in  the 
United  States,  due  entry  thereof,  as  of  other  merchandise,  but  sepa- 
rate and  distinct  from  that  of  any  other  merchandise,  imported  from 
a  foreign  port,  shall  be  made  with  the  collector  of  the  district  in 
which  the  articles  are  intended  to  be  landed  by  the  owner  thereof,  or 
his  agent,  expressing  the  persons  by  whom  or  for  whom  such  entry 
is  made,  and  particularizing  the  several  packages,  and  their  contents, 
with  their  marks  and  numbers;  and  the  person  who  shall  make  the 
entry  shall  take  and  subscribe  an  oath  before  the  collector,  declaring 
that  the  entry  subscribed  by  him  and  to  which  the  oath  is  annexed 
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contains,  to  the  best  of  his  knowledge  and  belief,  a  just  and  true  ac- 
count of  the  contents  of  the  several  packages  mentioned  in  the  entry, 
specifying  the  name  of  the  vessel,  of  her  master,  and  of  the  port  from 
which  she  has  arrived;  and  that  such  packages  contain  no  mer- 
chandise whatever  other  than  wearing  apparel,  personal  baggage,  or, 
as  the  case  may  be,  tools  of  trade,  specifying  it ;  that  they  are  all  the 
property  of  a  person  named  who  has  arrived,  or  is  shortly  expected 
to  arrive  in  the  United  States,  and  are  not  directly  or  indirectly  im- 
ported for  any  other,  or  intended  for  sale. 

Act  March  2,  1799,  c  22,  §  46,  1  Stat  661.  Act  March  3,  1823,  c  53,  § 
4,  3  Stat.  782. 

Wearing  apparel  and  similar  personal  effects  and  tools  of  trade,  etc.,  were 
comprised  in  the  "Free  List"  of  the  Underwood  Tariff  Act  of  Oct.  3.  1913,  c. 
le.  I  I,  pars.  682,  642,  ante,  |  5291,  pars.  682,  642. 

Oaths  on  entry  of  goods  were  abolished  by  the  Customs  Administrative  Act 
of  June  10.  1890,  c.  407,  ^  22,  26  Stat.  140,  amended  by  the  Payne-Aldrich 
Tariff  Act  of  Aug.  5,  1909,  c.  6,  {  28,  86  Stat.  102.  A  similar  provision  as  to 
oaths  was  made  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c  16,  §  IV,  S, 
ante,  |  6316.    A  declaration  in  lieu  of  an  oath  was  required  by  these  acts. 

Provisions  for  baggage  in  transit  to  foreign  country  were  made  by  the  Un- 
derwood Tariff  Act  of  Qct  3,  1913,  c.  116,  §  III.  CC,  post,  I  5533. 

Notes  of  Dooisioiui 

Baggagei^-As  to  form  and  effect  of  en- 
try of  passenger's  baggage  and  effects, 
see  The  Robert  Edwards  (1821)  6 
Wheat.  187,  6  L.  Ed.  238;  U.  S.  v. 
One  Pearl  Necklace  (1901)  111  Fed. 
164,  168,  169,  49  C.  O.  A  287,  56  L. 

B.  A.  130;  Dodge  v.  U.  S.  (1904)  131 
Fed.  849,  852,  65  C.  C.  A  603  (certio- 
rari denied  [1904]  25  Sup.  Gt  790,  195 
U.  S.  632,  49  L.  Ed.  353);  Harts  v. 
U.    S.    (1905)    140   Fed.   843,   848,   72 

C.  C.  A  255;  U.  S.  v.  One  Trunlt  (1912) 
192  Fed.  913,  114  C.  C.  A.  353. 

This  section  and  section  5498,  post, 
are  not  intended  to  provide  alternative 
methods  of  dealing  with  the  baggage 
of  a  passenger  entering  the  United 
States,  and  the  discretion  given  to  the 
customs  officers  by  the  latter  section  to 
make  an  examination  of  such  baggage 
does  not  dispense  with  the  necessity  of 
making  entry  in  all  cases  before  the 
baggage  can  be  landed.  U.  S.  v.  One 
Pearl  Necklace  (1901)  111  Fed.  164,  49 
C.  0.  A  287,  56  L.  R.  A.  130. 

Where  a  passenger  on  a  steamer  pur- 
chased a  pearl  necklace  before  her  de- 
parture from  Paris,  and  by  reason  of  its 
value  wore  the  same  about  her  neck 
when  she  made  her  declaration  for  duty, 
instead  of  having  the  same  among  her 
baggage,  and  the  necklace  was  visible 
on  her  person,  it  was  subject  to  declara- 
tion under  the  statutes  and  rules  regu- 
lating passengers'  baggage,  and  not  un- 
der the  regulations  providing  for  the 
importation  of  merchandise.  One  Pearl 
Chain  V.  U.  S.  (1903)  123  Fed.  371,  59 
C.  C.  A  499. 

Merchandise  for  salew— A  passenger 
from  abroad  was  not  bound  to  enter  as 
baggage  a  trunk  containing  only  mer- 
chandise  intended   for   sale,   but   was 


bound  to  indicate  its  character  to  the 
customs  officers.  U.  S.  v.  One  Trunk 
(1912)  192  Fed.  913,  114  O.  0.  A.  353, 
affirming  decree  (D.  C.  1909)  175  Fed. 
1012. 

Where  merchandise  for  sale  is  import- 
ed in  a  trunk,  separate  from  the  re- 
mainder of  a  passenger's  effects,  no  ef- 
fort being  made  to  conceal  it  among  the 
passenger's  personal  effects  or  to  have 
it  treated  as  personal  'baggage,  the  pas- 
senger is  under  no  obligation  to  declare 
it  as  baggage.  Congress  having  pre- 
scribed two  independent  systems  of 
formalities  for  the  Importation  of  per- 
sonal effects  and  of  merchandise  not  per- 
sonal effects,  each  complete  in  itself, 
under  this  section  and  Customs  Admin- 
istrative Act,  §  4  (post,  §  5522),. respec- 
tively, it  could  not  have  been  intended 
that  both  should  be  applicable  to  mer- 
chandise imported  by  a  passenger  ar- 
riving in  the  United  States,  but  not  at- 
tempted to  be  concealed  by  dressing  it 
up  as  baggage.  U.  S.  v.  One  Trunk  (D. 
0.  1909)  175  Fed.  1012,  decree  affirmed 
(1912)  192  Fed.  913, 114  C.  0.  A.  353. 

Wearing  apparelw— "Wearing  apparel" 
defined.  Astor  v.  Merrltt  (1884)  4  Sup. 
Ct.  413,  417,  111  U.  S.  202.  28  L.  Ed. 
401. 

Cited  without  definite  application, 
U.  S.  V.  Legg  (1901)  105  Fed.  930,  933, 
45  C.  C.  A.  134;  U.  S.  v.  One  Peari 
Chain  (1905)  139  Fed.  513,  71  C.  C. 
A.  500;  U.  S.  V.  A  Lot  of  Jewelry,  etc. 
(D.  C.  1894)  59  Fed.  684,  687;  U.  S. 
V.  One  Peari  Chain  (D.  C.  1904)  139 
Fed.  510;  U.  S.  v.  One  Trunk  (D.  C. 
1909)  171  Fed.  772  (affirmed  [1911] 
184  Fed.  317,  106  C.  C.  A.  459) ;  U.  S. 
V.  Chesbrough  (D.  C.  1910)  176  Fed. 
778,  781. 

§  5497.  (R.  S.  §  2800.)     Bond  that  owner  shall  make  oath  required 
from  agent. 

Whenever  the  person  making  entry  of  any  articles  as  wearing  ap- 
parel, personal  baggage,  tools,  or  implements,  is  not  the  owner  of 
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them,  he  shall  give  bond  with  one  or  more  sureties,  to  the  satisfaction 
of  the  collector,  in  a  sum  equal  to  the  duties  on  like  articles  imported 
subject  to  duty,  upon  the  condition  that  the  owner  of  the  articles 
shall,  within  one  year,  personally  make  an  oath  such  as  is  prescribed 
in  the  preceding  section. 

Act  March  2,  1790,  c.  22,  {  46,  1  Stat.  661. 

See  note  to  R.  S.  ^  2790,  ante,  fi  6406,  as  to  abolition  of  oaths. 

Cited  without  definite  application,  Chain  (1005)  130  Fed.  513,  71  C.  O.  A. 
U.  S.  V.  Legg  (1001)  105  Fed.  030,  038,  500;  U.  S.  t.  One  Pearl  Chain  (I>.  C. 
45  C,  O.  A.  134;    U.  S,  t.  One  Pearl      1004)  130  Fed.  510. 

§  5498.  (R.  S.  §  2801.)     Permit  for  baggage  and  tools. 

On  compliance  with  the  two  preceding  sections,  and  not  otherwise, 
a  permit  shall  be  granted  for  landing  such  articles.  But  whenever 
the  collector  and  the  naval  officer,  if  any,  think  proper,  they  may  di- 
rect the  baggage  of  any  person  arriving  within  the  United  States  to 
be  examined  by  the  surveyor  of  the  port,  or  by  an  inspector  of  the 
customs,  who  shall  make  a  return  of  the  same ;  and  if  any  articles  are 
contained  therein  which  in  their  opinion  ought  not  to  be  exempted 
from  duty,  due  entry  of  them  shall  be  made  and  the  duties  thereon 
paid. 

Act  March  2, 1700,  c.  22,  §  46,  1  Stat  662. 

Notes  of  Deoiaions 

Examination  of  baggage^— The  discre-         Cited    witliout    definite    applleation, 

tion  given  to  customs  officers  to  make  an  The  Robert  Edwards  (1821)  6  Wheat 

examination  of  baggage  does  not  dis-  187,  5  L.  Ed.  238;    One  Pearl  Chain 

pense  with  the  necessity  of  making  the  ▼.  U.  S.  (1003)  123  Fed.  371,  374,  59 

entry  required  by  section  5406,  ante,  in  C.  G.  A.  400;  U.  S.  t.  One  Pearl  Chain 

aU   cases  before   the  baggage  can  be  (1005)  130  Fed.  513,  71  0.  C.  A.  500: 

landed.     U.  S.  y.  One  Pearl  Necklace  U.  S.  ▼.  One  Pearl  Chain  (D.  C.  1904) 

(1001)  Ul  Fed.  164,  168,  40  C.  a  A.  130  Fed.  510. 
287,  56  li.  R.  A-  130. 

§  5499.  (R.  S.  §  2802.)     Penalty  for  concealing  dutiable  articles  in 

baggage. 
Whenever  any  article  subject  to  duty  is  found  in  the  baggage  of 
any  person  arriving  within  the  United  States,  which  was  not,  at  the 
time  of  making  entry  for  such  baggage,  mentioned  to  the  collector 
before  whom  such  entry  was  made,  by  the  person  making  entry,  such 
article  shall  be  forfeited,  and  the  person  in  whose  baggage  it  is  found 
shall  be  liable  to  a  penalty  of  treble  the  value  of  such  article. 

Act  March  2,  1700,  c  22,  |  46,  1  Stat.  662. 

forfeiture  for  false  entry,  etc,  was  provided  for  by  the  Underwood  Tariff 
Act  of  Oct.  3, 1013,  c.  16,  {  III,  H,  post,  §  5526. 

Hotes  of  Deciaioiis 

1.  Proceedings  to  forfeit.  offense,  and  does  not  require  proof  of 

«•   Intent  Intent.     (1000)  23  Op.  Atty.  Gen.  63. 

8.    MentloiL  of  articles.  **    ■  ^     m.     -^  .,  .   .     .  . 

4.    Defenses.  *•  i»tentw— Evil  intent  is  not  a  neces- 

6.  Dutiable  articles  "found  In   the  bag-  sary  ingredient  in  incurring  the  forfei- 

gage."  ture  or  penalty.     U.  S.  y.  One  Pearl 

«.   Baggage.  Necklace    (1001)    111   Fed.    164,    168, 

7.  Exemption  from  duty.  40  c.  0.  A.  287,  56  L.  R.  A.  130. 

8.  Imports  from  PhUlpplne  Islands.  This  section  does  not  make  the  ele- 
10  ImSSJuom  ^^^^  ^^  fraudulent  intent  an  ingredient 
u!  Bar  of  pro^lngs.  <>'  **».«  ^ause  of  forfeiture  and  if  at 
12.   Extent   of   forfeiture.  any  time  while  the  entry  is  being  made 

and  before  it  is  completed  there  is  a 

I.  Proceeding  to  forfelt^-See  |  6786,  disclosure  by  the  passenger  which  is 

post.  sufficient   to   put  the  customs   officera 

An  information  under  this  section  for  upon  an  inquiry  as  to  dutiable  character 

the  forfeiture  of  goods  is  a  civil  ac-  of  any  of  the  contents  of  the  baggages, 

tion.    U.  S.  V.  Cbesbrough  (D.  G.  1010)  such    disclosure    constitutes    siuffident 

176  Fed.  778,  786.  mention  to  the  collector  before  whom 

A  proceeding  in  rem  to  forfeit  pre-  such  entry  is  being  made,  notwithstand- 

sents  a  dvil  liability  rather  than  an  ing  they  were  not  mentioned  in  the  en- 
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tjj  or  dedacatioD.  One  Pearl  Chain 
▼.  U.  S.  (1903)  123  Fed.  371,  375,  69 
C.  C.  A.  4»9. 

Frandulent  intent  is  not  an  ingredient 
of  the  canse  of  forfeiture  and  dutiable 
articles  found  in  the  handbag  of  a  pas- 
senger after  said  passenger  had  entered 
other  dutiable  articles  were  subject  to 
the  enforcement  of  the  penalties  pre- 
scribed by  said  section.    Dodge  t.  U.  S. 

(1904)  131  Fed  849,  65  C.  G.  A.  603, 
writ  of  certiorari  denied  (1904)  25  Sup. 
Ct  790,  195  U.  S.  632,  49  L.  Ed.  353. 

Mere  intent  to  smuggle  goods  will  not 
work  a  forfeiture  under  the  laws  of  the 
United  States.  Though  goods  are 
brought  in  with  intent  to  smuggle  them, 
they  may  not  be  seized  while  the  per- 
sons importing  them  may  yet  change 
their  minds  and  observe  the  necessary 
formalities  in  due  season.  U.  S.  y.  One 
Pearl  Chain  (1905)  139  Fed.  513,  71  0. 
C.A.500. 

On  arrival  in  the  United  States  a  pas- 
senger in  entering  his  baggage,  omitted 
to  mention  to  the  customs  officers  cer- 
tain dutiable  articles  contained  therein. 
Held,  that  he  thereby  became  liable  to 
the  penalties  provided  in  this  section, 
irrespective  of  intent    Harts  v.  U.  S. 

(1905)  140  Fed.  843.  72  O.  C.  A.  255, 
affirming  Judgments  U.  S.  v.  Harts  (D. 
C.  1904)  131  Fed.  886.  and  Same  v. 
Sixteen  Bolts  of  SUk  (D.  0.  1904)  139 
Fed.  1008. 

Section  5496,  ante,  and  this  section, 
do  not  apply  where  the  claimant  was 
ignorant  of  the  fact  that  the  articles 
were  on  board.  U.  S.  v.  Two  Baskets 
(1913)  205  Fed.  37,  123  O.  C.  A.  310. 

On  the  examination  of  a  passenger's 
baggage  dutiable  articles  were  found 
placed  in  the  skirts  of  dresses  in  such 
a  way  that  they  could  not  be  seen  until 
the  skirts  were  unfolded.  Held,  that 
this  evidence  would  not  justify  the 
condusion  that  the  owner  of  the  bag- 
gage had  intended  to  avoid  the  payment 
of  duty  upon  such  articles.  XT.  S.  v. 
Harts  (D.  C.  1905)  131  Fed.  886,  judg- 
ment affirmed  Harts  v.  TJ.  S.  (1905)  140 
Fed.  843,  72  C.  C.  A.  255. 

Evil  intent  is  not  a  necessary  in- 
gredient in  incurring  the  forfeiture  or 
penalty.    Id. 

The  penalties  denounced  by  this  sec- 
tion apply  where  any  article  subject  to 
duty  is  found  in  the  baggage  and  not 
mentioned  at  the  time  of  making  entry 
thereof,  and  this  is  true  whether  the 
person  bringing  hi  the  baggage  knew 
that  tHe  articles  were  dutiable  or  not, 
and  though  he  was  free  from  any  in- 
tent to  d#»fraud.  IT.  S.  v.  Chesbrough 
(D.  C.  1910)  176  Fed.  778. 

A  violation  of  this  section  becomes 
the  misdemeanor  denounced  by  section 
S  5785,  post,  when  done  fraudulently 
or  knowingly.     Id. 

3.  Mention  of  artlcles^-Any  dutiable 
article  found  in  the  baggage  of  a  pas- 
senger entering  the  United  States,  which 
was  not  at  the  time  of  making  the  en- 
try of  the  baggage  "mentioned  to  the 


collector  before  whom  such  entry  was 
made  by  the  person  making  the  entry," 
is  forfeitable;  but  it  is  a  sufficient  **men- 
tion*'  of  an  article  to  avoid  forfeiture 
if  it  is  called  to  the  attention  of  the 
officer  who,  as  representative  of  the 
collector,  takes  the  entry  or  declaration, 
although  it  is  not  mentioned  therein. 
U.  S.  V.  One  Pearl  Necklace  (1901)  111 
Fed.  164,  49  C.  C.  A.  287,  56  L.  R.  A. 
130. 

A  passenger  arriving  in  the  United 
States,  on  filling  out  the  printed  form 
furnished  by  the  customs  officers  for 
the  declaration  and  entry  of  baggage, 
struck  out  the  clause  referring  to  the 
itemized  description  that  is  required  of 
the  various  articles  of  baggage,  and  in- 
serted instead  a  description  of  the 
pieces  of  baggage  he  had.  as  consisting 
of  certain  numbers  of  trunks,  valises, 
etcv,  and  said  nothing  as  to  what  articles 
were  contained  therein.  Held,  that  this 
was  not  sufficient  to  put  the  customs 
officers  on  inquiry  as  to  the  dutiable 
character  of  the  contents  of  the  pack- 
ages, so  as  to  constitute  a  sufficient 
''mention"  of  the  articles.  Harts  v.  U. 
S.  (1905)  140  Fed.  843,  72  C.  C.  A.  255. 
affirming  judgments  U.  S.  v.  Harts  (D. 
C.  1904)  131  Fed.  886.  and  Same  v.  Six- 
teen Bolts  of  SUk  (D.  O.  1904)  139 
Fed.  lOOa 

A  person  coming  into  the  United 
States,  and  having  in  possession  a  valu- 
able pearl  chain,  silk  wearing  apparel, 
and  other  articles,  had  made  a  declara- 
tion on  board  the  vessel  as  to  certain 
"wearing  apparel,  value  not  known," 
had  proceeded  to  the  portion  of  the 
dock  adjacent  to  the  vessel  that  had 
been  roped  off  for  convenient  examina- 
tion of  passengers'  effects,  and  was 
there  awaiting  opportunity  to  give  the 
information  necessary  for  completing 
the  entry;  but  before  this  opportunity 
had  been  given,  the  pearl  chain  was 
seized  as  illegally  imported.  Held,  that 
the  phrase  "wearing  apparel"  was  a 
sufficient  mention  of  the  chain,  and  that 
the  seizure  was  illegal.  U.  S.  v.  One 
Pearl  Chain  (1905)  139  Fed.  513.  71 
C.  C.  A.  500. 

If,  instead  of  requiring  a  passenger 
to  make  due  entry  of  dutiable  articles 
which  such  passenger  imports,  govern- 
ment officers  elect  to  seize  them  before 
the  passenger  is  called  upon  to  complete 
his  entry,  he  is  not  to  be  held  responsi- 
ble for  failure  to  complete  the  entry,  if 
he  mentions  the  articles  as  required 
by  law,  when  he  first  made  his  entry. 
Id. 

Where  the  form  of  declaration  for  en- 
try of  the  personal  baggage  and  effects 
of  a  passenger  prescribed  by  the  treas- 
ury department,  and  used  by  the  cus- 
toms officers,  does  not  call  for  an  enu- 
jneration  of  the  Contents  of  packages, 
as  provided  for  in  |  5496,  ante,  it  must 
be  regarded  as  a  waiver  of  such  enu- 
meration, and  an  election  to  proceed 
hy  the.  alternative  method  of  examina- 
tion, prorylded  Ji>y  f  .5498^  ante;  and,  un- 
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less  there  is  fraud  or  intentional  con- 
cealment by  the  passenger,  he  cannot  be 
subjected  to  the  forfeiture  under  this 
section  of  articles  which  are  in  fact  per- 
sonal baggage  or  effects,  because  they 
are  not  specifically  described  in  such  dec- 
laration, although  they  may  be  dutiable 
on  account  of  excessive  value,  as  the 
penalty  of  forfeiture  here  prescribed  ap- 
plies only  to  entries  required  under  { 
5496,  ante,  to  obtain  a  permit  for  the 
landing  of  the  articles  specified  therein 
without  examination.  U.  S.  v.  One 
Pearl  Necklace  (D.  0.  1900)  105  Fed. 
357. 

Passenger's  baggage  declaration,  spec- 
ifying only  a  "trunk,"  without  any  men- 
tion of  its  contents,  was  sufficient;  spec- 
ification of  the  "trunk"  being  equivalent 
to  mention  of  its  contents.  17.  S.  ▼.  One 
Trunk  (D.  C.  1909)  171  Fed.  772, 
judgment  affirmed  (1911)  184  Fed.  317, 
106  C.  C.  A.  459. 

4.  Defenses^-The  fact  that  the  print- 
ed form  for  entry  of  baggage  prepared 
by  the  treasury  department  and  present- 
ed to  passengers  entering  the  country 
for  signature  is  misleading  and  unintel- 
ligible, or  that  it  is  not  properly  filled 
out  by  the  customs  officers,  will  not  re- 
lieve a  passenger  from  the  forfeiture 
consequent  upon  his  failure  to  mention 
to  the  officer  articles  which  are  dutia- 
ble. tJ.  S.  V.  One  Pearl  Necklace  (1901) 
111  Fed.  164,  49  0.  C.  A.  287,  56  L.  R. 
A.  130. 

5.  Dutiable  articles  "found  In  the  bag- 
gage."—Inasmuch  as  articles  for  sale 
which  accompany  a  person  arriving  in 
the  United  States,  but  which  are  not 
classed  by  the  passenger  as  baggage,  are 
not  required  to  be  declared  at  the  same 
time  as  the  passenger's  personal  bag- 
gage, an  intentional  misstatement  at 
that  time  of  the  value  of  such  articles 
does  not  make  the  articles  forfeitable, 
because  the  importer  was  under  no 
obligation  to  enter  them  or  declare  their 
value  at  that  time,  under  this  section 
or  §  5496,  ante,  relating  to  "bai^gage." 
U.  S.  V.  One  Trunk  (D.  0.  1909)  175 
Fed.  1012,  decree  affirmed  (1912)  192 
Fed.  913,  114  C.  C.  A.  353. 

6.  Baggage.— Personal  effects  do  not 
cease  to  be  baggage  by  being  so  dispos- 
ed on  the  person  as  to  be  covered  from 
view  by  the  passenger's  dress.  U.  S. 
V.  One  Pearl  Chain  (1905)  139  Fed. 
513,  71  C.  C.  A.  500. 

Precious  stones  carried  loose  in  a 
pocket  of  a  passenger  arriving  in  the 
Ignited  States,  though  not  "baggage** 
within  the  common-law  definition  of 
that  term,  are  baggage  within  this  sec- 
tion: and  the  passenger  is  bound  to 
declare  them  in  the  same  way  as  ar- 
ticles contained  in  his  trunk.  tJ.  S. 
V.  2I8V2  Carats  Loose  Emeralds  (D.  O. 
1907)  153  Fed.  643,  judgment  affirmed 
Two  Hundred  and  Eighteen  and  one- 
half  Carats  Loose  Emeralds  v.  U.  S. 
(1907)  154  Fed.  839,  83  0.  0.  A.  475. 
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7.  Exemption  from  duty.— An  exemp- 
tion from  duty  is  lost  by  failure  to 
comply  with  this  section.  "Dodge  v- 
U.  S.  (1904)  131  Fed.  849,  850,  65  C. 
C.  A.  603  (certiorari  denied  [1904]  25 
Sup.  Ct.  790,  195  U.  S.  632,  49  L.  E3d. 
353);  Harts  v.  U.  S.  (1905)  140  Fed. 
843,  72  C.  O.  A.  255  (affirming  judg- 
ments U.  S.  V.  Harts  [D.  C.  1904]  131 
Fed.  886,  and  Same  v.  Sixteen  Bolts 
of  Silk  [D.  C.  1904]  139  Fed.  1008). 

The  statute  does  not  contemplate  that 
in  an  action  to  enforce  the  forfeiture 
or  penalty  prescribed,  the  court  shall 
be  required  to  make  an  appraisement 
of  the  value  of  such  articles  for  the 
purpose  of  ascertaining  what  portion 
would  have  been  entitled  to  admission 
free  of  duty  if  a  proper  declaration  and 
entry  thereof  had  been  made.  U.  S. 
V.  Harts  (D.  C.  1904)  131  Fed.  886. 
judgment  affirmed  Harts  v.  XT.  S.  (1905) 
140  Fed.  843,  72  C.  C.  A.  255. 

8.  Imports  from  Philippine  lelands.^- 
This  section  is  not  inapplicable  to  ar- 
ticles brought  from  the  Philippine  Is* 
lands.  Harts  v.  U.  S.  (1905)  140  Fed. 
843,  72  C.  O.  A.  255,  affirming  judif- 
ments  U.  S.  v.  Harts  (D.  C.  1904)  131 
Fed.  886,  and  Same  v.  Sixteen  Bolts 
of  Silk  (D.  C.  1904)  139  Fed.  1008. 

9.  Informatlon^-In  a  proceeding  to 
condemn  goods  seized  as  forfeited, 
where  a  motion  is  made  to  dismiss  after 
the  government's  evidence  is  in,  bnt 
the  ground  of  the  motion  is  not  stated, 
any  defect  in  the  information  which 
could  have  been  availed  of  by  demur- 
rer, exception,  or  motion  to  dismiss  at 
the  trial,  made  on  the  ground  of  such 
defect,  or  by  a  motion  in  arrest  of  judg- 
ment, must  on  appeal  be  considered  as 
waived,  or  as  cured  by  the  verdict  of 
condemnation.  Friedenstein  v.  U.  8. 
(1888)  125  U.  S.  224,  8  Sup.  Ct  838, 
31  L.  Ed.  736. 

10.  Instructions^— A  charge  that  the 
government  has  a  lien  on  the  property 
and  can  recover  the  duty,  though  ver- 
dict for  defendant  is  rendered,  is  ir- 
relevant to  the  issues.  U.  S.  v.  One 
Pearl  Necklace  (1901)  111  Fed.  164, 
49  C.  C.  A.  287,  56  L.  R.  A.  130. 

1 1.  Bar  of  proceedlnoe^— It  seems  that 
this  section  has  no  application  where 
the  goods  have  been  successfully  pass- 
ed through  the  customhouse  without 
discovery.  U.  S.  v.  Five  Packages  of 
Tapestry  (D.  C.  1902)  114  Fed.  496. 

Dutiable  articles  in  the  baggage  of  a 
person  arriving  in  the  United  States 
from  abroad  became  forfeitable  under 
this  section,  because  not  mentioned  to 
the  Collector  of  Customs  at  the  time 
of  entry;  but  before  they  were  seized 
their  owner  was  permitted  to  make  a 
lawful  entry  and  pay  the  proper  duty. 
Held,  that  such  occurrences  subsequent 
to  the  accrual  of  the  right  of  forfei- 
ture would  not  waive  such  right,  nor 
estop  the  United  States  from  asserting 
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it.     U.  S.  ▼.  One  Purple  Cloth  Costume  sonal  effects  only  and  not  subject  to 

(D.  C.  1907)  158  Fed.  899.  duty,  but  it  turned  out  on  examination 

An  acquittal  of  crime  charged  under  that   the    packages   contained    dutiable 

S  5785,  post,  is  no  bar  to  proceedings  merchandise     of     considerable     value, 

in    rem  under  this  section.     U.   S.  v.  held,  that  the  entire  packages  were  not 

Ghesbrough    (D.    C.    1910)    176    Fed.  forfeitable,  but  only  the  dutiable  mer- 

778,  785.  chandise,   the  case  being  governed  by 

An  acquittal  on  the  charge  of  smug-  this  section,  which  is  unaffected  by  the 

gling  under  section  5548,  post,  and  of  provisions  of  section  12  of  the  act  of 

illegal  importation  under  section  5785,  June    22,    1874.      See    §    5526,    post 

post,  is  not  a  bar  to  a  proceeding  in  (1886)  18  Op.  Att^.  Gen.  326. 
rem    to   forfeit   the   goods   «ndej   this  qj^^j     without    definite    application, 

BecUon  and  section  5763,  post     (1900J  ^^^^  ^   ^J.  S.  (1899)  19  Sup.  Ct.  254, 

23  Op.  Atty.  Gen,  63.  261,  172  U.  S.  434,  43  L.  Ed.  505;   U. 

12.  Extent  of  forfeiture.— Where  an  S.  v.  Legg  (1901)  105  Fed.  930,  933,  45 

importation  of  packages  was  entered  at  C.  C.  A.  134;    IJ.  S.  v.  Curtis  (D.  C. 

the   custom   house   as   containing  per-  1883)  16  Fed.  184,  188. 

(R.  S.  §  2803.  Superseded.) 
This  section  provided  that  baggage,  etc.,  in  transit  to  a  foreign  country, 
might  be  delivered  by  the  parties  having  it  in  charge  to  the  collector,  to  be  re- 
tained without  payment  of  duty,  and  delivered  to  such  parties  on  their  depar^ 
ture  for  their  foreign  destination.  It  was  superseded  by  the  Customs  Adminis- 
trative Act  of  June  10,  1890,  c.  407,  §  28,  26  Stat  141,  amended  by  the  Payne- 
Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat  104,  and  further  amend- 
ed by  the  Underwood  Tariff  Act  of  Oct  3,  1913,  c.  16,  §  III,  CC,  post,  |  5533, 
which  acts  re-enacted  the  provision,  with  additions. 

§  5500.  (R.  S.  §  2804,  as  amended,  Act  Aug.  27,  1894,  c.  349,  §  26.) 
Entry,  etc.,  of  cigars. 
No  cigars  shall  be  imported  unless  the  same  are  packed  in  boxes 
of  not  more  than  fivQ  hundred  cigars  in  each  box;  and  no  entry  of 
any  imported  cigars  shall  be  allowed  of  less  quantity  than  three  thou- 
sand in  a  single  package;  and  all  cigars  on  importation  shall  be 
placed  in  public  store  or  bonded  warehouse,  and  shall  not  be  removed 
therefrom  until  the  same  shall  have  been  inspected  and  a  stamp  af- 
fixed to  each  box  indicating  such  inspection,  and  also  a  serial  number 
to  be  recorded  in  the  custom  house.  And  the  Secretary  of  the  Treas- 
ury is  hereby  authorized  to  provide  the  requisite  stamps,  and  to  make 
all  necessary  regulations  for  carrying  the  above  provisions  of  law  into 
effect 

Act  July  28,  1866,  c.  298,  i  1,  14  Stat.  328.  Act  Aug.  27,  1894,  c  349,  g 
26,  28  Stat.  552. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  after  the  words  '*and  a  stamp  affixed  to  each  box  indicating  such  inspec- 
tion," the  words  "with  the  date  thereof,"  and  inserting  instead  thereof  the 
words  "and  also  a  Serial  number  to  be  recorded  in  the  Qustom-house,"  making 
the  section  read  as  set  forth  here,  by  the  Wilson  Tariff  Act  of  Aug.  27,  1894, 
c  349,  I  26,  cited  above. 

The  rates  of  duty  on  cigars,  etc.,  were  prescribed  by  the  Underwood  Tariff 
Act  of  Oct  3,  1913,  c.  16,  §  I,  Schedule  F,  ante,  §  5291,  pars.  181-185. 

Notes  of  Deoisions 

Effect  of  section^— The  criminal  fea-      opinion  the  importation  does  not  involve 
ture   of   section   5785,    post,    punishing      fraud.     (1903)  24  Op.  Atty.  Gen.  588. 
imlawful  importations,  is  not  affected  by  Importations  from  Philippine  Islands. 

isSr.**^^^-^  ?;o^%7i:  ^""^^^^   ^^'  ^'      -"^^^  section  applies  to  cigars  coming 
1895)  66  Fed.  713,  715.  into  the  United  States  from  the  i'hilip- 

Fraud.— The  Secretary  of  the  Treas-      P*°®  Islands.    (1911)  29  Op.  Atty.  Gen. 
nry   may    release    cigars    imported    in      '^^' 

violation  of  this  section,  on  payment  of  Cited     without     definite    application, 

a  fine  equal  to  the  duty,  when  in  his      Harts  v.  U.  S.   (1905)   140  Fed.  843, 

849,  72  C.  C.  A.  255. 

§  5501.  (R.  S.  §  2805.)     Oaths,  how  taken. 

All  oaths  to  be  taken  upon  making  of  any  of  the  reports  or  entries, 

or  respecting  any  of  the  acts  mentioned  in  this  chapter,  whether  by 

a  master  of  any  vessel,  or  the  owner  or  consignee  of  any  merchandise, 

his  factor  or  agent,  or  by  any  other  person,  shall  be  administered  by 
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■the  collector,  or  officer  to  or  with  whom  the  report  or  entry  is  made, 
and  shall  be  reduced  to  writing,  and  subscribed  by  the  person  taking 
and  by  the  person  administering  the  oath. 
Act  March  2,  1790,  c.  22,  {  49,  1  Stat  064. 

This  section  was  superseded  to  a  great  extent  by  the  Customs  Administratiye 
Act  of  June  10,  1800,  c.  407,  §  22,  26  Stat.  140,  amended  by  the  Payne-Aldrich 
Tariff  Act  of  Aug.  6,  1909,  c.  6,  §  28,  36  Stat  102,  which  aboUshed  aU  oaths 
administered  by  officers  of  the  customs,  except  as  provided  in  said  acts  other 
sections  of  which  repealed  provisions  requiring  oaths  by  importers,  etc.,  on  en- 
tries, etc.,  and  required,  instead  of  such  oaths,  declarations  similar  in  sub- 
stance. A  similar  provision  as  to  oatlis  was  made  by  the  Underwood  Taziif 
Act  of  Oct  3,  1913,  c.  16,  §  IV,  S,  ante,  §  5316. 

A  provision  for  designating  clerks  and  inspectors  to  administer  oaths,  was 
made  by  Act  Sept  30,  1890,  c  1126,  post,  I  5502. 

§  5502.  (Act  Sept.  30,  1890,  c.  1126.)  Oaths  to  be  administered 
by  clerks  and  inspectors  of  customs. 
Such  clerks  and  inspectors  of  customs  as  the  Secretary  of  the 
Treasury  may  designate  for  the  purpose  shall  be  authorized  to  ad- 
minister oaths,  such  as  deputy  collectors  of  customs  are  now  au- 
thorized to  administer,  and  no  compensation  shall  be  paid  or  charge 
made  therefor.    (26  Stat.  511.) 

This  was  a  provision  of  tbe  deficiency  appropriation  act  for  the  fiscal  year 
1880,  cited  above. 

See  note  to  R.  S.  §  2806,  ante,  |  5601,  as  to  abolition  of  oaths  administered 
by  officers  of  the  customs. 

§  5503.  (R.  S.  §  2806.)     Manifests  of  cargo  required. 

No  merchandise  shall  be  brought  into  the  United  States,  from  any 
foreign  port,  in  any  vessel  unless  the  master  has  on  board  manifests 
in  writing  of  the  cargo,  signed  by  such  master. 

Act  March  2, 1709,  c  22,  §  23,  1  Stat  644.  Act  July  18,  1866,  c  201,  |  25, 
14  Stat.  184. 

Notes  of  Deoisloiui 

Foreign  ports^-The  master  of  a  yes-  must  be  regarded  as  brought  from  a 

sel  entering  a  port  of  the  United  States  foreign   port     United    States   y.    The 

with  merchandise  subject  to  duty  con-  Coquitlam  (D.  G.  1803)  67  Fed.  706. 

signed  to  such  port  is  bound  to  deliver  An  American  yessel  in  ballast,  arriv- 

his   manifest,    though   he   intend    such  ing  in  March  or  April,  1902,  at  Port 

merchandise  to  be  returned  to  a  for-  Townsend,    Wash.,    from    Manila,    did 

eign  port.    The  Fame  (D.  G.  1858)  Fed.  not  arrive  from  a  foreign  port  within 

Gas.  No.  4,633.  the  meaning  of  the  laws  requiring  the 

Where  a  vessel  bound  from  a  foreign  making  of  entry  and  the  sending  of  a 

port  to  a  port  of  the  United  States  re-  copy  of  the  manifest     (1902)  24  Op. 

ceives  cargo  on  the  high  seas,  and  brings  Atty.  Gen.  27. 
it  into  the  United  States,  such  cargo 

§  5504.  (R.  S.  §  2807,  as  amended,  Act  June  3,  1892,  c.  86,  §  1.) 
What  must  be  stated  in  manifest. 
Every  manifest  required  by  the  preceding  section  shall  contain : 
First.  The  name  of  the  ports  where  the  merchandise  in  such  mani- 
fest mentioned  were  taken  on  board,  and  the  ports  within  the  United 
States  for  which  the  same  are  destined ;  particularly  noting  the  mer- 
chandise destined  for  each  port  respectively.  Provided,  however. 
That  the  master  of  a  vessel  laden  exclusively  either  with  sugar,  coal, 
salt,  hides,  dyewoods,  wool,  or  jute  butts,  consigned  to  one  con- 
signee, arriving  at  a  port  for  orders,  may  be  permitted  to  destine 
such  cargo  or  determine  its  disposition  "for  orders,"  upon  entering 
the  vessel  at  the  custom-house,  and,  within  fifteen  days  afterward 
and  before  the  unloading  of  any  part  of  the  cargo,  to  amend  the  mani- 
fest by  designating  the  actual  port  of  discharge  of  such  cargo :  Pro- 
vided further,  That  in  the  event  of  failure  to  designate  the  port  of 
discharge  within  fifteen  days  such  cargo  must  be  discharged  at  the 
port  where  the  vessel  entered. 

Second.  The  name,  description,  and  build  of  the  vessel;  the  true 
admeasurement  or  tonnage  thereof;   the  port  to  which  such  vessel 
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belongs;   the  name  of  each  owner,  according  to  the  register  of  the 
same ;   and  the  name  of  the  master  of  such  vessel. 

Third.  A  just  and  particular  account  of  all  the  merchandise,  so 
laden  on  board,  whether  in  packages  or  stowed  loose,  of  any  kind 
or  nature  whatever,  together  with  the  marks  and  numbers  as  marked 
on  each  package,  and  the  number  or  quantity  and  description  of 
the  packages  in  words  at  length,  whether  leaguer,  pipe,  butt,  punch- 
eon, hogshead,  barrel,  keg,  case,  bale,  pack,  truss,  chest,  box,  band- 
box, bundle,  parcel,  cask,  or  package,  of  any  kind  or  sort,  describ- 
ing the  same  by  its  usual  name  or  denomination. 

Fourth.  The  names  of  the  persons  to  whom  such  packages  are  re- 
spectively consigned,  agreeably  to  the  bills  of  lading  signed  for  the 
same,  unless  when  the  goods  are  consigned  to  order,  when  it  shall 
be  so  expressed  in  the  manifest. 

Fifth.  The  names  of  the  several  passengers  on  board  the  vessel, 
distinguishing  whether  cabin  or  steerage  passengers,  or  both,  with 
their  baggage,  specifying  the  number  and  description  of  packages 
belonging  to  each  respectively. 

Sixth.  An  account  of  the  sea-stores  remaining,  if  any. 

Act  March  2,  1799,  c  22,  {  23,  1  Stat  644,  645.  Act  June  3,  1892,  c.  86,  | 
1,  27  Stat  41. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  two  pro- 
visos following  the  words  "respectively,"  in  the  first  subsection  thereof  as  set 
forth  here.  These  provisos  were  added  by  amendment  by  Act  June  3,  1892,  c. 
86,  last  cited  above. 

Provisions  relating  to  lists  of  passengers,  etc.,  to  be  delivered  with  the  mani- 
fest of  the  cargo,  were  made  by  Act  Feb.  9,  1905,  c  564,  post,  i  8010. 

Notea  of  Deoisioiui 

Liability  of  vossel  to  shipper  for  neg-  must  show  by  whom  shipped  out  and 

loot  to  present  proper  manifesto— The  to  whom  consigned  inward.    The  Ariel 

vessel  is  liable  for  the  neglect  of  the  (D.  C.  1867)  Fed.  Cas.  No.  527. 

master  to  present  a  proper  manifest  Where    the    captain    of   a   vessel   is 

preventing  the  owner  of  the  goods  ship-  obliged  by  law  to  deliver  a  manifest  of 

ped   from    passing    them    through    the  his  cargo,  he  does  not  comply  unless 

customhouse.     The    Zenobia     (D.     O.  he  exhibits  a  true  and  accurate  one. 

1847)  Fed.  Cas.  No.  18,209.  Phile  v.  The  Anna  (1787)  1  Dall.  197. 

Contents  of  manlfest^Articles  pur-  Evidenco— Parol  evidence  is  not  ad- 
chased  abroad  for  a  vessel,  to  be  used  missible  to  control  the  intention  as 
as  a  part  of  her  equipment,  are  not  expressed  on  the  face  of  the  manifest 
sea  stores,  and,  where  they  remain  on  ghowing  the  vessel  and  cargo  to  be 
board  on  her  arrival,  they  need  not  consigned  to  an  American  port  The 
be  reported  by  the  master  m  his  mani-  y^me  (D.  0.  1858)  Fed.  Cas.  No. 
fest  U.  S.  V.  Twenty-Three  Coils  of  arqq 
Cordage  (D.  C.  1882)  Fed.  Cas.  No.  ' 
16,573.  Cited    without    deflnlto    application. 

The    manifest    must    name    shipper,  U.  S.  v.  The  Walla  Walla  (D.  C.  1891) 

and  in  case  of  return  of  part  of  cargo  44  Fed.   796. 

§  5505.  (R.  S.  §  2808.)     Merchandise  destined  to  different  ports  or 
districts. 
If  merchandise  shall  be  imported,  destined  to  be  delivered  in 
different  districts  or  ports,  the  quantities  and  packages  so  destined 
to  be  delivered  shall  be  inserted  in  successive  order  in  the  manifest ; 
and  all  spirits  and  wines  constituting  the  whole  or  any  part  of  the 
cargo  of  any  vessel  shall  also  be  inserted  in  successive  order,  dis- 
tinguishing the  ports  to  which  the  same  may  be  destined,  and  the 
kinds,  qualities,  and  quantities  thereof. 
Act  March  2,  1799,  c.  22,  $  23,  1  Stat  644. 

§  5506.  (R.  S.  §  2809.)     Penalty  for  failure  to  have  a  correct  mani- 
fest. 

If  any  merchandise  is  brought  into  the  United  States  in  any  ves- 
sel whatever  from  any  foreign  port  without  having  such  a  manifest 
on  board,  or  which  shall  not  be  included  or  described  in  the  manifest, 
or  shall  not  agree  therewith,  the  master  shall  be  liable  to  a  penalty 
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equal  to  the  value  of  such  merchandise  not  included  in  such  manifest ; 
and  all  such  merchandise  not  included  in  the  manifest  belongings  or 
consigned  to  the  master,  mate,  officers,  or  crew  of  such  vessel,  shall 
be  forfeited. 

Act  March  2, 1709,  c.  22,  |  24,  1  SUt  646. 

Notes  of  Deoisioiui 


1.  Forfeiture— In  general. 

Z,  Wbat  forfeitable. 

t,  "Without   having   a   manifest  on 

board." 

4.  Other  grounds  of  forfeiture^ 

6.  Intent 

6.  Sentence. 

7.  Penalty— In  general. 

8.  Intent. 

9.  Enforcement  against  yessel— In  general. 
10.  Information  or  libel. 

U.  Dismissal  as  to  master. 

12.  <: —   Evidence. 

13.  Remission. 

14.  Refusal  of  clearance  of  yesseL 

I.  Forfeiture— in  general^-The  pen- 
alty of  Act  1799  applied  only  to  arti- 
cles imported  in  a  vessel  owned  in 
whole  or  in  part  by  citizens  or  inhabit- 
ants of  the  United  States.  U.  S.  v. 
Twenty-Six  Diamond  Rings  (D.  O. 
1855)    Fed.    Cas.    No.    16,572. 

2. What  forfeitable^The  stat- 
ute applies  only  to  merchandise  be- 
longing or  consigned  to  the  master, 
mate,  officers,  or  crew;  and  other  mer- 
chandise which  is  omitted  from  the 
manifest  is  not  forfeitable  thereunder. 
The  Ooqultlam  (1896)  77  Fed.  744,  23 
O.  C.  A.  438. 

Domestic  goods  shipped  from  foreign 
port  to  aid  in  concealing  foreign  goods, 
liable  to  forfeiture.  The  Ariel  (D.  G. 
1867)  Fed.  Cas.  No.  527. 

A  steamer  with  supplies  for  a  seal- 
ing fleet  sailed  from  Victoria,  B.  C, 
and,  by  preconcerted  arrangement,  met 
vessels  of  the  fleet  at  Tonki  bay  and 
Port  Etches,  in  the  waters  of  the  Unit- 
ed States,  within  four  leagues  of  the 
shore,  and  there  transferred  to  them 
part  of  her  cargo,  and  received  seal- 
skins from  them,  in  violation  of  the 
revenue  laws.  She  was  then  seized 
and  found  to  be  without  any  manifest 
of  her  cargo.  Held,  that  the  part  of 
her  original  cargo  still  on  board,  and 
the  sealskins  received,  were  subject  to 
forfeiture.  U.  S.  v.  The  Coquitlam 
<D.  C.  1893>  57  Fed.  706. 

3. "Without   having   a   manifest 

on  board."— A  forfeiture  is  not  saved 
by  making  a  manifest  after  the  arrival 
of  the  vessel  within  the  limits  of  a 
port  of  entry  with  the  intention  of 
landing  them  there,  though  before  it 
is  demanded  by  the  customs  officer.  U. 
S.  V.  Ten  Thousand  Cigars  (C.  C. 
1855)    Fed.  Cas.  No.  16.450. 

Where  a  cargo  is  seized  for  want  of 
a  manifest  thereof,  the  master  cannot 
prevent  a  forfeiture  by  thereafter  mak- 
ing out  a  manifest  and  tendering  it  to 
the  officers  making  the  seizure. "  U.  S. 
V.  The  Coquitlam  (D.  G.  1893)  57 
Fed.  706. 


4.  -^  Other  groonds  of  forfeitvrew— 

A  forfeiture  is  incurred  where  a  false 
manifest  is  presented.  One  Hundred 
and  Thirty-Four  Thousand  Nine  Hun- 
dred and  One  Feet  of  Pine  Lumber 
(C.  C.  1858)   Fed.  Cas.  No.  10.523. 

Merchandise  brought  in  trunks  with 
personal  baggage  not  entered  on  the 
ship's  manifest  held  properly  forfeited, 
as  imported  with  an  intent  to  defraud 
the  United  States.  Lewey  v.  U.  S. 
(C.  C.  1878)  Fed.  Cas.  No.  8,309. 

Goods  will  be  forfeited  for  nonpro- 
duction  of  manifest  not  satisfactorily 
accounted  for.  The  Ariel  (D.  a  18OT) 
Fed.  Cas.  No.  527. 

It  is  not  an  essential  preliminary 
that  the  ship  should  have  been  seized. 
The  Missouri  (D.  0.  1869)  Fed.  Cas. 
No.  9,652. 

Where  a  vessel  bound  from  a  foreign 
port  to  a  port  of  the  United  States 
receives  cargo  on  the  high  seas,  and 
brings  it  into  the  United  States,  such 
cargo  must  be  regarded  as  brought 
from  a  foreign  port,  and  is  forfeitable, 
if  there  is  no  manifest  thereof.  U.  S. 
V.  The  Coquitlam  (D.  C.  1893)  57 
Fed.  706. 

Under  Act  March  15,  1787,  providini: 
that  every  vessel  from  which  mer- 
chandise shall  be  unladed  before  due 
entry  at  the  office  of  the  collector  of 
the  port  shall  be  forfeited,  a  yessel 
is  liable  to  forfeiture  where  the  master 
had  only  exhibited  20  hampers  of  por- 
ter in  his  official  manifest,  whereas 
a  much  greater  quantity  was  found  on 
board  the  ship,  besides  42  hampers 
landed  and  deposited  in  a  store,  and 
24  hampers  delivered-  on  shore  to  the 
master  himself.  Phile  t.  The  Anna 
(Pa.  1787)  1  DalL  197. 

A  failure  to  enter  a  chariot  and  har- 
ness, brought  by  water  from  Pennsyl- 
vania, was  a  forfeiture  of  the  vessel, 
chariot,  and  harness,  under  the  revenue 
laws  of  Virginia,  as  they  existed  in 
May,  1786.  Bentley  v.  Roan  (Va. 
1790)  4  Call,  153. 

5.  —  lntent.^Goods  will  not  be 
forfeited  because  of  the  absence  of  the 
manifest,  where  it  appears  that  the 
same  was  inadvertently  lost  by  the 
master  before  the  vessel  sailed,  and 
that  no  part  of  the  cargo  had  been 
unshipped  after  it  was  taken  on  board. 
U.  S.  v.  Certain  Cigars,  etc.  (C.  C. 
1873)   Fed.  Cas.   No.  14.765. 

To  incur  a  forfeiture  there  must  be 
an  intentional  omission  from  the  mani- 
fest U.  S.  V.  Lot  of  Silk  Umbrellas 
(C.  C.  1881)  12  Fed.  412. 

Where  a  libel  for  information  was 
filed  against  a  vessers  boatswain   to 
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enforce  a  forfeiture  for  attemptmg 
to  import  foreign  goods  without  enter- 
ing them  in  the  vesBeFs  manifest,  held, 
that  it  must  be  dismissed,  in  the  ab- 
sence of  any  attempt  at  concealment, 
and  in  view  of  the  fact  that  the  prac- 
tice of  making  such  importations  had 
been  tolerated  and  apparently  recog- 
nized as  legal  by  the  custom-house  of- 
ficials, and  the  further  fact  that  the 
boatswain,  a'  native  of  China,  had  no 
reason  to  suppose  that  he  was  thereby 
▼iolating  the  law.  U.  S.  v.  Three 
Trunks  (D.  0.  1881)  8  Fed.  683. 

To  enforce  a  forfeiture  held,  the 
government  must  show  affirmatively  an 
"actual  intention  to  defraud,"  under 
section  16  of  the  act  of  June  22,  1874, 
now  repealed,  see  note  under  f  5796, 
post    Id. 

6.  -»-  Sentenoe^— A  sentence  of  con- 
demnation forfeiting  a  portion  of  a 
cargo  from  fan  omission  to  enter  the 
same  in  the  manifest  is  erroneous,  lun- 
less  the  Ubel  charge  the  particular 
omission.  The  Thomas  and  Henry  v. 
U.  S.  (0.  C.  1818)  Fed.  Oas.  No.  18,- 
919. 

7.  Penalty— in  oonoral^-^  declara- 
tion alleging  that  goods  imported  with- 
out a  manifest  belonged  to  the  master 
is  not  supported  by  evidence  that  they 
belonged  to,  and  were  smuggled  on 
board  by,  one  of  the  crew.  U.  S.  v. 
Hutchinson  (D.  G.  1868)  Fed.  Gas.  No. 
15,431. 

Where  the  vessel  is  used  as  a  com- 
mon carrier,  and  the  owner  or  master 
thereof  is  not  a  consenting  party  to 
the  illegal  act,  or  privy  thereto,  the 
only  remedy  appears  to  be  an  action 
against  the  master.  (1912)  29  Op. 
Atty.  Gen.  364. 

8.  Intentw— For  importing  goods  with- 
out a  manifest,  the  master  is  liable  to 
a  penalty,  though  ignorant  that  the 
goods  were  on  board;  as  where  they 
are  brought  on  board,  and  concealed  by 
a  sailor.  U.  S.  v.  Hutchinson  (D.  C. 
1868)  Fed.  Gas.  No.  15,431;  Same  v. 
The  Missouri  (C.  C.  1872)  Id.  15,785; 
Same  v.  The  Queen  (G.  G.  1873)  Id. 
16,108.  GONTRA,  see  U.  S.  v.  The 
Stadacona  (C.  G.  1871)  Fed.  Gas.  No. 
16.371. 

9.  Enforcement  against  vessel  — in 
generals— Where  the  vessel  is  not  used 
as  a  common  carrier,  the  government 
has,  by  virtue  of  §  5792,  post,  a  lien 
on  the  vessel  for  the  penalty  incurred 
under  this  section  by  the  master,  and 
may  enforce  that  lien  by  libel  and  sei- 
zure.    (1912)  29  Op.  Atty.  Gen.  364. 

Vessel  not  forfeitable  unless  owner 
or  master  consented  or  was  privy  to 
illegal  act,  see  §  5766,  post 

10.  — -  Information  or  libels— In  a  li- 
bel filed  against  a  vessel  to  recover  the 
penalty  imposed,  it  is  not  necessary  to 
aver  a  prior  seizure.  The  Missouri 
(D.  C.  1869)  Fed.  Gas.  No.  9,652. 

An  information  will  lie  directly  against 


a  vessel  for  the  recovery  of  the  penalty 
for  importing  goods  not  included  in  the 
manifest  without  a  previous  prosecu- 
tion of  the  master.  The  Missouri  (D. 
G.  1869)  Fed.  Gas.  No.  9,652;  U.  S.  v. 
Piatt  (D.  G.  1840)  Id.  16,054a;  Same 
V.  The  Queen  (D.  G.  1870)  Id.  16,107; 
(G.  G.  1873)  Id.  16,108. 

An  information  against  a  vessel  charg- 
ing the  importation  of  merchandise  not 
included  in  the  manifest  may  be  amend- 
ed without  terms  in  respect  to  allega- 
tions of  ownership  of  the  vessel.  U.  S. 
V.  The  Queen  (D.  G.  1870)  Fed.  Gas. 
No.  16»107. 

11.  -^  Dismissal  as  to  masterd— On 
an  information  against  a  vessel  and  her 
master  for  the  penalty  for  the  importa- 
tion of  merchandise  not  included  in  the 
manifest  tried  as  a  civil  cause  of  ad- 
miralty and  maritime  jurisdiction,  where 
the  answer  of  the  vessel  does  not  ex- 
cept to  such  joinder  but  that  of  the 
master  does,  the  information  will  be 
dismissed  as  to  him  and  a  decree  en- 
tered against  the  vesseL  U.  S.  v.  The 
Queen  (G.  G.  1873)  Fed.  Gas.  No.  16,- 
108;  U.  S.  V.  The  Irma  (D.  G.  1870) 
Fed.  Gas.  No.  15,444  (following  [D.  G. 
1870]  Fed.  Gas.  No.  16,107);  U.  S.  v. 
The  Queen  (D.  G.  1870)  Fed.  Gas.  No. 
16,107. 

In  a  suit  against  a  vessel  and  her 
master  jointly  to  recover  a  penalty  for 
importing  goods  not  included  in  the 
manifest,  it  is  proper  to  dismiss  the 
suit  as  to  the  master,  on  the  ground 
that  he  is  entitled  to  a  trial  by  jury 
and  to  proceed  with  it  as  against  the 
vessel.  U.  S.  v.  The  Queen  (G.  G. 
1873)  Fed.  Gas.  No.  16,108. 

12.  -—  Evidence.— The  manifest  of 
the  cargo  filed  in  the  customhouse  is 
competent  evidence  on  the  question 
whether  certain  goods  were  imported 
without  being  entered  on  the  manifest. 
U.  S.  V.  The  Missouri  (G.  G.  1872)  Fed. 
Gas.  No.  15,785. 

Proof  held  to  justify  the  release  of  a 
vessel  seized  to  enforce  a  lien  for  the 
penalty.  tJ.  S.  v.  The  Walla  Walla  (D. 
G.  1891)  44  Fed.  796. 

13.  Remission.— The  treasury  depart- 
ment has  jurisdiction  of  the  remission 
of  fines,  penalties,  and  forfeitures  im- 
posed by  this  section.  XT.  S.  v.  Hutchin- 
son (D.  G.  1868)  Fed.  Gas.  No.  15,431; 
(1905)  25  Op.  Atty.  Gen.  535. 

14.  Refusal  of  clearance  of  vessel.— 
A  collector  of  customs  may  lawfully 
refuse  a  clearance  to  a  vessel  whose 
master  is  alleged  to  be  amenable  to  the 
penalty  provided  by  this  section  for 
bringing  into  the  United  States  mer- 
chandise not  included  in  the  manifest 
required  and  described  in  the  preceding 
sections.     (1S81)  17  Op.  Atty.  Gen.  82. 

A  collector  of  customs  has  no  right 
to  refuse  clearance  of  a  vessel,  used 
as  a  common  carrier,  because  of  the 
nonpayment  of  a  fine  imposed  under 
this  section  for  bringing  into  the  Unit- 
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ed  States  merchandise  not  included  in  838,  889,  125  U.  S.  224,  31  L.  Ed.  736; 
the  manifest,  unless  the  master  or  own-  The  Purissima  Concepcion  (G.  G.  1885) 
er  of  the  vessel  was  consenting  to  the  24  Fed.  358,  360;  The  Saratoga  (O.  C. 
illegal  act  or  privy  thereto.  (1912)  29  1881)  9  Fed.  322,  324;  U.  S.  v.  Cur- 
Op.  Atty.  Gen.  364.  tis  (D.  C.  1883)  16  Fed.  184,  188;  TJ. 
Cited  without  definite  application,  S.  v.  A  Lot  of  Jewelry,  etc.  (I>.  G. 
Friedenstein  v.  U.  S.  (1891)  8  Sup.  Ct  1894)  59  Fed.  684,  687. 

§  5507.  (R.  S.  §  2810,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Except  by  accident  or  mistake. 
Whenever  it  is  made  to  appear  to  the  satisfaction  of  the  collector, 
naval  officer,  and  surveyor,  or  to  the  major  part  of  them,  where 
those  officers  are  established  at  any  port,  or  to  the  satisfaction  of 
the  collector  alone,  where  either  of  the  other  of  the  officers  is  not 
established,  or  to  the  satisfaction  of  the  court  in  which  a  trial  shall 
be  had  concerning  such  forfeiture,  that  no  part  of  the  cargo  of  any 
vessel  without  proper  manifests  was  unshipped,  after  it  was  taken 
on  board,  except  such  as  shall  have  been  particularly  specified  and 
accounted  for  in  the  report  of  the  master,  and  that  the  manifests  had 
been  lost  or  mislaid,  without  fraud  or  collusion,  or  were  'defaced  by 
accident,  or  became  incorrect  by  mistake,  no  forfeiture  or  penalty 
shall  be  incurred  under  the  preceding  section. 

Act  March  2,  1799,  c.  22,  §  24, 1  Stat  646.  Act  Feb.  27,  1877,  c.  69,  S  1,  19 
Stat.  246. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking  out 
after  the  words  "where  either  of  the  other  of  the  oflficers"  the  word  "are,"  and 
inserting  instead  thereof  the  word  "is,"  as  set  forth  here,  by  Act  Feb.  27,  1877, 
c.  69,  §  1,  last  cited  above. 

Notes  of  Deoisloiui 

Forfeiture  of  vessel^-^ee  1 5792,  post,  feiture  is  not  to  be  inferred  by  a  mere 

as  to  lien  on  vessel  for  penalty  incurred  mistake    in    the    manifest,    report,    or 

by  master  or  owner  under  §  5506,  ante.  entry,  without  fraud,  misconduct,  or  ciil- 

Vessel  not  forfeitable  unless  owner  or  pable  negligence.  tJ.  S.  v.  The  Mar- 
master  consented  to  or  was  priyy  to  garet  Yates  (D.  G.  1849)  Fed.  Oas.  No. 
Ulegal  act,  see  §  5766,  post  15,720. 

rr^^^l^VJi^^^^'M  ^^"^  °'''"'^'  ""a   ?,t         Unshipped  ooodSw-The  master  is  not 

irilinftrtl'e  ^'a^vaTXrr,  Tn'd  hTd  ^  ^^  ^^  ^^«  ^^1^,^,^"^^  ^^f  ^^ 

a   manifest   made   out  in    the   custom  the    goods    are   unshipped.     Throwing 

house,  under  the  inspection  of  the  naval  S?^^«  "^^\^^  dock,  protected  so  that 

office;,  if  some  of  the  cargo  is  over-  ^%  'T^r.lt^'t^'fji   n  T^rF^' 

looked  by  accident,  it  does  not  forfeit  ^'  ^'J-  ?S^^?f  **'''  ^^'  ^'  ^^>  ^^ 

the   vessel   and   cargo.     Fairclough  v.  ^*®-  ^^'  10,4di. 

Gatewood  (Va.  1790)  4  Call,  158.  cited    without    definite    applleation, 

Mlstake^It  would  seem  that,  in  all  IT.  S.  v.  A  Lot  of  Jewelry  (D.  O.  1894) 

cases  of  importation  in  vessels,  a  for-  59  Fed.  684,  687. 

§  5508.  (R.  S.  §  2811.)     Production  of  manifest. 

Every  master  of  any  vessel  laden  with  merchandise,  and  bound  to 
any  port  in  the  United  States,  shall,  on  his  arrival  within  four  leagues 
of  the  coast  thereof,  or  within  any  of  the  bays,  harbors,  ports,  rivers, 
creeks,  or  inlets  thereof,  upon  demand,  produce  the  manifests  in 
writing,  which  such  master  is  required  to  have  on  board  his  vessel, 
to  such  officer  of  the  customs  as  first  comes  on  board 'his  vessel, 
for  inspection,  and  shall  deliver  to  such  officer  true  copies  thereof, 
which  copies  shall  be  provided  and  subspribed  by  the  master,  and 
the  officer  to  whom  the  original  manifests  have  been  produced  shall 
certify  upon  the  back  thereof  that  the  same  were  produced,  and  the 
day  and  year  on  which  the  same  were  so  produced,  and  that  such 
copies  were  to  him  delivered  and  by  him  examined  with  the  original 
manifest;  and  shall  likewise  certify  upon  the  back  of  such  copies 
the  day  and  year  on  which  the  same  were  delivered,  and  shall  forth- 
with transmit  such  copies  to  the  respective  collectors  of  the  several 
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districts,  to  which  the  goods  by  such  manifests  appear  respectively 
to  be  consigned. 

Act  March  2,  1799,  c.  22,  I  %  1  Stat  646.    Act  July  18,  1866,  c.  201,  i 
25, 14  Stat.  184. 

Cited  without  definite  appiioatlon, 
The  Javirena  (1895)  67  Fed.  162,  163, 
14  G.  G.  A.  350. 

§  5509,   (R.  S.  §  2812.)     Delivery  of  copies  of  manifest. 

The  master  of  any  such  vessel  shall  in  like  manner  produce  to 
the  officer  of  the  customs  who  first  comes  on  board  such  vessel, 
upon  her  arrival  within  the  limits  of  any  collection-district  in  which 
the  carg^o,  or  any  part  thereof,  is  intended  to  be  discharged  or  landed, 
for  his  inspection,  such  manifest ;   and  shall  also  deliver  to  him  true 
copies  thereof,  such  copies  also  to  be  provided  and  subscribed  by 
the  master,  the  production  of  which  manifests  and  the  delivery  of 
which  copies  shall  also  be  certified  by  the  officer  of  the  customs, 
upon  the  back  of  the  original  manifests,  with  the  particular  day  and 
year  when  such  manifests  were  produced  to  such  officer,  and  when 
he  so  received  the  copies  thereof ;  and  such  officer  is  required  forth- 
with to  transmit  the  copies  of  the  manifests  to  the  collector  of  the 
district;    and  the  master  shall  afterward  deliver  the  original  mani- 
fests so  certified  to  the  collector.    When  any  manifest  shall  be  pro- 
duced, upon  which  there  shall  be  no  certificate  from  any  officer  of 
the  customs  as  before  mentioned,  the  master  producing  the  same 
shall  be  required  to  make  oath  that  no  officer  has  applied  for,  and 
that  no  indorsement  has  taken  place  on,  any  manifest  of  the  cargo 
of  such  vessel. 

Act  March  2,  1799,  c.  22,  {  26,  1  Stat  646. 

See  note  to  B.  S.  8  2805,  ante,  |  6601,  as  to  abolition  of  oatha. 

Notes  of  Deeisioiui 

Evidence^— A  copy  of  a  manifest  tak-  ed.    U.  S.  ▼.  Johns  (0.  0.  1806)  Fed. 

en  from  the  books  of  a  custom  house  Gas.  No.  15,481,  4  DalL  412,*415,  1  L. 

is  a  copy  of  a  record,  and  it  may  be  Ed.  888. 
Slyen  in  evidence  when  properly  prov- 

§  5510.  (R.  S.  §  2813.)     What  number  of  copies  must  be  delivered. 

The  master  of  any  such  vessel  shall  not  be  required  to  make  de- 
livery of  more  than  one  copy  of  each  manifest  to  the  officer  who 
shall  first  come  on  board  of  such  vessel,  within  four  leagues  of  the 
coast  of  the  United  States,  and  one  other  copy  to  such  officer  as 
shall  first  come  on  board  within  the  limits  of  any  collection-district, 
for  which  the  cargo  of  such  vessel,  or  some  part  thereof,  is  destined, 
nor  to  make  delivery  of  any  such  copy  to  any  other  officer;  but  it 
shall  be  sufficient,  in  respect  to  any  such  other  officer,  to  exhibit  to 
him  the  original  manifests  and  the  certificates  thereupon. 

Act  March  2, 1799,  c.  22.  §  25,  1  Stat.  647. 

A  copy  of  the  manifest  was  required  to  be  mailed  to  the  Auditor  for  the  Treas- 
ury Department  by  Act  March  2,  1896,  c.  177,  §  9,  post,  §  5613. 

§  5511.  (R.  S.  §  2814.)     Penalty  for  omitting  to  produce  mani- 
fest and  deliver  copies. 

If  the  master  of  any  vessel  laden  with  merchandise,  and  bound 
to  any  port  in  the  United  States,  fails  upon  his  arrival  within  four 
leagues  of  the  coast  thereof,  or  within  the  limits  of  any  collection- 
district,  where  the  cargo  of  such  vessel,  or  any  part  thereof,  is  in- 
tended to  be  discharged,  to  produce  such  manifests  as  are  hereto- 
fore required,  in  writing,  to  the  proper  officer  upon  demand  there- 
for, or  to  deliver  such  copies  thereof,  according  to  the  directions  of 
the  preceding  sections,  or  if  he  fails  to  give  an  account  of  the  true 
destination  of  the  vessel,  which  he  is  hereby  required  to  do,  upon 
request  of  such  officer,  or  gives  a  false  account  of  such  destination, 
in  order  to  evade  the  production  of  the  manifests,  the  master  shall 
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for  every  such  neglect,  refusal,  or  offense,  be  liable  to  a  penalty  of 
not  more  than  five  hundred  dollars.  If  any  officer  first  coming-  on 
board,  in  each  case,  shall  neglect  or  refuse  to  certify  on  the  back 
of  such  manifests  the  production  thereof,  and  the  delivery  of  such 
copies  respectively  as  are  directed  to  be  delivered  to  such  officer^ 
such  officer  shall  be  liable  to  a  penalty  of  five  hundred  dollars. 
Act  March  2,  1799,  c.  22,  §  26,  1  Stat.  647. 

Notes  of  Decisioiui 

Penalty^-The  master  is  subject  to  a  Cited    without    definite    appilcatfon, 

fine  for  failure  to  produce  a  manifest  The    Saratoga    (D.    G.    1881)    9    fed. 

U.  S.  V.  Teffry  (0.  0.  1866)  Fed.  Gas.  322,  324. 
No.  16,443. 

§  5512.  (R.  S.  §  2815.)     Making  return  of  violations. 

The  officers  who  may  apply  to  the  master  of  any  such  vessel, 
respecting  any  of  the  provisions  in  the  preceding  sections,  and  who 
shall  not  receive  full  satisfaction  therein,  are  hereby  required  to 
make  a  return  in  writing  of  the  name  of  the  vessel  and  master  so 
offending,  in  any  or  all  of  the  particulars  required,  as  soon  as.  pos- 
sible, to  the  collector  of  the  district  to  which  such  vessel  shall  be 
considered  to  be  bound. 

Act  March  2,  1799,  c.  22,  {  26,  1  Stat  648. 

§  5513.  (Act  March  2,  1895,  c.  177,  §  9.)  Copy  of  manifest  to  be 
mailed  to  Auditor  for  Treasury  Department. 
On  and  after  July  first,  eighteen  hundred  and  ninety-five,  each 
master  of  a  vessel  arriving  in  the  United  States  from  a  foreign  port 
except  vessels  carrying  traffic  in  bond  on  transfer  ferries  shall,  im- 
mediately upon  landing  and  before  entering  his  vessel  at  the  custom- 
house, mail  to  the  Auditor  for  the  Treasury  Department,  Washing- 
ton, a  true  copy  of  the  manifest  of  his  vessel,  and  shall  on  entering 
his  vessel  make  affidavit  that  he  has  mailed  such  copy  and  that  the 
same  is  true  and  correct ;  and  he  shall  also  mail  to  the  said  Auditor 
a  true  copy  of  the  corrected  manifest  filed  on  any  post  entry  of  his 
vessel.  Any  master  who  neglects  or  refuses  to  mail  to  the  Auditor 
the  required  copy  of  the  original  or  corrected  manifest  shall  be 
subject  to  the  same  fines  and  penalties  fixed  by  law  for  his  failure 
to  deliver  the  manifest  of  his  vessel  to  the  collector :  Provided,  That 
this  section  shall  not  apply  to  ports  where  there  is  a  naval  officer. 
(28  Stat.  808.) 

This  section  was  a  part  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1896,  cited  above. 

Notes  of  Deoisioiui 

Foreign   portw— Manila  not  a  foreign 
port     (1902)  24  Op.  Atty.  Gen.  27. 

(R.  S.  §§  2816-2831.     Superseded.) 

H.  S.  §§  2816-2821,  provided  that  merchandise  intended  to  be  imported  into 
certain  ports  of  delivery  therein  named  might  be  entered  at  a  port  of  entry  and 
thereafter  transported  to  the  port  of  delivery,  upon  compliance  with  sections 
2825  to  2831,  inclusive.  R.  S.  §§  2822,  2823,  made  similar  provisions  for  the 
entry  of  merchandise  intended  for  certain  ports  of  delivery  upon  the  Missis- 
sippi River  and  its  tributaries.  R.  S.  §  2824,  making  a  similar  provision,  was 
repealed  by  Act  March  3, 1897,  c.  389,  §  16,  29  Stat.  691.  R.  S.  §§  2825-2831, 
regulated  the  entry  and  transportation  of  merchandise  destined  for  the  ports 
of  delivery  named  in  sections  2816  to  2824,  inclusive. 

These  sections  and  amendments  thereof  by  Act  Feb.  27,  1877,  c.  69,  §  1, 
19  Stat.  246,  247,  and  Act  June  16,  1880,  c.  239,  21  Stat.  283,  extending  the 
provisions  of  R.  S.  §  2822,  were  superseded  by  the  establishment  of  certain 
customs  districts  with  district  headquarters  and  ports  of  entry  and  the  abolition 
of  all  ports  of  delivery  not  "specifically  mentioned  as  ports  of  entry,"  by  the 
Plan  of  Reorganization  of  the  Customs  Service  pursuant  to  the  provisions  of 
Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327.  By  section  9  of  said  Plan  of  Re- 
organization the  Secretary  of  the  Treasury  might  cause  to  be  stationed  at  plac- 
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68  In  the  various  collection  districts,  though  not  named  as  ports  of  entry,  offi- 
cers of  the  customs  with  authority  to  enter  and  clear  vessels,  to  accept  en- 
tries of  merchandise,  to  collect  duties,  and  to  enforce  the  customs  and  naviga- 
tion laws. 

Immediate  transportation  in  hond,  without  appraisement,  of  merchandise  im- 
ported at  certain  ports,  consigned  to  certain  other  ports  from  the  port  of  arriv- 
al to  the  port  of  destination,  was  provided  for  and  regulated  by  R.  S.  §§  2990- 
2907.  These  sections  were  repealed,  and  other  provisions  for  the  same  purpose 
substituted  therefor,  by  Act  June  10,  1880,  c.  190,  set  forth,  with  later  provi- 
sions relating  to  the  subject,  post  under  chapter  7A  of  this  Title,  "Immediate 
Transportation  in  Bond  to  Inland  Ports." 

§  5514.  (R.  S.  §  2832.)     Vessels  bound  for  Natchez  and  Vicksburg. 

All  vessels  proceeding  to  the  ports  of  Natchez  or  Vicksburgh  from 
any  foreign  port  shall  stop  and  report  their  arrival  at  the  port  of 
New  Orleans;  and  before  any  such  vessel  shall  proceed  on  her 
voyage  to  Natchez  or  Vicksburgh  the  collector  for  the  district  of 
New  Orleans  shall  order  on  board  any  such  vessel  a  custom-house 
officer,  who  shall  remain  on  board  such  vessel  until  her  arrival  at 
Natchez  or  Vicksburgh.  Such  custom-house  officer  shall  take  pos- 
session of  and  safely  keep  all  the  papers  belonging  to  such  vessel 
having  relation  to  the  freight  or  cargo  on  board,  which  papers  he 
shall  deliver  to  the  collector  at  Natchez  or  Vicksburgh  immediately 
after  his  arrival  at  that  port;  and  any  such  vessel,  which  shall  de- 
part from  New  Orleans  without  such  custom-house  officer  on  board, 
shall  be  subject  to  all  the  pains  and  penalties  provided  for  by  law 
for  a  violation  of  the  revenue  laws. 

Act  June  80,  1834,  c.  185,  fr  2,  4  Stat  715.  Act  July  7,  1838,  c  175,  5 
Stat  287. 

The  ports  of  Natchez  and  Vicksburg  were  abolished  by  establishment  of  the 
customs  district  of  New  Orleans,  to  include  that  part  of  the  State  of  Mississip- 
pi, by  the  Plan  of  Reorganization  of  the  Customs  Service  pursuant  to  the  pro- 
visions of  Act  Aug.  24,  1912,  c.  355,  |  1,  ante,  §  5327. 

Cited  without  definite  application, 
Forbes  v.  Gracey  (1876)  94  U.  S.  762, 
763.  24  L.  Ed.  313. 

§  5515.  (R.  S.  §  2833.)     Expenses  of  officer  sent  with  vessel. 

The  expenses  of  the  custom-house  officer  who  may  be  put  on 
board  any  such  vessel  bound  for  Natchez  or  Vicksburgh  at  New 
Orleans,  from  the  time  of  his  being  put  on  board  until  his  return 
to  New  Orleans,  shall  be  paid  by  the  owner  of  such  vessel. 
Act  June  80,  1834,  c.  135,  |  3,  4  Stat.  715. 
See  note  to  R.  S.  S  2832,  ante,  §  5514. 

Cited  without  definite  application^ 
Forbes  ▼.  Gracey  (1876)  04  U.  8.  762, 
763,  24  L.  Ed.  313. 

§  5516.  (R.  S.  §  2834,  as  amended.  Act  March  3,  1897,  c.  389,  §  15.) 
Inspector  to  accompany  vessel  to  destination. 

Collectors  and  surveyors,  respectively,  may,  whenever  they  judge 
it  to  be  necessary  for  the  security  of  the  revenue,  put  an  inspector 
of  the  customs  on  board  any  vessel,  to  accompany  the  same  until 
her  arrival  at  the  first  port  of  entry  or  delivery,  in  the  district  to 
which  such  vessel  may  be  destined.  If  the  master  of  any  vessel 
shall  neglect  or  omit  to  deposit  a  manifest  as  herein  prescribed, 
or  shall  refuse  to  receive  an  inspector  of  the  customs  on  board,  as 
the  case  requires,  he  ^all  forfeit  and  pay  five  hundred  dollars, 
to  be  recovered  with  cost  of  suit,  one-half  for  the  use  of  the  offi- 
cer with  whom  such  manifest  ought  to  have  been  deposited,  and 
the  other  half  to  the  use  of  the  collector  of  the  district  to  which 
such  vessel  may  be  bound.  If,  however,  the  manifest  shall,  in  either 
of  the  above  cases,  have  been  previously  delivered  to  any  officer  of 
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the  customs,  pursuant  to  the  provisions  hereinafter  made  in  that 
behalf,  the  depositing  of  a  manifest  shall  not  be  necessary. 

Act  March  2,  1799,  c.  22,  §  19,  1  Stat  641.  Act  March  3,  1897,  c  389,  i 
16,  29  Stat.  691. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

'*The  master  of  any  vessel  bound  to  any  district  in  Connecticut,  througb  or 
by  the  way  of  Sandy  Hook,  shall,  before  he  passes  the  port  of  New  York,  and 
immediately  after  his  arrival,  deposit  with  the  collector  for  the  district  of  Kew 
York  a  true  manifest  of  the  cargo  on  board  such  vessel.  The  master  of  any 
vessel  bound  to  the  district  of  Burlington  shall,  before  he  passes  the  port  of 
Philadelphia,  and  immediately  after  his  arrival,  deposit  with  the  collector 
thereof  a  like  manifest ;  and  the  collector  shall,  after  registering  the  manifest, 
transmit  the  same,  duly  certified  to  have  been  so  deposited,  to  the  officer  mrith 
whom  the  entries  are  to  be  made ;  and  the,"  continuing  to  the  end  of  the  section 
as  set  forth  here. 

It  was  amended  by  repealing  the  words  quoted  above  by  Act  March  3,  1897, 
c.  389,  last  cited  above. 

See  note  to  R.  S.  §  2770,  ante,  |  5466,  as  to  abolition  of  parts  of  delivery. 

Cited  without  definite  application, 
Forbes  v.  Gracey  (1876)  94  U.  a  762, 
763,  24  L.  Ed.  313. 

(R.  S.  §  2835.     Repealed.) 
This  section  prescribed  the  duties  of  masters  of  vessels  bound  up  James 
River,  Va.,  in  regard  to  deposit  of  manifests,  etc.     It  was  repealed  by  Act 
March  3,  1897,  c.  389,  {  16,  29  Stat  691. 

§  5517.  (R.  S.  §  2836.)  Duties  of  master  bound  for  Petersburg  or 
Richmond. 
The  master  of  any  vessel  arriving  within  the  districts  of  Peters- 
burgh  or  Richmond,  laden  with  merchandise,  belonging  or  consigned 
to  persons  resident  within  both  the  districts,  shall  make  entry  of 
such  vessel,  in  manner  already  prescribed  by  law,  with  the  collector 
of  that  district  wherein  the  owner  or  consignee,  or  the  husband  or 
acting  manager  of  such  vessel,  shall  actually  reside ;  and  the  master 
shall,  at  the  time  of  making  the  entry,  deliver  a  duplicate  manifest 
of  the  cargo  to  the  collector,  whose  duty  it  shall  then  be  to  certify 
the  same  as  a  true  copy,  and  to  transmit  it  to  the  collector  of  the 
other  district,  and  the  delivery  of  such  merchandise  shall  be  author- 
ized by  permits  from  the  collector  of  each  district,  respectively,  in 
which  the  same  has  been  duly  entered  according  to  law.  No  im- 
porter, owner,  or  consignee  of  merchandise,  residing  in  either  dis- 
trict, shall,  however,  be  admitted  to  make  an  entry  of  such  mer- 
chandise with  the  collector  of  the  district  in  which  such  importer, 
owner,  or  consignee  does  not  reside.  All  entries,  moreover,  for 
merchandise,  made  by  agents,  for  persons  residing  in  other  districts, 
shall  be  made  with  the  collector  of  the  district  in  which  such  vessel 
may  discharge. 

Act  March  3,  1801,  c.  25,  2  Stat.  116. 

The  districts  of  Petersburg  and  Richmond  were  abolished  by  the  establish- 
ment of  the  district  of  Virginia  by  the  Plan  of  Reorganization  of  the  Customs 
Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  § 
5327. 

§  5518.  (R.  S.  §  2837.)     What  weights  and  measures  used  in  in- 
voices. 

All  invoices  shall  be  made  out  in  the  weights  or  measures  of  the 
country  or  place  from  which  the  importation  is  made,  and  shall  con- 
tain a  true  statement  of  the  actual  weights  or  measures  of  such 
merchandise,  without  any  respect  to  the  weights  or  measures  of  the 
United  States. 

Act  June  30,  1864,  c.  171,  |  27,  13  Stat.  217. 

Concealment  or  destruction  of  any  invoice,  book,  or  paper  relating  to  mer-^ 
chandise  liable  to  duty  was  punishable  by  R.  S.  §  5443,  incorporated  into  the 
Criminal  Code  as  section  64  thereof,  post,  {  10232,  and  repealed  by  section  341 
thereof,  post,  I  10515. 

(6618) 


COLLBCTION  OP  DUTIES  UPON  IMPORTS 


§  6519 


^akin?  a  false  invoice,  etc.,  or  a  false  entry  of  goods,  etc.,  was  punishable 
R.  S.  I  2865,  post,  §  5548,  and  by  the  Customs  Administrative  Act  of  June 
,  1890,  c.  407,  §1  6,  9.  26  Stat.  134.  135,  re-enacted  by  the  Payne-Aldrich 
iriff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  95,  97,  amended  by  the  Under- 
)od  Tariff  Act  of  Oct.  3,  1913,  c  16,  §  III,  G,  post,  {  5524.  False  entry 
IS  also  punishable  by  R.  S.  f  5445,  incorporated  into  section  69  of  the  Orim- 
il  Code,  post,  {  10237,  and  repealed  by  section  341  thereof,  post,  §  10515; 
d  forfeiture  of  the  merchandise  therefor  was  imi)osed  by  the  Customs  Ad- 
inistrative  Act  of  June  10,  1890,  c.  407,  |  9,  26  Stat.  135,  amended  by  the 
lyne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  |  28,  36  Stat.  97,  and  further 
Qended  by  the  Underwood  Tariff  Act  of  Oct  3,  1913,  c.  16,  i  III,  H,  post,  I 
26. 

Dther  provisions  for  invoices,  declarations  accompanying  them,  etc.,  were 
ide  by  the  Customs  Administrative  Act,  amended  by  the  Payne-Aldrich  Tar- 
Act,  and  further  amended  by  the  Underwood  Tariff  Act,  {  III,  C-F,  W, 
et,  K  5520-5523,  5529. 

Cited  without  definite  appiication, 
Forbes  v.  Gracey  (1876)  94  U.  S.  762, 
763,  24  L.  Ed.  313. 

(R.  S.  §  2838.  Repealed.) 
This  section  required  invoices  of  merchandise  subject  to  duty  ad  valorem  to 
made  out  in  the  currency  of  the  place  or  country  from  which  the  importation 
iiB  made,  and  to  contain  a  true  statement  of  the  actual  cost  of  such  mer- 
andise  in  such  foreign  currency.  It  was  repealed  by  the  Customs  Adminis- 
ative  Act  of  June  10,  1890,  c.  407,  |  29,  26  Stat.  141.  Provisions  of  a  similar 
iture,  applicable  to  all  invoices,  were  made  by  section  2  of  that  act,  amended 
r  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  |  28,  36  Stat.  91,  and 
irther  amended  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c  16,  |  III,  0, 
wt,  i  5520. 

(R.  S.  §2839.  Repealed.) 
This  section  provided  for  forfeiture  of  merchandise  entered,  but  not  invoiced 
^cording  to  the  actual  cost  at  the  place  of  exportation,  with  the  design  to 
rade  payment  of  duty.  It  was  repealed  by  the  Customs  Administrative  Act  of 
ane  10,  1890,  c.  407,  §  29,  26  Stat.  141,  and  provisions  of  a  similar  nature 
ere  made  by  section  9  of  that  act,  amended  by  the  Payne-Aldrich  Tariff  Act 
:  Aug.  5,  1909,  c  6,  §  28,  36  Stat.  97,  and  further  amended  by  the  Under- 
ood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  |  III,  H,  post,  §  5526. 

19.  (Act  Oct.  3,  1913,  c.  16,  §  III,  B.)  Merchandise  deemed 
property  of  consignee. 

All  merchandise  imported  into  the  United  States  shall,  for  the 
ose  of  this  Act,  be  deemed  and  held  to  be  the  property  of  the 
3n  to  whom  the  same  is  consigned;  and  the  holder  of  a  bill 
ding  duly  indorsed  by  the  consignee  therein  named,  or,  if  con- 
ed to  order,  by  the  consignor,  shall  be  deemed  the  consignee 
*of ;  and  in  case  of  the  abandonment  of  any  merchandise  to  the 
irwriters  the  latter  may  be  recognized  as  the  consignee.     (38 

181.) 
This  paragraph  and  the  five  paragraphs  next  following,  were  subdivisions 
I  section  III  of  the  Underwood  Tariff  Act  of  1913,  cited  above.  Said  section 
[I,  by  subdivision  A  thereof,  amended  the  Customs  Administrative  Act  of 
une  10,  1890,  c.  407,  26  Stat.  131,  as  previously  amended,  to  read  as  set 
)rth  in  said  section  III,  subdivisions  B-GC.  By  such  amendment  and  re- 
lactment,  said  Customs  Administrative  Act  of  June  10,  1890,  and  the  amend- 
lenU  thereof  by  Act  July  24,  1897,  c.  11,  §  32,  30  Stat.  211,  Act  May  17, 
B98,  c  341,  30  Stat.  417,  Act  Dec  15,  1902,  c.  1,  32  Stat.  753,  Act  May  27, 
908,  c.  205,  35  Stat.  403,  and  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909, 
6,  S  28,  36  Stat.  91,  were  superseded,  except  the  provisions  thereof  mentioned 
1  a  proviso  of  section  IV,  S,  of  this  act,  set  forth  ante,  f  5316. 
Said  Customs  Administrative  Act  of  June  10,  1890,  as  originally  enacted  and 
B  amended  previous  to  the  Payne-Aldrich  Tariff  Act,  consisted  of  thirty  sec- 
ons,  of  which  section  30  prescribed  the  time  when  the  act  should  go  into  ef- 
jct.  Of  the  preceding  twenty-nine  sections  of  the  original  act,  section  15  pro- 
iding  for  review  by  the  courts  of  decisions  of  the  Board  of  General  Apprais- 
rs,  was  omitted  from  the  act  as  further  amended  by  the  Payne-Aldrich  Tariff 
ct,  and  the  remaining  twenty-eight  sections  were  amended  thereby,  constitut- 
ig  sections  1-28  thereof.  A  new  section,  designated  as  section  29,  was  added 
y  the  Payne-Aldrich  Tariff  Act,  which  created  a  Court  of  Customs  Appeals 
nd  prescribed  its  jurisdiction  and  powers,  proceedings,  etc.     Its  provisions 
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were  incorporated  in  and  superseded  by  chapter  8  of  the  Judicial  Code  c 
March  3,  1911,  set  forth  ante,  H  1179-1190.  Another  new  section,  designate 
as  section  30,  was  also  added  by  the  Payne-Aldrich  Tariff  Act,  which  provide 
for  the  appointment  of  an  Assistant  Attorney-General,  a  Deputy  Assistar 
Attorney-General,  and  attorneys,  in  charge  of  matters  of  reappraisment,  etc 
of  imported  goods  and  litigation  incident  thereto.  Said  section  30  is  set  fort 
ante,  {  619. 

The  provisions  of  the  Customs  Administrative  Act  as  amended  by  Act  Jul 
24,  1897,  c.  11,  were  made  applicable  to  all  articles  coming  into  the  Unite 
States  from  the  Philippine  Archipelago,  by  Act  March  8,  1902,  c.  140,  i  I 
set  forth  post,  §  5534. 

Besides  the  provisions  of  this  paragraph  those  of  section  III,  C-J,  W,  Z-CC 
all  of  which  relate  to  the  entry  of  merchandise,  are  set  forth  in  this  chaptei 
post,  f§  6520-5524,  5526-5533.  The  provisions  of  section  III,  K-U,  T 
X,  which  relate  to  the  appraisal  of  goods,  are  set  forth  under  chapter  6  of  thl 
Title,  post,  §§  5591,  5592,  5594-5602.  The  provisions  of  section  III,  S,  whic 
relate  to  withdrawal  of  goods  from  bonded  warehouse,  are  set  forth  under  chai 
ter  7  of  this  Title,  post,  S  5656.  The  provisions  of  section  III,  Y,  which  re 
late  to  payment  of  duties,  are  set  forth  under  chapter  8  of  this  Title,  post, 
5718.  The  provisions  of  section  III,  T,  wfiich  relate  to  the  enforcement  of  cui 
toms  laws,  are  set  forth  under  chapter  10  of  this  Title,  post,  |  5791. 

This  provision,  originally  enacted  in  the  Customs  Administrative  Act  of  Jun 
10, 1890,  c.  407,  i  1,  26  Stat.  131,  was  substantially  re-enacted  as  a  provisioi 
of  the  Payne-Aid  rich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  {  28,  36  Stat.  91,  whid 
was  re-enacted  in  the  same  language  by  this  act. 

Similar  provisions  made  by  R.  S.  |  3058,  as  amended  by  Act  Feb.  23,  1887,  c 
221,  post,  §  5760,  were  superseded  by  this  section ;  but  further  provisions  add 
ed  to  R.  S.  i  3058,  by  said  amendment,  in  respect  to  merchandise  abandoned  t« 
underwriters  or  salvors,  were  not  repealed  by  the  Customs  Administrative  Ac 
of  June  10,  1890,  by  a  proviso  annexed  to  section  29  of  the  act  which  was  re 
enacted  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  6,  1909,  c  6,  8  28,  36  Stat 
104. 

Notes  of  Decisions 


Ownership  of  oood8.^-See  |  5760, 
post. 

Where  merchandise  is  consigned  to 
customs  brokers  for  another,  who  is 
the  owner,  the  brokers,  having  pre- 
sented the  invoice,  made  the  entry,  and 
received  the  goods,  are  liable  for  ad- 
ditional duties  assessed  because  of  un- 
dervaluation. Gray  v.  U.  S.  (1902) 
113  F,ed.  213,  51  C.  C.  A.  170  (affirm- 
ing judgment  U.  S.  v.  Gray  [D.  C.  1901] 
107  Fed.  104,  and  writ  of  certiorari 
denied  Gray  v.  U.  S.  [1902]  22  Sup.  Ct 
939,  184  U.  S.  700,  46  L.  Ed.  765); 
Baldwin  v.  U.  S.  (1902)  113  Fed.  217, 
51  C.  C.  A.  174  (affirming  judgment 
U.  S.  V.  Baldwin  [D.  C.  1901]  107  Fed. 
104,  and  writ  of  certiorari  denied 
Baldwin  v.  U.  S.  [1902]  22  Sup.  Ct 
939,  184  U.  S.  700,  46  L.  Ed.  765). 

Where  a  railroad  company  whose 
line  extended  across  the  boundary  be- 
tween Mexico  and  the  United-  States, 
pursuant  to  authority  of  its  directors, 
appointed  two  agents  to  receive  and 
enter  at  a  customs  port  of  the  United 
States  all  goods  imported  by  or  con- 
signed to  the  company,  and  one  of  such 
agents  made  the  declaration  on  a  con- 
sular invoice  of  goods  as  agent  of  the 
railroad  company,  and  the  other  as 
consignee  made  the  entry,  paid  the 
duty  with  money  of  the  company,  and 
received  the  goods,  the  company  may 
be  held  as  importer  or  consignee  for 
an  additional  duty  assessed  on  a  re- 
liquidation,  and  it  was  error  to  direct 
a  verdict  for  the  company.  U.  S.  v. 
Mexican  International  R.  Co.  (1907) 
151  Fed.  545,  81  C.  C.  A.  61. 

This    section   does   not   prohibit    the 
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consignment  of  imported  goods  to  an 
other  than  the  real  owner.  Burke  v 
Davis  (C.  C.  1894)  63  Fed.  456. 

This  section  was  intended  to  preven 
frauds  upon  the  government  arisinj 
from  collusive  transfers,  and  conferi 
no  right  upon  a  mere  consigrnee  h 
make  a  declaration  as  "owner"  nndei 
section  5523,  post,  but  he  must  mak< 
the  declaration  as  consignee,  and  ii 
the  declaration  must  state  truly  th< 
name  of  the  owner.  U.  S.  v.  Fawcet 
(C.  C,  1897)  86  Fed.  900. 

Where  a  consignee  of  goods,  as  ap- 
peared from  the  ship's  sworn  manifesi 
and  from  a  certified  invoice,  paid  th( 
duty  and  received  the  goods  from  the 
collector,  the  latter  was  not  liable  t( 
a  transferee  of  the  bill  of  lading,  hold' 
ing  the  same  as  collateral  for  a  drafi 
drawn  on  the  consignees  for  the  pric< 
of  the  goods,  which  they  refused  tc 
pay  on  presentation.  Derobert  v 
Stranahan  (C.  C.  1903)  126  Fed.  681 

A  'customhouse  broker,  who  makes 
the  sworn  declaration  for  entry  oi 
goods,  in  which  he  declares  himseli 
the  consignee,  cannot  thereafter  denj 
that  he  is  such  as  against  the  govern- 
ment, and  becomes  Uable  for  the  duties 
under  the  provision  that  "all  merchan- 
dise imported  ♦  ♦  ♦  shall  ♦  •  * 
be  deemed  and  held  to  be  the  property 
of  the  person  to  whom  the  merchan- 
dise may  be  consigned,"  including  addi- 
tional duties  imposed  for  undervalua- 
tion under  §  5527,  post  U.  S.  v.  Van- 
diver  (D.  C.  1904)  133  Fed.  252. 

This  section,  although  providing  thai 
the  holder  of  the  bill  of  lading  "shall 
be    deemed    the    consi^^ee,"    and    thai 
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ts  shall  be  "held  to  be  the  prop- 
of  the  consignee,  does  not  pre- 
the  government  from  going  be- 
the  bill  of  lading  to  show  true 
rship,  for  the  purpose  of  deter- 
g  forfeitability.  U.  S.  v.  One 
of  Crushed  Wheat  (D.  C.  1908) 
red.  562. 

L  power  of  attorney,  signed  by  the 
dual  members  of  a  firm  as  well 
the  firm  name,  confers  explicit 
rity  upon  one  of  its  members  to 
he  partnership  name  in  signing 
s  and  executing  certain  customs 
,  acts  performed  in  compliance 
such  authorization  are  obligatory 
the  firm.  (1892)  20  Op.  Atty. 
311. 

tent  of  consignees  to  shipments— 
in  merchants  ordered  for  impor- 
t  a  quantity  of  merchandise  of  a 
Qot  subject  to  duty.  In  response 
>  order  a  shipment  was  consigned 
lem  of  an  article  of  a  different 
cter,  which  was  subject  to  a  high 
of  duty,  and  which  they  refused 
cept  or  to  make  themselves  re- 
ible  for  in  any  way.  Held,  that 
was  no  colorable  authority  for 
hipment  of  the  merchandise,  and 
the  consignees  should  not  be  con- 
fd  as  having  "imported"  the  mer- 
lise  within  this  •  section.  U.  S.  v. 
U  (1904)  129  Fed.  909,  64  O.  O. 
il,  affirming  judgment  U.  S.  v. 
iU  Bros,    (D.    C.   1903)    122  Fed. 

endants  ordered  a  consignment  of 
by  sample,  which  consisted  whol- 
cotton  from  a  foreign  manufac- 


turer, which  waste  was  entitled  to 
free  entry.  The  manufacturer  shipped 
waste  to  fill  the  order  consigned  to 
defendant  through  certain  persons,  who 
were  not  defendant's  agents,  at  Sus- 
pension Bridge,  which  bill  was  indorsed 
to  be  delivered  to  N.  When  the  goods 
arrived,  N.  declared,  without  authority, 
that  the  goods  belonged  to  defendants, 
and  entered  them  for  consumption.^  On 
examination  It  was  found  that  the 
waste  was  cotton  and  woolen  mixed, 
and  was  therefore  taxable  for  duty 
at  10  cents  a  pound.  Defendants,  on 
notification,  refused  to  accept  the 
waste  under  the  contract,  and  it  was 
sold  for  duty,  resulting  in  a  large  de- 
ficiency. Held,  that  defendants  were 
not  liable  for  such  deficiency.    Id. 

Where  merchandise  is  shipped  to 
parties  in  the  United  States,  which  is 
of  a  different  character  from  that  or- 
dered, it  is  a  consignment  made  with- 
out the  consent  of  the  consignees, 
within  the  meaning  of  article  1231, 
Customs  Regulations  1899,  prescribing 
that,  when  the  proceeds  from  the  sale 
of  unclaimed  merchandise  are  not  suffi- 
cient to  pay  the  duties  and  other 
charges  thereon,  "the  consignees  are 
liable  for  such  duties,  unless  it  be 
shown  that  the  consignment  was  made 
without  their  consent."    Id. 

Where  merchandise  is  shipped  to 
parties  in  the  United  States  without 
their  authority,  they  are  under  no  ob- 
ligation, in  order  to  free  themselves 
from  liability  for  duty,  to  make  entry 
of  the  merchandise  or  to  take  posses- 
sion of  it  for  any  purpose.    Id. 

20.  (Act  Oct.  3,  1913,  c.  16,  §  III,  C.)     Invoices;    requisites. 

All  invoices  of  imported  merchandise  shall  be  made  out  in 
currency  of  the  place  or  country  from  whence  the  importations 
[  be  made,  or,  ff  purchased,  or  agreed  to  be  purchased,  in  the 
ency  actually  paid,  agreed  upon,  or  to  be  paid  therefor,  shall 
ain  a  correct,  complete,  and  detailed  description  of  such  mer- 
idise  and  of  the  packages,  wrappings,  or  other  coverings  con- 
,ng  it,  and  shall  be  made  in  triplicate  or  in  quadruplicate  in 

of  merchandise  intended  for  immediate  transportation  with- 
appraisement,  and  signed  by  the  person  owning  or  shipping  the 
e,  if  the  merchandise  has  been  actually  purchased,  or  price 
ed  upon,  fixed,  or  determined,  or  by  the  manufacturer  or  owner 
eof,  if  the  same  has  been  procured  otherwise  than  by  purchase, 
^reement  of  purchase,  or  by  the  duly  authorized  agent  of  such 
baser,  seller,  manufacturer,  or  owner.    (38  Stat.  181.) 

See  notes  to  subdivision  B  of  this  section,  ante,  §  5519. 

This  provision,  as  originally  enacted  in  the  Customs  Administrative  Act  of 
une  10,  1890,  c.  407,  5  2,  26  Stat.  131,  was  amended  by  the  substitution  of 
le  words  "correct,  complete,  and  detailed  description  of  such  merchandise,  and 
11  the  packages,  wrappings  or  other  coverings  containing  it,"  in  lieu  of  the 
ords  "correct  description  of  such  merchandise,"  by  the  Payne-Aldrich  Tariff 
.ct  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  91,  which  was  further  amended  by  the 
ddition  of  the  words  "or  agreed  to  be  purchased"  after  the  words  "or  if  pur- 
based,"  with  changes  in  the  wording  to  conform  to  such  addition,  making  the 
revision  read  as  set  forth  here,  by  this  act. 

Invoices  of  leaf  tobacco  specifying  in  detail  the  character  of  such  tobacco, 
'hether  wrapper  or  filler,  its  origin  and  quantity,  were  required  by  a  provision 
1  paragraph  182,  "Schedule  F,"  of  section  I  of  this  act,  ante,  §  5291,  par.  182. 
Similar  provisions  were  made  by  R.  S.  §f  2838,  2853,  both  of  which  sections 
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were  repealed  by  section  29  of  the  Customs  Administrative  Act  of  June  10. 
1890.  26  Stat.  141. 

The  values  of  foreign  coin,  as  estimated  pursuant  to  Act  Aug.  27,  1894,  c. 
349,  I  25,  post,  §  6536,  were  required,  by  a  provision  of  that  section,  to  be 
followed  in  estimating  the  value  of  foreign  merchandise  exported  to  the  United 
States. 

Invoices  were  required  to  be  made  out  in  the  weights  or  measures  of  the 
place  or  country  from  which  the  importation  is  made,  by  R.  S.  i  2837,  ante, 
§  5518. 

Declarations  to  be  indorsed  on  the  invoices  produced  to  the  consular  officer 
were  provided  for  by  section  III,  D,  of  this  act,  post,  §  5521. 

Entry  of  merchandise  without  invoice  was  provided  for  by  section  III,  £2,  of 
this  act,  post,  §  5522. 

Previous  provisions  requiring  invoices  of  merohandise  intended  for  immediate 
transportation  without  appraisement  to  be  in  quadruplicate  were  made  by  Act 
June  10,  1880,  c.  190,  S  4,  post,  {  5542. 

Countries  "where  there  is  no  consul^  were  excepted  from  provisions  relating 
to  invoices  by  B.  S.  {  2859,  post,  {  5544. 

Notes  of  Decisions 


Conttructlon  in  generals— See  f  6536, 
post,  as  to  ascertaining  value  of  for- 
eign coins. 

The  provisions  of  this  section  and 
Act  Oct.  1,  1890,  c  1244,  |  52  (post, 
§  6536),  being  substantially  re-enact- 
ments of  former  laws,  must  be  inter- 
preted in  the  light  of  the  decisions,  con- 
struing those  former  laws  and  the  es- 
timate of  the  director  of  the  mint  as 
proclaimed  by  the  Secretary  of  the 
Treasury  must  be  held  conclusive,  both 
upon  the  government  and  the  importer 
as  under  the  former  statutes.  U.  S. 
V.  Klingenberg  (1894)  14  Sup.  Ct  790, 
792.  153  U.  S.  93,  38  L.  Ed.  647. 

Currency  in  which  invoices  made  out. 

—The  value  of  foreign  coins,  as  ascer- 
tained by  the  estimate  of  the  director 
of  the  mint,  and  proclaimed  by  the  sec- 
retary of  the  treasury,  is  conclusive  up- 
on customhouse  officers  and  importers. 
Hadden  ▼.  Merritt  (1885)  5  Sup.  Ct. 
1169,  115  U.  S.  25,  29  L.  Ed.  333. 

An  importer  in  giving  the  invoice 
value  of  his  merchandise  stated  it  in 
dollars,  instead  of  rupees,  having  mis- 
taken the  rupee  abbreviation  for  the 
dollar  mark.  Held,  that  this  constitut- 
ed a  clerical  mistake.  U.  S.  v.  MuUer, 
Maclean  &  Co.  (1907)  158  Fed.  405,  85 
C.  C.  A.  515. 

A  written  contract  entered  into  at 
San  Francisco,  in  the  state  of  Califor- 
nia, for  the  sale  of  goods  to  arrive  from 
Calcutta,  contained  this  clause:  "Any 
change  in  duties  to  be  for  or  against 
purchasers."  The  rate  of  duty  on  the 
bags  constituting  the  subject-matter  of 
the  contract  has  not  been  changed  since 
the  contract  was  made.  The  amount 
of  duty  actually  paid  was,  however, 
considerably  less  than  the  amount 
which  it  would  have  been  necessary  to 
pay  on  the  same  goods  if  they  had  been 
entered  at  the  time  when  the  contract 
was  made,  owing  to  a  change,  mean- 
while, in  the  estimated  value  of  the 
rupee,  in  which  currency,  the  invoice 
of  such  merchandise  was  required  to  be 
made  out  In  an  action  by  the  pur- 
chaser of  the  goods  to  recover  the 
amount    of    this   difference,    held,    the 
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parties,  by  the  words  "change  of  du- 
ties," intended  a  change  in  the  rate  of 
duty  by  authority  of  congress,  not  a 
difference  in  the  amount  of  duty  merely. 
Detrick  v.  Balfour  (C.  C.  1881)  8  Fed. 
468. 

Where  goods  are  invoiced  in  the  legal 
currency  of  the  country  of  exportation, 
and  also  in  another  foreign  currency, 
which  gives  a  higher  value  in  United 
States  money,  the  valuation  must  be 
taken  according  to  the  legal  currency 
of  the  country  of  exportation.  U.  S. 
V.  Klingenberg  (C.  C.  1896)  77  Fed. 
279. 

When  the  value  of  imported  merchan- 
dise is  stated  in  the  invoice  in  a  foreign 
currency,  the  value  of  such  currency 
at  the  time  of  exportation  from  the 
foreign  country  fixes  the  valuation  in 
United  States  currency.  U.  S.  v. 
Knauth  (C.  C.  1896)  77  Fed.  599. 

The  statement  of  the  values  of  for- 
eign coins,  contained  in  a  proclamation 
by  the  secretary  of  the  treasury,  is 
conclusive  upon  the  customs  officials 
in  reducing  to  United  States  currency 
a  valuation  of  imported  merchandise. 
Id. 

A  proclamation  of  the  secretary  of 
the  treasury  stated  the  value  of  the 
florin  of  Austria-Hungary  to  be  $0,482, 
according  to  the  gold  standard,  ^.32 
according  to  the  silver  standard,  with 
silver  the  nominal  standard,  paper  the 
actual  standard,  its  depreciation  meas- 
ured by  the  gold  standard.  Held,  that 
a  valuation  of  imported  merchandise  in 
florins  must  be  reduced  to  United 
States  currency  on  the  basis  of  the 
gold  standard.    Id. 

Any  money  which  is  in  common  use 
as  a  medium  of  purchase  and  sale, 
though  not  of  the  coinage  of  the  coun- 
try, is  a  currency  of  the  country  with- 
in Act  March  3,  1801.  U.  S.  v.  Dry 
Ox  and  Cow  Hides  (D.  C.  1865)  Fed. 
Cas.  No.  14,995. 

Duress.— Importers  so  changed  the 
form  of  invoicing  as  to  increase  the 
amount  of  duty  payable,  this  being  done 
to  comply  with  a  rule  which  had  been 
established   by   the   Board   of   Creneral 
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aiseri,  but  which  the  courts  sub- 
Btly  held  illegal.  Held,  tbat  as 
,ctJoti  of  the  import <^rs  had  been 
ut  protest  and  the  custom  a  o®- 
bad  not  raised  or  changed  the  in" 
if  nor  direct&d  or  requeated  that 
i  do  net  there  had  bei^n  no  legal 
ulaion   or    dureaa.      Qulbenkian    T* 

(C.  a  1909)  1T6  Fed.  Sm,  iudg- 
affirmed  (1011)  186  Fed.  133,  lOS 
A,  245. 

i  importers  were  embarraised  m 
ig  the  actual  market  value  of  tbelr 
Uftndise,  but  tbey  elected  to  enter 
rooleus  and  cottons  with  the  ad- 
la  of  a  penny  a  jard  for  dampage 
LO  i>€r  cent  for  shrinking,  A  no- 
1  that  this  was  done  under  duress 
not  make  a  case  of  duress.  No 
Fful  demand  was  made  on  the  im- 
rs,  and  wbDt  they  did  was  done 
r   and    voluntarily    to   fix   the   en- 

talne  of  the  goods.  Van  In  gen 
u  T.  U*  S.  (1913)  4  CL  CuBt  App. 

^  importers  bad  been  warned  that 
entered  Talue  of  their  brierwood 
lower  than  that  of  other  impor- 
Eind  that  unless  the  value  was  ad* 
>d  penalties  for  undervaluation 
I  he  exacted.    The  importers  were 


by  this  warning  required  to  do  nothing 
more  thnn  the  law  itself  obliged  ^  tbey 
were  subjected  to  no  unlawful  de- 
mand and  consequently  to  no  duress- 
Colonial  Import  Jfe  Export  Co.  y.  U,  S, 
(1914)   5  Ct-.  CuBt.  App.  137. 

The  importer  may,  in  view  of  pos- 
sible Bub sequent  proceed iugs,  re^ster 
with  his  entry  bis  claim  as  to  the  true 
valuation,  and  for  the  collector  to  re- 
fuse this  privilege  might  be  dureai. 
But  to  constitute  duress  the  proof  must 
show  a  substantial  right  had  been  de- 
nied. Batten  &  Co.  v.  D.  a  (1914) 
6  Ct  Cust.  App.  447, 

The  importers  were  constrained  to 
include  the  commissions  in  dispute  in 
the  entered  value  of  the  merchandise; 
otherwise  their  entries  would  not  have 
been  received,  but  simply  returned  to 
them.  This  constituted  duress.  Van* 
diver  ▼,  TJ.  a  (1915)  6  Ct  Gust.  App. 
80. 

Cited  without  deflnlts  applicatfon, 
Forbes  v.  Gracey  (1876)  04  U.  S.  762, 
Ta^.  24  L.  Ed.  313;  Cramer  v.  Arthur 
(1S80)  102  U.  S,  612,  «>l(Mnn.  20  L, 
Ed.  250;  U.  S.  v.  Wilson  (1S97)  18 
Blip.  Ct.  85»  80,  168  U-  S.  273,  42  L. 
Ed.  464. 


2L  (Act  Oct  3,  1913,  c.  16,  §  ITT,  D.)  Invoices  to  be  produced 
to  consular  officer;  declaration  to  be  indorsed  thereon. 
.  All  such  invoices  shall,  at  or  before  the  shipment  of  the  mer- 
idise,  be  produced  to  the  consular  officer  of  the  United  States 
he  consular  district  in  which  the  merchandise  was  manufac- 
dj  or  purchased,  or  contracted  to  be  delivered  from*  or  when 
:hases  or  agreements  for  purchase  are  made  in  several  places, 
he  consular  district  where  the  merchandise  is  assembled  for 
Tneht,  as  the  case  may  be,  for  export  to  the  United  States,  and 
1  have  indorsed  thereon,  when  so  produced,  a  declaration  sigfned 
the  purchaser,  seller,  manufacturer,  o%vner,  or  agent,  setting 
b  that  the  invoice  is  in  all  respects  correct  and  true  and  was 
e  at  the  place  from  which  the  merchandise  is  to  be  exported 
le  United  States;  that  it  contains,  if  the  merchandise  was  ob- 
ed  by  purchase,  or  agreement  for  purchase,  a  true  and  full 
anient  of  the  time  when,  the  place  where,  the  person  from  whom 
same  was  purchased,  or  agreed  to  be  purchased,  and  the  actual 

thereof,  or  price  agreed  upon,  fixed,  or  determined,  and  of  all 
ges  thereon,  as  provided  by  this  Act ;  and  that  no  discounts, 
tes,  or  commissions  are  contained  in  the  invoice  but  such  as 
*  been  actually  allowed  thereon,  and  that  all  drawbacks  or  boun- 
received  or  to  be  received  are  shown  therein ;  and  w^hen  ob- 
*d  in  any  other  manner  than  by  purchase,  or  agreement  of  pur- 
e,  the  actual  market  value  or  wholesale  price  thereof,  at  the 
:  of  exportation  to  the  United  States,  in  the  principal  markets 
he  country  from  whence  exported;  that  such  actual  market 
e  is  the  price  at  which  the  merchandise  described  in  the  invoice 
eely  offered  for  sale  to  all  purchasers  in  said  markets,  and  that 

the  price  which  the  manufacturer  or  owner  making  the  dec- 
lion  would  have  received,  and  was  willing  to  receive,  for  such 
:handise  sold  in  the  urdinary  course  of  trade  in  the  usual  whole- 
quantities,  and  that  it  includes  all  charges  thereon  as  provided 
his  Act,  and  the  actual  quantity  thereof;  and  that  no  different 
ice  of  the  merchandise  mentioned  in  the  invoice  so  produced 
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has  been  or  will  be  furnished  to  anyone.  If  the  merchandise  wai 
actually  purchased,  or  agreed  to  be  purchased,  the  declaration  shal 
also  contain  a  statement  that  the  currency  in  which  such  invoic< 
is  made  out  is  that  which  was  actually  paid  for  the  merchandise 
by  the  purchaser,  or  agreed  to  be  paid,  fixed,  or  determined.  (3f 
Stat.  181.) 

See  notes  to  subdivision  B  of  this  section,  ante,  (  5519. 

These  provisions,  as  originally  enacted  in  the  Customs  Administrative  Ac 
of  June  10,  1890,  c.  407,  (  8,  26  Stat  131,  were  amended  by  the  substitutioi 
of  the  words  "consular  officer,"  in  lieu  of  the  words  "consul,  vice-consul  or  com 
mercial  agent,"  and  the  addition  of  the  word  "seller,"  after  the  words  "signec 
by  the  purchaser,"  by  the  Payne-Aldrich  TariflE  Act  of  Aug.  5,  1909,  c  6,  j 
28,  36  Stat  91,  which  was  further  amended  by  the  addition  of  the  words  "oi 
contracted  to  be  delivered  from,  or  when  purchases  or  agreements  for  purchasei 
are  made  in  the  several  places,  in  the  consular  district  where  the  merchandim 
is  assembled  for  shipment,"  after  the  words  "consular  district  in  which  the  mer- 
chandise was  manufactured  or  purchased,"  with  changes  in  the  wording  tc 
conform  to  such  addition,  and  by  the  substitution  of  the  phrase  "and  that  nc 
.  discounts,  rebates,  or  commissions  are  contained  in  the  invoice  but  such  as  have 
been  actually  allowed  thereon  and  that  all  drawbacks  or  bounties  received  or  tc 
be  received  are  shown  therein,"  in  lieu  of  the  phrase  "and  that  no  discounts, 
bounties,  ov  drawbacks  are  contained  in  the  invoice  but  such  as  have  been  actu- 
ally allowed  thereon,"  making  the  provisions  read  as  set  forth  here,  by  this  act 

A  further  provision  relating  to  invoices  of  merchandise  purchased  or  manu- 
factured in  different  consular  districts  was  made  by  subdivision  W  of  this  sec- 
tion, post,  S  5529. 

The  words  "value,"  **actual  market  value,"  and  "wholesale  price,"  were  defin- 
ed by  subdivision  R  of  this  section,  post,  S  5599. 

Provisions  relating  to  the  production  of  invoices  to  the  consul  or  other  offi- 
cer, and  the  indorsement  of  declarations  thereon,  were  made  by  R.  S.  §  2854, 
repealed  by  section  29  of  the  Customs  Administrative  Act  of  June  10,  1890,  c. 
407.  26  Stat.  141. 

Provisions  that  merchandise  subject  to  ad  valorem  duty,  belonging  to  a  per- 
son not  residing  at  the  time  in  the  United  States,  actually  purchased  by  him,  or 
otherwise  acquired,  or  belonging  to  the  manufacturer,  should  not  be  admitted 
to  entry  unless  the  invoice  should  be  verified  by  the  oath  of  the  owner,  adminis- 
tered by  a  consul  or  other  officer,  were  made  by  R.  S.  §§  2843,  2845,  repealed 
by  said  section  29. 

A  declaration  to  the  consul,  by  the  person  producing  the  invoice,  at  the  port 
in  the  United  States  at  which  it  is  intended  to  make  entry  of  the  merchandise, 
was  required  by  R.  S.  §  2855,  post,  (  5541. 

The  certification  of  invoices  by  consuls  or  other  officers,  and  their  duties  in  re- 
gard thereto,  were  provided  for  by  R.  S.  ((  2855,  2861-2863,  post,  ((  5541. 
5545-5547. 

Declarations  to  be  filed  with  the  collector  on  entry  of  merchandise  were  pro- 
vided for  by  subdivision  F  of  this  section,  post,  (  5523. 

The  authentication  of  invoices  in  the  absence  of  the  consular  officer  was  pro- 
vided for  by  R.  S.  S  2844,  as  amended  by  Act  June  28,  1906,  c  3569,  post,  t 
6537. 

Notes  of  Deolsioiui 


Production  of  invoice  to  consular  of- 
ficer.— An  invoice  executed  in  triplicate 
in  due  form  must^  be  produced  at  or 
before  each  shipment  to  the  consul  at 
the  place  of  shipment  Shipments  in 
trains  are  subject  to  the  same  rules  as 
shipments  by  water.  Locke  v.  U.  S. 
(C.  C.  1866)   Fed.  Cas.  No.  8,442. 

Free  goods  are  not  within  the  pro- 
visions of  R.  S.  §§  2854-2857,  requir- 
ing an  invoice  with  a  certain  prescrib- 
ed declaration  of  the  shipper,  and  a  cer- 
tificate of  the  consul  at  the  port  of 
shipment,  or  the  prescribed  bond,  to  be 
presented  to  the  collector  as  a  condi- 
tion of  entry  of  the  goods;  Siegfried 
V.  Phelps  (C.  C.  1889)  40  Fed.  660, 
judfirment  reversed  Phelps  v.  Siegfried 
(1892)  12  Sup.  Ct  391,  142  U.  S.  602, 
35  L.  Ed.  1128. 

The  government  is  not  bound  by  the 
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acts  of  its  consul  in  certifying  to  the 
correctness  of  an  invoice,  when  based 
upon  false  atfd  fraudulent  statements. 
U.  S.  V.  Sixteen  Cases  of  Silk  Ribbons 
(D.  C.  1870)  Fed.  Cas.  No.  16,301. 

A  certified  consular  invoice  is  requir- 
ed by  law  for  the  admission  to  entry 
of  imported  merchandise  not  subject  to 
duty,  excepting  where  congress  has  ex- 
pressly dispensed  with  that  require- 
ment    (1889)   19  Op.  Atty.  Gen.  225. 

The  person  making  the  declaration  to 
an  invoice  of  goods  intended  for  ship- 
ment from  a  foreign  country  to  the 
United  States  is  not  required  to  be 
actually  present  before  the  consul,  vice 
consul,  or  commercial  agent  of  the 
United  States  in  order  to  authorize 
such  consular  officer  to  certify  such  in- 
voice.    (1897)  21  Op.  Atty.  Gen.  671. 

All  that  is  necessary  in  order  to  au- 
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i  such  consular  officer  to  certify 
iroice  produced,  with  the  declara- 
idorsed  thereon  signed,  and  with 
Lth  attached,  is  that  he  shall  be 
id  that  the  person  making  the 
lereto  is  the  person  he  represents 
f  to  be,  that  he  is  a  credible  per- 
iod that  the  statements  made 
such  oath  are  true.  Id. 
re  the  consular  officer  has  doubts 
the  identity  of  the  person  making 
claration,  as  to  his  credibility,  or 
;he  truthfulness  of  the  statements 
rth  in  the  declaration,  he  would 
he  right  to  require  the  declarant 
ae  personally  before  him.     Id. 

lation  of  merchandise.— The  pro- 

in  the  revenue  act  of  March  8, 
I  1  (12  Stat.  737),  that  when  for- 
goods  brought  or  sent  into  the 
1  States  are  obtained  otherwise 
by  purchase,  they  shall  be  in- 
L,  at  the  "actual  market  value 
>t  at  the  time  and  place  when  and 

the  same  were  procured  or  man- 
ired,"  does  not  mean  any  locali- 
re  limited  than  the  country  where 
>od8  are  bought  or  manufactured. 
)f  s  Champagne  (1865)  70  U.  S. 
aU.)  114,  18  L.  Ed.  116;  Three 
and  One  Hundred  and  Nine  Cases 
ampagne  (D.  C.  1867)  Fed.  Cas. 
1,012. 
ds    imported    by    the    purchaser, 

subject  to  ad  valorem  duty, 
1  be  entered  at  the  purchase  price, 
goods  imported  by  the  manufac- 
should  be  entered  at  the  market 
or  value  at  the  place  of  expor- 
.  U.  S.  V.  Twelve  Casks  of  Cud- 
CD.  C.  1834)  Fed.  Cas.  No.  16,- 

Same  v.  Twenty- Six  Bales  of 
er  Boots    (D.    O.   1858)    Id.    16,- 

Same  v.  Twenty- Six  Cases  of 
Br  Boots  (C.  C.  1880)  Id.  16,571. 
is  obligatory  on  the  importer  to 
ih  the  appraisers  and  collector 
a  true  valuation  of  merchandise, 
inghaus  v.  U.  S.  (1899)  19  Sup. 
[)5,  307,  172  U.  S.  622,  43  L.  Ed. 

ler  the  act  of  1799,  a  foreign 
facturer  might  invoice  goods  made 
m  at  the  actual  cost  of  the  raw 
ial,  the  value  of  labor  employ- 
nd  the  expense  of  transportation 
e  port  of  shipment.     Ninety-Five 


Bales  of  Paper  v.  U.  S.  (C.  C.  1820) 
Fed.  Cas.  No.  10,274. 

The  importer  may  enter  his  goods  at 
their  cash  value  in  the  foreign  country, 
reduced  to  specie.  Grant  v.  Maxwell 
(O.  C.  1851)  Fed.  Cas.  No.  5,699. 

The  cost  of  the  raw  materials  is  to 
be  taken  at  the  market  price  of  such 
material  at  the  time  when  the  manu- 
facture of  the  goods  was  completed. 
U.  S.  V.  Sixteen  Cases  of  Silk  Ribbons 
(D.  C.  1870)  Fed.  Cas.  No.  16,301. 

A  memorandum  slip  attached  to  each 
invoice  that  showed  the  change  the  im- 
porter had  wished  to  make  in  the  val- 
uation as  entered  is  not  such  an  entry 
as  could  be  taken  to  comply  with  the 
statute.  The  importer  was  entitled  to 
make  upon  the  entry  itself  his  pro- 
test against  the  addition  by  the  col- 
lector of  commissions  paid  as  a  part 
of  the  dutiable  value.  Stein  v.  U.  S. 
(1911)  1  Ct.  Cust.  App.  478. 

The  Treasury  Department  has  no 
authority  to  insist  that  declarations 
upon  goods  obtained  by  purchase  shall 
contain  the  further  clause  declaring 
that  the  prices  in  the  invoice  repre- 
sent the  actiial  foreign  market  value  on 
the  day  of  shipment,  etc.  (1899)  22 
Op.  Atty.  Gen.  405. 

Verification  of  in  voices— -This  section 
does  not  require  the  invoices  to  be  veri- 
fied. U.  S.  V.  646  Half-Boxes  of  Figs 
(D.  C.  1908)  164  Fed.  778. 

The  question  as  to  where  and  in  what 
manner  the  oaths  to  the  declarations 
indorsed  on  invoices  shall  be  taken  is 
more  a  matter  of  regulation  or  in- 
struction for  the  government  of  con- 
sular officers  than  of  construction  of  a 
statute.     (1897)  21  Op.  Atty.  Gen.  571. 

Evidenco  of  violation  of  section.— As 
to  evidence  of  violations,  see  Cliquot's 
Champagne  (1865)  3  WaU.  114,  116,  18 
L.  Ed.  116;  Fennerstein's  Champagne 
(1865)  3  Wall.  145,  147,  18  L.  Ed.  121. 

Cited  without  definite  application, 
Haton  V.  Guyot  (1895)  16  Sup.  Ct.  139, 
159,  159  U.  S.  113,  40  L.  Ed.  95;  U.  S. 
V.  Wilson  (1897)  18  Sup.  Ct  85,  168  U. 
S.  273,  42  L.  Ed.  464;  Forbes  v.  Gracey 
(1876)  94  U.  S.  762,  763,  24  L.  Ed. 
313;  U.  S.  V.  Auffmordt  (D.  C.  1884) 
19  Fed.  893,  894  (affirmed  [1887]  7 
Sup.  Ct.  1182,  122  U.  S.  197,  30  L.  Ed. 
1182). 


22.  (Act  Oct.  3,  1913,  c.  16,  §  III,  E.)  Entry  without  invoice, 
upon  affidavit  and  verified  statement ;  books ;  bond  for  produc- 
tion of  invoice. 

Except  in  case  of  personal  effects  accompanying  the  passenger, 
nportation  of  any  merchandise  exceeding  $100  in  value  shall  be 
tted  to  entry  without  the  production  of  a  duly  certified  invoice 
iof  as  required  by  law,  or  of  an  affidavit  made  by  the  owner, 
rter,  or  consignee,  before  the  collector  or  his  deputy,  showing 

it  is  impracticable  to  produce  such  invoice;  and  no  entry  shall 
lade  in  the  absence  of  a  certified  invoice,  upon  affidavit  as  afore- 

unless  such  affidavit  be  accompanied  by  a  statement  in  the  form 
1  invoice,  or  otherwise,  showing  the  actual  cost  of  such  merchan- 
6  U.S.CoMP.*16— 415  (6625) 
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disc,  if  purchased,  or  if  obtained  otherwise  than  by  purchase,    the 
actual  market  value  or  wholesale  price  thereof  at  the  time  of  exporta- 
tion to  the  United  States  in  the  principal  markets  of  the  country 
from  which  the  same  has  been  imported,  which  statement  shall   be 
verified  by  the  oath  of  the  owner,  importer,  consi^gnee,  or  agent  desir- 
ing to  make  entry  of  the  merchandise,  to  be  administered  by  the  col- 
lector or  his  deputy,  and  it  shall  be  lawful  for  the  collector  or  his 
deputy  to  examine  the  deponent  under  oath,  touching  the  sources  of 
his  knowledge,  information,  or  belief  in  the  premises,  and  to  require 
him  to  produce  any  letter,  paper,  or  statement  of  account  in  his  pos- 
session, or  under  his  control,  which  may  assist  the  officers  of  customs 
in  ascertaining  the  actual  value  of  the  importation  or  any  part  there- 
of, and  in  default  of  such  production,  when  so  requested,  such  owner, 
importer,  consignee,  or  agent  shall  be  thereafter  debarred  from  pro- 
ducing any  such  letter,  paper,  or  statement  for  the  purpose  of  avoid- 
ing any  additional  duty,  penalty,  or  forfeiture  incurred  under  this 
Act,  unless  he  shall  show  to  the  satisfaction  of  the  court  or  the  of- 
ficers of  the  customs,  as  the  case  may  be,  that  it  was  not  in  his  power 
to  produce  the  same  when  so  demanded;    and  no  merchandise  shall 
be  admitted  to  entry  under  the  provisions  of  this  section  unless  the 
collector  shall  be  satisfied  that  the  failure  to  produce  a  duly  certified 
invoice  is  due  to  causes  beyond  the  control  of  the  owner,  consignee, 
or  agent  thereof :    Provided,  That  the  Secretary  of  the  Treasury  may- 
make  regulations  by  which  books,  magazines,  and  other  periodicals 
published  and  imported  in  successive  parts,  numbers,  or  volumes,  and 
entitled  to  be  imported  free  of  duty,  shall  require  but  one  declara- 
tion for  the  entire  series.    And  when  entry  of  merchandise  exceeding 
$100  in  value  is  made  by  a  statement  in  the  form  of  an  invoice,  the 
collector  shall  require  a  bond  for  the  production  of  a  duly  certified 
invoice.    (38  Stat.  182.) 

See  notes  to  subdivision  B  of  this  section,  ante,  §  5519. 

These  provisions,  as  originally  enacted  in  the  Customs  Administrative  Act 
of  June  10,  1890,  c.  407,  §  4,  26  Stat.  131,  were  amended  by  striking  out  the 
word  "dutiable"  after  the  words  "merchandise  exceeding  $100  in,"  by  the 
Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  92,  re-enacted  in 
the  same  language  by  this  act". 

Provisions  for  bond  by  agent  were  also  made  by  R.  S.  §  2787,  ante,  §  5484. 

Provisions  for  production  of  invoice  of  goods  of  absent  owner  were  made  by 
R.  S.  §  2842,  post,  §  5536. 

Provisions  authorizing  the  Secretary  of  the  Treasury  to  admit  merchandise 
to  entry  in  certain  cases  without  invoice  were  made  by  R.  S.  §§  2847,  2848,  but 
became  inoperative  by  the  repeal  of  preceding  sections  referred  to  therein,  by 
the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  29,  26  Stat.  141. 

Personal  effects  accompanying  the  passenger  were  comprised  in  the  "Free 
List"  of  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  I,  par.  642,  ante,  § 
5291,  par.  642. 

Books,  etc.,  and  other  publications  entitled  to  be  imported  free  of  duty,  were 
described  in  the  free  list  of  the  Underwood  Tariff  Act,  §  I,  pars.  424-428,  ante, 
I  5291,  pars.  424-428. 

Notes  of  Decisions 


Production  of  invoice.— This  section 
applies  only  where  there  has  been  an 
actual,  intentional  entry  of  merchandise, 
and  not  where  the  entry  has  been  con- 
cealed. U.  S.  V.  218^  Carats  Loose 
Emeralds  (D.  C.  1907)  153  Fed.  643, 
judgment  affirmed  Two  Hundred  and 
Eighteen  and  One-Half  Carats  Loose 
Emeralds  v.  U.  S.  (1907)  154  Fed.  839, 
83  C.  C.  A.  475. 

The  collector  has  no  power  to  permit 
an  entry  of  merchandise  unaccompanied 
by  an  invoice,  or  a  sufficient  excuse  for 
its  absence.  U.  S.  v.  Thirty-Nine 
Thousand  One  Hundred  and  Fifty  Ci- 
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gars  (D.  C.  1866)  Fed.  Cas.  No.  16.464. 

The  provision  that  "except  in  case  of 
personal  effects,  no  importation  of  any 
merchandise"  shall  be  entered  without 
invoice,  is  equivalent  to  an  exception  of 
articles  not  personal  effects  from  the 
provision  relative  to  the  declaration  of 
"baggage"  in  section  5496,  ante.  U.  S. 
V.  One  Trunk  (D.  C.  1909)  175  Fed. 
1012,  decree  affirmed  (1912)  192  Fed. 
913,  114  C.  C.  A.  353. 

Value  of  single  parcels  post  package, 
and  not  of  entire  number  of  packages 
arriving  by  same  mail,  held  to  determine 
necessity  for  customs  entry.     U.  S,  y. 
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*en   Packages   of  Dental   Instru- 
(D.  C.  1915)  222  Fed.  121. 

forma    Invoice    and    bond.»The 

required  to  be  given  on  the  entry 
rchandise  without  a  duly-certified 
e,  is  not  intended  to  secure  a  pen- 
or  a  breach  of  duty,  but  only  ac- 
amages.  U.  S.  v.  Cutajar  (1895) 
d.  530,  14  C.  C.  A.  615. 
ro  forma  invoice  is  for  entry  pur- 

a  recognized  lawful  invoice  made 

oath  as  a  substitute  for  a  regu- 
certified  invoice;  a  penalty  for 
valuation  in  such  an  invoice  may 
icted  and  an  entry  on  a  pro  forma 
e  is  such  an  entry  as  the  language 
;tion  5527,  post,  should  and  must 

to,  namely,  ''the  duty  shall  not, 
er,  be  assessed  in  any  case  upon 
ount  less  than  the  entered  value." 
V.  Bennett  &  Loewenthal  (1911) 
Oust.  App.  249. 

iewing  at  length  the  history  of 
egislation,  the  practiice  of  the 
ury  Department  and  the  decisions 
9  courts  as   well,   no   warrant  is 

for  the  statement  that  an  entry 
%  pro  forma  invoice  should  be  held 
until  the  certified  invoice  is  pro- 

or  the  bond  given  for  its  produc- 
es been  forfeited;  nor  is  any  au- 
y  found  for  holding  that  liquida- 
B  proper  on  an  amount  less  than 
ntered  value  in  case  an  entry  is 

upon  a  pro  forma  invoice,  no 
est  clerical  error  or  duress  ap- 
ig.     Id. 

pro  forma  invoice  for  purposes  of 

takes  the  place  of  the  certified 

23.  (Act  Oct.  3,  1913,  c.  16,  §  III,  F.)     Declaration  to  accom- 
pany invoice  on  entry. 

Whenever  merchandise  imported  into  the  United  States  is  en- 
by  invoice,  a  declaration  upon  a  form  to  be  prescribed  by  the 
itary  of  the  Treasury,  according  to  the  nature  of  the  case,  shall 
led  with  the  collector  of  the  port  at  the  time  of  entry  by  the 
T,  importer,  consignee,  or  agent,  which  declaration  so  filed  .shall 
ily  signed  by  the  owner,  importer,  consignee,  or  agent  before  the 
:tor,  or  before  a  notary  public  or  other  officer  duly  authorized 
Lw  to  administer  oaths  and  take  acknowledgments,  under  regula- 
to  be  prescribed  by  the  Secretary  of  the  Treasury:  Provided, 
if  any  of  the  invoices  or  bills  of  lading  of  any  merchandise  im- 
id  in  any  one  vessel  which  should  otherwise  be  embraced  in  said 
'  have  not  been  received  at  the  date  of  the  entry  the  declaration 
state  the  fact,  and  thereupon  such  merchandise,  of  which  the 
ces  or  bills  of  lading  are  not  produced,  shall  not  be  included  in 
entry,  but  may  be  entered  subsequently.  That  the  Secretary  of 
rreasury  and  the  Secretary  of  Commerce  are  hereby  authorized 
directed  to  establish  from  time  to  time  for  statistical  purposes 
t  or  enumeration  of  articles  in  such  detail  as  in  their  judgment 
be  necessary  comprehending  all  goods,  wares,  and  merchandise 
rted  into  the  United  States,  and  that  as  a  part  of  the  declaration 
n  provided  there  shall  be  either  attached  thereto  or  included 
lin  an  accurate  statement  specifying,  in  the  terms  of  the  said 
led  list  or  enumeration,  the  kinds  and  quantities  of  all  merchan- 
imported,  and  the  value  of  the  total  quantity  of  each  kind  of 
le,  and  it  shall  be  the  duty  of  the  consular  officer,  to  whom  the 
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invoice  and  is  a  complete  substitute 
therefor;  and  so,  the  production  and 
filing  on  some  day  later  than  the  date 
of  filing  the  pro  forma  invoice  of  papers 
required  by  regulations  to  be  produced 
and  "filed  with  the  entry,"  is  not  a 
compliance  with  articles  570  and  571, 
Customs  Regulations  of  1908.  McBride 
V.  U.  S.  (1911)  1  Ct  Oust.  App.  293, 
T.  D.  31354;  TJ.  S.  v.  Frank  & 
Lambert  (1911)  2  Ct.  Cust.  App.  239, 
T.  D.  31973;  U.  S.  v.  Bennett  &  Loew- 
enthal (1911)  2  Ct.  Cust.  App.  249, 
T.  D.  31975;  U.  S.  v.  Rettig  (1912)  2 
Ct.  Cust.  App.  537. 

The  bond  required  of  an  importer  en- 
tering his  goods  upon  a  pro  forma  in- 
voice stipulates  that  duties  are  to  be 
and  will  be  paid  upon  the  certified  in- 
voice valuation.  In  all  cases  the  col- 
lector is  empowered  to  reliquidate  with- 
in one  year,  the  customs  regulations 
governing  him  in  the  exercise  of  this 
p^we^.  In  this  case  authority  for  the 
reliquidation  by  the  collector  is  found 
both  in  the  law  and  the  express  stipula- 
tion of  the  importer's  bond.  U.  S.  v. 
Hobbs  (1912)  3  Ct.  Cust  App.  256. 

Cited  without  definite  application, 
Forbes  v.  Gracey  (1876)  94  U.  S.  762, 
763,  24  L.  Ed.  313;  The  Laura  (1885) 
6  Sup.  Ct.  881,  883,  114  U.  S.  411,  29 
L.  Ed.  147;  U.  S.  v.  Sommers  (1909) 
171  Fed.  57,  96  C.  O.  A.  299;  U.  S.  v. 
Fisher  (C.  C.  1881)  8  Fed.  414,  416; 
Insurance  Co.  of « North  America  v. 
Willey  (1912)  212  Mass.  75,  98  N.  B. 
677. 
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invoice  shall  be  produced,  to  require  such  information  to  be  given.     (S 
Stat.  182.) 

See  notes  to  sabdiviBion  B  of  this  section,  ante,  §  5519. 

These  provisions,  as  originally  enacted  in  the  Customs  Administrative  Ac 
of  June  10,  1890,  c.  407,  §  5,  26  Stat.  182,  prescribing  various  forms  of  decU 
rations,  were  amended  by  provisions  prescribing  diflEerent  forms  by  the  Paym 
Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  95,  which  was  furtbc 
amended  by  provisions  requiring  instead  of  the  forms  prescribed,  '*a  declaratio 
upon  a  form  to  be  prescribed  by  the  Secretary  of  the  Treasury,"  and  by  th 
addition  of  the  provision  ''that  the  Secretary  of  the  Treasury  and  the  Se< 
retary  of  Commerce  are  hereby  authorized,"  etc.,  to  the  end  of  the  paragrapl 
making  the  provisions  read  as  set  forth  here,  by  this  act. 

A  declaration  on  entry  of  merchandise  consigned  for  sale  was  provided  fo 
by  subdivision  J  of  this  section,  post,  §  5528. 

Provisions  requiring  an  oath  on  entry  of  merchandise  by  invoice,  to  be  ad 
ministered  by  the  collector,  were  made  by  R.  S.  §  2841,  which  was  repeale 
by  the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  (  29,  26  Stat 
141,  amended  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  3< 
Stat.  104;  and  all  oaths  administered  by  officers  of  the  customs,  except  a 
provided  in  the  Customs  Administrative  Act,  were  abolished  by  sectioa  2: 
thereof. 

The  provisions  for  abolition  of  oaths  made  by  the  Customs  Administrativ 
Act  of  June  10,  1890,  c.  407,  §  22^  26  Stat.  140,  amended  by  the  Payne- Aldrid 
Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  102,  were  superseded  by  a  proviso  an 
nexed  to  section  IV,  S,  of  the  Underwood  Tariff  Act,  set  forth  ante,  §  531€ 
that  nothing  in  the  act  should  be  construed  to  permit  any  oaths  to  be  demanded 
except  as  provided. 

Provisions  for  entry  of  separate  packed  packages  of  which  no  invoice  has  beei 
received,  were  made  by  Act  May  1,  1876,  c  89,  §§  1,  2,  ante,  |§  5482,  5483. 

Provisions  relating  to  representatives  of  deceased  or  insolvent  owners  wen 
made  by  B.  S.  S  2846,  post,  §  5538. 

The  collector's  certification  of  the  invoice  was  required  by  B.  S.  (  2852,  post 
t5540. 

Notes  of  Deolsioiui 


H  istorioal^— As  tq  former  laws  gov- 
erning appraisal  of  goods  imported  and 
entered  by  the  manufacturer,  see  Belch- 
er V.  Lawrason  (1858)  21  How.  251, 
254,  16  L.  Ed.  123. 

Declaration  in  general.— Section  5519, 
ante,  confers  no  right  upon  a  mere  con- 
signee to  make  a  declaration  as  "own- 
er" under  this  section,  but  he  must 
make  the  declaration  as  consignee,  and 
in  the  declaration  must  state  truly  the 
name  of  the  owner.  U.  S.  v.  Fawcett 
(C.  C.   1897)   86  Fed.  900,  901. 

Under  section  5,  Customs  Adminis- 
trative Act,  the  practice  of  having  dec- 
larations signed  in  blank  by  an  im- 
porter, to  be  filled  in  later  by  a  customs 
broker,  and  the  practice  of  notaries 
public  in  falsely  certifying  such  declara- 
tions as  having  been  made  and  sworn 
to  in  their  presence,  are  illegal,  and  to 
be  condemned  in  law  as  in  morals.  U. 
S.  V.  Cohn  (C.  C.  1904)  128  Fed.  615, 
judgment  affirmed  Browne  v.  U.  S. 
(1905)  145  Fed.  1,  76  C.  C.  A.  31,  writ 
of  certiorari  denied  (1906)  26  Sup.  Ct 
755,  200  U.  S.  618,  50  L.  Ed.  623. 

Under  B.  S.  §  2841,  an  oath,  by  a 
person  entering  merchandise,  that  he 
does  not  know  of  or  believe  in  the  ex- 
istence of  any  invoices  or  bills  of  lad- 
ing other  than  those  produced  by  him, 
does  not  constitute  a  false  oath,  al- 
though he  knew  of  the  existence  of 
copies.  U.  S.  V.  Harrison  (D.  C.  1887) 
82  Fed.  386. 

On  entering  an  importation  of  certain 
merchandise,  the  importer  made  "the 
declaration   of   owner   in   cases  where 
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merchandise  has  been  actually  purchas 
ed,"  which  is  set  forth  in  section  S 
Customs  Administrative  Act,  but  it  lat 
er  appeared  that  the  importation  wa 
made  pursuant  to  an  agreement  unde 
which  the  importer  might,  after  exam 
ination,  retain  and  pay  for,  or  retun 
any  part  or  all  of  the  goods,  and  th< 
importer  admitted  that  he  did  not  con 
sider  himself  the  actual  owner,  bu 
mad€t  the  entry  as  an  accommodatioi 
to  the  parties  who  caused  the  goods  ti 
be  shipped  to  him.  Held  that,  as  h 
had  full  dominion  over  the  property 
with  the  right  to  sell  or  otherwise  dls 
pose  of  it  without  accountability  to  an; 
one,  he  should  be  considered  the  "own 
er,"  and  might  properly  make  the  dec 
laration  aforesaid.  U.  S.  v.  Ninety 
Nine  Diamonds  (D.  C,  1904)  132  Pe<3 
579,  judgment  affirmed  (1905)  139  Fe<] 
961,  72  C.  C.  A.  9,  2  L.  B.  A.  (N.  S. 
185,  writ  of  certiorari  denied  (1906 
26  Sup.  Ct  760,  201  U.  S.  645,  50  I 
Ed.  903. 

Evidence^— As  to  evidence  required  t 
convict  of  perjury  at  custom  house,  se 
U.  S.  V.  Wood  (1840)  14  Pet  430,  10  I 
Ed.  527. 

Cited    without    definite    appiicatloi 

Forbes  v.  Gracey  (1876)  94  U.  S.  76S 
763,  24  L.  Ed.  313;  Oberteuffer  v.  Bol 
ertson  (1886)  6  Sup.  Ct  462,  469,  11 
U.  S.  499,  29  L.  Ed.  706;  U.  S.  v.  Som 
mers  (1909)  171  Fed.  57,  96  O.  C.  -^ 
299;  U.  S.  V.  Auffmordt  (D.  C.  1884 
19  Fed.  893,  894  (affirmed  [1887]  7  Sui 
Ct  1182, 122  U.  S.  197,  30  L.  Ed.  1182] 
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24.  (Act  Oct.  3,  1913,  c.  16,  §  III,  G.)  Punishment  for  entry 
3r  introduction  of  goods  by  means  of  false  invoice,  etc. 

If  any  consignor,  seller,  owner,  importer,  consignee,  agent,  or 
•  person  or  persons,  shall  enter  or  introduce,  or  attempt  to  enter 
itroduce,  into  the  commerce  of  the  United  States  any  imported 
handise  by  means  of  any  fraudulent  or  false  invoice,  declara- 
affidavit,  letter,  paper,  or  by  means  of  any  false  statement,  writ- 
)r  verbal,  or  by  means  of  any  false  or  fraudulent  practice  or 
ance  whatsoever,  or  shall  make  any  false  statement  in  the  deda- 
ns provided  for  in  paragraph  F  without  reasonable  cause  to  be- 

the  truth  of  such  statement,  or  shall  aid  or  procure  the  making 
ly  such  false  statement  as  to  any  matter  material  thereto  with- 
■easonable  cause  to  believe  the  truth  of  such  statement,  or  shall 
lilty  of  any  willful  act  or  omission  by  means  whereof  the  United 
IS  shall  or  may  be  deprived  of  the  lawful  duties,  or  any  portion 
of,  accruing  upon  the  merchandise,  or  any  portion  thereof,  em- 
id  or  referred  to  in  such  invoice,  declaration,  affidavit,  letter,  paper, 
atement,  or  affected  by  such  act  or  omission,  such  person  or  per- 

shall  upon  conviction  be  fined  for  each  offense  a  sum  not  ex- 
ng  $5,000,  or  be  imprisoned  for  a  time  not  exceeding  two  years, 
)th,  in  the  discretion  of  the  court :  Provided,  That  nothing  in  this 
>n  shall  be  construed  to  relieve  imported  merchandise  from  for- 
re  by  reason  of  such  false  statement  or  for  any  cause  elsewhere 
ided  by  law.    (38  Stat.  183.) 

See  notes  to  subdivision  B  of  this  section,  ante,  §  5519. 

These  provisions  were  substituted  for  provisions  of  the  same  nature  made  by 
le  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §(  6,  9,  26  Stat.  134, 
^,  amended  and  re-enacted  by  the  Payne- Aid  rich  Tariff  Act  of  Aug.  5,  1909, 
6,  §  28,  36  Stat.  95,  97. 

Smuggling  merchandise,  or  making  or  passing  false  invoice,  was  punishable 
F  R.  S.  §  2865,  post,  §  5548. 

Securing  false  entry  of  goods  was  punishable  by  R.  S.  §  5445,  incorporated 
ito  the  Criminal  Code,  in  section  69  thereof,  post,  §  10237,  and  was  repealed  by 
iction  341  thereof,  post,  (  10515. 

Forging  customs  entry  certificates  was  punishable  by  R.  S.  §  5417,  incorporat- 
1  into  the  Criminal  Code  in  section  63  thereof,  post,  (  10231,  and  repealed  by 
action  341  thereof,  post,  §  10515. 

Penalty  for  false  entry  for  benefit  of  drawback  was  provided  for  by  R.  S.  S 
350,  post,  S  5753. 

Importing  or  bringing  goods  into  the  United  States,  contrary  to  law,  or  re- 
iving, buying,  etc.,  such  goods,  after  importation,  was  punishable  by  R.  S.  ( 
)82,  post,  §  5785. 

Notes  of  Deoisioiui 


)nstruction. 

Eilse  entry— In  general. 

—  Entry. 

—  Intent. 

—  Loss  of  duties. 
Imitations, 
idictmen  t — Sufficiency. 

—  Duplicity. 

-^    Specifying  means  used. 

—  Under  prior  statutes, 
vidence  and  presumptions, 
efenses. 

/Onstruction.— The  party  who 
B  an  entry,  using  the  term  entry 
J  narrower  sense,  is  the  owner, 
•ter,  consignee,  or  agent.— U.  S. 
?scall  (1909)  30  Sup.  Ct.  19,  21, 
I.  S.  26,  54  L.  Ed.  77.  reversing  (C. 
08)  164  Fed.  584,  587. 
istruction  of  Act  March  3,  1863, 
n  relation  to  the  fraudulent  entry 
jods.— U.  S.  V.  Ballard  (D.  C. 
I  Fed.  Gas.  No.  14,506. 
False  entry— In  generals— Conceal- 
by  agent  consignee  of  imported 


goods  of  facts  not  proper  to  be  includ- 
ed in  the  invoice,  account,  and  bill  of 
lading,  but  which  would  have  excited 
the  suspicion  of  a  collector,  is  not  a 
violation  of  Act  1909,  making  it  a 
felony  to  state  falsely  in  declaration  of 
an  agent  consignee  that  nothing  has 
been  suppressed  or  concealed,  where- 
by the  United  States  may  be  defrauded 
of  duties  lawfully  due.  U.  S.  v.  Salen 
(1914)  35  Sup.  Ct  51,  235  U.  S.  237, 
59  L.  Ed.  210.        , 

No  offense  is  complete  until  the  false 
declaration  referred  to  is  filed  or  offer- 
ed to  be  filed  with  the  collector  when 
making  or  attempting  to  make  entry 
of  the  goods.  U.  S.  v.  Fawcett  (C.  C. 
1897)  86  Fed.  900. 

The  offense  is  committed  by  present- 
ing an  invoice  containing  false  state- 
ments as  to  the  weight  of  the  merchan- 
dise, knowing  that,  under  the  practice 
of  the  office,  such  invoice  would  be  used 
for  the  purpose  of  the  first  entry,  and, 
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if  approved  by  the  examiner,  as  the 
basis  for  the  liquidation  of  the  duties, 
and  intending  it  to  be  so  used;  and 
it  is  immaterial  whether  or  not  a  state- 
ment of  such  weight  was  required  by 
law.  U.  S.  V.  Rosenthal  (C.  C.  1903) 
126  Fed.  766,  judgment  affirmed  Browne 
V.  U.  S.  (1905)  145  Fed.  1,  76  C.  0. 
A.  31,  writ  of  certiorari  denied  (1906) 
26  S.  Ct.  755,  200  U.  S.  618,  50  L.  Ed. 
623. 

Entering  goods  by  a  false  invoice 
is  an  illegal  importation.  U.  S.  v.  Jor- 
dan (D.  C.  1876)  Fed.  Cas.  No.  15.498. 

Importer,  making  affidavit  that  noth- 
ing had  been  concealed  or  suppressed 
whereby  the  United  States  might  be 
defrauded,  held  guilty  of  perjury  if  he 
had  knowledge  of  any  document  which, 
if  known,  would  have  led  the  United 
States  to  fix  the  customs  duties  higher 
than  those  based  on  the  values  stated 
in  the  consular  invoice.  U.  S.  v.  Salen 
(D.  C.  1914)  216  Fed.  420. 

Where  the  value  in  an  entry  is  false- 
ly stated  or  concealed,  with  a  view  to 
defraud  the  revenue,  this  would  be  an 
offense.     (1878)  16  Op.  Atty.  Gen.  158. 

3.  Entry.  —  The    word    "entry" 

does  not  refer  alone  to  the  act  of  filing 
at  the  custom  house  the  written  paper 
known  as  an  "entry,"  but  embraces  the 
entire  transaction  of  passing  the  goods 
through  the  custom  house,  among  the 
various  steps  of  which  would  be  the 
official  returns  of  customs  weighers.  U. 
S.  V.  Mescall  (0.  C.  1908)  164  Fed.  580, 
judgment  reversed  (1909)  30  Sup.  Ct. 
19.  215  U.  S.  26,  54  L.  Ed.  77. 

4.  —  Intentd— The  law  punishes  the 
attempt,  not  the  intention,  to  defraud 
the  revenue  laws  by  false  invoices.  U. 
S.  V.  Riddle  (1809)  9  U.  S.  (5  Cranch) 
311,  3  L.  Ed.  110. 

An  intent  to  defraud  the  United 
States  is  not  an  essential  ingredient  of 
the  offense.  U.  S.  v.  Fawcett  (0.  0. 
1897)  86  Fed.  900. 

5.  —  Loss  of  duties.— As  the  right 
to  duties  accrues  by  the  importation  of 
merchandise  with  an  intent  to  unlade, 
and  immediately  upon  the  importation 
the  duties  become  a  personal  charge 
and  debt  upon  the  importer,  the  United 
States  is  deprived  of  duties,  within 
the  provision  for  the  punishment  of  any 
person  "who  shall  be  guilty  of  any  will- 
ful act  or  omission  by  means  whereof 
the  United  States  shall  be  deprived  of 
the  lawful  duties,"  etc.,  the  moment  it 
becomes  entitled  to  them  and  they  are 
withheld  by  the  importer,  and  it  is  im- 
material whether  its  officers  retain  the 
merchandise  or  not.  U.  S.  v.  Boyd  (O. 
O.  1885)  24  Fed.  692,  judgment  re- 
versed Boyd  v.  U.  S.  (1886)  6  Sup.  Ct 
524,  116  U.  S.  616,  29  L.  Ed.  746. 

Loss  of  lawful  duties  is  not  a  neces- 
sary element  of  the  crime  of  making 
a  fraudulent  entry  of  merchandise.  U. 
S.  V.  Cutajar  (C.  C.  1894)  60  Fed.  744, 
appeal  dismissed  Cutajar  v.  U.  S.  (1897) 
17  Sup.  Ct.  993,  41  L.  Ed.  1185. 
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6.  LimitationSd— A  prosecution  ander 
R.  S.  §  5445,  post,  S  10237,  for  effecting 
an  entry  of  goods  at  the  custom  bouse 
by  means  of  a  fraudulent  invoice  of 
them  and  a  false  classification  as  to 
their  quality  and  value,  is  a  prosecution 
of  an  offense  arising  under  the  revenue 
laws,  within  the  meaning  of  R.  S.  § 
1046,  ante,  §  1710,  and  such  prosecu- 
tion is  not  barred  where  an  indictment 
is  found  within  five  years,  next  after 
the  committing  of  the  offense.  U.  S. 
v.  Hirsh  (1879)  100  U.  S.  33,  25  L.  Ed. 
639. 

7.  Indictment— Sufficiency d— An  indict- 
ment charging  a  customs  examiner  with 
knowingly  passing  invoices  containing 
false  statements  as  to  the  weight  of 
imported  merchandise  will*  not  be  held 
insufficient  on  the  theory  that  the  law 
provides  that  weighing  is  to  be  done 
by  officers  known  as  weighers,  and  that 
therefore  the  examiner  could  not  legally 
pass  the  invoices.  Browne  v.  U.  S. 
(1905)  145  Fed.  1,  76  C.  C.  A.  31.  af- 
firming judgments  U.  S.  v.  Rosenthal 
(C.  C.  1903)  126  Fed.  766,  and  Same 
V.  Cohn  (C.  C.  1904)  128  Fed.  615. 
and  writ  of  certiorari  denied  (1906) 
26  Sup.  Ct.  755,  200  U.  S.  618.  50  L. 
Ed.  623. 

An  indictment  considered,  and  held 
to  charge  the  offense  of  conspiracy  to 
commit  an  offense  under  Customs  Ad- 
ministrative Act,  §  9.  Heike  v.  U.  S. 
(1911)  192  Fed.  83,  112  C.  C.  A.  615, 
affirming  judgment  U.  S.  v.  Heike  (C. 
C.  1910)  175  Fed.  852,  writ  of  certio- 
rari   granted    Heike    v.    U.    S.    (1912) 

32  Sup.  Ct.  527,  223  U.  S.  730,  56  L. 
Ed.  .633,  and  judgment  affirmed   (1913) 

33  Sup.  Ct.  226,  227  U.  S.  131,  57  L. 
Ed.  450,  Ann.  Cas.  1914C,  128. 

In  an  indictment  an  averment  that 
the  defendant  "willfully  declared  that 
he  was  the  owner  of  the  goods,  whereas 
in  fact  he  was  not  the  owner,  as  he 
then  and  there  well  knew,"  is  suffi- 
cient upon  demurrer.  U.  S.  v.  Faw- 
cett (C.  C.  1897)  86  Fed.  900. 

An  indictment  charging  that  persons, 
intending  to  defraud  the  customs  rev- 
enue, used  a  false  invoice,  that  in  its 
nature  would  tend  to  effect  the  fraud, 
sufficiently  charges  that  they  knew  the 
false  nature  of  such  invoice,  and  its 
capacity  for  effecting  the  fraud.  U.  S. 
V.  Rosenthal  (C.  C.  1903)  126  Fed.  766, 
judgment  affirmed  Browne  v.  U.  S. 
(1905)  145  Fed.  1,  76  C.  C.  A.  31,  and 
writ  of  certiorari  denied  (1906)  26 
Sup.  Ct.  755,  200  U.  S.  618,  50  L.  Ed. 
623. 

It  is  not  necessary  to  aver  that  the 
United  States  was  in  fact  deprived  of 
duties  by  the  acts  of  defendants.     Id. 

In  an  indictment  in  a  federal  court 
it  is  not  necessary  to  allege  the  tenor 
of  an  instrument  unless  it  touches  the 
very  pith  of  the  crime  itself,  as  In  for- 
gery, or  counterfeiting.  An  indictment 
for  conspiracy  to  defraud  the  United 
States  by   obtaining  the  entry  of  im- 
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merchatidise  without  payment 
legal  duty  thereon  need  not  allege 
nor  of  an  instrument  by  means 
ich,  as  charged.  It  was  intended 
>mp]ish  the  fraudulent  entry.  U. 
3runberg  (O.  O.  1904)  131  Fed. 

indictment  under  section  10201, 
or  conspiracy  to  defraud  the  Unit- 
ites  by  means  of  a  false  invoice, 
Sdent  which  sets  forth  such  a 
racy,  notwithstanding  that  it  does 
t  forth  the  consummation  of  the 
nor  include  an  allegation  that 
ind  could  have  been  accomplished, 
detected.  U.  S.  v.  Stamatopoulos 
.  1908)  164  Fed.  524. 
lUegation  of  conspiracy  to  defraud 
>yemment  of  customs  duties  is 
iutly  made  in  an  indictment  that 
}  conspiracy  with  respect  to  mer- 
;se  to  be  imported  into  the  Unit- 
iteer  without  invoicing  or  entering 
me  and  without  paying  the  duties 
and  there  accruing  thereon.  U. 
White  (0.  C.  1909)  171  Fed.  775. 
e  S  5665,  post,  providing  that  any 
or  importer  of  merchandise  on 
the  duties  have  not  been  paid  on 
satisfactory  security  and  obtain- 
permit  may  re-export  the  same 
it  the  payment  of  duty  under  in- 
on  of  the  proper  officers,  not  only 
opiates  that  the  goods  be  deposit- 
ship  within  the  time  limited  after 
removal,  but  also  requires  that 
lipment  shall  be  under  the  con- 
inspection  of  the  customs  offi- 
and  Act  1890  makes  it  a  crime 
ly  owner  or  importer  to  make  or 
pt  to  make  any  entry  of  goods 
Jt  payment  of  duty,  and  one  con- 
ites  a  crime  who  means  to  de- 
conceal,  or  withdraw  goods  re- 
1  from  a  warehouse  for  exporta- 
ind  to  introduce  them  uncondi- 
ly  into  the  country  effecting  a 
)titious  entry  by  which  the  duties 
become  due  instanter,  an  indict- 
charging  a  conspiracy  to  effect 
esult  sufficiently  charged  a  crime; 
?here  the  defendant  was  charged 
laving  withdrawn  certain  imported 
from  the  warehouse  for  expor- 
upon  bond  and  permit,  all  on 
ry  15,  1902,  and  the  indictment 
alleged  that  the  goodjB  were  not 
ted  "then  and  there,"  but  were 
M  and  concealed  with  the  knowl- 
>f  the  defendants,  the  goods  would 
yarded  as  "entered,"  and  the  du- 
herefrom  due  when  the  owners 
;  truckmen  to  whom  the  custody 
ntrusted  disregarded  the  limita- 
put  on  them  and  introduced  the 
into  the  unrestricted  commerce 
country,  though  the  time  within 
the  goods  might  be  properly  ex- 
I  had  not  arrived;  hence  the  in- 
mt  was  not  objectionable  because 
not  allege  that  defendants  Con- 
or withheld  the  goods,  not  only 
!  time  of  their  removal,  but  for 
e   period   which  was  allowed   to 
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export  them.  U.  S.  v.  Ehrgott  (C.  0. 
1910)  182  Fed.  267. 

8.  —  Dupiioity.F-The  offense  of  ef- 
fecting an  entry  and  of  aiding  in  effect- 
ing an  entry  of  imported  goods  at  less 
than  their  true  weight  or  measure,  by 
means  of  false  samples  or  i;epresenta- 
tions,  may  be  charged  conjunctively  in 
the  same  count  of  an  indictment.  U.  S. 
V.  Bettilini  (C.  C.  1871)  Fed.  Cas.  No. 
14,587. 

An  indictment  for  making  a  false  en- 
try of  merchandise,  is  not  double  be- 
cause it  charges  in  a  single  count  a  false 
entry  by  a  false  and  fraudulent  affidavit, 
a  false  and  fraudulent  paper,  and  a 
false  and  fraudulent  written  statement, 
as  the  making  of  these  are  all  acts 
connected  with  the  same  transaction. 
U.  S.  V.  Cutajar  (C.  C.  1894)  60  Fed. 
744,  appeal  dismissed  Cutajar  v.  U.  S. 
(1897)  17  Sup.  Ct.  993,  41  L.  Ed.  1185. 

9.  -^  Specifying  means  used.— The 
acts  necessary  to  effect  an  entry  being 
prescribed  by  statute,  an  allegation 
that  an  entry  was  effected  is  a  specific 
statement  of  what  acts  were  done  with- 
out a  specific  description  of  those  acts. 
U.  S.  V.  Moller  (0.  C.  1879)  Fed.  Cas. 
No.  15,794;  Same  v.  Ballard  (D.  C. 
1871)  Fed.  Cas.  No.  14,506. 

An  indictment  charging  defendant 
with  effecting  an  entry  of  goods  by 
fraudulent  means  must  specify  what 
fraudulent  means  were  used;  otherwise. 
It  is  bad.— U.  S.  v.  Bettilini  (C.  C. 
1871)  Fed.  Cas.  No.  14,587. 

An  indictment  for  conspiracy  to  de- 
fraud the  United  States  of  sums  to  be- 
come due  to  it  as  customs  duties  must 
allege,  to  some  extent  at  least,  the 
means  intended  to  be  used  to  defraud — 
as  that  it  was  by  smuggling,  or  by  forg- 
ed or  false  invoices,  or  the  like — al- 
though the  details  of  the  plan  need  not 
be  set  out,  since  they  may  not  have 
been  known  to  the  grand  jury  or  to 
the  conspirators  themselves.  U.  S. 
V.  Grunberg  (C.  C.  1904)  131  Fed.  137. 

An  indictment  for  conspiracy  to  de- 
fraud the  United  States  by  a  false  in- 
voice is  not  vitiated  by  the  particular- 
ity with  which  the  overt  act  is  set 
forth,  if  the  conspiracy  of  itself  be  suf- 
ficient. U.  S.  V.  Stamatopoulos  (C.  C. 
1908)  164  Fed.  524. 

10. Under  prior  statutes.— See  U. 

S.  V.  Fawcett  (C.  C.  1897)  86  Fed. 
900;  Same  v.  Piatt  (D.  C.  1840)  Fed. 
Cas.  No.   16,054a. 

II.  Evidence    and    presumptions.— A 

defendant,  who  was  an  examiner  in  the 
custom  house,  was  charged  with  con- 
spiracy with  his  codefendants  to  per- 
mit the  entry  of  goods  subject  to  an 
ad  valorem  duty  at  an  undervaluation. 
It  was  shown  that  two  cases  of  goods 
passed  by  him  were  throughout  of 
much  higher  grade  than .  shown  by  the 
invoices,  and  that  each  contained  a 
number  of  inclosed  packages,  and  on 
cross-examination    that    he    examined 
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only  one  package  out  of  the  two  cases. 
Held,  that  evidence  offered  by  him  to 
show  that  it  was  his  custom,  with  re- 
spect to  the  goods  of  all  importers,  to 
examine  one  package  only  of  a  case  in 
which  the  goods  were  all  of  one  kind, 
and  that  it  was  not  unusual  for  him  to 
pass  two  cases  on  examination  of  one, 
was  properly  excluded  as  immaterial 
on  the  question  of  his  fraudulent  in- 
tent, since  under  the  facts  shown  the 
examination  of  the  single  package  was 
sufficient  to  have  shown  the  fraudulent 
character  of  the  entry.  Grunberg  v. 
U.  S.  (1906)  145  Fed.  81,  76  C.  C. 
A.  51. 

On  an  issue  as  to  the  contents  and 
value  of  certain  cases  of  imported 
goods  which  defendants  were  charged 
with  having  secured  the  entry  of  at 
an  undervaluation  through  a  conspir- 
acy, the  testimony  of  a  witness  who 
assisted  in  the  selection  and  packing 
of  the  goods  by  the  foreign  seller  was 
not  inadmissible,  because  he  did  not 
take  part  in  nor  witness  all  of  the 
steps  taken  from  the  selection  of  the 
goods  for  shipment  to  the  closing  of 
the  cases  and  their  shipment,  and  con- 
sequently could  not  testify  from  his 
own  knowledge  to  the  ultimate  fact; 
but  his  testimony  is  admissible,  so  far 
as  it  relates  to  pertinent  facts  within 
his  knowledge,  to  be  considered  in 
connection  with  that  of  other  witness- 
es and  the  established  course  of  busi- 
ness in  the  establishment.     Id. 

Fraud  will  not  be  imputed  to  an  im- 
porter in  invoicing  goods  at  the  weight 
as  given  by  the  customary  method  of 
weighing,  but  the  appraisers  are  not 
bound  thereby.  U.  S.  v.  Nash  (C.  C. 
1869)  Fed.  Gas.  No.  16,856. 

On  a  prosecution  for  entering  goods 
at  a  false  valuation,  evidence  that  oth- 
er goods  of  the  same  kind  were  entered 
about  the  same  time,  at  a  higher  valu- 
ation, is  admissible.  U.  S.  v.  Merriam 
(D.  C.  1871)  Fed.  Gas.  No.  15,759. 

12.  Defenses/— It  is  immaterial  wheth- 
er government  officers  retain  the  mer- 
chandise or  not,  in  a  prosecution  un- 
der this  section.  U.  S.  v.  Boyd  (G.  G. 
1885)   24  Fed.  692,  judgment  reversed 


Boyd  V.  U.  S.   (1886)  6  Sup.  Ct.   524, 
116  U.  S.  616.  29  L.  Ed.  746. 

It  is  no  defense  to  an  indictment  un- 
der section  10,201,  post,  for  conspir- 
acy by  defendants,  who  were  import- 
ers, and  an  officer  of  the  customs   rev- 
enue   service,    to    defraud    the   United 
States  by  effecting  the  entry  of  goods 
by  payment  of  less  than  the  legal  duty* 
by  means  of  false  invoices  to  be    ap- 
proved by  such  officer,  that  if  the  prac- 
tice   prescribed    by    the    statute     had 
been  followed  the  object  of  the  allec^ed 
conspiracy  could  not  have  been  accom- 
plished,  because   such   officer  was    not 
authorized  to  pass  on  the  correctness 
of  the  invoices,  where   the  indictment 
avers   that  he  was  charged  with  snch 
duty  by  the  practice  prevailing  at  the 
port,   and    that   defendants,    by   taking 
advantage  of  such  practice,  in  fact  ac- 
complished   the    purpose    of    the   con- 
spiracy.   In  such  case  it  is  immaterial 
whether  the  practice  was  legal  or  ille- 
gal.    U.  S.  V.  Rosenthal  (G.  G.  1903) 
126     Fed.      766,      judgment     affirmed 
Browne  v.  U.  S.  (1905)  145  Fed.  1,  76 
G.  G.  A.  31,  writ  of  certiorari  denied 
(1906)  26  Sup.  Gt  755,  200  U.  S.  618, 
50  L.  Ed.  623. 

While  an  importer  cannot  be  sub- 
jected to  a  forfeiture  or  penalty  unless 
the  practice  prescribed  by  statute  has 
been  followed  in  the  customhouse,  one 
charged  criminally  with  having  effected 
an  entry  of  goods  at  less  than  the  true 
weight,  and  by  payment  of  less  than 
the  legal  duty,  by  means  of  a  false  in- 
voice, and  by  the  bribing  of  the  exam- 
iner to  approve  such  invoice,  cannot 
take  advantage  of  the  fact  that  the 
practice  of  submitting  the  matter  to 
the  examiner,  instead  of  to  a  surveyor, 
was  irregular  and  unauthorized,  and 
that  the  examiner  had  no  legal  right, 
under  the  statute,  to  do  the  things  in 
relation  to  which  he  was  corruptly  in- 
fluenced.   Id. 

Cited    without    definite    application, 

Origet  V.  U.  S.  (1888)  8  Sup.  Gt.  846. 
847,  125  U.  S.  240,  31  L.  Ed.  743;  U.  S. 
V.  Gurtis  (D.  G.  1883)  16  Fed.  184, 
188. 


r^i 


§  5525.  (Act  June  22,  1874,  c.  391,  §  13.)  Seizure  of  merchandise 
as  security  for  fines;  release  on  bond. 
Any  merchandise  entered  by  any  person  or  persons  violating  any 
of  the  provisions  of  the  preceding  section,  but  not  subject  to  for- 
feiture under  the  same  section,  may,  while  owned  by  him  or 
them,  or  while  in  his  or  their  possession,  to  double  the  amount 
claimed,  be  taken  by  the  collector  and  held  as  security  for  the 
payment  of  any  fine  or  fines  incurred  as  aforesaid,  or  may  be 
levied  upon  and  sold  on  execution  to  satisfy  any  judgment  recovered 
for  such  fine  or  fines.  But  nothing  herein  contained  shall  prevent 
any  owner  or  claimant  from  obtaining  a  release  of  such  merchandise 
on  giving  a  bond,  with  sureties  satisfactory  to  the  collector,  or,  in 
case  of  judicial  proceedings,  satisfactory  to  the  court,  or  the  judge 
thereof,  for  the  payment  of  any  fine  or  fines  so  incurred:  Provid- 
ed, however,  That  such  merchandise  shall  in  no  case  be  released 
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L  all  accrued  duties  thereon  shall  have  been  paid  or  secured.    (18 

188.) 
This  section  was  part  of  the  Anti-Moiety  Act  of  1874,  entitled  "An  act  to 
mend  the  customs  laws  and  to  repeal  moieties." 

The  preceding  section  of  this  act,  referred  to  in  this  section,  provided  that 
ny  owner,  importer,  or  other  person  who  should,  with  intent  to  defraud  the 
iTenne,  make  any  entry  of  imported  merchandise  hy  means  of  false  statements, 
ritten  or  verbal,  whereby  the  United  States  should  be  deprived  of  lawful  du- 
ies,  should  be  fined  and  imprisoned,  and  the  merchandise  forfeited.  It  was 
epealed,  and  other  provisions  substituted  therefor,  by  the  Customs  Adminis- 
rative  Act  of  June  10,  1890,  c.  407,  |  29,  26  Stat.  141,  re-enacted  by.  the 
•ayne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  104. 
The  collector  was  required  to  take  possession  of  merchandise  incorrectly  in- 
[>iced,  by  R.  S.  |  2840,  post,  §  5535. 

Notes  of  Deoliioiui 

id  for  seized  goodSd-— The  bond  for  penalty  for  undervaluation.     IT.   S.  v., 

eturn  of  seized  goods  (Act  1799,  Three  Horses   (O.  O.  1870)   Fed.  Cas. 

should  include  the  additional  sum  No.  16,500. 
ied  by  Act  March  3,  1865,  as  a 

26.  (Act  Oct.  3,  1913,  c.  16,  §  III,  H.)  Forfeiture  for  entry 
or  introduction  of  goods  by  means  of  false  invoice,  etc. 
.  If  any  consignor,  seller,  owner,  importer,  consignee,  agent,  or 
r  person  or  persons  shall  enter  or  introduce,  or  attempt  to  enter 
itroduce,  into  the  commerce  of  the  United  States  any  imported 
rhandise  by  means  of  any  fraudulent  or  false  invoice,  declaration, 
avit,  letter,  paper,  or  by  means  of  any  false  statement,  written 
erbal,  or  by  means  of  any  false  or  fraudulent  practice  or  appli- 
whatsoever,  or  shall  make  any  false  statement  in  the  declara- 
>  provided  for  in  paragraph  F  without  reasonable  cause  to  believe 
truth  of  such  statement,  or  shall  aid  or  procure  the  making  of 
such  false  statement  as  to  any  matter  material  thereto  without 
onable  cause  to  believe  the  truth  of  such  statement,  or  shall  be 
y  of  any  willful  act  or  omission  by  means  whereof  the  United 
es  shall  or  may  be  deprived  of  the  lawful  duties  or  any  portion 
eof,  accruing  upon  the  merchandise  or  any  portion  thereof,  em- 
ed  or  referred  to  in  such  invoice,  declaration,  affidavit,  letter, 
:r,  or  statement,  or  affected  by  such  act  or  omission,  such  mer- 
idise,  or  the  value  thereof,  to  be  recovered  from  such  person  or 
ans,  shall  be  forfeited,  which  forfeiture  shall  only  apply  to  the 
le  of  the  merchandise  or  the  value  thereof  in  the  case  or  package 
aining  the  particular  article  or  articles  of  merchandise  to  which 
.  fraud  or  false  paper  or  statement  relates.  That  the  arrival  with- 
le  territorial  limits  of  the  United  States  of  any  merchandise  con- 
ed for  sale  and  remaining  the  property  of  the  shipper  or  con- 
Dr,  and  the  acceptance  of  a  false  or  fraudulent  invoice  thereof 
he  consignee  or  the  agent  of  the  consignor,  or  the  existence  of 
other  facts  constituting  an  attempted  fraud,  shall  be  deemed,  for 
purposes  of  this  paragraph,  to  be  an  attempt  to  enter  such  mer- 
idise  notwithstanding  no  actual  entry  has  been  made  or  offered. 
Stat.  183.) 

See  notes  to  subdivision  B  of  this  section,  ante,  §  5519. 

These  provisions  were  substituted  for  provisions  of  the  same  nature  made  by 
he  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §§  6,  9,  26  Stat.  134, 
35,  amended  and  re-enacted  by  the  Payne-Aldrich  TarifiE  Act  of  Aug.  5,  1909, 
.  6,  §  28,  36  Stat.  95,  97. 

These  provisions  superseded  similar  provisions  made  by  K.  S.  §  2864. 

Forfeiture  for  undervaluation  was  provided  for  by  subdivision  I  of  this  sec- 
ion,  post,  §  5527. 

Forfeiture  of  sea-stores  was  provided  for  by  R.  S.  §  2797,  as  amended  by 
LCt  March  3,  1897,  c.  389,  §  17,  ante,  §  5494. 

Forfeiture  of  dutiable  articles  concealed  in  baggage  was  provided  for  by  R. 
I.  S  2802,  ante,  |  5499. 
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Previous  provisions  for  forfeiture  for  omissions  in  invoice  were  made  bj  R. 
S.  §  2901,  post,  S  5590. 

Forfeiture  for  relanding  goods  entered  for  drawback  was  provided  for  by 
R.  S.  I  3049,  post,  S  5752. 

Notes  of  Deolslons 


ii 


jr 


1.  Construction. 

2.  Owner,  consignee,  agent,  or  other  per- 

son. 

8.  Forfeiture— In  general. 

4.  Intent. 

6.  - —    Entry  in   generaL 

6.  Attempt  to  enter. 

7.  False  entry. 

8.  Effect  on  revenue. 

9.  Importing. 

10.  Effect  of  forfeiture  or  seizure. 

11.  Bona  flde  lienors  or  purchasers. 

12.  Defenses. 

13.  Abatement  by  death  of  defendant. 

14.  Limitations. 
16.  Process. 

16.  Information,    libel,  or  petition. 

17.  Evidence. 

18.  Trial. 

19.  Judgment 

20.  Under  prior  statutes. 

21.  Extent  of  forfeiture— Prior  statute. 

22.  Suit  for  value  of  merchandise. 

23.  Decisions  under  former  acts. 

I.  Construotion^-— Under  prior  stat- 
utes, see  Wood  v.  U.  S.  (1842)  16  Pet. 
342,  362,  10  L.  Ed.  987;  U.  S.  v.  Sev- 
enty-Eight Casks  of  White  Wine  (D. 
C.  1869)  Fed.  Cas.  No.  16,259;  Same 
V.  Jordan  (D.  C.  1876)  Fed.  Cas.  No. 
15,498. 

The  customs  laws  are  revenue  laws, 
and  proceedings  for  forfeiture  under 
them  must  be  strictly  construed.  U.  S. 
V.  Eighty-Four  Boxes  of  Sugar  (1833) 
32  U.  S.  (7  Pet.)  453,  8  L.  Ed.  745; 
Same  v.  Fifty-Nine  Demijohns  Agua- 
diente  and  Four  Barrels  of  Cigarettes 
(D.  C.  1889)  39  Fed.  401,  402. 

Revenue  laws  are  not  penal  laws,  in 
the  sense  which  requires  them  to  be 
construed  with  great  strictness  in  fa- 
vor of  the  defendant.  They  are  reme- 
dial laws,  rather.  Taylor  v.  U.  S. 
(1845)  3  How.  197,  204,  11  L.  Ed. 
559;  Cliquot's  Champagne  (1805)  70 
U.  S.  (3  Wall.)  114,  116,  145,  18  L. 
Ed.  116;  Fennerstein*s  Champagne 
(1865)  3  Wall.  145,  147,  18  L.  Ed. 
121. 

Act  1799  reaches  cases  whereby  a 
false  and  fraudulent  undervaluation, 
less  than  the  amount  of  duties  requir- 
ed by  law,  has  been  paid,  as  well  as 
those  where  no  duties  at  all  have  been 
paid.  Taylor  v.  U.  S.  (1845)  44  U. 
S.  (3  How.)  197,  11  L.  Ed.  559. 

Forfeiture  may  be  enforced  by  pro- 
ceedings in  rem  independently  of  the 
criminal  prosecution.  Origet  v.  U.  S. 
(1888)  8  Sup.  Ct.  846,  125  U.  S.  240, 
31  L.  Ed.  743. 

Laws  imposing  forfeitures  for  fraud 
are  not  technically  penal,  so  as  to  call 
for  a  strict  construction,  but  are  to  be 
construed  so  as  effectually  to  accom- 
plish the  intention  of  their  makers.  U. 
S.  v.  Willetts  (D.  C.  1871)  Fed.  Cas. 
No.  16,699. 

The  provision  relating  to  fraudulent 
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or  false  invoices,  statements,  practic- 
es, or  appliances,  has  application  only 
when  such  means  are  employed  in  con- 
nection with  goods  the  importation  of 
which  is  not  concealed.  U.  S.  v.  218% 
Carats   Loose   Emeralds    <D.    C.    1{H)7) 

153  Fed.  643,  judgment  affirmed  218^ 
Carats  Loose  Emeralds  v.  U.  S.  (1907) 

154  Fed.  839,  83  C.  C.  A.  475. 

2.  Owner,  consignee,  agent,  or  other 
person.— The  act  of  the  agent  or  con- 
signee is  the  act  of  the  guilty  prindpaL 
Cliquot's  Champagne  (1865)  3  WalL 
114,  116,  18  L.  Ed.  116;  Fennerstein's 
Champagne  (1865)  3  Wall.  145,  147,  18 
L.  Ed.  121. 

To  enforce  a  forfeiture  it  is  neces- 
sary that  the  acts  made  a  ground  of 
forfeiture  shall  be  done  by  the  owner, 
or  some  one  for  whom  he  is  responsi- 
ble, or  under  whom  he  derives  title; 
and  goods  will  not  be  forfeited  which 
are  unlawfully  brought  into  this  coun- 
try by  a  mere  trespasser,  withont  the 
knowledge  of  the  owner  or  his  agent, 
and  with  intent  to  himself  appropriate 
the  money  provided  by  the  owner  for 
the  payment  of  the  lawful  duties.  U. 
S.  V.  1,150»4  Pounds  of  Celluloid  (1897) 
82  Fed.  627,  27  C.  O.  A.  231. 

A  seller  of  goods,  which  were  de- 
livered to  the  purchaser,  although  hav- 
ing the  right  as  against  the  purchaser, 
to  rescind  the  sale  and  recover  the 
goods,  because  they  were  obtained  by 
means  of  fraudulent  representations  and 
with  the  intention  on  the  part  of  the 
purchaser  not  to  pay  for  the  same,  can- 
not assert  such  right  against  the  right 
of  the  United  States  to  forfeit  the  goods, 
where  they  were  seized  when  the  pur- 
chaser, while  thus  clothed  with  owner- 
ship and  possession,  was  attempting  to 
smuggle  them  into  the  country  in  viola- 
tion of  its  customs  laws.  581  Diamonds 
v.U.  S.  (1903)  119  Fed.  556,  56  C.  C. 
A.  122,  60  L.  R.  A.  595. 

A  forfeiture  is  imposed  only  for  fraud, 
misconduct,  or  negligence  of  the  owner. 
He  is  not  to  suffer  for  the  fraud,  mis- 
conduct, or  negligence  of  the  revenue 
officers  alone.  Six  Hundred  and  Fifty- 
One  Chests  of  Tea  v.  U.  S.  (C.  C.  1826) 
Fed.  Cas.  No.  12,916. 

An  employ^  in  the  customs  service  of 
the  United  States  who  makes  and  re- 
turns false  weights  in  connection  with 
an  entry  of  imported  merchandise'  is 
comprehended  by  the  words  "other  per- 
son" in  the  provisions,  §  1,  for  the  for- 
feiture of  goods  or  their,  value  where 
"any  owner,  importer,  consignee,  agent, 
or  other  person"  shall  make  an  entry 
by  means  of  false  and  fraudulent  prac- 
tices, or  shall  be  guilty  of  any  unlawful 
act  or  omission  whereby  the  United 
States  is  deprived  of  the  lawful  duties. 
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^or  the  punishment  of  such  person 
le  or  imprisonment  or  both.  U.  S. 
escaU  (C.  C.  1908)  164  Fed.  580, 
nent  reversed  (1900)  30  Sup.  Ot. 
15  U.  S.  26,  54  L.  Ed.  77. 
e  illegal  act  of  one  partner  without 
knowledge  or  consent  of  the  others 
ifficient  to  forfeit  the  partnership 
5.  U.  S.  V.  Six  Hundred  and  Sixty- 
Bales  of  Tobacco  (D.  C.  1878)  Fed. 
No.  16,297. 

rfeiture  for  illegal  entry  does  not 
le  against  a  party  who  was  in  an- 
•  country  when  the  entry  was  made, 
e  it  does  not  appear  that  the  per- 
mnking  the  entry  at  the  custom 
B  was  his  agent.  U.  S.  v.  646  Half- 
's of  Figs  (D.  0.  1908)   164  Fed. 


Forfeiture— In  generals— Under  pri- 
tatutes,  see  U.  S.  v.  Ten  Cases 
:1s  (C.  C.)  Fed.  Cas.  No.  16,448; 
;ht  V.  U.  S.  (0.  C.)  Fed.  Cas. 
18,099;  TJ.  S.  v.  Sixteen  Packages 
C.    1819)    Fed.    Cas.   No.    16,303; 

V.  U.  S.  (C.  C.  1878)  Fed.  Cas. 
12,906;  U.  S.  v.  Package  of  Lace 
C.  1833)  Fed.  Cas.  No.  15,985; 
5  V.  Barnes  (D.  C.  1872)  Fed.  Cas. 
14,523;    Same   v.   Two  Thousand 

Hundred  and  Seventeen  Bushels 
alt  (D.  O.  1881)  8  Fed.  224. 
e  bribing  of  a  weigher  by  an  im- 
»r  at  any  time  before  the  final 
lent  of  duties  with  the  intent  of  pro- 
Lg  a  false  return,  where  a  false  re- 
is  procured,  will  subject  the  goods 
tieir  value  to  forfeiture.  TJ.  S.  v. 
?r  (D.  C.  1871)  Fed.  Cas.  No.  14,- 

e  mixing  of  charcoal  with  sugar, 
the  purpose  of  reducing  its  grade, 
'e  Ibe  fact  is  not  disclosed,  will  sub- 
the  same  to  forfeiture,  though  the 
Tter  acted  in  good  faith.  U.  S.  v. 
..  (.f  Sugar  (D.  C.  1874)  Fed.  Cas. 
14,7L'2. 

der  R.  S.  §  2854,  goods  purchased 
ad  by  the  importer  were  subject  to 
iture  where  the  invoice  contained 
icount  that  was  not  in  fact  allowed 
archaser.  U.  S.  v.  Two  Thousand 
Hundred  and  Seventeen  Bushels 
[alt  (D.  C.  1881)  8  Fed.  224. 
e  penalty  of  forfeiture  is  incur- 
rhere  a  passenger  on  a  steamer  will- 
omits  to  mention  to  the  customs 
als  merchandise  in  his  possession. 
.  V.  218^  Carats  Loose  Emeralds 
C.  1907)  153  Fed.  643,  judgment 
Qed  218%  Carats  Loose  Emeralds 
,  S.  (1907)  154  Fed.  839,  83  C.  C. 

rs. 

forfeiture  of  imported  goods  for 
elation  of  the  customs  laws  can  be 
ired  unless  clearly  imposed  by  law. 
1.  V.  Eighteen  Packages  of  Dental 
•uments  (D.  C.  1915)  222  Fed.  121. 
der  parcels  post  convention  with 
lany,  customs  regulations,  and  act 
K)9,  parcels  post  packages  held  not 
»ct    to   forfeiture   for   undervalua- 

Id. 


4.  —  I  ntentd— Although  a  mere  in- 
tention to  evade  the  payment  of  du- 
ties is  not,  in  itself,  a  cause  of  for- 
feiture, yet,  when  a  question  arises 
whether  an  act  has  been  committed 
which  draws  after  it  that  consequence, 
such  intention  will  justify  the  court  in 
not  putting  on  the  conduct  of  the  par- 
ty, in  respect  to  the  act  in  question, 
an  interpretation  as  favorable  as,  un- 
der other  circumstances,  it  would  be 
disposed  to  do.  The  Robert  Edwards 
(1821)  19  U.  S.  (6  Wheat)  187,  5  L. 
Ed.  238. 

One  who  had  the  right  of  possession 
of,  and  a  lien  on,  imported  merchandise 
for  the  duties  and  transportation  charg- 
es which  he  had  paid,  with  the  option  to 
purchase  any  part  of  it  at  fixed  prices,  or 
to  return  it  to  the  vendors,  declared  in 
good  faith,  in  making  an  entry  of  the 
goods,  that  he  was  the  owner,  and  his 
statement  did  not  deprive  the  govern- 
ment of  any  lawful  duties.  Held  not  to 
constitute  an  offense  as  a  false  state- 
ment.    U.  S.  V.  Ninety-Nine  Diamonds 

(1905)  139  Fed.  961,  72  C.  C.  A.  9, 
2  L.  R.  A.  (N.  S.)  185.  affirming  judg- 
ment (D.  C.  1904)  132  Fed.  579,  and 
writ  of  certiorari  denied  (1906)  26  Sup. 
Ct.  760,  201  U.  S.  645,  50  L.  Ed.  903. 

The  word  "false**  means  more  than 
incorrect  or  erroneous  and  implies  state* 
ments  knowingly  or  negligently  untrue. 
Id. 

An  importation  of  tobacco,  a  part  con- 
sisting wholly  of  i^rapper,  a  part  of 
filler,  and  a  part  of  wrapper  and  filler 
mixed,  was  invoiced  and  entered  as 
"tobacco  fillers.**  Filler  tobacco  was 
subject  to  a  lower  rate  of  duty  than 
mixed  tobacco  or  wrapper  tobacco,  un- 
der paragraphs  213-4,  Tariff  Act  July 
24,  1897,  c.  11,  §  1,  Schedule  F,  30  Stat. 
169.  Held  that,  in  the  absence  of  cir- 
cumstances indicating  a  fraudulent  in- 
tent on  the  part  of  the  importers,  the 
entry  could  not  be  considered  to  have 
been  made  "by  means  of  a  false  or 
fraudulent  invoice,"  by  reason  of  which 
the  tobacco  should  be  forfeited.  U.  S. 
V.     Seventy-Five     Bales     of     Tobacco 

(1906)  147  Fed.  127,  77  C.  C.  A.  353. 
The  section  was  not  intended  to  ap- 
ply to  errors  of  judgment,  but  to  acts 
plainly  indicating  a  wrongful  intent  to 
defraud  the  government;  and  a  mere 
mistake  in  the  description  of  imported 
merchandise,  unaccompanied  by  acts 
from  which  an  intent  to  defraud  may  be 
presumed,  is  insufficient  to  justify  for- 
feiture under  this  section.     Id. 

There  must  be  a  guilty  scienter  and 
intent  on  the  part  of  the  forfeiter,  and 
where  entry  was  made  on  an  invoice 
falsely  made  out  by  the  foreign  shipper, 
but  there  was  an  entire  absence  of 
fraudulent  intent  on  the  part  of  those 
concerned  in  making  the  entry,  there 
could  be  no  forfeiture,  though  the  ship- 
per had  a  financial  interest  in  defraud- 
ing the  revenue.  U.  S.  v.  One  Silk  Rug 
(1908)  158  Fed.  974,  86  C.  C.  A.  178. 

The  same  guilty  intent  must  Ke  shown 
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for  the  penalty  of  forfeiture  as  for  con- 
viction under  §  5524,  ante.    Id. 

Goods  are  not  subject  to  forfeiture 
because  the  importer  has  attempted  to 
enter  them  at  a  rate  of  duty  less  than 
that  to  which  thoy  are  ultimately  found 
to  be  liable,  when  there  is  in  fact  no 
false  description  of  them  with  intent  to 
defraud  the  revenue.  U.  S.  v.  Thirty- 
One  Boxes  and  Packages  of  Imported 
Articles,  etc  (D.  C.  1833)  Fed.  Cas.  No. 
16,465a. 

An  intent  to  defraud  will  be  imputed 
to  manufacturers  who  invoice  goods  at 
the  cost  price  under  a  misapprehension 
of  the  law,  supposing  themselves  to  be 
purchasers,  where  such  invoicing  tend- 
ed to  evade  or  defraud  the  revenue, 
though  they  In  fact  had  no  such  intent 
TJ.  S.  V.  Five  Casks  of  Files  (D.  C. 
1840)  Fed.  Cas.  No.  15,112. 

Under  earlier  acts,  see  In  re  Twelve 
Hundred  and  Nine  Quarter  Casks,  etc., 
of  Wine  (D.  C.  1868)  Fed.  Cas.  No.  14,- 
279;  U.  S.  V.  Two  Thousand  One  Hun- 
dred and  Seventeen  Bushels  of  Malt  (D. 
0.  1881)  8  Fed.  224. 

To  authorize  a  recovery  against  a  con- 
signee of  the  value  of  goods  fraudulent- 
ly invoiced,  where  he  is  not  the  owner, 
but  merely  an  agent  to  sell,  knowledge 
on  his  part  of  the  fraudulent  underval- 
uation is  necessary  to  establish  the 
"actual  intention  to  defraud."  U.  S.  v. 
Newmark  (D.  C.  1876)  Fed.  Cas.  No. 
15,870. 

An  untrue  description  of  the  goods 
works  a  forfeiture,  without  reference 
to  any  fraud  of  the  party  making  the 
entry.  U.  S.  v.  Nineteen  Bales  of  To- 
bacco (D.  O.  1898)  112  Fed.  779. 

An  invoice  describing  certain  import- 
ed tobacco  as  "fillers,"  and  to  be  sold 
as  "fillers,"  when  in  fact  it  is  "wrap- 
pers," is  a  false  entry,  warranting  for- 
feiture, though  the  jury  found  the  con- 
signee and  his  agent,  who  made  the 
entry,  to  be  innocent  of  fraud.     Id. 

In  order  to  incur  a  forfeiture  it  is 
necessary  that  the  statement  should 
be  willfully  and  knowingly  false,  and 
without  colorable  support  from  the 
facts  of  the  case.  U.  S.  v.  Ninety- 
Nine  Diamonds  (D.  C.  1904)  132  Fed. 
579.  judgment  affirmed  (1905)  139 
Fed.  961,  72  C.  C.  A.  9,  2  L.  R.  A. 
(N.  S.)  185,  writ  of  certiorari  denied 
(1906)  26  Sup.  Ct.  760,  201  U.  S.  645, 
50  L.  Ed.  903. 

Where  merchandise  is  innocently  en- 
tered by  a  person  on  an  invoice  fraud- 
ulently made  out  by  the  foreign  ship- 
per, it  is  not  liable  to  forfeiture.  U. 
S.  V.  Twenty  Boxes  of  Cheese  (D.  C. 
1908)  163  Fed.  369. 

5.  -—*  Entry  In  general.— The  fraud- 
ulent undervaluation  by  foreign  con- 
signors in  the  foreign  country  of 
goods  consigned  to  a  person  in  New 
York  constitutes,  upon  their  arrival  at 
the  port  of  entry,  an  attempt  to  in- 
troduce them  into  the  commerce  of 
the  United  States,  and  when  they  are 
unloaded   and  placed  in   general  order 
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they  are  actually  introdaced  into  that 
commerce,  although  the  owner  mi^ht 
at  any  time  within  a  year  have  with- 
drawn the  goods  and  directed  them  to 
be  forwarded  to  a  foreign  country 
without  payment  of  duties.  U.  S.  v. 
Twenty- Five  Packages  of  Panama 
Hats  (1913)  34  Sup.  Ct  63,  231  U. 
S.  358,  58  L.  Ed.  267. 

To  subject  goods  to  forfeiture  for  a 
false  valuation  in  an  invoice,  it  must 
have  been  produced  at  the  customhouse 
for  the  purposes  of  an  entry.  U.  S. 
V.  Twenty-Eight  Packages  of  Pins  (D. 
C.  1833)   Fed.  Cas.  No.  16,561. 

While  it  is  a  condition  to  entry  of 
merchandise  that  invoices  should  be 
carried  before  an  American  consul, 
this  is  not  necessarily  a  part  of  the 
entry  within  the  provision  relating  to 
illegal  "entry."  At  the  earliest  entry 
does  not  begin  till  the  owner,  after  the 
goods  reach  this  country,  begins  that 
series  of  acts  through  which,  by  ap- 
plication to  the  customs  officials,  he 
gains  possession.  U.  S.  v.  One  Trunk 
(D.  C.  1909)  iri  Fed.  772,  judgment 
affirmed  (1911)  184  Fed.  317,  106  0. 
C.  A.  459. 

Imports  intended  for  entry  held  sub- 
ject to  forfeiture  for  attempted  fraud 
on  the  revenue,  though  not  formally 
entered.  U.  S.  v.  Eighteen  Packages 
of  Dental  Instruments  (D.  C.  1915) 
222  Fed.   121. 

6.  —  Attempt  to  enter.— This  sec- 
tion does  not  apply  until  an  entry  has 
been  actually  made  or  attempted,  and 
goods  in  "general  order"  are  not  sub- 
ject to  forfeiture,  if  the  consignee  did 
not  participate  in  the  false  invoice 
and  had  not  entered  the  goods.  U.  S. 
V.  Twenty-Five  Packages  of  Panama 
Hats  (1912)  195  Fed.  438,  115  C.  C. 
A.  340. 

Where  goods  are  refused  an  entry 
for  want  of  an  invoice,  they  are  for- 
feited if  the  owner  attempts  to  pro- 
cure an  entry  by  any  false  and  fraud- 
ulent practice  or  appliance  whatever. 
U.  S.  V.  Thirty-Nine  Thousand  One 
Hundred  and  Fifty  Cigars  (D.  C. 
1866)   Fed.  Cas.  No.  16,464. 

The  making  of  a  false  affidavit  of 
damage,  with  intent  to  defraud  the 
revenue,  is  sufficient  to  incur  the  for- 
feiture. U.  S.  V.  Six  Hundred  and 
Sixty-One  Bales  of  Tobacco  (D.  C. 
1878)   Fed.  Cas.  No.  16,297. 

An  attempt  to  make  an  entry  by 
means  of  any  false  or  fraudulent  in- 
voice, affidavit,  etc.,  with  intent  to 
defraud,  completes  the  ground  of  for- 
feiture, though  the  fraudulent  entry 
is    not   carried   out.     Id. 

It  is  not  essential  that  there  should 
be  a  completed  fraud  upon  the  United 
States,  but  that  it  is  enough  if  the  act 
or  attempt  is  of  a  character  calculat- 
ed to  deprive  the  United  States  of 
duty.  U.  S.  V.  Sixty-Six  Cases  of 
Cheese    (D.  C.  1908)   163  Fed.  367. 

If  the  falsification  by  itself,  without 
further    wrongful   acts,   could   not,    in 


4) 


COLLECTION  OP  DUTIES  UPON  IMPORTS 


5526 


regalap  course  of  procedure,  pro- 
the  result  of  depriving  the  Unit- 
states  of  lawful  duties,  forfeiture 
LOt  incurred,  even  though  there 
have  been  wrongful  intent.  U. 
.   Twenty  Boxes  of  Cheese   (D.  C. 

1)  163   Fed.  369. 

here  a  plan  to  smuggle  is  shown 
he  manner  of  packing  and  invoic- 

imported  merchandise  is  liable  to 
5iture,  though  the  invoice  may 
5  been  corrected  before  entry.  U. 
.  One  Bag  of  Crushed  Wheat  (D. 
.908)  166  Fed.  562. 
iported  goods  are  liable  to  for- 
ire  where  the  foreign  shipper,  the 
It  of  the  merchandise,  attempts  to 
e  entry  by  a  false  invoice  and  a 
i  declaration  of  shipment.  Id. 
1  importer  swore  to  a  false  invoice 
e  before  an  American  consul,  but 
Importation   presented   at  the   cus- 

house  an  invoice  to  which  was 
^d  sufficient  to  make  the  true  val- 

Held,  that  the  case  was  notwith- 
he  provision  relating  to  any  "at- 
pt  to  make  any  entry  of  imported 
chandise  by  means  of  any  fraud- 
it  or  false  invoice."  The  illegal 
Qt  was  abandoned  before  any  "at- 
pt"  was  made  to  enter  the  goods. 
S.  V.  One  Trunk  (D.  C.  1909)  171 
.    772,    judgment    affirmed    (1911) 

Fed.  317,  106  C.  C.  A.  459. 
'here  an  importer  took  out  a  fraud- 
it    invoice,    but    concluded    not    to 

it  in  making  entry  of  the  goods 
sred  by  the  invoice,  but  used  in- 
id  a  corrected  invoice,  the  goods 
e  not  forfeitable  on  the  ground  of 
raudulent  "attempt  to  enter"  im- 
bed merchandise,  under  Customs 
ainistrative  Act,  §  9.  U.  S.  v.  One 
nk  (D.  C.  1909)  175  Fed.  1012, 
ree   affirmed    (1912)   192   Fed.  913, 

C.  C.  A.  363. 

—  False  entry.— The  fact  that 
^e  lace  dresses  in  a  package  by 
nselves  were  found  in  a  case  of 
!8  and  embroideries,  but  were  not 
itioned  in  the  invoice,  does  not  by 
If  warrant  the  infliction  of  the 
alties  for  entering  merchandise  by 
ins  of  a  false  or  fraudulent  invoice. 
i  Lace  House  v.  U.  S.  (1905)  141 
L  869,  73  C.  C.  A.  103. 
1  arriving  at  market  value  at  port 
exportation,  purchaser  can  only  be 
aired  to  adopt  methods  usually 
pted  by  merchants  in  making  pur- 
ses. Bartlett  v.  Kane  (C.  C.  1852) 
I.   Cas.  No.   1,077. 

false  valuation  in  an  invoice  of 
ds  subject  to  ad  valorem  duty  is 
jrice  charged  in  the  invoice  less 
a  the  fair  and  just  buying  and  sell- 
prices  at  the  time  and  place  where 

invoice  was  made  up.  U.  S.  v. 
irteen    Packages    of    Pins     (D.    C. 

2)  Fed.  Cas.  No.  15,151. 

n  attempt  to  enter  anchors  or  bar 
I  as  "anchor  iron,"  parts  of  chain 
les    as    "links,"    and    boat  iron   as 


"straight  links,"  if  done  with  attempt 
to  evade  the  revenue  law  will  subject 
them  to  forfeiture.  U.  S.  v.  Thirty- 
One  Boxes,  etc.  (D.  C.  1833)  Fed. 
Cas.   No.   16,465a. 

Where  the  invoice  by  which  an  en- 
try is  made  states  the  value  in  two 
kinds  of  foreign  coin,  there  is  no  fraud 
justifying  a  forfeiture  where  the  real 
value  of  the  coin  is  underestimated, 
under  the  federal  laws.  U.  S.  v.  Three 
Hundred  and  Twenty-Six  Cases  of  Ho- 
siery (D.  C.  1861)  Fed.  Cas.  No.  16,- 
507. 

Where  the  invoice  is  made  out  in  a 
currency  other  than  that  of  the  pur- 
chase with  intention  of  taking  advan- 
tage of  a  usage  of  the  treasury  of- 
ficers, whereby  less  duties  would  be 
paid  than  those  exacted  if  the  curren- 
cy actually  used  was  stated,  the  in- 
voice is  falsely  made  up.  U.  S.  v. 
Dry  Ox  and  Cow  Hides  (D.  C.  1865) 
Fed;  Cas.   No.   14,995. 

Where  the  consignee  of  merchandise 
falsely  described  himself  as  owner,  the 
merchandise  was  forfeitable.  U.  S.  v. 
One  Bag  of  Crushed  Wheat  (D.  C. 
1908)   166  Fed.  562. 

Where  value  in  entry  is .  falsely  stat- 
ed or  concealed,  with  view  to  defraud 
revenue,  a  forfeiture  is  incurred. 
(1878)  16  Op.  Atty.  Gen.  158. 

8.  —  Effect      on      revenue.— Under 

prior  statutes,  see  BoDinger's  Cham- 
pagne (1865)  70  U.  S.  (3  WaU.)  560, 
18  L.  Ed.  78. 

None  of  the  acts  denounced  by  the 
provision  for  the  confiscation  of  goods 
because  of  the  making  of  a  false  en- 
try, constitute  an  ofifense  thereunder, 
unless  they  deprive  the  United  States 
of  some  of  its  lawful  duties.  U.  S. 
V.  Ninety-Nine  Diamonds  (1905)  139 
Fed.  961,  72  C.  C.  A.  9,  2  L.  R.  A. 
(N.  S.)  185,  affirming  judgment  (D. 
C.  1904)  132  Fed.  579,  and  writ  of 
certiorari  denied  (1906)  26  Sup.  Ct. 
760,  201  U.  S.  645,   50  L.  Ed.  903. 

The  falsification  must  be  such  that, 
if  consummated,  it  would  deprive  the 
government  of  lawful  duties.  U.  S.  v. 
Twenty  Boxes  of  Cheese  (D.  C.  1908) 
163  Fed.  369. 

Forfeitures  are  not  confined  (except 
as  to  the  general  clause  covering  ev- 
ery "willful  act  or  omission")  to  cases 
in  which  the  United  States  has  been 
actually  deprived  of  lawful  duties. 
(1893)   20  Op.  Atty.  Gen.  633. 

9,  _  importing.— Cattle  owned  by 
a  resident  of  Canada,  and  permitted  to 
graze  near  the  national  boundary,  and 
to  roam  at  will  into  the  United  States, 
without  any  intent  on  the  part  of  the 
owner  to  permit  them  to  remain  or 
to  dispose  of  them  in  the  United 
States,  held  not  "imported"  or  per- 
mitted to  be  in  the  United  States  by 
the  owner's  willful  act  or  omission, 
with  intent  to  deprive  the  United 
States  of  duties,  and  were  therefore 
not   subject   to   forfeiture.      U.    S.    v. 
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Eighty-Five  Head  of  Cattle  (D.  C. 
1913)  205  Fed.  679. 

10.  Effect  of  forfeiture  or  seizure.— 

In  prosecution  under  §  5524,  ante,  for 
**a  willful  act  or  omission  by  means 
whereof  the  United  States  shaU  be 
deprived  of  the  lawful  duties,"  etc.,  it 
is  immaterial  whether  government  of- 
ficers retain  the  merchandise  or  not. 
U.  S.  V.  Boyd  (C.  C.  1885)  24  Fed. 
692,  judgment  reversed  Boyd  v.  U.  S. 
(1886)  6  Sup.  Ct  524,  116  U.  S.  616, 
29  L.  Ed.  746. 

Regular  duties  may  be  exacted  on 
an  importation  of  foreign  goods,  not- 
withstanding the  goods  have  been  seiz- 
ed and  forfeited,  and  the  whole  of  the 
proceeds  from  their  sale  applied  to 
the  use  of  the  United  States.  (1902) 
24  Op.  Atty.  Gen.  1. 

There  is  no  authority  for  the  prac- 
tice of  the  treasury  department  to 
exact  duties  when  forfeiture  prevails 
only  in  those  cases  which  arise  under 
§  5527,  post,  and  not  in  other  customs 
revenue  cases  involving  forfeiture. 
Id. 

11.  Bona  flde  lienors  or  purchasers. 

— Under  statutory  provision  for  the 
forfeiture  of  goods  without  an  alterna- 
tive«of  their  value,  title  of  the  United 
States  to  the  goods  forfeited  is  not 
consummated  until  after  judicial  con- 
demnation, but  the  right  to  them  re- 
lates backward  to  the  time  the  offense 
was  committed,  so  as  to  avoid  all  inter- 
mediate sales  of  them  between  the 
commission  of  the  offense  and  condem- 
nation. But  under  a  provision  in 
which  the  forfeiture  is  the  goods  or 
their  value,  the  United  States  have  no 
title  in  the  goods,  until  an  election  has 
been  made  either  to  recover  the  goods 
or  their  value,  so  that  any  rights  in 
the  goods  acquired  bona  fide  by  third 
persons  in  the  mean  time  are  protect- 
ed. Caldwell  v.  U.  S.  (1850)  8  How. 
366,  379,  12  L.  Ed.  1115. 

Advances  made  in  good  faith,  by  auc- 
tioneers in  possession,  upon  goods  en- 
tered at  a  fraudulent  undervaluation, 
before  the  government  had  elected  to 
proceed  for  a  forfeiture,  or  to  sue  for 
the  value,  are  a  lien  upon  the  proceeds. 
U.  S.  V.  Seventy-Eight  Cases  of  Books 
(D.  O.  1869)   Fed.  Cas.  No.  16.258b. 

A  bona  fide  purchaser  of  goods  im- 
ported at  a  fraudulent  valuation  be- 
fore the  United  States  has  elected  its 
remedy  will  be  protected.  U.  S.  v. 
Fifty-Three  Boxes  of  Havana  Sugar 
(D.  C.  1870)  Fed.  Cas.  No.  15,098; 
Same  v.  Sundry  Boxes  of  Havana  Su- 
gar, Id.  16,418. 

The  consignee  of  goods  imported  at 
a  fraudulent  valuation,  who.  having  no 
knowledge  of  the  fraud,  made  advances 
and  incurred  expenses  in  relation 
thereto,  will  be  protected.  U.  S.  v. 
Fifty-Three  Boxes  of  Havana  Sugar 
(D.  C.  1870)   Fed.  Cas.  No.  15.098. 

Under  prior  statutes,  see  U.  S.  v. 
Four  Cases  of  Lastings   (D.  O.  1879) 
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Fed.  Cas.  No.  15,145;  Same  v.  Cer- 
tain Diamonds  (D.  C.  1887)  30  Fed. 
364. 

The  forfeiture  does  not  extend  to  the 
interest  of  bona  fide  lienors  without 
notice  of  the  fraud,  and  where  freight 
is  earned  before  the  government  makes 
its  election  whether  to  declare  the 
merchandise  forfeited  or  to  recover  its 
value,  and  the  former  proceeding  is 
chosen  and  the  property  is  sold,  such 
freight  must  be  paid  out  of  the  pro- 
ceeds of  the  sale;  the  owners  of  the 
vessel  having  no  knowledge  of  any  of- 
fense. Six  Hundred  Tons  of  Iron  Ore 
(D.  C.  1881)  9  Fed.  595,  596 

Where  the  forfeiture  is  in  the  alter- 
native of  '*the  goods  or  their  value." 
a  sale  to  a  bona  fide  purchaser,  before 
the  government  has  elected  to  resort 
to  the  goods,  will  pass  good  title.  U. 
S.  V.  Auffmordt  (D.  C.  1884)  19  Fed. 
893,  901.  affirmed  (1887)  7  Sup.  Ct. 
1182,  122  U.  S.   197,  30  L.  Ed.  1182. 

12.  Defenses^— A  party  who  perpe* 
trates  a  fraud  upon  the  customhouse, 
and  thereby  enters  his  goods  upon 
false  invoices  and  false  valuations,  and 
gets  a  regular  delivery  thereof  upon 
the  payment  of  such  duties  as  such 
false  invoices  and  false  valuations  re- 
quire, cannot  avail  himself  of  the  fraud 
to  defeat  a  forfeiture.  Wood  v.  U.  S- 
(1842)  16  Pet  342,  362,  10  L.  Ed.  987. 

If  goods  are  fraudulently  invoiced, 
they  are  not  exempted  from  forfeiture 
by  having  been  appraised  ih  the  custom- 
house above  the  invoice  prices,  and  de- 
livered on  payment  of  the  duties  as- 
sessed on  such  increased  valuation. 
Clifton  V.  U.  S.  (1846)  4  How.  242, 
248,  11  L.  Ed.  957. 

The  hurried  entry  of  goods  in  the 
absence  of  the  owner,  where  pillage 
by  the  enemies'  soldiers  was  threaten- 
ed, held  a  sufficient  excuse  for  a  mis- 
take. U.  S.  V.  Nine  Packages  of  Linen 
(C.  C.  1818)  .Fed.  Cas.  No.  15,884. 

A  new  penalty,  imposed  for  a  viola- 
tion of  laws  previously  defined,  may  be 
enforced,  though  unknown  to  the 
claimant  at  the  time  of  the  violation. 
U.  S.  V.  Fourteen  Packages  of  Pins 
(D.  C.  1832)  Fed.  Cas.  No.  15,151. 

Neither  accident,  mistake,  nor  inno- 
cence of  fraudulent  intention  is  a  suf- 
ficient defense  to  an  information  for 
forfeiture  of  a  package  of  goods  con- 
taining an  article  not  described  in  the 
invoice.  U.  S.  v.  Package  of  Lace  (D. 
C.   1833)    Fed.  Cas.  No.  15,985. 

A  purchaser  whose  invoice  truly 
states  the  actual  cost  is  not  subject  to 
any  forfeiture  where  the  valuation  is 
raised  by  the  customs  officers  for  the 
purposes  of  imposing  duty.  U.  S.  v. 
Five  Casks  of  Files  (D.  C.  1840)  Fed. 
Cas.  No.  15,112. 

Goods  invoiced  at  their  actual  mar- 
ket price  cannot  be  forfeited  for  under- 
valuation, although  in  fact  the  price 
stated  was  below  the  market  value  at 
the  place  of  exportation*    U.  S.  y.  One 
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id  red  Fifty  Bales  Unwashed  Wool 
C.  1861)  Fed.  Cas.  No.  15,932b; 
(D.  C.   1862)    Fed.   Cas.   No.   15,- 

tie  govemment  is  not  bound  by  the 
I  of  its  consul  in  certifying  to  the 
"ectness  of  an  invoice,  when  based 
Q   false  and  fraudulent  statements. 

3.  V.  Sixteen  Cases  of  Silk  Ribbons 
C.  1870)  Fed.  Cas.  No.  16,3Ul. 

I.  Abatement  by  death  of  defend- 
s—An action  by  the  United  States 
enforce  a  forfeiture  of  the  value  of 
sorted  goods  because  of  fraudulent 
iervaluation,  is  one  highly  penal  in 
racter,  and  abates  on  the  death  of 
defendant,  and  cannot  be.  revived 
inst  his  legal  representatives.  U. 
7,  De  Goer  (D.  C.  1889)  38  Fed.  80; 
ne  V.  Riley   (D.  C.  1899)  104  Fed. 

4.  Limitations.— The  provision  for 
feiture  is  penal  in  its  nature,  and 
refore  subject  to  section  1713,  ante, 
»viding  for  a  three-year  statute  of 
itations  for  proceedings  for  the  re- 
'ery  of  *'ant  pecuniary  penalty  or 
feiture   of  property   accruing  under 

customs  revenue  laws  of  the  Unit- 
States."  U.  S.  V.  Wittemann  (1907) 
\  Fed.  377,  81  O.  C.  A.  503. 

5.  Process^— A  summons  for  the 
•rfeiture"  of  the  value  of  importa- 
QS  not  indorsed  with  a  reference  to 
I  statute  may  be  set  aside;  but  not 
er  a  general  appearance  with  knowl- 
je  of  the  nature  of  the  action,  and 
er  several  years*  delay  and  the  ex- 
ation  by  limitation  of  the  govern- 
nt*s  time  to  bring  a  new  action.  U. 
V.  Riley  (D.  C.  1898)  88  Fed.  480. 

6.  Information,   libel,   or   petition.— 

to  sufficiency  of  information  to  en- 
ce  forfeiture  under  earlier  statutes, 
Two  Hundred  Chests  of  Tea 
J24)  22  U.  S.  (9  Wheat.)  430,  435, 
L  Ed.  128;  Clifton  v.  U.  S.  (1846) 
low.  242,  243,  11  L.  Ed.  957;  Buck- 
V.  Same  (1846)  4  How.  251,  255, 
L.  Ed.  961;  Friedenstein  v.  Same 
J88)  125  U.  S.  224,  8  Sup.  Ct.  838, 
L.  Ed.  736;  Origet  v.  Same  (1888) 
)  U.  S.  240,  8  Sup.  Ct.  846,  31  L. 
.  743;  U.  S.  V.  Thirteen  Packages 
Plate  Glass  (D.  C.  1854)  Fed.  Cas. 
.  16,459:  Same  v.  Three  Parcels  of 
ibroidery  (D.  C.  1856)  Fed.  Cas.  No. 
512;  Same  v.  Seventy-Eight  Cases 
Books  (D.  C.  1869)  Fed.  Cas.  No. 
258;  Same  v.  Fifteen  Barrels  of 
stilled  Spirits   (D.  C.  1892)   51  Fed. 

;. 

in  averment  that  the  requirements 
the  statute,  which  are  merely  di- 
tory  to  the  revenue  officers  and  the 
)orter,  have  been  complied  with,  is 
necessary.  U.  S.  v.  Seventy-Eight 
ses  of  Books  (D.  O.  1869)  Fed. 
9.  No.  16.258. 

L  direct  averment  that  the  person 
Iring  the  fraudulent  eiitry  was  either 
ner,  consignee,  or  agent  of  the  prop- 


erty is  not  necessary  where  it  appears 
from  the  statements  of  the  information 
that  the  person  was  either  the  owner, 
or  acted  as  agent  of  the  owner.     Id. 

Articles  charging  a  violation  in  the 
general  words  of  the  statute,  and  alleg- 
ing the  use  of  all  the  means  prohibited 
by  the  statute,  by  all  the  possible  per- 
sons, are  bad  for  indefiniteness.  U.  S. 
V.  Fifteen  Barrels  of  Distilled  Spirits 
(D.  C.  1892)  51  Fed.  416. 

Where,  in  an  information  for  forfei- 
ture, allegations  were  united  from  which 
it  might  be  inferred  that  the  matter 
could  be  brought  under  various  sections 
of  the  law,  but  which  were  insufficient 
for  the  ground  of  forfeiture  intended 
by  the  government,  and  where  no  suffi- 
cient ground  was  actually  stated,  excep- 
tions to  the  sufficiency  of  the  informa- 
tion should  be  sustained.  U.  S.  v.  646 
Half  Boxes  of  Figs  (D.  C.  1908)  164 
Fed.  778. 

An  allegation  of  a  cause  of  forfeiture 
on  the  theory  of  conspiracy  is  inade- 
quate, which  does  not  name  some  one  as 
conspiring  with  the  party  charged.  U. 
S.  V.  One  Bag  of  Crushed  Wheat  (D. 
C.  1908)   166  Fed.  562. 

The  petition  in  a  proceeding  by  the 
government  for  the  forfeiture  of  goods 
imported  into  the  country  contrary  to 
law,  which  alleged  that  the  goods  were 
imported  without  being  invoiced  or  en- 
try made  with  any  collector  of  cus- 
toms, and  without  declaration  to  the 
proper  revenue  officer,  and  that  some 
person  fraudulently  brought  into  the 
country  from  a  foreign  country  goods 
which  should  have  been  invoiced,  declar- 
ed, and  entered,  according  to  the  law, 
with  intent  to  defraud  the  govemment, 
was  sufficient.  Six  Parcels  of  Placer 
Gold  V.  U.  S.  (1904)  76  P.  473,  8  Ariz. 
389. 

17.  Evidence.— In  a  forfeiture  pro- 
ceeding for  evading  duties,  evidence 
of  other  fraudulent  transactions  is  ad- 
missible to  show  the  intent  with  which 
the  act  was  committed.  Alfonso  v.  U. 
S.  (C.  C.  1843)  Fed.  Cas.  No.  188; 
U.  S.  V.  One  Hundred  and  Forty- Six 
Thousand  Six  Hundred  and  Fifty  Clap- 
boards (C.  C.  1874)  Fed.  Cas.  No. 
15,935;  Same  v.  Sixteen  Cases  of  Silk 
Ribbons  (D.  C.  1870)  Fed.  Cas.  No. 
16,301;  Same  v.  Six  Hundred  and  Six- 
ty-One Bales  of  Tobacco  (D.  O.  1878) 
Fed.  Cas.  No.  16,297. 

As  to  evidence  of  violations,  see  Cli- 
quot's  Champagne  (1865)  3  Wall.  114, 
116,  18  L.  Ed.  116;  Fennerstein's  Cham- 
pagne (1865)  3  Wall.  145,  147,  18  L. 
Ed.  121;  U.  S.  V.  One  Case  of  Hair 
Pencils  (C.  C.  1825)  Fed.  Cas.  No.  15,- 
924. 

On  an  information  for  forfeiture  of 
goods  subject  to  ad  valorem  duty,  the 
appraisement  of  public  appraisers  is 
prima  facie  evidence.  In  re  One  Hun- 
dred and  Twenty-Three  Packages  of 
Glass  (C.  C.  1841)  Fed.  Cas.  No.  10,- 
525;    U.   S.   Y.   Fourteen  Packages  of 
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Pins  (D.  0. 1832)  Fed.  Cas.  No.  15,151. 

A  mere  misdescription  of  shawls  as 
worsted  shawls  which  are  made  up  of 
cotton  and  worsted,  is  not  of  itself  com- 
petent evidence  of  a  fraudulent  intent, 
such  as  will  warrant  a  forfeiture  of  the 
goods.  U.  S.  v.  Ten  Cases  of  Shawls 
(C.  O.  1846)  Fed.  Cas.  No.  16,448; 
Same  v.  Ten  Cases  of  Merchandise  (D. 
C.  1840)  Fed.  Cas.  No.  16,447. 

Where  goods  are  seized  as  fraudu- 
lently invoiced,  the  claimants  must 
prove  the  integrity  of  the  invoice  from 
other  sources  than  the  invoice  itself. 
Wood  V.  U.  S.  (1842)  41  U.  S.  (16  Pet) 
342,  10  L.  Ed.  987. 

A  bill  of  lading,  entry,  and  owner's 
oath,  concerning  other  goods  than  those 
seized,  may  be  admitted  as  a  link  in  the 
chain  of  evidence  to  show  a  privity  be- 
tween the  parties  to  commit  a  fraud 
upon   the    revenue.     Taylor   v.    U.    S. 

(1845)  44  U.  S.  (3  How.)  197, 11  L.  Ed. 
559. 

In  the  trial  of  a  cause,  where  goods 
had  been  seized  upon  suspicion  of  being 
fraudulently  imported,  it  was  held  prop- 
er to  allow  to  go  to  the  jury  as  evidence 
appraisements  of  the  goods,  made  either 
by  the  official  appraisers  or  appraisers 
acting  under  an  appeal,  they  being  pres- 
ent to  verify  the  papers.  The  objection 
that  the  appraisements  had  not  been 
made  in  the  presence  ot  the  jury  was 
held    insufficient.      Buckley    v.    U.    S. 

(1846)  45  U.  S.   (4  How.)   251,  11  L. 
Ed.  961. 

On  the  trial  of  a  cause  where  goods 
had  been  seized  on  suspicion  as  fraud- 
ulently imported,  it  is  proper  to  show 
that  the  agent  of  the  claimant  had  sold 
goods  for  him  at  prices  which  yielded 
profits  which  other  persons  engaged  in 
the  same  trade  averred  could  not  have 
been  fairly  made  in  the  then  state  of 
the  market.    Id. 

In  the  trial  of  a  cause  where  goods 
had  been  seized  as  fraudulently  import- 
ed, invoices  of  other  goods  imported  by 
the  party  are  admissible.    Id. 

Upon  a  proceeding  for  the  forfeiture 
of  imported  goods,  on  the  ground  that 
they  were  knowingly  invoiced  below  the 
actual  market  value  at  the  time  and 
place  when  and  where  manufactured, 
letters  by  parties  abroad  to  other  par- 
ties offering  to  sell  at  a  certain  rate 
were  offered  in  evidence  for  the  purpose 
of  showing  the  market  value  of  the  ar- 
ticles of  merchandise  at  the  particular 
place  in  the  foreign  country.  Held,  that 
the  letters  were  admissible  in  evidence, 
it  appearing  that  such  letters  were  writ- 
ten in  the  ordinary  course  of  business 
of  the  party  writing  them  and  contem- 
poraneously with  the  transaction  which 
was  the  subject  of  the  suit,  although 
it  appeared  that  neither  the  writers 
nor  the  recipients  of  the  letters  were 
in  any  way  connected  with  the  subject 
of  the  suit.  Fennerstein*s  Champagne 
(1865)  70  U.  S.  (3  WaU.)  145,  18  L, 
Ed.  121. 
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Where  goods  proceeded  against  on  the 
ground  that  the  packages  were  made  up 
with  intent  to  evade  and  defraud  the 
revenue  were  entered  on  the  oath  of  & 
claimant  taken  as  in  the  case  of  poods 
actually  purchased,  evidence  that  the 
real  owner  was  the  foreign  manufactur- 
er, and  the  claimant  only  a  consii^ee, 
held  immateriaL  U.  S.  v.  Four  Cases 
Printed  Merinoes  (C.  O.  1835)  Fed. 
Cas.  No.  15,146. 

The  court  will  be  liberal  in  the  ad- 
mission of  evidence  bearing  upon  the 
point  whether  goods  were  fraudulently 
entered,  but  evidence  clearly  irrelevant 
is  not  admissible.     Id. 

On  a  proceeding  to  forfeit  goods  as 
having  been  invoiced  at  less  than  their 
actual  cost  at  the  place  of  exportation, 
the  market  price  at  that  place  at  the 
time  is  admissible  as  the  surest  test 
of  the  honesty  of  the  transaction.  U. 
S.  V.  Two  Cases  of  Woolens  (C.  C. 
1841)  Fed.  Cas.  No.  16,576. 

In  a  forfeiture  proceeding  invoices  of 
shipments  in  July  and  August  are  ad- 
missible to  show  market;  value  of  goods 
shipped  in  May.  Alfonso  v.  U.  S.  (C. 
C.  1843)  Fed.  Cas.  No.  188. 

On  a  libel  to  forfeit  goods  for  false 
valuation,  -proof  of  correct  entries  made 
about  the  same  time  of  the  same  kind 
of  goods  by  the  claimant  is  admissible 
to  show  that  he  knew  their  real  value. 
U.  S.  V.  One  Hundred  and  Forty-Six 
Thousand  Six  Hundred  and  Fifty  Clap- 
boards (C.  C.  1874)  Fed.  Cas.  No. 
15.935. 

Upon  a  proceeding  for  a  forfeiture  of 
a  package  of  goods  containing  an  article 
not  described  in  the  invoice  evidence  of 
accident  or  mistake  may  be  given  to 
rebut  the  inference  of  fraudulent  inten- 
tion. U.  S.  V.  Package  of  Wool  (D. 
C.  1833)  Fed.  Cas.  No.  15,986. 

The  fact  that  the  appraisers  have 
materially  raised  the  invoice  value  of 
imported  goods  is  prima  facie,  but  not 
conclusive,  evidence  of  undervaluation 
in  a  subsequent  proceeding  to  forfeit 
the  goods  on  the  ground  of  fraudulent 
invoice.  U.  S.  v.  Two  Hundred  Quar- 
ter Boxes  of  Cigars  (D.  C.  1858)  Fed. 
Cas.  No.   16,587. 

A  material  undervaluation  shown  will 
be  presumed  to  have  been  made  with 
intent  to  defraud  the  revenue,  in  the 
absence  of  clear  and  credible  testimony 
excusing  it.    Id. 

Admissibility  and  competency  of  evi- 
dence to  prove  the  actual  market  value 
of  imported  wines  alleged  to  have  been 
undervalued.  In  re  Twelve  Hundred 
and  Nine  Quarter  Casks,  etc.,  of  Wine 
(D.  C.  1868)  Fed.  Cas.  No.  14,279. 

Upon  a  prosecution  for  the  forfeiture 
of  goods,  the  law  presumes  that  there 
was,  at  the  time  and  place  of  manufac- 
ture of  imported  goods,  an  actual  mar- 
ket value,  and  no  evidence  is  admissible 
to  prove  the  contrary.  In  re  Six  Cases 
of  Silk  Ribbons  (D.  C.  1869)  Fed.  Cas. 
No.  12,914. 


COLLECTION  OF  DUTIES  UPON  IMPORTS 


6526 


ere  an  affidavit  of  damage  is  in 
'alse,  there  is  a  prima  facie  pre- 
:ion  of  an  intent  to  defraud  the 
ue.  U.  S.  V.  Six  Hundred  and 
One  Bales  of  Tobacco  (D.  C. 
Fed.  Cas.  No.  16,297. 
proceedings  for  the  forfeiture  of 
ted  merchandise,  the  burden  of 
ig  that  the  importation  was  legal 
upon  the  claimant.  U.  S.  v.  One 
jf  Crushed  Wheat  (D.  O.  1908) 
'ed.  562. 

Trial.~In  proceedings  for  the  for- 
e  of  imported  merchandise,  ques- 

as  to  classification  of  the  mer« 
ise  may  be  left  undecided,  to  be 
nined  by  the  Board  of  General 
iisers.       U.    S.    v.     Seventy-Five 

of  Tobacco,  147  Fed.  127,  77  C. 

353. 

weight  of  an  affidavit  of  value, 
:ed  to  the  invoice  as  required  by 
is  for  the  jury.  In  re  One  Hun- 
and   Twenty-Three    Packages    of 

(C.  C.  1841)  Fed.  Cas.  No.  10,- 

a  trial  for  forfeiture  of  imported 
landise,  a  foreign  shipper,  who  was 
ed  with  fraudulent ,  conduct,  was 
eard.  Held,  that  he  was  entitled 
learing  and  that,  where  he  season- 
appeared   and    asked    for    a    new 

the  request  should  be  granted. 
.  V.   Two  Bales   of  Rugs    (D.  C. 

167  Fed.  689. 

Judgments— A  judgment  of  forfei- 
against  imported  merchandise  for 
leged  attempt  to  defraud  the  cus- 
laws  cannot  be  vacated  on  a  pe ti- 
lled after  the  term,  and  more  than 
rears  after  its  entry,  to  permit  the 
rter  to  defend,  on  the  ground  of  ir- 
arities  in  the  procedure;  no  mis- 
or  clerical  error  being  alleged.    U. 

Four  Lorgnette  Holders  (D.  C. 
I  182  Fed.  564. 

— —  Under  prior  statutes^— See 
Jobert  Edwards  (1821)  19  U.  S.  (6 
It.)  187,  5  L.  Ed.  238;  Frieden- 
V.  II.  S.  (1888)  125  U.  S.  224,  8 
Ct  838,  31  L.  Ed.  736;   Origet  v. 

(1888)  125  U.  S.  240,  8  Sup.  Ct. 
31  L,  Ed.  743. 

Extent  of  forfeiture^Prior  stat- 
See  Buckley   v.   U.    S.    (1846)    4 

251,  260,  11  L.  Ed.  961;    Locke 

S.  (C.  C.  1866)  Fed.  Cas.  No. 
;  Two  Hundred  and  Fifty  Bar- 
>f  Molasses  v.  Same  (C.  C.  1869) 

Cas.  No.  14,293;  U.  S.  v.  Ten 
1  Shawls  (C.  C.)  Fed.  Cas.  No. 
8;  U.  S.  V.  Package  of  Wool  (D. 
S3)  Fed.  Cas.  No.  15,986;  Same 
?n  Cases  of  Merchandise  (D.  C. 
I  Fed.  Cas.  No.  16,447;  Two 
Ired  and  Fifty  Barrels  of  Molas- 
r.  U.  S.  (D.  C.  1869)  Fed.  Cas. 
L4,293;    In  re  Cases  of  SUk  Rib- 

(D.  C.  1869)  Fed.  Cas.  No.  12,- 

8uit  for  value  of  merchandised^ 

re  imported  goods   are  the   prop- 
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erty  of  their  manufacturer,  the  invoice 
need  only  state  the  fair  market  value 
of  the  goods  at  the  place  of  manufac- 
ture, and  it  need  not  state  "the  actual 
cost  thereof  at  the  place  of  exporta- 
tion'*; and  such  invoice  of  goods  which 
belong  to  their  manufacturer  is  not, 
nor  is  an  entry  of  such  goods,  within 
the  purview  of  R.  S.  §  2839,  so  as  to 
make  the  person  entering  them,  with, 
design  to  evade  payment  of  du^,  lia- 
ble to  a  forfeiture  of  their  value.  U. 
S.  V.  Auflfmordt  (1887)  122  U.  S.  197, 
7  Sup.  Ct.  1182,  30  L.  Ed.  1182. 

In  a  suit  for  the  value  of  goods 
fraudulently  entered  under  Rev.  St.  S 
2864,  the  recovery  is  not  limited  to  the 
sum  which  defendant  received  on  the 
sale  of  the  goods  by  him.  U.  S.  v. 
York  Street  Flax  Spinning  Co.  (C.  C. 
1879)  Fed.  Cas.  No.  16,781. 

An  action  of  debt  for  the  value  of 
merchandise  forfeited  for  entry  by 
means  of  false  and  fraudulent  practic- 
es and  appliances,  is  not  an  action  "to 
recover  a  fine  or  penalty,"  or  "an  ac- 
tion upon  contract,  express  or  im- 
plied," within  the  meaning  of  section 
549  of  the  Code  of  Civil  Procedure  of 
the  state  of  New  York,  and  conse- 
quently an  execution  against  the  bodies 
of  the  defendants  cannot  be  issued  out 
of  a  circuit  court  of  the  United  States 
in  that  state  for  damages  and  costs. 
U.  S.  V.  Reid  (C.  C.  1883)  17  Fed.  497. 

On  a  forfeiture  of  goods  by  reason 
of  false  practice  subsequent  to  the 
original  entry,  the  value  of  the  goods 
at  the  time  of  the  payment  of  the  du- 
ties is  recoverable.  U.  S.  v.  Baker 
(D.  C.  1871)  Fed.  Cas.  No.  14,500. 

An  action  lies  against  the  person 
making  the  entry  for  the  recovery  of 
the  value  of  the  goods  where  the  en- 
try was  by  means  of  false  papers.  U. 
S.  V.  Baker  (D.  C.  1871)  Fed.  Cas. 
No.  14,500;  Same  v.  Willetts  (D.  C. 
1871)   Fed.  Cas.  No.  16,699. 

23.  Decisions  under  former  acts^— U. 

S.  V.  Tappan  (1826)  11  Wheat.  419, 
420,  6  L.  Ed.  509;  U.  S.  v.  Sixty- 
Seven  Packages  of  Dry  Goods  (1854) 
58  U.  S.  (17  How.)  85,  15  L.  Ed.  54; 
Same  v.  Nine  Cases  of  Silk  Hats 
(1854)  58  U.  S.  (17  How.)  97,  15  L. 
Ed.  57;  Same  v.  One  Package  of  Mer- 
chandise (1854)  58  U.  S.  (17  How.) 
98,  15  L.  Ed.  57;  Same  v.  One  Case 
of  Clocks  (1854)  58  U.  S.  (17  How.)  99, 
15  L.  Ed.  57;  Cliquot's  Champagne 
(1865)  3  Wall.  114,  142,  18  L.  Ed.  116; 
Feunerstein's  Champagne  (1805)  3 
Wall.  145,  147,  18  L.  Ed.  121;  U.  S.  v. 
Auflfmordt  (1887)  122  U.  S.  197,  7  Sup. 
Ct  1182,  30  L.  Ed.  1182,  affirming  (D. 
C.  1884)  19  Fed.  893;  U.  S.  v.  Jordan 
(D.  C.  1876)  Fed.  Cas.  No.  15,498. 

Cited     without    definite    application, 

U.  S.  V.  One  Hundred  Fifty  Crates  of 
Earthenware  (1818)  3  Wheat  232, 
233,  4  L.  Ed.  377;  Forbes  v.  Grace j 
(1876)  94  U.  S.  762,  763,  24  L.  Ed 
313;   U.  S.  v.  Dominid  (1897)  78  Fed 
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334,  336,   24   C.   C.  A.   116;    U.   S.  v.  U.  S.  475,  40  L.  Ed.  777;    Anglo-Cali- 

Ehrgott    (C.    C.    1910)    182   Fed.   267;  fornian  Bank  v.  U.  S.   (1899)  20  Sup. 

U.  S.  V.  Curtis   (D.  C.  1S83)   16  Fed.  Ct.  19,  20,  175  U.  S.  37,  44  L.  Ed.  64; 

184,    188;     U.    S.    v.    Fifty    Waltham  Abner  Doble  Co.  v.  U.  S.    (1902)    119 

Watch   Movements    (D.   C.    1905)    139  Fed.  152,  153,  56  C.  C.  A.  40;    U.   S. 

Fed  291  ▼•  ^  I^^  o^  Precious  Stones  &  Jewelry 

(1904)    134  Fed.   61,  68  C.   C.   A.    1; 

Act   June    10,    1890,   c.  407,  f§  6,  9,  Sapery  v.  U.  S.   (1905)   135  Fed.  332, 

26  Stat.  134,  135,  cited,  U.  S.  v.  Zuck-  68  C.  C.  A.  140;   U.  S.  v.  Riley  (D.  O. 

er    (1896)    16  Sup..  Ct  641,  642,  161  1898)  88  Fed.  480,  481. 

§  5527.  (Act  Oct.  3,  1913,  c.  16,  §  III,  I.)  Addition  to  or  deduc- 
tion from  invoice  value;  additional  duties;  forfeiture  for  un- 
dervaluation. 
I.  The  owner,  consignee,  or  agent  of  any  imported  merchandise 
may,  at  the  time  when  he  shall  make  entry  of  such  merchandise,  but 
not  after  either  the  invoice  or  the  merchandise  has  come  under  the 
observation  of  the  appraiser,  make  such  addition  in  the  entry  to  or 
such  deduction  from  the  cost  or  value  given  in  the  invoice  or  pro 
forma  invoice  or  statement  in  form  of  an  invoice,  w^hich  he  shall  pro- 
duce with  his  entry,  as  in  his  opinion  may  raise  or  lower  the  same  to 
the  actual  market  value  or  wholesale  price  of  such  merchandise  at 
the  time  of  exportation  to  the  United  States,  in  the  principal  markets 
of  the  country  from  which  the  same  has  been  imported ;  and  the  col- 
lector within  whose  district  any  merchandise  may  be  imported  or 
entered,  whether  the  same  has  been  actually  purchased  or  procured 
otherwise  than  by  purchase,  shall  cause  the  actual  market  value  or 
wholesale  price  of  such  merchandise  to  be  appraised;  and  if  the  ap- 
praised value  of  any  article  of  imported  merchandise  subject  to  an 
ad  valorem  duty  or  to  a  duty  based  upon  or  regulated  in  any  man- 
ner by  the  value  thereof  shall  exceed  the  value  declared  in  the  entry, 
there  shall  be  levied,  collected,  and  paid,  in  addition  to  the  duties  im- 
posed by  law  on  such  merchandise,  an  additional  duty  of  1  per  cen- 
tum of  the  total  appraised  value  thereof  for  each  1  per  centum  that 
such  appraised  value  exceeds  the  value  declared  in  the  entry:  Pro- 
vided, That  the  additional  duties  shall  only  apply  to  the  particular 
article  or  articles  in  each  invoice  that  are  so  undervalued  and  shall 
not  be  imposed  upon  any  article  upon  which  the  amount  of  duty  im- 
posed by  law  on  account  of  the  appraised  value  does  not  exceed  the 
amount  of  duty  that  would  be  imposed  if  the  appraised  value  did 
not  exceed  the  entered  value,  and  shall  be  limited  to  75  per  centum 
of  the  appraised  value  of  such  article  or  articles.  Such  additional 
duties  shall  not  be  construed  to  be  penal,  and  shall  not  be  remitted  nor 
payment  thereof  in  any  way  avoided  except  in  cases  arising  from  a 
manifest  clerical  error,  nor  shall  they  be  refunded  in  case  of  exporta- 
tion of  the  merchandise,  or  on  any  other  account,  nor  shall  they  be 
subject  to  the  benefit  of  drawback:  Provided,  That  if  the  appraised 
value  of  any  merchandise  shall  exceed  the  value  declared  in  the  entry 
by  more  than  75  per  centum,  except  when  arising  from  a  manifest 
clerical  error,  such  entry  shall  be  held  to  be  presumptively  fraudulent, 
and  the  collector  of  customs  shall  seize  such  merchandise  and  proceed 
as  in  case  of  forfeiture  for  violation  of  the  customs  laws,  and  in  any 
legal  proceeding  other  than  a  criminal  prosecution  that  may  result 
from  such  seizure,  the  undervaluation  as  shown  by  the  appraisal  shall 
be  presumptive  evidence  of  fraud,  and  the  burden  of  proof  shall  be  on 
the  claimant  to  rebut  the  same,  and  forfeiture  shall  be  adjudged  un- 
less he  shall  rebut  such  presumption  of  fraudulent  intent  by  suffi- 
cient evidence.  The  forfeiture  provided  for  in  this  section  shall  ap- 
ply to  the  whole  of  the  merchandise  or  the  value  thereof  in  the  case 
or  package  containing  the  particular  article  or  articles  in  each  in- 
voice which  are  undervalued:    Provided  further,  That  all  additional 
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penaHieSt  or  forfeitures  applicable  to  merchandise  entered  by 

certified  imoice  shall  be  alike  applicable  to  merchandise  en- 
^y  a  pro  forma  invoice  or  statement  in  the  form  of  an  invoice^ 

forfeiture  or  disability  of  any  kind  incurred  under  the  provi- 
i{  this  section  shall  be  remitted  or  mitigated  by  the  Secretary 

Treasury.  The  duty  shall  not,  however*  be  assessed  in  any 
pon  an  amount  less  tlian  the  entered  value,  unless  by  direction 

Secretary  of  the  Treasury  in  cases  in  which  the  importer  cer- 
t  the  time  of  entry  that  the  entered  value  is  higher  than  the 
I  market  value  and  that  the  goods  are  so  entered  in  order  to 
dvances  by  the  appraiser  ib  similar  cases  then  pending  on  ap- 
>r  reappraisement,  and  the  inipofter's  contention  shall  subse- 
r  be  sustained  by  a  final  decision  on  reappraisement,  and  it  shall 

that  the  action  of  the  importer  on  entry  was  taken  in  good 
after  due  diligence  and  inquiry  on  his  part,  and  the  Secretary 

Treasury  shall  accompany  his  directions  with  a  statement  of 
iclusions  and  his  reasons  therefor.     {3S  Stat.   1B4,) 
K*  notes  to  ?iiil>(1ivimnn  B  of  this  fet^ctioo*  ante,  |  5519. 
]*»*■   provisions  werp  eiibptituted  for  sirailar  provisions  made  by  the  Ciis- 
?  Adtninistrativp  Aot  of  June  10.  1S90*  c.  407,  |  7,  2ii  Stat.  134,  ns  amend- 
yy   Act  July  24,  18!*7.  c.  11,  |  32,  30   StaL  211,   as  furtlipr  ampod^d   by 
Puytie-AIdHch  Tariff  Act  of  Aug.  5,  Wm,  c,  6,  ^  28,  30  Stat.  fiS. 
ro^iaiqna  for  additional  duties  oa  failure  to  submit  bookSj  etc,,  to  inspec* 
,  were  made  by  subdiviaiona  LI^  V,  of  tlvia  sectiun,  poat,  |g  60CH>,  5!.i01. 
lie  words  '*vftlae/^  "actual  market  ralue/^  and  ^'wlioles^ale  prict*/*  as  used 
his  act,  were  deiined  in  aubdivjHton  It  of  this  set- don,  post.  §  55i*9* 
ruvLHicjos  for  atldiiiouB  to  tlj*?  ia  voice  valnefs,  matie  by  H,  S»  |  2£KK),  w&re 
^aled  by  aeeuoa  2d  of  the  Custuma  AdmiDi^trative  Aet^ 

Hotea  of  Heclalona 

In  re  r,i8Ratant  (0.  C.  1S02)  50  Fed, 
im-,  Orjget  V.  IliHMeu  {11SD4)  15  Sap. 
Ct.  92,  95,  155  U.  ^.  22S,  :ii)  L.  Ed.  130. 

2.  Addition  to  or  deduc;tie»n  from  ln« 
voice  value*— Insertion  i>y  importers,  on 
entries  nad  invtupes,  of  additionaJ  dmrg* 
es,  in  order  to  avoid  onerous  penallies 
iaiposed  by  tbe  appraiserst  for  their 
omission,  though  pueh  tJ*^nnUics  may  be 
ilk^gal,  renders  jmyiaont  of  tbe  in creu fl- 
ed duties  on  used  tbcreby  inmtuntary, 
M!>iweil  V.  GHswold  (18D0)  hi  V.  S, 
MO  flow,)  242,  13  U  Ed.  40r>;  Robert- 
stin  V,  Frank  Bros.  Co,  (1889)  132  U* 
S.  17,  10  f^up.  Ct,  5,  ,33  D,  Ed,  23fi 

Appraisers*  deeiajoa  aa  to  what  mar- 
kets are  pHuHpal  ones  final.  Staira  v. 
TesiKlee  aSyo)  18  How.  521,  527,  IS  L. 
Ed.  474. 

Tbe  word  '*country^'  in  revenue  laws 
eujbraoes  all  the  posHes^sIfina  of  a  for- 
eign state.     Id* 

The  period  of  exportution  is  tlie  day 
of  saiUug  from  the  foreien  port,  Sf^^mp- 
son  V,  Peaslee  (1857)  20  Hew*  571,  576, 
15  T.,  FA.  1022, 

Where  there  wiiji  a  con t rove r&y  at  to 
duties  payable  on  an  im  porta  lion  of  an 
article  called  In  the  invoice  "eoncentrttt- 
ed  molusaeR,^'  and  tbe  ^hiiatilTs  decided 
that  tbe  article  was  a  speciea  of  ^reen 
sugar  which  was  subject  to  export  duty, 
wbiie  moluBse^  was  aot,  and  they  there* 
fore  added,  ns  appeared  by  their  report, 
a  sura  efiual  to  tbe  amount  of  that  duty, 
thoU£[h  none  such  whs  paid,  the  addition 
W319  made,  not  as  an  export  duty,  but  to 
bring  up  the  invoice  valu*!  to  tbe  actual 
market  value  of  the  merchandise  at  the 
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stUutlfinalItT  of  statute. 

iUon   to  or  deduQtlon  from  invDlce 

lue. 

Under  earlier  statutes, 
(^rakttl— In  generaL 

Preaumi^tioa  ol  correctneBa, 

Direction  tiy  collector, 
ch&ndleie     purcbiserd     or     procured 
berwise. 

DeclBiona    un^er   prior    acts. 
ii^handLse    aubject— Dutjr    bused    on 
Jue. 

CartouH  and  boKes. 
ttlODal    duties — In   general. 

Uniler  prior  statu  ten. 

Quantity  not  correctly  stated, 

Aa  penalty^ 

Different  urttdea  la  one  lQv<>ice. 
erent   In^oiri^   for  one  ImiKkrtatlon. 

AgHp«fimeut> 
?nae&— In   ^cDcraL 

Prauduknt    Intent    in    undcftalu- 

ilfcJit  clerlral   error, 
io  be  refunded  on  exportftttoui  etc. 
ilBslon  by  secretary  of  trcaaury, 
ered  value— In   genera]. 

Pro  forma  Inrofce. 

to  recover  additional   dutlt^s. 

Frier  proceedtn^i^  for  forfeiture  na 
it. 
feltur^d— la  general. 

Ulfcct  of  forfeitures  or  seizure. 

Intent* 

Parties* 

Evidence, 

Defi^nseB. 

HemiflBton  &t  com  promise. 

Review. 

instltutiaaalfty  of  atatute.*-^Stat- 

istUiJtionah  Paflsavant  V.  IT.  S. 
13  Sup.  Ct,  572,  57.5,  US  U.  S, 
1j4  Hd,  42|}p  ailiruiin£  Judgaieal 
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place  of  exportation.  Belcher  v.  Linn 
(1860)  06  U.  S.  (24  How.)  508,  16  L. 
Ed.  754. 

The  consignee  who  has  sworn  to  the 
invoice  sent  by  the  owner  will  not  be 
allowed  to  amend  the  entry  to  avoid  a 
penalty  after  the  collector  has  directed 
an  appraisement  Harriman  v.  Max- 
well (C.  C.  1856)  Fed.  Cas.  No.  6,105. 

The  owner,  consignee,  or  agent  may 
make  addition  in  the  entry  to  the  in- 
voice cost  or  value  to  raise  the  same 
to  the  true  market  value.  Harding  v, 
Whitney  (O.  O.  1860)  Fed.  Cas.  No. 
6,052. 

Importers  cannot  qualify  the  effect  of 
their  act  in  adding  to  the  invoice  value 
by  stating  that  it  was  made  to  prevent 
a  seizure.  Haas  v.  Arthur  (0.  C.  1877) 
Fed.  Cas.  No.  5,885. 

The  fact  that  the  consignee  upon  en- 
tering the  goods,  added  2  per  cent,  to 
the  invoiced  value  thereof  merely  as 
a  precaution  against  having  the  goods 
subjected  to  penal  duties  and  forfeited, 
does  not  prejudice  the  question  whether 
the  shipper  of  the  goods  stated  the  val- 
ue thereof  correctly  in  the  invoice.  U. 
S.  V.  Three  Hundred  Bales  of  Wool  (D. 
C.  1865)  Fed.  Cas.  No.  16,508. 

The  valuation  is  properly  made  on  a 
corrected  invoice  made  and  received  be- 
fore the  appraisal,  and  accepted  by  the 
collector  as  the  true  invoice,  who  also 
amends  the  original  entry  to  correspond 
with  the  corrections.  Schmeider  v.  Bar- 
ney (C.  C.  1880)  6  Fed.  150. 

An  invoice  of  imported  goods  com- 
prised several  items  of  the  same  kind, 
and  one  or  more  items  were  found  to 
have  been  undervalued.  A  corrected  in- 
voice was  made  and  received,  but  not 
appraised,  and  was  accepted  by  the  col- 
lector, who  amended  plaintiff's  original 
entry  to  correspond  with  the  corrected 
Invoice.  Held,  that  the  valuation  of  such 
importations  should  be  made  on  the 
corrected  invoice.  Schmeider  v.  Bar- 
ney (C.  C.  1880)  6  Fed.  150. 

The  unauthorized  act  of  a  United 
States  consul  in  adding  to  the  invoiced 
value  of  goods  the  amount  of  ocean 
freights  is  not  conclusive  upon  the  im- 
porter, and  he  is  entitled  to  have  the 
valuation  corrected,  even  though  the 
appraiser  has  in  a  pro  forma  manner  ap- 
proved the  invoice  by  marking  it  "Cor- 
rect." U.  S.  V.  Zuricaldy  (C.  C.  1896) 
71  Fed.  955,  applying  Robertson  v. 
Bradbury  (1889)  10  Sup.  Ct.  158, 132  U. 
S.  491,  33  L.  Ed.  405. 

In  making  an  addition  to  the  invoice 
value  at  the  time  of  entry,  in  order  to 
equal  market  value,  the  importer  should 
state  the  added  value  wiUi  sufficient 
definiteness  to  enable  the  customs  offi- 
cers to  ascertain  its  amount;  but  ref- 
erence to  an  item,  without  specifying  its 
amount,  is  sufficient,  if  such  amount  is 
officially  known  to  the  customs  officers. 
A.  J.  Woodruff  &  Co.  ▼.  U.  S.  (C.  O.. 
1896)  154  Fed.  861. 

The  importers  of  certain  sugar  In 
hogsheads   made   entry   on  an  invoice 

(6644) 


which  included  by  mistake  the  value  of 
the  hogsheads  in  that  of  the  sugar,  but 
before  the  entry  was  liquidated  they 
produced  a  corrected  invoice,  showing: 
the  proper  deduction  for  the  hogsheads. 
Held,  that  it  was  not,  under  the  circnin- 
stances,  necessary  for  the  importers  to 
make  entry  on  a  pro  forma  invoice,  and 
give  a  bond  for  the  production  of  a  cor- 
rected invoice,  in  the  method  prescribed 
in  section  5522,  ante,  and  that  the  col- 
lector should  have  made  allowance  for 
the  hogsheads.  Gillespie  v.  U.  S.  (G.  C. 
1900)  124  Fed.  106. 

Where  an  invoice  specifies  items  dis- 
tinctly from  the  per  se  value  of  the  ar- 
ticle invoiced,  and  the  importer  entering 
the  importation  states  they  are  added 
to  make  market  value,  they  constitute 
part  of  the  entered  value,  as  though  in- 
cluded in  the  per  se  value.  Dalos  y.  U. 
S.  (C.  C.  1909)  171  Fed.  275. 

An  alleged  replace  invoice  held  not  the 
true  replace  invoice  since  the  accom- 
panying affidavit  was  made  nearly  4 
months  after  decision  of  secretary  of 
the  treasury.  Hampton,  Jr.,  &  Co.  y. 
U.  S.  (1914)  5  Ct.  Cust  App.  163. 

3.  — -  Under  earlier  statutes.— Staira 
V.  Peaslee  (1855)  59  U.  S.  (18  How.) 
521,  15  li.  Ed.  474;  Goddard  v.  Max- 
well (C.  C.  1853)  Fed.  Cas.  No.  5,492; 
Vaccari  v.  Same  (C.  C.  1855)  Fed.  Cas. 
No.  16,810;  Lehmaier  v.  Same  (C.  C. 
1S56)  Fed.  Cas.  No.  8,214;  Schmaire  v. 
Some  (C.  C.  1856)  Fed.  Cas.  No.  12,- 
460;  (1878)  16  Op.  Atty.  Gen.  158; 
(1885)  18  Op.  Atty.  Gen.  259. 

4.  Appraisal— in  goneral.— As  to  en- 
try and  appraisal  under  former  system, 
see  Bartlett  v.  Kane  (1853)  16  How. 
263,  272,  14  L.  Ed.  931;  Belcher  v. 
Lawrason  (1858)  21  How.  251,  256,  16 
L.  Ed.  123;  U.  S.  v.  Tappan  (1826)  24 
U.  S.  (11  Wheat.)  419,  6  I/.  Ed.  509. 

Where  an  appraiser  who  has  advanc- 
ed the  value  of  imported  merchandise 
fails  to  give  notice  of  the  advance  to 
the  importer  as  required  by  the  customs 
regulations,  the  importer  thus  being  de- 
prived of  the  right  of  appeal  for  reap- 
praisement,  the  appraisement  is  invalid, 
iind  does  not  afford  a  proper  basis  for 
the  forfeiture  and  condemnation  of  the 
goods  for  undervaluation.  The  Lace 
House  V.  U.  S.  (1905)  141  Fed.  869,  73 
O.  C.  A.  103. 

An  importation  of  sugar  was  invoic- 
ed as  "basis  81**,"  with  a  memorandum 
attached  stating:  "Purchased  at  1  and 
%  ct  per  Sp.  lb.  net,  basis  81"  aver- 
age, 1-32  c  per  lb.  to  be  added  for 
each  degree  above  81  •  test,  or  l-16c. 
per  lb.  to  be  deducted  for  each  degree 
below  81°  test;  fractional  of  a  degree 
pro  rata."  This  meant  that  the  price 
was  to  vary  according  to  the  quidit^, 
as  shown  by  the  polariscope  test.  Up- 
on appraisal,  the  value  of  the  sugar 
was  found  to  be  more  than  10  per 
cent  above  the  price  of  1%  cents  per 
pound,  but  much  less  than  that  above 
the  price  as  fixed  by  the  test  according 
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memoRuidDm.  Held,  that  this 
ot    an    undervaluation    of    more 

0  per  cent,  which  would  justify 
iposition  of  an  additional  duty. 
V.  American  Sugar-Refining  Co. 

1896)   71   Fed.  951. 
diandise   seized   for  violation   of 
action  should  be  appraised  under 
•ovisions    of   section   5594,    post, 
lot    under    section    5777,     post. 

23  Op.  Atty.  Gen.  377. 
customs  administration  provided 
t  1890  is  a  complete,  uniform, 
liversal  system,  substituting  ex- 
remedies  for  those  previously 
lie.     Id. 

method  of  appraisement  author- 
7  section  5594,  post,  is  the  ex- 
method  to  be  employed  on  the 
ide  of  customs  revenue  adminis- 
i,  and  applies  to  all  cases  where 
sement  is  involved,  and  no  ques- 
f  criminality  or  fraudulent  ille- 
arises    prior    to    appraisement 

appraisement  procedure  in  un- 
iiation  cases  which  aims  at  the 
•f  additional  duties  is  none  the 
ivil    because    forfeiture    may    be 

1  as  a  possible   ultimate  result 

—  Presumption    of    correctness. 

ie  the  general  rule  is  that  the 
ion  is  conclusive  upon  all  par- 
kevertheless  the  appraisement  is 
t  to  be  impeached,  where  the  of- 
as  proceeded  on  a  wrong  princi- 
)ntrary  to  law,  or  has  exceeded 
wers.  Oberteuflfer  v.  Robertson 
6  Sup.  Ct.  462,  471,  116  U.  S. 
©  L.  Ed.  706;  Badger  v.  Cusi- 
(1889)  9  Sup.  Ct  431,  432,  130 

39,  32  L.  Ed.  851;  Muser  v. 
e  (1894)  15  Sup.  Ct  77,  80,  155 
240,  39  L,  Ed.  135;  U.  S.  v.  Pas- 
:  (1898)  18  Sup.  Ct  219,  221, 
.  S.  16,  42  L,  Ed.  644. 
appraisal  by  the  customs  officers 
I,  and  cannot  be  reviewed  in  ac- 
:  law,  unless  impeached  for  fraud 

want  of  power  to  make  it  Oel- 
an  V.  Merritt  (1887)  8  Sup.  Ct. 
54.  123  U.  S.  356,  31  L.  Ed.  164. 
idulent  practices  in  connection 
he  customs  duties  are  not  legal- 

Y  being  treated  as  legal  and  reg- 

Y  customs  officers.  U.  S.  v.  Two 
ind  One  Hundred  and  Seventeen 
Is  of  Malt  (D.  O.  1881)  8  Fed. 

—  Direction  by  collectorw^A 
or  has  no  right  to  direct  an  ap- 
ment    unless     he     suspects     the 

to  be  invoiced  below  their  ac- 
ost  If  he  does  so  suspect,  he 
irect  an  appraisement  IJ.  S.  ▼. 
Q   (1826)   24  U.  S.  (11  Wheat) 

L.  Ed.  509. 

collector's    subsequent   adoption 

proceedings  of  the  appraisers  is 
lount  to  having  requested  them. 
1  V.   Hoyt    (1846)    45   U.   S.    (4 

327,  11  L.  Ed.  996. 


7.  Merchandise  purchased  or  procur- 
ed otherwisow^Under  Act  March  8, 
1857,  the  distinction  in  the  penalty, 
when  the  appraised  value  of  goods  im- 
ported exceeds  the  invoiced  value  by 
10  per  cent,  between  goods  purchased, 
and  those  obtained  otherwise  than  by 
purchase,  is  abolished.  Belcher  ▼. 
Lawrason  (1858)  62  U.  S.  (21  How.) 
251,  16  L.  Ed.  123. 

8.  —  Decisions  under  prior  acts.-^ 
See  Belcher  v.  Lawrason  (1858)  62  U. 
S.  (21  How.)  251,  16  L.  Ed.  123;  Du- 
rand  v.  Lawrence  (C.  C.  1852)  Fed. 
Cas.  No.  4,187;  Thomson  v.  Maxwell 
(C.  C.  1852)  Fed.  Cas.  No.  13,983; 
Christ  V.  Same  (C.  O.  1853)  Fed.  Cas. 
No.  2,698;  Crowley  v.  Same  (C.  C. 
1855)  Fed.  Cas.  No.  3,448;  Warburg 
V.  Same  (C.  C.  1855)  Fed.  Cas.  No. 
17,142;  Bannendahl  v.  Redfield  (C.  O. 
1858)  Fed.  Cas.  No.  964;  Bischoff  v. 
MaxweU  (C.  C.  1859 »  Fed.  Cas.  No. 
1,438;  U.  S.  V.  One  Case  of  Cashmere 
Shawls  (D.  C.  1847)  Fed.  Cas.  No. 
15,923;  In  re  Twelve  Hundred  and 
Nine  Quarter  Casks,  etc.,  of  Wine  (D. 
C.  1868)  Fed.  Cas.  No.  14,279;  In  re 
Six    Cases    of    Silk    Ribbons    (D.    C. 

1869)  Fed.  Cas.  No.  12,914;  U.   S.  v. 
Sixteen  Cases  of  Silk  Ribbons   (D.  C. 

1870)  Fed.  Cas.  No.  16.301. 

9.  Merciiandise  subject— Duty  based 
on  vaiucw— Where  it  was  obligatory  on 
the  appraiser  and  the  collector  to  in- 
quire into  the  value  of  certain  import- 
ed merchandise  in  determining  the  duty 
properly  assessable  thereon,  under  par- 
agraph 387,  Tariff  Act  July  24,  1897, 
providing  that  merchandise  of  such 
character  was  subject  to  specific  duties 
at  various  specified  rates,  depending  on 
the  weight  and  certain  other  charac- 
teristics of  such  goods,  and  that  none 
thereof  should  pay  a  less  rate  than  50 
per  centum  ad  valorem,  such  duty  was 
one  "regulated"  in  some  manner  "by 
the  value"  of  such  merchandise,  with- 
in the  meaning  of  the  provision  for  ad- 
ditional duty.  Hoeninghaus  v.  U.  S. 
(1899)  19  Sup.  Ct  305,  307,  172  U.  S. 
622,  43  L.  Ed.  576. 

When  the  question  whether  goods  are 
to  pay  a  specific  or  an  ad  valorem  du- 
ty depends  on  whether  they  exceed  a 
certain  value  (as  in  the  case  of  gloves, 
under  paragraph  458, ,  Act  1890),  an 
appraisement  is  essential  under  section 
7  of  the  customs  administrative  act; 
and,  if  the  appraisement  disclose  that 
the  goods  have  been  undervalued  more 
than  10  per  cent,  they  are  subject  to 
the  penalty  of  an  increased  duty,  al- 
though the  excess  of  over  10  per  cent 
on  the  invoice  value  is  not  sufficient  to 
require  an  ad  valorem  instead  of  a 
specific  duty.  Pmgs  v.  U.  S.  (1896) 
72  Fed.  260,  18  C.  C.  A.  557. 

The  additional  duty  is  collectible 
when  the  question  whether  the  goods 
are  to  pay  a  specific  or  an  ad  valorem 
duty  depends  upon  whether  they  ex- 
ceed a  certain  value,  and  the  appraise- 
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ment  shows  an  undervaluation,  even 
though  the  appraised  value  is  not  suf- 
ficient to  subject  them  to  an  ad  valo- 
rem duty.  TI.  S.  V.  Nuckolls  (1902). 
118  Fed.  1005,  55  C.  C.  A.  499. 

Antimony  was  entered  under  the 
law  of  1909,  which  made  it  dutiable 
specifically,  and  withdrawn  under  the 
law  of  1913,  which  makes  it  dutiable 
ad  valorem.  Its  appraised  exceeded  its 
declared  value.  The  law  of  1913  will 
not  be  given  a  retroactive  effect,  so  as 
to  make  it  subject  to  the  additional  du- 
ty imposed  by  this  section,  upon  mer- 
chandise dutiable  ad  valorem  when  the 
appraised  exceeds  the  declared  value. 
Sheldon  &  Co.  v.  U.  S.  (1916)  6  Ct 
Oust  App.  516. 

10.  —  Cartons  and  boxeSw^Boxes 
containing  lemons,  which  are  treated 
in  the  tariff  act  as  a  dutiable  entity  by 
themselves,  being  subjected  to  a  sepa- 
rate classification  from  the  lemons 
they  contain,  are  within  the  provision 
for  the  undervaluation  of  "any  article 
of  imported  merchandise,"  and,  when 
undervalued,  are  subject  to  the  penal- 
ties provided  by  said  section.  Phelps 
Bros.  &  Co.  V.  U.  S.  (C.  C.  1892)  142 
Fed.  213. 

M.  Additional    duties— In    g^n^ral^— 

The  duty  should  be  assessed  only  on 
the  quantity  of  the  goods  arriving  in 
port,  and  not  on  the  quantity  appearing 
by  the  invoice  to  have  been  shipped. 
The  paragraph  forbidding  the  assess- 
ment of  duties  on  an  amount  less  than 
the  invoice  value  refers  only  to  the 
price,  and  not  to  the  quantity.  Mar- 
riott V.  Brune  (1850)  9  How.  619,  631, 
635,  13  L.  Ed.  282;  Weaver  &  Sterry 
V.  SaltonstaU  (C.  C.  1889)  38  Fed.  493, 
494. 

Importers  who  have  failed  to  accom- 
pany the  entry  of  their  importation  with 
a  true  and  correct  invoice  stating  the 
cost  or  market  value  thereof  must  be 
required  to  pay  the  additional  duty, 
where  the  duty  to  be  levied  is  to  be 
regulated  by  the  value  of  such  goods. 
Hoeninghaus  v.  U.  S.  (1899)  19  Sup. 
Ct.  305,  172  U.  S.  622,  43  L.  Ed.  576. 

A  customhouse  broker,  who  makes 
the  sworn  declaration  for  entry  of 
goods,  in  which  he  declares  himself 
the  consignee,  becomes  liable  for  addi- 
tional duties  iipposed  for  undervalua- 
tion. U.  S.  V.  Vandiver  (D.  C.  1904) 
133  Fed.  252. 

Where  the  consular  invoice  showed 
a  net  per  se  value  of  8,310.60  francs, 
nondutiable  charges  of  113.25  francs, 
and  dutiable  charges  of  972  francs,  and 
entrant  attaching  his  declaration  to  the 
consular  invoice,  erroneously  deduct- 
ed the  nondutiable  charges  from  the 
net  per  se  value  stated  in  the  invoice,  ' 
making  no  mention  of  the  dutiable 
charges,  "additional  duty,"  under  this 
section,  should  be  levied  proportionate 
to  an  undervaluation  of  113.25  francs, 
and  not  113.25  plus  972  francs.  U.  S. 
V.  Bates  (1916)  6  Ct  Cust  App.  540. 
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The  legislation  on  the  subject  review- 
ed.    (1882)  17  Op.  Atty,  Gen.  268. 

12. Under    prior    statutee^F-See 

Belcher  v.  Lawrason  (1858)  62  U.  S.  (21 
How.)  251,  16  L.  Ed.  123. 

13.  — —  Quantity  not  correctly  stat- 
ed.—The  penalty  of  20  per  cent  (Act 
July  30,  1846,  §  8)  cannot  be  exacted 
for  a  10  per  cent,  undervaluation  in 
coal  arising  solely  from  an  excess  of 
quantity.  Manhattan  Gaslight  Co.  v. 
Maxwell  (C.  C.  1852)  Fed.  Cas.  No. 
9,023. 

Where  a  valuation  of  molasses  in 
casks  in  an  invoice  is  correct,  but  the 
quantity  stated  in  the  invoice  is  less 
than  the  actual  quantity,  found  on 
gauging,  the  case  is  not  one  for  the  im- 
position of  a  penalty  for  undervaluation. 
Tznaga  v.  Redfield  (C.  C.  1860)  Fed. 
Cas.  No.  18.197. 

Where  an  invoice  of  molasses  in  casks 
does  not  specify  the  number  of  gallons, 
the  case  is  one  of  undervaluation,  and 
the  penalty  may  properly  be  imposed. 
Id. 

14.  —  Ae  penalty.— As  to  penalty 
imposed  by  former  law  in  case  excess 
of  appraisement  over  entry  value,  see 
Ring  V.  Maxwell  (1854)  17  How.  147, 
15  L.  Ed.  25;  U.  S.  v.  Collier  (C.  C. 
1855)  Fed.  Cas.  No.  14,833;  Morris  v. 
Robertson  {C  C.  1888)  37  Fed.  199, 
200;    (1882)  17  Op.  Atty.  Gen.  268. 

The  "further  sum,"  equal  to  2  per 
cent,  of  the  appraised  value  of  imported 
merchandise  for  each  1  per  cent  that 
such  appraised  value  exceeds  the  value 
declared  in  the  entry,  which,  under  Cus- 
toms Administrative  Act,  may  be  col- 
lected from  an  importer  for  undervalu- 
ation "in  addition  to  the  duties  imposed 
by  law,"  is  a  penalty,  and  exclusive  ju- 
risdiction of  a  suit  to  recover  such 
sum  is  therefore,  by  section  991,  ante, 
vested  in  the  District  Courts  of  the 
United  States.  Helwig  v.  U.  S.  (19a3) 
23  Sup.  Ct.  427,  432,  188  U.  S.  605,  47 
L.  Ed.  614. 

The  additional  duties  provided  for 
by  this  section  are  penalties  within  the 
meaning  of  sections  10130-10134,  post 
(1893)    20  Op.  Atty.  Gen.  660. 

15.  —  Different  articles  In  one  In- 
voiced—Although the  articles  composing 
an  invoice  are  dissimilar  and  known 
by  different  trade-names,  still,  if  they 
belong  to  the  same  class,  and  are  group- 
ed together  in. the  tariff  acts  as  dutiable 
under  their  class  name  at  the  same 
rate,  and  are  valued  in  the  entry  only 
at  a  lump  sum  for  the  entire  importa- 
tion, the  penalty  imposed  by  Rev.  St 
§  2900,  requiring  an  additional  duty 
of  20  per  cent,  if,  on  appraisal,  the  value 
of  imported  goods  shall  exceed  by  10 
per  cent,  or  more  the  value  declared 
in  the  entry,  is  not  incurred  unless  the 
appraisement  of  the  importation  as  a 
whole  exceeds  by  10  per  cent  or  more 
the  value  declared  in  the  entry.  Mor- 
ris T.  Robertson  (C.  C.  1888)  37  Fed. 
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Listingiiishing  Schmeider  v.  Barney 
J.    1880)   6  Fed.  150. 
Different  invoices  for  one  impor- 

I-— Where  an  importation  was  al- 
to be  an  unit,  but  divided  into 
invoices  for  the  Raise  of  conven- 
,  and  entered  of  different  values, 
invoice  must  stand  upon  its  own 
ag;  and  the  whole  cannot  be  aver- 
so  as  to  avoid  the  additional  duty 
1  is  levied  upon  one  invoice  taken 
self.  Sampson  v.  Peaslee  (1857) 
Low.  571,  579,  15  L.  Ed.  1022. 

— -  Assessmentd— Collector  of  the 

port  cannot  make  an  addition  to 
invoice  value  upon  mere  hearsay 
mation,  derived  from  the  collector 
le  second  port.  Spring  v.  Russell 
0.  1868)  Fed.  Cas.  No.  13.261. 
lere  a  board  of  three  general  ap- 
iers,  on  reappraisement  appraised 
alue  of  imported  merchandise  more 

10  per  cent,  above  the  value  de- 
d  in  the  importer's  entry,  and  the 
ional  duties  provided  for  in  section 
5t  1890,  thereupon  accrued  and  were 
ted  by  the  collector,  no  appeal  from 
;view  of  the  decision  of  the  coUec- 
in  assessing  such  additional  duties 
rovided  for  under  said  act.  In  re 
avant  (O.  C.  1892)  50  Fed.  788. 

addition  made  to  the  invoice  value, 
iise  the  same  to  the  actual  market 
s,  though  marked  upon  the  invoice 
f,  becomes  a  part  of  the   entered 

e,  and  the  collector  cannot  ignore 
addition,  and  then  assess  a  penal 
which  would  not  otherwise  have 

lied.  U.  S.  V.  Merck  &  Co.  (C.  C. 
I)  91  Fed-  641. 

finding  the  invoice  value  of  im- 
ed  merchandise,  a  collector  of  cus- 
I  has  no  right,  after  the  appraiser 

appraised  the  merchandise  and 
ced  an  item  of  commissions  as  non- 
ible  to  include  such  item  in  the  in- 
i  value,  and  assess  duty  thereon, 
1  a  mere  inspection  of  the  invoice, 
out  inquiry  or  evidence  to  justify 

action.  U.  S.  v.  Lahey  &  Duncan 
C.  1904)  132  Fed.  181. 
le  action  of  government  officers  at 
Tt  of  entry  in  raising  the  apprais- 
ftlue  of  dutiable  goods  and  imposing 
nalty  authorized  by  statute  for  un- 
aluation  will  be  presumed  to  be 
ect,  just,  and  without  prejudi3e  to 
)wner,  unless  the  contrary  is  shown; 
;  the  presumption  is  that  such  offi- 

do  their  duty.    Guesnard  v.  Louis- 

&  N.  R.  Co.  (1884)  76  Ala.  453. 
ider  earlier  statutes,  see  Passavant 

f.  S.  (1893)  13  Sup.  Ct.  572,  575, 
U.  S.  214,  37  L.  Ed.  426  (affirming 
ment  In  re  Passavant  [C.  C.  1892] 
'ed.  788) ;  Belmont  v.  Lawrence  (C. 
353)  Fed.  Cas.  No.  1,280;  Schmeid- 
.  Barney  (C.  C.  1880)  6  Fed.  150; 
3.  V.  Thomas  Leeming  &  Co.  (C. 
907)   153  Fed.  489. 

,  Defenses— In  o^neraid— Where  the 

e  in  specie  and  in  foreign  paper 
ency  are  both  set  out  in  the  invoice. 


the  fact  that  the  importer  makes  the 
entry  in  the  specie  value  alone  will  not 
subject  the  goods  to  a  penalty  for  un- 
dervaluation. Fiedler  v.  Maxwell  (O.  C. 
1853)   Fed.  Cas.  No.  4,760. 

A  penalty  for  undervaluation  cannot 
be  imposed  on  the  importation  of  goods 
by  their  producer,  where  a  corrected 
invoice  is  handed  in  before  any  action 
is  taken  to  determine  the  value  of  the 
goods.  Howland  v.  Maxwell  (C.  C. 
1853)   Fed.  Cas.   No.  6,799. 

The  penalty  for  undervaluation  at- 
taches whether  the  importer  makes  the 
addition  to  his  invoice  or  not.  Goddard 
V.  Maxwell  (C.  C.  1853)  Fed.  Cas.  No. 
5,492;  Morris  v.  Same  (C.  C.  1853) 
Fed.  Cas.  No.  9,834 ;  Vaccari  v.  Same 
(C.  C.  1855)  Fed.  Cas.  No.  16,810; 
Lehmaier  v.  Same  (C.  C.  1856)  Fed. 
Cas.  No.  8,214;  Schmaire  v.  Same  (C. 
C.  1856)  Fed.  Cas.  No.  12,460. 

One  who  is  assessed  with  a  penalty 
for  entering  dutiable  goods  at  a  sum 
below  their  actual  value  cannot,  in  an 
action  for  the  penalty,  defend  on  the 
ground  that  he  intentionally  omitted 
certain  items  from  the  entry  in  order 
to  pay  them  separately  under  protest. 
He  must  either  give  notice,  and  ask 
for  a  reappraisement,  or  take  an  ap- 
peal, as  provided  by  law.  U.  S.  v. 
Strauss  (D.  C.  1893)  55  Fed.  388. 

19.  — -  Fraudulent  Intent  In  under- 
valulngd— The  additional  duties  are  pay- 
able, except  in  case  of  clerical  error, 
irrespective  of  any  question  of  fraudu- 
lent undervaluation  on  the  part  of  the 
importer.  U.  S.  v.  1,621  Pounds  of  Fur 
Clippings  (1900)  106  Fed.  161,  45  C.  C. 
A.  263. 

Goods  are  not  fraudulently  entered  if 
the  entry  is  made  according  to  the  ac- 
tual cost,  no  matter  how  fraudulent  the 
invoice  may  be.  Goodwin  v.  U.  S.  (C. 
C.  1811)   Fed.  Cas.  No.  5,554. 

20.  Manifest  clerical  error— Where 
an  entry  made  by  an  agent  of  the  own- 
er included  only  a  part  of  the  goods 
and  the  owner  subsequently  made  a 
further  entry  of  the  residue,  and  the 
goods  agreed  with  the  two  entries  tak- 
en together,  but  differed  materially 
from  the  first  entry,  the  collector 
could  make  a  seizure  of  the  goods  aft- 
er the  second  entry  for  a  variance  be- 
tween the  goods  and  the  first  entry 
and  the  seizure  must  be  followed  by 
confiscation,  unless  it  appears  that  the 
difference  resulted  from  accident  and" 
mistake.  U.  S.  v.  Six  Packages  of 
Goods  (1821)  6  Wheat.  520,  521,  5  L. 
Ed.  321. 

An  importer,  in  giving  the  invoice 
value  of  his  merchandise  stated  it  in 
dollars,  instead  of  rupees,  having  mis- 
taken the  rupee  abbreviation  for  the 
dollar  mark.  Held,  this  constituted  a 
clerical  mistake.  U.  S.  v.  MuUer,  Mac- 
Lean  &  Co.  (1907)  158  Fed.  405,  85 
C.  C.  A.  515. 

An  import  was  more  expensive  than 
that  called  for  by  the  invoice,  owing  to 
an    alleged    error    of    the    shipper    in 
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failing  to  conform  to  an  order  for  a 
cheaper  kind.  Held,  that  this  was  not 
a  clerical  error  for  which  relief  should 
be  given,  and  that,  owing  to  the  facil- 
ity with  which  such  apparent  errors 
might  be  fraudulently  arranged  by  col- 
lusion between  importer  and  shipper, 
it  would  be  establishing  a  dangerous 
precedent  to  excuse  an  error  of  this 
kind.  Magnus  &  Lauer  v.  U.  S.  (1900) 
166  Fed.  1020,  91  C.  C.  A.  145,  af- 
firming judgment  (C.  C.  1908)  160 
Fed.  281. 

Where  there  was,  through  mistake, 
an  error  in  an  invoice  and  entry,  and 
a  correct  invoice  was  obtained,  a  pen- 
alty for  undervaluation  should  not  be 
imposed.  Carnes  v.  Maxwell  (C.  C. 
1856)    Fed.    Cas.   No.   2,417. 

Although  the  statement,  in  an  in- 
voice, of  the  value  of  merchandise  at 
a  certain  sum  per  ton,  "on  trucks," 
shows  that  something  not  dutiable  may 
be  included  in  the  price,  it  does  not 
shov/  any  value  less  than  that  stated, 
since  it  does  not  show  how  much  is 
to  be  taken  out  for  nondutiable  items; 
and  such  statement  of  the  price  is 
not  such  a  manifest  clerical  error  as 
entitles  the  importer  to  a  correction 
on  a  new  invoice.  Roebling  v.  U.  S. 
(C.   C.   1896)   77   Fed.  601. 

On  entering  certain  merchandise  the 
importers  presented  an  entry  and  in- 
voice together,  the  former  of  which 
stated  only  the  value  of  the  merchan- 
dise, omitting  a  dutiable  item  of  pack- 
ing boxes,  but  the  latter  plainly  stat- 
ed both  items.  The  merchandise  was 
appraised  at  the  higher  value,  as  stated 
in  the  invoice.  Held  that,  in  the  ab- 
sence of  circumstances  indicating  an 
intention  to  evade  the  law,  this  was  a 
case  "arising  from  a  manifest  clerical 
error,"  which  exempted  the  merchan- 
dise from  the  additional  duty  accruing 
where  the  appraised  value  exceeds  the 
entered  value,  "except  in  cases  arising 
from  a  manifest  clerical  error."  S.  M. 
Lawder  &  Sons  v.  Stone  (C.  C.  1901) 
125  Fed.  809. 

Certain  importers  inadvertently  en- 
tered a  shipment  of  goods  on  the  basis 
of  an  invoice  which,  through  clerical 
error,  failed  to  specify  certain  charges 
as  nondutiable.  Their  inclusion  in 
the  entered  value  indicated  a  price  for 
the  goods  which  rendered  them  subject 
to  a  higher  duty  than  that  which  would 
have  been  applicable  had  they  been 
entered  at  their  true  value.  The  er- 
ror was  not  brought  to  the  importers' 
attention  until,  after  liquidation,  de- 
mand was  made  for  the  increased  du- 
ties that  had  been  assessed  on  account 
of  the  error,  whereupon  they  sought 
permission  to  correct  the  error.  Held, 
that  this  should  have  been  allowed. 
Wilmerding  v.  U.  S.  (C.  C.  1904)  139 
Fed.  1004. 

The  expression  "clerical  error"  im- 
plies negligence  or  carelessness  of  a 
clerk,  writer,  or  copyist,  and  assumes 
that  the  mistake,  or  negligence,  or 
carelessness,  is  that  of  one  engaged  in 
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the  subordinate  service  of  transcrip- 
tion, '.opying,  or  comparison;  labor 
not  requiring  original  thought;  and 
where  a  standard  article  was  incor- 
rectly invoiced  at  an  excessive  price* 
this  was  a  clerical  error  of  a  kind  of 
which  correction  is  not  harmful  to  tbe 
administration  of  customs  laws,  and 
relief  from  which  should  be  granted. 
Morimura  Bros.  v.  U.  S.  (C.  C.  1908) 
160  Fed.  280. 

Allowance  should  have  been  made  in 
the  dutiable  value  of  an  importation 
on  the  ground  of  clerical  error,  where 
it  appeared  that  the  shippers  had  fail- 
ed to  note  on  the  invoice  that  the 
value  included  certain  nondutiable 
charges.  R.  U.  Delapenha  &  Co.  ▼• 
U.  S.  (C.  C.  1909)  175  Fed.  311. 

To  constitute  manifest  clerical  error, 
this  must  be  apparent  to  the  apprais- 
ing officers  or  collector  at  the  time 
of  liquidation  and  upon  the  record  it- 
self. Hampton,  Jr.,  &  Co.  v.  U.  S. 
(1914)  5  Ct.  Cust.  App.  51  (distinguish- 
ing U.  S.  V.  Zuricaldy  [C.  C.  1890] 
71  Fed.  955);  Thomsen  &  Co.  v.  U. 
S.  (1914)  5  Ct  Cust.  App.  69  (citing 
U.  S.  V.  Swedish  Produce  Co.  [1913] 
4  Ct.  Cust.  App.  223;  Same  v.  Wy- 
man  &  Co.  [1913]  Id.  264;  Same  v. 
Proctor  Co.  [1914]  5  Ct  Cust  App. 
44);  U.  S.  V.  Nozaki  Bros.  (1914)  5 
Ct  Cust  App.  286;  U.  S.  v.  lUce 
(1914)  5  Ct  Cust  App.  288. 

An  American  concern  with  a  London 
branch  closed  that  branch  and  direct- 
ed that  such  supplies  as  had  been  lor- 
warded  from  this  country  and  not  con- 
sumed should  be  returned  to  the  Unit- 
ed States.  Some  goods  of  English 
manufacture  were  included  in  the  con- 
signment made  up  to  be  returned,  but 
these  last  were  not  declared  at  the 
home  port  of  entry,  apparently  through 
ignorance  or  mistake,  for  there  is 
no  imputation  of  fraud.  The  English 
goods  were  fairly  to  be  treated  as 
excess  goods  and  not  subject  to  an 
additional  duty  over  and  above  that  to 
which  they  would  have  beeu  subject  if 
regularly  imported.  Downing  &  Co. 
V.  U.  S.  (1911)  2  Ct  Cust  App.  278. 
citing  U.  S.  V.  Thomas  Leeming  & 
Co.  (C.  C.  1907)  153  Fed.  489. 

Where  the  facts  establishing  the  un- 
dervaluation of  merchandise  are  known 
to  importers  at  the  time  the  entry  is 
made,  the  undervaluation  does  not  pre- 
sent a  case  of  manifest  clerical  error. 
U.  S.  V.  Swedish  Produce  Co.  (1913) 
4  Ct   Cust   App.  223. 

The  commission  charged  abroad,  dis- 
puted here  as  dutiable,  was  entered  on 
the  invoice  in  the  words  and  figures 
intended  by  the  writer;  they  received 
from  the  collector  the  interpretation 
they  were  intended  to  take  when  the 
invoice  was  made  out  This  is  not  a 
case  of  manifest  clerical  error.  U.  S. 
V.  Wyman  &  Co.  (1913)  4  Ct  Cust 
App.  264,  citing  Same  v.  Bennett  & 
Loewenthal  (1911)  2  Ct  Cust  App. 
249. 

Importers  claim   they  overstated  the 
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5  of  the  merchandise  in  a  pro  for- 
Invoice,  being  misled  by  an  error 
le  transmission  of  a  cable  message 

their  London  office.  The  ap- 
ler  appraised  the  merchandise  at 
value  stated  in  the  pro  forma  in- 
if  and  the  collector  liquidated 
son.  Held,  that  this  is  not  man- 
error  in  the  appraisement  or  as- 
nent,  and  cannot  be  reviewed  up- 
trotest  to   the  board  of  classilSca- 

U.  S.  V.  National  Steam  Naviga- 
Co.  (1913)  4  Ct.  Cust.  App.  491. 
itomobile  tires  were  sold  and  im- 
ed  to  replace  defective  tires.  The 
ers  made  the  entry,  following  the 
ice,  without  adding  anything  to  the 
ice   price   to   make   market   value. 

was  not  a  clerical  error.  This 
on  plainly  requires,  if  it  is  desired 
dd  to  the  invoice  value  to  make 
cet  value,  that  this  should  be  done 
be  time  of  making  entry  and  not 
•wards.  U.  S.  v.  Proctor  Co. 
4)  5  Ct.  Cust  App.  44,  citing 
B  V.  Swedish  Produce  Co.  (1913) 
:.   Cust.  App.  223;    Same  v.   Wy- 

Id.  264. 
idence   of   admitted   clerical   error 
before  the  importers  at  the  time 

made  entry.  Subsequently  the 
r  in  valuation  was  disclosed  to  the 
aiser.  These  facts  do  not  const!- 
a  case  of  manifest  clerical  error. 
5.  V.  Bayersdorfer  &  Co.  (1914) 
L  Cust  App.  99,  citing  U.  S.  v. 
lish  Produce  Co.,  4  Ct  Cust  App. 

U.    S.    V.   Wyman,   Id.    264;     U. 

Proctor,  5  Ct.  Cust.  App.  44. 
e    collector    had    before    him    the 
ce,    the   entry,   and   the   weigher's 
ficate,  and  it  was  apparent  there- 

that  the  statement  of  the  gross 
ht  of  the  wire  in  the  invoice  and 
7  was  incorrect  and  that  the  true 
bt  less  tare,  which  is  the  dutiable 
ht,  was  before  him  in  the  manner 
ired  by  law.  A  case  of  manifest 
cal  error  was  thus  presented  and 
iortage  in  weight  of  the  shipment 
Qvoiced  appeared.  U.  S.  v.  Bush 
!o.  (1914)  6  Ct  Cust  App.  127, 
g  Marriott  v.  Brune  (1850)  60  U. 
33.  13  L.  Ed.  282;  U.  S.  v.  Nash 
C.  1869)  Fed.  Cas.  No.  15,856. 
e  entry  here  asserts  the  item 
3ed  as  exempt  was  dutiable.  On 
invoice  the  item  is  called  a  bujdng 
nission.  This  does  not  disclose 
ifest  clerical  error.  When  the 
aiser  examined  the  statement  of 
nspector  that  the  item  was  a  non- 
ible  buying  commission,  in  connec- 

with  the  fact  that  the  charges 
I  made  by  the  seller  of  the  goods 
found  the  gross  sum  the  dutiable 
B  of  the  goods,  the  inquiry  was 
luded.  U.  S.  V.  Brodie  (1915)  6 
Cust  App.  186. 

liere  the  consular  invoice  for  goods 
Tted    from    Hongkong    stated    the 

value  in  three  currencies — cor- 
y  in  pounds  sterling  but  incorrect- 
i  gold  dollars  and  Tientsin  taels— 


not  one  of  the  three  agreeing  by  the 
proper  rate  of  exchange  with  either 
of  the  others,  and  the  entrants  adopt- 
ed the  statement  in  Tientsin  taels  and 
declared  its  equivalent  in  gold  dollars, 
they  cannot  escape  the  payment  of 
additional  duty  by  claiming  a  manifest 
clerical  ^rror.  U.  S.  v.  Gordon  &  Fer- 
guson  (1915)  6  Ct  Cust  App.  410. 

Where  the  consular  invoice  for  cloth 
showed  the  number  of  units  of  length, 
the  price  per  unit,  and  the  value  as 
the  product  of  the  two,  without  stat- 
ing whether  the  unit  was  yards  or  me- 
ters or  the  price  for  a  yard  or  a  me- 
ter, and  the  importers,  having  declar- 
ed accordingly,  claim  afterwards  that 
the  consular-  invoice  stated  the  meas- 
urement in  yards  and  the  price  for  a 
meter,  if  there  was  error,  it  was  not 
manifest  clerical  error.  De  Liagre  & 
Co.  V.  U.,S.  (1915)  6  Ct  Cust  App. 
470. 

The  Secretary  of  the  Treasury  has 
power,  after. an  entry  has  been  made 
upon  an  invoice,  believed  by  the  im- 
porter to  contain  a  true  statement  of 
the  actual  market  value  of  the  goods, 
to  permit  the  importer,  before  pay- 
ment of  duties,  to  substitute  another 
invoice,  giving  less  value,  in  case  it 
appears  affirmatively  that  the  second 
invoice  truly  stated  the  actual  market 
value,  and  that  such  true  and  actual 
value  was  not  inserted  in  the  original 
invoice  by  reason  of  mistake.  (1866) 
11  Op.  Atty.  Gen.  532. 

21.  Not  to  be  refunded  on  exporta- 
tion, eto^— An  importer,  who  has  been 
compelled,  on  account  of  the  underval- 
uation of  his  goods,  to  pay  additional 
duty,  is  not  entitled,  on  their  re-expor- 
tation, to  have  this  duty  refunded. 
Bartlett  v.  Kane  (1853)  57  U.  S.  (16 
How.)  263,  14  L.  Ed.  931. 

On  the  warehousing  and  re-export- 
ing of  imported  goods  the  importer  is 
not  entitled  to  recover  back  amount 
of  the  penalty  paid  because  of  an  un- 
dervaluation. Bartlett  v.  Kane  (C. 
C.  1852)   Fed.  Cas.  No.  1,077. 

The  additional  duty  imposed  by  sec- 
tion 7,  Customs  Administrative  Act 
June  10,  1890,  is  not  subject  to  draw- 
back upon  the  exportation  of  the  ar- 
ticle, but  must  be  regarded  in  the  light 
of  a  penal  duty.  (1891)  20  Op.  Atty. 
Gen.   247. 

22.  Remission  by  secretary  of  treas- 
ury ^ — ^There  is  no  statute  granting  to 
the  Secretary  of  the  Treasury  the 
power  to-  adopt  article  1450,  Customs 
Regulations  1899,  permitting  entry  of 
imports  by  appraisement  without  in- 
voice, where  the  invoice  value  greatly 
exceeds  the  general  market  value  at 
the  time  of  exportation.  UUmann  v. 
U.  S.  (C.  C.  1910)  177  Fed.  567. 

The  Secretary  of  the  Treasury  may 
remit  "additional  duties*'  or  penalties, 
but  he  has  no  power  to  remit  any  part 
of  the  duties,  strictly  so  called,  how- 
ever erroneously  they  may  have  been 
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assessed.  (1893)  20  Op.  Atty.  Gen. 
660. 

The  secretary  of  the  treasury  is  not 
authorized  to  remit  penalties  incurred 
under  section  7  of  Customs  Adminis- 
trative Act  amounting  to  more  than 
$1,000  until  after  the  proper  proceed- 
ing before  a  district  judge.  (1^94)  21 
Op.  Atty.  Gen.  101. 

The  Secretary  of  the  Treasury  has 
no  power  to  permit  collectors  of  cus- 
toms to  receive  special  deposits  of  pe- 
nal duties,  to  be  returned  by  them  to 
the  importers  in  case  the  duties  should 
be  remitted.  All  duties  paid  to  the 
collector  must  be  placed  to  the  credit 
of  the  Treasurer  of  the  United  States. 
(1896)  21  Op.  Atty.  Gen.  345. 

Where  payment  of  the  penal  duties 
imposed  under  section  7  is  required  as 
a  condition  precedent  to  the  delivery 
of  the  goods  the  power  of  t]ie  secre- 
tary of  the  treasury  to  remit  such  pen- 
alties is  unavailing  in  many  cases,  but 
not  in  the  case  of  warehoused  goods 
nor  where  the  penalties  are  first  as- 
sessed on  final  liquidation  after  the  de- 
livery of  the  goods  to  the  importer. 
(1896)  21  Op.  Atty.  (Jen.  418. 

The  Treasury  Department  has  no 
authority,  when  goods  are  entered  or 
withdrawn  for  consumption,  to  sus- 
pend the  collection  of  penal  duties  ac- 
cruing thereon  pending  an  application 
for  remission,  "the  goods  in  the  mean- 
while having  been  delivered  from  the 
custody  of  the  government."     Id. 

The  power  of  the  Secretary  of  the 
Treasury  to  release  and  remit  fines, 
penalties  and  forfeitures  relates  only 
to  civil  liability  and  consequences 
where  the  value  of  the  property  seiz- 
ed or  the  amount  of  the  fine  or  forfei- 
ture incurred  does  not  exceed  $1,000, 
but  does  not  include  penalties  *'ac- 
crued"  or  "incurred,"  which  have  been 
"adjudged"  as  part  of  the  punishment 
of  an  indictment.  (1903)  24  Op.  Atty. 
Gen.  583. 

23.  Entered    value— In    g^nerald— The 

entry  in  the  invoices,  that  the  import- 
er is  entitled  to  a  deduction  for 
prompt  payment  of  the  price,  cannot 
affect  the  amount  of  duty  chargeable. 
Ballard  v.  Thomas  (1856)  19  How. 
382,  383,  15  L.  Ed.  690. 

Invoice  and  entered  value,  as  value 
upon  which  duty  is  to  be  assessed. 
Kimball  v.  Goodrich  (1870)  10  Wall. 
436,  437,  19  L.  Ed.  964. 

As  duty  cannot,  as  to  the  goods,  "be 
assessed  upon  an  amount  less  than 
the  invoice  or  entered  value,"*  whatever 
is  put  down  in  the  invoice  and  entry 
as  the  value  of  the  goods  per  se  cannot 
be  diminished,  although  in  fact  there 
may  have  been  included  in  such  val- 
ue the  cost  of  cartons  and  packing, 
unless  the  invoice  or  entry  shows  dis- 
tinctly what  such  cost  was,  and  that 
it  was  included.  Oberteuflfer  v.  Rob- 
ertson (1886)  6  Sup.  Ct.  462,  465,  471, 
116  U.  S.  499,  29  L.  Ed.  706. 

It  is   obligatory  on  the  importer  to 
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furnish  the  appraisers  and  collectoi 
with  a  true  valuation  of  imported  mer- 
chandise. Hoeninghaus  v.  U.  S.  (1899) 
19  Sup.  Ct  305,  172  U.  S.  622,  43  I^ 
Ed.  576. 

There  can  be  no  issue  between  the 
invoice  value  of  merchandise  and  anj 
value  below.  Roebling  v.  U.  S.  (C.  C 
1896)  77  Fed.  601. 

As  to  an  importation  of  framed 
paintings  which  were  invoiced  as 
"paintings,"  it  would  not  be  in  viola- 
tion of  the  provision  forbidding  the  as- 
sessment of  duty  "on  less  than  the  in- 
voice ♦  ♦  ♦  value,"  to  treat  the  in- 
voice value  for  this  item  as  including 
the  frames,  where  it  appeared  thai 
such  value  was  sufficient,  and  that  i1 
was  customary  so  to  describe  paintings 
with  frames.  U.  S.  v.  Hensel,  Bnick- 
mann  &  Lorbacher  (C.  C.  1896)  15€ 
Fed.  645. 

Internal  transportation  charges  foi 
getting  the  goods  from  the  place  ol 
manufacture  to  the  place  of  shipment 
even  if  not  dutiable  elements  of  market 
value,  become  a  part  of  the  entered 
value  when  they  are  included  in  the 
entry  as  a  part  of  the  market  value 
because  that  was  thought  to  be  the 
best  way,  without  indicating  that  sucb 
inclusion  was  objected  to.  In  such 
case  the  charges  form  an  indisputable 
part  of  the  entered  value,  which  the 
collector  cannot  reduce.  Vantine  v.  U, 
S.   (C.  C.  1899)  91  Fed.  519. 

An  importer  added  to  the  invoice 
value  an  amount  considered  necessan 
to  equal  actual  market  value.  On  re- 
appraisement  this  addition  was  decided 
unnecessary  and  the  invoice  value  was 
held  correct.  Held,  that  the  provisior 
therein  that  "duty  shall  not,  however 
be  assessed  in  any  case  upon  ax 
amount  less  than  the  •  •  ♦  entered 
value,"  indicates  an  intent  to  bind  the 
importer  to  the  market  value  fixed  bj 
him,  regardless  of  that  found  by  ap- 
praisers or  of  the  general  rule  of  con- 
clusiveness of  such  finding,  and  so  dutj 
could  not  be  assessed  on  a  less  amount 
than  that  on  which  entry  was  made 
Daloz  V.  U.  S.  (C.  C.  1909)  171  Fed 
275. 

Where  imported  merchandise  offeree 
for  entry  has  depreciated  from  its  in- 
voice value,  the  rate  of  duty  is  to  hi 
determined  by  considering  not  alone 
section  5599,  post;  but  effect  must  b< 
given  to  this  section,  and  the  dutj 
should  not  be  assessed  in  any  cas< 
upon  an  amount  less  than  the  invoice 
or  entered  value.  Ullman  y.  U.  S 
(1910)  1  Ct  Gust  App.  61. 

A  regulation  issued  by  the  Treasury 
Department  permitting  entry  by  ap- 
praisement without  invoice  is  not  valid 
in  so  far  as  the  regulation  might  be 
construed  to  abrogate  the  provision  re- 
quiring that  in  no  case  shall  an  assess- 
ment be  fixed  on  an  amount  less  thai 
the  invoice  or  entered  value.    Id. 

24. Pro      forma      invoioe.— The 

provision   that  duty  shall  not  be   as- 
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on  less  than  the  invoice  value, 
Dot    require    that    the    collector 

take  as  the  dutiable  value  an 
ive  sum  erroneously  given  in  a 
rma  invoice,  when  he  has  before 
consular  invoice  giving  the  cor- 
alue.  He  conforms  to  the  stat- 
he  assesses  on  the  basis  of  the 
in  the  latter  invoice.  U.  S.  v. 
.  Maclean  &  Co.  (1907)  158 
[05,  85  C.  O.  A.  515. 
provision  that  duty  shall  not  be 
ed  on  *'le88  than  the  invoice  or 
d  value,"  does  not  prevent  as- 
^nt  on  less  than  the  value  stated 
ro  forma  invoice  on  which  entry 
le  under  section  5522,  ante;    and 

a  certified  invoice  is  produced 
ordance  with  the  latter  section, 
e  value  stated  therein  is  approv- 

the  appraiser,  duty  may  prop- 
e  assessed  on  that  value,  even 
L  less  than  that  given  in  the  pro 

invoice.  U.  S.  v.  Commercial 
Co.  (C.  C.  1905)  141  Fed.  473. 

0  forma  invoice  is  for  entry  pur- 
a  recognized  lawful  invoice  made 
oath  as  a  substitute  for  a  reg- 
certified  invoice;  a  penalty  for 
aluation  in  such  an  invoice  may 
icted  and  an  entry  on  a  pro  for- 
roice  is  an  entry  to  which  is  ap- 
e  the  provision  forbidding  the 
Euent  of  duty  upon  an  amount 
lan  the  entered  value.  U.  S.  v. 
tt  &  Loewenthal,  2  Ct.  Cust. 
149. 

it  earlier  statute,  see  (1885)  18 
tty.  Gen.  259. 

Suit  to  necover  additional  duties. 

fact  that  a  collector  fails  to  levy 
iditional  duty  upon  imported 
to  which  they  are  subject  under 
atute  by  reason  of  undervalua- 
ioes  not  affect  the  right  of  the 

1  States  to  recover  the  same  by 
U.  S.  V.  NuckoUs  (1902)  118 
005,  55  C.  C.  A.  499. 

Action  to  recover  additional  du- 
ccruing  upon  an  undervaluation 
3  maintained  against  a  consignee, 
it  proof  of  any  fraudulent  intent 
I  consignor,  or  the  consignee,  or 
But.  U.  S.  V.  Bishop  (1903)  125 
81,  60  C.  C.  A.  123. 

—  Prior    proceedings    for    for- 

as    bar.--See    Gray    v.    U.    S. 

113  Fed.  213,  51  O.  C.  A.  170 
ling  judgment  U.  S.  v.  Gray  [D. 
1]  107  Fed.  104,  and  writ  of  cer- 

denied  Gray  v.  U.  S.  [1902]  22 
Jt.  939,  184  U.  S.  700,  46  L.  Ed. 

Baldwin  v.  Same  [1902J  113 
117,  51  C.  C.  A.  174  (affirming 
;nt  U.  S.  V.  Baldwin  [D.  C. 
107  Fed.  104,  and  writ  of  cer- 

denied  Baldwin  v.  U.  S.  [1902] 
).  Ct  939,  184  U.  S.  700,  46  L. 
S). 
jr   prior  statutes,    see  TJ.   S.    v. 

(D.  C.  1859)  Fed.  Cas.  No. 
;    U.  S.  y.  Segars  (D.  C.  1859) 


Fed.  Cas.  No.  16,249;  Falleck  v.  Bar- 
ney (C.  C.  1862)  Fed.  Cas.  No.  4,625. 

27.  Forfeitures— in  o^neraid— The  pro- 
vision for  forfeiture  is  not  applicable 
unless  there  has  been  a  legal  appraise- 
ment The  Lace  House  v.  U.  S.  (1905) 
141  Fed.  869,  73  C.  C.  A.  103. 

Goods  are  forfeitable  for  an  underval- 
uation in  the  invoice,  though  not  dis- 
covered until  after  they  have  passed 
inspection.  U.  S.  v.  Eighty-Two  Pack- 
ages of  Glass  (D.  O.  1857)  Fed.  Cas. 
No.  15,038. 

28. Effect  of  forfeiture  or  sei- 

zurow— The  fact  that  goods  have  been 
seized  for  undervaluation  does  not  de- 
prive the  consignee  or  owner  of  the 
right  of  reappraisement  given  in  sec- 
tion 5594,  post  The  Lace  House  v.  U. 
S.  (1905)  141  Fed.  869,  73  C.  C.  A. 
103. 

The  forfeiture  and  sale  by  the  United 
States  of  imported  goods  for  undervalu- 
ation does  not  relieve  the  importer  from 
liability  for  the  duty  thereon,  so  as  to 
entitle  him  to  a  return  of  the  duty  paid. 
The  obligation  to  pay  the  duty  is  incur- 
red by  the  act  of  importation,  and  the 
importer  is  not  relieved  from  such  ob- 
ligation by  the  violation  of  a  different 
provision  of  the  customs  law,  although 
he  thereby  incurs  as  a  penalty  a  forfei- 
ture of  the  entire  importation.  U.  S.  v. 
One  Case  Paintings,  Engravings,  and 
Manufactures  of  Metal  (1900)  99  Fed. 
426,  39  C.  C.  A.  586. 

29.  — -  intentw— The  fraudulent  in- 
tent of  the  owner  or  agent  in  entering 
imported  merchandise  is  an  indispensa- 
ble condition  of  the  right  to  forfeit  the 
goods  for  undervaluation.  U.  S.  v. 
Bishop  (1903)  125  Fed.  181,  60  C.  C.  A. 
123. 

To  subject  goods  to  forfeiture  for 
fraudulent  undervaluation,  it  must  be 
shown  that  the  goods  were  invoiced  be- 
low their  value,  with  an  intent  to  de- 
fraud the  United  States.  U.  S.  v.  Sev- 
enty-Eight Cases  of  Books  (D.  C.  1869) 
Fed.  Cas.  No.  16,258a;  Same  v.  Three 
Hundred  Bales  of  Wool  (D.  C.  1865) 
Fed.  Cas.  No.  16,508;  Same  v.  One 
Hundred  Fifty  Bales  Unwashed  Wool 
(D.  C.  1861)  Fed.  Cas.  No.  15,932b. 

Any  intentional  undervaluation  is 
cause  of  forfeiture.  In  re  Six  Cases 
of  Silk  Ribbons  (D.  C.  1869)  Fed.  Cas. 
No.  12,914;  Same  v.  One  Case  of  Cash- 
mere Shawls  (D.  C.  1847)  Fed.  Cas. 
No.  15,923;  U.  S.  v.  Fifty -Three  Box- 
es of  Havana  Sugar  (D.  C.  1870)  Fed. 
Cas.  No.  15,098. 

30.  — -  Parties.— A  patent  owner, 
who  is  suing  an  importer  for  infringe- 
ment by  the  importation  of  infringing 
goods,  which  have  been  detained  by  the 
customs  officials,  and  libeled  for  for- 
feiture because  of  fraudulent  undervalu- 
ation, may,  for  the  protection  of  his 
interests,  be  permitted  to  intervene  in 
the  forfeiture  proceedings,  on  giving 
proper   security.     U.   S.  v.   One   Case 
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Chemical  Compound   (D.  C.  1897)   81      part,  held  not  to  be  a  proper  case  for 
Fed.  373.  compromise.     (1897)  22  Op.  Atty.  Gen. 

3 i. ——  Evid«nce.^-On  an  information  ^1;      ^                   .     ,      -, 

for  forfeiture  for   undervaluation,  the  .^he   Secretary   of   the    Treasury    Is 

importer  may  show  the  selling  price  at  "without  authority  to  remit  or  mitigate 

the  place  of  importation  and  the  mar-  »  seizure  made  pursuant  to  the  provi- 

ket  price  at  the  place  of  manufacture.  ^^^^^  ®'  ^^^^  section  on  shipments  at 

In  re  One  Hundred  and  Twenty-Three  imported   frozen   eggs,   where   the  ap- 

Packages  of  Glass   (C.   C.  1841)   Fed.  praised  value  of  the  eggs  exceeded  their 

Cas.  No.  10,525.  entered  value  more   than  76  per  cent. 

On  an  information  for  forfeiture  for  d^H)  29  Op.  Atty.  Gen.  261. 

undervaluation   the   United    States  are  ^  forfeiture  cannot  be  remitted  after 

not  bound  by  the  action  of  the  revenue  **    ^^^    *>®e^    adjudged    and    decreed, 

officers  in  assenting  to  the  invoice  valu-  (1899)  22  Op.  Atty.  Gen.  491. 

ation,  but  they  must  show  undervalua-         34 Revlew^Delay  by  an  import- 

r«Lf  nf  rinrh'^Vn  P^^TU^F^^^^  er  in  commencing  proceedings  of  review 

So Tfi  4?           ^                 ^  ^«  r^c^i"^  ^*^«  proceeds  of  an  imported 

AO,ooij.  article  seized  and  sold  by  the  govem- 

32.  — —  Defensesw— The  fact  that  du-  ment  for  undervaluation  under  a  mis- 
ties  have  been  paid  or  secured,  and  take  of  fact  held  not  to  constitute  such 
the  goods  turned  over  to  the  importer,  laches  as  to  bar  relief.  U.  S.  v.  One 
will  not  prevent  a  forfeiture  for  a  Case  Chemical  Compound  (D.  C.  1913) 
fraudulent  undervaluation  in  the  invoice.  203  Fed.  63. 
The  Cloth  Cases  (D.C.  1840)  Fed.  Cas.  ^^^^^     ^.^^^^^    j^fl„,^^    application, 

33 Remission   or  oompromlse.—  45  C.   C.   A.  134;    Same  y.  Sommers 

When  certain  merchandise  was  seized  (1909)  171  Fed.  57,  96  O.  C.  A.  299; 

and  libeled  under  this  section,  and  the  Meyers  v.    ShurtiefE    (C.   O.   1885)    23 

United    States    attorney    recommended  Fed.  577,  579;   Yanada  t.  Spalding  (C. 

the  acceptance  of  an  offer  of  claimants  C.  1885)  24  Fed.  21;    Reiss  v.  Magone 

to  compromise  under  section  6375,  post,  (C.  C.  1889)  89  Fed.  105,  107;   Same  v. 

finding  no  fraud  or  irregularity  on  their  Phillips  (D.  O.  1891)  46  Fed.  466,  467. 

§  5528.  (Act  Oct.  3,  1913,  c.  16,  §  III,  J.)  Declaration  on  entry  of 
consignments  for  sale. 
J.  When  merchandise  entered  for  customs  duty  has  been  consigned 
for  sale  by  or  on  account  of  the  manufacturer  thereof,  to  a  person, 
agent,  partner,  or  consignee  in  the  United  States,  such  person,  agent, 
partner,  or  consignee  shall,  at  the  time  of  the  entry  of  such  merchan- 
dise, present  to  the  collector  of  customs  at  the  port  where  such  en- 
try is  made,  as  a  part  of  such  entry,  and  in  addition  to  the  certified 
invoice  or  statement  in  the  form  of  an  invoice  required  by  law,  a 
statement  signed  by  such  manufacturer,  declaring  the  cost  of  produc- 
tion of  such  merchandise,  such  cost  to  include  all  the  elements  of 
cost  as  stated  in  paragraph  L  of  this  Act.  When  merchandise  en- 
tered for  customs  duty  has  been  consigned  for  sale  by  or  on  account 
of  a  person  other  than  the  manufacturer  of  such  merchandise,  to  a 
person,  agent,  partner,  or  consignee  in  the  United  States,  such  person, 
agent,  partner,  or  consignee  shall  at  the  time  of  the  entry  of  such  mer- 
chandise present  to  the  collector  of  customs  at  the  port  where  such 
entry  is  made,  as  a  part  of  such  entry,  a  statement  signed  by  the  con- 
signor thereof,  declaring  that  the  merchandise  was  actually  purchased 
by  him  or  for  his  account,  and  showing  the  time  when,  the  place  where, 
and  from  whom  he  purchased  the  merchandise,  and  in  detail  the 
price  he  paid  for  the  same:  Provided,  That  the  statements  required 
by  this  section  shall  be  made  in  triplicate,  and  shall  bear  the  attesta- 
tion of  the  consular  officer  of  the  United  States  resident  within  the 
consular  district  wherein  the  merchandise  was  manufactured,  if  con- 
signed by  the  manufacturer  or  for  his  account,  or  from  whence  it 
was  imported  when  consigned  by  a  person  other  than  the  manufac- 
turer, one  copy  thereof  to  be  delivered  to  the  person  making  the  state- 
ment, one  copy  to  be  transmitted  with  the  triplicate  invoice  of  the 
merchandise  to  the  collector  of  the  port  in  the  United  States  to  which 
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nerchandise  is  consigned,  and  the  remaining  copy  to  be  filed  in  the 
ulate.    (38  Stat.  185.) 

See  notes  to  sabdivision  B  of  this  section,  ante,  §  5519. 
These  provisions,  as  originally  enacted  in  the  Customs  Administrative  Act 
I  June  10,  1890,  c.  407,  were  re-enacted  in  the  same  language  as  provisions  of 
le  Payne-AldrichtTariflf  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  96,  which 
'ere  re-enacted  without  change  by  this  act 

Notes  of  Deoisions 


itement  of  cost  of  productions- 
statement  by  the  manufacturer 
erchandise  consigned  by  him  or  .on 
account  for  sale  in  the  United 
s,  declaring  the  cost  of  the  pro- 
an  of  such  merchandise,  required 
presented  to  the  collector  at  the 
of  the  entry  of  the  merchandise, 
d  be  signed  by  the  manufacturer 
>lf.  The  signing  of  such  state- 
by  an  agent  is  insufScient. 
))  19  Op.  Atty.  Gen.  655. 


The  manufacturer  is  not  required  to 
appear  in  person  before  the  proper 
consular  ofScer  and  sign  in  his  pres- 
ence the  statement,  in  order  that  it 
may  receive  the  attestation  of  such 
officer.  Should  the  consular  officer 
certify  that  it  has  been  satisfactorily 
shown  to  him  that  the  statement  is, 
as  it  purports  to  be,  the  act  of  the 
'  manufacturer,  this  would  be  an  attes- 
tation of  the  statement  and  meet  the 
requirement   of  the    statute.     Id. 


129.  (Act  Oct.  3,  1913,  c.  16,  §  III,  W.)     Invoices  of  goods  from 
different  consular  districts. 

\  Where  merchandise  purchased  or  manufactured  in  different 
ular  districts  in  the  same  country  is  assembled  for  shipment  and 
raced  in  a  single  invoice  and  consulated  at  the  shipping  point,  such 
ice  shall  have  attached  thereto  the  original  bills  or  invoices  or 
iments  in  the  nature  of  such,  showing  the  prices  actually  paid, 
racted  to  be  paid,  fixed,  or  determined,  and  in  connection  with 
such  purchase  or  consignment  the  invoice  shall  state  all  charges 
expenses  as  provided  in  paragraph  R  of  this  section.     (38  Stat. 

) 

See  notes  to  subdivision  B  of  this  section,  ante,  §  5519. 
The  requisites  of  invoices  and  the  indorsements  thereon  were  prescribed  by 
Qbdivisions  G.  D.  of  this  section,  ante,  §§  5520,  5521. 

"Paragraph  R  of  this  section*'  mentioned  in  this  provision,  is  set  forth  post, 
5599. 

130.  (Act  Oct.  3,  1913,  c.  16,  §  III,  Z.)     Collectors  and  other 
ofHcers  not  liable  for  rulings  or  decisions. 

,  From  and  after  the  taking  effect  of  this  Act,  no  collector  or 
r  officer  of  the  customs  shall  be  in  any  way  liable  to  any  owner, 
orter,  consignee,  or  agent  of  any  merchandise,  or  any  other  per- 
for  or  on  account  of  any  rulings  or  decisions  as  to  the  classifica- 
of  said  merchandise  or  the  duties  charged  thereon,  or  the  coUec- 
of  any  dues,  charges,  or  duties  on  or  on  account  of  said  merchan- 
,  or  any  other  matter  or  thing  as  to  which  said  owner,  importer, 
lignee,  or  agent  of  such  merchandise  might,  under  this  Act,  be 
led  to  appeal  from  the  decision  of  said  collector  or  other  officer, 
rom  any  board  of  appraisers.  (38  Stat.  191.) 
See  notes  to  subdivision  B  of  this  section,  ante,  §  5519. 
This  provision,  as  originally  enacted  in  the  Customs  Administrative  Act  of 
une  10,  1890,  c.  407,  §  25,  26  Stat.  141,  was  re-enacted  in  the  same  language 
s  a  provision  of  the  Payne-Aldrich  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat. 
03,  which  was  re-enacted  without  change  by  this  act. 

Appeals  from  decisions  of  collectors  or  other  officers  were  provided  for  by 
Qbdivisions  M,  N,  of  this  section,  post,  §§  5594,  5595. 

Notes  of  Deoisi6iis 


<iability  of  customs  offlcers  in  general. 

6. 

Pleading  in  generaL 

ictlona  to  recover  excess  duties— Aboli- 

7. 

Bill  of  particulars. 

Uon  of  right  to  sue  collector. 

8. 

Evidence. 

—    Necessity  and  sufficiency  of  pro- 

9. 

^— 

Trial. 

test. 

10. 



Reference. 

—    Limitations. 

U. 

—   Premature  proceedings. 

12. 

Interest  recoverable. 

II 
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Rubens  v.  Hobertson  (G.  O.  1889)  38  Cited  wIthoHt  definite  applieatlon. 
Fed.  86;  Gantzler  y.  Gordon  (1834)  6  U.  S.  t.  American  Express  Ck>.  (G.  G. 
La.  258.  1910)  177  Fed.  735. 

§  5531.  (Act  Oct.  3,  1913,  c.  16,  §  III,  AA.)  Bribery  of  revenue 
officers  or  employees;  evidence. 
AA.  Any  person  who  shall  give,  or  offer  to  give,  or  promise  to 
give,  any  money  or  thing  of  value,  directly  or  indirectly,  to  any  of- 
ficer or  employee  of  the  United  States  in  consideration  of  or  for  any 
act  or  omission  contrary  to  law  in  connection  with  or  pertaining  to  the 
importation,  appraisement,  entry,  examination,  or  inspection  of  goods, 
wares,  or  merchandise,  including  herein  any  baggage  or  of  the  liquida- 
tion of  the  entry  thereof,  or  shall  by  threats  or  demands  or  promises 
of  any  character  attempt  to  improperly  influence  or  control  any  such 
officer  or  employee  of  the  United  States  as  to  the  performance  of  his 
official  duties  shall,  on  conviction  thereof,  be  fined  not  exceeding  $2,- 
000,  or  be  imprisoned  at  hard  labor  not  more  than  one  year,  or  both, 
in  the  discretion  of  the  court;  and  evidence  of  such  giving,  or  offer- 
ing, or  promising  to  give,  satisfactory  to  the  court  in  which  such  trial 
is  had,  shall  be  regarded  as  prima  facie  evidence  that  such  giving 
or  offering  or  promising  was  contrary  to  law,  and  shall  put  upon  the 
accused  the  burden  of  proving  that  such  act  was  innocent  and  not  done 
with  an  unlawful  intention.    (38  Stat.  191.) 

See  notes  to  subdivision  B  of  this  section,  ante,  §  5519. 
This  provision,  as  originally  enacted  in  the  Customs  Administrative  Act  of 
June  10,  1890,  c.  407,  §  26,  26  Stat.  141,  was  re-enacted  in  the  same  language 
as  a  provision  of  the  Payne-Aldrich  Act  of  Aug.  5,  1909,  c  6,  {  28,  36  Stat. 
103,  which  was  re-enacted  without  change  by  this  act. 

§  5532.  (Act  Oct.  3,  1913,  c.  16,  §  III,  BB.)  Revenue  officer  or  em- 
ployee accepting  bribe;  evidence. 
BB.  Any  officer  or  employee  of  the  United  States  who  shall,  ex- 
cepting for  lawful  duties  or  fees,  solicit,  demand,  exact,  or  receive 
from  any  person,  directly  or  indirectly,  any  money  or  thing  of  value 
in  connection  with  or  pertaining  to  the  importation,  appraisement,  en- 
try, examination,  or  inspection  of  goods,  wares,  or  merchandise,  in- 
cluding herein  any  baggage  or  liquidation  of  the  entry  thereof,  on 
conviction  thereof  shall  be  fined  not  exceeding  $5,000,  or  be  impris- 
oned at  hard  labor  not  more  than  two  years,  or  both,  in  the  discretion 
of  the  court ;  and  evidence  of  such  soliciting,  demanding,  exacting,  or 
receiving,  satisfactory  to  the  court  in  which  such  trial  is  had,  shall  be 
regarded  as  prima  facie  evidence  that  such  soliciting,  demanding,  ex- 
acting, or  receiving  was  contrary  to  law,  and  shall  put  upon  the 
accused  the  burden  of  proving  that  such  act  was  innocent  and  not  with 
an  unlawful  intention.    (38  Stat.  192.) 

See  notes  to  subdivision  B  of  this  section,  ante,  §  5519. 
This  provision,  as  originally  enacted  in  the  Gustoms  Administrative  Act  of 
June  10,  1890,  c.  407,  §  27,  26  Stat  141,  was  re-enacted  in  the  same  language 
as  a  provision  of  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c  6,  {  28,  36 
Stat.  103,  which  was  re-enacted  without  change  by  this  act 

§  5533.  (Act  Oct.  3,  1913,  c.  16,  §  III,  CC.)     Baggage  in  transit  to 

foreign  country. 
CC.  Any  baggage  or  personal  effects  arriving  in  the  United  States 
in  transit  to  any  foreign  country  may  be  delivered  by  the  parties  hav- 
ing it  in  charge  to  the  collector  of  the  proper  district,  to  be  by  him 
retained,  without  the  payment  or  exaction  of  any  import  duty,  or  to 
be  forwarded  by  such  collector  to  the  collector  of  the  port  of  departure 
and  to  be  delivered  to  such  parties  on  their  departure  for  their  for- 
eign destination,  under  such  rules  and  regulations  as  the  Secretary  of 
the  Treasury  may  prescribe.    (38  Stat.  192.) 

See  notes  to  subdivision  B  of  this  se<ition,  ante,  f  5519. 

This  provision,  as  originally  enacted  in  the  Customs  Administrative  Act  of 
June  10,  1890,  c.  407,  §  28,  26  Stat  141,  was  re-enacted  in  the  same  language 
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a  provision  of  the  Payne-Aldrich  Tariff  Act  of  Aug.  6,  1909,  c.  6,  §  28,  36 
It  104,  which  was  re-enacted  without  change  by  this  act. 
rhe  provision  superseded  R.  S.  §  2803,  re-enacting  the  provisions  of  that 
tion,  with  the  addition  of  the  words  ''or  to  be  forwarded  by  such  collector  to 
I  collector  of  the  port  of  departure." 

4.  (Act  March  8,  1902,  c.  140,  §  8.)  Laws  applicable  to  Phil- 
[>pine  Islands. 

z  provisions  of  the  Act  entitled  "An  Act  to  simplify  the 
in  relation  to  the  collection  of  revenues,"  approved  June  tenth, 
ien  hundred  and  ninety,  as  amended  by  an  Act  entitled  "An  Act 
ovide  for  the  Government  and  to  encourage  the  industries  of 
Inited  States,"  approved  July  twenty-fourth,  eighteen  hundred 
linety-seven,  shall  apply  to  all  articles  coming  into  the  United 
)  from  the  Philippine  Archipelago.  (32  Stat.  55.) 
rhis  section  was  part  of  an  act  temporarily  to  provide  revenue  for  the 
ilippine  Islands,  and  for  other  purposes,  cited  above, 
^ovisions  for  free  admission  of  certain  articles  from  the  Philippine  Islands 
re  made  by  the  Underwood  Tariff  Act  of  Oct.  3,  1909,  c  16,  §  IV,  0,  ante,  § 
)4. 

5.  (R.  S.  §  2840.)  Collector  to  take  possession  when  invoice 
3  not  correct. 

every  case  in  which  a  collector  shall  suspect  that  any  mer- 
lise  is  not  invoiced  at  a  sum  equal  to  that  for  which  it  has 
ly  been  sold  in  the  place  or  country  from  whence  it  was  im- 
d,  he  shall  take  the  merchandise  into  his  possession,  and  retain 
ime  with  reasonable  care,  at  the  risk  and  expense  of  the  owner 
msignee,  until  its  value  at  the  time  and  place  of  importation 
een  ascertained,  as  in  the  case  of  damaged  merchandise,  or  of 
iiandise  not  accompanied  with  an  invoice,  and  until  the  duties 
g,  according  to  such  valuation,  have  been  paid,  or  secured  to 
id.  But  in  case  of  a  prosecution  for  forfeiture,  such  appraise- 
shall  not  exclude  other  proof,  upon  the  trial,  of  the  actual 
of  the  merchandise  at  the  place  of  exportation, 
^ct  March  2,  1799,  c.  22,  §  66,  1  Stat  677. 

rhe  custody  of  goods  in  case  of  imperfect  entry  was  provided  for  by  R.  S. 
J789.  post,  f  5570. 

rhe  liquidation  of  duties  on  damaged  merchandise,   was  provided  for  by 
;tion  III,  X,  of  the  Underwood  Tariff  Act,  post,  §  6602. 
Che  seizure  of   merchandise  as  security  for   fines  was   authorized   by  the 
iti-Moiety  Act  of  June  22,  1874,  c.  391,  §  13,  ante,  $  5525. 

Cited  without  definite  application, 
Forbes  v.  Gracey  (1876)  94  U.  S.  762, 
763,  24  L.  Ed.  313. 

(R.  S.  §  2841.     Repealed.) 

rhis  section  prescribed  the  forms  of  oaths  of  which  one,  according  to  the 
ture  of  the  case,  was  required  to  be  administered  by  the  collector  at  the 
ae  of  the  entry  of  merchandise  by  invoice.  It  was  repealed  by  the  Cus- 
ns  Administrative  Act  of  June  10,  1890,  c.  407,  §  29,  26  Stat.  141,  amend- 

and  re-enacted  by  the  Payne-Aldrich  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36 
Eit.  104,  and  declarations  in  lieu  of  oaths,  were  required  to  accompany  the 
Toice  by  section  5  of  the  Customs  Administrative  Act,  amended  by  the 
yne-Aldrich  Act  and  further  amended  by  the  Underwood  Tariff  Act  of  Oct. 
1913,  c.  16,  f  III,  F,  ante,  §  5523.  All  oaths  administered  by  officers  of 
i  customs,  except  as  provided  in  the  Customs  Administrative  Act,  were 
olished  by  section  22  thereof,  amended  by  section  28  of  the  Payne-Aldrich 
t. 
rhe  provisions  for  the  abolition  of  fees  and  oaths  on  entry  of  goods,  made 

the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  22,  26  Stat. 
0,  as  amended  by  the  Payne-Aldrich  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36 
at  102,  were  superseded  by  a  proviso  annexed  to  section  IV,  S,  of  the 
iderwood  Tariff  Act  of  Oct  3,  1913,  ante,  §  5316,  which  provided  that 
othing  in  this  act  shall  be  construed  to  permit  any  oaths  to  be  demanded 

fees  to  be  charged  except  as  provided  in  this  act,"  etc. 
Provisions  for  the  separate  entry  of  paclcages  contained  in  one  importation 
ire  made  by  Act  May  1,  1876,  c.  89,  f  2,  ante,  I  5483. 
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§  5536.  (R.  S.  §  2842.)  Bond  for  production  of  invoice  of  goods 
of  absent  owner. 
No  merchandise  subject  to  ad-valorem  duty  imported  into  the 
United  States,  and  belonging  to  a  person  residing  in  the  United 
States,  but  at  the  time  absent  from  the  place  where  the  merchandise 
is  intended  to  be  entered,  shall  be  admitted  to  an  entry,  unless  the 
importer,  consignee,  or  agent,  shall  previously  give  bond,  the  form 
of  which  shall  be  prescribed  by  the  Secretary  of  the  Treasury,  witt 
sufficient  sureties,  to  produce,  within  four  months,  to  the  collectoi 
of  the  port  where  the  merchandise  may  be,  the  invoice  of  the  same 
duly  certified,  according  to  the  circumstances  of  the  case,  by  the  oatF 
of  the  owner,  or  one  of  the  owners ;  which  oath  shall  be  administerec 
by  a  collector,  if  there  is  any  in  the  place  where  the  owner  may  be 
or,  if  there  is. none,  by  some  public  officer  duly  authorized  to  ad- 
minister oaths. 

Act  March  1,  1823.  c.  21,  §  6,  3  Stat  733. 

Provisions  for  bond  for  production  of  invoice  in  case  of  entry  made  by  i 
verified  statement  in  the  form  of  an  invoice  were  made  by  the  Customs  Ad 
ministrative  Act  of  June  10,  1890,  c.  407,  §  4,  26  Stat.  131,  amended  h: 
the  Payne-AIdrich  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  92,  and  furthei 
amended  by  the  Underwood  Tariflf  Act  of  Oct.  3,  1913,  c.  16,  S  HI*  E,  ante 
I  5522. 

Provisions  for  judgment  at  the  return  term  in  suits  brought  on  bonds  £o; 
the  recovery  of  duties  were  made  by  R.  S.  S  960,  ante,  §  1598. 
See  note  to  R.  S.  |  2841,  ante,  as  to  abolition  of  oaths. 

Cited     without  definite     application, 

Forbes  v.  Gracey  (1876)  94  U.  S.  762, 
763,  24  L.  Ed.  313. 

(R.  S.  §  2843.     Repealed.) 

This  section  required  that,  for  admission  to  entry  of  merchandise  sabjec 
to  ad  valorem  duty,  belonging  to  a  person  not  residing  in  the  United  States 
who  should  have  actually  purchased  it,  the  invoice  should  be  verified  by  th 
oath  of  the  owner,  administered  by  a  consul  or  other  ofllcer,  and  certified  b: 
him.  It  was  repealed  by  the  Customs  Administrative  Act  of  .Tune  10,  1890 
c.  407,  f  29,  26  Stat  141,  and  a  declaration,  similar  in  substance  to  sue! 
oath,  was  required  by  section  3  of  that  act  to  be  indorsed  on  the  invoice  pro 
duced  to  the  consul  or  other  officer.  Said  section  29  was  re-enacted  by  th< 
Payne-Aldrich  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  104. 

See  note  to  section  III,  D,  of  the  Underwood  Tariff  Act,  ante,  §  5521,  as  U 
declaration  to  be  indorsed  on  invoice  produced  to  consular  officer. 

§  5537.  (R.  S.  §  2844,  as  amended,  Act  June  28,  1906,  c.  3569.] 
Authentication  in  absence  of  consul. 
If  there  is  no  consul  [or  commercial  agent]  of  the  United  States 
in  the  country  from  which  such  merchandise  was  imported,  th< 
authentication  required  by  the  preceding  section  shall  be  executec 
by  a  consul  of  a  nation  at  the  time  in  amity  with  the  Unitec 
States,  if  there  is  any  such  residing  there ;  and  if  there  is  no  sue! 
consul  in  the  country  the  authentication  shall  be  made  by  two  re 
spectable  merchants,  if  any  there  be,  residing  in  the  port  froir 
which  the  merchandise  shall  have  been  imported.  Provided,  Thai 
the  authentication  may  be  made  by  the  collector  or  a  deputy  col- 
lector of  customs  in  the  case  of  merchandise  shipped  to  the  Unitec 
States  from  the  Philippine  Islands. 

Act  March  1,  1823,  c.  21,  |  7,  3  Stat.  733.  Act  June  28,  1906,  c.  3569 
34  Stat.  539. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  pro 
viso  relating  to  authentications  in  the  Philippine  Islands.  This  proviso  wai 
added  at  the  end  of  the  section,  making  the  section  read  as  set  forth  here,  b3 
Act  June  28,  1906,  c.  3569,  last  cited  above. 

The  words  of  this  section,  "or  commercial  agent,"  inclosed  in  brackets,  wen 
superseded  by  the  abolition  of  the  grade  of  commercial  agent  by  Act  April 
6,  1906,  c.  1366,  §  2,  ante,  f  3139. 

Indorsement  of  invoices  was  required  by  R.  S.  §  2855,  post,  §  5541,  and  by 
the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  f  3,  26  Stat.  131, 
amended  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  S  28,  36  Stat 
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1,  and  further  amended  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16, 
III,  D,  ante,  §  5521. 

Rev.  St  I  2843,  referred  to  as  "the  preceding  section."  repealed  by  the 
fuatoms  Administrative  Act  of  June  10,  1890,  c.  407,  §  29,  was  as  foUows: 
'*Sec.  2843.  No  merchandise  subject  to  ad-valorem  duty  belonging  to  a  person 
ot  residing  at  the  time  in  the  United  States,  and  who  shall  have  actually 
nrchased  the  same,  shall  be  admitted  to  entry,  unless  the  invoice  is  verified 
y  the  oath  of  the  owner,  or  one  of  the  owners,  certifying  that  the  merchandise 
raa  actually  purchased  for  his  account,  or  for  account  of  himself  and  partners 
1  the  purchase;  that  the  invoice  annexed  thereto  contains  a  true  and  faith- 
iil  account  of  the  actual  cost  thereof,  and  of  all  charges  thereon,  and  that 
o  discounts,  bounties,  or  drawbacks,  are  contained  in  the  invoice,  but  such 
8  have  been  actually  allowed  on  the  same.  Such  oath  shall  be  administered 
y  a  consul  or  commercial  agent  of  the  United  States,  or  by  some  public  officer 
uly  authorized  to  administer  oaths  in  the  country  where  the  merchandise 
ras  purchased ;  and  the  same  shall  be  duly  certified  by  the  consul,  commercial 
gent,  or  public  officer ;  and  when  such  oath  is  administered  by  an  officer  other 
tian  a  consul  or  commercial  agent  of  the  United  States,  such  official  certifi- 
ate  shall  be  authenticated  by  such  a  consul  or  commercial  agent." 


Deoisions 

collector's  duty  to  receive  it,  and  fail- 
ing to  do  this  no  valid  appraisement 
could  be  had.  All  proceedings  as  to 
exacting  bond  and  otherwise  after  such 
failure  were  accordingly  invalid.  U. 
S.  V.  Marquardt  &  Co.  (1915)  6  Ct. 
Cust.  App.  168. 

Cited  without  definite  application, 
Forbes  v.  Gracey  (1876)  94  U.  S.  762, 
763,  24  L.  Ed.  313. 


Notes  of 

thentlcation  in  absence  of  consul.— 

collector  at  the  port  of  New  York 
ted  a  proffered  invoice  and  entry 
>t  duly  certified.  The  invoice  was 
led  by  the  British  vice  consul  at 
na,  Mexico,  this  certificate  con- 
ig  the  statement  that  there  was 
merican  consular  office  within  that 
let  The  invoice  as  presented  to 
collector  was  duly  certified  under 
^ws  and  regulations.     It  was  the 

(R.  S.  §  2845.     Repealed.) 

This  section  required  that,  for  admission  to  entry  of  merchandise  subject 
0  ad  valorem  duty,  belonging  to  a  person  not  residing  in  the  United  States, 
^ho  had  not  acquired  it  in  the  ordinary  mode  of  bargain  and  sale,  or  belong- 
Dg  to  the  manufacturer,  the  invoice  should  be  verified  by  the  oath  of  the 
wner,  administered  and  authenticated  as  prescribed  in  the  two  preceding  sec- 
ions.  It  was  repealed  by  the  Customs  Administrative  Act  of  June  10,  1890, 
.  407,  f  29,  26  Stat  141,  and  a  declaration  similar  in  substance  to  such 
ath  was  required  by  section  3  of  that  act  to  be  indorsed  on  the  invoice 
iroduced  to  thfe  consul  or  other  officer. 

Said  section  29  was  re-enacted  by  the  Payne-Aldric^  Tariff  Act  of  Aug. 
►,  1909,  c.  6,  §  28,  36  Stat.  104. 

See  note  to  section  III,  D,  of  the  Underwood  Tariff  Act,  ante,  §  5521,  as 
0  indorsement  on  invoice. 

538.  (R.  S.  §  2846.)  Oath  of  representative. 
(Whenever  merchandise  subject  to  ad- valorem  duty  belongs  to 
estates  of  deceased  persons  or  of  persons  insolvent  who  have 
gned  the  same  for  the  benefit  of  their  creditors,  the  oaths  to  in- 
es  may  be  administered  to  the  executor  or  administrator,  or 
he  assignee,  of  such  persons. 

Act  March  1,  1823,  c.  21,  §  9,  3  Stat.  734. 

This  section  was  superseded,  as  to  requirement  of  oaths,  by  the  abolition 
i  all  oaths  administered  by  officers  of  the  customs,  except  as  provided  there- 
n,  by  the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  22.  26 
5tat.  140,  and  by  the  repeal,  by  section  29  of  that  act,  26  Stat.  141,  of  R.  S. 
S  2841,  2843,  2845,  which  required  oaths  to  accompany  invoices  on  entry 
•f  merchandise,  and  the  substitution  of  declarations  for  such  oaths,  by  sec- 
ions  3-5  of  said  act,  26  Stat.  131,  amended  by  the  Payne-Aldrich  Tariff  Act 
if  Aug.  5,  1909,  c.  6,  §  28.  36  Stat.  102,  and  further  amended  by  the  Under- 
iTood  Tariff  Act  of  Oct  3,  1913,  c.  16,  §  III,  D,  F,  ante,  §§  5521,  5523,  and  § 
V,  S,  ante,  §  5316. 

Cited  without  definite  appiication, 
Forbes  v.  Gracey  (1876)  94  U.  S.  762, 
763,  24  L.  Ed.  313. 

(R.  S.  §§  2847,  2848.     Superseded.) 
These  sections  authorized  the  Secretary  of  the  Treasury  to  admit  to  entry 
Q  certain  cases  merchandise  subject  to  ad  valorem  duty,  belonging  to  a  per- 
ton  not  residing  in  the  United  States,  not  accompanied  with  an  invoice  verified 
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and  authenticated  as  required  by  preceding  sections.  They  became  inoperatiy< 
by  the  repeal  of  R.  S.  §§  2S43,  2845,  by  the  Customs  Administrative  Act  o1 
June  10,  1890,  c.  407,  §  29,  26  Stat.  141,  re-enacted  by  the  Payne-Aldricl 
Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat  104,  and  the  enactment  oi 
provisions  for  entry  of  goods  without  invoice  by  section  4  of  said  Gustomi 
Administrative  Act,  amended  by  the  Payne-Aldrich  Tariff  Act,  and  furthe: 
amended  by  the  Underwood  Tariff  Act  of  Oct  3,  1913,  c  16,  {  III,  E,  ante 
f  5522. 

§  5539.  (R.  S.  §  2849.)     Oath  where  one  of  owners  resides  abroad 

In  all  cases  where  merchandise  subject  to  ad-valorem  duty  be 
longs  in  part  to  a  person  residing  in  the  United  States,  and  in  pari 
to  a  person  residing  put  of  the  United  States,  the  oath  of  one  oi 
the  owners  residing  in  the  United  States  shall  be  sufficient  to  ad- 
mit the  same  to  an  entry.  In  all  cases,  however,  where  the  mer- 
chandise was  manufactured,  in  whole  or  in  part,  by  any  one  of  the 
owners,  residing  out  of  the  United  States,  the  same  shall  not  be 
so  admitted  to  an  entry,  unless  the  invoice  has  been  verified  and 
authenticated  by  such  manufacturer  in  the  manner  prescribed  lE 
section  twenty-eight  hundred  and  forty-five. 

Act  March  1,  1823,  c.  21,  §  11,  3  Stat  734. 

This  section  was  superseded  to  the  extent  that  it  required  an  oath  and 
verification  by  the  repeal  of  section  2845  and  the  substitution  of  declarationi 
for  oaths,  by  the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  U 
5,  22,  29,  26  Stat.  132,  140,  141,  amended  by  the  Payne-Aldrich  Tariff  Act 
♦  of  Aug.  5,  1909,  c.  6,  f  28,  36  Stat.  92,  102,  104,  and  further  amended  bj 
the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  III,  B-J,  ante,  {{  5519- 
5524,  5526-5528. 

Cited  without  definite  application^ 
Forbes  v.  Gracey  (1876)  94  U.  S.  762, 
763,  24  L.  Ed.  313. 

(R.  S.  §  2850.  Superseded.) 
This  section  provided  that  whenever  the  invoice  or  merchandise  belonging 
to  a  person  not  residing  in  the  United  States  had  not  been  duly  verified  and 
authenticated,  and,  upon  application  to  the  Secretary  of  the  Treasury,  the 
merchandise  had  been  refused  entry,  the  same  should  be  deemed  suspected. 
It  became  inoperative  by  the  repeal,  by  the  Customs  Administrative  Act  ot 
June  10,  1890,  c.  407,  §  29,  26  Stat  141,  re-enacted  by  the  Payne-Aldrich 
Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  104,  of  the  special  provisions  of  B. 
S.  {f  2843,  2845,  for  verification  and  authentication  of  such  invoices. 

(R.  S.  §  2851.    Repealed.) 

This  section  prescribed  a  fee  of  $2.50  for  consular  certification  of  invoioes. 
It  was  repealed,  and  such  fees  were  included  with  those  for  which,  by  R.  S. 
I  1745,  ante,  f  3205,  the  President  was  authorized  to  prescribe  rates,  by 
Act  April  5,  1906,  c.  1366,  f  9,  ante,  §  3187. 

Exacting  excessive  fees  for  verification  of  invoices  was  punishable  by  B.  S. 
I  1716,  ante,  §  3172. 

§  5540.  (R.  S.  §  2852.)     Certificate  upon  invoice. 

When  any  merchandise  is  admitted  to  an  entry  upon  invoice,  the 
collector  of  the  port  in  which  the  same  is  entered  shall  certify  the 
same  under  his  official  seal ;  and  no  other  evidence  of  the  value  of  such 
merchandise  shall  be  admitted  on  the  part  of  the  owner  thereof,  in 
any  court  of  the  United  States,  except  in  corroboration  of  such  entry. 
Act  March  1,  1823,  c.  21,  §  23,  8  Stat.  737. 

Cited  without  definite  application, 
'Forbes  v.  Gracey  (1876)  ©4  U.  S.  702, 
763,  24  L.  Ed.  313. 

(R.  S.  §  2853.  Repealed.) 
This  section  required  invoices  to  be  in  triplicate  and  prescribed  hj  whom 
they  should  be  signed.  It  was  repealed  by  the  Customs  Administrative  Act 
of  June  10,  1800,  c.  407,  {  29,  26  Stat.  141,  and  provisiona  of  the  same  na- 
ture, with  additions,  were  made  by  section  2  of  that  act,  amended  by  the 
Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  91,  and  the 
Underwood  Tariff  Act  of  Oct  3,  1913,  c  16,  S  III,  C,  ante,  S  552a 
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(R.  S.  §  2854.  Repealed.) 
This  section  prescribed  the  requirements  of  declarations  to  accompany  in- 
voices produced  to  the  consul  or  other  oflScer.  ,  It  was  repealed  by  the  Cus- 
oms  Administrative  Act  of  June  10,  1890,  c.  407,  f  29,  26  Stat.  141,  and 
)rovision8  of  the  same  nature,  with  additions,  were  made  by  section  3  of 
hat  act,  amended  by  the  Payne-AIdrich  Act  of  Aug.  5,  1909,  c.  6,  f  28,  86 
Stat.  91,  and  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  III,  D, 
mte,  S  5521. 

541.  (R.  S.  §  2855.)     Indorsement  upon  invoice. 

he  person  so  producing  such  invoice  shall  at  the  same  time  de- 

e  to  such  consul,  vice-consul,  [or  commercial  agent]  the  port  in 

United  States  at  which  it  is  intended  to  make  entry  of  mer- 
ndise;  whereupon  the  consul,  vice-consul,  /[or  commercial 
nt]  shall  indorse  upon  each  of  the  triplicates  a  certificate,  un- 
his  hand  and  official  seal,  stating  that  the  invoice  has  been  pro- 
ed  to  him,  with  the  date  of  such  production,  and  the  name  of 
person  by  whom  the  same  was  produced,  and  the  port  in  the 
ted  States  at  which  it  shall  be  the  declared  intention  to  make 
ry  of  the  merchandise  therein  mentioned.  The  consul,  vice- 
sul,  [or  commercial  agent]  shall  then  deliver  to  the  person  pro- 
ing  the  same,  one  of  the  triplicates,  to  be  used  in  making  entry 
he  merchandise ;  shall  file  another  in  his  office,  to  be  there  care- 
y  preserved ;  and  shall,  as  soon  *  as  practicable,  transmit  the 
laining  one  to  the  collector  of  the  port  of  the  United  States  at 
ch  it  shall  be  declared  to  be  the  intention  to  make  entry  of  the 
chandise. 

Act  March  3,  1863,  c.  76,  §  1,  12  Stat.  738. 

The  words  "or  commercial  agent,"  inck)8ed  in  brackets,  where  they  occur 
hree  times  in  this  section,  were  superseded  by  the  abolition  of  the  grade  of 
commercial  agent  by  Act  April  5,  1906,  c.  1366,  §  3,  ante,  §  3140. 

The  words  at  the  beginning  of  this  section  "the  person  so  producing  such 
nvoice,"  and  "such  consul,"  etc.,  refer  to  provisions  of  R.  S.  S§  2853,  2854, 
repealed  by  the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  29,  26 
Stat.  141.  Substitutes  for  the  provisions  so  repealed  were  enacted  in  sec- 
ions  2  and  3  of  that  act,  amended  by  the  Payne-AIdrich  Tariff  Act  of  Aug. 
),  1909,  c  6,  I  28,  36  Stat.  91,  and  the  Underwood  Tariff  Act  of  Oct  3,  1918, 
I.  16,  S  III,  C,  D,  ante,  |§  5520,  5521. 

Before  the  repeal  of  R.  S.  §§  2853,  2854,  mentioned  above,  section  2853 
tnd  this  section  were  amended  by  the*  Immediate  Transportation  Act  of  June 
LO,  1880,  c  190,  §  4,  post,  §  5542,  so  as  to  require  that  all  invoices  of  mer- 
chandise imported  and  intended  to  be  transported  without  appraisement  to 
my  of  the  ports  mentioned  in  section  7  of  that  act  should  be  made  in 
luadruplicate,  one  of  the  quadruplicates  to  be  used  in  making  entry  at  the 
>ort  of  arrival,  and  on,e  to  be  used  in  making  entry  at  the  port  of  destination. 
Similar  provisions  were  made  by  the  Customs  Administrative  Act  of  June 
LO,  1890,  c.  407,  §  2,  amended  by  the  subsequent  tariff  acts  mentioned  above. 

Further  provisions  relating  to  the  dfuties  of  consular  officers  as  to  certifica- 
tion of  invoices  are  contained  in  R.  S.  §§  2861-2863,  post,  §§  5545-5547. 

The  authentication  of  invoices  in  the  absence  of  the  consular  officer  was 
provided  for  by  R.  S.  §  2844,  as  amended  by  Act  June  28,  1906,  c  3569, 
mte,  §  5537. 

The  destruction  of  old  invoices  on  file  in  consular  offices  was  authorized  by 
Act  Feb.  24,  1903,  c.  753,  set  forth  ante,  §  3173. 

Notes  of  Deoisions 


lods  not  subject  to  duty.— Under 
requirement  that  all  "invoices"  of 
chandise  imported  be  made  in  tripli- 
,  and  certified  by  the  consul,  and 
"no  merchandise"  be  admitted  to 
y  unless  the  invoice  conforms  to 
requirements,  and  the  consular  reg- 
ions of  1874  and  1881,  providing 
"all  invoices  of  importations"  must 
Luthenticated  by  the  consul,  an  in- 
e  authenticated  by  th^  consul  is 
issary  in  the  case  of  an  importation 
foods  not  subjVct  to  duty.  Phelps 
Uegfried  (1892)  142  U.  S.  602,  12 


Sup.  Ct.  391,  35  L.  Ed.  1128,  revers- 
ing (C.  C.  1889)  40  Fed.  660,  and  fol- 
lowing U.  S.  V.  Mosby  (1889)  133  U.  S. 
273,  10  Sup.  Ct.  327,  33  L.  Ed.  625. 

Consurs  fees.— Consul's  duty  to  ac- 
count for  fees  defined.  U.  S.  v.  Mos- 
by (1890)  10  Sup.  Ct.  327,  331,  332, 
333,  133  U.  S.  273,  33  L.  Ed.  625. 

Government's  right  to  fees  defined. 
Id. 

Cited  without  definite  application, 
U.  S.  V.  Wilson  (1897)  18  Sup.  Ct 
85,  168  U.  S.  273,  42  L.  Ed.  464;  WU- 
Bon  V.  U.  S.  (1896)  32  Ct.  CI.  64. 
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§  5542.  (Act  June  10,  1880,  c.  190,  §  4.)  Quadruple  invoices;  ii 
dorsement;  disposition;  fees. 
Sections  twenty-eight  hundred  and  fifty-three  and  twenty-eigl 
hundred  and  fifty-five  of  the  Revised  Statutes  of  the  United  Stat< 
be,  and  the  same  are  hereby,  so  amended  as  to  require  that  a 
invoices  of  merchandise  imported  from  any  foreign  country  an 
intended  to  be  transported  without  appraisement  to  any  of  tli 
ports  mentioned  in  the  seventh  section  of  this  act,  shall  be  mac 
in  quadruplicate;  and  that  the  consul,  vice-consul,  [or  commerci; 
agent]  to  whom  the  same  shall  be  produced,  shall  certify  each  < 
said  quadruplicates  under  his  hand  and  official  seal  in  the  mannc 
required  by  section  twenty-eight  hundred  and  fifty-five  of  the  Ri 
vised  Statutes,  and  shall  then  deliver  to  the  person  producing  th 
same  two  of  the  quadruplicates,  one  to  be  used  in  making  entry  2 
the  port  of  first  arrival  of  the  merchandise  in  the  United  State; 
and  one  to  be  used  in  making  entry  at  the  port  of  destination,  fil 
another  in  his  office,  there  to  be  carefully  preserved  and  as  soon  a 
practicable  transmit  the  remaining  one  to  the  collector  or  surveyc 
of  the  port  of  final  destination  of  the  merchandise :  Provided,  hovi 
ever.  That  no  additional  fee  shall  be  collected  on  account  of  an 
service  performed  under  the  requirements  of  this  section.  (2 
Stat.  173.) 

This  was  a  provision  of  tbe  Immediate  Transportation  Act,  cited  abovi 
Other  provisions  of  that  act  are  set  forth  post,  §§  5695-5698,  5700,  5702,  570^ 

Quadruplicate  invoices  of  merchandise  intended  for  immediate  transport! 
tion  were  required  by  the  Customs  Administrative  Act  of  June  10,  1S90,  < 
407,  f  2,  26  Stat  181,  which,  as.  amended,  was  further  amended  by  the  Undei 
wood  TariCr  Act  of  Oct.  3,  1913,  c.  16,  i  III,  G,  ante,  {  5520.  The  provision 
of  said  section  2  of  the  Customs  Administrative  Act  were  substitutes  fo 
similar  provisions  made  by  R.  S.  §  2853,  repealed  by  section  29  of  that  act 

R.  S.  f  2855,  mentioned  in  this  sectiou,  is  set  forth  ante,  §  5541. 

The  words  of  this  section,  "or  commercial  agent,"  inclosed  in  bracketf 
were  superseded  by  the  abolition  of  the  grade  of  commercial  agent  by  Ac 
April  5,  1906,  c.  1366,  §  3,  ante,  {  3140. 

(R.  S.  §  2856.     Repealed.) 

This  section  provided  that,  in  case  of  merchandise  imported  from  a  foreigi 
country  adjacent  to  the  United  States,  the  declaration  required  in  the  two  pre 
ceding  sections  might  be  made  to,  and  the  certificate  indorsed  by,  the  consul 
vice-cpnsul,  or  commercial  agent  at  or  nearest  to  the  port  of  clearance  for  thi 
United  States.  It  was  repealed  by  the  Customs  Administrative  Act  of  Jun< 
10,  1890,  c.  407,  i  29,  26  Stat.  141,  re-enacted  by  the  Payne-Aldrich  Act  o 
Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  104. 

§  5543.  (R.  S.  §  2857.)     Change  of  destination. 

Whenever,  from  a  change  of  the  destination  of  any  merchandise 
after  the  production  of  the  invoice  thereof  to  the  consul,  vice-con 
sul,  [or  commercial  agent],  or  from  other  cause,  the  triplicate 
transmitted  to  the  collector  of  the  port  to  which  such  merchandise 
was  originally  destined,  is  not  received  at  the  port  where  the  same 
actually  arrives,  and  where  it  is  desired  to  make  entry  thereof,  the 
merchandise  may  be  admitted  to  an  entry  on  the  execution  by  th( 
owner,  consignee,  or  agent,  of  a  bond,  with  sufficient  security,  ic 
double  the  amount  of  duty  apparently  due,  conditioned  for  the  pay- 
ment of  the  duty  which  shall  be  found  to  be  actually  due  thereon 
The  collector  of  the  port  where  such  entry  shall  be  made  shall  im- 
mediately notify  the  consul,  vice-consul,  [or  commercial  agent]  tc 
whom  such  invoice  has  been  produced,  to  transmit  to  such  col- 
lector a  certified  copy  thereof;  and  such  consul,  vice-consul,  [oi 
commercial  agent]  shall  transmit  the  same  accordingly  witihoul 
delay;  and  the  duty  shall  not  be  finally  liqiiidated  until  such  trip- 
licate, or  a  certified  copy  thereof,  shall  have  been  received.     Suck 
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dation,  however,  shall  not  be  delay.ed  longer  than  eighteen 

ths  from  the  time  of  making  such  entry. 

Act  March  3,  1863,  c  76,  §  1,  12  Stat.  738. 

The  words  "or  commercial  agent,"  inclosed  in  brackets  where  they  occur  three 

nes  in  this  section,  were  superseded  by  the  abolition  of  the  grade  of  com- 

ercial  agent  by  Act  April  5,  1906,  c.  1366,  §  3,  ante,  §  3140. 

The  provisions  of  this  section  were  made  inapplicable  to  importations  under 

ct  June  8,  1896,  c.  371,  by  section  4  of  that  act,  set  forth  post,  §  5708. 

(R.  S.  §  2858.  Repealed.) 
This  section  provided  that  the  Secretary  of  the  Treasury,  whenever  it  had 
>come  impracticable  for  the  person  desiring  to  make  entry  of  merchandise  to 
■oduce  any  invoice  thereof,  might  authorize  the  entry  thereof,  and  remit  for- 
itures  in  such  cases,  as  in  other  cases  under  the  revenue  laws.  It  was  re- 
taled  by  the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  29,  26 
tat.  141,  re-enacted  by  the  Payne-Aldrich  Act  of  Aug.  5,  1909,  c.  6,  f  28,  36 
tat  104. 

♦4.  (R.  S.  §  2859.)     Countries  excepted  from  foregoing  provi- 
sions. 

le  six  preceding  sections  shall  not  apply  to  countries  where  there 

D  consul,  vice-consul,    [or  commercial   agent]   of  the  United 

ts.     And  whenever  the  value  of  the  imported  merchandise  does 

ixceed  one  hundred  dollars,  the  collector  may  admit  it  to  entry 

out  the  production  of  the  triplicate  invoice,  and  without  sub- 

ing  the  question  to  the  Secretary  of  the  Treasury,  if  he  is  sat- 

1  that  the  neglect  to  produce  such  invoice  was  unintentional 

that  the  importation  was  made  in  good  faith,  and  without  any 

ose  of  defrauding  or  evading  the  revenue  laws. 

Act  March  3, 1863,  c.  76,  §  1,  12  Stat  739.    Act  July  18,  1866,  c.  201,  §  19, 

i  Stat  182. 

The  words  of  this  section,  "or  commercial  agent,"  inclosed  in  brackets,  were 

iperseded  by  the  abolition  of  the  grade  of  commercial  agent  by  Act  April  5, 

)06,  c.  1366,  i  3,  ante,  §  3140. 

Of  "the  six  preceding  sections"  mentioned  in  this  section,— being  R.  S.  §§ 

353-2858,— all  except  sections  2855  and  2857  were  repealed  by  the  Customs 

dministrative  Act  of  June  10,  1890,  c.  407,  §  29,  26  Stat.  141. 

The  submission  to  the  Secretary  of  tne  Treasury  of  the  question  of  admission 

>  entry  of  merchandise  without  an  invoice  was  provided  for  by  R.  S.  {  2858, 

le  of  the  sections  repealed,  as  stated  above. 

Entry  of  merchandise  without  invoice,  upon  affidavit,  was  provided  for  by  the 

uBtoms  Administrative  Act  of  June  10,  1890,  c.  407,  §  4,  26  Stat.  131,  amend- 

i  by  the  Payne-Aldrich  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat  92,  and  fur- 

ler  amended  by  the  Underwood  Tariff  Act  of  Oct  3,  1913,  c.  16,  {  III,  E, 

ate,  §  5522. 

Notes  of  Deoisions 


lealw— This  section  is  not  repealed 

jction  9,  Act  June  22,   1874    (18 

188),  or  by  Act  May  1,  1876  (19 

49).     (1884)   17  Op.  Atty.  Gen. 

lenseSd — ^Where  goods  without  in- 
and  unclaimed  are  sent  to  a  gen- 
»rder  warehouse,  and  subsequently, 
the  application  of  the  assignees  of 
ill  of  lading  for  entry  of  the  same, 
sent  to  the  public  store  for  ex- 
ition      and      appraisement,      the 


charges  for  cartage  to  the  appraiser's 
store  and  for  storage  and  labor  there 
may  properly  be  exacted  from  the  im- 
porter, although  the  value  of  the  goods 
is  lees  than  $100.  Kennedy  v.  Magone 
(1895)  158  U.  S.  212,  15  Sup.  Ct  814, 
39  L.  Ed.  954,  affirming  (C.  C.  1890) 

41  Fed.  768. 

Cited    without    definite    application, 
Hempstead  y.  Cadwalader  (G.  C.  1890) 

42  Fed.  529C 


(R.  S.  §  2860.  Repealed.) 
This  section  provided  that,  "except  as  allowed  in  the  four  preceding  sections," 
-being  R.  S.  §§  2856-2859,--no  merchandise  imported  should  be  admitted  to 
Qtry  unless  the  invoice  conformed  to  the  requirements  of  sections  2853,  2854, 
nd  2855,  and  had  thereon  the  certificate  in  those  sections  satisfied,  nor  unless 
le  invoice  was  verified,  etc.,  nor  unless  the.  triplicates  transmitted  to  the 
Dllector  had  been  received  by  him.  It  was  repealed,  with  most  of  the  other 
ections  mentioned  therein,  by  the  Customs  Administrative  Act  of  June  10, 
890,  c  407,  I  29,  26  Stat  141. 
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§  5545.  (R.  S.  §  2861.)     Restriction  on  consular  certificates. 

No  consular  officer  of  the  United  States  shall  grant  a  certificate 
for  merchandise  shipped  from  countries  adjacent  to  the  United  States, 
which  have  passed  a  consulate  after  purchase  for  shipment. 

Act  Feb.  22,  1873,  c.  184,  f  3,  17  Stat.  474. 

A  similar  provision  was  made  by  R.  S.  §  1717,  ante,  {  3174. 

§  5546.  (R.  S.  §  2862.)     Consuls  to  exact  proof  of  invoice. 

All  consular  officers  are  hereby  authorized  to  require,  before  cer- 
tifying any  invoice  under  the  provisions  of  the  preceding  sections, 
satisfactory  evidence,  either  by  the  oath  of  the  person  presenting 
such  invoices  or  otherwise,  that  such  invoices  are  correct  and  true. 
In  the  exercise  of  the  discretion  hereby  given,  the  consular  officers 
shall  be  governed  by  such  general  or  special  regulations  or  instruc- 
tions as  may  from  time  to  time  be  established  or  given  by  the  Sec- 
retary of  State. 

Act  March  3,  1865,  c.  Ill,  13  Stat.  532. 

Provisions  of  a  similar  nature  were  made  by  R.  S.  f  1715,  ante,  §  3171. 

The  oath  provided  for  by  this  section  was  excepted  from  the  abolition  of  oaths 
by  a  proviso  of  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c  16,  |  IV,  S,  ante, 
§  5316. 

§  5547.  (R.  S.  §  2863.)    To  report  fraudulent  practices. 

All  consuls  and  [commercial  agents]  of  the  United  States  hav- 
ing any  knowledge  or  belief  of  any  case  or  practice  of  any  person 
who  obtains  verification  of  any  invoice  whereby  the  revenue  of  the 
United  States  is  or  may  be  defrauded,  shall  report  the  facts  to  the 
collector  of  the  port  where  the  revenue  is  or  may  be  defrauded,  or 
to  the  Secretary  of  the  Treasury.  • 

Act  July  14,  1862,  c.  163,  §  18,  12  Stat.  559. 

The  words  of  this  section,  "commercial  agents,"  inclosed  in  brackets,  were 
superseded  by  the  abolition  of  the  grade  of  commercial  agent  by  Act  April 
6, 1906,  c.  1366,  §  3,  ante,  §  3140. 

False  certification  by  consular  officers  of  invoices  or  other  papers  was  pun- 
ishable by  B.  S.  §  5442,  which  was  incorporated  into  the  Criminal  Code  in  sec- 
tion 70  thereof,  post,  {  10238,  and  was  repealed  by  section  341  thereof,  post,  S 
16515. 

(R.  S.  §  2864.     Superseded.) 

This  section  as  amended  by  Act  Feb.  18,  1875,  c.  80,  18  Stat  319,  was  ai 
follows : 

*'If  any  owner,  consignee,  or  agent  of  any  merchandise  shall  knowingly  make, 
or  attempt  to  make,  an  entry  thereof  by  means  of  any  false  invoice,  or  f(Use 
certificate  of  a  consul,  vice-consul,  or  commercial  agent,  or  of  any  invoice  which 
does  not  contain  a  true  statement  of  all  the  particulars  hereinbefore  required,  or 
by  means  of  any  other  false  or  frauduleilt  document  or  paper,  or  of  any  other 
false  or  fraudulent  practice  or  appliance  whatsoever,  such  merchandise  or  the 
value  thereof  shall  be  forfeited.** 

It  was  superseded  by  similar  provisions  made  by  the  Customs  Administrative 
Act  of  June  10,  1890,  c  407,  §  9,  26  Stat.  135,  amended  by  the  Payne- Aldrich 
Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  97,  amended  and  superseded  by  the 
Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  i  III,  G,  H,  ante,  §§  5524,  5528. 

§  5548.  (R.  S.  §  2865,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Smuggling  merchandise,  or  making  or  passing  false  invoice. 
If  any  person  shall  knowingly  and  willfully,  with  intent  to  defraud 
the  revenue  of  the  United  States,  smuggle,  or  clandestinely  introduce, 
into  the  United  States,  any  goods,  wares,  or  merchandise,  subject  to 
duty  by  law,  and  which  should  have  been  invoiced,  without  paying 
or  accounting  for  the  duty,  or  shall  make  out  or  pass,  or  attempt  to 
pass,  through  the  custom-house  any  false,  forged,  or  fraudulent  in- 
voice, every  such  person,  his,  her,  or  their  aiders  and  abettors,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall 
be  fined  in  any  sum  not  exceeding  five  thousand  dollars^  or  imprison- 
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Dr  any  term  of  time  not  exceeding  two  years,  or  both,  at  the 
etion  of  the  court. 

Act  Aug.  30,  1&12,  c  2T0,  i  19,  5  Stat.  505.  Act  F<!b.  27,  1877,  c.  00,  §  1, 
»  Btat.  247. 

This  sectitm,  bb  euacted  id  the  K*?vis^  Statutea,  was  m  follows ; 
*'Every  person  who  mukes  out  or  passeB,  or  attecopts  to  puss,  thfori^h  the  eus- 
>m-houBt«,  aoy  false,  forged,  or  fraudulent  invoic^^  or  who  ihtiH  flkl  or  abet  ta 
lakmg  or  paBsing  such  false,  forged,  or  fraudulent  inToice,  shall  be  deemed  guil- 
r  of  a  nijfidemeanor,  punishable  by  a  fine  of  not  |nore  than  lire  thousaud  dol- 
lars, or  by  imprisonmeat  for  not  more  than  two  years,  or  both,  in  the  diacte- 
LOD  of  the  conrtJ^ 

It  waa  amended  by  substitutitig  therefor  the  section  set  forth  here,  by  Act 
'eb,  27,  1S77,  c.  69,  §  1,  cited  above. 
Fro  visions  of  a  similar  nature  were  made  by  the  Customs  AdminiEtrati^e 
Let  of  June  10,  1890,  c.  407,  §  9,  20  Stat  135,  amended  by  the  Payne-Aldrich 
^nrifT  Act  of  Aug.  5,  1909,  c,  6,  S  28,  36  Stat,  97.  and  further  amended  by 
he  T'nderw^uod  Tariff  Act  of  Oct  3,  1913,  c.  16,  f  III,  O,  ante,  §  r)524. 

Securing  false  entry  of  goods  was  punii^hable  by  R.  S»  |  5445,  incorporated 
nto  the  Criminal  Code,  in  section  69  ttierecif,  post,  |  10237«  and  repealed  by 
action  341  thereof,  poat,  §  10515. 

Ifotea  of  Deetaloni 


peal  of  act,— As  to  repeal  of  super- 
1  acts,  see  In  re  LamUberg  (D»  C, 
I  Fed,  Cas.  N«.  8,041, 
is  act  does  not  repeal  ifectioa  5785, 
U.  S,  V.  A  Tiot  nf  Jewelrv,  etc, 
C,  im4\  59  Fed.  084.  080:  Same 
rtega   (D.  C.  1895)   60  Fed.  713. 

iRients  of  offensa^fn  gencraL^By 

esialdiBhed  delmition  of  the  word 
iju^glmg*"'  both  in  English  and 
rit*an  law,  to  Constitute  the  offense 
^ooda  must  be  unladeo  and  bronghi 
shore.  Keck  v,  U.  S.  (18t*9)  19 
Ct.  254,  172  U,  S,  4S4,  43  L.  Ed. 

person  becomes  guilty  of  smug- 
I  by  avoiding  the  first  opportunity 
a    to   make  a  en  atoms   declaration 

pa?  the  duly.  Rogers  t.  U,  S, 
0)   180  Fed,  54,  58,  ia3  C.  C.  A, 

31  U  R.  A,  (N.  S.)  264, 
I  indictment  for  smuggling  goods 
I  Canada  into  the  Unitefl  States 
out  an  invoice  cannot  h^  maintain* 
mder  this  section  as  formerly  en^^ 
d|  OS  such  importations  are  gov- 
d  by  section  5S10,  post,  which  re- 
ea  only  the  delivery  to  the  coUec* 
of  the  manifest  of  the  goods  im* 
ed  from  adjacent  territory.  U.  S. 
lolton  (C.  C,  18G7)  E'ed.  Cas,  No. 
97. 

le  offense  is  not  committed  by  an 
done  before  the  obligation  to  pay 

account  for  the  duties  arises, 
?rican   Sugar   Refining   Co.   v.    Bid- 

(C.  C,  190S)  124  Fed,  677,  081. 
^e  who  goes  abroad  with  funds  far- 
ed by  another,  and  buys  goods  to 
mnggtcd  home,  and  causes  them  to 
Mir  ere  d  to  the  carrier,  who  acta- 

smuggles   them,   Is   guilty,    though 

service  be  gratuitous,  IJ*  S.  v, 
tin  (D.  C,  1868)  Fed.  Oa».  No, 
29. 

>  constitute  smuggling,  there  must 
ome thing  in  the  manner  of  the  im- 
atioQ   which   viola  lea   the   atatate, 


such  as  secrecy  or  concealment,  intent 
to  defriiud  the  rereDUe,  or  the  like. 
U.  S.  7.  Thomas  (D.  C,  1870)  Fed. 
Cas,  No,  10,473. 

Act  of  smuggling  goods  contained  in 
a  passenger^s  pficket  and  omitted  from 
his  declaration  on  sliip board  ii  com- 
plete when  he  has  left  the  vessel, 
though  he  is  still  within  the  custom 
lines  on  the  dock.  11  S.  v.  218^  Car- 
ats L.KJSe  Emeraldfl  <D,  C.  liK)7>  153 
Fed,  643.  Q4T,  affirmed  (1907)  154 
Fi  d.  839,  83  C.  C.  A.  475, 

It  was  alleged  that  an  exporter  had 
caused  a  false  and  fraudulent  invoice 
to  be  made  out  signed,  Tedficd,  and 
left  with  a  consul  to  be  transmitted  to 
the  collector  of  customs  at  an  Ameri- 
can port,  and  had  thee  caused  the  mer- 
chandise covered  by  the  invoice  to  be 
shipped  to  said  port;  but  it  was  not 
charged  or  ahown  that  he  had  been 
concerned  in  importing  the  goods. 
Held,  that  the  case  was  not  brought 
within  this  section.  U.  S.  v,  646  Half- 
Boxes  of  Figs  (D.  C,  1908)  164  Fed. 
TT8. 

Though  tbii  section  provides  for  the 
punishment  of  persons  aiding  and  abet- 
ting smuggling,  and  though  if  an  of- 
fense necessarily  involves  an  unlawful 
agreement  between  two  or  more  per- 
sons the  parties  thereto  cannot  be 
charged  -with  eoasplracy  for  making 
such  agreement,  but  must  be  prosecut- 
ed for  the  principnl  olfense,  the  par- 
ties to  a  conspiracy  to  smuggle  foreign 
merchandise  and  defraud  the  United 
States  of  customs  duties  may  be  in- 
dicted for  crinspiracy,  as  neither  smug- 
gling nor  defrauding  the  United  States 
necessarily  involves  an  agreement  be* 
tivecn  two  or  more  persona,  and  either 
offense  may  be  committed  by  a  single 
iodiviilual.  U,  S,  v.  Shevlin  (D,  C, 
191 3 J   212  Fed.   343. 

To  constitute  the  off  ease  of  smug* 
gling,  there  must  be  a  secret  introduc- 
tion of  dutiable  goods  with  intent  to 
defraud  the  fovernment     San  Antonio 
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light   Pub.    Co.   V.    Lewy    (Tex.    Civ. 
App.  1908)  113  S.  W.  574. 

— -  Fraudulent  entry.— The  provi- 
sion making  it  criminal  to  "smuggle  or 
clandestinely  introduce"  merchandise 
into  the  United  States,  does  not  in- 
clude a  case  where  merchandise  is 
fraudulently  entered  at  the  custom- 
house. U.  S.  V.  646  Half-Boxes  of 
Figs  (1908)   164  Fed.  778.  • 

—  Attempts^— The  section  does  not 
include  mere  attempts,  and  under  it  the 
offense  is  not  complete  until  the  obli- 
gation to  pay  or  account  for  the  duty 
has  arisen;  hence  the  concealment  of 
merchandise  on  board  an  incoming  ves- 
sel, though  with  the  intent  and  for  the 
purpose  of  clandestinely  introducing 
the  same  into  the  United  States  with- 
out the  payment  of  the  duty  thereon, 
and  although  continued  until  after  the 
vessel  has  entered  the  waters  of  a 
port  of  the  United  States,  does  not 
constitute  the  offense.     Keck  v.  U.  S. 

(1899)  19  Sup.  CJt  254,  172  U.  S.  434; 
43  L.  Ed.  505. 

—  Intent.— To  support  an  indict- 
ment under  this  section,  there  must  be 
sufficient  evidence  of  a  criminal  intent. 

(1900)  23  Op.  Atty.  Gen.  63. 

Indictments— Any  words  of  descrip- 
tion which  make  clear  to  the  common 
understanding  the  articles  in  respect  to 
which  the  offense  is  alleged  are  suffi- 
cient, and  an  indictment  sufficiently 
describes  the  article  as  "prepared  opi- 
um subject  to  duty  by  law,  to  wit,  the 
duty  of  $12  per  pound,"  where  the 
only  opium  subject  to  a  duty  of  $12 
per  pound  is  "opium  containing  less 
than  9  per  cent  of  morphia  and  opium 
prepared  for  smoking."  Dunbar  v.  U. 
S.  (1895)  15  Sup.  Ct.  325,  327,  156  U. 
S.  185,  39  L.  Ed.  390. 

An  indictment  charging  the  defend- 
ant with  haying  smuggled  and  clandes- 
tinely introduced  into  the  United 
States  certain  diamonds  of  a  stated 
value,  which  should  have  been  invoic- 
ed, and  duty  paid  thereon,  with  intent 
to  defraud  the  revenue,  sufficiently  de- 
scribes the  smuggled  goods,  though 
certain  classes  of  diamonds  were  free 
of  duty.  Keck  v.  U.  S.  (1899)  19  Sup. 
Ct.  254,  172  U.  S.  434,  43  L.  Ed.  505. 

An  indictment,  alleging  that  accused 
at  Sault  Ste.  Marie,  Mich.,  did  unlaw- 
fully, knowingly,  and  fraudulently  im- 
port and  bring  into  the  United  States 
certain  merchandise,  to  wit,  3^  yards 
of  black  woolen  suiting  cloth  of  the 
value  of  $10,  contrary  to  law— that  is, 
clandestinely  and  without  entering  the 
same  at  the  United  States  Customs 
Office  and  port  of  entry  with  the  Unit- 
ed States  Collector  of  Customs  and 
paying*  the  duty  thereon— the  same  be- 
ing foreign  merchandise  subject  to  sin 
import  duty  as  provided  in  Act  July 
24,  1897,  c.  11,  30  Stat  151,  sufficient- 
ly charged  "stouggling."  Rogers  v.  U. 
S.  (1910)  180  Fed.  54,  103  C.  C.  A. 
408,  31  L.  R.  A.  (N.  S.)  264. 

(6666) 


An  indictment  charging  that  defend- 
ant did  "bring  into  the  country  clan- 
destinely" certain  dutiable  goods,  vras 
synonymous  with  the  provision,  mak- 
ing it  an  offense  to  "clandestinely  in- 
troduce" dutiable  goods  into  the  conn- 
try  with  intent  to  avoid  payment  of 
duty.    Id. 

Aji  indictment  for  smuggling  "smok- 
ing opium"  and  "prepared  opium"  suf- 
ficiently described  dutiable  merchan- 
dise, U.  S.  V.  Gardner  (C.  C.  1890) 
42  Fed.  832. 

An  indictment  that  describes  smug- 
gled property  in  terms  which  presup- 
pose the  existence  of  some  law  is  not 
bad  on  that  account,  as  where  it  de- 
scribes the  goods  "as  subject  to  duty 
and  which  should  have  bei*n  invoioea." 
U.  S.  V.  White  (O.  O.  1909)  171  Fed. 
775. 

An  allegation  that  defendants  know- 
ingly smuggled  goods  meets  the  re- 
quirement that  it  must  be  alleged  they 
knew  the  goods  were  dutiable.     Id. 

Indictment  must  allege  the  facts  re- 
lied upon  as  rendering  the  importation 
alleged  an  offense,  or  state  the  partic- 
ular illegality  intended  to  be  proved, 
and  such  allegation  must  be  proved  as 
made.  U.  S.  v.  Thomas  (D.  C.  1870) 
Fed.  Cas.  No.  16,473. 

An  indictment  alleging  that  defend- 
ant smuggled  into  the  United  States 
merchandise  subject  to  a  duty,  which 
should  have  been  invoiced,  without 
paying  or  accounting  for  such  dutyt 
and  without  having  such  merchandise 
invoiced,  is  sufficient  without  idleging 
that  defendant  knew  that  the  duty  had 
not  been  paid.  U.  S.  v.  Dunbar  (D.  O. 
1894)  60  Fed.  75,  76,  judgment  affirm- 
ed Dunbar  v.  U.  S.  (1895)  15  Sup,  Ct 
325,  328,  156  U.  S.  185,  39  L.  Ed.  390. 

An  indictment  for  conspiracy  to 
smuggle  merchandise  and  defraud  the 
United  States  of  customs  duties  need 
not  allege  that  defendants  intended 
that  such  merchandise  should  not  be 
invoiced.  U.  S.  v,  Shevlin  (D.  C. 
1913)  212  Fed.  343. 

Where  an  indictment  for  conspiring 
to  defraud  the  United  States  of  cus- 
toms duties  and  to  commit  the  crime 
of  smuggling  merchandise  into  the 
United  States  clearly  described  the 
general  purpose  and  scope  of  the  con- 
spiracy, it  was  not  necessary  to  allege 
the  exact  manner  or  means  by  which 
the  merchandise  was  to  be  passed 
through  the  customs  lines.     Id. 

Evidence.— Where  defendant,  having 
dutiable  goods  secreted  on  his  person, 
knowingly  passed  the  customs  office  at 
the  dock  where  he  entered  the  United 
States  and  ignored  three  distinct  calls 
of  the  customs  officer  before  his  fur- 
ther progress  was  arrested  and  the 
goods  disclosed,  when  he  stated  for  the 
first  time  that  he  expected  to  enter  the 
goods  at  the  main  customhouse  some 
distance  away,  insrtead  of  at  the  dock, 
a  finding  that  he  intended  to  evade  en- 
tering the  goods  or  paying  the  duty  at 


4) 


COLLECTION  OF  DUTIES  UPON  IMPORTS 


§5549 


and  that  he  was  guilty  of  smug- 
g,  was  justified  under  the  rule  that 
srson  becomes  guilty  of  that  offense 
Bi -voiding  the  first  opportunity  given 
make  a  customs  declaration  and 
the  duty.  Rogers  v.  U.  S.  (1910) 
Fed.  54,  103  C.  O.  A.  408,  31  L. 
^  (N.  S.)  264. 

ufiishment.— Sentence   and   fine   im- 
e^d   for    smuggling.     U.    S.   v.   Mills 
C.  1872)  Fed.  Cas.  No.  15,777. 

cquittal  or  conviction  as  bar.  — A 
iict  for  defendants,  indicted  for 
igrsling   certain   diamond    rings   into 

United  States,  was  ground  for  a 
L  in  bar  to  a  libel  by  the  United 
tes  for  the  forfeiture  of  the  rings. 
3.  V.  Rosenthal  (1909)  174  Fed.  652, 
3.  O.  A.  406. 

conviction  on  an  indictment  for 
iggling,  where  the  imprisonment  im- 
ed  is  served  out,  and  the  fine  paid, 

a  pardon  received  as  to  the  costs 


of  prosecution,  also  imposed,  will  bar 
a  civil  action  of  debt  to  recover  the 
penalty  of  double  the  value  of  the  goods 
smuggled.  U.  S.  v.  Gates  (D.  C.  1845) 
Fed.  Cas.  No.  15,191;  Same  v.  Tilton 
(D.  O.  1874)  Fed.  Cas.  No.  16,525. 

An  acquittal  on  the  charge  of  smug- 
gling under  this  section  and  of  illegal 
importation  under  section  5785,  post, 
is  not  a  bar  to  a  proceeding  in  rem  to 
forfeit  the  goods  iinder  section  5499, 
ante,  and  section  5763,  post  (1900) 
23  Op.  Atty.  Gen.  63. 

Cited    without    definite    application, 

U.  S.  V.  Sixty-Seven  Packages  of  Dry 
Goods  (1854)  17  How.  85,  91,  15  L. 
Ed.  54;  Same  v.  Johannesen  (C.  C. 
1888)  35  Fed.  411;  In  re  Greenwald 
(C.  C.  1896)  77  Fed.  590,  594;  U.  S. 
V.  Mitchell  (C.  C.  1905)  141  Fed.  666, 
669;  Same  v.  Curtis  (D.  C.  1883)  16 
Fed.  184,  188;  Same  v.  Caminata  (D. 
0.  1912)  194  Fed.  903. 


(R.  S.  §  2866.     Repealed.) 

This  section  provided  for  the  entry  and  conveyance  in  transit,  without  pay- 
ment of  duties,  of  merchandise  arriving  at  certain  ports  in  the  United  States 
destined  for  the  British  possessions  in  North  America,  and  for  conveyance  in 
transit  from  such  possessions  for  export  from  said  ports,  in  pursuance  of  provi- 
Bions  of  the  treaty  with  Great  Britain  of  May  8,  1871.  It  was  repealed  on  the 
termination  of  arts.  18-25,  30,  of  that  treaty,  pursuant  to  the  Joint  Resolution  of 
March  3,  1883,  No.  22,  22  SUt.  641. 

The  treaty  of  May  8,  1871,  arts.  18-25,  30,  17  Stat.  869,  872,  873,  mentioned 
in  section  1  of  that  resolution,  related  to  certain  sea  fisheries,  and  to  the 
carriage  of  goods,  without  payment  of  duty,  on  the  St.  Lawrence,  the  Great 
L>akes,  and  the  rivers  connecting  them. 

Act  March  1,  1873,  c.  213,  17  Stat  482,  mentioned  in  end  repealed  by 
section  3  of  that  resolution,  was  incorporated  into  R.  S.  §§  2506,  2866,  4347, 
which  were  therefore  repealed  by  the  operation  of  the  resolution.  Of  the 
provisions  so  repealed,  section  25()6,  carrying  into  effect  article  21  of  the  trea- 
ty, admitted  into  the  United  States,  free  of  duty,  fish  oil  and  fish,  the  produce 
of  the  fisheries  of  the  Dominion  of  Canada  or  of  Prince  Edward  Island ;  sec- 
tion 2866,  carrying  into  effect  article  29  of  the  treaty,  provided  for  the  convey- 
ance of  merchandise  in  transit,  without  payment  of  duties,  through  the  United 
States;  and  the  provisos  annexed  to  section  4347,  giving  effect  to  article  30 
of  the  treaty,  permitted  the  carriage  of  goods  in  British  vessels,  without 
payment  of  duty,  between  ports  or  places  in  the  United  States,  upon  the  St. 
Lawrence,  the  Great  Lakes,  and  the  rivers  connecting  the  same. 

5549.  (Act  June  20,  1876,  c.  136,  as  amended,  Act  Aug.  27,  1894, 

c.  349,  §  70.)  Custom-house  bonds  of  partnerships. 
When  any  bond  is  required  by  law  to  be  executed  by  any  firm  or 
rtnership  for  the  payment  of  duties  upon  goods,  wares  or  mer- 
andise,  imported  into  the  United  States  by  such  firm  or  part- 
rship,  or  for  any  other  purpose  connected  with  the  general  trans- 
tion  of  business  at  any  custom-house,  the  execution  of  such  bond 

any  member  of  such  firm  or  partnership,  in  the  name  of  said 
m  or  partnership,  shall  bind  the  other  members  or  partners 
*reof,  in  like  manner  and  to  the  same  extent,  as  if  such  other 
imbers  or  partners  had  personally  executed  the  same.  And  any 
don  or-  suit  may  be  instituted  on  such  bond  against  all  the  mem- 
rs  or  partners  of  such  firm,  as  if  all  of  the  members  or  partners 
d  executed  the  same.    (19  Stat.  60.    28  Stat.  569.) 

This  was  an  act  entitled  "An  act  relating  to  the  execution  of  custom-house 

bonds." 
This  act   was   amended   by  inserting   after   the  words   "imported   into   the 

United  States  by  such  firm  or  partnership"  the  words  "or  for  anr  other  pur^ 
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pose  connected  with  the  general  transaction  of  business  at  any  castom-honse," 
as  set  forth  here  by  Act  Aug.  27,  1894,  c  349,  i  70,  last  cited  above. 

Bonds  were  required  in  the  transaction  of  business  at  custom-houses  by  R. 
S.  S§  277^2778,  2787,  2800,  2825,  2842,  2925. 

Noteii  of  Deoisions 

Partnership  bond^— A   customs   bond      to  execute  It  Is  obligatory  upon  the  firm. 
executed  in  a  firm  name  by  a  partner      (1892)  20  Op.  Atty.  Gen.  311. 
duly  authorized  by  power  of  attorney 

§  5550.  <Act  June  10,  1910,  c.  283,  §  1.)     CustOm-house  brokers; 
license. 

The  collector  or  chief  officer  of  the  customs  at  any  port  of  entry 
or  delivery  shall,  upon  application,  issue  to  any  person  of  good 
moral  character,  being  a  citizen  of  the  United  States  a  license  to 
transact  business  as  a  custom-house  broker  in  the  collection  dis- 
trict in  which  such  license  is  issued,  and  on  and  after  sixty  days 
from  the  approval  of  this  Act  no  person  shall  transact  business  as  a 
custom-house  broker  without  a  license  granted  in  accordance  with  this 
provision ;  but  this  Act  shall  not  be  so  construed  as  to  prohibit  any  per- 
son from  transacting  business  at  a  custom-house  pertaining  to  his  own 
importations.     (36  Stat.  464.) 

This  section  and  the  five  sections  next  following  were  an  act  entitled  "An 
act  to  license  custom-house  brokers." 
See  note  to  R.  S.  |  2770,  ante,  §  5466,  as  to  aboUtlon  of  ports  of  deUvery- 

Note*  of  Detoisioiui 

Definition.— The  term  '^customhouse  declaration  for  entry  of  goodff,  in  which 
broker,"  as  used  in  section  23,  Tariff  he  declares  himself  the  consignee,  can- 
Act  1894  (28  Stat  552),  includes  per-  no.t  thereafter  deny  that  he  is  such  as 
sons  who  deal  in  drawback  matters  ex-  against  the  government,  and  becomes 
dusively,  as  well  as  those  who  combine  liable  for  the  duties  under  the  provi- 
all  branches  of  customhouse  work,  sion  of  section  5619,  ante,  that  "all  mer- 
(1895)  21  Op.  Atty.   Gen.  255.  chandise  imported   •   •   •   shall  •    •   • 

License^— The  authority  to  collect  ^®  deemed  and  held  to  be  the  property 
drawback  may  be  delegated  by  a  man-  ®^'  *^^  person  to  whom  the  merchandise 
ufacturer  to  a  general  selling  agent  or  ™ay  ^^  consigned,"  including  additional 
to  some  attorney  at  law,  but  such  a  duties  imposed  for  undervaluation  un- 
person must  conduct  his  business  ^«r  section  5527,  ante.  U.  S.  v.  Vandi- 
through  a  licensed  broker  unless  he  v«>^  (^-  C-  1^<^)  133  Fed.  252. 
obtains  himself  a  license.  (1895)  21  c„^  ^,tho„t  definite  appileatlon, 
Op.  Atty.  Gen.  255,  258.  ^   g  ^  g^^,  ^gggj  ^g  g^p  ^^  ^^q^ 

LlablUty  for  additional  dutles^A  cus-      1005,  159  U.  S.  78,  40  L.  Ed.  82. 
tomhouse  broker,  who  makes  the  sworn 

§  5551.  (Act  June  10,  1910,  c.  283,  §  2.)     Revocation  of  license. 

The  collector  or  chief  officer  of  the  customs  may  at  any  time, 
for  good  and  sufficient  reasons,  serve  notice  in  writing  upon  any 
custom-house  broker  so  licensed  to  show  cause  why  said  license 
shall  not  be  revoked,  which  notice  shall  be  in  the  form  of  a  statement 
specifically  setting  forth  the  grounds  of  complaint.  The  collector 
or  chief  officer  of  customs  shall  within  ten  days  thereafter  notify  the 
custom-house  broker  in  writing  of  a  hearing  to  be  held  before  him 
within  five  days  upon  said  charges.  At  such  hearing  the  custom- 
house broker  may  be  represented  by  counsel,  and  all  proceedings,  in- 
cluding the  proof  of  the  charges  and  the  answer  thereto,  shall  be 
presented,  with  right  of  cross-examination  to  both  parties,  and  a  sten- 
ographic record  of  the  same  shall  be  made  and  a  copy  thereof  shall 
be  delivered  to  the  custom-house  broker.  At  the  conclusion  of  such 
hearing  the  collector  or  chief  officer  of  customs  shall  forthwith  trans- 
mit all  papers  and  the  stenographic  report  of  the  hearing,  which 
shall  constitute  the  record  in  the  case,  to  the  Secretary  of  the  Treasury 
for  his  action.  Thereupon  the  said  Secretary  of  the  Treasury  shall 
have  the  right  to  revoke  the  license  of  any  custom-house  broker,  in 
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h  case  formal  notice  shall  be  given  such  custom-house  broker 
m  ten  days.     (36  Stat.  464.) 

Notes  of  Deoisions 

ocation  of  ilcense.— When  the  li-      customs   officials,    except  when   acting 


of  a  broker  has  been  revoked,  he 
t  thereafter  deal  directly  with  the 


for   himself   as   principal 
Op.  Atty.  Gen.  255. 


(1895)    21 


52.  (Act  June  10,  1910,  c.  283,  §  3.)  Review  of  decision  re- 
voking license. 

ly  licensed  custom-house  broker  aggrieved  by  the  decision  of 
Secretary  of  the  Treasury  may,  within  thirty  days  thereafter, 
not  afterwards,  apply  to  the  United  States  circuit  court  for 
circuit  in  which  the  collection  district  is  situated  for  a  review 
ich  decision.  Such  application  shall  be  made  by  filing  in  the 
t  of  the  clerk  of  said  court  a  petition  praying  relief  in  the 
ises.  Thereupon  the  court  shall  immediately  give  notice  in  writ- 
»f  such  application  to  the  Secretary  of  the  Treasury,  who  shall 
with  transmit  to  said  court  the  record  and  evidence  taken  in  the 

together  with  a  statement  of  his  decision  therein.  The  filing 
ich  application  shall  operate  as  a  stay  of  the  revocation  of  the 
>e.  The  matter  may  be  brought  on  to  be  heard  before  the  said 
:  in  the  same  manner  as  a  motion,  by  either  the  United  States 
ict  attorney  or  the  attorney  for  the  custom-house  broker,  and 
ecision  of  said  United  States  circuit  court  for  the  circuit  in  which 
ollection  district  is  situated  shall  be  upon  the  merits  as  disclosed 
le  record  and  be  final,  and  the  proceedings  remanded  to  the  Sec- 
y  of  the  Treasury  for  further  action  to  be  taken  in  accordance 

the  terms  of  the  decree.     (36  Stat.  465.) 

53.  (Act  June  10,  1910,  c.  283,  §  4.)  Regulations  for  carrying 
ict  into  effect. 

le  Secretary  of  the  Treasury  shall  prescribe  regulations  nec- 
y  or  convenient  for  carrying  this  Act  into  effect.     (36  Stat. 

54.  (Act  June  10,  1910,  c.  285,  §  5.)     Definition  of  "person.'' 

le  word  person  wherever  used  in  this  Act  shall  include  per- 
copartnerships,  associations,  joint  stock  associations  and  cor- 
tions.     (36  Stat.  465.) 
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Sec. 

5579.  Forfeiture  of  omitted  or  missing 

articles,  except  in  case  of  acci- 
dent or  mistake. 

5580.  Account  of  deliveries. 

5581.  Proceedings  upon  returns  of  de- 

liveries. 

5582.  Returns    of    weighers,     gangers, 

and  measurers. 


Sec. 

5583;  Distress  of  weather. 

5584.  Storage  of  goods  in  distress. 

5585.  Variance  between  report  and   dc 

livery  of  vessel  in  distress, 

5586.  Reloading  of  vessel  in  distress.. 

5587.  Obstruction  by  ice, 

5588.  Tare. 


§  5555.  (R.  S.  §  2867.)     Penalty  for  unlading  without  permit. 

If  after  the  arrival  of  any  vessel  laden  with  merchandise  and  bouni 
to  the  United  States,  within  the  limits  of  any  collection-district,  o 
within  four  leagues  of  the  coast,  any  part  of  the  cargo  of  such  ves 
sel  shall  be  unladen,  for  any  purpose  whatever,  before  such  vessel  ha 
come  to  the  proper  place  for  the  discharge  of  her  cargo,  or  som« 
part  thereof,  and  has  been  there  duly  authorized  by  the  proper  offi 
cer  of  the  customs  to  unlade  the  same,  the  master  of  such  vessel  an< 
the  mate,  or  other  person  next  in  command,  shall  respectively  b( 
liable  to  a  penalty  of  one  thousand  dollars  for  each  such  offense 
and  the  merchandise  so  unladen  shall  be  forfeited,  except  in  cas( 
of  some  unavoidable  accident,  necessity,  or  distress  of  weather.  Ii 
case  of  such  unavoidable  accident,  necessity,  or  distress,  the  maste: 
of  such  vessel  shall  give  notice  to,  and,  together  with  two  or  mon 
of  the  officers  or  mariners  on  board  such  vessel,  of  whom  the  mati 
or  other  person  next  in  command  shall  be  one,  shall  make  proo 
upon  oath  before  the  collector,  or  other  chief  officer  of  the  customj 
of  the  district,  within  the  limits  of  which  such  accident,  necessity 
or  distress  happened,  or  before  the  collector,  or  other  chief  officer  o 
the  collection-district,  within  the  limits  of  which  such  vessel  shall  firsi 
afterward  arrive,  if  the  accident,  necessity,  or  distress  happened  not 
within  the  limits  of  any  district,  but  within  four  leagues  of  the  coast 
of  the  United  States.  The  collector,  or  other  chief  officer,  is  hereb} 
authorized  and  required  to  administer  such  oath. 
Act  March  2,  1799,  c.  22,  §  27,  1  Stat.  648. 

Notes  of  Decisioiis 


Scope  of  act  (n  general .f— What  con- 
stitutes a  violation.  U.  S.  v.  The  Vir- 
gin (C.  C.  1806)  Fed.  Cas.  No.  16,625. 

If,  for  the  purpose  of  exchanging 
cargo,  vessels  rendezvous  at  a  place 
within  four  leagues  of  the  shore,  and 
one  of  them  then  tows  the  others  be- 
yond the  four-league  line,  where  the 
exchange  is  made,  then  the  continued, 
concerted,  necessary  action  for  the  ef- 
fectuation of  that  purpose,  including 
the  towing  out,  should  probably  be  con- 
sidered as  a  part  of  the  actual  exchange, 
being  a  part  of  the  res  gestae  of  the 
offense  which  the  statute  wasr  intended 
to  prevent.  U.  S.  v.  The  Coquitlam 
(D.  O.  1893)  57  Fed.  706,  questions 
certified  to  and  determined  The  Ooquit- 
laili  V.  U.  S.  (1896)  16  S.  Ot  1117,  163 
U.  S.  346,  41  L.  Ed.  184. 

—  "Arrival."— A  vessel  is  not  con- 
sidered to  arrive  so  as  to  be  regarded 
as  importing  her  cargo,  unless  she  ar- 
rives within  a  port,  and  with  the  intent 
to  enter  her  cargo.  Harrison  v.  Vose 
(1850)  9  How.  372,  381,  13  L.  Ed.  179; 
The  Cargo  ex  Lady  Essex  (D.  0. 1889) 
39  Fed.  765,  767. 

A  vessel  driven  ashore  by  stress  of 
weather  has  not  "arrived**  within  the 
limits  of  the  collection  district,  and  the 
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unlading  of  her  cargo  without  aathorit} 
of  the  customs  ofi&cer  does  not  subject 
it  to  forfeiture.  The  Cargo  ex  Ladj 
Essex  (D.  C.  1889)  39  Fed.  765,  767. 

When  a  vessel  comes  within  foui 
leagues  of  the  shore  of  the  United 
States,  and  makes  a  transfer  of  mer- 
chandise with  another  vessel  there, 
without  authority  from  the  revenue  of- 
ficers, it  should  be  held  to  have  "ar- 
rived" there,  and  be  treated  as  a  ves- 
sel "bound"  to  the  United  States.  U. 
S.  V.  The  Coquitlam  (D.  0.  1893)  57 
Fed.  706. 

—  Before  coming  to  proper  place  of 
dl8charge.F— The  unlading  of  rum  from 
a  vessel  before  arrival  at  her  port  of 
discharge  is  an  offense  under  this  sec- 
tion, and  not  under  sections  5563,  5564, 
post.  U.  S.  V.  Brant  (O.  C.  1806) 
Fed.  Cas.  No.  14,637. 

This  section  applies  to  vessels  which 
have  not  reached  their  port  of  destina- 
tion and  discharge.  The  Industry  (C. 
C.  1812)   Fed.  Cas.  No.  7,028. 

This  section,  and  not  sections  5563- 
5565,  post,  applies  where  the  goods  im- 
ported are  unladen  before  the  vessel 
has  arrived  at  a  port  or  place  within  a 
collection  district.  The  Active  (D.  C. 
1866)  Fed.  Cas.  No.  3a 
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—  Wrecked  good8.F— This  section 
I  not  apply  to  wrecked  goods  brought 
shore.  Peisch  v.  Ware  (1808)  4 
nch,  347,  363,  2  L.  Ed.  643. 

''here  ^a  vessel  has  been  driven 
jre  by  stress  of  weather,  the  unload- 
of  her  cargo  without  authority  of 
customs  officer  does  not  subject 
>  forfeiture,  although  no  notice  was 
>n  of  the  contingency  which  made 
i  unloading  necessary.  The  Cargo 
Lady  Essex  (D.  C.  1889)  39  Fed. 

—  "Persons  In  com  m  and."— The 
nsion  making  the  unlading  an  of- 
se  applies  only  to  the  captain  and 
;e.  U.  S.  V.  Smith  (0.  C.  1808) 
.  Gas.  No.  16.343. 

—  "Bound  to  the  United  States."— 
s  section  is  not  violated  by  an  un- 
ng  and  transfer  of  cargo  after  ves- 

have  casually  arrived  within  the 
ts  of  a  collection  district,  if  they 
not  bound  to  the  United  States, 
have  no  cargo  destined  to  be  un- 
!n  in  the  United  States.  The  Co- 
lam  (1896)  77  Fed.  744.  23  O.  C. 
138^  reversing  (D.  C.  1893)  57  Fed. 

navoidable  accident,  necessity,  or 
ress^— The  defense  that  goods  were 
iden  by  unavoidable  accident,  neces- 
,  or  distress  is  not  admissible  un- 
f  the  requisite  proofs  thereof  were 
ie  before  the  collector,  or  were  pre- 
ted  by  inevitable  accident,  etc.  U. 
7.  Hayward  (O.  C.  1815)  Fed.  Cas. 
15,336. 

rhat  constitutes  a  case  of  unavoida- 
acddent,  necessity,  and  distress.    Id. 

orfeitures.— Unloading    goods    with- 
a  permit  before  reaching  port  of 

tination  does  not  cause  a  forfeiture 

the  ship.     U.  S.  v.  The  Hunter  (C. 

L806)  Fed.  Cas.  No.  15,428. 
forfeiture    for   unlading   imported 

ds  before  reaching  port  of  discharge 


applies  to  both  foreign  and  American 
vessels.  The  Betsy  (C.  C.  1818)  Fed. 
Cas.  No.  1,365. 

A  forfeiture  of  goods  for  a  violation 
of  the  revenue  laws  will  not  be  im- 
posed, unless  the  owner  of  such  goods 
or  his  agent  had  been  guilty  of  an  in- 
fraction of  such  laws.  The  act  of  a 
trespasser,  or  one  having  no  interest 
in  the  goods,  will  not  have  that  effect. 
The  Cargo  ex  Lady  Essex  (D.  C.  1889) 
39  Fed.  765,  767. 

Evidence.^The  admission  of  the 
goods  to  entry  is  not  evidence  either 
that  the  proofs  were  furnished,  or  of 
the  existence  of  accident,  necessity,  or 
distress.  U.  S.  v.  Hayward  (C.  C. 
1815)  Fed.  Cas.  No.  15,336. 

Proof  that  the  fact  of  an  intended  il- 
legal importation  was  previously  known 
to  the  revenue  officers,  and  that  they 
acteiil  thereon  in  making  the  seizure,  is 
admissible.  U.  S.  v.  Nine  Trunks  (C. 
C.  1878)  Fed.  Cas.  No.  15,886. 

A  forfeiture  of  the  cargo  of  the  E.  was 
claimed  on  the  ground  that  it  had  been 
imported  without  payment  of  duties. 
The  information  averred  that  the  cargo 
had  been  sold  to  the  master  of  the  E. 
by  the  master  of  the  V.  Held,  that  it 
would  be  presumed,  for  the  purpose  of 
sustaining  the  information  against  a  de- 
murrer, that  the  sale  took  place  under 
such  circumstances  as  to  constitute  it 
a  legal  sale,  and  that  the  master  of  the 
y.  had  authority  to  make  the  sale. 
The  Cargo  ex  Lady  Essex  (D.  C.  1889) 
39  Fed.  765. 

Cited     without    definite    application. 

Constable  v.  National  S.  S.  Co.  (1894) 
14  Sup.  Ct  1062,  1071,  154  U.  S.  51, 
39  L.  Ed.  903;  U.  S.  v.  1,150% 
Pounds  of  CeUuloid  (1897)  82  Fed.  627, 
631,  27  C.  C.  A.  231;  The  Saratoga 
(D.  C.  1881)  9  Fed.  322,  324;  Ho- 
garth Shipping  Co.  v.  Federal  Sugar 
Refining  Co.  (D.  C.  1909)  174  Fed. 
278,  280. 


1556.  (R.  S.  §  2868.)  Forfeiture  for  unlawful  transfer. 
i  any  merchandise,  so  unladen  from  on  board  any  such  vessel, 
lU  be  put  or  received  into  any  other  vessel,  except  in  the  case  of 
:h  accident,  necessity,  or  distress,  to  be  so  notified  and  proved,  the 
ster  of  any  such  vessel  into  which  the  merchandise  shall  be  so 
:  and  received,  and  every  other  person  aiding  and  assisting  there- 
shall  be  liable  to  a  penalty  of  tteble  the  value  of  the  merchandise. 
1  the  vessel  in  .which  they  shall  be  so  put  shall  be  forfeited. 

Act  March  2,  1799,  c.  22,  §  28,  1  Stat.  648. 

Provisions  that  no  vessel  used  by  a  common  carrier  shall  be  subject  to  for- 
feiture for  violation  of  revenue  laws  unless  it  appears  that  the  owners  or 
masters  of  such  vessel  were  a  consenting  party  or  privy  to  the  illegal  act, 
were  made  by  Act  Feb.  8,  1881,  c.  34,  post,  §  5766. 


Notes  of 

iolatlon  of  act  in  general .^This  sec- 
L  is  not  violated  by  an  unlading  and 
isfer  of  cargo  after  vessels  have 
aally  arrived  within  the  limits  of 
collection  district,  if  they  are  not. 
nd  to  the  United  States,  and  have 
cargo  destined  to  be  unladen  in  the 


Decision* 

United  States.  The  Coquitlam  (1898) 
77  Fed.  744,  23  C.  C.  A.  438,  revers- 
ing (D.  C.  1893)  57  Fed.  706. 

The  reception  by  one  vessel  of  goods 
unladen  from  another  without  a  per- 
mit subjects  the  receiving  vessel  to  for- 
feiture, irrespective  of  a  fraudulent  in- 


(6671) 


§  6556  COLLBCTION  OF  DUTIES  UPON  IMPORTS  (Tit.  3 

tent  on  the  part  of  her  officers.    The  Cas.    No.    13328,    and    distinKuisluii 

Ploughboy  (D.  0.  1859)  Fed.  Cas.  No.  The    Cargo    ex    Lady    Essex    (D.     C 

llt229.  1889)  39  Fed.  765,  and  questions  cex 

The  facts  that  efforts  were  made  to  tified   to  and  determined  The  Goquit 

find  an  officer,  which  were  unsuccess-  lam  ▼.  U.  S.  (1898)  16  Sup.  Ct  llll 

ful  on  account  of  the  lateness  of  the  163  U.  S.  846,  41  L.  Ed.  184. 

hour,    and   that   the    master    was   im-  When    a    vessel    comes    within    fou 

patient  to  proceed,  furnish  no  legal  ex-  leagues    of   the    shore    of    the   Unite 

cuse.    Id.  States,  and  makes  a  transfer  of  mei 

Acts  of  congress  declaring  forfeitures  chandise    with    another    vessel    then 

of  vessels  and  cargoes  for  violation  of  without  authority  from  the  revenue  oi 

the  revenue  laws  are  not  to  be  constru-  ficers,  it  should  be  held  to  have   "ai 

ed    with    the    strictness   applicable    to  rived"  there,  and  be  treated  as  a  ves 

penal  laws,  but  rather  so  as  to  accom-  gel  "bound"  to  the  United  States.     Ic 
plish  the  purpose  for  which  they  were 

intended.    U.  S.  v.  The  Coquitlam  (D.  Cited    without    definite    applleatioi 

0.   1893)    67  Fed.   706,  foUowing  Ten  The  Saratoga  (D.  C.  1881)  9  Fed.  325 

Cases    of   Opium    (D.    G.   1864)    Fed.  324. 

§  5557.  (R.  S.  §  2869,  as  amended,.  Act  June  5,  1894,  c.  92,  §  2. 
Permits. 
The  collector  jointly  with  .the  naval  officer,  if  any,  or  alone  wher 
there  is  none,  shall,  according  to  the  best  of  his  or  their  judgment  o 
information,  make  a  gross  estimate  of  the  amount  of  the  duties  o: 
the  merchandise  to  which  the  entry  of  any  owner  or  consignee,  hi 
factor  or  agent  shall  relate,  which  estimate  shall  be  indorsed  upoi 
such  entry  and  signed  by  the  officer  making  the  same.  The  amoun 
of  the  estimated  duties  having  been  first  paid,  or  secured  to  be  paic 
pursuant  to  the  provisions  of  this  title,  the  collector  shall,  togethe 
with  the  naval  officer,  where  there  is  one,  or  alone  where  there  i 
none,  grant  a  permit  to  deliver  the  merchandise,  whereof  entry  ha 
been  so  made,  and  then,  and  not  before,  it  shall  be  lawful  to  delive 
the  merchandise. 

Act  March  2,  1799,  c.  22,  §  49,  1  Stat.  664.  Act  June  5,  1894,  c  92,  |  2,  2 
Stat.  86. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  hy  striking  on 
after  the  words  ''grant  a  permit  to"  the  word  "land,"  and  by  inserting  in  plac 
thereof  the  word  "deliver,"  and  by  striking  out  after  the  words  "it  shall  b 
lawful  to"  the  word  "land,"  and  by  inserting  in  place  thereof  the  word  "dc 
liver,"  as  set  forth  here,  by  Act  June  6,  1894,  c.  92,  last  cited  above. 

Provisions  for  permits  for  immediate  lading  or  unlading  of  vessels  admitte 
to  preliminary  entry  were  made  by  Act  Feb.  13,  1911,  c  46,  §  4,  post,  {  5562 

Cited    without    definite    application,  15  Sup.  Ct  642,  644,  157  U.  S.  352,  3 

Porter   v.    Beard    (1888)    8    Sup.    Ct.  L.    Ed.    730;     Saltonstall    v.    Birtwe! 

554,  555,  124  U.  S.  429,  31  L.  Ed.  490;  (1895)   66  Fed.  969,  14  C.  C.  A.  20 

Davies  v.  Miller  -(1889)  9  Sup.  Ct.  560,  (affirmed  [1896]  17  Sup.  Ct  19,  164  I 

130  U.   S.  284,  32  L.  Ed.  932;    Con-  S.  54,  41  L.  Ed.  348);    U.  S.  v.  Leg 

stable  V.  National  S.  S.  Co.  (1894)  14  (1901)  105  Fed.  930,  933,  45  C.  a  i 

Sup.  Ct  1062,  1071,  154  U.  S.  51,  38  134. 
L.  Ed.  903;   Barney  v.  Richard  (1895) 

§  5558.  (R.  S.  §  2870.)     What  a  permit  must  state. 

All  permits  shall  specify,  as  particularly  as  may  be,  the  merchan 
dise  to  be  delivered,  namely,  the  number  and  description  of  the  pack 
ages,  whether  trunk,  bale,  chest,  box,  case,  pipe,  hogshead,  barrel 
keg,  or  any  other  packages  whatever,  with  the  mark  and  number  o 
each  package,  and,  as  far  as  circumstances  will  admit,  the  content 
thereof,  together  with  the  names  of  the  vessel  and  master,  in  whicl 
and  the  place  from  whence  they  were  imported ;  and  no  merchandise 
shall  be  delivered  by  any  inspector  or  other  officer  of  the  custom 
that  does  not  fully  agree  with  the  description  thereof  in  such  permit 
Act  March  2,  1799,  c.  22,  f  49,  1  Stat  664. 

Cited     without    definite    application,      Refining   Co.    (D.  C.  1909)    174   Fee 
Hogarth  Shipping  Co.  y.  Federal  Sugar      278,  280. 
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(R.  S.  §  2871.  Repealed.) 
"Xliis  section,  providing  for  the  granting  of  a  special  license  to  unlade  at 
Lght,  and  the  amendment  thereof  by  Act  June  30,  1906,  c  3909,  34  Stat  633, 
rere  repealed  by  section  6  of  Act  Feb.  13,  1911,  c  64,  the  preceding  sections 
f  which,  are  set  forth  post,  §§  5559-5562,  5671.  Said  sections  were  substi- 
Qtes  for  the  proyisions  so  repealed. 

559.    (Act  Feb.  13,  1911,  c.  46,  §  1.)     License  to  lade  or  unlade 
at  night. 

rpon  arrival  at  any  port  in  the  United  States  of  any  vessel  or 
er  conveyance  from  a  foreign  port  or  place,  either  directly  or 
'way  of  another  port  in  the  United  States,  or  upon  such  arrival 
m  another  port  in  the  United  States  of  any  vessel  or  other  con- 
^ance  belonging  to  a  line  designated  by  the  Secretary  of  the  Treas- 
r  as  a  common  carrier  of  bonded  merchandise,  and,  after  due  re- 
't  and  entry  of  such  vessel  in  accordance  with  existing  law  or  due 
>ort,  under  such  regulations  as  the  Secretary  of  the  Treasury  may 
iscribe,  of  the  arrival  of  such  other  conveyances,  the  collector  of 
stoms,  with  the  concurrence  of  the  naval  officer  at  ports  where  there 
a  naval  officer,  shall  grant,  upon  proper  application  therefor,  a 
ecial  license  to  lade  or  unlade  the  cargo  of  any  such  vessel  or  other 
nveyance  at  night;  that  is  to  say,  between  sunset  and  sunrise. 
6  Stat.  899.) 

This  section  and  the  three  sections  next  following  were  part  of  an  act  en- 
titled **An  act  to  provide  for  the  lading  or  unlading  of  vessels  at  night,  and 
the  preliminary  entry  of  vessels,  and  for  other  purposes." 

Section  5  of  the  Act  is  set  forth  post,  §  5571. 

Section  6  of  the  Act  repealed  provisions  of  the  same  nature  made  by  R.  S. 
{  2871,  amended  by  Act  June  30,  1906,  c.  3909,  34  Stat.  633. 

Act  June  5,  1894,  c.  92,  §  1,  28  Stat.  85,  and  the  amendment  thereof  by  Act 
May  31,  1900,  c.  600,  31  Stat.  249,  were  also  repealed  by  said  section  6. 

Notes  of  Deoisioiis 

Decision  under  prior  act^See  Con-      Ed.  903;    The  Egypt  (D.  C.  1885)  25 
table  V.  National  S.  S.  Co.  (1894)  14      Fed.  320,  331,  333. 
up.  Ct.  1062,  1071,  154  U.  S.  51,  38  L. 

5560.  (Act  Feb.  13,  1911,  c.  46,  §  2.)     Preliminary  entry  of  vessel 
to  boarding  officer,  and  lading  or  unlading  thereupon. 

The  master  of  any  vessel  from  a  foreign  port  or  place,  upon  ar- 
ival  within  a  customs  collection  district  of  the  United  States, 
ound  to  a  port  of  entry  in  such  district,  may  make  preliminary  entry 
f  the  vessel  by  making  oath  or  affirmation  to  the  truth  of  the  state- 
lents  contained  in  his  original  manifest  and  delivering  his  said  origi- 
al  manifest  to  the  customs  officer  who  shall  board  such  vessel  within 
uch  district,  with  a  copy  of  said  original  manifest  for  the  use  of  the 
aval  officer  at  ports  where  there  is  a  naval  officer ;  whereupon,  upon 
rrival  at  the  wharf  or  place  of  discharge,  the  lading  or  unlading  of 
he  cargo  of  such  vessel  may  proceed,  by  both  day  and  night,  under 
uch  regulations  as  the  Secretary  of  the  Treasury  may  prescribe. 
36  Stat.  900.) 

5561.  (Act  Feb.  13,  1911,  c.  46,  §  3.)     Bond  for  special  license  to 
lade  or  unlade  at  night. 

Before  any  such  special  license  to  lade  or  unlade  at  night  shall 
le  granted  and  before  any  permit  shall  be  issued  for  the  immediate 
ading  or  unlading  of  any  such  vessel  after  preliminary  entry,  as 
lereinbefore  provided,  either  by  day  or  by  night  the  master,  owner, 
Lgent,  or  consignee  of  such  vessel  or  other  conveyance  shall  make 
)roper  application  therefor  and  shall  at  the  same  time  execute  and 
leliver  to  the  United  States,  through  the  collector  of  customs,  a 
jood  and  sufficient  bond,  in  a  penal  sum  to  be  approved  by  the  said 
:ollector,  conditioned  to  indemnify  and  save  the  United  States  harm- 
^5s  from  any  and  all  losses  and  liabilities  which  may  occur  or  be  oc- 
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casioned  by  reason  of  the  granting  of  such  special  license  or  the  is 
suing  or  granting  of  such  permit  for  immediate  lading  or  unlading 
or  the  master,  owner,  agent,  consignee,  or  probable  consignee,  a; 
aforesaid,  may  execute  and  deliver  to  the  United  States,  in  like  man 
ner  and  form,  a  good  and  sufficient  bond,  in  the  penal  sum  of  fift] 
thousand  dollars,  conditioned  to  indemnify  and  save  the  United  State; 
harmless  from  any  and  all  losses  and  liabilities  which  may  occur  oi 
be  occasioned  by  reason  of  the  granting  of  such  special  licenses  and  th< 
issuing  or  granting  of  such  permits  for  immediate  lading  or  unlading 
by  day  and  night  during  a  period  of  six  months.     (36  Stat.  900.)  ' 

§  5562.  (Act  Feb.  13, 1911,  c.  46,  §  4.)  Issue  of  special  licenses  anc 
permits. 
Application  having  been  duly  nlade  and  the  required  bond  hav 
ing  been  duly  executed  and  delivered,  special  license  or  licensee 
to  lade  or  unlade  at  night  after  regular  entry  of  vessels,  and  du< 
report  of  other  conveyances,  may  be  granted,  and  a  permit  or  per 
mits  may  be  issued  for  the  immediate  lading  and  unlading,  by  day  anc 
night,  of  vessels  admitted  to  preliminary  entry,  or  of  other  conveyance: 
of  which  due  report  of  arrival  has  been  made:  Provided,  That  th< 
provisions  of  this  Act  shall  extend  and  be  applicable  to  any  vessels  oi 
other  conveyances  bound  to  a  port  of  entry  in  the  United  States  tc 
be  unladen  at  a  port  of  delivery  or  to  be  unladen  at  a  place  of  discharg< 
designated  by  the  Secretary  of  the  Treasury  under  the  provisions  oi 
section  twenty-seven  hundred  and  seventy-six  of  the  Revised  Stat- 
utes as  amended :  Provided  further,  That  when  preliminary  entry  of  2 
vessel  shall  be  made  by  the  master  as  herein  provided  he  shall  not  be 
relieved  from  making  due  report  and  entry  of  his  vessel  at  the  custom- 
house in  accordance  with  existing  law,  and  any  liability  of  the  master 
or  owner  of  any  such  vessel  to  the  owner  or  consignee  of  any  mer- 
chandise landed  from  her  shall  not  be  affected  by  the  granting  of  such 
special  license,  but  such  liability  shall  continue  until  the  merchandise 
is  properly  removed  from  the  dock  whereon  the  same  may  be  landed. 
(36  Stat.  900.) 

The  use  of  the  term  **port  of  delivery"  was  discontinued,  and  all  ports  of  de- 
livery not  made  ports  of  entry  were  abolished,  by  section  2  of  the  Plan  of  Re- 
organization of  the  Customs  Service  pursuant  to  the  provisions  of  Act.  Aug. 

24,  1912,  c.  355,  §  1,  ante,  |  5327. 

R.  S.  §  2776,  mentioned  in  this  section,  is  set  forth  ante,  §  5472. 

§  5563.  (R.  S.  §  2872,  as  amended,  Act  June  26,  1884,  c.  121,  §  25.) 
Time  of  delivery. 
Except  as  authorized  by  the  preceding  section,  no  merchandise 
brought  in  any  vessel  from  any  foreign  port  shall  be  unladen  or  de- 
livered from  such  vessel  within  the  United  States  but  in  open  day — 
that  is  to  say,  between  the  rising  and  the  setting  of  the  sun — Except 
by  special  license  from  the  collector  of  the  port,  and  naval  officer 
of  the  same,  where  there  is  one,  for  that  purpose,  nor  at  any  time 
without  a  permit  from  the  collector,  and  naval  officer,  if  any,  for 
such  unlading  or  delivery. 

Act  March  2,  1799,  c.  22,  §  50,  1  Stat  665.    Act  June  26,  1884,  c  121,  S 

25,  23  Stat.  59. 

The  "preceding  section,"  R.  S.  §  2871,  mentioned  in  this  section,  was  re- 
pealed by  section  6  of  Act  Feb.  13,  1911,  c  46,  sections  1-4  of  which  are  set 
forth  ante,  §§  5559-5562. 

This  section  as  enacted  in  the  Revised  Statutes,  was  amended  by  Act  June 

26,  1884,  c.  121,  §  25.  23  Stat.  59,  by  adding  at  the  end  of  the  section  the  fol- 
lowing provision:  *'When  the  license  to  unlade  between  the  setting  and  rising 
of  the  sun  is  granted  to  a  sailing  vessel  under  this  section,  a  fixed,  uniform, 
and  reasonable  compensation  may  be  allowed  to  the  inspector  or  inspectors  for 
services  between  the  setting  and  rising  of  the  sun,  under  such  regulations  as 
the  Secretary  of  the  Treasury  may  prescribe  to  be  received  by  the  coUector 
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3m  the  master,  owner,  or  consignee  of  the  vessel,  and  to  be  paid  by  bim  to 
e  inspector  or  inspectors.*'  This  provision  was  superseded  by  provisions  of 
e  same  nature  made  by  Act  Feb.  13,  1911,  c.  46,  §  5,  post,  f  5571. 

Notea  of  Deoiaioiui 


till 


le  of  act  in  general.— What  con- 
is  unloading  goods  without  a  per- 
U.  S.  V.  The  Virgin  (C.  C.  1806) 
^as.  No.  16,625. 

prohibition  of  unloading  without 
mit  applies,  though  the  port  is 
at  originally  intended  for  the  port 
Bcharge.      The    Industry    (C.    0. 

Fed.  Cas.  No.  7,028. 
ion  5555,  ante,  and  not  this  sec- 
ipplies  where  the  goods  imported 
oladen  bef^e  the  vessel  has  ar- 
within  a  collection  district.  The 
i  (D.  C.  1866)  Fed.  Cas.  No.  33. 
ds  landed  without  a  permit, 
1  by  the  unlawful  act  of  the  mas- 
ad  without  the  knowledge  or  con- 
of  the  owner  or  consignee,  are 
t  to  forfeiture.     U.  S.  v.  Twenty 

of  Matches  (D.  C.  1868)  Fed. 
»^o.  16.559. 

[able  goods,  imported  as  passen- 
baggage,  where  no  attempt  was 

to  have  them  passed  as  such, 
he  owner,  without  knowledge  of 
seizure,  offered  them  with  cor- 
ills  of  lading  and  moneys  for  en- 
:  the  customhouse,  held  not  for- 
[e.  U.  S.  V.  Ninety-Five  Boxes, 
D.  C.  1874)  Fed.  Cas.  No.  15,891. 
fllegal  unlading  after  arrival  at 
should  be  prosecuted  under  this 
Q.  The  Coquitlam  (D.  C.  1893) 
sd.  706,  713,  questions  certified 
?reme  Court  (1895)  70  Fed.  336. 

C.  A.  674;  questions  answered 
)  16  Sup.  Ct.  1117,  163  U.  S. 
41  L.  Ed.  184,  and  reversed 
)  77  Fed.  744,  23  C.  C.  A.  438. 
ire  a  person  arriving  In  the 
1  States  took  with  him  from  the 

articles  which  he  had  willfully 
id  to  declare  to  the  customs  offi- 
he  was  guilty  of  unloading  mer- 
Lse  without  a  permit,  in  viola- 
)f  this  section.  U.  S.  v.  218% 
s  Loose  Emeralds  (D.  C.  1907) 
ed.  643,  judgment  affirmed  218% 
B  Loose  Emeralds  v.  U.  S.  (1907) 
^ed.  839.  83  C.  C.  A.  475. 

"Merchandise."— This  section 
s    to    goods    the    importation    of 

was  prohibited  by  law.  Har- 
V.  U.  S.  (1814)  .  12  U.  S.  (8 
h)  109,  3  L.  Ed.  504. 
er  dollars  are  "goods,  wares,  and 
andize,"  for  the  landing  of  which 
nit  from  the  customhouse  is  nec- 
r.  The  Elizabeth  and  Jane  (C. 
22)  Fed.  Cas.  No.  4,355. 
•urtenances  or  equipments  of  a 
purchased  bona  fide  for  its  use, 
i>e  landed  without  a  permit.  U. 
Chain  Cable  (0.  0.  1836)  Fed. 
No.  14,776. 

ds  free  of  duty  cannot  be  law- 
unladen  and  delivered  without  a 
in  permit  from  the  collector  and 

officer.     U.  S.  v.  The  Sarah  B. 


Harris  (0.  C.  1870)  Fed.  Cas.  No, 
16,223. 

A  vessel  is  not  forfeited  by  the  land- 
ing without  a  permit  of  two  gallons  of 
brandy,  taken  on  board  by  a  seaman 
for  his  own  use  on  the  voyage  home. 
The  Sarah  Bernice  (D.  C.  1867)  Fed. 
Cas.  No.  12.343. 

Croods  are  subject  to  forfeiture, 
though  they  were  the  product  of  the 
United  States,  and  simply  transported 
to  a  foreign  country,  and  were  exempt 
from  duty,  and  all  tiie  laws  and  regu- 
lations relating  to  such  transit  had 
been  complied  with.  U.  S.  v.  Twenty 
Cases  of  Matches  (D.  C.  1868)  Fed. 
Cas.  No.  16,559. 

Cases  of  goods  landed  with  the  own- 
er's personal  baggage  are  subject  to 
forfeiture.  U.  S.  v.  Three  Cases. 
Marked  A.  D.  1,  2,  and  3  (D.  0.  1873) 
Fed.  Cas.  No.  16,498. 

The  compass  of  a  steamship,  being 
part  of  its  apparel  and  tackle,  is  not 
"merchandise."  U.  S.  Vl  Fry  (D.  C. 
1892)  48  Fed.  713,  following  Same  v. 
Chain  Cable  (0.  C.  1836)  Fed.  Cas. 
No.  14,776. 

—  "From  any  foreign  port."— Ves- 
sel forfeited  for  unlading  foreign  goods 
without  a  permit,  etc.,  although  not  ac- 
tually brought  by  her  from  a  foreign 
port,  but  transshipped  into  her  on  the 
homeward  voyage.  The  Harmony  (0. 
O.  1812)  Fed.  Cas.  No.  6,081. 

A  vessel  engaged  in  the  coasting 
trade,  having  goods  on  board,  which 
have  not  paid  duties,  is  not  within 
the  provision  as  to  landing  foreign 
goods  without  a  permit.  Jackson  v. 
U.  S.  (C.  C.  1826)  Fed.  Cas.  No.  7.149. 

Mackerel,  the  property  of  an  Ameri- 
can citizen,  caught  in  an  American 
vessel  by  an  American  seaman,  and 
t  shipped  in  an  American  vessel  from  a 
foreign  port  of  transshipment,  cannot 
be  landed  without  a  written  permit. 
U.  S.  V.  The  Sarah  B.  Harris  (C.  C. 
1870)   Fed.   Cas.   No.   16.223. 

A  vessel,  arriving  from  a  foreign 
port,  is  forfeited  by  landing  goods 
without  a  permit  from  the  collector 
after  her  arrival  in  the  port  of  dis- 
charge. The  John  C.  Brooks  (D.  C. 
1861)    Fed.   Cas.   No.   7,336. 

Goods  of  whatever  growth  or  manu- 
facture brought  from  a  foreign  port  or 
place,  and  landed  at  a  port  or  place 
within  the  United  States  without  a 
permit,  are  forfeited.  In  re  Ten  Cas- 
es of  Opium  (D.  C.  1864)  Fed.  Cas. 
No.  13.828. 

Opium  shipped  from  San  Francisco 
to  Portland  by  the  way  of  Victoria, 
B.  C,  and  taken  ashore  there,  for 
however  short  a  time,  cannot  be  land- 
ed by  the  same  vessel  at  Portland 
without  a  permit     Id. 

The  carrying  out  of  salt,  and  its  re- 
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turn  to  the  port  of  departure  by  a 
fishing  yessel,  which  touched  at  a  for- 
eign port,  is  not  a  bringing  of  goods 
from  a  foreign  port  The  E.  K.  Dres- 
ser (D.  0.  1879)  Fed.  Cas.  No.  4,324. 

—  "Unlading  or  delivery."— Goods 
were  taken  at  night  in  a  boat  from  the 
vessel,  and  when  partly  unloaded  on 
the  wharf  defendant  was  discovered, 
and  the  goods  were  all  returned  to  the 
vessel.  Held  not  a  landing.  U.  S.  v. 
Smith  (0.  a  1808)  Fed.  Cas.  No.  16,- 
a43. 

The  removal  of  dutiable  goods  from 
the  vessel  to  the  wharf  is  an  unlading, 
and,  where  no  permit  was  granted, 
will  subject  them  to  a  forfeiture.  U. 
S.  V.  Nine  Trunks  (O.  €.  1877)  Fed. 
Cas.  No.  15,885. 

The  transshipment  of  a  cargo  from 
one  vessel  to  another,  while  lying  at  a 
wharf  in  port,  is  an  unlading  and  de- 
livery. The  Fame  (D.  C.  1858)  Fed. 
Cas.  No.  4,633. 

A  discharge  of  cargo  into  lighters  is 
not  an  unloading  of  them.  U.  S.  v. 
The  Express  (D.  0.  1858)  Fed.  Cas. 
No.  15,066. 

—  "Permit."— Goods  landed  under 
a  permit  obtained  by  collusion  with  a 


deputy  collector  are  forfeited,  as  su< 
permit  is  void.  Bottomley  v.  U.  S.  O 
C.  1840)  Fed.  Cas.  No.  1,688. 

A  permit  obtained  by  fraud  or  f 
oral  permit  from  the  custom  officer  ' 
land  goods  will  not  save  a  forfeitur 
The  Sarah  B.  Harris  (D.  C.  1»6: 
Fed.  Cas.  No.  12,344. 

—  I  ntention^— Innocence  of  intei 
tion  cannot,  any  more  than  ignoraiK 
of  law,  afford  a  defense  to  the  masti 
or  owner  of  a  vessel  for  a  violation  < 
this  act  U.  S.  v.  The  Sarah  B.  Hai 
ris  (C.  0.  1870)  Fed.  Cas.  No.  16,22: 
Same  v.  The  Cuba  (D.  O.  1869)  I 
.14,898. 

Cited    without    definite    applicatioi 

The  John  Griffin  (1872)  15  WaU.  2i 
33,  21  L.  Ed.  80;  Friedenstein  v.  X 
S.  (1888)  8  Sup.  Ct  838,  839,  125  X 
S.  224,  31  L.  Ed.  736;  U.  S.  v.  Or 
Pearl  Necklace  (1901)  111  Fed.  16- 
169,  49  C.  C.  A.  287,  56  L.  R.  A.  13< 
One  Pearl  Chain  v.  U.  S.  (1903)  12 
Fed.  371,  374,  59  C.  C.  A.  499;  Th 
Egypt  (D.  C.  1885)  25  Fed.  320,  322 
U.  S.  V.  A  Lot  of  Jewelry,  etc  (I>.  C 
1894)  59  Fed.  684,  687;  Same  v.  On 
Pearl  Necklace  (D.  C.  1900)  105  Fee 
357. 


§  5564.  (R.  S.  §  2873.)     Penalty  for  unlawful  delivery. 

If  any  merchandise  shall  be  unladen  or  delivered  from  any  ves 
sel,  contrary  to  the  preceding  section,  the  master  of  such  vessel,  an( 
every  other  person  who  •  shall  knowingly  be  concerned,  or  aiding 
therein,  or  in  removing,  storing,  or  otherwise  securing  such  mer 
chandise,  shall  each  be  liable  to  a  penalty  of  four  hundred  dollars  foi 
each  offense,  and  shall  be  disabled  from  holding  any  office  of  trust  oi 
profit  under  the  United  States,  for  a  term  not  exceeding  seven  years 
and  the  collector  of  the  district  shall  advertise  the  name  of  such  per- 
son in  a  newspaper  printed  in  the  State  in  which  he  resides,  withic 
twenty  days  after  each  respective  conviction. 
Act  March  2,  1799,  c.  22,  §  50,  1  Stat.  665. 

Notei  of  Deoision* 


Construction    In    genera].F— Where    a 

person  is  selling  goods  in  his  posses-  ' 
sion  which  he  concedes  to  have  been 
smuggled,  he  is  guilty  of  keeping  or 
storing  goods  with  knowledge  that 
they  were  landed  without  license. 
Walsh  V.  U.  S.  (C.  C.  1847)  Fed. 
Cas.  No.  17,116. 

This  section  is  not  to  be  applied  in 
cases  evidently  outside  of  the  inten- 
tion of  the  statute,  such  as  derelict  or 
salvaged  goods,  or  goods  unladen  in 
case  of  accident  to  save  them  from 
loss,  nor  to  cases  of  unlading  by  a  su- 
perior attacking  force,  nor,  in  Hke 
manner,  where  it  is  affirmatively  shown 
that  it  could  not,  by  any  practicable 
means,  be  prevented  by  the  master  or 
person  in  command.  U.  S.  v.  Curtis 
(D.  0.  1883)   16  Fed.  184. 

As  guilty  knowledge  or  evil  intent 
are  not  necessary  ingredients  in  stat- 
utory crimes  or  penalties,  where  the 
intention  of  the  statute  appears  not  to 
make  them  so,  in  an  action  against  the 
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master  of  a  vessel,  for  anloading 
goods  without  a  permit,  the  master's 
want  of  knowledge  or  of  partidpatioB 
in  the  unlawful  acts  is  no  defense.    Id. 

Liability  of  master  or  other  person 
in  command.— Section  5464,  ante,  de- 
fining "master"  as  any  person  having 
the  chief  charge  or  command  of  a  ves- 
sel, and  this  section  are  to  be  con- 
strued together  as  imposing  only  one 
penalty  for  unlading  without  a  permit, 
viz.,  a  penalty  upon  the  master,  or,  if 
he  be  not  in  command  at  the  time, 
then  upon  the  person  who  is  in  com- 
mand of  the  vessel.  U.  S.  v.  Curtis 
(D.  C.  1883)   16  Fed.   184. 

The  design  of  this  section  is  to  se- 
cure vigilance  on  the  part  of  masters, 
or  the  persons  having  charge  of  the 
vessel,  in  preventing  illicit  traffic, 
which,  by  virtue  of  their  command, 
they  are  presumed  to  be  able  to  pre- 
vent    Id. 

Where  77  packages  of  cigars  were 
secretly   lowered   for   the   purpose  of 
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;liQg  from  the  bows  of  the  steam- 
at  2  o'clock  a.  m.,  while  she 
t  anchor  at  lower  quarantine, 
York  harbor,  while  the  master 
ibsent  from  the  ship,  he  having 
the  day  previous  to  the  New 
custom  house,  15  miles  distant, 
ike  entry  of  the  arrival  of  the 
,  as  he  was  bound  to  do  by  law, 
hat,  though  the  penalty  of  $400 
incurred,  the  suit  should  have 
igainst  the  person  in  actual  com- 
of  the  vessel  at  the  time,  and 
gainst  the  absent  master,  and 
he  latter  was  not  liable.    Id. 


Trial.— Under  prior  statute,  see  U. 
S.  V.  Curtis  (D.  C.  1883)  16  Fed.  184. 

Information.— If  the  information  be 
filed  by  the  district  attorney  on  be- 
half of  the  United  States,  though  ex- 
pressed to  be  for  the  benefit  of  the 
collector  and  all  concerned,  it  will  be 
sufficient.  Walsh  v.  U.  S.  (0.  0. 1847) 
Fed.  Cas.  No.  17,116. 

Cited     without    definite    application, 

Peisch  V.  Ware  (1808)  4  Cranch,  347, 
2  L.  Ed.  643;  Locke  v.  U.  S.  (1813) 
7  Cranch,  339,  344,  3  L.  Ed.  364; 
The  Saratoga  (C.  C.  1883)  15  Fed.  382, 
383;    Id.    (D.  C.   1881)   9  Fed.  322. 


35.  (R.  S.  §  2874.)  Forfeiture  for  unlawful  delivery. 
[  merchandise,  so  unladen  or  delivered  contrary  to  the  provisions 
ction  twenty-eight  hundred  and  seventy-two,  shall  become  for- 
I,  and  may  be  seized  by  any  of  the  officers  of  the  customs ;  and 
e  the  value  thereof,  according  to  the  highest  market  price  of  the 
,  at  the  port  or  district  where  landed,  shall  amount  to  four  hun- 
dollars,  the  vessel,  tackle,  apparel,  and  furniture  shall  be  sub- 
to  like  forfeiture  and  seizure, 
Act  March  2,  1799,  c.  22,  §  50,  1  Stat.  665. 

Notes  of  Deoisioaui 


risions  as  to  forfeiture  of  vessel. 
{§  5766,  5792,  post 
ion  5766,  post,  provides  that  no 
shall  be  subject  to  seizure  by 
I  of  the  penalty  incurred  under 
iction,  unless  it  shall  appear  that 
aster  at  the  time  of  the  alleged 
as  a  consenting  party  or  privy 
0.  The  Saratoga  (C.  0.  1883) 
1.382. 

ds  landed  at  different  times,  but 
the  same  cargo  and  vessel,  may 
[ded  together  to  make  up  the 
Lte  amount  to  forfeit  the  vessel, 
arah  Bernice  (D.  C.  1867)  Fed. 
^o.  12,343. 

feiture  in  generals— As  to  grounds 
feiture,  see  notes  under  §  5563, 

Information  or  libei.— It  is  not 
lary  to  state  the  time  and  place 
>ortation,  nor  the  vessel  in  which 
B  made;  but  It  is  sufficient  to 
that  they  were  unknown.     Locke 

S.    (1813)   7  Cranch,  339,  3  L. 
54. 
rmations    of    seizure    for   forfei- 

are    civil    proceedings    in    rem. 
jnstein  v.   U.   S.    (1888)    8   Sup. 
^8.  839,  842,  125  U.   S.  224,  31 
.  736. 
rmation    must    allege    that    the 

were  unladen  in  some  port  or 
within  a  collection  district,  with- 
permit  from  its  collector,  or  that 
ort  or  district  is  unknown.  U. 
Burnham  (C.  C.  1816)  Fed.  Cas. 
4,690. 

Ibel  for  a  forfeiture  for  a  viola- 
>f  customs  laws  should  substan- 
agree  with  the  terms  of  the  stat- 

The  Betsy  (a  C.  1818)  Fed. 
So.  1,365. 


A  libel  need  not  allege  the  goods  to 
be  of  foreign  growth.     Id. 

Forfeiture  for  landing  goods  under 
a  collusive  permit  may  be  enforced 
upon  a  general  count  charging  that 
the  goods  were  landed  without  a  per- 
mit Bottomley  v.  U.  S.  (C.  C.  1840) 
Fed.   Cas.  No.   1,688. 

Allegations  in  the  libel  as  to  the 
goods  landed  and  their  value  bind  the 
government  The  Sarah  Bernice  (D. 
C.  1867)   Fed.  Cas.  No.  12,343. 

Evidenoew— The   diamonds   seized 

were  claimed  by  a  third  person. 
Held,  that  the  declarations  of  the  per- 
son having  them  in  custody,  made  to 
the  agent  in  regard  to  them  while  he 
was  making  an  official  examination  as 
to  whether  they  should  be  seized  for 
forfeiture,  and  while  he  had  them  in 
his  possession,  were  admissible  against 
the  claimant  as  part  of  the  res  gestae. 
Friedenstein  v.  U.  S.  (1888)  125  U.  S. 
224,  8  Sup.  Ct  838,  31  L.  Ed.  736, 

The  defense  that  the  party  has  been 
prevented  by  inevitable  accident,  ne- 
cessity, or  distress  from  complying  with 
the  requisitions  of  this  section  and  sec- 
tion 5807,  post,  is  not  admissible  un- 
der a  plea  which  simply  puts  in  issue 
a  denial  of  the  facts  constituting  a 
forfeiture  thereunder.  U.  S.  v.  Hay- 
ward  (C.  C.  1815)  Fed,  Cas.  No.  15,336. 

On  an  information  of  forfeiture,  the 
goods  themselves  are  regarded  as  the 
defendant,  and  it  is  no  objection  to 
the  admission  of  proof  of  communica- 
tions made  to  the  revenue  officer  that 
they  were  made  in  the  absence  of  the 
claimant  U.  S.  v.  Nine  Trunks  (C. 
C.  1878)   Fed.   Cas.   No.  15,886. 

Proof  of  foreign  growth  or  manufac- 
ture   of    alleged    unlawfully    imported 
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goods  is  not  necessary.  The  Active 
(D.  C.  1866)  Fed.  Cas.  No.  33. 

Vessel  forfeited  for  smuggling  cigars 
on  the  testimony  of  their  owner,  who 
produced  an  invoice  for  their  shipment 
to  the  place  from  which  the  vessel 
sailed,  and  a  letter  from  the  master  of 
the  vessel  stating  that  they  had  been 
shipped,  and  that  he  had  paid  the  mas- 
ter the  agreed  freight,  though  the  mas- 
ter denied  the  shipment.  The  John 
Griffin  (D.  C.  1870)  Fed.  Cas.  No.  7,- 
348. 

Evidence  is  not  sufficient  to  sustain 
forfeiture  of  vessel  for  smuggling 
where  the  only  evidence  is  that  of  the 
seamen  who  were  arrested  in  the  act 
of  smuggling,  and  promised  immunity 
if  they  would  testify  against  the  ves- 
sel. The  Cleopatra  (D.  C.  1871)  Fed. 
Cas.   No.    2.886. 

—  Trial.— Where,  on  the  trial  of  an 
information,  the  claimants  prayed  the 
court  to  instruct  the  jury  that  the  Unit- 
ed States  were  not  entitled  to  recover 
unless  the  goods  were  unladen  and  de- 
livered without  permits,  and  the  jury 
were  told,  in  reply,  "If  the  permits  were 
obtained  by  fraud  and  improper  means, 
they  were  of  no  effect,  and  a  mere  nul- 
lity, and  the  United  States  were  entitled 
to  recover  if  the  goods  were  imported 
with  the  view  to  defraud  the  revenues," 
it  was  held  that,  whether  or  not  the 
permits  were  obtained  by  fraud  or  im- 
proper means,  was  a  point  in  the  cause 
for  the  jury  to  decide,  and  that  the  in- 
struction was  calculated  to  mislead. 
Caldwell  v.  U.  S.  (1850)  49  U.  S.  (8 
How.)  366,  12  L.  Ed.  1115. 

Where  the  evidence  fully  proved  that 
imported  packages  were  unladen  and 
delivered  ^^thout  the  required  permit, 
the  direction  of  the  court  to  return  a 
verdict  condemning  them  to  the  use  of 
the  government  was  correct.  Four 
Packages  v.  U.  S.  (1878)  97  U.  S.  404, 
412,  24  L.  Ed.  1031. 

Diamonds  were  found  by  a  govern- 
ment agent  at  a  jewelry  store  where 
the  person  having  them  in  charge  was 
trying  to  dispose  of  them,  and  taken  to 
the  custom  house,  where,  after  an  ex- 
amination of  such  person,  they  were  ap- 
praised and  placed  in  the  seizure  room. 
Held,  that  it  was  not  calling  for  a  con- 
clusion of  law  to  ask  the  agent,  "When 
and  where  did  you  make  the  seizure  of 
those  diamonds?"  Friedenstein  v.  U. 
S.  (1888)  125  U.  S.  224,  8  Sup.  Ct  838, 
31  L.  Ed,  736. 

A  libel  for  forfeiture  of  a  vessel 
charging  the  violation  of  certain  provi- 
sions of  the  law  will  be  dismissed  if  the 
facts  do  not  authorize  a  forfeiture,  al- 
though an  offense  against  other  provi- 
sions of  the  same  law  is  shown.  U.  S. 
V.  The  Hunter  (C.  C.  1806)  Fed.  Cas. 
No.  15.428. 

—  Judgments— It  is  wholly  immate- 
rial who  makes  the  seizure,  or  whether 
it  was  irregularly  made  or  not,  or 
whether  the  cause  assigned  originally 
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for  the  seizure  be  that  for  which  1 
condemnation  takes  place,  provided  1 
adjudication  is  for  a  sufficient  cau 
Taylor  v.  U.  S.  (1845)  3  How.  197,  21 
205,  11  L.  Ed.  559. 

Purchaser  or  iienor.^The  Unit 

States  has  no  titie  in  the  goods  until 
election  has  been  made  to  recover  t 
goods  or  their  value,  and  any  rights 
the  goods  acquired  bona  fide  by  thi 
persons  in 'the  meantime  are  protect! 
Caldwell  v.  U.  S.  (1850)  8  How.  3( 
379.  12  L.  Ed.  1115. 

The  fact  that  a  ship  has  been  arret 
cd  for  smuggling,  and  released  on  boi 
held  sufficient  to  put  persons  subs 
quently  furnishing  her  with  supplies 
inquiry  as  to  her  character,  and  to  d 
feat  their  claims,  as  against  the  gover 
ment's  right  to  a  forfeiture.  U.  S. 
The  Haytian  Republic  (D.  C.  1894)  ( 
Fed.  120. 

Where,  by  the  terms  of  revenue  la 
the  penalty  of  its  violation  is  the  forf< 
ture  of  the  goods  without  alternatin 
then  the  property  in  said  goods  vests 
once  in  the  government,  and  no  pui 
chaser  of  said  goods,  however  innocei 
can  acquire  any  title  to  them.  Th< 
remain  liable  to  seizure  and  confiscatic 
wherever  found.  Summers  v.  Clai 
(1877)  29  La.  Ann.  93. 

— -  Remission^-^Amount  allowed  dii 
trlct  attorney  for  attending  an  exan 
ination  to  procure  remission  of  a  forfe 
ture.  The  Pacific  (D.  C.  1866)  Fe( 
Cas.  No.  10,645. 

Where  a  vessel  was  condemned  as 
sold  by  decree  of  a  United  States  coui 
as  a  forfeiture  under  this  section,  fo 
landing  after  sunset  certain  cases  c 
foreign  gin  and  brandy,  valued  at  moi 
than  !p400,  the  proceeds  of  the  sale  be 
ing  still  retained  subject  to  the  order 
of  the  court,  held  that  the  owner  an 
a  mortgagee  of  the  vessel  are  person 
who  incurred  the  forfeiture  within  th 
meaning  of  sections  10132,  10133,  post 
which  authorize  the  Secretary  of  th 
Treasury,  after  certain  proceedings  had 
to  remit  such  forfeiture,  "if  in  his  opio 
ion  the  same  shall  have  been  mcurre 
without  willful  negligence  or  any  in 
tention  of  fraud  in  the  person  or  per 
sons  incurring  the  forfeiture."  (1880 
16  Op.  Atty.  Gen.  473. 

—  Und«r      earlier      statutes.— Se 

Phile  V.  The  Anna  (Pa.  1787)  1  Dnl] 
197;  Richards  v.  Tabb  (Va.  1788)  - 
Call,  522;  Stratton  v.  Hague  (Va 
1790)  4  Call.  564. 

Cited  without  definite  appiicatloM 
Peisch  v.  Ware  (1808)  4  Cranch,  347 
2  L.  Ed.  643;  Harford  v.  U.  S.  (1814 
8  Cranch,  109,  3  L.  Ed.  504;  U.  S.  v 
One  Pearl  Necklace  (1901)  111  Fed 
164,  169,  49  C.  C.  A.  287,  56  I4.  R.  A 
130;  The  Saratoga  (D.  C.  1881)  9  Fed 
322;  U.  S.  V.  A  Lot  of  Jewelry,  etc 
(D.  C.  1894)  59  Fed.  684,  687;  Sain( 
V.  One  Pearl  Necklace  (D.  0. 1900)  M 
Fed.  357. 
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56.  (R.  S.  §  2875.)     Inspectors. 

le  collector  of  any  district  at  which  any  vessel  arrives,  imme- 
ly  on  her  first  coming  within  such  district,  or  the  surveyor  of 
Dort  where  such  vessel  is,  may  put  and  keep  on  board  such  ves- 
vhile  remaining  within  such  district,  or  in  going  from  one  dis- 
to  another,  one  or  more  inspectors  to  examhie  the  cargo  or 
;nts  of  such  vessel,  and  to  superintend  the  delivery  thereof,  or 
)  much  thereof  as  shall  be  delivered  within  the  United  States, 
to  perform  such  other  duties,  according  to  law,  as  they  shall  be 
ted  by  the  collector,  or  surveyer,  to  perform  for  the  better  se- 
[g  the  collection  of  the  duties.  Only  collectors  shall  have  power, 
iver,  to  put  inspectors  on  board  vessels,  to  go  from  one  district 
lother. 

Act  March  2,  1799.  c.  22,  §  53,  1  Stat.  667. 

Provisions  fixing  the  compensation  of  keepers  of  life-saving  and  life-boat  sta- 
ins, conferring  on  said  keepers  the  powers  of  inspectors  of  customs,  requiring 
lem  to  take  charge  of  property  saved  from  shipwrecks,  and  requiring  them  to 
side  at  or  near  their  respective  stations,  were  made  by  Act  June  18,  1878,  c. 
S5,  §  4,  post,  §  8531. 

Notei  of  Deoisioni 

ding  cargoes  for  Inspection^^The 

tary  of  the  Treasury  has  plenary 
*  by  statute  to  superintend  the 
tion  of  duties  or  imposts  and  ton- 
and  to  prescribe  regulations  not 
ristent  with  law  to  prevent  frauds 
the  customs  revenue.  He  may  au- 
;e  his  agents,  in  the  discharge  of 
duties,  to  insist  that  all  cargoes 
i  be  actually  landed  for  inspec- 
and  in  permitting  the  discharge  of 


cargoes  upon  lighters  he  is  granting  a 
privilege  to  the  importer.  In  the  exer- 
cise of  this  privilege  by  the  importer  he 
suflEerP  no  wrong  in  being  required  to 
pay  for  watchmen's  services.  Arbuckle 
Bros.  V.  U.  S.  (1912)  3  Ct  Oust.  App. 
105. 

Cited    without    definite    application, 

Hartranft  v.  Oliver  (1888)  8  Sup.  Ct. 
958,  960,  125  U.  S.  525,  31  L.  Ed.  813. 

67.  (R.  S.  §  2876.)     Duties  of  inspectors. 

le  inspector  shall  make  known  to  the  master  of  such  vessel  the 
is  he  is  to  perform;  and  shall  suffer  no  merchandise  to  be  un- 
1,  or  otherwise  removed  from  such  vessel,  without  a  permit  in 
ng  from  the  collector  of  the  port,  and  naval  officer  thereof,  if 
The  inspector  shall  enter  in  a  book,  to  be  by  him  kept  accord- 
to  such  a  form  as  shall  be  prescribed  or  approved  by  the  col- 
>r,  the  name  of  the  person  in  whose  behalf  such  permits  are 
ted,  together  with  the  particulars  therein  specified,  and  the 
vs,  numbers,  kinds,  and  description  of  the  respective  packages 
h  shall  be  unladen  pursuant  thereto,  and  shall  keep  a  like  account 
le  book  of  all  merchandise  which,  not  having  been  entered  within 
time  limited  by  this  Title,  or  for  some  other  cause,  has  been 

to  the  store  or  warehouse  provided  for  the  reception  of  such 
:handise;  such  book  shall  be  delivered  to  the  surveyor  in  the 
th  of  January  in  every  year  for  his  inspection,  and  immediately 
r  such  inspection  be  transmitted  by  the  surveyor,  with  such  ob- 
ations  as  he  may  think  necessary  thereon,  to  the  collector,  to 
eposited  in  his  office. 

Act  March  2,  1799,  c.  22,  §  53,  1  Stat  667. 

Cited  without  definite  application, 
Hartranft  v.  OUver  (1888)  8  Sup.  Ct. 
958,  960,  125  U.  S.  525,  31  L.  Ed.  813. 

168.  (R.  S.  §  2877.)     Delivery  of  cargo. 

he  inspector  shall  attend  to  the  delivery  of  the  cargo  under  his 
,  at  all  times  when  the  unlading  or  delivery  of  merchandise  is 
Eul,  particularly  from  the  rising  to  the  setting  of  the  sun  on  each 

Sundays  and  the  fourth  day  of  July  in  each  year  excepted ;  for 
:h  purpose  he  shall  constantly  attend  and  remain  on  board  the  ves- 
the  deliveries  from  which  he  is  to  superintend,  or  at  any  other  sta- 

where  his  inspection  is  necessary.    The  inspector  shall  not  quit 
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such  station  or  place  without  the  leave  of  the  surveyor  of  the  po 
first  obtained,  who  shall  appoint  another  inspector,  if  he  deems 
necessary,  to  supply  the  place  of  such  inspector  during  his  abseno 
and  any  inspector  who  shall  neglect  or  in  any  manner  act  contrai 
to  the  duties  hereby  enjoined,  shall  for  the  first  offense  be  li; 
ble  to  a  penalty  of  the  sum  of  fifty  dollars,  and  for  the  second  o 
fense  shall  be  displaced,  and  be  incapable  of  holding  any  station  ( 
trust  or  profit  under  the  revenue  laws  of  the  United  States,  for 
term  not  exceeding  seven  years. 

Act  March  2,  1799.  c  22,  §  53,  1  Stat.  667. 

§  5569.  (R.  S.  §  2878.)     Compensation,  etc.,  of  inspectors. 

No  inspector  shall  perform  any  other  duties  or  service  on  boai 
any  vessel,  the  superintendence  of  which  is  committed  to  him,  fc 
any  person  whatever,  other  than  what  is  required  by  this  Title,  ui 
der  the  penalty  of  being  disabled  from  acting  any  longer  as  an  ii 
spector  of  the  customs;  the  wages  or  compensation  of  such  ii 
spector  as  may  proceed  from  one  district  to  another,  shall  be  d( 
frayed  by  the  master  of  the  vessel  committed  to  his  care ;  every  ii 
spector  or  other  officer  of  the  revenue,  while  performing  any  dut 
on  board  any  vessel,  not  in  a  port  of  the  United  States,  dischargin 
her  cargo,  shall  be  entitled  to  receive  from  the  master  of  such  vessi 
such  provisions  and  accommodations  as  are  usually  supplied  to  paj 
sengers,  or  as -the  state  and  condition  of  such  vessel  will  admit,  o 
receiving  therefor  fifty  cents  a  day;  and  any  master  of  any  vess< 
who  shall  refuse  such  provisions  and  reasonable  accommodation 
shall  be  liable  to  a  penalty  of  one  hundred  dollars. 
Act  March  2,  1799,  c.  22,  §  53,  1  Stat.  667. 

Provisions  requiring  the  inspector  quitting  the  vessel  at  night  to  secure  tii 
hatches  with  locks,  and  prohibiting  the  opening  of  such  locks  until  the  follow 
ing  morning,  in  the  presence  of  the  said  inspector,  were  made  by  B.  S.  §  307C 
post,  §  5773. 

§  5570.  (R.  S.  §  2879.)  Compensation  of  inspectors  in  case  c 
delay. 
If,  by  reason  of  the  delivery  of  the  cargo  in  several  districts,  mor 
than  the  term  allowed  by  law  shall  in  the  whole  be  spent  therein 
the  wages  or  compensation  of  the  inspector  who  may  be  employe< 
on  board  of  any  vessel,  in  respect  to  which  such  term  may  be  so  ex 
ceeded,  shall,  for  every  day  of  such  excess,  be  paid  by  the  master  oi 
owner;  and  the  inspector  shall,  previously  to  the  clearance  of  th( 
vessel,  render  an  exact  account  to  the  collector  of  all  such  compen 
sation  as  has  been  paid,  or  is  due  and  payable  by  the  master  oi 
owner. 

Act  March  2,  1799,  c.  22,  f  56,  1  Stat.  670. 

§  5571.  (Act  Feb.  13,  1911,  c.  46)  §  5.)  Compensation  of  inspcc 
tors,  etc.,  for  night  service;  boarding  ofHcers  may  administei 
oaths. 
The  Secretary  of  the  Treasury  shall  fix  a  reasonable  rate  of  ex- 
tra compensation  for  night  services  of  inspectors,  storekeepers 
weighers,  and  other  customs  officers  and  employees  in  connection 
with  the  lading  or  unlading  of  cargo  at  night,  or  the  lading  at  nighl 
of  cargo  or  merchandise  for  transportation  in  bond  or  for  expor- 
tation in  bond,  or  for  the  exportation  with  benefit  of  drawback,  but 
such  rate  of  compensation  shall  not  exceed  an  amount  equal  to  double 
the  rate  of  compensation  allowed  to  each  such  officer  or  employee  foi 
like  services  rendered  by  day,  the  said  extra  compensation  to  be  paid 
by  the  master,  owner,  agent,  or  consignee  of  such  vessel  or  other  con- 
veyance, whenever  such  special  Hcense  or  permit  for  immediate  lading 
or  imlading  or  for  lading  or  unlading  at  night  or  on  Sundays  or  holi- 
days shall  be  granted,  to  the  collector  of  customs,  who  shall  pay  the 
same  to  the  several  customs  officers  and  employees  entitled  theretc 
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)rding  to  the  rates  fixed  therefor  by  the  Secretary  of  the  Treasury, 
toms  officers  acting  as  boarding  officers,  and  any  customs  officer 
>  may  be  designated  for  that  purpose  by  the  collector  of  customs, 

hereby  authorized  to  administer  the  oath  or  affirmation  herein 
rfded  for,  and  such  boarding  officers  shall  be  allowed  extra  com- 
sation  for  services  in  boarding  vessels  at  night  or  on  Sundays 
lolidays — at  the  rate  prescribed  by  the  Secretary  of  the  Treasury 
tierein  provided,  the  said  extra  compensation  to  be  paid  by  the 
iter,  owner,  agent,  or  consignee  of  such  vessels.     (36  Stat.  901.) 

See  notes  to  section  1  of  this  act,  ante,  §  5559. 

This  section  superseded  a  provision  of  the  same  nature  made  by  an  amend- 
nent  of  R.  S.  §  2872,  ante,  §  5563,  by  Act  June  26,  1884,  c.  121,  |  25,  23 
5tat.  59. 

572.  (R.  S.  §  2880,  as  amended,  Act  May  9,  1896,  c.  164.)     Time 

for  unloading. 

/henever  any  merchandise  shall  be  imported  into  any  port  of  the 
ted  States  from  any  foreign  port,  in  any  vessel,  at  the  expiration 
:en  working  days  if  the  vessel  is  less  than  five  hundred  tons 
ster,  and  within  fifteen  working  days  if  it  is  of  five  hundred  tons 
ster  and  less  than  one  thousand,  and  within  twenty  working  days 

is  of  "one  thousand  tons  register  and  less  than  fifteen  hundred, 

within  twenty-five  working  days  if  it  is  of  fifteen  hundred  tons 
ster  and  -upward,  not  including  legal  holidays  and  days  when  the 
dition  of  the  weather  prevents  the  unlading  of  the  vessel  with 
ty  to  its  cargo,  after  the  time  within  which  the  report  of  the 
Iter  of  any  vessel  is  required  to  be  made  to  the  collector  of  the 
rict,  if  there  is  found  any  merchandise  other  than  has  been  re- 
ted  for  some  other  district  or  some  foreign  port,  the  collector 
II  take  possession  thereof;  but  with  the  consent  of  the  owner 
onsignee  of  any  merchandise,  or  with  the  consent  of  the  owner  or 
ter  of  the  vessel  in  which  the  same  may  be  imported,  the  mer- 
idise  may  be  taken  possession  of  by  the  collector  after  one  day's 
ce  to  the  collector  of  the  district.  All  merchandise  so  taken  shall 
delivered  pursuant  to  the  order  of  the  collector  of  the  district, 
which  a  certificate  or  receipt  shall  be  granted. 

Act  March  2,  1799,  c.  22,  §  56,  1  Stat.  669.  Act  March  2,  1861,  c.  81,  12 
3tat.  209.    Act  May  9,  1896,  c.  164,  29  Stat.  115. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

"Whenever  any  merchandise  shall  be  imported  into  any  port  of  the  United 
States  from  any  foreign  port,  in  any  vessel,  at  the  expiration  of  eight  work- 
ng  days,  if  the  vessel  is  less  than  three  hundred  tons/  burden,  and  within 
:welve  working  days,  if  it  is  of  three  hundred  tons  burden  and  less  than 
iight  hundred,  and  within  fifteen  days,  if  it  is  of  eight  hundred,  tons  burden 
ind  upward,  after  the  time  within  which  the  report  of  the  master  of  any  ves- 
sel is  required  to  be  made  to  the  collector  of  the  district,  if  there  is  found  any 
nerchandise  other  than  has  been  reported  for  some  other  district,  or  some 
'oreign  port,  the  collector  shall  take  possession  thereof;  but  with  the  con- 
tent of  the  owner  or  consignee  of  any  merchandise,  or  with  the  consent  of  ' 
:he  owner  or  master  of  the  vessel  in  which  the  same  may  be  imported,  the 
nerchandise  may  be  taken  possession  of  by  the  collector  after  one  day's  notice 
'x>  the  collector  of  the  district.  All  merchandise  so  taken  shall  be  delivered 
pursuant  to  the  order  of  the  collector  of  the  district,  for  which  a  certificate  or 
receipt  shall  be  granted." 

It  was  amended  to  read  as  set  forth  here  by  Act  May  9,  1896,  c  164,  last 
nted  above. 

Notes  of  Deoiiioaui 


imurrage  olaims^^This  section  has 
relation    to   claims   for   demurrage. 

Hundred  and  Seyenty-Five  Tons 
lineral  Phosphates  (D.  0.  1881)  9 

209,  210, 


Cited    without    definite    appiication, 

Bartlett  v.  Lockwood  (1896)  16  Sup. 
Ct.  334,  337,  160  U.  S.  357,  40  L.  Ed. 
455;  U.  S.  V.  Twenty-Five  Packages 
of  Panama  Hats  (1913)  34  Sup.  Ct.  63, 
65,  231  U.  S.  358,  58  L.  Ed.  267. 

(6681) 


wv. 


§   5573  COLLECTION  OF  DUTIES  UPON  IMPORTS  (Tit-  2 

§  5573.  (R.  S.  §  2881,  as  amended,  Act  June  3,  1892,  c.  86.)  Sa 
and  coal  and  other  articles. 
The  limitation  of  time  for  unlading,  prescribed  by  the  precedin 
section,  shall  not  extend  to  vessels  laden  exclusively  with  coal,  sal 
sugar,  hides,  dyewoods,  wool,  or  jute  butts,  consigned  to  one  coi 
signe-^i,  arriving  at  a  port  for  orders ;  but  if  the  master  of  any  such  vej 
sd  requires  a  longer  time  to  discharge  her  cargo,  the  wages  or  con 
pensation  of  the  inspector,  for  every  day's  attendance  exceeding  tli 
number  of  days  allowed  by  law,  shall  be  paid  by  the  master  c 
owner ;  and  thereupon  the  collector  is  hereby  authorized  and  requii 
ed  to  allow  such  longer  time,  not  exceeding  fifteen  days. 

Act  March  2,  1790,  c  22,  |  56,  1  Stat.  669.  Act  June  3,  1892,  c  86,  2 
Stat.  41. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"The  limitation  of  the  time  for  unlading,  prescribed  by  the  precedincr  sectioi 
shall  not  extend  to  vessels  laden  with  salt  or  coal ;  but  if  the  master  or  owi 
er  of  any  vessel  laden  with  salt  or  coal  requires  a  longer  time  to  discbarse  he 
cargo,  the  wages,  or  compensation  of  the  inspector,  for  every  day's  attendanc 
exceeding  the  number  of  days  allowed  by  law,  shall  be  paid  by  the  master  c 
owner;  and  thereupon  the  collector  is  hereby  authorized  and  required  to  a 
low  such  longer  time  as,  in  his  judgment,  he  may  think  necessary  to  discharg 
such  cargo,  not  exceeding  fifteen  days." 

It  was  amended  to  read  as  set  forth  here,  by  Act  June  3,  1892,  c  86,  hu 
cited  above. 

§  5574.  (R.  S.  §  2882.)     Removal  from  wharf. 

No  merchandise,  brought  in  any  vessel,  from  any  foreign  port  o 
place,  requiring  to  be  weighed,  gauged,  or  measured,  in  order  t< 
ascertain  the  duties  thereupon,  shall,  without  the  consent  of  th< 
proper  officer,  be  removed  from  any  wharf,  or  place,  upon  which  th 
same  may  be  landed  or  put,  before  the  same  shall  have  been  s< 
weighed,  gauged,  or  measured,  and  if  spirits,  wines,  or  sugars,  be 
fore  the  proof  or  quality  and  quantity  thereof  is  ascertained  am 
marked  thereon,  by  or  under  the  direction  of  the  proper  officer ;  am 
if  any  such  merchandise  shall  be  removed  from  such  wharf  or  place 
unless  with  the  consent  of  the  proper  officer,  obtained  before  the 
same  has  been  so  weighed,  gauged,  or  measured,  and  if  spirits,  wines 
or  sugars,  before  the  proof  or  quality  and  quantity  has  been  sc 
ascertained  and  marked,  the  same  shall  be  forfeited,  and  may  b< 
seized  by  any  officer  of  the  customs  or  inspection. 
Act  March  2,  1799,  c  22.  §  51,  1  Stat  665. 

Notes  of  Deoisioiui 

Consent    to    removal    from    wharf .f^  remain  on  the  wharf  than  are  prescrib 

Wine  and  spirits,  saved  from  a  wreck  ed  by  statute  or  the  secretary's  regula 

and  landed,  are  not  liable  to  forfeiture  tions,  and  to  exact  more  would  be  un- 

because  they  were  removed  without  the  lawful  constraint,  and  hence  duress  am 

consent    of    the    collector    before    the  void.    The  Egypt  (0.  O.  1885)  25  Fed 

quantity  and  quality  were  ascertained  32O,  331. 
and  the  duties  paid.     Peisch  v.   Ware 

(1808)   4  Oranch,  347,  363,  2  L.  Ed.  Cited     without    definite    application, 

643.  In  re  Blumlein   (C.  C.  1892)  49  Fed 

A  collector  cannot  impose  any  condi-  228,  231  (affirmed  [1893]  55  Fed.  383,  6 

tions  to  the  granting  of  permission  to  C.  C.  A.  142) ;  Young  v.  Lehmann  (D.  0. 

allow  goods  discharged  from  a  ship  to  1886)  27  Fed.  383,  385. 

§  5575.  (R.  S.  §  2883.)  Indorsement  on  permit  for  landing  spir- 
its, etc. 
Every  permit  for  the  unlading  of  spirits,  wines,  or  any  part  thereof, 
shall,  previous  to  such  landing  or  unlading  thereof,  be  produced  to 
the  officer  of  inspection,  who  shall  record  or  register  in  proper  books 
the  contents  thereof,  and  shall  indorse  thereupon  the  word  "Inspect- 
ed," the  time  when,  and  his  own  name ;  after  which  he  shall  return 
the  permit  to  the  person  by  whom  it  was  produced,  and  then,  and  not 
otherwise,  it  shall  be  lawful  to  land  the  spirits,  or  wines,  therein  speci- 
fied;  and  if  spirits  or  wines  shall  be  landed  without  such  indorse- 
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Upon  the  permit  granted  for  that  purpose,  the  master  of  the 

1  from  which  the  same  shall  have  been  so  landed  shall  for  every 
offense  be  liable  to  a  penalty  of  five  hiindred  dollars,  and  the 
s  or  wines  so  landed  shall  be  forfeited* 
%ct  March  2,  171K>.  c,  22,  |  37,  1  Stat,  G5S. 

d  without  dtflniti  appllcatiofi  itfiimed  (ISaS)  m  Fed.  SSS.  6  a  C.  A. 
iIuiMl4?Ln  (C.  U.  im2)  49  Ifinl  22g,       142- 

^6.  (R.  S.  §  2884.)     Landing  of  spirits,  etc.,  regulated. 

distilled  spirits,  and  wines^  shall  be  landed  under  the  Inspection 
e  surveyor,  or  other  officer  acting  as  inspector  of  the  revenue 
;ie  port,  and  such  of  the  inspectors  of  the  customs  as  shall  be 
:ed  by  him  for  that  purpose,  and  not  otherwise,  on  pain  of  for- 
e  thereof,  for  which  purpose  the  officer  shall  at  all  reasonable 
>  attend.  This  shall  not,  how^ever,  be  construed  to  exclude  the 
ction  of  any  officer  of  the  customs,  as  now  or  heretofore  prac- 

Act  March  2,  1T»0,  c  22,  §  38.  1  Stat,  658. 

d     Without     deflnlti     application,      228,  affirmed  (1893)  55  Fed.  383,  5  0.  a 
Rlumlniu    ^C.  C   1S92)   49   Fed,       A.  142. 

?7.  (R,  S.  §  2885.)  Marking  casks  and  cases  of  spirits, 
e  officers  of  inspection  of  any  port  where  distilled  spirits  or 
^  shall  be  landed,  shall,  upon  the  landing  thereof,  and  as  soon 
le  casks,  vessels,  and  cases  containing  the  same  shall  be  in- 
ed,  gauged,  or  measured,  brand  or  otherwise  mark  in  durable 
icters,  the  several  casks,  vessels,  and  cases  containing  the  same, 
Lhe  marks  shall  express  the  number  of  casks,  vessels,  or  cases, 
her  of  spirits  or  wines,  marked  by  each  officer  respectively^  in 

year,  in  progressive  numbers  for  each  of  the  articles;  also  the 
of  importation,  the  name  of  the  vessel,  and  the  surname  of  the 
er ;  also  each  kind  of  spirits  or  wines,  for  which  different  rates 
ity  are  or  shall  be  imposed,  the  number  of  gallons  in  each  cask 
ise,  and  the  rate  of  proof  if  spirits;  also  the  name  of  the  sur- 
r  or  chief  officer  of  inspection  for  the  port,  and  the  date  of  im- 
ition;    of  all  which  particulars  the  chief  officers  of  inspections 

keep  fair  and  correct  accounts,  in  books  to  be  provided  for  that 
ose. 

Act  March  2,  1790,  c.  22,  |  39,  1  Stat.  659*  Act  July  14.  1832^  c,  227,  |  5,  4 
tat.  S3*l. 


iJ    without    deftnlte    application, 

Blumkm    (C.   a   1S92)    49   Fed. 


22S,  affirmed  (1S93)  55  Fed.  383,  5  0.  O. 
A.  142, 


78,  (R.  S.  I  2886.)     Obliteration  of  marks- 
ri  the  sale  of  any  cask,  vessel,  or  case,  which  has  been  or  shall  be 
vcd  as  containing  distilled  spirits  or  wines,  and  which  has  been 
tied  of  its  contents,  and  prior  to  the  delivery  thereof  to  the  pur- 
er, or  any  removal  thereof,  the  marks  and  numbers,  w^hich  shall 

been  set  thereon  by  or  under  the  direction  of  any  officer  of  in- 
tion,  shall  be  defaced  and  obliterated  in  the  presence  of  some 
cr  of  inspection  or  of  the  customs,  who  shall,  on  due  notice  be-' 
given,  attend  for  that  purpose,  at  which  time  the  certificate 
Ii  ought  to  accompany  such  chest,  vessel,  or  case,  shall  also  be 
'ned  and  canceled.  Every  person  who  shall  obliterate^  counter- 
alter,  or  deface  any  mark  or  number  placed  by  an  officer  of  in- 
:ion  upon  any  cask,  vessel,  or  case,  containing  distilled  spirits 
ines,  or  any  certificate  thereof;  or  who  shall  sell  or  in  any  way 
ate  or  remove  any  cask,  vessel,  or  case,  which  has  been  emptied 
s  contents,  before  the  marks  and  numbers,  set  thereon  pursit- 
:d  the  provisions  of  the  preceding  section,  shall  have  been  de- 
1  or  obliterated,  in  presence  of  an  officer  of  inspection;   or  who 

neglect  or  refuse  to  deliver  the  certificate  issued  to  accompanj 
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the  cask,  chest,  vessel,  or  case,  of  which  the  marks  and  numbers  sh; 
have  been  defaced  or  obliterated  in  manner  aforesaid,  on  being  thei 
to  required  by  an  officer  of  inspection  or  of  the  customs,  shall  f 
every  such  offense  be  liable  to  a  penalty  of  one  hundred  dollars,  wi 
costs  of  suit. 

Act  March  2,  1799,  c  22,  f  44,  1   Stat  660. 

Kotei  of  S^eoisioiui 

Removal  of  casks  after  purchase^—  chase.     U.   S.  t.  Halberstadt    (C. 

The  provision  making  it  penal  to  sell,  1835)  Fed.  Cas.  No.  15;278;  Id-  (D. 

alienate,  or  remove  an  empty  cask  which  1633)  Fed.  Cas.  No.  15,277. 
has  contained  foreign   distilled  spirits  Cited     without    definite    appllcati 

before  the  marks  set  thereon  had  been  In  re  Blumlein   (C.  O.  1892)    49   F( 

defaced,  does  not  apply  to  a  removal  by  228,  affirmed  (1893)  55  Fed.  383,  5 

a  person  who  receives  it  after  a  pur-  O.  A.  142. 

§  5579.  (R.  S.  §  2887.)  Forfeiture  of  omitted  or  missing  article 
except  in  case  of  accident  or  mistake. 
If  any  package  whatever  which  has  been  so  reported  is  wantin 
and  not  found  on  board  such  vessel,  or  if  the  merchandise  on  boa 
such  vessel  does  not  otherwise  agree  with  the  report  or  manife 
dehvered  by  the  master  of  any  such  vessel,  in  every  such  case  tl 
master  shall  be  liable  to  a  penalty  of  five  hundred  dollars;  exce 
that  if  it  is  made  to  appear  to  the  satisfaction  of  the  collector,  nav 
officer,  and  surveyor,  or  to  the  major  part  of  them  where  those  of 
cers  are  established  at  any  port,  or  to  the  satisfaction  of  the  cc 
lector  alone  where  neither  of  the  others  is  established,  or  in  case  < 
trial  for  the  penalty,  to  the  satisfaction  of  the  court,  that  no  pa 
whatever  of  merchandise  of  such  vessel  has  been  unshipped,  lande 
or  unladen  since  it  was  taken  on  board,  except  as  specified  in  tl 
report  or  manifest,  and  pursuant  to  permits,  or  that  the  disagreemei 
is  by  accident  or  mistake,  in  such  case  the  penalty  shall  not  be  ii 
flicted.  But  in  all  such  cases  the  master  of  any  vessel  shall  be  r( 
quired  and  shall  make  a  post  entry  or  addition  to  the  report  c 
manifest  by  him  delivered  of  any  and  all  merchandise  omitted  t 
be  included  and  reported  in  such  manifest ;  and  it  shall  not  be  lawfi 
to  grant  a  permit  to  unlade  any  such  merchandise  so  omitted  befoi 
such  post  entry  or  addition  to  such  report  or  manifest  has  been  mad* 

Act  March  2,  1799,  c.  22,  §  57,  1  Stat  671. 

Provisions  requiring  surveyors  to  examine  whether  goods  imported  in  ai 
vessel  correspond  with  the  permits  for  landing  the  same,  and  to  report^  di 
agreements  to  the  collector  and  naval  officer,  if  any,  were  made  by  R.  S. 
2627,  ante,  |  5365. 

Notes  of  Deoisioiui 

Surplus  of  oargo.^A  surplus  of  car-  U.  S.  v.  Fairdough  (C.  C.  1823)  Fei 

go,  equally  with  a  deficiency,  is  a  dis-  Gas.  No.  15,068. 

agreement  with  the  manifest    U.  S.  v.  Goods  found  concealed  on  board  aftc 

Fairclough  (G.  G.  1823)  Fed.  Gas.  No.  the  master  has  declared  that  the  whol 

15,068.  cargo  is  discharged  are  not  protects 

Accident  or  mistaksw-Defendant,   to  J^°?,  ^2f ^r*"^®'  J^-  ,^:  Ja^^*^®  ^^'  ^ 

obtain  the  benefit  of  the  proviso  excus-  ^^^>  ^^^  ^^^'  ^^'  14,760. 
ing  from   the  penalty,   must  not  only  Cited     without    definite    appiicatioi 

"satisfy  the  court  that  no  part  of  the  In  re  Blumlein   (G.  G.  1892)   49  Fe< 

cargo  had  been  landed  or  unladen  after  228,  affirmed  (1893)  55  Fed.  383,  5  ( 

it  was  taken  on  board  as  specified  in  G.   A.   142;    Hogarth  Shipping   Go.  ^ 

the    report,    and   pursuant   to   permits  Federal  Sugar  Refining  Go.  (D.  0. 1909 

duly   obtained,  but  also   that  the  dis-  174  Fed.  278,  281. 
agreement  was  by  mistake  or  accident 

§  5580.  (R.  S.  §  2888.)     Account  of  deliveries. 

When  the  delivery  of  merchandise  from  on  board  of  any  vess€ 
is  completed,  copies  of  the  accounts  or  entries  which  have  been  kep 
or  made  thereof,  by  the  officer  charged  with  the  deliveries,  shal 
be  returned  to  the  collector  of  the  district,  and  the  naval  officer,  i 
any,  within  three  days  after  such  delivery  has  been  completed,  if  a 
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port  where  such  officer  resides,  and  if  at  any  other  port  as  soon 
le  nature  of  the  case  will  admit,  not  exceeding  fifteen  days.  The 
unts  or  entries  to  be  so  returned  shall  comprise  all  deliveries 
e  pursuant  to  permits,  and  all  packages  or  merchandise  sent  to 
public  stores;  also  each  and  every  package  remaining  on  board 
uch  vessel  for  the  purpose  of  being  exported  therein  to  a  for- 

port,  or  to  some  other  district  of  the  United  States. 

Act  March  2,  1799,  c.  22,  §  55.  1  Stat  668. 

ed  without  definite  application,  Blumlein  (G.  G.  1892)  49  Fed.  228,  af- 
jr  V.  Beard  (1888)  8  Sup.  Ct.  554,  firmed  (1893)  55  ^ed.  383,  5  C.  C.  A. 
124  U.  S.  429,  31  L.  Ed.  490;  In  re      142. 

181.  (R.  S.  §  2889.)  Proceedings  upon  returns  of  deliveries, 
ich  returns  shall  be  signed  by  the  inspectors  respectively  under 
se  superintendence  the  deliveries  have  been  made;  and,  after 
nination,  and  on  being  found  correct,  shall  be  countersigned 
ertified  by  the  surveyor  of  the  port;  if  any,  at  the  port  where 
deliveries  have  been  made.  The  returns  shall  be  transmitted 
lim  to  the  naval  officer,  if  any;    who  shall  compare  the  same 

the  manifests  and  entries  in  his  possession;  and  if  any  differ- 
:  appears,  the  particulars  thereof  shall  be  noted  by  indorsement 
he  returns ;  and  if  no  difference  appears,  it  shall  be  so  noted  by 
indorsements.  The  naval  officer  shall  transmit  the  returns  to 
collector  of  the  district ;  and  on  being  returned  to  the  collector, 
I  be  by  him  compared  with  the  manifests  and  entries  of  the  mer- 
idise,  which  have  been  made  by  the  owner,  consignee,  or  his 
3r  or  agent;  and  if  any  difference  appears,  the  same  shall  be 
d  by  indorsement  on  such  manifests  specifying  the  particulars 
eof;  and  if  no  difference  appears,  it  shall  be  noted  by  like  in- 
;ement,  that  the  delivery  corresponds  with  the  entry  or  entries 
eof.  The  indorsement  or  memorandum  shall,  in  each  case,  be 
icribed  by  the  officer  by  whom  the  comparison  was  made. 

Act  March  2,  1799,  c.  22,  §  55,  1  Stat.  669. 


ed     without    definite    application, 

i  Blumlein   (C.'G.  1892)   49  Fed. 


228,  affirmed  (1893)  56  Fed.  383,  6  C. 
C.  A.  142. 


182.  (R.  S.  §  2890.)  Returns  of  weighers,  gaugers,  and  meas- 
urers. 

lie  weighers,  gaugers,  and  measurers,  employed  in  the  service 
le  revenue,  shall,  within  three  days  after  any  vessel  is  discharged, 
:e  returns  of  the  articles  by  them  respectively  weighed,  gauged, 
neasured,  out  of  such  vessel.  Such  returns  shall  be  made  by  the 
^hers,  gaugerfe,  and  measurers,  in  books  to  ht  prepared  by  them 
that  purpose,  and  kept  in  the  custom-houses. 
Act  March  2,  1799,  c.  22,  §  72,  1  Stat.  678. 

ed  without  definite  application,  693;  In  re  Blumlein  (0.  G.  1892)  49 
Shaw  V.  Cadwalader  (1892)  12  Sup.  Fed.  228,  affirmed  (1893)  55  Fed.  383, 
S2,  855,  145  U.  S.  247,  36  L.  Ed.      5  C.  C.  A.  142. 

)83.  (R.  S.  §  2891.)     Distress  of  weather. 

any  vessel  from  any  foreign  port,  compelled  by  distress  of  weath- 
Dr  other  necessity,  shall  put  into  any  port  of  the  United  States, 
being  destined  for  the  same,  the  master,  together  with  the  mate 
person  next  in  command,  may,  within  twenty-four  hours  after 

arrival,  make  protest  in  the  usual  form  upon  oath,  before  a 
iry  public  or  other  person  duly  authorized,  or  before  the  collector 
he  district  where  the  vessel  arrives,  setting  forth  the  cause  or 
umstances  of  such  distress  or  necessity.  Such  protest,  if  not  made 
)re  the  collector,  shall  be  produced  to  him,  and  to  the  naval 
:er,  if  any,  and  a  copy  thereof  lodged  with  him  or  them.  The 
iter  shall  also,  within  forty-eight  hours  after  such  arrival,  make 
Drt  in  writing  to  the  collector,  of  the  vessel  and  her  cargo,  as  is 
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directed  hereby  to  be  done  in  other  cases.  And  if  it  appear  to  i 
collector,  by  the  certificate  of  the  wardens  of  the  port,  or  otl 
officers  usually  charged  with,  and  accustomed  to  ascertain  the  a 
dition  of  vessels  arriving  in  distress,  if  any,  or  by  the  certificate 
two  reputable  merchants,  to  be  named  for  that  purpose  by  the  c 
lector,  if  there  are  no  such  wardens,  or  other  officers  duly  qualifi 
that  there  is  a  necessity  for  unlading  the  vessel,  the  collector  a 
naval  officer,  if  any,  shall  grant  a  permit  for  that  purpose,  and  si: 
appoint  an  inspector  to  oversee  such  unlading,  who  shall  keep 
account  of  the  same,  to  be  compared  with  the  report  made  by  1 
master  of  the  vessel. 

Act  March  2.  1799,  c.  22,  §  60,  1  Stat.  672. 

Cited     without    definite    application,      228,  affirmed  (1893)  55  Fed.  383,  5 
In  re  Blumlein   (C.  C.  1892)  49  Fed.      C.  A.  142 

§  5584.  (R.  S.  §  2892.)     Storage  of  goods  in  distress. 

All  merchandise  so.  unladen  from  any  vessel  arriving  in  distn 
shall  be  stored  under  the  direction  of  the  collector,  who,  upon  : 
quest  of  the  master  of  such  vessel,  or  of  the  owner  thereof,  shj 
together  with  the  naval  officer,  where  there  is  one,  and  alone  whc 
there  is  none,  grant  permission  to  dispose  of  such  part  of  the  car 
as  may  be  of  a  perishable  nature,  if  any  there  be,  or  as  may  be  m 
essary  to  defray  the  expenses  attending  such  vessel  and  her  carg 
But  entry  shall  be  made  therefor,  and  the  duties  paid. 
Act  March  2,  1799,  <;.  22,  §  60,  1  Stat  672. 

ProTisions  authorizing  the  Secretary  of  the  Treasury  to  make  regalatvc 
for  the^  management  of  bonded  warehouses  and  prohibiting  customs  offia 
from  haying  any  personal  interest  in  bonded  warehouses  are  contained  in  A 
June  22,  1874,  c  391,  §  24,  post,  §  5683. 

Cited     without    definite    application,      228,  affirmed  (1893)  55  Fed.  383,  5 
In  re  Blumlein   (C.  C.  1892)   49  Fed.      O.  A.  142. 

§  5585.  (R.  S.  §  2893.)     Variance  between  report  and  delivery 
vessel  in  distress. 
In  case  the  delivery  of  the  cargo  does  not  agree  with  the  repo 
thereof,  made  by  the  master  of  such  vessel  so  arriving  in  distres 
and  if  the  difference  or  disagreement  is  not  satisfactorily  account 
for  in  manner  prescribed  by  this  Title,  the  master  of  such  vessel  shs 
be  liable  to  such  penalties  as  in  other  like  cases  are  prescribed. 
Act  March  2,  1799,  c.  22,  §  60,  1  Stat  672. 

§  5586.  (R.  S.  §  2894.)     Reloading  of  vessel  in  distress. 

The  merchandise,  or  the  remainder  thereof,  which  shall  not  1 
disposed  of,  may  be  reladen  on  board  the  vessel  so  arriving  in  di 
tress,  under  the  inspection  of  the  officer  who  superintended  the  lam 
ing  thereof,  or  other  proper  person;  and  the  vessel  may  procee 
with  the  same  to  the  place  of  her  destination,  free  from  any  oth 
charge  than  for  the  storing  and  safe-keeping  of  the  merchandis 
and  fees  to  the  officers  of  the  customs  as  in  other  cases. 
Act  March  2,  1799,  c.  22,  §  60,  1  Stat.  672. 

(R.  S.  §  2895.     Superseded.) 

This  section  was  as  follows: 

"Whenever  any  Spanish  vessel  shall  arrive  in  distress,  in  any  port  of  t 
United  States,  having  been  damaged  on  the  coast  or  within  the  limits  of  t 
United  States,  and  her  cargo  shall  have  been  unladen,  in  conformity  wi 
the  provisions  of  the  four  preceding  sections,  the  cargo,  or  any  part  there< 
may,  if  the  vessel  should  be  condemned  as  not  seaworthy,  or  be  deemed  i 
capable  of  performing  her  original  voyage,  afterward  be  reladen  on  board  ai 
other  vessel  under  the  inspection  of  the  officer  who  superintended  the  ■  lai 
ing  thereof,  or  other  proper  person.  No  duties,  charges,  or  fees  whatevt 
shall  be  paid  on  such  part  of  the  cargo  as  may  be  reladen  and  carried  awa 
either  in  the  vessel  in  which  it  was  originally  imported,  or  in  any  other." 

It  was  superseded  by  the  proviaiona  of  the  treaty  with  Spain  of  July  3,  19C 
83  Stat.  2105. 
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7.  (R.  S.  §  2896.)     Obstruction  by  ice. 

en  a  vessel  is  prevented  by  ice  from  getting  to  the  port  or 
at  which  her  cargo  is  intended  to  be  delivered,  the  collector 
:  district  in  which  such  vessel  may  be  obstructed  may  receive 
port  and  entry  of  such  vessel,  and,  with  the  consent  of  the  naval 
■,  where  there  is  one,  grant  permits  for  unlading  or  landing 
erchandise  imported  in  such  vessel,  at  any  place  within  his  dis- 
most  convenient  and  proper.  The  report  and  entry  of  such 
,  and  her  cargo,  or  any  part  thereof,  and  all  persons  concerned 
n,  shall  be  subject  to  the  same  regulations  and  penalties  as  if 
issel  had  arrived  at  the  port  of  her  destination,  and  had  there 
eded  to  the  delivery  of  her  cargo, 
.ct  March  2,  1799,  c.  22.  §  85,  1  Stat.  694. 

Cited     without    definite    application, 

Waring  V.  Mobile  (1868)  8  Wall.  110, 
120,  19  L.  Ed.  342. 

(R.  S.  §  2897.  Repealed.) 
*his  section  authopized  the  Secretary  of  the  Treasury,  tinder  regulations  by 
1  prescribed,  to  permit  the  unloading  of  salt,  imported  from  foreign  places, 
the  right  bank  of  the  Mississippi  River,  opposite  New  Orleans,  at  any  point 
said  bank  between  the  upper  and  lower  corporate  limits  of  said  city.  It 
B  repealed  by  Act  March  3,  1897,  c  389,  §  16,  29  Stat.  691. 

8.  (R.  S.  §  2898.)     Tare. 

estimating  the  allowance  for  tare  on  all  chests,  boxes,  cases, 
,  bags,  or  other  envelope  or  covering  of  all  articles  imported  lia- 
)  pay  any  duty,  where  the  original  invoice  is  produced  at  the 
oi  making  entry  thereof,  and  the  tare  shall  be  specified  therein, 
Dllector,  if  he  sees  fit,  or  the  collector  and  naval  officer,  if  any, 
y  see  fit,  may,  with  the  consent  of  the  consignees,  estimate  the 
iccording  to  such  invoice;  but  in  all  other  cases  the  real  tare 
be  allowed,  and  may  be  ascertained  under  such  regulations  as 
ecretary  of  the  Treasury  may  from  time  to  time  prescribe ;  but 
case  shall  there  be  any  allowance  for  draught. 
Let  July  14,  1862,  c.  163,  §  16,  12  Stat.  558. 

Notea  of  Deoisiona 
nination  to   determine  tare^^No      may  not  be  substituted  for  a  finding 


in  be  laid  down  to  determine  the 
i  number  of  hides  in  a  given 
ation  that  should  properly  be 
led  and  tested  in  order  to  fix  a 
llowance  for  tare  on  an  entire 
iment,  but  in  the  case  at  bar, 
I  importations  immediately  in- 
,  a  fair  number  and  selection  of 
nrere  examined  and  tested  by  an 
ler  and  by  the  representatives 
importer,  when  ten  out  of  795, 
a  time  being  selected  at  differ- 
Bges  of  the  count,  and  five  out 
,  chosen  from  the  other  lots,  had 
o  examined  and  tested.  On  the 
2e,  an  allowance  of  two  pounds 
de  for  tare  would  have  been  a 
allowance  on  these  two  consign- 
Shallus  V.  U.  S.  (1911)  1  Ct. 
App.  316. 

itermining  an  allowance  for  tare, 
B  taken  upon  scales  in  compli- 
rith  official  duty  must  be  accept- 
preference  to  those  taken  on 
without  an  official  status  and 
own  to  have  been  tested  and  to 
rect.  U.  S.  V.  Lozano,  Son  & 
915)   6  Ct.  Oust.  App.  281. 

Ing  by  oolleotord^A  guess  or  es- 
of  a  proper  allowance  for  tare 


arrived  at  according  to  the  regulations 
that  controL  American  Sugar  Refin- 
ing Oo.  v.  U.  S.  (1912)  3  Ct  Cust  App. 
69. 

Leakage  and  breakage^^The  act  au- 
thorizes deductions  in  measures  in  all 
cases  for  leakage  and  for  breakage  and 
reductions  in  weight  for  tare  and  draft. 
Marriott  v.  Brune  (1850)  9  How.  619, 
633,  13  L.  Ed.  282. 

Garlic  tops^-Garlic  consists  of  the 
bulb  and  top  of  the  plant.  No  portion 
of  the  natural  product  as  imported 
can  properly  be  called  tare,  and  partic- 
ularly is  this  true  since  it  is  shown  by 
the  evidence  that  the  tops  serve  the 
purpose  of  preserving  the  bulbs  and 
are  sold  as  constituting  a  part  of  the 
importation.     Shallus  v.   U.  S.    (IDll) 

1  Ct.  Cust.  App.  316,  T.  D.  31408; 
U.  S.  V.  Baker  Castor  Oil  Co.   (1911) 

2  Ct.  Cust.  App.  338,  T.  D.  32076; 
Vitelli  &  Son  v.  U.  S.  (1912)  3  Ct. 
Cust.   App.  171. 

Jute  in  baleSd^An  allowance  must  be 
made,  in  estimating  the  duty  on  jute 
in  bales,  for  the  weight  of  jute  tie 
ropes  with  which  the  bales  are  bound 
ap;    it  appearing  that  between  buyer 
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and  seller  these  ropes  are  regarded  bb 
tare,  and  are  never  charged  for,  a 
deduction  equal  to  their  weight  being 
made  from  the  total  weight  of  the 
bale,  and  only  the  net  weight  being 
billed.  Fachri  y.  Magone  (C.  O.  1892) 
53  Fed.  789. 

ImpuritleSd— The  words  "draff*  and 
"draught"  used  in  this  and  preceding 
acts  of  coDi^ress,  do  not  mean  the  im- 
purities contained  in  the  imported  ar- 
ticles, but  mean  the  arbitrary  allow- 
ance of  certain  deductions  in  handling 
for  shrinkage  or  variation  in  scales. 
U.  S.  V.  G.  Falk  &  Bro.  (1906)  27 
Sup.  Ct  191,  193,  204  U.  S.  143,  51 
L.  Ed.  411;  Wright  &  Lawther  Lead 
Co.  V.  Seeberger  (C.  O.  1890)  44  Fed. 
258,  259,  affirmed  (1895)  15  Sup.  Ct 
583,  157  U.  S.  183,  39  L.  Ed.  665. 

Impurities  ordinarily  present  in  an 
article  of  merchandise  do  not  consti- 
tute tare;  only  those  impurities  not 
ordinarily  present  in  the  merchandise  as 
traded  in  may  be  the  subject  of  an  al- 
lowance for  tare.  U.  S.  v.  Baker  Cas- 
tor Oil  Co.  (1911)  2  Ct  Cust  App. 
338,  citing  Seeberger  y.  Wright  &  L. 


OU  &  Lead  Mfg.  Co.  (1896)  15  Si 
Ct  583,  157  U.  8.  183,  39  U  Bd.  C( 
Shallus  V.  U.  S.  (1911)  1  Ct  Cu 
App.  316. 

In  order  for  imparities  to  be  alio 
ed  for  as  tare,  the  importer  moat  < 
tablish  by  a  preponderance  of  evidex 
that,  at  the  time  the  law  was  pass' 
the  impurities  claimed  as  demandi 
an  allowance  were  other  than  the  or 
nary  impurities  commonly  found 
that  kind  of  merchandise  as  traded 
and  that  it  was  the  general,  unifoi 
and  definite  custom  of  the  trade  i 
to  regard  such  impurities  as  part  of  t 
goods  and  to  make  an  allowance  thei 
for.  Wood  &  SeUck  v.  U.  S.  (191 
4  Ct  Cust  App.  228. 

Where  liquid  in  tins  of  fish  was  z 
added,  but  was  an  oil  exuding  from  t 
fish  in  the  processes  of  canning,  tl 
oil  taking  into  solution  the  inclos 
salt,  forming  thus  a  brine,  there  cot 
be  no  allowance  on  account  of  imp 
rities  or  for  tare.  Rosenstein  Bros. 
U.  S.  (1913)  4  Ct  Cust  App.  401,  c 
ing  Shallus  v.  U.  S.  (1911)  1  Ct  Ouj 
App.  316. 
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589.  (R.  S.  §  2899.)     No  delivery  without  appraisal. 

lo  merchandise  liable  to  be  inspected  or  appraised  shall  be  deliv- 

d  from  the  custody  of  the  officers  of  the  customs,  until  the  same 

been  inspected  or  appraised,  or  until  the  packages  sent  to  be 
)ected  or  appraised  shall  be  found  correctly  and  fairly  invoiced 
1  put  up,  and  so  reported  to  the  collector.  The  collector  may, 
vever,  at  the  request  of  the  owner,  importer,  consignee,  or  agent, 
e  bonds,  with  approved  security,  in  double  the  estimated  value  of 
h  merchandise,  conditioned  that  it  shall  be  delivered  to  the  order 
the  collector,  at  any  time  within  ten  days  after  the  package  sent 
the  public  stores  has  been  appraised  and  reported  to  the  col- 
:or.  If  in  the  mean  time  any  package  shall  be  opened,  without 
consent  of  the  collector  or  surveyor  given  in  writing,  and  then  in 
presence  of  one  of  the  inspectors  of  the  customs,  or  if  the  pack- 
:  is  not  delivered  to  the  order  of  the  collector,  according  to  the 
idition  of  the  bond,  the  bond  shall,  in  either  case,  be  forfeited. 

Act  May  28,  1830,  c.  147,  §  4,  4  Stat.  410. 

The  effect  of  this  section  on  the  right  of  importers  to  make  examinations  to 
determine  whether  the  right  to  abandon  accrues,  or  whether  by  reason  of 
total  destruction  there  is  a  nonimportation  in  whole  or  in  part,  was  prescribed 
by  a  proviso  annexed  to  the  amendment  of  the  customs  Administration  Act  of 
June  10,  1890,  c.  407,  §  23,  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  6,  1909,  c. 
S,  i  28,  which  was  re-enacted  by  the  Underwood  Tariff  Act  of  Oct  3,  1913,  c. 
16,  III,  X,  post,  §  5602. 

Notes  of  Docisionfl 


istody  of   merohandlse.<»From  the 

lent  of  their  arrival  in  port  goods 
in  legal  contemplation  in  the  cus- 
'  of  the  United  States  and  every 
seeding  which  interferes  with  or 
ructs  or  controls  that  custody  is 
iolation  of  the  provisions.  Harris 
>ennie  (1830)  3  Pet.  292,  804,  7  L. 
683. 

le  acknowledgment  by  the  custom- 
se  storekeeper  that  he  held  goods 
which  duties  had  not  been  secured 
paid,  subject  to  an  attachment  is- 
1  out  of  a  state  court  at  the  suit  of 
reditor  of  the  importer,  is  a  de- 
:ure  from  his  duty  not  authorized 
law,  and  cannot  vary  the  rights  of 
parties.     Id. 

collector  of  the  customs  has  a 
t  to  hold  possession  of  imported 
Is  until  the  duties  are  paid  or  se- 
jd  according  to  law.  Gonard  v. 
[fie  Ins.  Co.  (1832)  31  U.  S.  (6 
)  262,  8  L.  Ed.  392;  Tracy  v. 
rtwout  (1836)  35  U.  S.  (10  Pet.) 
9  L.  Ed.  354. 

here  a  merchant  leaves  a  sum  of 

ley   with    the    collector   instead   of 

goods,  and  an  examination  is  made 

the  appraisers  before  delivery,  and 

importer  binds  himself  to  abide  the 

lit  of  the  appraisement  "the  same 

if   the    goods   had    been    retained," 

I,  that  neither  party  can  take  ad- 

Age    of    the    delivery    as    changing 

rights    of    the    other.      Porter    v. 

rd  (C.  C.  1883)  15  Fed.  380,  judg- 

It  affirmed   (1888)  8  Sup.  Ct.  554, 

U.  S.  429,  31  L.  Ed.  490. 

n  appeals   from   appraisements   by 

local   appraiser  of  imported   mer- 

ndise  taken  by  the  collector  of  cus- 

18,  the  general  appraiser  who  made 

reappraisements  did  not  have  be- 

i  him  the  merchandise  in  question, 

6U.S.C0MP.'16-419 


nor  samples  thereof,  the  merchandise 
had  passed  out  of  the  possession  and 
control  of  the  importers,  and  the  col- 
lector had  not  ordered  its  return,  in 
accordance  with  the  terms  of  a  bond 
which  had  been  given  by  the  importers. 
Held,  that  the  reappraisements  were 
void,  and  that  the  duties  should  be  as- 
sessed on  the  basis  of  the  values  found 
by  the  local  appraiser,  and  not  those 
found  by  the  general  appraiser.  U.  S. 
V.  Murphy  (C.  C.  1898)  136  Fed.  811. 
The  collector  at  the  port  of  entry  of 
imported  goods  is  made  by  law  the  cus- 
todian of  such  goods  until  the  payment 
of  the  duties  thereon,  and  his  duty  as 
such  custodian  is  to  be  performed 
within  his  own  district.  His  duties  are 
prescribed  by  statute,  and  an  order 
from  the  Treasury  Department  in- 
structing him  to  send  or  remove  the 
goods  out  of  his  district,  '*for  submis- 
sion to  trade  experts,"  is  without  legal 
authority,  and  will  not  justify  a  re- 
moval of  the  goods  from  the  collector's 
district.  The  importer,  having  the 
right  to  a  speedy  appraisal  by  the  of- 
ficers designated  by  law  and  to  with- 
draw the  goods  on  payment 'of  the  du- 
ties, has  a  substantial  right  to  have 
them  remain  in  the  custody  of  the  col- 
lector at  the  port  of  entry,  and  may 
invoke  the  power  of  the  courts  by  in- 
junction to  prevent  their  removal. 
Bruhl  Bros.  &  Co.  v.  WiUon  (C.  O. 
1903)  123  Fed.  957. 

Bpnd  for  del  Ivory  w— Bailing  of  prop- 
erty seized,  see  §  15(54  et  seq.,  ante. 

See  §  1601,  ante,  as  to  interest  on 
bonds  for  duties. ' 

The  authority  of  the  collector  to  re- 
quire a  bond  from  an  importer  for 
double  the  value  of  the  merchandise 
imported,  to  be  forfeited  for  the  non- 
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return  unopened  of  any  package  of  the 
invoice  apon  demand,  includes  the  right 
to  take  a  less  stringent  undertaking, 
such  as  a  bond  which  provides  for  the 
return  of  any  required  package  un- 
opened or  the  payment  of  double  its 
value  as  a  condition  of  being  discharg- 
ed from  the  full  penalty  of  the  bond. 
U.  S.  V.  Dieckerhoff  (1906)  26  Sup. 
Ct.  604,  202  U.  S.  302,  50  L.  Ed.  1041, 
reversing  Dieckerhoff  v.  U.  S.  (1905) 
136  Fed.  545,  69  C.  C.  A.  ^55,  and 
affirming  U.  S.  v.  Dieckerhoff  (G.  O. 
1900)  103  Fed.  789. 

Double  the  value  of  the  package  of 
an  invoice  of  imported  merchandise 
ordered  by  the  collector  to  be  return- 
ed, and  not  merely  the  actual  damages 
sustained  by  the  United  States  by  rea- 
son of  its  nonreturn,  is  the  measure  of 
recovery  for  the  breach  of  the  obliga- 
tion incurred  in  a  redelivery  bond  tak- 
en by  the  collector,  to  return  any  re- 
quired package  unopened,  or  to  pay 
double  its  value  as  a  condition  of  be- 
ing discharged  from  the  full  penalty  of 
the  bond.     Id. 

The  enforcement  of  the  penalty  pre- 
scribed in  a  redelivery  bond  taken  by  a 
collector,  for  the  nonreturn  unopened 
of  any  required  package  of  an  invoice 
of  imported  merchandise,  is  not  pre- 
cluded by  the  provision  of  section  1599, 
ante.     Id. 

Breach  of  a  bond  for  the  return  of 
goods  not  examined  by  customs  offi- 
cials does  not  affect  the  right  of  the 
importer  to  an  allowance  for  damaged 
merchandise.  No  other  or  different 
penalty  is  contemplated  by  the  bond 
or  by  said  section  than  the  damages 
provided  by  the  bond.  Habicht,  Braun 
&  Co.  V.  U.  S.  (C.  C.  1909)  171  Fed. 
441. 

Certain  packages  of  merchandise 
having  been  sent  to  the  public  store 
for  examination,  the  remaining  pack- 
ages were  delivered  to  the  importers 
on  bond  conditioned  that  the  obligors, 
within  10  days  after  the  package  or 
packages,  designated  by  the  collector 
and  sent  to  the  public  store  to  be  open- 
ed and  examined,  had  been  appraised 


and  reported  to  him,  should  return  t 
delivered  packages,  on  demand,  to  t 
order  of  the  collector  without  havi 
been  opened.  Held,  that  the  bond  c 
not  require  the  demand  to  be  made 
the  collector  within  10  days,  but  th 
there  was  no  breach  of  the  bond  u 
less  the  10  days  elapsed  without 
compliance  with  the  collector's  demaj 
for  return  of  the  merchandise  so  d 
Uvered.  U.  S.  v.  Psaki  (C.  C.  191 
181  Fed.  635. 

Pending  the  execution  of  an  ord 
for  a  reappraisement  of  an  import 
tion  of  gloves,  the  importers,  am 
ous  to  get  their  goods,  proposed 
leave  samples  on  which  to  make  tJ 
appraisement,  and  give  a  bond  to  pi 
"all  duties  and  charges"  finally  asse 
sed  upon  the  importation,  waiving  i 
objections  that  might  be  made  on  tl 
ground  that  the  goods  were  not  r 
tained  by  the  United  States  until  fin 
appraisement;  and  this  arrangemei 
was  entered  into  by  permission  of  tl 
Secretary  of  the  Treasury.  The  fin 
appraisement  resulted  in  such  an  ai 
dition  beyond  the  invoice  and  enten 
values  that,  under  ordinary  circun 
stances,  the  goods  would  be  liable  1 
additional  duty  (section  5527,  ante 
Held,  that  by  the  terms  of  the  bond 
included  the  payment  of  such  additioi 
al  duty,  and  that  the  importers  are  1 
able  therefor.  (1874)  14  Op.  Att 
Gem  658. 

Order  for  return  of  merchandise.— I 
computing  the  10  days  within  whic 
the  order  of  the  collector  for  return  c 
goods  must  be  served  upon  the  in 
porter,  if  the  tenth  day  falls  on  Sui 
day,  that  day  cannot  be  exclude< 
Hermann  v.  U.  S.  (C.  C.  1895)  66  Fe4 
721,  722.  following  Shefer  v.  Magon 
(C.  C.  1891)  47  Fed.  872. 

Cited     without    definite     applicatioi 

Davies  v.  Miller  (1889)  9  Sup.  Ct  56( 
130  U.  S.  284,  32  L.  Ed.  932;  Earn 
Shaw  V.  U.  S.  (1802)  13  Sup.  Ct  14 
15,  146  U.  S.  60.  36  L.  Ed.  887;  D.  W 
Ferry  &  Co.  v.  Same  (1898)  85  Fe^ 
650,  558,  29  O.  O.  A.  345. 


(R.  S.  §  2900.  Repealed.) 
This  section  provided  for  additions  to  the  invoice  value  of  merchandise  en 
tered,  to  raise  it  to  the  actual  market  value  or  wholesale  price,  and  for  at 
additional  duty  if  the  appraised  value  should  exceed  the  declared  value.  It 
was  repealed  by  the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  I 
29,  26  Stat.  141,  and  similar  and  further  pro\'isions  on  the  subject  were  mad( 
by  section  7  of  that  act,  which,  as  amended  by  Act  July  24,  1897,  c.  11,  §  32 
30  Stat.  211,  and  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36 
Stat.  95,  was  further  amended  by  the  Underwood  Tariff  Act  of  Oct  3,  1913,  c 
16,  §  III,  I,  ante,  §  5527. 

§  5590.  (R.  S.  §  2901.)     Number  of  packages  to  be  opened. 

The  collector  shall  designate  on  the  invoice  at  least  one  package 
of  every  invoice,  and  one  package  at  least  of  every  ten  packages  ol 
merchandise,  and  a  greater  number  should  he  or  either  of  the  apprais- 
ers deem  it  necessary,  imported  into  such  port,  to  be  opened,  ex- 
amined, and  appraised,  and  shall  order  the  package  so  designated  to 
the  public  stores  for  examination ;  and  if  any  package  be  found  by 
the  appraisers  to  contain  any  article  not  specified  in  the  invoice,  and 
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or  a  majority  of  them  shall  be  of  opinion  that  such  article  was 
ted  in  the  invoice  with  fraudulent  intent  on  the  part  of  the  ship- 
owner, or  agent,  the  contents  of  the  entire  package  in  which 
irticle  may  be,  shall  be  liable  to  seizure  and  forfeiture  on  convic- 
thereof  before  any  court  of  competent  jurisdiction;  but  if  the 
aisers  shall  be  of  opinion  that  no  such  fraudulent  intent  existed, 

the  value  of  such  article  shall  be  added  to  the  entry,  and  the 
;s  thereon  paid  accordingly,  and  the  same  shall  be  delivered  to 
mporter,  agent,  or  consignee.  Such  forfeiture  may,  however,  be 
tted  by  the  Secretary  of  the  Treasury  on  the  production  of  evi- 
e  satisfactory  to  him  that  no  fraud  was  intended. 

Act  Aug.  30,  1842,  c.  270,  §  21,  5  Stat.  565. 

Special  provisions  relating  to  the  number  of  packages  to  be  sent  for  ezamina- 
on  and  appraisement  at  the  port  of  New  York  were  made  by  R.  S.  §  2989, 
98t,  §  5628. 

The  number  of  packages  to  be  opened  in  the  examination  of  leaf  tobacco  was 
rescribed  by  a  provision  of  the  Underwood  Tariff  Act  of  Oct  3,  1913,  c.  16,  § 
Schedule  F,  par.  182,  ante,  §  6291,  par.  182. 

Forfeiture  for  false  entry,  etc.,  was  provided  for  by  the  Customs  Adminis- 
ative  Act  of  June  10,  1890,  c.  407,  §  9,  26  Stat.  135,  amended  by  the 
ayne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat  97,  superseded 
T  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  III,  H,  ante,  §  5526. 
The  remission  of  forfeiture  for  undervaluation  was  prohibited  by  the  Gus- 
»ms  Administrative  Act  of  June  10,  1890,  c  407,  §  7,  amended  by  Act  July 
I.  1897,  c.  11,  §  32,  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28. 
ad  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c  16,  §  III,  I,  ante,  J  5527. 


Notes  of 

ure  of  seotion^This  section  is 
landatory,  and  official  acts  are  not 
dated  for  want  of  strict  compli- 
therewith.  Origet  v.  Hedden 
:)  15  Sup.  Ct  92.  96,  155  U.  S. 
39  L.  Ed.  130;  U.  S.  v.  Ranlett 
;)  19  Sup.  Ct  114,  117,  172  U. 
S,  43  L.  Ed.  393. 

iminatlon  of  packages,  in  general. 

appraisal  of  goods  imported,  un- 
made on  a  personal  examination 

the  appraisers,  is  invalid.  Greely 
liompson  (1850)  51  U.  S.  (10 
)  225,  13  L.  Ed.  397. 
ere  a  merchant  appraiser  made  an 
[nation  of  hemp,  such  as  is  usual- 
ide  in  buying  and  selling  the  ar- 

and  satisfactory  to  himself,  it 
lot  open  to  the  importer  to  show 
iie  adopted  a  mode  of  examination 
icient  to  detect  fraudulent  pack- 
>r  diversities  in  the  qualities  of 
fferent  parts  of  the  bales  of  hemp, 
son  V.  Peaslee  (1857)  61  U.  S. 
low.)  571,  16  L.  Ed.  1022. 
ere  two  invoices  and  two  entries 
made  of  a  single  importation,  each 

is  to   be  deemed  as  a  separate 
action    for    the    purpose    of    ap- 
^ment  and  the  assessment  of  dii- 
hereon.     Id. 
an  action  by  an  importer  to  re- 

an  alleged  excess  of  duties  col- 
I,  it  is  competent  for  the  importer 
)w  that  the  appraisement  was  void 
idence  that  the  examination  was 
onducted  as  required  by  law.  Oel- 
inn  V.  Merritt  (1887)  8  Sup.  Ct 
157,  123  U.  S.  356,  31  L.  Ed.  164, 
sing  judgment  (C.  C.  1884)  19 
408;  Mustin  V.  Cadwalader  (1887) 


Deoisionfl 

8  Sup.  Ot  158,  123  U.  S.  369,  31  L. 
Ed.  169. 

Nonobservance  of  statute  vitiates  ap- 
praisemest  Oelbermann  v.  Merritt 
(1887)  8  Sup.  Ct  151,  156,  123  U.  S. 
356,  31  L.  Ed.  164. 

Where  a  package  of  imported  goods 
of  the  same  kind  invoiced  as  free  of 
duty  is  found  on  examination  to  con- 
tain a  large  proportion  of  dutiable 
goods,  indiscriminately  mixed  with  free 
goods,  the  customs  officer  is  justified 
in  assessing  duty  upon  the  entire  pack- 
age at  the  rate  to  which  the  dutiable 
goods  are  subject,  and  it  devolves  upon 
the  importer,  if  dissatisfied,  to  ask  for 
a  re- examination,  and  to  separate  the 
free  from  the  dutiable  goods,  or  fur- 
nish evidence  of  the  proportion  of 
each.  U.  S.  v.  Ranlett  (1898)  19  Sup. 
Ct  314,  172  U.  S.  133,  43  L.  Ed.  393. 

The  provision  of  this  section  is  for 
the  benefit  of  the  government,  and  is 
not  mandatory,  and  an  importer  can- 
not avoid  the  payment  of  duties  assess- 
ed on  the  ground  that  the  examination 
was  insufficient,  or  not  made  in  ac- 
cordance with  the  statute,  but,  if  dis- 
satisfied, should  apply  for  a  re-ex- 
amination, and  may,  on  appeal,  prove 
by  evidence  the  facts  he  claims.    Id. 

An  examination  of  goods  by  the  ap- 
praisers is  indispensable,  but  a  per- 
sonal examination  of  each  article  is 
not  necessary.  A  fair  selection  of 
samples  is  sufficient  Gibb  v.  Wash- 
ington (C.  C.  1858)  Fed.  Cas.  No.  5,- 
380. 

Where  samples  are  fairly  selected 
from  one  in  ten  of  the  packages,  and 
are  fully  identified,  it  is  of  no  impor- 
tance .  whether  they  were  drawn  from 
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the  packages  by  the  appraisers  them- 
selves, or  by  the  official  sampler  of  the 
appraisers'  department  Yznaga  v. 
Peaslee  (0.  C.  1880)  Fed.  Cas.  No. 
18,196. 

Where  the  importer  does  not  object, 
an  appraisal  by  samples  taken  by  a 
sampler  where  the  appraisers  did  not 
see  the  packages,  held  sufficient.     Id. 

The  collector  may  cause  a  re-ex- 
amination and  valuation  of  goods  after 
an  appraiser  has  passed  the  same.  U. 
S.  V.  Eighty-Two  Packages  of  Glass 
(D.  O.  1857)  Fed.  Cas.  No.  15,038. 

Apart  from  any  question  of  the  right 
of  the  importer  to  challenge  as  unfair 
the  quantity  or  condition  of  samples  of 
merchandise  selected  by  the  govern- 
ment for  test  purposes,  where  officials 
charged  with  the  responsibility  of  as- 
sessing and  collecting  duties  take  such 
samples  of  an  imported  commodity  as 
they  deem  necessary  to  insure  a  prop- 
er test  of  the  goods  in  conformity  to 
law  and  the  regulations  of  the  treasury 
department,  no  fraud  being  alleged,  thd 
government  will  not  be  permitted  here 
to  challenge  as  unsatisfactory  the  quan- 
tity or  condition  of  the  samples  so 
selected.  U.  S.  v.  Seattle  Brewing  & 
Malting  Co.  (1911)  1  Ct  Cust  App. 
362. 

Packages  or  samples  selected  by  the 
collector  and  deposited  in  public  stores 
are  to  be  deemed  as  under  the  imme- 
diate continuing  control  and  in  the  con- 
tinuing physical  custody  of  the  ap- 
praiser, the  general  appraiser,  or  board 
of  general  appraisers,  respectively,  be- 
fore whom  a  case  may  be  pending  in 
which  these  samples  have  been  selected 
and  detached  for  the  purpose  of  an  ex- 
amination or  of  inspection  and  ap- 
praisement. Loeb  ▼.  U.  S.  (1911)  1 
Ct.  Cust  App.  385. 

Reviewing  the  decision  in  Tilge  So 
Co.  V.  U.  S.  T.  D.  31507,  the  decision 
is  adhered  to.  The  court  did  not  there 
hold  an  appraising  officer  had  no  juris- 
diction to  appraise  any  of  the  merchan- 
dise of  a  consignment  unless  he  had 
examined  the  samples  deposited  at  the 
public  stores,  nor  did  it  hold  that  sam- 
ples forming  a  part  of  the  importation 
cannot,  when  duly  authenticated,  be 
accepted  by  appraising  officers  for  ju- 
risdictional purposes.  It  was  there 
held,  however,  that  no  process  was  per- 
missible "other  than  the  law  provides," 
and  that  while  the  law  provides  sub- 
stitute processes,  compliance  with  any 
of  these  was  not  averred  in  the  case  as 
presented  for  determination  here,  and 
the  decision  as  rendered  was  based 
simply  on  noncompliance  with  the  law's 
requirements.  What  would  or  would 
not  constitute  a  proper  waiver  or 
stipulation  to  avoid  the  stricter  opera- 
tion of  the  statute  will  depend  on  the 
facts  of  record  in  the  particular  case. 
Tilge  V.  U.  S.  (1911)  2  Ct  Cust  App. 
149. 
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—  Proportion    to    bo    oxanlBOdv 

Whether  the  merchant  appraisers  ha^ 
substantially  made  an  examination  < 
one  package  in  ten  of  an  importati( 
is  a  question  of  fact  for  the  jur 
Greely's  Adm'r  v.  Burgess  (1855)  i 
U.  S.   (18  How.)  413,  15  L.   Ed.  45 

The  mere  fact  that  all  the  cases 
an  importation  "were  by  the  collecti 
ordered  to  the  public  store,  and  th 
they  were  there  at  the  time  of  the  r 
appraisement,"  does  not  show  a  specil 
direction  by  the  collector  that  i 
should  be  examined,  and  render  void 
reappraisement  made  without  exami 
ing  all  the  cases,  though,  under  tb 
section  and  section  5628,  post,  snch  r 
appraisement  would  be  void  if  the  cc 
lector  directed  an  examination  of  i 
the  cases,  and  it  was  not  made.  Orig 
V.  Hedden  (1894)  155  U.  S.  228,  : 
Sup.  Ct  92,  39  L.  Ed.  130. 

An  appraiser  may  not  legally  advani 
the  value  of  imported  merchandise  n 
actually  before  him,  or  not  represen 
ed  by  sufficient  samples,  even  thou( 
he  have  before  him  one  package  in  1 
If  these  packages  do  not  represei 
every  variety  of  goods,  such  rcprese; 
tation  must  be  had  by  securing  furth< 
packages  or  samples,  for  examinatio 
U.  S.  V.  Beer  (1906)  150  Fed.  566,  i 
C.  C.  A.  368,  affirming  judgment  (C.  i 
1905)  142  Fed.  199. 

The  appraisement  is  void,  where  tl 
appraisers  do  not,  in  substance  and  e 
feet,  open  and  examine  at  least  oi 
package  in  every  ten.  Burgess  v.  Coi 
verse  (C.  C.  1855)  Fed.  Caa.  No.  2 
154. 

Plaintiff,  in  1853,  imported  1,3( 
boxes  of  tin  plates  of  four  differei 
kinds,  and  of  different  value,  and  oi 
box  of  each  kind  was  designated  I 
the  collector  for  examination,  and  c 
appraisal  increased  duties  and  a  pens 
ty  were  imposed.  Plaintiff  paid  tl 
penalty  and  duties  under  protest,  ai 
brought  suit  to  recover  the  amouD 
Held  that,  since  no  waiver  'of  the  r 
quirement  that  one  in  every  ten  box< 
be  examined  and  appraised  was  show; 
the  increased  duties  and  penalty  impoi 
ed  were  illegal,  and  plaintiff  was  entitle 
to  recover.  Ystalifera  Iron  Co.  ▼.  Be< 
field  (C.  C.  1883)  23  Fed.  650. 

An  examination  of  unstemmed  Sumi 
tra  leaf  tobacco  by  the  appraiser,  whi< 
was  restricted  to  9  representative  bal< 
out  of  54,  and  to  about  one-sixtiei 
part  of  each  of  the  9  bales,  was  insiifi 
cient  to  determine  the  dutiable  grad 
for  which  reason  the  whole  importatlc 
was  dutiable  at  35  cents  per  poun 
In  re  Rosenwald  (C.  C.  1894)  59  Fe 
765,  judgment  reversed  U.  S.  v.  Rosei 
wald  (1805)  67  Fed.  323,  14  C.  C.  j 
399. 

In    making    reappraisements    of   io 
ported    merchandise    the    general    a! 
praisers    had    before    them    only    tl 
same    packages    that   the    collector 
customs  had  sent  to  .the  local  apprai 
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iT  this  section,  and  these  pack- 
id  not   represent  every  variety 
goods    under    reappraisement 
that   the    reappraisements  were 

to  the  merchandise  not  actually 
;    nor    represented    by    samples 

the   general   appraisers.     Cur- 

Stiner  v.  U.  S.  (C.  C.  1904) 
d.  807. 

mporter  received  two  lots  of 
DC  kind  of  merchandise  within  a 
>nths.  The  first,  being  advanc- 
ralue  by  the  appraiser,  was  the 

of  reappraisement  on  appeal 
importer,  which  resulted  in  the 
ace  of  the  advance,  and  further 
lisement  was  waived  by  the  im- 
The  appraiser  also  advanced 
ue  of  the  later  shipment,  with- 
y  examination  of  the  merchan- 
elf  or  of  samples  thereof,  though 
duly  examine  at  least  one  pack- 
ten  of  the  invoice,  as  requir- 
eld,  that  this  appraisement  was 
U.  S.  V.  Beer  (C.  C.  1905)  142 
19,  judgment  affirmed  (1906)  150 
«,  80  C.  C.  A.  368. 
proportion  of  slack  in  an  impor^ 
of  175  tons  of  coal  was  su£&- 
determined  by  testing  a  sample 
ig  113  pounds.  U.  S.  v.  Bond 
1908)  161  Fed.  165. 
question  of  what  is  a  "reason- 
imber"  of  skins  to  test  in  as- 
ing  the  quantity  of  wool  there- 
•ne  that  is  to  be  determined  by 
ttimony  of  men  qualified  by  ex- 
e  and  knowledge  to  pass  upon 
ibjec^  Without  such  evidence, 
lot  be  held  to  be  selfevident  that 
mate  based  on  an  examination 
ut   of  20,000   skins  was  inade- 

U.  S.  V.  J.  B.  Thomas  &  Co. 
1910)  178  Fed.  602. 
ppraisement  of  a  cargo  of  sugar, 
solely  on  samples  taken  after 
f  the  cargo  had  been  sold  and 
id,  held  insufficient  U.  S.  v. 
Q  (D.  C.  1857)  Fed.  Cas.  No. 
u 
gh  there  may  have  been  a  fail- 

the  part  of  the  collector  strict- 
>mply  with  the  provisions  of  this 

and  section  5628,  post,  never- 

the  board  of  general  apprais- 
uld  be  in  duty  bound,  the  goods 
ition  remaining  subject  to  their 

and  open  to  their  inspection  and 
ation,  to  resort,  on  appeal,  to 
It  means  at  hand  for  making  an 
lement;     and    though    it    should. 

that  one  package  in  ten  was 
some  instances  examined  by  the 
there  being  sufficient  samples  of 
rchandise  before  them  and  these 

been  examined,  there  would  be 
ngly   such   a   substitute   process 

law  contemplates  and  permits. 
IS  &  Co.  V.  U.  S.  (1911)  2  Ct 
^pp.  355. 

Presumption.— Where  importers 
tly   testified   that  the   board   of 


general  appraisers  made  no  personal 
examination  or  investigation  of  invoices 
in  question,  as  required,  and  no  olppos- 
ing  evidence  was  presented,  the  facts 
must  be  regarded  as  proved,  notwith- 
standing the  presumption  in  favot  of 
the  correctness  of  official  action,  and 
the  appraisement  must  be  held  invalid. 
U.  S.  V.  Loeb  (1901)  107  Fed.  692,  46 
C.  G.  A.  662,  writ  of  certiorari  denied 
Loeb  V.  U.  S.  (1901)  21  S.  Ct.  923, 
181  U.  S.  618,  45  L.  Ed.  1030. 

An  appraiser,  in  exercising  discre- 
tion as  to  the  production  of  packages 
for  examination,  is  presumed  to  have 
acted  fairly,  imless  the  contrary  is 
shown.  Renvy,  Schmidt  &  Pliessner 
V.  U.  S.  (C.  O.  1903)  121  Fed.  441, 
442. 

Inasmuch  as  this  section  provides  for 
an  examination  of  imported  merchan- 
dise by  customs  officers,  and  the  cus- 
toms regulations  provide  that  collectors 
of  customs  shall  procure  samples  in 
cases  in  which  protests  are  filed  by  im- 
porters, it  is  to  be  assumed  that  the 
collector  complied  with  these  provi- 
sions and  had  samples  in  such  cases. 
Henscl  v.  Bruokmann  &  Lorbacher  v.  U. 
S.  (C.  C.  1907)  160  Fed.  219. 

The  official  sample  of  the  goods  made 
the  subject  of  controversy  being  select- 
ed by  a  customs  officer  charged  with 
the  duty  of  making  a  selection,  it  will 
be  presumed  the  sample  so  chosen  is 
fairly  representative  of  the  merchan- 
dise. Knauth  v.  U.  S.  (1911)  1  Ct 
Oust.  App.  178. 

The  examiner  weighed  but  one  piece 
of  the  silk  goods,  though  these  were 
contained  in  two  separate  cases,  the 
silks  differing  in  color  and  in  weight 
The  evidence  clearly  rebuts  the  pre- 
sumption of  correctness  attaching  to 
this  official's  finding,  and  shows,  too, 
that  the  weight  as  stated  in  the  impor- 
ter's invoice  to  have  been  more  fairly 
and  justly  determined.  Sears,  Roe- 
buck &  Co.  V.  U.  S.  (1912)  3  Ct  Cust 
App.  447. 

Adding  value  of  article  to  involoo.— ^ 

The  provision  that  if  appraisers  find 
in  an  Imported  package  "any  article 
not  specified  in  the  invoice,"  its  value 
shall  be  added  to  the  entry  does  not 
apply  to  an  importation  of  framed 
paintings  invoiced  as  "paintings," 
where  the  invoice  value  is  sufficient  to 
include  the  frames,  and  it  is  customary 
so  to  describe  paintings  with  frames. 
n.  S.  V.  Hensel,  Bruckmann  &  Lor- 
bacher (C.  C.  1896)  158  Fed.  645. 

Cited  without  definite  application, 
Buckley  v.  U.  S.  (1846)  4  How.  251,  261, 
11  L.  Ed.  961;  Falk  v.  Robertson 
(1890)  11  Sup.  Ct  41.  42,  137  U.  S. 
225,  34  L.  Ed.  645;  Kennedy  v.  Ma- 
gone  (1895)  15  Sup.  Ct  814,  815,  158 
U.  S.  212,  39  L.  Ed.  954;  U.  S.  v. 
Dieckerhoff  (1906)  26  Sup.  Ct  604, 
606,  202  U.  S.  302,  60  L.  Ed.  1041; 
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U.  S.  V.  Curnen  &  Stiner  (1906)   146  lein  (C.  C.  1892)  49  Fed.  228,  230  ( 

Fed.  45,   76  C.   C.   A.   503;    U.   S.  v.  firmed  [1893]  55  Fed.  383,  5  C.  C- 

Hunfer  &  Whitcombe  (1907)  153  Fed.-  142);    WeU  v.  U.  S.  (O.  C.  1902)   3 

873,  874,  83  O.  0.  A.  55;   In  re  Blom-  Fed.  592. 

(R.  S.  §  2902.    Repealed.) 
This  section  prescribed  the  mode  of  appraisal  of  merchandise.    It  was 
pealed  by  the  Customs  Administrative  Act  of  June  10,  1890,  c  407,   §  29, 
Stat  141,  and  similar  and  further  provisions  on  the  subject  were    made 
section  10  of  that  act,  re-enacted  in  the  same  language  by  the  Payne-Aldri 
Tariff  Act  of  Aug.  5,  1909,  c.  6,  {  28,  36  Stat  97,  and  the  Underwood  Taj 
Act  of  Oct  3,  1913,  c.  16,  §  III,  K,  post,  §  5591. 

§  5591.  (Act  Oct.  3,  1913,  c.  16,  §  III,  K.)     Appraisal  at  actt 
market  value  and  wholesale  price. 

K.  It  shall  be  the  duty  of  the  appraisers  of  the  United   Stat< 

and  every  of  them,  and  every  person  who  shall  act  as  such  a 

praiser,  or  of  the  collector,  as  the  case  may  be,  by  all  reasonab 

ways  and  means  in  his  or  their  power  to  ascertain,  estimate,  ai 

appraise  (any  invoice  or  affidavit  thereto  or  statement  of  cost,  < 

of  cost  of  production  to  the  contrary  notwithstanding)  the  actu 

market  value  and  wholesale  price  of  the  merchandise  at  the  time  < 

exportation  to  the  United  States,  in  the  principal  markets  of  tl 

country  whence  the  same  has  been  imported,  and  the  number  < 

yards,  parcels,  or  quantities,  and  actual  market  value  or  wholesa 

price  of  every  of  them,  as  the  case  may  require.     (38  Stat.    185 

This  paragraph  and  the  paragraph  next  following  were  subdivisions  of  sc 

tion  III  of  the  Underwood  Tariff  Act,  cited  above. 

See  notes  to  subdivision  B  of  said  section,  ante,  §  5519. 

This  provision,  as  originally  enacted  in  the  Customs  Administrative  Act  < 

June  10,  1890,  c.  407,  §  10,  26  Stat  136,  was  re-enacted  in  the  same  languaj 

by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c  6,  §  28,  36  Stat.  97,  whi< 

was  re-enacted  without  change  by  this  act. 

This  provision  was  a  substitute  for  R.  S.  §  2902,  repealed  by  section  29  < 
said  Customs  Administrative  Act,  26  Stat.  141. 

The  words  "value,"  "actual  market  value,"  and  "wholesale  price"  were  d 
fined  by  section  III,  R,  of  this  act,  post,  §  5599. 
The  word  "merchandise"  was  defined  by  R.  S.  §  2766,  ante,  §  5462. 
Provisions  for  estimating  duties  on  goods,  in  respect  to  which  the  cost  : 
exhibited  in  a  depreciated  currency,  were  made  by  R.  S.  §  2903,  post,  §  5601 
Provisions  for  estimating  duties  upon  the  value  at  the  date  of  shipment  wei 
made  by  R.  S.  §  2904,  post,  §  5604. 

A  provision  for  appraising  the  value  at  the  period  of  exportation  was  mad 
by  R.  S.  §  2906,  post,  §  5605. 

The  provisions  relating  to  entry  of  merchandise,  made  by  section  III,  B-^ 
of  this  act,  are  set  forth  ante,  §§  5293-5311. 

The  provisions  of  the  Customs  Administrative  Act,  as  am^ided  by  At 
July  24,  1897,  c  11,  were  made  applicable  to  all  articles  coming  into  the  Uni 
ed  States  from  the  Philippine  Islands,  by  Act  March  8,  1902,  c.  140,  §  8,  ant< 
§  5534. 

Notes  of  Decisions 

1.  Appraisal  in  general.  the  invoice,  but  that  no  average  valui 

2.   Reasonable  ways  and  means.  tion  shall  be  made,  and  that  the  add 

!:    =    Mar^lfet  "v'aiut  in  general.  ?^^«  ^^^  ^^  .^ ^^  ^J  .y"*^^^  ^^  ^ 

5.    Market  value  as  affected  by  local       invoice,    opposite   each   item   advances 

taxes.  the  words,  "Add  to  make  market  value, 

6.  — —   Nondutiable  buying  commissions.       stating  in  numerals  the  amount  necef 

7.   Time  of  exportation.  .sary  to  make  the  price  per  unit.     He] 

5-   Principal  markets.  directory,   and   not   mandatory,   in   ti 

.?•   7~i  f^^'^^^^^'^^f  ^^^^^  imported.  g^^gg  ^^^^  neglect  to  conform  theret 

10.    Decisions  under  former  statutes.  i  ••  ^^  .^i       i  .     ,      ^t  i 

uw  wi^mwr  oui*u«D.  would  Create  an  illegal  appraisal.    U.  i 

I.  Appraisal  in  general.  — Paragraph  v.  Loeb  (1901)  107  Fed.  692,  46  0.  ( 

845  of  the  treasury  regulations  provides  A.  562,  writ  of  certiorari  denied  Loe 

that    appraisers    shall    make    advances  ▼•  U-  S.  (1901)  21  Sup.  Ot.  923,  181 1 

on  invoices  on  the  unit  value  declared  S.  618,  45  Jj.  Ed.  1030. 

on  entry,  in  the  currency  in  which  the  The  board  of  general  appraisers  mad 

invoice  is  made  out,  in  a  specific  sum  a  report  as  to  importations  of  Swifi 

per  pound,  yard,  or  other  unit  of  value,  laces,  embroideries,  and  handkerchiefi 

and    not    by    percentage,    and    in    the  adding  percentages  to  value,  as  appeal 

weight,  gauge,  or  measure  expressed  in  by  the  following  example:  "On  items  ii 
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at  18  centimes,  stitch  rate,  add 
on  balance  of  goods,  add  10%." 
lid  not,  however,  carry  out  on  the 
I  the  value  per  aune  (the  Swiss 
n  francs  and  centimes,  though  this 
easily  be  computed  by  the  custom- 
officers.  Held,  that  there  was  no 
on  of  the  statute.  Id. 
collector  is  not  bound  to  take  the 
!  valuation  of  goods,  supported 
I  owner's  oath  on  the  entry,  as 
utiable  value.  Focke  v.  Lawrence 
1852)  Fed.  Cas.  No.  4,894. 
re  on  the  invoice  the  gross  value 
goods  is  stated,  and  a  deduction 
of  specific  packing  charges,  and 
it  amount  is  then  carried  out  as 
arket  value  of  the  goods  per  se, 
>raisement  which  simply  disallows 
larges,  or  adds  them  again  to 
dutiable  value,  or  states  that  they 
be  added  to  make  market  value, 
an  appraisement  of  the  goods  per 
t  an  addition  of  charges,  and  does 
jtify  the  collector  in  exacting  duty 
t  value  of  the  goods  increased  by 
lount  of  such  charges.  Morris  v. 
Jader  (C.  C.  1887)  33  Fed.  243. 
^handise  purchased  in  Bohemia, 
the  empire  of  Austria-Hungary, 
ich  country  the  florin  was  the 
rd  currency,  was  invoiced  to  the 
:er  at  New  York,  and  the  values 
in  rix  marks  and  florins;  the  val- 
the  florin  of  Austria-Hungary  be- 
lted in  the  United  States  consura 
mte,  annexed  to  the  invoice,  as 
cents,  estimated  in  United  States 
ollars.  Held,  that  the  value  of  the 
andise  in  the  entry  should  have 
estimated  by  the  collector  of  the 
f  New  York  in  florins  of  Austria- 
try  reduced  to  United  States  cur- 
on  the  basis  of  34.5  cents  to  the 
as  declared  by  the  director  of  the 
I  States  mint,  and  proclaimed  by 
cretary  of  the  treasury  on  the  1st 
nuary  previous,  and  not  in  rix 
,  at  23.8  cents  to  the  rix  mark,  al- 
1  the  total  value  of  the  goods  in 
I  States  money  was  greater  by  the 
process  of  calculation.  In  re  Mc- 
(O.  C.  1891)  46  Fed.  360. 
e  oil  imported  in  tins  holding  from 
a  quart  to  five  gallons,  the  quan- 
:  which  yrhen  sold  here  is  reckon- 
ording  to  the  quarts  or  gallons  of 
rious  sizes,  without  regard  to  ex- 
easurement,  and  which  is  return- 
the  ganger  according  to  the  quan- 
f  the  various  sizes,  though  this 
re  exceeds  the  true  measure,  by 
^/82.  as  testified  by  the  ganger, 
30Ut  Vi2»  as  claimed  by  the  im- 
,  is  properly  assessed  on  the  'quan- 
I  returned,  in  the  absence  of  mbre 
testimony  to  furnish  a  guide  for 
idation.  Giglio  v.  U.  S.  (O.  C. 
91  Fed.  758. 

method  of  calculation  prescribed 
!  regulations  of  the  Secretary  of 
reasury  to  be  followed  by  apprais- 
advancing  the  invoice  value  of  im- 
1  merchandise  is  not  mandatory, 


and  may  be  departed  from  without  in- 
validating an  appraisement.  Meyer, 
Ebeling  &  Co.  v.  U.  S.  (O.  0. 1905)  140 
Fed.  334. 

An  appraiser,  in  advancing  the  invoice 
value  of  imported  merchandise  to  raise 
it  to  its  true  market  value,  did  so  by 
totaling  the  invoice  price  and  disallow- 
ing certain  discounts  to  which  the  im- 
porters were  entitled,  instead  of  adding 
a  specific  sum  to  the  invoice  value  of 
each  item  on  the  invoice,  as  required  by 
the  customs  regulations.  Held,  that  the 
appraisement  was  not  thereby  rendered 
illegal,  and  that  the  importers,  if  dis- 
satisfied with  the  findings  of  the  apprais- 
er, should  request  a  reappraisement. 
Id. 

An  appraisement  of  merchandise  was 
void,  where  the  appraiser  advanced  its 
value  without  examining  the  particular 
portion  of  the  importation  that  was  ad- 
vanced, though  his  advance  of  a  previous 
importation  of  like  merchandise  was 
sustained  on  reappraisement  and  such 
reappraisement  was  accepted  by  the 
importer  without,  appeal.  U.  S.  v. 
Beer  (C.  C.  1905)  142  Fed.  199,  201, 
afiirmed  (1906)  150  Fed.  566,  80  0.  C. 
A.  368. 

When  part  of  evidence  was  taken  be- 
fore one  general  appraiser  and  part  be- 
fore another,  who  decided  the  case 
later,  but  by  oversight  failed  to  consider 
evidence  taken  before  the  first,  this 
was  only  an  error  of  procedure,  not  de- 
priving him  of  jurisdiction.  U.  S.  v. 
Chas.  M.  Taylor's  Sons  (C.  C.  1909) 
171  Fed.  152. 

In  determining  which  is  the  component 
of  chief  value,  the  value  of  each  in- 
gredient in  the  domestic  markets  of  the 
United  States  should  be  the  guide. 
(1881)  17  Op.  Atty.  Gen.  105. 

This  and  other  named  sections  held 
not  to  give  importer  the  right  to  pro- 
duce witnpsses,  etc.,  before  the  apprais- 
ers.    (1886)  18  Op.  Atty.  Gen.  360. 

It  is  not  the  intent  of  Congress  that 
the  United  States  should  in  any  case 
exact  as  duties  an  amount  greater  than 
the  value  of  the  property  imported. 
(3896)  21  Op.  Atty.  Gen.  326. 

2.  —  Reasonable  ways  and  means.^ 
The  general  regulations  of  the  treasury 
department  of  1884,  and  the  instructions 
of  the  secretary  of  the  treasury  of  June 
9,  1885,  prescribe,  among  other  things, 
that  a  reappraisement  shall  not  "as- 
sume the  nature  of  a  judicial  inquiry," 
but  that  the  appraisers  shall  arrive  at 
their  conclusions,  from  their  own  knowl- 
edge as  experts,  substantially  in  the 
same  manner  as  in  original  appraise- 
ments; that  no  lawyers  or  custom-house 
brokers  shall  be  present,  and  jthe  im- 
porter shall  be  represented  by  "some 
one  belonging  to  his  house,  familiar  with 
the  facts,"  who  shall  state  the  facts 
"concisely,  and  not  argumentatively." 
Held,  that  these  regulations  are  prop- 
er, and  are  consistent  with  the  provi- 
sion  that   the   appraisers,    "and   every 


II 
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person  who  shall  act  as  such,"  by  all 
reasonable  means  in  their  power,  shall 
ascertain  and  appraise  the  actual  market 
value  and  wholesale  price  in  the  prin- 
cipal markets  of  the  country  from  which 
the  goods  were  imported.  Auffmordt  v. 
Hedden  (1890)  137  U.  S.  310,  11  Sup. 
Ot.  103,  34  L.  Ed.  674. 

Where  it  was  the  duty  of  the  apprais- 
er, in  order  to  enable  him  to  fix  the 
duty  on  certain  imported  merchandise, 
to  inquire  into  the  value  thereof,  he  was 
entitled  to  the  aid  afforded  in  such  in- 
quiry by  the  production  of  a  true  and 
correct  invoice.  Hoeninghaus  v.  IT.  S. 
(1899)  19  Sup.  Ct  305,  308,  172  U.  S. 
622,  43  L.  Ed.  576. 

An  appraising  officer,  having  no 
knowledge  as  to  the  value  of  certain 
imported  articles,  sent  samples  to  the 
appraiser  at  the  port  of  New  York  for 
information.  Held,  that  this  was  le- 
gal, and  that  the  right  so  to  do  or  to 
use  any  other  available  means  was  con- 
ferred by  authority  given  appraising  of- 
ficers to  "use  all  reasonable  ways  and 
means,*'  in  their  power  in  ascertaining 
the  value  of  merchandise.  The  Lace 
House  V.  U.  S.  (3905)  141  Fed.  869,  73 
O.  C.  A.  103. 

The  appraiser,  as  the  final  and  chief 
examining  officer,  has  authority  to  as- 
certain, by  all  reasonable  ways  and 
means  in  his  power,  not  only  the  actual 
value  of  imported  merchandise  but  its 
character  and  quality  as  well,  and  this 
right  of  ascertainment  carries  with  it 
the  authority  to  demand  and  secure  from 
sugar  importers  the  settlement  tests  of 
all  importations  of  sugar.  (1900)  23 
Op.  Atty.  Gen.  238. 

3. Actual       vaJue-— Merchandise 

having  been  erroneously  invoiced  at  an 
excessive  value,  the  appraiser  merely 
accepted  that  value  as  being  sufficient- 
ly high,  without  making  any  effort  to 
ascertain  the  true  value.  Held,  that 
the  appraisement  was  therefore  invalid. 
U.  S.  V.  Mullen,  Maclean  &  Co.,  158 
Fed.  405,  85  0.  0.  A.  515. 

Where  imported  merchandise  of  a 
certain  character  was  subject  to  specific 
duties  at  a  rate  to  be  regulated  by  the 
value  thereof,  and  in  no  case  less  than 
50  per  centum  ad  valorem,  the  fact 
that  the  importation  in  question  paid 
such  rate  did  not  relieve  the  appraiser 
from  inquiring  into  and  determining  the 
value  of  such  goods.  Hoeninghaus  v. 
U.  S.  (1899)  19  Sup.  Ct.  305,  172  U. 
S.  622,  43  L.  Ed.  576. 

Merchandise  was  entered  on  a  pro 
forma  invoice  which  erroneously  stated 
its  value  to  be  greatly  in  excess  of  its 
real  value.  On  appraisement  the  ap- 
praiser approved  the  value  so  stated, 
because  it  was  found  to  be  sufficient- 
ly high,  but  did  not  find  its  real  value. 
Held,  that  the  appraisement  was  inval- 
id because  not  in  compliance  with  Cus- 
toms Administrative  Act  June  10,  1890, 
c.  407,  §  10,  26  Stat  136,  prescribing 
that  it  was  the  duty  of  appraisers  to 
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find  "the  actual  market  value*'  of  i 
ported  merchandise.  U.  S.  v.  Mall 
MacLean  &  Co.  (C.  O.  1907)  152  F 
575. 

Rate  of  duty  on  rnne  imported 
bottles,  each  containing  more  than 
pint  and  less  than  a  quart,  is  control 
by  actual  cost  of  the  wine,  and  not 
its  cost  estimated  on  the  supposiiti 
that  eaoh  bottle  contained  a  quart 
Cavaroc  v.  CoUector  (C.  C.  1871)  F 
Cas.  No.  2,529. 

An  importer  is  not  estopped  fr 
going  below  his  entry  value  on  any  a 
gle  item  of  his  invoice.  Yanada 
Spalding  (C.  C.  1885)  24  Fed.  21- 

The  description  of  merchandise  in 
invoice  as  contained  in  "gallon**  tins 
not  to  be  taken  as  conclusive  agai 
the  importers,  as  fixing  the  amoi 
contained  in  the  tins  for  the  asse 
ment  of  duty.  Such  descriptions  do  i 
purport  to  indicate  exactly  the  amoi 
80  contained,  and  it  is  the  duty  of  gi 
ernment  officers  to  ascertsin  as  nea 
as  possible  the  quantity  imported. 
S.  V.  Zucca  &  Co.  (C.  C.  1907)  1 
Fed.  172. 

4.  —i.  Market  value  In  generals 

fixing  the  value  of  goods  a  discount  1 
cash    should    be    allowed.      Arthur 
Goddard  (1877)  96  U.  S.  145,  146, 
L.  Ed.  814;    Gray  v.  Lawrence   (C. 
1853)    Fed.  Cas.   No.  5,722;    (Sodda 
V.  Arthur  (C.  C.  1876)   Fed.  Cas.  J 
5,489.     But   see  Riess  v.  Redfield   { 
C.  1859)  Fed.  Cas.  No.  11,821;    Lei 
sohn  Importing  &  Trading  Co.   v. 
S.    (1914)   5  Ct   Oust  App.   204. 

The  market  value  of  imported  goc 
is  to  be  determined  by  the  general  mi 
ket  value  of  goods  of  the  same  descri 
tion,  without  reference  to  the  fact  ti 
the  goods  cost  the  particular  import 
a  less  amount  because  of  special  s 
vantages  which  he  had.  In  re  Cliquo 
Champagne  (1865)  3  WaU.  114,  11 
142,  18  L.  Ed.  116;  Muser  v.  Mago 
(1894)  15  Sup.  Ct  77,  155  U.  S.  2- 
39  L.  Ed.  135,  affirming  judgment  ( 
C.  1889)  41  Fed.  877. 

The  value  with  which  the  appraiE 
is  to  be  familiar  is  the  current  marl 
value  or  wholesale  price  of  similar  i 
tides  in  the  principal  markets  of  t 
country  from  which  the  merchandi 
has  been  imported.— Erhardt  v.  Bal 
(1906)  150  Fed.  529,  530,  80  C.  C. 
271. 

The  lowest  cash  price  given  by  a  m( 
chant  in  a  regular  proposition  for  wi 
for  export  in  quantities  will  fix  a  mi 
ket  vajue  for  the  purpose  of  invoici 
wines  in  substance  the  same  as  the 
offered.  In  re  Three  Thousand  0 
Hundred  and  Nine  Cases  of  Cha 
pagne  (D.  C.  1867)  Fed.  Cas.  t 
14,012. 

The  "actual  market  value"  of  wii 
at  the  "place**  where  they  were  proa 
ed  or  manufactured  determined  in  1 
case  of  wines  dosed  and  prepared  i 
export     Id. 


COLLECTION  OF  DUTIES  UPON  IMPORTS 


§  5591 


5  there  was  no  evidence  that 
ds  are  ever  sold  in  the  open 
i  of  the  country  of  exportation 
han  the  price  including  the  com- 
in  controversy,  the  require- 
at  this  should  be  added  to  make 
value  did  not  deprive  the  im- 
[>f  any  substantial  right.  The 
nent,  accordingly,  did  not  con- 
duress.  Batten  &  Co.  v.  U.  S. 
5  Ot.  Oust  App.  447. 
ote  on  "Market  value"  under  § 


-  Market  value  as  affected  by 
ixeSd^In  ascertaining  the  mar- 
ie and  wholesale  price  in  Ger- 
f  goods  imported  therefrom,  it 
it  to  include  the  amount  of  the 
d  "bonification  of  tax,"  which 
icct,  a  drawback  or  remission  of 
•y  the  German  government  on 
bere  manufactured  in  bond,  and 
wn  for  export,  and  on  which  the 
lid  have  been  payable  if  with- 
for  consumption  or  sale  in  Ger- 
U.  S.  V.  Passavant  (1898)  18 
:.  219,  169  U.  S.  16,'  42  L.  Ed. 

addition  to  the  invoice  value  of 
trary  and  fictitious  charge  for 
duty  at  the  place  of  exporta- 

erroneous.  Riess  v.  Redfield 
1859)  Fed.  Gas.  No.  11,821. 
""rench  general  internal  revenue 
alcohol,  which  is  not  collected 
s  exported,  is  a  part  of  the  du- 
^alue  of  such  goods  when  pur- 
in  the  markets  of  France  under 
visions  of  Customs  Adminlstra- 
l  1800,  but  local  taxes,  designat- 
"droit  de  ville"  and  "octroi," 
vsLTj  with  the  locality,  cannot 
y  be  considered  as  elements  of 
value.—Rheinstrom  v.  U.  S.  (C. 
I)  118  Fed.  303. 

in  regard  to  merchandise  Im- 
from  France,  that  its  "market 
does  not  include  the  amount  of 
internal  revenue  imposts  of  that 

known  as  the  "octroi  tax"  and 
oit  de  viUe,"  which  are  not  gen- 
their  application,  but  vary  with 
Llity,  and  which  are  not  collected 
ncrchandise  is  exported.  U.  S. 
\  Downing  &  Co.  (C.  O.  1904) 
r\.  653.  judgment  affirmed  Same 
Hot  &  Co.  (1905)  139  Fed.  1, 
C.  A.  505,  and  Same  v.  R.  F. 
[g  &  Co.  (1905)  139  Fed.  3, 
5.  A.  507. 

provision  that  appraisers  shall 
Id  "the  actual  market  value 
holesale    price    of    merchandise 

in  the  principal  markets  of 
iDtry  whence  the  same  has  been 
Ki,"  contemplates  some  value 
log  generally  in  the  foreign  coun- 
d  not  some  varjring  local  value, 
[>8  not  require  that  there  should 
ided  in  the  market  value  of  goods 
'd  from  France  certain  special 
known  as  "droit  de  ville"  and 
,"  which  are  remitted  on  expor- 


tation, but  are  not  uniformly  imposed 
throughout  the  country,  nor  uniform  in 
amount.    Id. 

How  actual  market  value  determined 
in  the  case  of  wines  sold  by  agents  here 
for  delivery  at  a  certain  sum,  duty  free. 
In  re  Twelve  Hundred  and  Nine  Quar- 
ter Casks,  etc.,  of  Wine  (D.  0.  1868) 
Fed.  Cas.  No.  14.279. 

6. Nondutlable  buying  commis- 
sions.—A  commission  paid  a  commis- 
sionaire for  receiving  goods,  comparing 
with  samples,  procuring  cases,  packing 
and  shipping  these  goods,  is  a  commis- 
sion simply  and  as  such  is  nondutial>le. 
Stein  V.  U.  S.  (1910)  1  Ct  Cust  App. 
36. 

Reaffirming  the  doctrine  that  an  item 
in  an  importer's  invoice  showing  he  had 
paid  a  commission  to  a.  commissionaire 
had  been  included  there  under  duress, 
it  is  held  that  the  figures  on  entered 
valuation  certified  to  the  appraiser  by 
the  collector  wherein  this  payment  was 
included  did  not  constitute  an  opinion, 
judgment,  and  voluntary  act  of  the  im- 
porter, but  something  entirely  differ- 
ent; the  importer  has  been  without  a 
day  in  court  when  by  a  penalty  threat- 
ened he  is  compelled  to  substitute  the 
judgment  of  another  for  his  own  in  de- 
claring the  value  of  his  goods,  and  he 
is  irremediably  denied  a  legal  right. 
Stein  V.  U.  S.  (1911)  1  Ct.  Cust.  App. 
47a 

Commissions  element  of  value  of 
goods.  Muser  v.  Magone  (1894)  15 
Sup.  Ct.  77.  79,  82,  355  U.  S.  240,  39 
L.  Ed.  135;  U.  S.  v.  Kenworthy  (1895) 
68  Fed.  904,  907,  16  C.  C.  A.  61. 

There  is  no  authority  for  adding  a 
commission  paid  by  the  importer  to  the 
market  value.  U.  S.  v.  Herrman  (1898) 
91  Fed.  116,  33  C.  C.  A.  400,  revers- 
ing judgment  Hermann  v.  U.  S.  (C.  C. 
1897)  84  Fed.  151. 

A  so-called  converters'  commission 
was  contended  to  have  been  improper- 
ly included  by  the  appraising  officers 
in  the  dutiable  value  of  merchandise. 
Held,  that  the  appraisement  might  be 
re-examined,  and  that  evidence  was  ad- 
missible to  show  the  nature  of  such 
commission^  N.  Erlanger^  Blumgart 
&  Co.  V.  U.  S.  (C.  C.  1907)  152  Fed. 
576,  judgment  affirmed  (1907)  154  Fed. 
949,  83  C.  C.  A.  463. 

Merchandise  was  bought  from  so- 
called  converters,  who,  after  receiving 
the  order,  had  the  goods  manufactured, 
dyed,  and  finished,  and  forwarded  them, 
invoicing  them  at  a  certain  price  plus 
a  commission.  Held,  that  the  conver- 
ters were  in  fact  the  vendors  of  the 
merchandise,  and  that  the  amount  of 
the  commission  should  be  included  in 
the   dutiable   value  of  the  goods.     Id. 

Leaving  aside  technical  questions 
and  treating  the  dutiability  of  commis- 
sions on  its  merits,  regarding  the  sub- 
stance rather  than  the  form,  it  is 
clear  it  was  not  the  intention  of  con- 
gress to  impose  a  duty  upon  commis- 
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sions  paid  in  connection  with  the  pur- 
chase of  goods  abroad.  When  a  pay- 
ment is  a  commission  proper  must 
depend  on  the  facts  in  the  particular 
case.  U.  S.  v.  Bauer  (1912)  3  Ot 
Gust  App.  d43. 

The  shippers  were  purchasing  agents 
who  bought  the  merchandise  in  for- 
eign markets  on  cabled  orders.  The 
commissions  charged  for  this  service 
and  included  in  the  invoices  were  true 
Dondutiable  purchasing  commissions  in 
fact  and.  in  law.  Vandiver  ▼.  U.  8. 
(1916)  6  Ot  Gust  App.  80. 

Gommissions  on  imported  merchan- 
dise, which  do  not  grow  out  of  costs, 
charges,  and  expenses,  form  no  part 
of  the  dutiable  value  of  merchandise 
under  that  act  (1890)  19  Op.  Atty. 
Gen.  602. 

7. Time     of     exportatlond— The 

test  of  chief  value  is  to  be  applied  as 
values  may  be  at  the  time  of  importa- 
tion. Evidence  that  goods  are  identi- 
cal with  some  previously  imported  is 
unpersuasive  that  the  relative  value 
of  their  components  remains  the  same. 
U.  S.  V.  Leerburger  (1908)  160  Fed. 
651,  87  O.  G.  A.  547,  affirming  judg- 
ment Leerburger  ▼.  U.  S.  (G.  O.  1907) 
155  Fed.  146. 

The  actual  value  of  the  articles  at 
the  time  and  place  of  shipment  will 
control  in  fixing  the  duty.  Davidson  v. 
Draper  (G.  G.  1867)  Fed.  Gas.  No. 
8,604. 

Sugar  should  be  appraised  at  market 
value  on  the  date  of  actual  loading, 
and  not  at  the  date  of  sailing.  U.  S. 
V.  McKean  (D.  G.  1857)  Fed.  Gas.  No. 
15,681a. 

Where  merchandise  was  shipped  on 
September  28,  but  was  entered  at  the 
port  of  entry  in  the  United  States  un- 
der an  invoice  dated  and  certified  at 
the  port  of  shipment  October  1,  the 
date  of  the  invoice  controls,  and  the 
proportion  between  the  standard  of 
values  in  the  two  countries  as  fixed  by 
the  United  States  Treasury  Depart- 
ment for  the  quarter  beginning  Octo- 
ber 1  governs  in  computing  the  actual 
money  value  of  the  imported  goods. 
Masson  v.  U.  S.  (1911)  1  Gt  Gust 
App.  149. 

8.  — —  Principal  market8.»The  pro- 
vision that  dutiable  value  shall  be  the 
market  value  "in  usual  wholesale  quan- 
tities, at  the  time  of  exportation  to 
the  United  States,  in  the  principal 
markets  of  the  country  from  whence 
imported,"  refers  to  the  "principal 
market"  where  imported  merchandise 
is  bought  and  imported  to  the  United 
States  in  wholesale  quantities,  rather 
than  to  markets  where  there  may  have 
been  limited  purchases.  U.  S.  v. 
Haviland  &  Go.  (G.  G.  1909)  167  Fed. 
414,  judgment  affirmed  (1910)  177 
Fed.  175,  100  G.  G.  A.  637,  writ  of 
certiorari  denied  (1910)  30  Sup.  Gt 
573,  216  U.  S.  618,  54  L.  Ed.  640. 

The  entire  output  of  a  china  manu- 

(6698) 


facturer  in  Limoges  was  exported  < 
rectly  to  the  United  States,  except 
small  amount  of  special  classes,  di 
posed  of  in  Paris  to  European  trad 
the  wholesale  business  in  Paris  bei 
less  than  4  per  cent  of  said  export 
tions  to  the  United  States.  Held,  tli 
for  the  goods  shipped  to  Ameri 
limoges,  and  not  Paris,  was  the  *^ri 
dpal  market"     Id. 

The  evidence  in  a  reappraisemc 
case,  relative  to  china  exported  frc 
Limoges,  was  to  the  effect  that 
per  cent  of  the  entire  output  of  t 
factory  was  exported  directly  to  t 
United  States,  and  that  there  was 
open  market  for  such  china  at  1 
moges;  but  it  showed  the  values  eats 
lished  at  Paris,  where  the  remain! 
20  per  cent  of  the  Limoges  output  w 
disposed  of.  This  latter  value,  ho 
ever,  was  affected  somewhat  by  t 
fact  that  the  Paris  house  sold  at  bo 
wholesale  and  retail,  and  that  t 
goods  handled  there  differed  materia 
from  those  sold  at  Limoges  for  expc 
to  the  United  States.  Held,  that  the 
was  no  evidence,  that  Paris  was  t 
principal  market  for  the  china  th 
exported.    Id. 

The  defendant  imported '  into  Alas 
from  British  Golumbia  certain  quan 
ties  of  coke  which  it  valued  at  $3. 
per  ton,  and  upon  which  it  paid  dv 
at  20  per  cent,  ad  valorem.  Subs 
quentiy  the  United  States  reapprais 
the  coke,  raised  the  value  to  $5  p 
ton,  and  brought  this  suit  to  recov 
the  sum  alleged  to  be  due  on  the  u 
dervaluation.  Held,  the  value  of  t 
coke  must  be  fixed  in  the  prindi 
markets  and  not  at  the  ovens  whe 
produced.  U.  S.  v.  Brown-Alaska  C 
(1910)  4  Alaska,  89. 

Varnish,  of  which  a  component  pn 
of  chief  value  is  "distilled  spirit 
which  had  been  produced  in  the  Uri 
ed  States  and  exported  to  Cana< 
into  warehouse,  and,  after  being  coi 
pounded  into  varnish,  is  returned 
the  United  States,  should  be  apprais 
according  to  the  general  Canadi; 
markets,  and  not  according  to  Can 
dian  markets  for  articles  in  box 
(1884)   18  Op.  Atty.  Gen.  43. 

Reconsideration  of  former  opini 
(1?5  Op.  43)  in  regard  to  the  duty  up 
certain  shellac  varnish  imported  fr€ 
Ganada,  and  advised  that  the  wai 
house  value  in  Ganada  is  to  be  tak 
as  a  basis  for  computing  the  du 
thereon.  (1885)  18  Op.  Atty.  Ge 
109. 

9.  —  Couatry  from  which  impoi 

edi^Gertain  goods  were  shipped 
Liverpool,  landed  at  Bourdeaux,  an 
when  brought  thence  to  the  Unit 
States,  were  labeled  as  having  be 
imported  from  Bourdeaux,  invoiced 
a  less  sum  than  the  actual  cost  there 
at  Bourdeaux,  in  order  to  evade  tJ 
duties.  The  information  thus  exclu 
ing  all  question  of   the  continuity 
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>yage  from  Liverpool,  the  goods 
restored  to  the  claimants,  upon 
that  the  price  in  the  invoice  was 
en  price  at  Bourdeauz,  although 
rice  at  Liverpool  was  then  much 
U.  S.  V.  One  Hundred  and 
Crates  (1818)  16  U.  S.  (3 
:,)  232,  4  L.  Ed.  377. 
word  "country"  is  used  with  ref- 
!  to  state  or  nation,  and  an  arti- 
iported  from  India  is  to  be  ap- 
d  according  to  the  value  of  the 
;>al  markets  of  British  dominion, 
ot  at  Halifax,  from  which  place 

1  brought  into  the  United  States, 
v.  Peaslee  (1855)  59  U.-S.  (18 
521,  15  L.  Ed.  474. 

value  of  articles  imported  is  to 
timated  by  their  value  at  the 
pal  markets  of  the  country  from 

they  are  exported  at  the  time 
portation,  without  reference  to 
mntry  of  their  production.  Id. 
te  and  colored  wools  w^re  sold 
ler  in  the  Bagdad  market  at  one 
without  any  distinction  as  to  col- 
lis  being  in  accord  with  immemo- 
practice  in  that  market  Held, 
>oth  kinds  of  wool  should  be  ap- 
id  at  the   same  price,  in  accord- 

with  the  manner  of  purchase, 
lit  regard  to  any  difference  in  val- 
tiieh  may  attach  to  each  kind  in 
»ther  country.  G.  Gulbenkian  & 
.  U.  S.   (1907)  153  Fed,  858,  83 

A.  40. 

Decisions  under  former  statutes. 

Aldridge  v.  Williams  (1845)  44 
(3  How.)  9,  11  L.  Ed.  469;  Ranl- 
Hoyt  (1846)  45  U.  S.  (4  How.) 
11  L.  Ed.  996;  Greely  v.  Thomp- 
1850)  51  U.  S.  (10  How.)  225,  13 
1.397:  Maxwell  V.  Griswold  (1850) 
3W.  242,  254,  13  L.  Ed.  405;  Bart- 
.  Kane  (1853)  16  How.  203,  271, 
Ed.  931;  Stairs  v.  Peaslee  (1855) 
ow.  521,  525,  527,  15  L.  Ed.  474; 

2  V.  Redfield  (1859)  23  How.  170, 
16  L.  Ed.  418;  lasigi  v.  Collector 
0  68  U.  S.  (1  Wall.)  375,  17  L. 
386;  Hilton  v.  Merritt  (1884)  3 
Ct.  648,  110  U.  S.  97,  28  L.  Ed. 


83;  Oelbermann  v.  Merritt  (1887)  123 
U.  S.  356.  8  Sup.  Ct.  151,  31  L.  Ed. 
164;  Mustin  v.  Cadwalader  (1887)  123 
U.  S.  369,  8  Sup.  Ct.  158,  31  L.  Ed. 
169;  Auffmordt  v.  Hedden  (1890)  137 
U.  S.  310,  11  Sup.  Ct  103,  34  L.  Ed. 
674  (affirming  [C.  C.  1886]  30  Fed. 
360);  Eamshaw  v.  U.  S.  (1892)  13 
Sup.  Ot.  14,  15.  146  U.  S.  60,  36  L.  Ed. 
887;  U.  S.  V.  Sixteen  Packages  (C.  C. 
1819)  Fed.  Cas.  No.  16,303;  Griswold 
V.  Lawrence  (C.  C.  1850)  Fed.  Cas.  No. 
5,837;  Focke  v.  Lawrence  (C.  C.  1852) 
Fed.  Cas.  No.  4,894;  Pierson  v.  Same 
(C.  C.  1852)  Fed.  Cas.  No.  11,158; 
Same  v.  Maxwell  (C.  C.  1852)  Fed.  Cas. 
No.  11,159;  Barker  v.  Lawrence  (C.  C. 
1852)  Fed.  Cas.  No.  991;  Wilson  v. 
Same  (C.  0.  1852)  Fed.  Cas.  No.  17,- 
Sl6;  Barnard  v.  Morton  (C.  C.  1853) 
Fed.  Cas.  No.  1,005;  Goddard  v.  Max- 
well (C.  C.  1853)  Fed.  Cas.  No.  5,492; 
Morlot  V.  Lawrence  (C.  C.  1853)  Fed. 
Cas.  No.  9,816;  Morris  v.  Maxwell  (C. 
C.  1853)  Fed.  Cas.  No.  9,834;  MaUlard 
V.  Lawrence  (C.  C.  1855)  Fed.  Cas.  No. 
8,972;  Crowley  v.  Maxwell  (C.  C. 
1856)  Fed.  Cas.  No.  3,449;  Harriman 
V.  Same  (C.  C.  1856)  Fed.  Cas.  No. 
6,105;  Forman  v.  Peaslee  (C.  C.  1857) 
Fed.  Cas.  No.  4,941;  Bailey  v.  Good- 
rich (C.  C.  1867)  Fed.  Cas.  No.  7.35; 
Cobb  V.  Hamlin  (0.  C.  1868)  Fed.  Cas. 
No.  2,922;  Morris  v.  Cadwalader  (C. 
C.  1887)  33  Fed.  243;  U.  S.  v.  Gabriel 
(C.  C.  1888)  36  Fed.  888;  Muser  v. 
Magone  (C.  C.  1889)  41  Fed.  877;  U. 
S.  V.  Fourteen  Packages  of  Pins  (D.  C. 
1832)    Fed.   Cas.   No.   15,151. 

Cited  without  definite  application, 
Ballard  v.  Thomas  (1856)  19  How. 
382,  383,  15  L.  Ed.  690;  Belcher  v. 
Lawrason  (1858)  21  How.  251,  255, 
16  L.  Ed.  123;  Fennerstein's  Cham- 
pagne (1865)  3  Wall.  145,  147,  18 
L.  Ed.  121;  U.  S.  v.  Curnen  &  Stiner 
(1906)  146  Fed.  45,  76  C.  C.  A.  503; 
In  re  Schefer  (C.  O.  1892)  49  Fed. 
216,  218;  N.  Erlanger,  Blumgart  & 
Co.  V.  U.  S.  (O.  C.  1907)  152  Fed.  576, 
affirmed  (1907)  154  Fed.  949,  83  C.  C. 
A.  463. 


92.  (Act  Oct.  3,  1913,  c.  16,  §  III,  L.)  Ascertainment  of  value. 
When  the  actual  market  value,  as  defined  by  law,  of  any  arti- 
3f  imported  merchandise,  wholly  or  partly  manufactured  and 
ect  to  an  ad  valorem  duty,  or  to  a  duty  based  in  whole  or  in 
on  value,  can  not  be  ascertained  to  the  satisfaction  of  the  ap- 
sing  officer,  such  officer  shall  use  all  available  means  in  his 
er  to  ascertain  the  cost  of  production  of  such  merchandise  at 
time  of  exportation  to  the  United  States,  and  at  the  place  of 
ufacture,  such  cost  of  production  to  include  the  cost  of  mate- 
1  and  of  fabrication,  and  all  general  expenses  to  be  estimated  at 
less  than  10  per  centum,  covering  each  and  every  outlay  of 
tsoever  nature  incident  to  such  production,  together  with  the 
inse  of  preparing  and  putting  up  such  merchandise  ready  for 
ment,  and  an  addition  of  not  less  than  8  nor  more  than  50  per 
:um  upon  the  total  cost  as  thus  ascertained;  and  in  no  case 
1  such  merchandise  be  appraised  upon  original  appraisal  or  re- 
raisement  at  less  than  the  total  cost  of  production  as  thus  as- 
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certained.  The  actual  market  value  or  wholesale  price,  as  defit 
by  law,  of  any  imported  merchandise  which  is  consigned  for  sale 
the  United  States,  or  which  is  sold  for  exportation  to  the  Unii 
States,  and  which  is  not  actually  sold  or  freely  offered  for  sale 
usual  wholesale  quantities  in  the  open  market  of  the  country 
exportation  to  all  purchasers,  shall  not  in  any  case  be  appraised 
less  than  the  wholesale  price  at  which  such  or  similar  imported  m 
chandise  is  actually  sold  or  freely  offered  for  sale  in  usual  ivhc 
sale  quantities  in  the  United  States  in  the  open  market,  due  alio 
ance  by  deduction  being  made  for  estimated  duties  thereon,  cost 
transportation,  insurance  and  other  necessary  expenses  from 
place  of  shipment  to  the  place  of  delivery,  and  a  commission  i 
exceeding  6  per  centum,  if  any  has  been  paid  or  contracted  to 
paid  on  consigned  goods,  or  profits  not  to  exceed  8  per  centum  a 
a  reasonable  allowance  for  general  expenses  (not  to  exceed  8  ] 
centum)  on  purchased  goods.    (38  Stat.  185.) 

See  notes  to  subdivisions  B  and  K  of  said  section,  ante,  SS  6519,  5591. 

These  provisions,  as  originally  enacted  in  the  Customs  Administrative  . 
of  June  10,  1890,  c.  407,  S  11>  26  Stet  136,  were  amended  by  chan^inir 
language  and  by  adding  at  the  end  of  the  section  a  provision  making  it  "I 
ful  for  appraising  officers  in  determining  the  dutiable  value  of  such  n 
chandise  to  take  into  consideration  the  wholesale  price  at  which  such  or  si 
lar  merchandise  is  sold  or  offered  for  sale  in  the  United  States,  due  all( 
ance  being  made  for  estimated  duties  thereon,  the  cost  of  transportation,  ins 
ance  and  other  necessary  expenses  from  the  place  of  shipment  to  the  Uni 
States,  and  a  reasonable  commission  if  any  has  been  paid,  not  •exceeding 
per  centum,"  by  Act  July  24,  1897,  c.  11,  {  32,  30  Stat  211.  The  provisi* 
of  said  section  11,  as  further  amended  by  the  Payne-Aldrich  Tariff  Act 
Aug.  5, 1909,  c.  6,  S  28,  36  Stat.  97,  were  substantially  re-enacted  as  provisit 
of  this  act. 

Section  11,  as  originally  enacted  in  the  Customs  Administrative  Act,  f 
section  19  of  that  act,  providing  for  assessment  of  ad  valorem  duties,  w 
substitutes  for  R.  S.  %  2907,  repealed  by  section  29  of  that  act.    Said  section 
as  amended  by  the  Payne-Aldrich  Tariff  Act,  was  substantially  re-enacted 
the  same  language  by  section  III,  R,  of  this  act,  post,  §  5599. 

Notes  of  Deoiflioiui 

Cost  of  production,  In  generals— This  tent,  and  in  excess  of  the  apprai8< 

section  applies  only  to  articles  made  in  power.    U.  S.  v.  Doherty  (D.  C.  18J 

a  foreign  country,  and  not  sold  there,  27  Fed.  730,  731. 

and  does  not  apply  to  merchandise  man-  .*,,..,        ,        ,^  . 

ufactured    for    the    importer    abroad.  Wholesale  prlce^It  is  not  unfair 

where  like  merchandise  may  be  bought  ^^^  importer  to  employ,  as  a  basis 

by  any  one  at  the  same  place  of  manu-  computmg  what  was  the  true  viUue 

facture.    Muser  v.  Magone  (O.  0. 1889)  *\«   commodity  on  export  abroad, 

41  Fed  877  wholesale  selling  price  of  a  commoc 

In  the  absence  of  proof  of  sales  or  ^f  J^  by  himself,  and  the  very  langu: 

offers  to  sell,  market  value  may  be  as-  ?f  ^^^  statute  authorizes  this  to  be  do 

certained  by  cost  of  raw  material  at  ^S^^  v-  ^-  »•  ^^^^^>  1  ^t  Cust.  A 

the  time  and  place  of  manufacture,  with  ^,    ^        a.     *  ^v          ^           i  -.. 

the  cost  of  manufacture  and  a  manu-  ,  That  part  of  the  section  relating 

facturer's  profit.     In  re  Six  Cases  of  t^«   PJ^^^P^   ascertainment   of   dutia 

SUk  Ribbons  (D.   O.  1869)   Fed.  Cas.  ▼jl^e  ^^  an  rnqmry  as  to  the  sale  pi 

No   12914.  ^^  *^®  commodity  in  the  United  Sta 

The  cost  of  production,  with  the  ad-  ^^  »  definition   of  the  powers  «:ran 

dition  of  a  manufacturer's  profit,  is  ad-  appraismg  officers  in  appraisement  p 

mlssible    as    tending    to    show    market  ceedmgs,  and  there  ib  nothing  conta 

value,  when  no  evidence  of  sales  can  be  ^^  there  to  limit  the  scope  of  that  p 

given.     U.  S.  V.  Sixteen  Cases  of  Silk  vision  to  cases  where  no  foreign  mar 

Ribbons    (D.  C.  1870)    Fed.  Cas.  No.  value  appears;   it  seems  rather  in  f 

16  301  intended   to  aid  appraismg  officers 

Where  there  was  no  evidence  of  any  ascertain  true  foreign  market  vali 

concealment  or  fraud  in  the  importation  ^^* 

or  of  the  absence  of  the  ordinary  means  '     Charges,  expenses,  and  oommlsslo 

of  ascertaining  the  foreign  market  val-  ~The  evidence  showed  that  manuf 

ue  of  the  goods,  an  inquiry  as  to  the  turers   were   accustomed   to   sell  in 

contract  price  for  the  future  delivery  foreign   market    to    others    than   cc 

of  goods  at  a  store  in  New  York  free  mission  men  at  a  fixed  price,  includ 

of  all  charges  was  prima  facie  incompe-  in  the  price  an  item  which  tiiey  cal 
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oission."  The  item  so  charged 
he  diBcoont  which  the  manufac- 
were  accustomed  to  allow  com- 
»n  merchants  who  purchased  di- 
rom  them.  There  was  evidence 
in  buying  goods  of  a  concern 
was  a  manufacturer  and  also 
imission  house,  the  price  of  the 
purchased  of  them  was  the  same 
>  those  of  their  own  manufacture 
!or  similar  goods  manufactured 
bers  which  they  were  selling  on 
ission.  Held,  that  the  custom- 
officers,  in  appraisiag  the  goods, 
I  properly  include  as  a  part  of 
;tual  manufacturing  price  the  en- 
um  paid  by  the  importers  to  the 
ission  men  or  the  manufacturers, 
rt  of  which  was  properly  charge- 
is  a  commission.  XJ.  S.  v.  Herr- 
[1808)  91  Fed.  116,  33  O.  O.  A. 
reversing  judgment  Hermann  y. 
(0.  C.  1897)  84  Fed.  151. 
board  of  general  appraisers,  in 


deducting  from  the  price  of  merchan- 
dise when  received  in  the  United  States 
all  expenses,  in  order  to  determine  the 
wholesale  price  after  exportation  in 
the  foreign  market,  proceeded  proper- 
ly, it  appearing  that  they  were  unable 
to  find  an  open  market  price.  Go- 
macho  v.  U.  S.  (C.  C.  1902)  116  Fed. 
191. 

In  the  absence  of  fraud  or  conceal- 
ment in  the  importation,  the  appraiser 
can  only  inquire  as  to  the  contract 
price  of  goods  for  future  delivery  in 
this  country,  free  of  all  charges,  in  the 
event  of  the  ordinary  means  of  ascer- 
taining the  market  value  of  the  goods 
in  the  country  of  exportation  not  be- 
ing available.  U.  S.  v.  Doherty  (D. 
0.  1886)   27  Fed.  730. 

Cited  without  detlntte  applioation, 
Cramer  v.  Arthur  (1880)  102  U.  S. 
612,  618,  26  L.  Ed.  259;  Bobertson 
v.  Downing  (1888)  8  Sup.  Ct  1328, 
127  U.  S.  607,  32  L.  Ed.  269. 


)3.  (Act  June  10,  1890,  c.  407,  §  12,  as  amended.  Act  May  27, 
1908,  c.  205,  §  3,  and  Act  Aug.  5,  1909,  c.  6,  §  28.)  General  ap- 
praisers; appointment,  tenure,  salary,  and  powers, 
ere  shall  be  appointed  by  the  President,  by  and  with  the  ad- 
and  consent  of  the  Senate,  nine  general  appraisers  of  mer- 
dise.  Not  more  than  five  of  such  general  appraisers  shall  be 
inted  from  the  same  political  party.  They  shall  not  be  engaged 
ly  other  business,  avocation,  or  employment.  That  the  office  of 
general  appraisers  shall  be  at  the  port  of  New  York,  and  three 
em  shall  be  on  duty  at  that  port  daily  as  a  board  of  general  ap- 
ers. 

I  of  the  general  appraisers  of  merchandise  heretofore  or  hereafter 
inted  under  the  authority  of  said  Act  shall  hold  their  office  during 
behavior,  but  may,  after  due  hearing,  be  removed  by  the  Presi- 
for  the  following  causes,  and  no  other:  Neglect  of  duty,  mal- 
nce  in  office,  or  inefficiency. 

at  hereafter  the  salary  of  each  of  the  general  appraisers  of  mer- 
iise  shall  be  at  the  rate  of  nine  thousand  dollars  per  annum, 
lat  the  boards  of  general  appraisers  and  the  members  thereof 
have  and  possess  all  the  powers  of  a  circuit  court  of  the  United 
IS  in  preserving  order,  compelling  the  attefidance  of  witnesses, 
the  production  of  evidence,  and  in  punishing  for  contempt. 
1  notices  in  writing  to  collectors  of  dissatisfaction  of  any  decision 
lof,  as  to  the  rate  or  amount  of  duties  chargeable  upon  imported 
handise,  including  all  dutiable  costs  and  charges,  and  as  to  all 
and  exactions  of  whatever  character  (except  duties  on  tonnage), 
the  invoice  and  all  papers  and  exhibits,  shall  be  forwarded  to  the 
d  of  nine  general  appraisers  of  merchandise  at  New  York  to  be 
ule  thereof  assigned  for  hearing  or  determination,  or  both.  The 
ident  of  the  United  States  shall  designate  one  of  the  board  of 
general  appraisers  of  merchandise  as  president  of  said  board  and 
rs  in  order  to  act  in  his  absence.  Said  general  appraisers  of  mer- 
dise  shall  be  divided  into  three  boards  of  three  members  each, 
t  denominated  respectively  Board  1,  Board  2,  and  Board  3.  The 
dent  of  the  board  shall  assign  three  general  appraisers  to  each  of 
boards  and  shall  designate  one  member  of  each  of  said  boards 
tiairman  thereof,  and  such  assignment  or  designation  may  be  by 
changed  from  time  to  time,  and  he  may  assign  or  designate  all 
ds  of  three  general  appraisers  where  it  is  now  or  heretofore  was 
ided  by  law  that  such  might  be  assigned  or  designated  by  the 
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Secretary  of  the  Treasury.  The  president  of  the  board  shall 
competent  to  sit  as  a  member  of  any  board,  or  assign  one  or  t 
other  members  thereto,  in  the  absence  or  inability  of  any  one  or  t 
members  of  such  board.  Each  of  the  boards  of  three  general 
praisers,  or  a  majority  thereof,  shall  have  full  power  to  hear  and 
termine  all  cases  and  questions  arising  therein  or  assigned  there 
and  the  general  board  of  nine  general  appraisers,  each  of  the  boa 
of  three  general  appraisers,  and  each  of  the  general  appraisers 
merchandise,  shall  have  all  the  jurisdiction  and  powers  and  proc 
as  now,  heretofore,  and  herein  provided.  The  said  board  of  n 
general  appraisers  shall  have  power  to  establish  from  time  to  ti 
such  rules  of  evidence,  practice  and  procedure,  not  inconsistent  \^ 
the  statutes,  as  may  be  deemed  necessary  for  the  conduct  and  ti 
formity  of  its  proceedings  and  decisions  and  the  proceeding-s  '< 
decisions  of  the  boards  of  three  thereof;  and  for  the  production,  cs 
and  custody  of  samples  and  records  of  said  board.  The  president 
the  board  shall  have  control  of  the  fiscal  affairs  and  the  clerical  fo 
of  the  board,  make  all  recommendations  for  appointment,  pror 
tion,  and  otherwise  affecting  said  clerical  force;  he  may  at  any  ti 
before  trial  under  the  rules  of  said  board  assign  or  reassign  any  c 
for  hearing,  determination,  or  both,  and  shall  designate  a  general  ; 
praiser  or  a  board  of  general  appraisers,  and,  if  necessary,  a  ch 
thereto,  to  proceed  to  any  port  within  the  jurisdiction  of  the  Uni 
States  for  the  purpose  of  hearing,  or  determining  if  authorized 
law,  causes  assigned  for  hearing  at  such  port,  and  shall  cause  to 
prepared  and  duly  promulgated  dockets  therefor.  No  member  of  a 
of  said  boards  shall  sit  to  hear  or  decide  any  case  on  appeal  in  1 
decision  of  which  he  may  have  previously  participated.  The  bo? 
of  three  general  appraisers,  or  a  majority  of  them,  who  decided  1 
case,  may,  upon  motion  of  either  party  made  within  thirty  days  n< 
after  their  decision,  grant  a  rehearing  or  retrial  of  said  case  when 
their  opinion  the  ends  of  justice  may  require  it.  (26  Stat.  136. 
Stat.  406.    36  Stat.  98.) 

This  section  as  originally  enacted  in  the  Customs  Administrative  Act  of  Ji 
10,  1890,  c.  407,  §  12,  was  as  follows: 

"There  shall  be  appointed  by  the  President,  by  and  with  the  advice  and  c 
sent  of  the  Senate,  nine  general  appraisers  of  merchandise,  each  of  wt 
shall  receive  a  salary  of  seven  thousand  dollars  a  year.  Not  more  than  ] 
of  such  general  appraisers  shall  \^  appointed  from  the  same  political  pai 
They' shall  not  be  engaged  in  any  other  business,  avocation,  or  employmt 
and  may  be  removed  from  office  at  any  time  by  the  President  for  inefiiciei] 
neglect  of  duty,  or  nialfeasance  in  office.  They  shall  be  employed  at  such  pc 
and  within  such  territorial  limits,  as  the  Secretary  of  the  Treasury  d 
from  time  to  time  prescribe,  and  are  hereby  authorized  to  exercise  the  pi 
ers,  and  duties  devolved  upon  them  by  this  act  and  to  exercise,  under 
general  direction  of  the  Secretary  of  the  Treasury,  such  other  supervis 
over  appraisements  and  classifications,  for  duty,  of  imported  merchandise 
may  be  needful  to  secure  lawful  and  uniform  appraisements  and  classificati< 
at  the  several  ports.  Three  of  the  general  appraisers  shall  be  on  duty  ai 
board  of  general  appraisers  daily  (except  Sunday  and  legal  holidays)  at 
port  of  New  York,  during  the  business  hours  prescribed  by  the  Secretary 
the  Treasury,  at  which  port  a  place  for  samples  shall  be  provided,  under  si 
rules  and  regulations  as  the  Secretary  of  the  Treasury  may  from  time  to  ti 
prescribe,  which  shall  include  rules  as  to  the  classes  of  articles  to  be 
posited,  the  time  of  their  retention,  and  as  to  their  disposition,  which  place 
samples  shall  be  under  the  immediate  control  and  direction  of  the  board 
general  appraisers  on  duty  at  said  port." 

Said  Customs  Administrative  Act  was  amended  by  Act  May  27,  1908,  c.  2 
cited  above,  by  adding  thereto,  after  section  30  thereof,  a  new  section  numbe: 
as  section  31  thereof,  to  read  as  follows: 

"Sec.  31.  That  all  of  the  general  appraisers  of  merchandise  heretofore 
hereafter  appointed  under  the  authority  of  said  act  shall  hold  their  office  dur; 
good  behavior,  but  may,  after  due  hearing  be  removed  by  the  President  for 
following  causes,  and  no  other:  Neglect  of  duty,  malfeasance  in  office,  or  is 
ticiency. 
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"That  hereafter  the  salary  of  each  of  the  general  appraisers  of  merchandise 
shall  be  at  the  rate  of  nine  thousand  dollars  per  annum. 

"That  the  said  boards  of  general  appraisers  and  the  members  thereof  shall 
bave  and  possess  all  the  powers  of  a  circuit  court  of  the  United  States  in  pre- 
serving order,  compelling  the  attendance  of  witnesses,  and  the  production .  of 
evidence,  and  in  punishing  for  contempt." 

These  sections  were  combined  and  amended  to  read  as  set  forth  here  by  the 
Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  |  28,  cited  above. 

This  section  was  saved  from  repeal  by  the  Underwood  Tariff  Act  of  Oct. 
3,  1918,  c.  16,  by  a  proviso  annexed  to  section  IV,  S,  of  that  act,  ante,  § 
5316. 

A  similar  saving  from  repeal  was  made  by  the  Payne-Aldrich  Tariff  Act  of 
Aug.  5,  1909,  c.  6,  I  41,  36  Stat  118. 

Sections  13  and  14  of  the  Customs  Administrative  Act,  as  amended,  were  su- 
perseded by  section  III,  M,  N,  of  the  Underwood  Tariff  Act,  post,  §§  5594, 
5595. 

Provisions  for  the  review  of  decisions  of  Boards  of  General  Appraisers  by  the 
Circuit  Courts,  made  by  section  15  of  the  Customs  Administrative  Act  of 
June  10,  1890,  c  407,  were  superseded  by  provisions  for  such  review  by  the 
Court  of  Customs  Appeals  created  by  section  29  added  to  that  act  by  the  Payne- 
Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6.  The  provisions  of  said  new  section 
29  were  incorporated  in  and  superseded  by  chapter  8  of  the  Judicial  Code  of 
March  3,  1911,  set  forth  ante,  §§  1179-1190,  and  the  sections  next  following 
section  15,  originally  sections  16,  17,  18,  as  amended,  were  designated  re- 
spectively sections  15,  16,  17,  in  the  Payne-Aldrich  Tariff  Act,  but  were  re- 
enacted  in  said  act  without  other  change.  These  three  sections  were  substan- 
tially re-enacted  as  provisions  of  section  III,  O,  P,  Q,  of  the  Underwood  Tariff 
Act,  set  forth  post,  §§  5596-5598. 

Previous  provisions  for  appointment  of  general  appraisers  were  made  by 
R.  S.  I  2608,  repealed  by  section  29  of  the  Customs  Administrative  Act,  26 
8tot  141. 

Notes  of  Decisions 


Eiture  of  offloe  of  general  apprais- 

-The  general  appraisers  are  offi- 
\  of  the  Treasury  Department 
H)   21  Op.  Atty.  Gen.  85. 

ppointment    and    removal    of    ap- 

sers.— Where  the  record  shows 
:  the  president  deemed  it  his  duty 
make  changes  in  the  board  of  ap- 
isers,   the  court  must  assume   that 

changes  were  such  as  prescribed 
law,  and  that  the  president  was 
led  by  the  statute  prescribing  the 
ands  on  which  the  officer  might 
removed.  Shurtleff  v.  U.  S.  (1901) 
Ct.  CI.  34,  affirmed  (1903)  23  Sup. 
535,  189  U.  S.  311,  47  L.  Ed.  828. 
he  method  of  ascertaining  the 
Bes  for  removal  is  within  the  dis- 
tion  of  the  President,  and  no  legal 
ility    attaches    to    the    government 

his  failure  to  assign  the  particular 
lUtory  cause  for  which  he  removes 
appraiser.     Id. 

general  appraiser  sought  to  be  re- 
^ed  from  office  by  the  President  for 

of  the  causes  specified  as  grounds 

such  removal,  is  entitled  to  notice 
t  hearing.     Id. 

he  general  power  of  the  President 
remove  a  federal  official  for  any 
son  he  may  think  sufficient,  even 
ugh  such  official  was  appointed  by 
1  with    the   advice   and    consent   of 

Senate,  is  not  restricted,  as  re- 
ds general  appraisers  of  merchan- 
e,  to  a  removal  for  "inefficiency, 
:lect  of  duty,  or  malfeasance  in  of- 
!."     Id. 

'he  removal  of  a  general  appraiser 
the  President  without  notice  or  op- 


portunity to  defend  will  be  presumed 
to  have  been  made  for  other  causes 
than  those  specified  as  grounds  for  his 
removal.     Id. 

Appraisement  made  invalid  by  re- 
moval of  appraiser  and  substitution 
of  another.  Greely  v.  Thompson 
(1850)  10  How.  225,  240,  13  L.  Ed. 
397. 

Proper  appointment  of  qualified  ap- 
praiser presumed.  Erhardt  v.  Ballin 
(190G)  150  Fed.  529,  80  C.  C.  A.  271. 

There  is  no  incompatibility  between 
the  office  of  general  appraiser  and  the 
special  service  of  expert  for  which 
such  officer  Was  detailed,  the  latter 
service  being  a  mere  employment  with- 
out compensation,  and  not  an  office. 
(1902)    24  Op.   Atty.    Gen.   12. 

The  provision  that  a  general  ap- 
praiser "shall  not  be  engaged  in  any 
other  business,  avocation,  or  employ- 
ment," is  not  applicable  to  the  case 
of  a  general  appraiser  detailed  by  the 
Secretary  of  the  Treasury,  without  ad- 
ditional compensation,  as  "an  expert 
to  represent  the  United  States  in 
the  international  commission  for  the 
conversion  of  the  present  Chinese  tar- 
iff into  specific  rates."  That  provi- 
sion, in  connection  with  other  provi- 
sions of  the  law,  means  that  such  offi- 
cer can  not  hold  another  office  under 
the  government  or  be  engaged  in  other 
incompatible   government  service.     Id. 

Negligence  or  malfeasance.— If  inef- 
ficiency, neglect  of  duty,  or  malfea- 
sance in  office  is  charged  against  a 
general  appraiser,  it  is  the  duty  of 
the  Secretary  of  the  Treasury  to  in- 
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vestigate   the  matter.     (1894)   21  Op.  ter   and   uses    of  the   merchandise  at 

Atty.  Gen.  85.  bar,  is  not  an  abuse  of  the  discredon 

Rehearino8.-The    denial  by  the  board  ^^^^^^   "»  ^^  ^^   ^^   section,   permit- 

of  a  rehearing  to  permit  the  introdnc-  ^°?  '^  ^?  .^^ant  a  reheanng  *  when  in 

tion  of  the  record  of  another  case  in-  their  opimon  the  ends  of  justice  may 

volving   similar   or  identical  merchan-  require   it,     and   rule   34   of  its  own 

dise,   this   motion   having  been   denied  ^l^  ^^  procedure,  pernutting  the  m- 

"for   the   present"   at   the  hearing   of  Reduction  of  such  record  "within  tiie 

the  cause,  and  no  furtiier  mention  of  ^^^etion    of    the    board."     Bache   & 

it  appearing  in  the  record  until  after  gPl  ^-  ^'  ^'  <^^^^>  ®  ^^  ^"■t.  App. 

the    publication    of    the    board's    deci-  ""*' 

sion,  the  record  in  this  court  showing  Cited    wKhoat    definite    applteatiee, 

with  reasonable   certainty  the  charac-  (1877)   15  Op.  Atty.  Gen.  260. 

§  5594.  (Act  Oct.  3,  1913,  c.  16,  §  III,  M.)  Revision  of  reports  of 
assistant  appraisers;  reappraisement ;  appeal  to  board  of  gen- 
eral appraisers. 
M.  The  appraiser  shall  revise  and  correct  the  reports  of  the  assistant 
appraisers  as^  he  may  judge  proper,  and  the  appraiser,  or,  at  ports 
where  there  is  no  appraiser,  the  person  acting  as  such,  shall  report 
to  the  collector  his  decision  as  to  the  value  of  the  merchandise  ap- 
praised. At  ports  where  there  is  no  appraiser  the  certificate  of  the 
customs  officer  to  whom  is  committed  the  estimating  and  ccJlection 
of  duties,  of  the  dutiable  value  of  any  merchandise  required  to  be 
appraised,  shall  be  deemed  and  taken  to  be  the  appraisement  of  such 
merchandise.  If  the  collector  shall  deem  the  appraisement  of  any 
imported  merchandise  too  low,  he  may,  within  sixty  days  thereafter, 
appeal  to  reappraisement,  which  shall  be  made  by  one  of  the  general 
appraisers,  or  if  the  importer,  owner,  agent,  or  consignee  of  such 
merchandise  shall  deem  the  appraisement  thereof  too  high,  and  shall 
have  complied  with  the  requirements  of  law  with  respect  to  the  en- 
try and  appraisement  of  merchandise,  he  may  within  ten  days  there- 
after appeal  for  reappraisement  by  giving  notice  thereof  to  the  col- 
lector in  writing.  Such  appeal  shall  be  deemed  to  be  finally  aban- 
doned and  waived  unless  within  two  days  from  the  date  of  filing 
thereof  the  person  who  filed  such  notice  shall  deposit  with  the  col- 
lector of  customs  a  fee  of  $1  for  each  entry.  Such  fee  shall  be  depos- 
ited and  accounted  for  as  miscellaneous  receipts,  and  in  case  the  ap- 
peal in  connection  with  which  such  fee  was  deposited  shall  be  finally 
sustained,  in  whole  or  in  part,  such  fee  shall  be  refunded  to  the  im- 
porter, with  the  duties  found  to  be  collected  in  excess,  from  the  ap- 
propriation for  the  refund  to  importers  of  excess  of  deposits.  The 
decision  of  the  general  appraiser  in  cases  of  reappraisement  shall  be 
final  and  conclusive  as  to  the  dutiable  value  of  such  merchandise 
against  all  parties  interested  therein,  unless  the  importer,  owner,  con- 
signee, or  agent  of  the  merchandise  shall  deem  the  reappraisement  of 
the  merchandise  too  high,  and  shall,  within  five  days  thereafter,  give 
notice  to  the  collector,  in  writing,  of  an  appeal,  or  unless  the  collector 
shall  deem  the  reappraisement  of  the  merchandise  too  low,  and  shall 
within  ten  days  thereafter  appeal  for  re-appraisement ;  in  either  case 
the  collector  shall  transmit  the  invoice  and  all  the  papers  appertain- 
ing thereto  to  the  board  of  nine  general  appraisers,  to  be  by  rule 
thereof  duly  assigned  for  determination.  In  such  cases  the  general 
appraiser  and  boards  of  general  appraisers  shall  proceed  by  all  rea- 
sonable ways  and  means  in  their  power  to  ascertain,  estimate,  and 
determine  the  dutiable  value  of  the  imported  merchandise,  and  in 
so  doing  may  exercise  both  judicial  and  inquisitorial  functions.  In 
such  cases  the  general  appraisers  and  the  Boards  of  General  Ap- 
praisers shall  give  reasonable  notice  to  the  importer  and  the  proper 
representative  of  the  Government  of  the  time  and  place  of  each  and 
every  hearing  at  which  the  parties  or  their  attorneys  shall  have  op- 
portunity to  introduce  evidence  and  to  hear  and  cross-examine  the 
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itnesses  for  the  other  party,  and  to  inspect  all  samples  and  all  docu- 

trS  ^^^^""'^  °/u°^^"  P*P"'  °^^'^^-  Affidavits  of  persons  whose 
tendance  can  not  be  procured  may  be  admitted  in  the  discretion  of 
e  general  appraiser  or  Board  of  General  Appraisers.  The  decision 
the  appraiser,  or  the  person  acting  as  such  (in  case  where  no  ob- 
ction  IS  made  thereto,  either  by  the  collector  or  by  the  importer 

''n!!"'o«^"T"'  ?^^^l"*^•i'^*''^  ''"E'«  g^""3'  appraiser  in  case 
no_  appeal,  or  of  the  board  of  three  general  appraisers,  in  all  re- 
pra.senient  cases  shall  be  final  and  conclusive  against  all  parties 
d  shall  not  be  subject  to  review  in  any  manner  for  any  cause  in 
y  tribunal  or  court,  and  the  collector  or  the  person  acting  as  such 
all  ascertain,  fix  and  liquidate  the  rate  and  amount  of  the  duties 
be  paid  on  such  merchandise,  and  the  dutiable  costs  and  charges 
ixeon  according  to  law;  and  no  reappraisement  or  re-reappraise- 
;m  shall  be  considered  invalid  because  of  the  absence  of  the  roer- 
indise  or  samples  thereof  before  the  officer  or  officers  making  the 
ne.  where  no  party  in  interest  had  demanded  the  inspection  of 
:h  merchandise  or  samples,  and  where  the  merchandise  or  samples 
re  reasonably  accessible  for  inspection.     (38  Stat.  186.) 

of^^'tiJ^'nrn?  tlTj't-l^^  «'«!"  P"''?«P"s  Jic^  fcllowmt  were  .ubdivJBtons 
o(  MctioD   UI  of  the  Lnderwood  Tariff  Act,  cited  above 

hee  notes  to  Btibdiviaiun  B  of  said  *eetion,  ante,  i  5519 
t.^I'.!f*.P'''^'''*'''°f .''■*'■?  '"bstituted  for  provisions  of  the  same  nature  made 
by  tie  fuMomB  AdmmistraUve  Aft  of  June  10,  18M,  c,  407.  |  13   26  Stat 
|3b.  amended  by  tho  Pflj-ne-Aldricl>  Tariff  Act  of  Aug.  5.  lOW.'c  6.  §  2S  Ic 

Provisions  a$  to  tlie  effect  of  the  appro  iner's  certiflcate.  made  by  R    S    » 
2fi5u.  were  auptTscdeU  by  these  provisions.  ' 

I'rovjBiona  siinilap  to  some  extent  to  those  of  section  13  of  said  CuMnnia  Ad 
""ofthlrA^t!'  "'  '"^  '"'^  "'"''  "'  ''■  ^-  S^  ^'*-^'  2B30.  repealed  b;i"ctto1; 
.me!8°Mt)a.**"*'*^*'°  ^^  "*  ""'^  *="*'*""''  AdministraUve  Act.  a.  amended, 
Kot«s  of  BeolBioni 


^Joilce.   etc, 
Resumptions. 
^*pori  of  fippmlMr* 
:oDel«iiiTCD«a  of  appraisal, 
*eapprala«ineiit,   iri   general. 

As»lfrim€tit  for  dctermlnfLtloo, 

—  Examination  of  merchandlae. 
■ —    tnsipcctloQ  of  sftinpleB, 

—  Coaeluslvenea^, 
>ecleion«  under  earlier  statatea. 
^iquldattoD  br  collector. 

Smuggled  goOffs.— When  property 
ict  to  forfeiture  for  smuggling  or 
Bte  offenses  la  seked,  tbe  ap- 
lemeot  should  Ue  in  accordance 
setlion  5777.  post,  and  tiot  under 
fi*?ction.  (1903)  24  Op,  Atty, 
583;     (1006)    25   Op.  Atty,   Geo, 

His  to  Heal, —As  to  early  liigtorj  of 
hiUm,  Bee  Dariea  t.  Millor  n^S'J) 
p.  CL  560,  130  U,  S,  284,  32  L, 

Wot  let,  eto.^Wbere  a  p  praise  rs 
fiied  a  time  lor  a  hearing,  and 
L  notice  thereof  to  the  parties  in- 
l*d,  the  rtifasal  to  pcatpone  the 
ng  at  the  request  of  one  af  the 
6U.S.CoAif.'l6--420 


parties  is  within  their  discretion,  aad 
the  court  wjll  not  interfere,  U.  S,  r. 
Earnsbnw  (D.  C.  1887)  30  Fed.  072. 

4.  Presumptroas,— In  the  absiince  of 
einifeuce  to  the  contrary,  it  will  be 
prcBumed  that  an  aiipraiaeroent  hy  a 
local  appraiser  was  in  conformity  with 
law  and  was  valid,  U-  S,  v,  Coruen 
&  Stiuer  (1906)  146  Fed,  45,  76  C.  C. 
A.  503* 

5,  Report  of  appraiser,— The  op- 
prniser  may  amend  bis  report,  Hilton 
V.  Merritt  (18S4)  3  Sup.  Ct.  54S.  555, 
110  U.  S,  97.  28  L.  BcJ,  83,  boldiug  up- 
pruisaJ  to  be  L-oncJugive. 

It  is  intended  that  the  apprajBement 
should  be  reduced  to  wnting.  The 
certificate  of  the  appraising  officer  is 
the  le^al  evirlence  of  appraisement,  and 
If  it  is  not  made  the  appraisement  is 
illegflL  The  Lace  House  v,  U,  3 
(1J^05)   141   Fed.  800,  73  C  C.  A,  loa 

The  Importers  entered  the  gofxft^  up- 
on affidavit  and  statenoent  in  the  form 
of  an  iuvoioe,  giving  bond  as  rei^ujred 
by  law.  Tbe  collector  aeut  Ihia  pro 
forma  invoice  to  the  appriiiser,  and 
upon  the  report  of  the  aasistnnt  ap- 
praiser there  appeared  the  words  '*Ap- 
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proved,  B.  S.  Fowler,  appraiser.'* 
Later  the  importers  filed  a  consular 
invoice  to  cancel  their  bond,  and  in  an 
accompanying  verified  statement  as- 
serted the  incorrectness  of  the  pro 
forma  invoice,  but  made  no  applica- 
tion for  reappraisement.  The  entry 
was  liquidated  on  the  basis  of  the 
value  as  given  in  the  pro  forma  in- 
voice. Held,  the  indorsement  of  "ap- 
proved" by  the  appraiser  shows  a  com- 
pliance with  the  requirement  that  he 
should  ascertain,  estimate,  and  ap- 
praise the  actual  market  value  of  the 
merchandise  and  make  a  report  there- 
on; furthermore,  to  hold  thus  is  in 
accord  with  the  regulations  and  prac- 
tice in  respect  of  pro  forma  invoices. 
U.  S.  V.  Frank  &  Lambert  (1911)  2 
Ct.  Oust  App.  239. 

The  mere  citation  to  a  former  deci- 
sion by  the  board  by  the  appraiser  in 
his  report  to  the  collector  is  not  suf- 
ficient to  identify  the  merchandise  in 
the  two  cases.  National  Hat  Pin  Go. 
V.  U.  S.  (1914)  5  Ct  Gust  App.  435. 
See,  also,  U.  S.  v.  Eytinge  (1913)  4 
Ct  Gust  App.  266. 

6.  Conolusiveness  of  appraisals-Ap- 
praisement conclusive  as  to  dutiable 
value  of  goods.  Bartlett  v.  Kane 
(1853)  16  How.  263,  271,  14  L.  Ed. 
931;  Belcher  v.  Linn  (1860)  24  How. 
508,  522,  16  L.  Ed.  754;  lasigi  v.  The 
Collector  (1863)  1  Wall.  375,  384,  17 
L,  Ed.  686;  HUton  v.  Merritt  (1884) 
3  Sup.  Ct  548,  551,  110  U.  S.  97,  28 
L.  Ed.  83;  Oelbermann  v.  Merritt 
(1887)  8  Sup.  Ct  151,  154,  123  U.  S. 
356,  31  L.  Ed.  164;  Huffmordt  v.  Hed- 
den  (1890)  11  Sup.  Ct  103,  106,  107, 
137  U.  S.  310,  34  L.  Ed.  674;  U.  S. 
V.  Kenworthy  (1895)  68  Fed.  904,  905, 
908,  16  C.  C.  A.  61;  Tappan  v.  U.  S. 
(C.  C.  1822)  Fed.  Gas.  No.  13,749; 
Stewart  v.  Merritt  (C.  C.  1880)  2  Fed. 
531,  533;  Yanada  v.  Spalding  (C.  C. 
1885)  24  Fed.  21;  U.  S.  v.  Leng  (D. 
G.  1883)  18  Fed.  15,  19;  U.  S.  v. 
Brown-Alaska  Go.  (1910)  4  Alaska,  89. 

Where  the  importers  did  not  avail 
themselves  of  the  means  pointed  out 
by  this  section  for  the  correction  of 
an  error  in  the  appraisement  of  duties, 
the  collection  of  duties  according  to 
the  appraisement  cannot  be  held  illegal 
since  the  collector  was  bound  to  pro- 
ceed thereon  if  the  appraisement  re- 
mained unquestioned.  Schoenfeld  v. 
Hendricks  (1894)  14  Sup.  Ct  754,  755, 
152  U.  S.  691,  38  L.  Ed.  601. 

The  evidence  of  the  decision  of  ap- 
praisers is  their  official  returns,  and,  if 
they  acted  without  fraud  and  within 
their  powers,  their  decision  cannot  be 
impeached  by  requiring  them  to  dis- 
close the  reason  for  their  conclusions, 
or  by  evidence  of  statements  made  by 
them.  Muser  v.  Magone  (1894)  15 
Sup.  Ct  77,  82,  155  U.  S.  240,  39  L. 
Ed.  135,  affirming  judgment  (C.  G. 
1889)  41  Fed.  877. 

Alleged    error   of   the   appraiser    or 
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collector,  in  that  he  has  proceeded  on 
a  wrong  principle,  as  by  includini;  in 
the  appraisement  charges  forming  no 
part  of  dutiable  value,  may  be  attack- 
ed by  protest,  and  reviewed  by  the 
board  of  general  appraisers.  U.  S.  ▼. 
Passavant  (1898)  18  Sup.  Ct  219,  168 
U.  S.  16,  42  L.  Ed.  644. 

While,  as  a  general  rule,  the  valua- 
tion of  appraisers  is  conclusive  on  all 
parties,  the  appraisement  may  be  im- 
peached if  the  appraiser  or  coUeotoi 
proceeded  on  a  wrong  principle,  con- 
trary to  law,  or  transcended  the  pow- 
er conferred  by  statute,  or  did  not 
comply  therewith.  U.  S.  v.  Lioeb 
(1901)  107  Fed.  692,  46  G.  C.  A.  562, 
writ  of  certiorari  denied  Loeb  v.  U.  S. 
(1901)  21  Sup.  Ct  923,  181  U.  S.  618. 
45  L.  Ed.  1030. 

The  provision  making  decisions  of 
appraising  officers  final  and  conclusive, 
does  not  prevent  inquiry  as  to  whether 
such  officers  acted  Tegally;  and  evi- 
dence is  admissible  to  show  that  items 
independent  of  the  actual  value  have 
been  included  in  the  appraised  value. 
Appraisers  may  not  cut  off  all  inquiry 
into  their  action  by  merely  stating  that 
ar  item  was  added  "to  irake  market 
value."  N.  Erlanger,  Blumgart  &  Co. 
V.  U.  S.  (1907)  154  Fed.  949,  83  C.  C. 
A.  463,  affirming  judgment  (G.  G. 
1907)  152  Fed.  576. 

Additions  to  entry  made  by  importer 
to  obtain  possession  of  goods  are  not 
voluntary,  and  appraisement  is  not 
conclusive.  Benkard  v.  Schell  (G.  G.) 
Fed.  Gas.  No.  1,307. 

An  error  of  the  importers  in  desig- 
nating the  appraising  officers  in  an  ap- 
plication for  an  appraisement  will  be 
disregarded.  Wight  v.  Curtis  (G.  C. 
1845)  Fed.  Gas.  No.  17,628. 

The  validity  of  an  appraisement  can 
be  impeached  outside  the  award  only 
by  testimony  showing  that  the  question 
referred  was  not  decided,  or  some  mis- 
conduct in  the  appraisers.  Tucker  v. 
Kane  (C.  C.  1850)  Fed.  Gas.  No.  14,- 
220. 

Duty  of  collector  to  assess  duties 
upon  appraisal  value  of  merchandise, 
notwithstanding  there  is  an  invoice 
sworn  to  by  the  owner.  Thomson  v. 
Maxwell  (C.  G.  1852)  Fed.  Gas.  No. 
13,983. 

The  appraisement  by  the  official  ap- 
praiser held  conclusive,  notwithstand- 
ing a  protest,  where  the  importer  as- 
serted that  he  did  not  desire  a  reap- 
praisement, and  did  not  offer  the  fees 
therefor.  Fielden  v.  Lawrence  (G.  C. 
1853)  Fed.  Gas.  No.  4,774. 

An  appraisement  by  part  only  of  the 
public  appraisers  is  valid  unless  protest- 
ed against;  and  it  is  only  necessary 
that  those  who  certify  to  the  apprais- 
al should  actually  have  made  it  Mc 
Gall  V.  Lawrence  (0.  0. 1855)  Fed.  Cas. 
No.  8,672. 

An  appraisement  becomes  of  no  effect 
only  when  there  ia  another  appraise- 


6) 


COLLECTION  OF  DUTIES  UPON  IMPOSTS 


§  5594 


t  Lehmnier  v.  Maxwell  (0.  0. 
5)  Fed.  Cas.  No.  8,214. 
1  appraisal  by  public  appraisers  is 
and  conclusive,  unless  the  importer 
s  to  the  collector  an  absolute  and 
mditional  notice  of  his  dissatis- 
ion  with  sueh  appraisal.  Schmaire 
[axwell  (0.  0.  1856)  Fed.  Cas.  No. 
60. 

le  appraisal  is  not  set  aside  by  an 
*al,  though  the  collector  illegally 
ses  to  order  a  reappraisal.  Id. 
le  appraisers  are  not  bound  by  pri- 
ippraisals  of  the  value  of  goods  of 
same  kind  imported  by  the  same 
y.  Goodsell  v.  Briggs  (0.  0.  1873) 
,  Cas.  No.  5,548. 

I  actual  appraisement  by  the  ap- 
ser  is  conclusive  asr  to  the  value  of 
importation  in  the  absence  of  an 
;al  to  the  merchant  appraisers, 
the  coUector  is  required  to  assess 
duty  upon  such  valuation.  Saxon- 
MUls  V.  RusseU  (C.  C.  1880)  1 
118, 123,  judgment  affirmed  (1885) 
ip.  Ct  237,  116  U.  S.  13,  29  L.  Ed. 

Le  decision  of  the  proper  officer, 
r  appeal  and  without  fraud,  as  to 
dutiable  value  of  imports,  is  final 

conclusive  against  the  importer, 
rart   V.    Merritt    (C.    0.    1880)    2 

531. 
I  assessment  of  merchandise  com- 
ng  11  bales  of  hides  and  skins 
)d  together  indiscriminately,  as 
es  of  leather,  raw,"  under  Act  July 
1897,  c  11,  §  1,  Schedule  N,  par. 

will  be  affirmed  where,  notwith- 
ding  the  appraiser's  demand  that 
importers  produce  two  bales  be- 
3  the  sample  bale,  so  as  to  enable 

to  satisfy  himself  as  to  the  rela- 
proportion  of  hides  and  skins,  they 
to  do  so,  and  fail  to  show  that  the 
r  bales  contain  the  same  proportion  ' 
ides  and  skins  as  the  sample  bale. 
I  V.  U.  S.   (C.  C.  1902)   115  Fed. 

\e  appraisement  and  liquidation  of 
es  by  the  appraiser  and  collector 
binding  and  conclusive  in  all  collat- 

proceedings,  and,  in  the  absence 
ny  reliquidation  or  reappraisement, 
lot  be  disregarded  or  reviewed,  ex-' 

in  the  modes  provided  by  law. 
T  payment  of  the  duties  as  llqui- 
d,  a  suit  in  the  district  court  for 
es  alleged  to  be  due  in  excess  of 
liquidation,  on  account  of  an  alleg- 
imtrue  discount,  fraudulently  pro- 
d  to  be  allowed  in  the  appraisement 
^alue,  cannot  be  sustained.  U.  S. 
IsDowell  (D.  C.  1884)  21  Fed.  563. 
le  rule  that  the  appraisement  and 
idation  of  duties  by  customs  officers 
binding  in  all  collateral  proceed- 
,  frequently  applied  in  the  United 
;e8  district  court  as  against  impor- 
,  must  be  equally  applied  in  suits 
ight  by  the  United  States.  Id. 
i  the  absence  of  material  evidence 
:he  contrary,  the  method  employed 
customs  officials  to  determine  the 


weight  of  commodities  will  be  presum- 
ed to  be  correct.  U.  S.  v.  Gage  Bros. 
(1911)  1  Ct.  Cust  App.  439. 

The  board*s  authority  was  complete, 
and  this  had  been  properly  invoked. 
The  board  was  charged  with  the  duty, 
and  it  had  the  power,  to  decide  not 
alone  the  main  issue  concerning  plat- 
eaux, but  every  other  question  of  law 
or  fact  .  material  in  determining  the 
case.  The  collector  was  without  war- 
rant of  law  in  disregarding  the  board's 
decision.  U.  S.  v.  Kurtz,  Stuboeck 
&  .Co.   (1914)  5  Ct.  Cust  App.  144. 

Appeals  .are  regulated  or  denied  by 
statute  and  the  determination  of  the 
tribunal  of  a  question  of  law  or  fact  is 
final  unless  an  appeal  be  authorized  ei- 
ther by  the  organic  law  or  some  effec- 
tive statute.  Larzelere  &  Co.  v.  U.  S. 
(1915)  5  Ct  Cust  App.  510. 

7.  Reappraisement    In    general^-The 

importer  had  a  right  to  appeal  to  an- 
other board  of  appraisers,  differently 
constituted,  and  if  he  did  not  choose  to 
resort  to  thera,  he  cannot  afterwards 
complain  that  there  was  an  overesti- 
mate. Rankin  v.  Hoyt  (1846)  45  U. 
S.   (4  How.)  327,  11  L.  Ed.  996. 

While  goods  remain  in  the  ownership 
of  the  importer,  the  collector  of  the 
customs  has  a  reasonable  time  to  fix 
their  true  dutiable  value;  and  his 
right  to  reappraise  them,  in  any  case 
where,  from  neglect  or  want  of  evidence 
on  the  part  of  the  appraisers,  the  ap- 
praisement has  been  under  the  proper 
dutiable  value,  is  not  lost  merely  be- 
cause they  have  gone  through  one  form 
of  appraisement,  and  been  delivered 
to  the  importer  with  a  memorandum  on 
the  invoice  that  the  entry  was  "right"; 
but  the  court  expresses  no  opinion  on 
a  case  where  the  goods  "have  passed 
beyond  the  reach  of  the  collector." 
lasigi  V.  Collector  (1863)  68  U.  S.  (1 
WaU.)  375,  17  L.  Ed.  686. 

An  importer,  having  demanded  a  re- 
appraisement, attended  on  the  day  set, 
but,  the  government  not  being  ready, 
the  hearing  was  adjourned  indefinitely, 
with  the  understanding  that  the  impor- 
ter should  be  notified  when  a  new  day 
was  fixed.  About  nine  months  later 
notice  was  mailed  at  New  York  to  the 
importer  in  Philadelphia  that  the  hear- 
ing would  be  held  the  next  day  at  noon. 
The  importer  was  then  in  Cuba,  but  the 
letter  was  received  at  his  office  by  his 
derk,  who  wrote,  asking  a  posrtpone- 
ment  The  appraiser  then  telegraphed 
the  clerk  that  the  appraisement  would 
take  place  on  the  fifth  succeeding  day, 
but  no  attention  was  paid  thereto,  and 
the  appraisement  was  had  soon  after 
the  day  fixed,  the  Importer  being  un- 
represented. Hdd  that,  in  view  of  the 
fact  that  the  importer  had  left  the  coun- 
try without  making  any  provision  for 
a  hearing  during  his  absence,  the  ap- 
praisers did  not  act  unreasonably,  and 
their  decision  must  stand.  Earnerhaw 
Y.  U.  S.  (1892)  146  U.  S.  60,  13  Sup. 
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Ot.  14,  36  L.  Ed.  887,  affirming  (D.  0. 
1887)  30  Fed.  672. 

The  facts  being  undisputed,  the  rea- 
sonableness of  the  notice  with  respect 
to  time  was  a  question  of  law  for  the 
court.    Id. 

An  importer  is  not  entitled  to  be  pres- 
ent during  proceedings  on  appraise- 
ment, to  hear  or  examine  all  the  tes- 
timony, and  to  cross-examine  the  wit- 
nesses; and  where  he  is  invited  by  the 
appraisers  to  present  his  views  in  re- 
gard to  the  reappraisement,  and  to  sug- 
gest questions  to  be  put  to  the  witness- 
es, he  has  no  ground  for  .complaint. 
Origet  V.  Hedden  (18»4)  155  U.  S.  228, 
15  Sup.  Ct  92,  39  L.  Ed.  130. 

Importers,  by  withdrawing  their  ap- 
peal to  the  merchant  appraisers,  and 
refusing  to  produce  the  documents  con- 
nected with  the  importation  as  called 
for  by  the  official  appraisers,  fix  the 
correctness  of  the  appraisement  Bart- 
lett  V.  Kane  (G.  C.  1852)  Fed.  Gas. 
No.  1,077. 

A  notice  that  the  appraisement  is  not 
satisfactory,  and  the  importers  wiU 
give  evidence  "if  desired,"  is  not  suf- 
ficient to  entitle  them  to  a  reappraise- 
ment Lehmaier  v.  Maxwell  (G.  G. 
1856)  Fed.  Gas.  No.  8,214. 

Where  goods  are  entered  and  ware- 
housed at  one  port,  intended  for  re- 
shipment  and  rewarehousing  at  another 
port,  the  entry  is  to  be  completed  at 
the  former  port,  and  the  collector  of 
the  second  port  has  no  power  to  make 
a  reappraisement.  Spring  v.  Russell 
(C.  G.  1868)  Fed.  Gas.  No.  13,261. 

The  reappraisement  is  an  appridsal 
on  view,  and  the  reappraisers  have  the 
power  to  ascertain  the  value  of  the 
merchandise  by  reasonable  ways  and 
means,  and  to  determine  what  witness- 
es, if  any,  it  is  proper  for  them  to  ex- 
amine. Auflfmordt  v.  Hedden  (G.  G. 
1886)  30  Fed.  360,  judgment  affirmed 
(1890)  11  Sup.  Gt  103,  137  U.  S.  310, 
34  L.  Ed.  674. 

A  United  States  general  appraiser, 
when  reappraising  the  value  of  import- 
ed merchandise,  is  not  constrained  at 
all  by  the  rules  that  pertain  to  courts, 
but  may  reappraise  such  merchandise 
at  a  higher  value  than  that  fixed  by 
the  local  appraiser,  even  though  such 
reappraisement  be  had  at  the  instance 
of  the  importer  thereof,  and  not  at  that 
of  a  collector  of  customs.  In  re  Megroz 
(G.  G.  1892)  49  Fed.  828. 

The  fact  that  the  return  to  the  circuit 
court  waJB  not  signed  by  the  board  of 
general  appraisers  who  took  the  evi- 
dence does  not  overcome  the  presump- 
tion that  the  appraisers  who  heard  the 
case  decided  it  Mexican  Onyx  &  Trad- 
ing Go.  ▼.  U.  S.  (G.  G.  1895)  66  Fed. 
732. 

Where,  in  appraising  goods,  the  ap- 
praiser made  an  addition  to  the  entered 
value  of  the  invoice  by  disallowing  a 
commission  of  2%  per  cent,  claimed 
as  a  discount  for  cash  paid  on  the  pur- 
chase,   "to   make   market  value,"    the 
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discount  being  considered  excessive,  tb 
importer's  remedy  was  by  appeal  fc 
reappraisement,  and  not  by  protes 
Wanamaker  y.  Gooper  (G.  G.  1896 
69  Fed.  329. 

The  board  of  general  appraisers  bs 
Jurisdiction  to  correct  a  mistake  in  tb 
appraisement,  arising  from  a  derici 
error  in  invoicing  the  goods  as  wort 
so  many  marks  instead  of  so  man 
pfennigs.  U.  S.  t.  Benjamin  (G.  < 
1896)  72  Fed.  51. 

Under  article  1126  of  the  treasu 
regulations  of  1892,  after  an  appraise 
ment  has  been  completed,  and  a  retui 
thereof,  made  to  the  importer,  and  ai 
cepted  by  him,  the  appraisement  cai 
not  be  recalled,  even  for  the  corre 
tion  of  a  clerical  error,  where  the  e 
feet  of  such  correction  is  to  chani 
the  appraisal;  and,  if  such  action 
taken,  the  importer  has  the  right  \ 
protest  against  the  second  Talaati< 
on  the  ground  that  it  amounts  to 
new  appraisement,  and  is  without  Ji 
risdiction,  and  is  not  bound  to  give  m 
tice  of  dissatisfaction,  as  provided  i 
this  section.  U.  S.  v.  Morewood  &  C 
(G.  G.  1899)  94  Fed.  639. 

The  duty  of  determining  whether  < 
not  the  appraisement  is  too  low  is  d( 
Yolved  upon  the  collector,  and  in  tl 
I>erformance  of  such  duty  he  acts  ji 
dicially,  and  his  discretion  cannot  1 
controlled  by  his  superior  officeri 
hence,  when  he  does  not,  in  fact,  deei 
the  appraisement  too  low,  an  appe 
taken  by  him  by  direction  of  the  8e< 
retary  of  the  treasury  confers  no  ji 
risdiction  on  the  board  of  three  generi 
appraisers  to  review  such  appraisi 
ment,  and  he  is  a  competent  witnei 
to  rebut  the  presumption  of  Jurisdi^ 
tion  arising  from  the  fact  of  appeal  I; 
showing  that  it  was  not  taken  in  tl 
exercise  of  his  own  judgment  U.  I 
y.  Loeb  (G.  G.  1900)  99  Fed.  728. 

Formal  notice  to  the  board  of  dii 
satisfaction  by  either  the  importer  < 
collector  was  not  needed  to  give  it  ji 
risdiction,  transmission  to  it  of  U 
designated  papers  being  sufficient,  ai 
hence  the  fact  that  a  collector  ws 
satisfied,  but  ordered  a  reappraisemei 
pursuant  to  instructions  from  tli 
treasury  department,  would  not  null 
fy  its  action.  U.  S.  v.  Loeb  (1901)  10 
Fed.  692,  46  G-  G.  A.  562,  writ  of  cei 
tiorari  denied  Loeb  v.  U.  S.  (1901)  2 
Sup.  Gt  923,  181  U.  S.  618,  45  U  m 
1030. 

Gertain  proceedings  on  reappraise 
ment  held  by  general  appraisers  on  ai 
peal  by  the  importers  from  the  findinf 
of  the  local  appraiser  were  held  to  b 
invalid  because  the  general  appraisei 
had  not  examined  the  merchandise  o 
samples  thereof.  It  appeared  tha 
though  the  importers  could  not  hav 
produced  either  the  merchandise  or  ac 
tual  samples  thereof,  they  had  offere 
evidence  equivalent  to  the  presence  o 
the  actual  samples,  which  was  rejecte 
by  the  general  apraisers.     Held,  tha 
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should  be  assessed  on  the  im- 
TS*  entered  value,  and  not  on  that 
1  by  the  local  appraiser,  though 
ippraisement  was  valid.  Oumen 
tiner  v.  U.  S.  (O.  0.  1904)  136 
807. 

til  there  has  been  a  legal  reap- 
ement  taking  the  place  of  an  orig- 
and  valid  appraisement  by  a  local 
niser,  such  appraisement  stands, 
Is  not  to  be  affected  and  set  aside 
ase  there  was  an  appeal  for  re- 
Eusement,  but  no  valid  reappraise- 
;  was  had.  U.  S.  v.  Curnen  & 
T  (1906)  146  Fed.  45,  76  C.  C.  A. 

lere  an  importer  appealed  from 
ippraisement,  of  the  local  apprals- 
0  reappraisement,  but  the  reap- 
ement  proceedings  were  void,  the 
used  value  appealed  from,  and  not 
nvoice  value,  becomes  the  dutiable 
i.     Id. 

0  months  after  a  reappraisement 
ion  had  been  made  by  a  Board  of 
ral  Appraisers,  the  board  amend- 
t  in  order  to  correct  an  error. 
,  that  the  correction  was  illegal 
.  V.  Thomas  Leeming  &  Co.  (0. 
)07)  153  Fed.  489. 

Lere  a  general  appraiser  through 
light  fails  to  consider  a  portion  of 
evidence  in  a  reappraisement  case, 
iggrieved  party's  remedy  is  by  ap- 
for  reappraisement  by  a  Board  of 
»ral  Appraisers,  rather  than  by 
!8t  as  provided  in  section  5595, 
U.  S.  V.  Chas.  M.  Taylor's  Sons 
3.  1909)  171  Fed.  152. 
lere  the  original  appraisement  by 
:al  appraiser  is  not  shown  incor- 
it  is  immaterial  that  a  reappraise- 

held  on  appeal  was  invalid,  if  the 
\  found  was  the  same  in  each  pro- 
[ng;  because  in  such  event  the 
aal  appraised  value  would  be  tak- 
s  the  dutiable  value.  Grubnau  v. 
.  (C.  C.  1909)  171  Fed.  284,  judg- 
:  affirmed  (1910)  176  Fed.  9C4, 
C.  0.  A.  374. 

appraisement  proceedings  under 
section  are  separate  and  distinct 

protest  proceedings  under  section 
,  post,  and  where  the  legality  of  a 
praisement  is  challenged  by  pro- 
logs under  the  latter  section,  the 
e  reappraisement  record  does  not 
me  a  part  of  the  record  in  the  lat- 
proceedings,  unless  expressly  ad- 
?d.  Harris  v.  U.  S.  (0.  O.  1910) 
Fed.  475. 

lere  cannot  be  a  reappraisement, 
ippeal,  unless  there  has  been  an 
Y   of    the    goods,    and    such    entry 

be  presumed  from  the  drcum- 
ces  on  reappraisal.  In  re  Twenty- 
it  Cases    of   Wine    (D.    C.   1867) 

Cas.  No.  14,281. 
iporter  not  liable  for  expenses  of 
praisement.     Iselin  v.  Hedden  (D. 
886)  28  Fed.  416,  417,  reversed  31 

266. 

1  to  reappraisement  of  goods  deliv- 


ered to  importer,  see  U.  S.  v.  Phillips 
(D.  C.  1891)  46  Fed,  466,  467. 

Under  this  section  and  sections  5595, 
5714,  post,  where  imports  have  been 
appraised  by  an  appraiser,  the  collec- 
tor has  no  jurisdiction  to  reappraise 
the  same,  and  though  authorized  to 
institute  a  proceeding  within  a  year  to 
reliquidate  the  duties,  and  to  examine 
the  importer  as  a  witness  for  that 
purpose,  he  has  no  jurisdiction  in  that 
proceeding  to  compel  the  importer  to 
testify  with  reference  to  the  value  of 
the  goods,  and  so  lay  a  foundation  for 
reappraisement  under  the  guise  of  a 
reliquidation;  and  this  though  the  orig- 
inal appraisement  was  induced  by 
fraud.  U.  S.  v.  Calhoun  (D.  O.  1911) 
184  Fed.  499. 

Reappraisement  can  be  conducted 
only  by  the  appraising  officers,  and  not 
by  the  collector.     Id. 

If  a  reappraisement  by  a  board  of 
general  appraisers  be  held  valid  it  is 
unnecessary  to  inquire  into  the  validi- 
ty of  preceding  appraisements  of  the 
same  merchandise.  Beer  v.  U.  S. 
(1911)   1  Ct.  Cust  App.  484. 

An  appraiser,  after  having  once  per- 
formed the  duty  of  appraisement  in  re- 
spect of  any  particular  merchandise  and 
after  having  made  his  return  thereof 
to  the  collector,  has  no  authority  of  his 
own  volition  to  make  another  appraise- 
ment of  the  same  merchandise.  U.  S. 
V.  Frank  &  Lambert  (1911)  2  Ct.  Cust. 
App.  239;  U.  S.  v.  Bennett  &  Loewen- 
thal  (1911)  2  Ct  Cust.  App.  249. 

There  is  no  contention  that  the  re- 
appraisement board  was  without  juris- 
diction, that  it  was  guilty  of  fraud,  or 
that  it  added  independent  items  not 
dutiable  to  make  the  appraised  value. 
The  board  had  before  it  evidence  as  to 
the  course  of  business  of  manufactur- 
ers and  customers  where  the  chocolate 
was  handled  in  Switzerland  and  at  the 
time  this  was  exported.  That  evidence 
related  both  to  the  quantities  and  pric- 
es of  the  commodity  in  business  trans- 
actions in  Switzerland  and  it  cannot 
acordingly  be  held  that  the  board's 
finding  was  based  wholly  upon  the 
"conventional  agreement"  by  which  it 
had  been  sought  to  control  the  sale  of 
chocolate  in  that  country.  Neither 
the  board  of  general  appriUsers  sitting 
as  a  classification  board  nor  this  court 
has  authority  on  the  record  in  this 
case  to  review  the  appraisement  as 
made.  Wolff  v.  U.  S.  (1911)  1  Ct 
Cust  App.  181;  Horace  Day  Co.  v. 
U.  S.    (1912)  3  Ct  Cust  App.  152. 

This  section  contains  the  word  re- 
reappraisement,  appearing  there  once. 
The  language  of  tiie  subsection  as  a 
whole  clearly  indicates  the  word  "re- 
reappraisement"  was  used  where  it  oc- 
curs in  the  sense  of  reappraisement 
Gallagher  &  Ascher  v.  U.  S.  (1913)  4 
Ct  Cust  App.  308. 

Any  question  oi  the  regularity  of  the 
reappraisement     proceedings     in     this 
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cause  might  have  been  waived.  Mad- 
daus  V.  U.  S.  (1912)  3  Ct.  Gust  App. 
330.  The  former  decision  wasv  rested 
upon  the  unmistakably  clear  waiver  in 
writing  filed  by  the  appellants,  and  this 
as  construed  in  the  light  of  a  uniform 
current  of  decisions  of  this  court.  Gal- 
lagher &  Ascher  v.  U.  S.  (1913)  4  Ct 
Gust.  App.  404. 

The  review  of  legislation  affecting  a 
collector's  right  to  "appeal"  to  reap- 
praisement  reveals  no  statutory  meth- 
od governing  him  in  making  his  appeal; 
but  viewing  this  legislation  as  a  whole 
it  is  held  that  it  is  an  appeal  if  he 
complies  with  the  regulation  authoriz- 
ing him,  if  he  is  dissatisfied  with  the 
appraisement,  he  may  and  shall  trans- 
mit the  invoice  and  all  the  papers  ap- 
pertaining thereto  to  the  board  of  nine 
general  appraisers.  The  transmission 
by  a  collector  of  another  port  by  mail- 
ing is  a  compliance  with  the  statute. 
Larzelere  &  Go.  v.  U.  S.  (1915)  5  Ot 
Gust.  App.  510. 

The  board  of  general  appraisers,  in 
passing  upon  the  reappraisement  of 
certain  items  of  an  invoice  which  had 
been  referred  to  it  for  decision,  had  no 
authority  to  pass  upon  items  which 
were  not  embraced  in  the  case  submit- 
ted, and  should  have  confined  itself  to 
those  items  only  which  were  covered 
by  the  importers*  appeal  (1890)  19 
Op.  Atty.  Gen.  665. 

A  general  appraiser,  acting  under  a 
collector's  direction  for  the  reappraise- 
ment, must  confine  himself  to  the  par- 
ticular items  of  the  importation  on  ac- 
count of  which  a  reappraisement  was 
ordered.  (1891)  20  Op.  Atty.  Gen. 
39. 

The  action  of  a  collector  in  denying 
a  reappraisement  because  the  importer 
refused  to  answer  proper  interroga- 
tories propounded  to  him  may  be  re- 
viewed, first  by  the  board  of  general 
appraisers  on  a  protest,  and  next  by 
the  circuit  court  on  an  application  for 
review.     (1899)  22  Op.  Atty.  Gen.  456. 

8.  —  Assignment  for  determina- 
tion.—Where  a  board  of  three  general 
appraisers  has  acquired  jurisdiction 
over  a  case  through  the  transmission 
by  the  collector  of  the  papers  in  the 
case,  it  is  then  the  duty  of  that  board 
to  "examine  and  decide  the  case  thus 
submitted,"  as  prescribed  by  said  sec- 
tion; it  may  not  afterward  surrender 
its  jurisdiction  to  another  board;  and 
a  rule  adopted  by  the  general  apprais- 
ers is  invalid  which,  in  order  to  pre- 
vent conflicting  decisions,  provides  for 
the  transfer  of  a  case  from  one  board 
to  another  when  the  majority  of  all 
the  general  appraisers  is  of  opioion 
that  a  proposed  decision  in  the  case  by 
one  board  conflicts  with  a  previous  de- 
cision. Thomas  Prosser  &  Son  v.  U. 
S.  (1907)  158  Fed.  971,  86  C.  G.  A. 
175,  reversing  order  (G.  G.  1907)  154 
Fed.  721. 

The  powers  and  duties  of  the  board 
of    appraisers    and    the    law    affecting 
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these  are  stated  and  discussed.  Th 
record  in  this  case  shows  there  wa 
a  hearing  by  board  1,  to  whom  the  cas 
had  been  lawfully  committed  for  hear 
ing  and  determination  and  the  juris 
diction  of  which  is  not  chaUenKec 
The  decision  here  complained  of,  how 
ever,  was  rendered  by  another  boarc 
having  no  appellate  jurisdiction  ove 
board  1  and  the  assumed  jurisdictio; 
of  which  is  directly  challenged.  Th 
judgment  of  the  second  board  is  voi 
and  the  case  is  still  pending  befor 
board  1  for  determination  and  decision 
U.  S.  V.  Park  &  TUford  (1913)  4  Ct 
Gust  App.  293. 

In  this  cause  the  only  warrant  tha 
board  1  had  for  deciding  the  questioi 
at  issue  was  a  so-called  order  of  trans 
fer  made  by  the  president  of  the  boar< 
of  general  appraisers.  This  order  wa 
made  after  and  not  before  trial,  ai 
prescribed  by  statute,  and  it  conf  erre< 
no  authority  on  board  1  to  detennin< 
the  issues  Involved  in  the'  protests 
Moreover,  as  appears  from  the  record 
no  opportunity  was  given,  either  U 
the  government  or  the  importers,  t< 
appear  and  be  heard.  U.  S.  v.  Saun< 
ders  (1914)  5  Gt  Gust  App.  270. 

9.  ^—  Examination  of  merchandiseir- 

The  importer  has  a  right  to  be  preseni 
when  the  reappraisers  view  his  goods 
to  see  that  they  are  his  goods,  and  tc 
make  such  statements  as  are  perti- 
nent to  the  case.  Auffmordt  v.  Hed- 
den  (G.  G.  1886)  30  Fed.  360,  judg- 
ment affirmed  (1890)  11  Sup.  Gt  103, 
137  U.  S.  310,  34  L.  Ed.  674. 

A  reappraisement  of  value  may  be 
made  without  a  re -examination  of  the 
goods  themselves,  where  the  items  to 
be  corrected,  such  as  an  alleged  false 
discount  in  the  invoice,  do  not  depend 
on  any  inspection  of  the  goods.  U.  S. 
V.  McDowell  (D.  G.  1884)  21  Fed.  563. 

iO.  ^—  Inspection    of    samptos.— lo 

proving  the  character  of  imported  mer- 
chandise, it  is  not  essential  that  ac- 
tual samples  of  the  importations 
should  be  produced.  Such  proof  may 
be  supplied  by  witnesses  familiar  with 
the  goods,  testifying  from  their  recol- 
lection as  to  the  invoice  descriptions. 
U.  S.  V.  Herrmann  (1907)  154  Fed. 
196,  83  G.  G.  A.  179,  affirming  decree 
Herrmann  v.  U.  S.  (G.  G.  1906)  145 
Fed.    843. 

On  appeals  from  appraisements  by 
the  local  appraiser  of  imported  mer- 
chandise taken  by  the  collector  of  cus- 
toms, the  general  appraiser  who  made 
the  reappraisements  did  not  have  be- 
fore him  the  merchandise  in  question, 
nor  samples  thereof,  the  merchandise 
had  passed  out  of  the  possession  and 
control  of  the  importers,  and  the  col- 
lector had  not  ordered  its  return,  in 
accordance  with  the  terms  of  a  bond 
which  had  been  given  by  the  importers 
under  section  2899,  R.  S.,  section  5589, 
ante.  Held,  that  the  reappraisements 
were  void,  and  that  the  duties  should 
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assessed  on  the  basis  of  the  values 
ind  by  the  local  appraiser,  and  not 
»8d  fonnd  by  the  general  appraiser. 
S.  V.  Murphy  (C.  C.  1898)  136  Fed. 
L 

n  the  proof  of  the  character  of  im- 
rted  goods  it  is  not  established  that 
nples  should  be  produced.  Proof 
other  means  is  permissible. 
€ims  Co.  V.  U.  S.  (C.  C.  1909)  109 
d.  662,  judgment  affirmed  U.  S.  y. 
eims  Co.  (1909)  175  Fed.  778,  99 
C.  A.  350. 

XX  an  action  by  the  government  to 
wver  duties  from  the  importer, 
ich  action  is  based  on  a  reliquida- 
Q,  the  fact  that  the  appraiser  who 
de  the  re-examination  <cannot  at 
i  trial  identify  particular  samples  as 
onging  to  particular  invoices  is  im- 
terial  when  the  goods  consist  of 
ises  for  optical  instruments,  which 
i  exactly  alike  in  all  the  invoices, 
1  at  the  time  of  making  the  re-ex- 
Ination  the  appraiser  had  each  sam- 
marked  as  from  the  particular  in- 
ce.  U.  S.  V.  Fox  (D.  C.  1893)  53 
d.  531. 

?he  general  rule  that  upon  the  re- 
imination  and  reliquidation  of  duties 
i  packages  of  goods  must  themselves 
present,  does  not  apply  in  the  case 
lenses  for  optical  instruments,  when 
ive  is  no  question  as  to  their  value, 
]  it  appears  that  a  single  specimen  is 
perfect  representation  of  the  whole 
portation.    Id. 

n  the  case  at  bar,  it  being  fairly 
Bblished  by  the  evidence  that  the 
mber  of  packages  required  by  law 
re  sent  to  the  public  stores  for  ex- 
lination  and  that  these  were  in  due 
irse  examined  by  the  reappraise- 
nt  board,  their  finding  must  be  here 
irmed.  Loeb  v.  U.  S.  (1911)  1  Ct. 
St  App.   385. 

rhe  changes  made  in  the  law  gov- 
ling  appraisements  of  merchandise 
ports  of  entry  do  not  warrant  the 
erence  that  it  is  unnecessary  in  re- 
praisement  proceedings  for  a  board 
three  general  appraisers  to  examine 
i  samples  of  the  merchandise  when 
ippraised.      Id. 

irrespective  of  the  particular  desig- 
tion  of  the  official  or  officials  to 
lom  "a  case"  is  submitted  in  pro- 
^ngs  to  appraise  merchandise,  it 
nnot  be  said  "the  case"  has  been 
Eimined  when  the  exhibits  or  sam- 
is  deposited  as  a  part  of  the  case 
ve  not  been  examined;  and  the  stat- 
i  is  mandatory  that  on  appraise- 
mt  or  reappraisement  the  exhibits 
samples  shall  be  examined.  Loeb 
U.  S.  (1911)  1  Ct.  Cust.  App.  385, 
itinguishing  Erhardt  v.  SchrOeder 
894)  15  Sup.  Ct  45,  155  U.  S.  124, 
L.  Ed.  94;  U.  S.  v.  Ranlett  (1898) 
Sup.  Ct  114,  172  U.  S.  132,  43  L. 
L  393. 

(Vhere  the  goods  in  controversy  had 
ne  into  commerce  and  had  been 
ere    consumed,    in    reappraisement 


proceedings,  on  a  failure  to  produce 
the  samples  of  these  goods  selected 
and  deposited  at  the  public  stores,  it 
is  not  permissible  for  the  government 
to  substitute  consular  samples  for- 
warded according  to  a  practice  of  the 
Treasury  Department  from  the  place 
of  export  abroad.  Tilge  v.  U.  S.  (1911) 
1  Ct  Cust  App.  462. 

That  samples  selected  by  the  col- 
lector at  the  port  of  entry  and  depos- 
ited at  the  public  stores  should  be  ex- 
amined on  a  reappraisement  is  a  man- 
datory requirement  of  the  law.     Id. 

An  irregularity  in  complying  with 
the  legal  requirements  as  to  the  suffi- 
ciency of  samples  of  goods  before  a 
board  of  reappraisement  will  be  deem- 
ed to  have  been  waived  if  the  importer 
was  present  and  made  no  objection  to 
the     irregularity.      Harris    v.     U.     S. 

(1912)  3  Ct  Cust  App.  5,  citing  Oel- 
richs  &  Co.  v.  U.  S.  (1911)  2  Ct  Cust 
App.  355. 

The  decision  in  Oelrichs  v.  IJ.  S. 
(1911)  2  Ct  Cust  App.  355,  does  not 
modify  the  decision  in  Tilge  v.  U.  S. 
(1911)  1  Ct  Cust  App.  462.  Not 
only  was  there  no  sample  before  the 
appraising  officer  or  a  legal  substitute 
therefor,  but  the  record  discloses  that 
the  jurisdiction  of  the  appraising  offi- 
cer was  protested  because  of  that 
fact.  Until  the  jurisdictional  require- 
ments of  the  statute  have  been  com- 
plied with  there  can  be  no  ''decision," 
as  contemplated  by  the  statute  to  be 
accepted  as  final  in  character.  Mad- 
daus  V.  U.  S.  (1912)  8  Ct  Cust  App. 
330. 

There  was  a  chemical  analysis  of 
the  glycerin  of  the  importation. 
Proof  of  this  was  excluded  because  a 
sample  of  the  glycerin  analyzed  was 
not  produced.  To  make  the  produc- 
tion of  a  sample  a  condition  precedent 
to  the  admission  of  proof  of  the  analy- 
sis was  error.  The  failure  to  produce 
a  sample  might  affect  the  weight,  but 
not  the  competency  of  the  evidence 
offered.      U.    S.     v,    Alpers    &    Mott 

(1913)  4  Ct  Cust  App.  19. 

In  view  of  the  stipulation  and  waiv- 
er, the  absence  of  samples  in  the  pro- 
ceeding on  appeal  before  the  board  of 
three  general  appraisers  did  not  inval- 
idate this  board's  finding.  Gallagher 
&  Ascher  v.  U.  S.  (1913)  4  Ct  Cust 
App.   308. 

The  protest  itself  shows  that  the 
reappraisement  by  the  single  general 
appraiser  was  made  without  a  sample 
of  the  importation  or  the  merchandise 
before  him  and  there  was  no  waiver 
of  production  of  samples.  The  ap- 
praisement by  the  single  general  ap- 
praiser was  accordingly  invalid  and  the 
appraisement  of  the  local  appraiser 
became  again  operative.  U.  S.  v.  Scan- 
Ian  (1914)  5  Ct  Cust  App.  290. 

1 1.  —  Conclusiveness.— Upon  a  dif- 
ference of  opinion  between  the  col- 
lector and  the  importers  as  to  what 
duties  should  be  paid  upon  an  importa- 
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Hon  of  green  sugar,  which  was  in- 
voiced as  **concentrated  molasses/'  it 
vas  agreed  that  the  question  should  be 
decided  by  the  board  of  general  ap- 
praisers at  New  York  upon  an  exam- 
ination of  samples  to  be  submitted  to 
them.  The  sugar  was  subject  to  an 
export  duty,  but  the  molasses  was 
not  The  appraisers  decided  that  the 
invoice  and  entry  were  erroneous  both 
in  respect  to  the  description  and.  val- 
ue of  the  article  in  question,  and,  to 
correct  the  error,  "added  the  export 
duty"  in  determining  the  valuation. 
Held  that,  in  the  absence  of  fraud,  the 
decision  of  the  appraisers  as  to  the 
character  of  the  article,  and  the  du- 
tiable value  of  the  importations,  was 
final  and  conclusive.  Belcher  v.  Linn 
(1860)  65  U.  S.  (24  How.)  508,  16  L. 
Ed.  754, 

The  board  of  appraisers  is  entitled 
to  the  benefit  of  the  general  rule  that 
some  presumption  is  to  be  indulged  in 
favor  of  the  propriety  and  legality  of 
the  action  of  inferior  tribunals,  and 
that  with  respect  to  their  methods  of 
procedure  they  are  vested  with  a  cer- 
tain discretion,  which  will  be  respected 
by  the  courts  except  in  cases  of  man- 
ifest abuse  thereof.  Eamshaw  v.  U. 
S.  (1892)  13  Sup.  Ct.  14,  15,  146  U. 
S.  60,  36  L.  Ed.  887. 

A  federal  circuit  court  has  no  Juris- 
diction to  review  a  decision  of  the 
board  of  general  appraisers  upon  a 
question  involving  merely  the  valua- 
tion, and  not  the  classification  or  rate 
of  duty  on  imported  merchandise. 
Passavant  v.  U.  S.  (1893)  13  Sup.  Ct 
572,  574,  148  U.  S.  214,  37  L.  Ed.  426, 
affirming  judgment  In  re  Passavant 
(C.  C.  1892)  50  Fed.  788. 

It  was  within  the  power  of  Congress 
to  provide  that  the  decision  of  the 
board  of  general  appraisers  should  be 
final  as  to  the  dutiable  value  of  mer- 
chandise without  a  right  of  appeal  to 
the   courts.     Id. 

After  the  board  of  general  apprais- 
ers had  decided  that  merchandise  was 
dutiable  on  the  basis  of  the  mental 
value  of  the  currency  of  the  invoice, 
and  the  entry  had  been  reliquidated 
accordingly  by  the  collector,  no  appeal 
having  been  taken  in  the  time  pre- 
scribed by  law,  the  Secretary  of  the 
Treasury  ordered  a  further  reliquida- 
tion  at  a  higher  value,  under  the  au- 
thority of  section  6536,  post  Held, 
that  the  action  of  the  Secretary,  rath- 
er than  the  unappealed  decision  of 
the  board,  was  conclusive.  Klumpp  v. 
Thomas  (1908)  162  Fed.  853,  89  C.  C. 
A.  543,  writ  of  certiorari  denied  (1908) 
29  Sup.  Ct  688,  212  U.  S.  579,  63  L. 
Ed.  659. 

Under  the  provision  that  decisions 
by  the  board  of  general  appraisers  in 
reappraisement  cases  shall  be  "final 
and  conclusive,"  it  was  clearly  intend- 
ed that  such  decisions  shall  not  be 
open  to  judicial  review,  except  to  in- 
quire whether  the  appraisers  have  ex- 
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ceeded  the  authority  conferred  upoi 
them  by  law  or  have  otherwise  acte^ 
illegally  or  fraudulently;  and  wben 
there  was  no  chiarge  that  the  board  o 
appraisers  had  acted  illegally  in  deny 
ing  the  importers  a  hearing  and  oppor 
tunity  to  produce  testimony  in  the  mat 
ter,  and  there  was  some  evidence  to  sup 
port  the  board*s  conclusions  as  to  val- 
ue, its  reappraisement  was  conclusive 
under  said  section.  Grubnau  v.  U.  S 
(1910)  176  Fed.  904,  100  C.  C.  A 
374,  affirming  judgment  (C.  G.  1909] 
171  Fed.  284.      ^ 

Though  a  reappraisement  by  aboarc 
of  general  appraisers  is  "final  and  con- 
clusive," it  may  be  impeached,  if  baa 
ed  on  a  wrong  principle  or  contrars 
to  law,  or  power  conferred  by  statute 
has  been  transcended;  and  where  the 
board  misinterprets  a  portion  of  th< 
evidence  a  legal  error  is  committed 
making  it  necessary  to  see  if  the  er- 
ror works  injustice,  and  proceedings 
for  review  may  be  initiated  by  protest 
under  section  5595,  post  U.  S.  v. 
Haviland  &  Co.  (C.  C.  1909)  167  Fed 
414.  judgment  affirmed  (1910)  171 
Fed.  175,  100  O.  C.  A.  637,  writ  oi 
certiorari  denied  (1910)  30  Sup.  Ct 
573,  216  U.  S.  618,  54  L.  Ed.  640. 

A  reappraisement  decision  by  a 
board  of  general  appraisers  was  found- 
ed on  indirect  evidence,  the  result 
reached  being  based  upon  portions  ot 
the  evidence  read  apart  from  the  con- 
text, upon  unwarranted  deductions, 
and  assumptions  unsupported  by  the 
proof,  and  upon  arbitrary  deductions 
to  equalize  certain  conditions  peculiar 
to  the  case,  and  many  of  the  proposi- 
tions urged  in  support  of  the  conclu- 
sions made  were  based  upon  conjec- 
ture and  guesswork.  Held,  that  this 
was  not  such  proof  as  is  contemplated 
by  the  statute,  and  that,  there  being 
no  legal  evidence  to  justify  the  reap- 
praisement, it  shoidd  be  set  aside.    Id. 

Where,  in  making  a  reappraisement 
of  imported  merchandise,  a  board  of 
general  appraisers  acts  outside  of  or 
contrary  to  law,  or  proceeds  upon  a 
wrong  principle  or  without  any  evi- 
dence to  sustain  their  findings,  their 
decision  may  be  set  aside.     Id. 

The  decision  of  the  general  apprais- 
er, in  cases  of  reappraisement,  is  final 
as  to  the  dutiable  value  of  the  mer- 
chandise reappraised,  against  all  par- 
ties interested,  unless  the  owner,  con- 
signee, or  agent  of  the  merchandise  is 
dissatisfied  and  gives  the  required  no- 
tice to  the  collector  of  such  dissatisfac- 
tion, or  unless  the  collector  deems  the 
appraisement  too  low,  and  in  either 
case  the  collector  must  transmit  the 
invoice  and  papers  to  tlie  board  of 
general  appraisers  to  examine  and  de- 
cide the  case,  and  their  decision,  or 
that  of  the  majority,  is  final  and  con- 
clusive. U.  S.  V.  Strauss  (D.  (X  1893) 
56  Fed.  388,  390. 

The  provision  that  an  appraisal  of 
goods  by  an  appraiser  shall  be  final 
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x>nclu8iye  against  all  parties,  and 
not  be  subject  to  review  in  any 
er  for  any  cause,  in  any  tribunal 
ourt,  does  not  exclude  a  reap- 
ement  previously  provided  for  in 
same  subsection.  U.  S.  v.  Cal- 
(D.  C.  1911)  184  Fed.  499. 
i  power  of  a  board  of  general 
lisers.  to  review  on  appeal  a  find- 
f  facts  is  not  limited  in  its  ezer- 
to  cases  wbere  new  and  addition- 
cts  or  exhibits  are  there  submit- 
but  embraces  the  case  in  its  en- 
',  with  or  without  new  and  addi- 
1  facts  or  exhibits  appearing;  and 
le  finding  of  a  collector  is  not 
usive  against  an  importer  when, 
ppeal  to  a  board  of  general  ap- 
ers,  precisely  the  same  case  is 
presented  for  decision  that  was 
nted  at  the  port  of  entry.  U.  S. 
erkins    (1911)    1    Ct    Oust.    App. 

is  not  the  province  of  a  classifi- 
1  board  to  retry  questions  of 
determined  by  a  board  of  reap- 
ement,  and  additional  testimony 
id  before  the  classification  board 
properly  excluded.  Oelrichs  & 
r.  U.  S.   (1911)   2  Ct.  Oust  App. 

distinguishing  O.  Gulbenkian  & 
r.  U.  S.   (1907)  153  Fed.  858,  83 

A.  40. 
t  collector,  acting  under  instruc- 

from  the  Treasury  Department, 
ed  to  adopt  a  valuation  found  by 

general  appraisers  upon  re-reap- 
ement  and  assessed  duty  upon  the 

found  by  the  local  appraiser  as 
led  by  a  single  general  appraiser, 
presumption  is  that  the  reapprais- 
oard  of  three  acted  in  accordance 
law  and  there  is  nothing  in  the 
d  to  overcome  this  presumption, 
appeal  must  fail.    U.  S.  v.  Brad- 

&  Co.   (1914)   6  Ct  Cust.  App. 

i  Secretary  of  the  Treasury  and 
tors  of  customs  are  bound  by 
fication  decisions  of  the  board  of 
al  appraisers,  when  unappealed 
only  so  far  as  such  decisions  af- 
the  goods  immediately  before  the 
1  for  classification.  (1903)  25 
A.tty.   Gen.  81. 

Decisions  under  earlier  statutes^— 
^reely's  Adm'r  v.  Burgess  (1855) 

S.  (18  How.)  413,  15  L.  Ed.  455; 
:euffer  v.  Robertson  (1686)  116 
.  499,  6  Sup.  Ct.  462,  29  L.  Ed. 

Oelbermann  v.  Merritt  (1887) 
[J.  S.  356,  8  Sup.  Ct  151,  31  L. 
64;  Mustln  v.  Cadwalader  (1887) 
J.  S.  369,  8  Sop.  Ct.  158,  31  L.  Ed. 

Hedden  v.  Iselin  (1892)  142  U. 
8,  12  Sup.  Ct  330,  35  L.  Ed.  1155; 
t  V.  Hedden  (1894)  155  U.  S.  228, 
ip.  Ct  92,  39  L.  Ed.  130;  Magone 
iget  (1895)  70  Fed.  778,  17  C.  C. 
3,  35  U.  S.  App.  744;  Erhardt  v. 
1  (1906)  150  Fed.  529,  80  C.  C. 
1;  Tucker  v.  Kane  (C.  C.  1850) 
Cas.  No.  14,220;  Bangs  v.  Max- 
(Cl.  C.  1853)  Fed.  Cas.  No.  841; 


Vaccari  v.  Same  (C.  C.  1855)  Fed.  Cas. 
No.  16,810;  Bannendahl  v.  Redfield  (C. 
C.  1858)  Fed.  Cas.  No.  964;  Yznaga  v. 
Peaslee  (C.  C.  1860)  Fed.  Cas.  No.  18,- 
196;  Yanada  v.  Spalding  (C.  C.  1885) 
24  Fed.  21;  Hedden  v.  Iselin  (C.  C. 
1887)  31  Fed.  266;  U.  S.  v.  One  Thou- 
sand Three  Hundred  and  Eighty-Two 
Hogsheads  of  Sugar  (D.  C.  1862)  Fed. 
Cas.  No.  15,962;  Iselin  v.  Hedden  (D. 
C.  1886)  28  Fed.  416. 

IS.  Liquidation  by  collector^— The  val- 
ue of  an  import  is  determined  by  the 
appraisal,  and  the  duty  fixed  by  law 
must  be  assessed  by  the  collector  upon 
the  value  so  determined.  Wills  v.  Rus- 
seU  (C.  0.  1873)  Fed.  Cas.  No.  17,773. 

In  suit  by  the  United  States  to  recov- 
er duties  as  liquidated,  proof  of  an  ap- 
peal before  the  liquidation  cannot  af- 
fect the  operation  of  the  liquidation,  nor 
can  proof  of  a  protest,  unless  follow- 
ed by  an  appeal  taken  after  the  liquida- 
tion. Watt  V.  U.  S.  (O.  C.  1878)  Fed. 
Cas.  No.  17,292. 

The  "ascertainment  and  liquidation" 
of  the  tax  implies  the  same  thing.  The 
term  "liquidation,"  as  used  in  the  stat- 
ute and  in  the  law  generally,  signifies, 
to  clear  up;  as  by  settlement  and  pay- 
ment Laidlaw  v.  Abraham  (C.  C.  1890) 
43  Fed.  297,  298. 

Iron  ore  was  imported  in  1881,  a  cer- 
tain sum  being  then  paid  as  duties, 
after  the  appraiser  had  raised  the  val- 
uation. In  1890  the  collector  decided 
that  an  additional  amount  was  due,  and 
an  action  was  brought  to  recover  the 
same.  The  importers  claimed  that  their 
original  payment  was  a  liquidation,  and 
that  the  action  was  barred  within  one 
year  thereafter.  Held,  that  the  liquida- 
tion was  not  complete  until  the  collec- 
tor had  acted  in  the  matter,  and  that 
there  was  no  provision  of  law  requiring 
him  to  liquidate  within  any  particular 
time,  or  to  give  notice  to  the  importer 
thereof.  U.  S.  v.  De  Rivera  (C.  C. 
1896)  73  Fed.  679. 

Customs  officers  sent  to  the  address 
given  by  the  importer  in  his  entry  a' 
notice  of  an  advance  on  the  invoice 
value  as  made  by  the  appraiser.  Held, 
that  due  diligence  had  been  shown  in  this 
regard,  and  that  the  importer  could  not 
object  to  the  assessment  of  duty  on  the 
basis  of  the  advance,  on  the  ground 
that  he  had  not  received  the  notice  by 
reason  of  an  error  in  the  address.  U. 
S.  V.  Independent  Importing  Co.  (C.  C. 
1908)  165  Fed.  63. 

Entry  was  made  on  a  pro  forma  in- 
voice and  the  value  stated  therein  was 
approved  by  the  appraiser,  who  also, 
however,  approved  the  lower  value  giv- 
en in  a  consular  invoice  subsequently 
produced  by  the  importer.  Held,  that 
duty  should  have  been  assessed  on  the 
basis  of  the  latter  value.  U.  S.  v.  Ben- 
nett &  Loewenthal  (C.  C.  1909)  176 
Fed.  580. 

Heavy  goods  were  appraised  on  the 
wharf  and  delivered  to  the  importer  up' 
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on  payment  of  duty  as  invoiced  and  the  impossible  a  liquidation  was  made   1 

eiecution  of  a  bond  to  return  the  goods,  accordance    with    the    original    return 

if  required,  within  10  days;  no  samples  Held,  that  the  liquidation  was  invalic 

being  retained,  and  no  demand  within  and  no  suit  was  maintainable  for  bal 

the  10  days  being  made.     Afterwards  ance  shown  thereby.    U.  S.  v.  Phillip 

the  valuation  was  raised,  and  an  addi-  (D.  0.  1891)  46  Fed.  466. 
tional  duty  was  assessed  upon  the  goods, 

by  the  assessor's  return,  and  the  im-  Cited    without    deflnlte    appilcatioR 

porters   notified   thereof,  who   made   a  Arnson  v.  Murphy   (1883)   3  Sup.    Ct 

demand  for  a  reappraisement.    A  mer-  184,  186,  109  U.  S.  238,  27  It.  Ed.  ©20 

chant  appraiser  having  been  appointed,  U.  S.  v.  Beebe  (1901)  106  Fed.  75,  7( 

and  not  reporting,  and  the  general  ap-  46  C.  C.  A.  230  (writ  of  certiorari  de 

praiser  having  stated  that,  owing  to  the  nied  [1901]  21  S.  Ot.  922,  180  U.  S.  Mf 

lack  of  samples,  a  reappraisement  was  45  L.  Ed.  711). 

§  5595.  (Act  Oct.  3,  1913,  c.  16,  §  III,  N.)     Decision  of  collector 
appeal  to  board  of  general  appraisers.' 

N.  The  decision  of  the  collector  as  to  the  rate  and  amount  of  du 
ties  chargeable  upon  imported  merchandise,  or  upon  merchandise  oi 
which  duty  shall  have  been  assessed,  including  all  dutiable  costs  anc 
charges,  and  as  to  all  fees  and  exactions  of  whatever  character  (ex 
cept  duties  on  tonnage),  shall  be  final  and  conclusive  against  all  per 
sons  interested  therein,  unless  the  owner,  importer,  consignee,  or  agen 
of  such  merchandise,  or  the  person  paying  such  fees,  charges,  anc 
exactions  other  than  duties,  shall,  within  thirty  days  after  but  no 
before  such  ascertainment  and  liquidation  of  duties,  as  well  in  case 
of  merchandise  entered  in  bond  as  for  consumption,  or  within  fifteei 
days  after  the  payment  of  such  fees,  charges,  and  exactions,  if  dis 
satisfied  with  such  decision  imposing  a  higher  rate  of  duty,  or  a  greatei 
charge,  fee,  or  exaction,  than  he  shall  claim  to  be  legally  payable,  fil< 
a  protest  or  protests  in  writing  with  the  collector,  setting  forth  thereir 
distinctly  and  specifically,  and  in  respect  to  each  entry  or  payment,  the 
reasons  for  his  objections  thereto,  and  if  the  merchandise  is  enterec 
for  consumption  shall  pay  the  full  amount  of  the  duties  and  charges 
ascertained  to  be  due  thereon.  Such  protest  shall  be  deemed  to  be 
finally  abandoned  and  waived  unless  within  thirty  days  from  the  datt 
of  filing  thereof  the  person  who  filed  such  notice  or  protest  shall  have 
deposited  with  the  collector  of  customs  a  fee  of  $1  with  respect  tc 
each  protest.  Such  fee  shall  be  deposited  and  accounted  for  as  mis- 
cellaneous receipts,  and  in  case  the  protest  in  connection  with  whicli 
such  fee  was  deposited  shall  be  finally  sustained  in  whole  or  in  part 
such  fee  shall  be  refunded  to  the  importer,  with  the  duties  found  tc 
be  collected  in  excess,  from  the  appropriation  for  the  refund  to  im- 
•porters  of  excess  of  deposits.  No  agreement  for  a  contingent  fee  in 
respect  to  recovery  or  refund  under  protest  shall  be  lawful.  Com- 
pliance with  this  provision  shall  be  a  condition  precedent  to  the  va- 
lidity of  the  protest  and  to  any  refund  thereunder,  and  a  violation 
of  this  provision  shall  be  punishable  by  a  fine  not  exceeding  $500,  oi 
imprisonment  for  not  more  than  one  year,  or  both. 

Upon  such  payment  of  duties,  protest,  and  deposit  of  protest  fee, 
the  collector  shall  transmit  the  invoice  and  all  the  papers  and  exhibits 
connected  therewith  to  the  board  of  nine  general  appraisers,  for  due 
assignment  and  determination  as  provided  by  law;  such  determina- 
tion shall  be  final  and  conclusive  upon  all  persons  intferested  therein, 
and  the  record  shall  be  transmitted  to  the  proper  collector  or  person 
acting  as  such,  who  shall  liquidate  the  entry  accordingly,  except  in 
cases  where  an  appeal  shall  be  filed  in  the  United  States  Court  of 
Customs  Appeals  within  the  time  and  in  the  manner  provided  for  by 
law.    (38  Stat.  187.) 

See  notes  to  subdivisions  B  and  M  of  this  section,  ante,  §§  5519,  5594. 
These  provisions  were  substituted  for  provisions  of  similar  nature  made  by 
the  Customs  Administrative  Act  of  June  10,  1890,  c  407,  {  14,  26  Stat  137, 

(6714) 


COLLECTION  OP  DUtlES  UPON  IMPORTS 


§  5595 


ameDded  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c  6,  §  28,  36 
at.  100. 

Requirements  similar  to  those  of  this  section  as  to  the  deposit  of  a  fee  of  $1 
i  the  filing  of  protest  were  made  by  article  XI  of  the  Plan  of  ReoriErani- 
tion  of  the  Customs  Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1912, 
355,  §  1,  ante,  §  5327. 

The  Court  of  Customs  Appeals,  mentioned  in  this  section,  was  created  and 
I  jurisdiction  defined  by  provisions  of  the  Payne-Aldrich  Tariff  Act  of  Aug. 
1909,  c.  6,  f  28,  36  Stat.  91,  105,  which  were  incorporated  in  and  superseded 

chapter  8  of  the  Judicial  Code  of  March  3,  1911,  c.  231,  §§  188-199,  set 
rth  ante,  §§  1179-1190. 
Provisions   relating   to   decisions   of  the   collector,   and   appeals   therefrom 

the  Secretary  of  the  Treasury,  were  made  by  R.  S.  §§  2931,  2932,  repealed 

section  29  of  the  Customs  Administrative  Act,  26  Stat  141. 
See  note  to  section  12  of  that  act,  as  amended,  set  forth  ante,  §  5593.. 


Notes  of  Deolslonfl 


nality  of  collector's  decision. 

—  Presumption  of  validity. 
>peal  to  secretary  of  treasury, 
otestr— In  general. 

—  Specific  grounds  of  objection. 

—  Sufficiency. 

—  Affirmance  of  classiflcatlon  where 
correct  classification  is  not  stated  in 
protest. 

—  Alternative  grounds. 

"   Amendment  of  protest. 
»   Abandonment  of  protest. 

—  Protest  fee. 

—  Necessity  of  protest. 

—  Service  of  protest. 
»    Signature. 

—  Time  for  filing. 

—  Waiver  of  requirement  for  protest. 

—  Written  protest. 

—  Decisions  under  earlier  statutes. 

—  Prospective  protests  under  Acts  of 
L845  and  1857. 

)rwarding  protest  to  board  of  ap- 
praisers. 

)peal  to  board  of  appraisers, 
quldatlon   after   decision    of   general 
appraisers. 
;)peal  to  courts— Jurisdiction. 

—  Right  to  appeal. 

—  Security  for  costs. 

—  New  evidence  on  appeal. 

—  Assignment  of  error. 

—  Review  of  questions  of  fact. 

—  Questloift  of  law. 

—  Harmless  error. 

—  Disposition  of  care, 
terest  on  duties. 

'i nality  of  ooliector'a  decisioiid— A 

tor's  decision  that  a  yacht  is  an 
ted  article  is  reviewable  on  a  11- 
>r  possession  filed  by  the  owner, 
thstanding  the  customs  adminis- 
e  act.  Ex  parte  Fassett  (1892) 
ip.  Ct.  295,  298,  142  U.  S.  479,  35 
i.  1087. 

J  proclamation  of  the  secretary  of 
'easury,  of  July  1,  1892,  fixing  the 
B  of  foreign  money  for  the  ensuing 
er  (Act  Oct.  1,  1890,  §  52),  fixed 
rold  florin  of  Austria-Hungary  at 
2,  and  the  silver  florin  at  $0.32, 
g  the  statement:  "Silver,  the  nom- 
itandard;  paper,  the  actual  stand- 
:he  depreciation  of  which  is  meas- 
t)y  the  gold  standard."  The  invoic- 
certain  goods  imported  during  the 
er  were  made  out  in  paper  florins, 
there  was  no  consular  certificate 
I  the  value  of  such  florins.    In  re* 


ducing  the  currency  of  the  invoice  to 
money  of  the  United  States,  the  collec- 
tor estimated  the  paper  florin  at  $0,482, 
the  value  of  the  gold  florin.  On  appeal 
the  board  of  general  appraisers,  after 
taking  testimony,  held  that  the  florin 
should  have  been  estimated  at  $0.32,  the 
value  of  the  silver  florin.  Held,  that  the 
proclamation  of  the  secretary,  and  con- 
sequently the  action  of  the  collector, 
were  conclusive,  for  which  reason  the 
board  of  appraisers  had  no  authority  to. 
review  the  decision  of  the  latter,  and 
that,  as  the  board  acted  without  author- 
ity, the  circuit  court  had  jurisdiction  to 
review  their  decision.  U.  S.  v.  Klingen- 
berg  (1894)  14  Sup.  Ct.  790,  793, 153  U. 
S.  93,  38  L.  Ed.  647,  reversing  In  re 
Klingenberg  (C.  C.  1893)  57  Fed.  195. 

The  liquidation  of  duties  by  the  collec- 
tor of  customs  is  not  necessarily  final 
until  after  the  goods  have  been  delivered 
to  the  importer.  American  Cipnr  Co. 
v.  U.  S.  (1906)  146  Fed.  484,  77  C.  C. 
A.  40,  reversing  judgment  Falk  v.  TJ. 
S.  (C.  O.  1904)  145  Fed.  574,  and  judg- 
ment reversed  U.  S.  v.  G.  Falk  &  Bro. 
(1907)  27  Sup.  Ct.  191,  204  U.  S.  143, 
51  L.  Ed.  411. 

A  reliquidation  of  duties  by  a  collec- 
tor, like  an  original  liquidation,  is  con- 
clusive on  the  owner  or  importer,  unless 
notice  of  objection  is  given  within  the 
statutory  time.  U.  S.  v.  Mexican  Inter- 
national R.  Co.  (1907)  151  Fed.  545,  81 
C.  C.  A.  61. 

An  importer  of  wool  subject  to  a  duty 
under  Tariff  Act  July  24,  1897;  c.  11, 
§  1,  schedule  K,  30  Stat.  182,  dividing 
wool  into  classes,  and  fixing  a  duty 
based  on  valuation,  must  conform  to  the 
statutory  method,  on  the  appraiser  in- 
creasing the  valuation  over  the  amount 
stated  in  the  invoice,  and  thereby  sub- 
jecting the  importer  to  a  higher  duty; 
and  where  he  fails  to  take  the  requisite 
steps  to  secure  a  correction  of  the 
errors,  if  any,  the  decisions  of  the  ap- 
praiser and  collector  as  to  value,  classi- 
fication, rate,  and  amount  are  final, 
and  the  importer  may  not  recover  ex- 
cessive duties  paid.  Gulbenkian  v.  U.  S. 
(1911)  186  Fed.  133,  108  C.  C.  A.  245. 
affirming  judgment  (C.  O.  1909)  175 
Fed.  860. 

Under  prior  statutes,  see  Hutton  v. 
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ScheU  (C.  0.  1868)  Fed.  Cas.  No.  6,- 
061. 

The  facts  that  imported  goods  were 
subject  to  a  lower  rate  of  doty  than 
that  charged  upon  them,  and  that  the 
action  of  the  principal  appraiser  was  ir- 
regular, because  he  did  not  see  the 
goods,  cannot  be  set  up  by  the  importer 
in  an  action  to  recover  the  difference  be- 
tween the  amount  paid  and  that  of  the 
final  liquidation,  where  he  was  notified 
by  the  collector  of  the  liquidation  of  the 
entries  at  the  higher  rate,  and  did  not 
take  an  appeal  to  the  secretary  of  the 
treasury.  Chase  v.  U.  S.  (C.  C.  1882) 
9  Fed.  882. 

The  collector  may  reconsider  his  clas- 
sification of  imports  after  they  have 
passed  into  consumption.  George  W. 
Knowles  &  Sons  v.  U.  S.  (G.  G.  1903) 
122  Fed.  971,  decree  reversed  U.  S.  v. 
George  Knowles  &,  Son  (1903)  126  Fed. 
737,  62  G.  G.  A.  62. 

The  statute  gives  the  importer  the 
right  of  appeal  if  "dissatisfied"  with  the 
collector's  decision.  The  collector's  de- 
cision is  not  final  and  conclusive  against 
the  government,  and  under  the  statute 
is  not  to  be  deemed  final  and  conclusive 
against  the  importer.  An  appeal  would 
have  for  its  object  the  judicial  ascer«- 
tainment  and  enforcement  of  the  lawful 
ratt  for  the  just  protection  of  the  par- 
ties to  the  proceedings,  of  the  importer 
as  well  as  of  the  government.  A  review 
of  the  legislation  and  of  the  judicial  con- 
structions the  pertinent  clause  of  the 
statute  has  received,  sustains  the  right 
of  the  importer  to  appeal.  He  has  a 
right  to  have  his  merchandise  correctly 
assessed.  U.  S.  v.  Schwartz  &  Go. 
(1912)  3  Ct  Gust.  App.  24. 

The  legislative  and  judicial  history 
of  the  customs  administrative  act  is  re- 
viewed. The  customs  administrative 
law  markedly  differentiates  between  ac- 
tual market  value  and  dutiable  actual 
market  value,  and  makes  it  the  duty  of 
the  appraising  officer  to  determine  the 
first,  the  duty  of  the  collector  to  deter- 
mine the  last  The  goods  here— feath- 
ers— were  packed  in  inside  boxes  and 
there  had  been  additional  packing  charg- 
es, though  all  mention  of  these  was 
omitted  from  the  consular  invoice.  The 
collector,  on  being  later  apprised  of  the 
fact  of  omission,  reliquidated  the  entry 
by  adding  thereto  the  packing  charges. 
There  was  in  this  no  interference  with 
or  change,  of  the  invoice  entered  or  ap- 
praised valuation;  the  collector  simply 
exercised  his  right  of  adding  to  the  ap- 
praised value  to  make  dutiable  ^  value 
these  packing  charges.  U.  S.  v.  Sping- 
arn  Bros.  (1913)  5  Gt.  Gust.  App.  2 
(citing  Beard  v.  Porter  [1888]  8  Sup. 
Gt  556,  124  U.  S.  437,  31  L.  Ed.  492) ; 
U.  S.  V.  Francklyn  (1913)  4  Gt  Gust 
App.  64. 

The  words  "rate  and  amount  of  du- 
ties" occurring  in  the  statute  define  a 
class  of  decisions  against  which  protest 
will  lie  for  any  cause  distinctly  and 
specifically  stated  and  are  not  a  limita- 
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tlon  of  the  grounds  upon  which  a  col 
lector's  decision  can  be  assailed.  U.  £ 
V.  American  Exp.  Go.  (1914)  5  Ci 
Gust  App.  351. 

2.  -»-  Presumption  of  validlty^-Oe 
dsion  of  collector  and  Secretary  o: 
Treasury  is  conclusive  until  contrary  i 
shown.  Ghicago  Tire  &  Spring  Work 
V.  Spalding  (1886)  6  Sup.  Gt  498.  501 
116  U.  S.  541,  29  L.  Ed,  720. 

The  presumption  is  in  favor  of  th< 
correctness  of  the  collector's  classifies 
tion,  and  the  burden  is  on  the  importe 
to  show  that  it  is  not  correct  U.  S.  ^ 
Rosenwald  (1895)  67  Fed.  323,  14  C 
G.  A.  399,  reversing  judgment  In  n 
Rosenwald  (G.  G.  1894)  59  Fed.  765. 

Where  an  importer,  on  the  trial  of  a: 
action  at  law  in  the  circuit  court  to  re 
cover  the  amount  of  duties  paid  nude: 
protest,  fails  to  introduce  any  compe 
tent  evidence  of  one  of  the  essentia 
facts  in  relation  to  the  goods  alleged  ii 
his  protest,  and  on  which  h«  based  hi 
(laim  for  a  different  classification,  thi 
presumption  of  correct  dassificatioi 
will  prevail,  and  the  direction  of  i 
verdict  for  the  defendant  is  proper 
Davies  v.  MiUer  (1898)  91  Fed.  647,  3^ 
G.  G.  A.  37. 

The  classification  by  a  collector  oi 
customs  of  imported  goods  under  a  tar 
iff  law  is  presumably  correct  Vandivei 
V.  U.  S.  (1907)  166  Fed.  961,  84  O.  0 
A.  522. 

In  proceedings  against  the  assessment 
of  duty,  the  question  to  be  decided  ic 
not  whether  the  collector  was  wrong 
but  whether  the  importer  is  right;  an<i 
the  burden  is  on  liim  to  establish  the 
correctness  of  his  contention.  Legg  v. 
U.  S.  (1908)  163  Fed.  1006,  90  C.  C.  A 
176. 

Plaintiff  has  the  burden  of  proving 
that  the  chief  use  of  the  goods  is  such 
as  to  bring  them  within  the  schedule 
under  which  he  alleges  they  are  duti- 
able. Hagedon  v.  Seeberger  (C  0. 
1889)  38  Fed.  401,  writ  of  error  dis- 
missed (1893)  13  Sup.  Gt  1047,  149 
U.  S.  776,  37  L.  Ed.  962. 

The  presumption  of  correctness  of  a 
decision  of  a  collector  of  customs  is  not 
rebutted  by  testimony  of  the  officer 
making  the  classification  that  he  was  in 
much  doubt  as  to  whether  he  had  not 
erred  in  his  finding  of  fact  on  which  the 
classification  was  based.  J.  H.  Thorpe 
&  Go.  V.  U.  a  (G.  G.  1892)  154  Fed. 
864. 

On  appeal  from  a  decision  of  the  col- 
lector, the  burden  is  on  the  importer  to 
prove  that  his  contention  is  right;  and. 
if  he  fails,  the  action  of  the  collector 
stands,  even  though  the  collector  also 
has  selected  the  wrong  paragraph,  mf- 
fany  v.  U.  S.  (G.  G.  1901)  105  Fed. 
766. 

The  burden  of  proof  is  on  plaintiffs  to 
show  by  a  preponderance  of  testimony 
that  the  goods  did  not  properly  belong 
to  the  class  to  which  they  were  assign- 
ed, and  that  they  wero  dutiable  only  M 
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sd  in  the  protest.  Fisk  ▼.  See- 
r  (D.  0. 1889)  38  Fed.  718;  Walk- 
Same,  Id.  724. 

action  of  the  cuBtoms  officer  in 
IS  goods  in  a  class  other  than  that 
ich  they  were  entered,  in  deciding 
they  were  altered  from  the  ordi- 
condition  in  which  they  were  cus- 
ily  imported  in  1883,  and  that 
iteration  was  made  to  evade  duty, 
ma  facie  evidence  of  each  of  these 
U.  S.  ▼.  Patton  (D.  C.  1891) 
^.  461,  judgment  affirmed  Patton 

S.  (1895)  16  Sup.  Ot  89,  159  U. 

0,  40  L.  Ed.  283. 

re  is  such  a  presumption  in  fa- 
*t  a  collector's  finding  as  to  the 
I  character  of  a  commodity  that 
presumption  is  to  be  overcome 
by  a  preponderance  of  proof  that 
rticle  in  question  was  something 

than  it  was  declared  by  the  col- 
•  to  be.    Fougera  v.  tJ.  S.  (1911) 

CusL  App.  146. 
i    collector's    finding   is   presump- 

correct,  and,  in  the  absence  of  re- 
ig  evidence,  is  final.  U.  S.  v.  Vi- 
&  Son  (1914)  6  Gt  Gust.  App. 
Hollender  &  Go.  v.  U.  S.,  Id.  158, 

Id.  (1913)  4  Gt  Gust.  App.  406; 
nal  Hat  Pin  Go.  v.  U.  S.   (1914) 

CJust.  App.  435;  U.  S.  v.  Gerdau 
1915)  6  Gt.  Gust  App.  7;  Same 
tman  &  Go.,  Id.  131;   Wanamaker 

S.,  Id.  21;  Merck  &  Go.  v.  Same. 
I;  Mamluck  &  Go.  v.  U.  S.  (1916) 

Gust  App.  556. 

Appeal  to  secretary  of  treasury.— 

ions  prior  to  customs  administra- 
ict:  Amson  v.  Murphy  (1883)  109 

238,  3  Sup.  Gt.  184,  27  L.  Ed. 

John  Shillito  Go.  v.  McGlung 
\)  51  Fed.  868,  2  G.  G.  A.  526  (af- 
ig  judgment  [G.  G.  1891]  45  Fed. 

Watt  V.  U.  S.  (G.  G.  1878)  Fed. 
No.  17.292;  Ghung  Yune  v.  Shurt- 
C.  C.  1882)  10  Fed.  239;  U.  S.  v. 
(G.  G.  1882)  11  Fed.  76,  79;  Arn- 
r.  Murphy  (G.  G.  1884)  24  Fed. 
(judgment  affirmed  [1885]  6  Sup. 
B5,  115  U.  S.  579,  29  L.  Ed.  491) ; 
r  V.  Merritt  (G.  G.  1887)  29  Fed. 
writ  of  error  dismissed  Merritt  v. 
r  [18911  11  Sup.  Gt  1024.  140  U. 
9,  35  L.  Ed.  600);  McLean  v. 
r  (G.  G.  1887)  31  Fed.  602.  606; 

V.  Cousinery  (D.  G.  1874)  Fed. 
No.  14,878;  Same  v.  Leng  (D.  O. 
)  18  Fed.  15;  Same  v.  EJarnshaw 
3.  1891)  45  Fed.  782. 

Protest— In  generals— Alleged  er- 
>f  the  appraifier  or  collector,  in 
he  has  proceeded  on  a  wrong  prin- 
as  by  including  in  the  appraise- 
charges  forming  no  part  of  duti- 
«ralue,  may  be  attacked  by  protest, 
reviewed  by  the  board  of  general 
lisers.  U.  S.  v.  Passavant  (1898) 
ap.  Gt  219,  221,  169  U.  S.  16,  42 

1.  644. 

en  an  importer  intends  to  rely 
the  similitude  clause  of  the  tariff 
or  the  purpose  of  identifying  his 


merchandise  with  some  enumerated  ar- 
ticle of  the  tariff  schedules,  and  means 
to  place  his  objection  to  the  action  of 
the  collector  on  the  ground  that  col- 
lector has  not  given  due  effect  to  that 
provision,  he  should  state  the  fact  in 
his  protest  Hahn  v.  Erhardt  (1897) 
78  Fed.  620,  24  G.  G.  A.  265,  appeal 
dismissed  Erhardt  v.  Hahn  (1897)  89 
Fed.  1016,  32  G.  G.  A.  606. 

The  board  of  general  appraisers  had 
before  it  several  protests  relating  to 
the  classification  of  certain  merchan- 
dise, one  of  which  stated  objections  to 
the  collector's  assessment  that  were 
not  stated  in  the  other  protests.  Held, 
that  the  presence  of  the  former  pro- 
test was  of  no  moment  as  affecting  the 
construction  of  the  latter  protests.-  U. 
S.  V.  H.  Bayersdorfer  &  Go.  (1903) 
126  Fed.  732,  62  G.  G.  A.  16. 

The  general  rule  that  an  appraise- 
ment by  the  local  appraiser  is  final 
and  conclusive,  unless  reviewed  by  re- 
appraisement  proceedings,  there  is  an 
exception  in  case  the  appraiser  pro- 
ceeded on  a  wrong  principle,  as  by  ad- 
vancing the  value  of  merchandise  not 
examined  by  him.  In  such  case  the 
importer  may  pursue  the  remedy  pre- 
scribed in  this  section.  U.  S.  v.  Beer 
(1906)  160  Fed.  566,  80  G.  G.  A.  368, 
affirming  judgment  (G.  G.  1905)  142 
Fed.  199. 

.  Goods  dutiable  under  one  paragraph 
of  a  tariff  act  were  asserted  by  an  im- 
porter in  his  protest  to  be  dutiable  un- 
der another  paragraph.  But  the  lan- 
guage of  the  protest  indicated  an  in- 
tentipn  to  cite  the  former.  Held,  that 
the  protest  should  be  construed  as  re- 
ferring to  the  former.  U.  S.  v.  Leer- 
burger  (1908)  160  Fed.  651,  87  G.  G. 
A.  547. 

Upon  an  importation  of  ginger  ale  in 
bottles,  the  collector  added  the  value 
of  the  bottles  to  that  of  the  ale,  for 
the  purpose  of  assessing  the  duty. 
Held,  that  the  question  of  the  propri- 
ety of  such  action  was  one  of  classifi- 
cation, and  was  properly  raised  by  pro- 
test Dickson  v.  U.  S.  (G.  G.  1895) 
68  Fed.  534. 

The  act  of  the  collector  in  stating,  in 
his  return  to  the  board  of  appraisers, 
that  the  requirements  of  the  law  have 
been  complied  with  by  the  importers, 
does  not.  operate  as  a  waiver  of  objec- 
tions upon  the  ground  of  an  insuffi- 
cient protest  The  protest  being  a 
statutory  necessity,  it  is  beyond  the 
power  of  the  collector  to  waive  it.  U. 
S.  V.  Schefer  (G.  G.  1896)  71  Fed. 
959. 

While  an  appraisement  is  final  and 
not  reviewable  by  the  courts,  yet  the 
alleged  inclusion  of  something  not 
properly  a  part  of  market  value,  and 
not  dutiable  at  all,  may  be  challenged 
by  protest,  and  re-examined  by  the 
courts  on  appeal.  Hermann  v.  U.  S. 
(G.  G.  1897)  84  Fed.  151,  following 
Oberteuffer  v.  Robertson  (1886)  6 
Sup.  Gt  462,  116  U.  S.  499,  29  L.  Ed. 
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706,  and  judgment  reversed  U.  S.  t. 
Herrman  (189g)  91  Fed.  116,  33  O.  O. 
A.  400, 

The  action  of  a  collector  in  declining 
to  accept  the  proclaimed  value  of  a 
foreign  standard  coin,  and  in  adopting 
another  standard,  thereby  increasing 
the  amount  of  duty  on  imported  mer- 
chandise, does  not  relate  to  a  disputed 
appraisement,  but  to  the  "amount  of 
duties,"  and  is  reviewable,  on  the  pro- 
test of  the  importer,  by  the  board  of 
general  api^raisers  and  the  circuit 
court.  U.  8.  V.  J.  AUston  Newhall  & 
Co.  (C.  C.  1899)  91  Fed.  525. 

Where  an  importer  filed  a  protest 
against  a  tentative  liquidation  of  an 
entry,  this  action  does  not  preclude 
him  from  filing  another  protest  against 
the  final  liquidation  subsequently,  re- 
gardless of  whether,  at  the  time  of 
making  the  first  protest,  he  regarded 
the  first  liquidation  as  final,  and  not 
tentative.  U.  S.  v.  Franklin  Sugar 
Refining  Co.  (C.  C.  1905)  137  Fed, 
677. 

The  provision  in  Customs  Adminis- 
trative Act,  that  the  decision  of  the 
collector  of  customs  as  to  duties  "shall 
be  final  and  conclusive,"  unless  the  du- 
ties are  paid  under  protest,  and  pro- 
ceedings brought  for  their  recovery  be- 
fore the  board  of  general  appraisers, 
does  not  require  that  on  an  action  by 
the  government  for  unpaid  duties  the 
importer  should  be  limited  to  the  pro- 
ceedings prescribed  in  said  section. 
He  may  defend  on  the  ground  that  the 
assessment  in  question  was  illegal.  U. 
S.  V.  Tiffany  (C.  C.  1905)  137  Fed. 
971,  judgment  reversed  Same  v.  'Tif- 
fany &  Co.  (1906)  151  Fed.  473,  81  O. 
C.  A.  11. 

Certain  imported  merchandise,  cov- 
ered by  an  entry  embracing  three  in- 
voices, was  all  subjected  to  the  same 
rate  of  duty,  which,  it  appeared,  was 
excessive  as  to  one  of  the  invoices.  In 
protesting  against  the  rate  of  duty,  the 
importer  specified  one  of  the  two  in- 
voices on  which  duty  was  correctiy  as- 
sessed. Held,  that  the  protest  should 
be  considered  restricted  to  the  invoice 
which  it  specified,  U.  S.'v.  Hartiey  & 
Graham  (C.  C.  1905)  140  Fed.  909. 

On  an  action  against  an  importer  for 
unpaid  duties,  it  is  proper  to  stay  the 
trial  in  order  to  permit  the  importer  to 
pay  the  duties  under  protest,  so  as  to 
allow  the  board  of  general  appraisers 
to  pass  upon  the  correctness  of  the  as- 
sessment in  question.  U.  S.  v.  Tiffany 
&  Co.  (C.  C.  1907)   154  Fed.  740. 

Mere  delay  in  the  payment  of  duties 
on  imported  merchandise  does  not  de- 
prive the  board  of  general  appraisers 
of  power  to  pass  upon  the  question  of 
the  proper  classification  of  imported 
merchandise,  where  protest  has  been 
filed  within  the  time  prescribed  in  said 
section.     Id. 

When  duties  paid  under  protest  were 
refunded  according  to  a  second  classi- 
fication,   the   office   of  the   protest   ia 
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then  fulfilled,  and  it  could  not  ther 
after  operate  to  extend  the  peri< 
within  which  the  government  znigr 
make  a  third  reliquidation  of  the  d 
ties.  U.  S.  ▼.  Fox  (D.  C.  1893)  1 
Fed.  531. 

Where  an  importer  has  removed 
bond  to  his  own  warehouse  a  consig: 
ment  of  merchandise,  and  it  is    the 
found  that  more  than  10  per  cent. 
the  consignment  had  been  rendered 
transit  totally  valueless  he  is  not  r 
mitted    as    of    course    to    proceedii 
aloAe    under    section    5602,    post,    h 
may  seek  his  remedy  as  well  by  pr* 
test  under  this  section.     U.  S.  ▼.  Hi 
bicht  (1910)  1  Ct  Oust  App.  53. 

Where  an  assessment  had  been  pr^ 
tested  and  the  entry  had  been  retains 
for  reliquidation,  and  on  January 
1907,  the  collector  reliquidated  the  u 
voice,  a  second  reliquidation  on  D< 
cember  4,  1908  was  barred.  U.  S. 
Goldberg  (1911)  2  Ct  Cust.  App.  14^ 
citing  U.  S.  ▼.  Leng  (D.  C.  1883)  3 
Fed.  15. 

A  protest  may  cover  one  or  more  ex 
tries  of  goods  described  in  more  tha 
one  invoice.    U.  S.  v.  McCoy  (1914) 
Ct.  Cust  App.  264. 

The  written  protest  or  notice  is  re 
quired  only  for  the  purpose  of  institai 
ing  a  proceeding  before  the  board  o 
general  appraisers  to  review  the  dec! 
sion  of  a  collector  or  appraisei 
(1894)  21  Op.  Atty.  Gen.  92. 

The  action  of  a  collector  in  denyin; 
a  reappraisement  because  the  importe 
refused  to  answer  proper  interroga^o 
ries  propounded  to  him  may  be  re 
viewed,  first,  by  the  board  of  genera 
appraisers  on  a  protest,  and  next  b: 
the  circuit  court  on  an  application  foi 
review.     (1899)  22  Op.  Atty.  Gen.  456 

5. Speolflo  grounds  of  objection 

—Technical  precision  held  not  require< 
in  protests,  but  the  objections  to  th< 
assessment  must  be  stated  so  distinct 
ly  and  specifically  that  when  fairlj 
construed  they  will  show  the  claims  oi 
the  protestant  and  so  notify  the  col 
lector  what  these  claims  are.  Herrmai 
V.  Robertson  (1894)  14  Sup.  Ct  686 
687,  152  U.  S.  521,  38  L.  Ed.  538; 
Presson  v.  RusseU  (1894)  14  Sup.  Ct 
728,  729,  152  U.  S.  577,  38  L.  Ed.  559; 
Shaw  V.  Prior  (C.  C.  1895)  68  Fed 
421,  423;  Bing  &  Co.'s  Successors  v. 
U.  S.  (1912)  3  Ct  Cust  App.  211,  cit- 
ing Carter  v.  U.  S.  (1910)  1  Ct  Cust 
App.  64;  U.  S.  V.  Ewing  &  Clancey 
(1912)  3  Ct  Cust  App.  339;  Same  v. 
Bauer,  Id.  343;  Dieckerhoff,  Raffloer 
&  Co.  V.  U.  S.  (1913)  4  Ct  Cust  App. 
230;  U.  S.  V.  Stim  (1914)  5  Ct  Cust 
App.  140,  citing  Lichtenstein  v.  U.  S. 
(1910)  1  Ct  Cust  App.  79;  Oelrichs 
v.  Same  (1912)  S  Ct  Cust  App.  232; 
U.  S.  V.  Neustadti  (1914)  5  Ct  Cust 
App.  283;  Brown  &  Co.  v.  U.  S.,  Id. 
396;  U.  S.  V.  Sheldon  &  Co.,  Id.  427; 
Vandiver  v.  U.  S.  (1915)  6  Ct  Cust 
App.  80;  U.  S.  V.  Kuyper  &  Co.,  Id. 
142;  Michelin  Tire  Co.  v.  U.  S.  (1915) 
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283,  distmgnishing  Bowling  Green 
rage  &  Van  Co.  v.  U.  S.  (1912)  8 
Gust  App.  309. 

protest  specifically  objecting  to  tho 
}  of  50  per  cent,  assessed  on  sweet-* 
1  chocolate,  and  claiming  that  the 
Is  "are  dutiable  at  two  cents  per 
id/'  is  sufficiently  specific  without 
iting  oat  the  particular  paragraph 
Br  which  the  importer  claims  that 

goods  should  be  classified,  where 
■e  are  but  two  other  paragraphs 
ling  with  chocolate,  under  either 
irhich  the  duty  is  two  cents  a  pound, 
that  the  collector  could  not  have 
Q  perplexed  by  the  omission  to 
le  a  particular  paragraph.  U.  S.  v. 
imbier  (1898)  18  Sup.  Ct.  771,  773, 
U.  S.  621,  42  L.  Ed.  1167. 
bere  is  no  necessity  for  exacting 
1  nice  precision  in  the  protest  of  an 
orter,  or  such  accurate  knowledge 
he  law  by  him,  as  to  debar  him  from 
it  from  an  erroneous  classification 

excessive  assessment  by  the  col- 
or because  he  fails  to  designate  cor- 
ly  the  provision  under  which  the 
sification  should  have  been  made. 
3.  V.  Shea,  Smith  v.  Co.  (1902)  114 
.  38,  51  C.  C.  A.  664. 
srtain  importers,  in  protesting 
inst  the  assessment  of  customs 
r,  based  their  objections  on  an  in- 
Licable  paragraph  of  the  tariff  act, 

named  the  correct  rate  of  duty, 
appening  that  the  rate  provided  in 

paragraph  was  the  same  as  in  the 
igraph  that  should  have  been  refer- 
to  in  the  protest  There  was  no  th- 
in the  terms  of  the  protest  to  di- 
;  the  attention  of  the  collector  of 
:om8  to  the  proper  paragraph  or  to 
sest  that  the  importers  had  inad- 
;ently  referred  to  the  wrong  para- 
ph and  had  intended  to  refer  to  the 
it  one.     Held,  that  the  protest  was 

sufficiently    distinct    and    specific. 
S.   V.   Fieitmann    (1905)    137   Fed. 
,  69  C.  C.  A.  624,  reversing  judg- 
it  (C.  C.  1904)  131  Fed.  396. 
Tiere  an  importer  protests  against 

assessment  of  duty  on  the  ground 
m  alleged  application  of  the  simili- 
8  clause  of  Tariff  Act  Aug.  27,  1894, 
49,  §  4,  unless  the  protest  contains 
irence  to  said  provision,  it  is  not 
idently  distinct  and  specific.  U.  S. 
Dearberg  Bros.  (1905)  143  Fed. 
,  74  C.  C.  A.  226,  reversing  order 

C.  1904)  135  Fed.  245. 

protest  against  the  imposition  of 
y  on  moss,  under  section  4  of  Act 
0,  which  claims  that  it  should  either 
iutiable  under  paragraph  24,  or  free 
er  paragraph  653,  as  the  impor- 
I  were  unable  to  detect  that  it  had 
lergone  any  process  of  manufacture, 
ufficiently  definite  and  precise,  if  the 
!s  was  free  either  under  paragraph 

or  paragraph  560.     Shaw  v.  Prior 

C.  1895)  68  Fed.  421. 
nporters   protested  against  the  ac- 
1  of  a  collector  of  customs  in  con- 


sidering a  certain  amount  as  the  en- 
tered value,  and  asserted  that  he  had 
erred  in  failing  to  regard  the  fact  that 
said  amount  included  some  nondutiable 
items.  Held,  that  this  statement  of 
objections  was  sufficiently  distinct  and 
specific.  A.  J.  Woodruff  &  Co.  v.  U. 
S.  (C.  C.  1896)  154  Fed.  861. 

A  protest  by  importers,  which  fails 
to  show  whether  the  objection  is  to 
the  valuation  or  the  classification,  is 
not  sufficiently  definite.  Cottier  v.  U. 
S.  (1900)  101  Fed.  423. 

Where  the  only  question  of  differ- 
ence between  an  importer  and  a  col- 
lector with  reference  to  the  assessment 
for  duty  of  goods  entered  on  July  24, 
1897,  c.  11,  was  as  to  whether  they 
were  dutiable  under  the  act  of  1894  or 
that  of  1897,  they  having  been  first  ap- 
praised under  the  former  and  after- 
wards reclassified  under  the  latter,  a 
protest  by  the  importer,  on  payment  of 
the  duty,  which  distinctly  states  his 
claim  that  they  should  have  been  assess- 
ed under  the  former  act,  is  sufficient,  al- 
though it  does  not  specify  the  particu- 
lar provisions  of  either  act  which  were 
held  or  claimed  to  be  applicable.  In 
re  Hagop  Bogigian  Co.  (C.  C.  1900) 
104  Fed.  75. 

Certain  long-haired  Russian  calfskins 
were  classified  as  dutiable  as  **hides  of 
cattle,"  under  paragraph  437,  Act  1897, 
when  they  should  have  been  classified 
as  free  of  duty,  under  paragraph  664 
of  said  act,  covering  ''skins  of  all  kinds, 
mw."  The  importers'  protest  against 
the  assessment  of  the  collector  did  not 
refer  to  the  proper  paragraph  (664), 
but  only  to  paragraphs  561  and  562  bf 
said  act,  which  relate  respectively  to 
"furs,  undressed,"  and  "fur  skins." 
Held,  that  this  was  a  sufficient  com- 
pliance with  the  requirement  that  pro- 
tests shall  set  forth  "distinctly  and 
specifically"  the  importer's  objections 
to  the  collector's  decisions.  Weil  v. 
U.  S.  (C.  C.  1900)  124  Fed.  1006. 

A  protest  against  the  assessment  of 
duty  which  does  not  point  out  distinct- 
ly and  specifically  the  proper  rate  of 
duty  is  not  sufficient  Fuld  &  Co.  v. 
U.  S.  (C.  C.  1906)  143  Fed.  920,  judg- 
ment reversed  (1907)  152  Fed.  165,  81 
C.  C.  A.  417. 

In  his  protest  against  the  assessment 
of  duty,  an  importer  asserted  that  the 
goods  were  "dutiable  under  Act  July 
24,  1897;  c.  11,  §  1,  par.  400,  at  the 
rate  or  rates  therein  provided  accord- 
ing to  thickness,  cutting  size,"  etc. 
The  only  articles  dutiable  under  that 
paragraph  according  to  the  conditions 
thus  specified  were  lithographic  prints. 
Held,  that  the  protest  was  sufficiently 
specific  and  distinct,  that  it  should  be 
treated  as  a  reference  to  the  provi- 
sion for  lithographic  prints,  and  that, 
as  the  collector  presumably  had  sam- 
ples of  the  goods  and  could  thereby  as- 
certain their  cutting  size,  etc,  it  was 
not  necessary  to  point  out  the  particu- 
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lar  rate  that  was  applicable.  Hensel, 
Bruckmann  &  Lorbacher  t.  U.  S.  (C. 
C.  1907)  leo  Fed.  219. 

Protests  each  covering  24  separate 
provisions  of  the  tariff,  which  ^  carry 
about  50  different  rates  of  duty,  are 
invalid,  as  not  setting  forth  the  impor- 
ters' objections  "distinctly  and  specif- 
ically." J.  H.  lichtenstein  &  Co.  T. 
U.  S.  (C.  0.  1909)  175  Fed.  1016. 

The  substitution  of  the  word  "rea- 
sons" for  "grounds"  in  the  act  held  not 
to  exact  a  more  specific  protest  than 
formerly  on  the  part  of  tie  importer. 
Carter  v.  U.  S.  (1910)  1  Ct.  Cust  App. 
64,  distinguishing  Hermann  Boker  & 
Co.  ▼.  Same  (O.  O.  1905)  140  Fed.  115. 

6. Sofllclency.— A  protest  against 

the  payment  of  a  duty  of  60  per  cent 
on  an  importation  of  "cotton  gloves 
mixed  with  silk,  ♦  ♦  •  although  the 
article  is  only  liable  to  a  duty  of  35% 
less  10%  being  composed  of  cotton  and 
silk,  cotton  chief  part,  the  duty  of 
60%  being  only  legal  where  silk  is  the 
chief  part,"  shows  that  it  was  the  im- 
porters* intention  to  object  to  the  goods 
being  classified  under  Act  June  30, 
1864,  S  8,  as  silk  gloves,  or  Act  March 
3,  1865,  S  3,  as  readymade  clothing  of 
silk,  or  of  which  silk  shall  be  the  com- 
ponent material  of  chief  value,  and  is  a 
sufficient  compliance  with  the  statute. 
Act  Feb.  26,  1845.  It  is  not  necessary 
that  the  protest  should  specify  under 
what  provision  the  goods  were  dutiable. 
Heinze  ▼.  Miller  (1892)  12  Sup.  Ot. 
604.  606,  144  U.  S.  28,  36  L.  Ed.  333. 

Gk>ods  imported  in  1881,  composed 
of  calf  hair  and  cotton,  of  which  the 
hair  constituted  more  than  85  per  cent 
in  weight,  being  dutiable  under  R.  S.  S 
2504,  Schedule  M,  as  "manufactures  of 
hair,"  a  protest  against  a  classification 
of  them  under  the  first  clause  of  sec- 
tion 2499,  as  nonenumerated,  which 
claims  only  that  they  should  be  classi- 
fied under  the  second  clause  of  section 
2499,  is  insufficient  Herrman  v.  Rob- 
ertson (1894)  14  Sup.  Ct.  686,  152  U. 
S.  521,  38  L.  Ed.  538,  affirming  Her- 
man V.  Same  (C.  0.  1889)  41  Fed.  881. 

When  an  importer  protests  that  his 
invoices  are  dutiable  under  a  certain 
paragraph  of  the  tariff  act,  he  is  not 
thereby  concluded,  so  as  to  prevent  the 
board  of  appraisers  from  adjudging 
that  a  part  of  the  invoices  i^  dutiable 
under  that  paragraph,  and  a  part  under 
the  classification  adopted  by  the  col- 
lector. In  re  Crowley  (1893)  55  Fed. 
283,  5  C.  C.  A.  109,  distinguishing 
Davies  v.  Arthur  (1877)  96  U.  S.  148, 
24  L.  Ed.  758,  and  affirming  judgment 
(C.  C.  1892)  50  Fed.  465. 

A  protest  claiming  free  entry  of  an 
importation  of  tapioca  flour  under  par- 
agraph 646  of  the  tariff  act  of  August 
27,  1894,  which  provides  for  the  free 
entry  of  tapioca,  was  sufficient  to  ad- 
vise the  collector  that  the  exemption 
from  duty  was  in  fact  claimed  under 
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paragraph  677  of  the  act  of  July  2 
1897,  which  contains  an  identical  pr 
vision,  where  such  act  was  the  one  th4 
in  force  and  which  governed  the  u 
portation.  Shaw  ▼.  U.  S.  (1903)  1^ 
Fed.  443,  68  C.  C.  A.  425,  reversii 
judgment  (C.  C.  1902)  117  Fed.  366. 

On  appeal  by  the  United  States  fro 
a  decision  of  the  board  of  general  a] 
praisers,  which  reversed  the  asses 
ment  of  duty  by  a  collector  of  custom 
where  no  statement  of  error  was  mai 
by  the  appellant  in  regard  to  the  su 
ficiency  of  the  protest  on  which  ti 
proceedings  before  said  board  were  ba 
ed,  held  that  this  fact  constituted 
waiver  by  the  United  States  of  an  a 
leged  defect  in  the  protest  U.  S. 
Brown,  Durrell  &  Co.  (1903)  127  Fe 
793,  62  C.  C.  A.  473. 

No  new  rule  obtains  in  respect  to  tl 
terms  of  protests  against  decisions  < 
collectors  of  customs  in  the  assessmei 
of  duty.  If  the  protest  fail  to  satisi 
the  requirements  of  said  section,  tl 
collector's  decision  should  be  affirmed 
U.  S.  V.  Fleitmann  (1905)  137  F» 
476,  69  C.  0.  A.  624. 

A  protest  in  which  an  importer  daiiz 
ed  a  "refund  of  duty  on  •  • 
skins"  held  a  sufficient  reference  t 
the  provision  in  the  free  list  of  tfa 
tariff  act  for  "skins  of  all  kinds."  I 
S.  V.  Hehnrath  (1906)  145  Fed.  36,  7 
C.  C.  A.  261,  affirming  judgment  Helm 
rath  V.  U.  S.  (C.  0.  1904)  135  Fee 
912. 

Certain  importers  protested  againa 
the  assessment  of  duty  on  an  impoi 
tation,  stating  in  their  protest  merel; 
the  contention  that  the  merchandis 
was  dutiable  under  a  certain  paragrapl 
of  the  tariff  act,  with  no  mention  of  th( 
grounds  of  their  objections  or  of  th 
rate  of  duty  claimed  to  be  applicable 
and  the  paragraph  cited  was  the  om 
under  which  du^  had  been  assessed 
and  was  a  long  one,  containing  man: 
subdivisions  and  different  rates  o 
duty.  Held,  that  the  protest  was  in 
sufficient.  Hermann  Boker  &  Co.  v 
U.  S.  (1906)  145  Fed.  1022,  74  C.  C 
A.  681,  affirming  judgment  (C.  O.  1905 
140  Fed.  115. 

An  importer's  protest  read:  "Pro 
test  is  hereby  made  against  ♦  ♦  * 
your  decision  assessing  duty  at  35  pei 
cent  ad  valorem,  or  other  rate  oi 
rates,  on  lithographic  prints,  krippen 
mechanical  cards,  etc,  covered  by  en- 
tries below  named.  ♦  ♦  ♦  This  pro 
test  is  intended  to  apply  separately  anc 
collectively  to  every  part  of  goods  as- 
sessed under  paragraph  418,  as  wel 
as  to  all  other  goods  assessed  at  3£ 
per  cent  ad  valorem."  Held,  that  th< 
protest  was  not  insufficient  because  nc 
part  of  the  importation  in  question  wac 
assessed  at  the  rate  of  35  per  cent 
under  paragraph  418  (Act  July  24 
1897,  c.  11,  5  1).  or  elsewhpro,  bul 
should  be  construed  as  relating  to  lith- 
ographic prints  and  booklets  assessed 
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ber  rales  and  under  another  para- 
i  than  were  meutionBd  in  the  pro- 

Fuld  &  Co.  V.  U,  ^.  UDUTI  152 
11*5,  81  C.  C.  A.  417,  reverBing 
[lent  {C.  a  1900)  14S  Fed,  920. 
lerial  dutiable  at  50  ceutd  per 
i  aa  'Voven  fabrics  •  *  *  ia 
Eum,"  under  the  Urat  clause  of  a 

paragraph,  were  asserted  in  an 
rler'fl  protest  to  be  dutiable  **at  *iO 
per  pound  •  •  •  under  the 
datiae,  *  *  *  beiiig  woven  fab- 
ji  the  piece,  dyed/'  This  rate  and 
ipUoii  t'^dyed*')  pertained  to  the 
,(J  clause*  nnd  not  the  firsL     Held, 

the    proteat    referred    fluffident* 

the  first  clause.  U.  S.  v.  Leer- 
;r  (IJM^S)  100  Fed.  651.  S7  0.  C, 
tl,  a^rming  jadeDieut  Leerburger 

S.  (C.  C,  1VMJ7)   155  Fed.  140. 
protest   referring    to   **hiits   m.<ide 

so-L'Hlled  ftrtifitia!  silk"  eaunot  be 
rued    as    relating    to    hats    made 

real  hors*^littir.  U*  S*  v.  Wana- 
r  trjlO)  175  Fed,  mO,  99  C  C.  A. 
revcrsiug  \Vaiinnifiker  v.  U.  S,  (0* 
M3©)  J69  Fed.  (^4. 
*  collector  claseified  certain 
tk  steel,*'  used  in  the  manufacture 
^ots  and  shoest  under  paragraph 
-if  Act  Oct  1,  ISOO,  and  also  im- 
1  an  ad<lit!onal  duty  of  one -quarter 

cent  per  pound  on  the  goods,  aa 
I -rolled"    steel,    under    paragraph 

The  importer  protested  against 
idditional  duty,  and  on  appeal  the 
1  of  peueral  appraisers  held  that 
originai  chi^sifi cation  was  wrong, 
that  the  goods  should  have  been 
■ed  under  paragraph  140,  as  "oth- 
teei;'   etc.     They  also  found  that 

were  not  subject  to  the  addi- 
1  duty,  but  that  the  proteat  was 
Rcient,  because  it  failed  to  point 
he  proper  classification.  Held  th'at^ 
le  objection  was  made  only  to  the 
lonal  duty,  and  not  to  the  original 
iification<  the  importer  was  not 
d  to  point  out  the  error  in  Oie 
r,  and  the  protest  was  sufficient, 
^  Houdlette  (C,  C.  1891)  48  Fed, 

protest  which  points  *>ut  the  rea- 
why  certain  goods  Rbould  be  ad- 
sd  free  of  duty  is  not  bad  bei*auae 
fers  to  a  statute  not  in  exist<^nce 
se  time*  no\i<tflod  Valadon  Co.  v, 
L  iC.  a  1S95)  06  Fed  Tia  judg- 
L  reversed  U.  SS.  v,  Bf>ussoii-Tala- 
Co.   (1896)  71  Fed,  503,  18  C.  C. 

protest  filed  by  apparent  t^trangera 
he    goods,   without    any   intiraatinn 

it  was  done  for  the  person  who 
■«  in  the  invoice  that  bt*  was  the 
Br,  is  ineffectual;   nor  will  the  fact 

the  owner  is  connected  with  one 
he  departments  of  tbe  eatablish- 
t  of  tbe  persons  making  Che  pro- 

euthprize   the  infereuce  that  they 
^  ageiitft  of  I  be  goods,    Ahegg  v.  U, 
C,  C.  lS9tn  71  Fed.  960. 
ni graph   30.S    of   Act  1S94   makes 
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lithographic  priiits  dutiablt  except,  in-* 
ter  aha.  *'when  forming  a  part  of  a 
periodical  or  newspaper  and  accom- 
panying the  same,"  Ueld,  that  a  pro- 
test against  the  imposition  of  a  duty 
on  prints,  claimed  to  come  within  the 
ejiception,  w^as  not  objecdouable  be- 
cause  it  stated  that  the  prints  in  ques- 
tion were  *'free,"  since,  though  the 
word  **free"  was  not  used  in  the  para* 
graph,  the  elect  of  the  exception  was 
to  leave  them  free,  Richards  v*  U. 
H.    (C.  C,  I8iiy)   91  Fed.  510. 

The  collector  having  classified  cer- 
tit  in  gla^s  jars  containing  prei^erves  as 
■'vials/'  under  paragraph  8S  of  the  act 
of  l.Sy4,  the  importer  a  protested  that 
under  baid  paragraph  there  was  no 
duty  on  any  Med  bottles,  or  on  *' bot- 
tles exceeding  %  of  a  cent  per  pound, 
Our  bottles  are  not  vials,  Tbey  are 
not  mercbandise,  but  the  envelopes  of 
merchandise,  a  ad  p»y  no  sejjarate 
duty,"  Held,  that  this  was  a  sufficient 
protest  Bmith  v.  U.  SL  (C  C.  189y> 
91  Fed,  757. 

A  protest  against  the  classification 
of  gloves  as  lambskm,  under  paragraph 
441  of  the  tariff  act  of  July  24,  180T, 
on  the  ground  that  they  shiinld  be 
''assessed  under  paragraph  4^9  as 
Bchmnsc'hen  gloves,"  was  auttident, 
and  distinctly  informed  the  collector  of 
the  position  of  tbe  importer,  since  par- 
agraphs 439  and  440  must  necessarily 
be  construed  together.  In  re  ClaQin 
(C.  C.  1902)  il3  Fed,  944. 

Where  an  importer  has  protested 
against  tbe  imposition  of  duties  alleged 
to  be  excessive,  and  there  is  no  way  of 
distinguishing  the  merchandise  proper- 
ly assessed  from  that  whicb  is  subject 
to  the  duty  claimed  by  the  importer, 
the  protest  must  be  overruled  tis  to  all 
the  mercbandiee.  John  B.  Ellis<rn  & 
Sons  V.  U.  S.  (C,  C.  1005)  1,10  Fed. 
969,  judgment  affirmed  J.  B.  Ellison  Sc 
^ons  V.  U.  S.  (1900)  142  Fed,  782,  74 
C.  C.  A.  64,  writ  of  certiorari  denied 
Ellison  V.  U,  S,  (1906)  26  Sup.  Ct, 
763,  202  U.  S,  015,  50  U  Ed,  1172, 

Where  certain  Imported  merchandfse 
was  erroneously  classified  as  wool 
wearing  apparel.  Instead  of  as  manu- 
factures in  chief  value  of  fur,  a  protest 
against  the  cl as sifi elation  stating  as 
reasons  merely  that  the  merchandise 
was  "dutiable  at  the  appropriate  ral6 
and  imder  the  proper  par n graph  ac- 
cording to  tbe  component  material  of 
chief  value."  held  insitffieient,  Rosen* 
herg  V.  U,  S.  (C,  C,  iniMl)  149  Fed,  84, 

Goods,  which  should  have  been  classi- 
fied free  of  duty  under  a  paragraph  re- 
lating to  **jute  bagging,"  were  assert- 
ed in  tbe  importers'  protest  to  be  free 
under  a  paragraph  relating  to  '*bur- 
laps,'*  and  there  was  no  suggestion  that 
tlie  importers  at  the  time  of  filing  tbe 
protest  had  in  mind  the  former  provi- 
sion. Held,  that  the  protest  did  not 
set  forth  the  importers*  objections 
^'distinctly  and  specifically,"     Corbitt  & 
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Macleay  Co.  ▼.  U.  S.  (C.  C.  1907)  153 
Fed.  648. 

A  protest  is  sufficient  which,  though 
imperfectly  expressed,  may  be  under- 
stood when  read  in  connection  with  the 
statute  referred  to  therein;  and  the 
fact  that  the  collector  understood  the 
protest  is  relevant  Lothrop  y.  U.  S. 
(C.  C.  1908)  164  Fed.  99. 

Where  the  importer  protests  against 
the  rate  assessed  on  his  importation 
and  points  out  the  provisions  of  law 
under  which  he  contends  the*  articles 
in  question  are  properly  dutiable  and 
-'ulicates  these  with  sufficient  clearness 
for  the  collector  by  mere  computation 
or  examination  of  the  goods  to  deter- 
mine their  classification,  he  has  in  all 
essential  respects  complied  with  this 
section.  Carter  v.  U.  S.  (1910)  1  Ct. 
Cust.  App.  64. 

Where  the  importer  claimed  his  im- 
portation was  dutiable  *as  petroleum 
under  Act  1897,  at  the  rate  of  duty 
imposed  by  Germany  on  petroleum,  and 
it  appeared  the  rate  was  levied  on  the 
importation  as  paraffin  and  as  vaseline 
oil,  each  of  which  was  then  dutiable 
at  other  and  differing  rates  in  Ger- 
many, a  protest  as  to  petroleum  alone 
is  not  sufficiently  exact;  it  does  not 
show  that  that  which  was  in  the  mind 
of  the  protesting  importer  was  brought 
to  the  knowledge  of  the  collector. 
BUven  v.  U.  S.  (1911)  1  Ct  Cust  App. 
205. 

Decisions  prior  to  the  customs  admin- 
istrative act,  see  Converse  v.  Burgess 
(1855)  59 U.S.  (18  How.)  413,  416,15 
Jj^  Ed.  455  (affirming  Burgess  v.  Con- 
verse [C.  C.  1855]  Fed.  Cas.  No.  2,- 
154);  Curds  v.  IHedler  (1862)  67 
U.  S.  (2  Black.)  461,  480,  17  L.  Ed. 
273;  Gelpcke  v.  City  of  Dubuque 
(1863)  68  U.  S.  (1  Wall.)  175,  17  Ix 
Ed.  520;  Nichols  v.  U.  S.  (1868)  74 
U.  S.  (7  Wall.)  122,  19  L.  Ed.  125; 
Da  vies  v.  Arthur  (1877)  96  U.  S.  148, 
152,  153,  24  L.  Ed.  758;  Arthur  v. 
Morgan  (1884)  112  U.  S.  495,  5  Sup. 
Ct.  241,  244,  28  L.  Ed.  825;  Porter 
V.  Beard  (1888)  8  Sup.  Ct  554, 555,  124 
U.  S.  429, 31  L.  Ed.  490  (affirming  judg- 
ment [C.C.  1883]  15  Fed.  380) ;  Schell's 
Ex'rs  V.  Fauch6  (1891)  138  U.  S.  562, 

11  Sup.  Ct  376, 34  L.  Ed.  1040  (affirm- 
ing Fauch^  V.  ScheU  [C.  C.  1887]  33 
Fed.  336);   Rossman  v.  Hedden  (1891) 

12  Sup.  Ct  925,  145  U.  S.  561.  36  L. 
Ed.  817  (affirming  [C.  C.  1888]  37  Fed. 
99);  Heinze  v.  Arthur's  Ex'rs  (1892) 
144  U.  S.  28,  12  Sup.  Ct.  604,  36  L. 
Ed.  333;  Hubbard  v.  Soby  (1892)  13 
Sup.  Ct.  13,  14,  146  U.  S.  56,  36  L. 
Ed.  886;  Herrman  v.  Robertson 
(1894)  152  U.  S.  521,  14  Sap.  Ct  686, 
38  L.  Ed.  538  (affirming  [C.  C.  1889] 
41  Fed.  881);  Presson  v.  Russell 
(1894)  152  U.  S.  577,  14  Sup.  Ct  728, 
38  L.  Ed.  559;  WUlison  v.  Hoyt  (C. 
0.  1841)  Fed.  Cas.  No.  17,772;  Ma- 
son V.  Kane  (C.  C.  1851)  Fed.  Cas. 
No.  9,241;  Cornett  v.  liawrence  (C. 
C.  1852)  Fed.  Cas.  No.  3,241;    Durand 
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V.  Same,  Id.  4,187;  Focke  y.  Sam( 
Id.  4,894;  Loewenstein  v.  Maxwell,  h 
8,462;  Norcross  v.  Greely,  Id.  10,20^ 
Ir^erson  v.  Lawrence,  Id.  11,158;  Sam 
V.  Maxwell,  Id.  11,159;  Swanston  ^ 
Morton,  Id.  13,677;  Thomson  v.  Mai 
well,  Id.  13,983;  Tucker  v.  Same,  I< 
14,224;  Wilson  v.  Lawrence,  Id.  17. 
816;  Bangs  y.  MazweU  (C.  C.  1853 
Fed.  Cas.  No.  841;  Christ  v.  Sam< 
Id.  2,698;  Craig  v.  Same,  Id.  3,334 
fHelden  v.  Lawrence,  Id.  4,774;  God 
dard  v.  Maxwell,  Id.  5,492;  Hertz  i 
Same,  Id.  6,432;  Kriesler  v.  Mortoz 
Id.  7.933;  Sadler  v.  MaxweU,  Id.  12. 
207;  Stallcer  v.  Same,  Id.  13,283;  Mail 
lard  V.  Lawrence  (C.  C.  1855)  Fed 
Cas.  No.  8,972;  Steegman  v.  Maxwel 
Id.  13,344;  Vaccari  v.  Same,  Id.  16. 
810;  Crowley  v.  Same  (C.  C.  1856 
Fed.  Cas.  No.  3.449;  Schmaire  v 
Same,  Id.  12,460;  Schuchardt  v.- Law 
rence,  Id.  12,484;  Baxter  v.  Maxwel 
(C.  C.  1857)  Fed.  Cas.  No.  1.126 
Drake  v.  Redfield,  Id.  4,065;  LiUie  v 
Same,  Id.  8,351;  Ponsot  v.  MaxweU 
Id.  11,267;  Pousot  v.  Lawrence,  Id 
11,352;  Marshall  y.  Redfield  (O.  C 
1858)  Fed.  Cas.  No.  9,131;  Boker  v 
Same  (C.  C.  1859)  Fed.  Cas.  No.  1. 
606a;  Scheerdt  y.  ScheU,  Id.  12,444 
Boker  v.  Bronson  (C.  C.  1860)  Fed 
Cas.  No.  1,605;  Button  v.  ScheU  (C 
O.  1868)  Fed.  Cas.  No.  6,961;  Frazec 
V.  Moffitt  (C.  C.  1882)  18  Fed.  584 
585;  Muser  v.  Robertson  (C.  G.  18831 
17  Fed.  500,  502;  Herman  ▼.  ScheU 
(C.  C.  1884)  18  Fed.  891;  Smith  v. 
Same  (C.  C.  1886)  27  Fed.  648,  651; 
Cummins  v.  Robertson  (C.  C.  1886) 
27  Fed.  654,  655;  Legg  v.  Hedden  (C. 
C.  1889)  37  Fed.  861  (judgment  re- 
versed [1892]  13  Sup.  Ct.  1049,  14fi 
U.  S.  779,  37  L.  Ed.  959) ;  Laidlaw  v. 
Abraham  (C.  C.  1890)  43  Fed.  297; 
U.  S.  V.  Curley  (C.  O.  1895)  66  Fed. 
720;  Fisk  v.  Seeberger  (D.  C.  1889) 
38  Fed.  718;  Walker  v.  Seeberger,  Id. 
724;  Brown  ▼.  U.  S.  ^1865)  1  Ct.  CL 
377. 

7.  -»-  AfRrmance  of  olasalflcatlon 
where  correct  ciasslflcation  is  not  stat- 
ed in  protest^— See  Presson  v.  Russell 
(1894)  14  Sup.  Ct.  728,  729,  152  U. 
S.  577,  38  L.  Ed.  559;  In  re  Herter 
Bros.  (1892)  53  Fed.  913,  4  C.  C.  A. 
107  (reversing  judgment  [C.  C.  1891] 
50  Fed.  72);  In  re  Collector  of  Cus- 
toms (1893)  55  Fed.  276,  5  C.  C.  A. 
101  (affirming  In  re  Sherman  [C.  0. 
1892]  49  Fed.  224) ;  In  re  Guggenheim 
Smelting  Co.  (1901)  112  Fed.  517,  50 
C.  C.  A.  374  (writ  of  certiorari  denied 
TJ.  S.  V.  Guggenheim  Smelting  Co. 
[1902]  22  Sup.  Ct.  942.  186  U.  S.  485, 
46  L.  Ed.  1260);  U.  S.  v.  H.  Bayers- 
dorfer  &  Co.  (1903)  126  Fed.  732,  62 
C.  C.  A.  16;  TJ.  S.  v.  George  Knowles 
&  Sons  (1903)  126  Fed.  737,  62  0. 
C.  A.  62  (reversing  decree  George  W. 
Knowles  &  Sons  v.  U.  S.  [C.C.  1903] 
122  Fed.  971);  WiUison  v.  Hoyt  (C. 
C.  1841)  Fed.  Cas.  No.  17,772;  Durand 
T.  Lawrence    (C.   O.  1852)    Fed.  Cas. 
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4,187;  Norcroars  v.  Greely,  Id. 
tM;  Swanston  y.  Morton,  Id.  13,- 
;  Thomson  v.  Maxwell,  Id.  13,983; 
son  V.  Lawrence,  Id.  17,816;  Kries- 
V.  Morton   (C.  O.  1853)   Fed.  Cas. 

7,933;  Roller  v.  Maxwell,  Id.  12,- 
;  Burgess  v.  Converse  (C.  C.  1855) 
.  Cas.  No.  2,154;  McCall  v.  Law- 
re.  Id.  8,672;  MaUlard  v.  Same,  Id. 
2;  Baxter  v.  Maxwell  (O.  C.  1857) 
.  Cas.  No.  1,126;   Boker  v.  Redfield 

C.    1859)    Fed.   Cas.   No.    1,606a; 

ies  T.  Arthur    (C.   C.   1875)    Fed. 

No.  3,611;    Chung  Yune  v.  Kelly 

C.  1882)  14  Fed.  639;  Legg  v. 
den  (C.  C.  1889)  37  Fed.  861  (judg- 
t  reversed  [1892]  13  Sup.  Ct.  1049, 
U.  S.  779,  37  L.  Ed.  959) ;  McNab 
eeberger  (C.  C.  1889)  39  Fed.  759; 
e  Austin  (C.  C.  1891)  47  Fed.  873; 
e  Kursheedt  Mfg.  Co.  (O.  C.  1893) 
Fed.  469;  U.  S.  v.  Curley  (C.  C. 
i)  66  Fed.  720;  Tuska  v.  U.  S. 
C.  3897)  84  Fed.  442;  Hempstead 
.  S.  (C.  C.  1899)  94  Fed.  484;  U. 
.  Pilditch  (C.  C.  1900)  99  Fed.  938; 
^le  &  Co.  Chemists*  Corp.  v.  U.  S. 
C.  1901)  108  Fed.  216;  In  re  Sol- 
Process  Co.  (C.  C.  1905)  134  Fed. 
Vandiver  v.  U.  S.  (1912)  2  Ct 
L  App.  505;  Sonneborn's  Sons  v. 
e  (1912)  3  Ct,  Cust.  App.  54;   Oel- 

5  &  Co.  V.  Same  (1912)  3  Ct  Cust 
.  2.32  (citing  Bliven  v.  Same  [1911] 
t  Cust  App.  205);   tJ.  S.  v.  Dan- 

6  Marston  (1912)  2  Ct  Cust  App. 
;  U.  S.  V.  Park  &  TUford  (1912) 
t  Cust  App.  350;  Same  v.  Ringk 
o.  (1912)  3  Ct  Cust  App.  353  (dis- 
uishing  Tilge  &  Co.  v.  U.  S.  [1912] 
t  Cust  App.  97);  U.  S.  v.  Chat- 
►oga  Brewing  Co.  (1912)  3  Ct 
t   App.   375. 

1    action    to    recover    back    duties 

on    certain    goatskins    was    tried 

Dy   on   the   theory   that   the   skins 

e   classifiable  either  as  "rugs,"   as 

claimed   by    the    collector,   or   as 

ns  dressed  and  finished,"  as  stated 

he  protest     Held,  that  the  collec- 

wfiB  in  no  position  to  seek  a  reversal 

be  judgment  on  the  ground  that  the 

ds    were    properly    cjassifiable    as 

s."    Seeberger  v.  Schlesinger  (1S94) 

U.  S.  581,  14  Sup.  Ct  729,  38  L. 

560. 

I  appealing  from  a  decision  of  the 

rd  of  general  appraisers,  an  irapor- 

set  forth  in  his   petition   a   claim 

ed  on  a  paragraph  of  the  tariff  act 

referred  to  in  his  protest  filed  with 

collector   and   passed    on   by    said 

rd.    Held,  that  this  is  not  permissi- 

U.  S.  V.  H.  Bayersdorfer  &  Co. 

03)  126  Fed.  732,  62  C.  C.  A.  16, 

ersing  decree   Bayersdorfer   &   Co. 

J.  S.  (C.  C.  1903)  122  Fed.  968. 

protest  not  only  expressly  referred 

collector  to  a  paragraph,  but  aver- 

the  merchandise  to  be  of  a  kind 

vided  for  in  that  paragraph  alone, 

i  daim  was  made  thereunder.    Held, 

protestant  was  bound  by  this  spe- 

e  allegation,  and  his  protest  could 


not  avail  to  give  him  the  benefit  of 
yet  another  and  different  paragraph  of 
the  law.  U.  S.  v.  Troy  Laundry  Ma- 
chinery Co.  (1914)  5  Ct  Cust  App. 
430. 

8.  — —  Alternative  ground8.~An  im- 
porter may  protest  against  a  classifica- 
tion on  alternative  grounds,  where  the 
proper  classification  is  doubtful,  and 
the  fact  that  his  protest  is  sustained 
on  one  of  the  grounds  does  not  estop 
him  from  appealing  on  the  ground  that 
the  other  states  the  correct  classifica- 
tion. Koechl  V.  U.  S.  (1898)  91  Fed. 
110,  33  C.  C.  A.  363 

The  voluntary  refunding  to  an  im- 
porter whose  protest  was  in  the  al- 
ternative, of  the  excess  of  duty  collect- 
ed according  to  one  of  his  claims,  and 
the  discontinuance  of  a  suit  brought 
for  the  collection  of  such  excess,  in  the 
absence  of  any  release  or  evidence  of 
accord  and  satisfaction,  will  not  pre- 
clude him  from  maintaining  another  stiit 
to  recover  the  remaining  excess  accord- 
ing to  his  other  claim.  Robertson  v. 
Edelhoff  (1899)  91  Fed.  642,  34  C.  O. 
A.  34. 

Calling  certain  articles  **musical  in- 
struments" in  an  alternative  clause  of  a 
protest  does  not  estop  the  importer 
from  claiming  that  they  are  dutiable 
as  "toys,"  as  asserted  in  another  clause 
of  his  protest.  Blumenthal  v.  U.  S. 
(C.  C.  1896)  72  Fed.  48. 

While  alternative  grounds  of  dissatis- 
faction may  properly  be  stated  in  pro- 
tests against  decisions  by  collectors  of 
customs,- this  rule  does  not  permit  the 
enumeration  of  a  long  list  of  paragraphs, 
many  of  which  are  entirely  remote,  with 
the  purpose  of  covering  everything.  It 
is  not  enough  that  the  provision  ulti- 
mately relied  upon  can  be  found  some- 
where in  the  protest.  J.  H.  Lichtenstein 
&  Co.  V.  U.  S.  (C.  C.  1909)  175  Fed. 
1016. 

A  protest,  blanket  in  form,  covering 
various  classes  of  articles,  not  included 
in  the  importation  or  importations  in 
question,  fails  to  state  the  importer's 
claim  with  such  clearness  and  certainty 
as  to  acquaint  the  collector  with  the 
real  grounds  of  the  complaint,  and  is 
Insufficient  Protests  are  to  be  con- 
strued liberally  and  alternative  claims 
are  allowable,  but  the  requirement  of 
law  that  the  importer  shall  set  forth 
in  the  protest  distinctly  and  specifically 
and  in  respect  to  each  entry  or  payment 
the  reason  for  his  objection  thereto  may 
not  be  ignored.  Lichtenstein  v.  U.  S. 
(1910)  1  Ct  Cust  App.  79. 

The  merchandise  was  classified  by  the 
collector  as  bagging  made  of  jute  butts 
and  waste,  and  was  assessed  for  duty 
under  paragraph  355,  Act  1909.  The 
protest  claimed  alternatively  under  two 
paragraphs,  to  wit,  358  and  480,  of  that 
act  On  the  date  set  for  hearing  the 
government  asked  that  a  consent  order 
sustaining  the  protest  should  be  entered 
of  record.    The  protestants  objected  to 
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this,  insisting  on  a  hearing  and  a  deci- 
sion upon  the  question  of  law  involved. 
The  board  denied  this,  and,  directing  a 
submission  of  the  case  without  a  trial 
of  the  issues  of  fact,  sustained  the  pro- 
test An  assessment  was  ordered  un- 
der the  provisions  of  paragraph  358. 
The  appeal  was  taken  from  the  order 
sustaining  the  protest  American  Man- 
ufacturing Co.  V.  U.  S.  (1913)  3  Ct 
Cust  App.  495. 

The  order  sustaining  the  protest  was 
not  made  by  the  consent  of  both  parties, 
nor  upon  the  express  admission  by  the 
government  of  any  of  the  facts  alleged 
in  the  protest  This  was  not  a  consent 
order  in  the  legal  acceptation  of  the 
term;  it  was  not  an  order  legally  fol- 
lowing on  an  express  admission  of  fact 
by  one  of  the  contending  litigants.  The 
protestant  had  the  right  to  show  by  evi- 
dence whether  the  merchandise  belong- 
ed to  one  or  the  other  of  the  two  class- 
es, as  alleged  in  the  protest    Id. 

9.  -»-  Amendment     of     protest.— A 

protest  against  the  classification  of  im- 
ports and  exaction  of  duty  made  within 
the  10  days  specified  by  Customs  Ad- 
ministrative Act  cannot,  after  the  ex- 
piration of  the  10  days,  be  amended, 
so  as  to  claim  that  the  classification 
should  have  been  other  than  first  claim- 
ed in  the  protest  In  re  Sherman  (C.  G. 
1892)  49  Fed.  224,  judgment  affirmed 
In  re  Collector  of  Customs  (1893)  55 
Fed.  276,  6  C.  C.  A.  lOL 

10.  — -  Abandonment    of    protest.^ 

Alleged  errors  of  the  board  of  general 
appraisers  detrimental  to  the  govern- 
ment cannot  be  reviewed  on  an  appeal 
taken  by  the  importer,  where  he  aban- 
dons his  opposition  to  the  decision,  and 
the  government  itself  took  no  steps  to 
procure  a  review.  U.  S.  v.  Lies  (1898) 
18  Sup.  Ct.  780.  170  U.  S.  628.  42  L. 
Ed.  1170,  affirming  judgment  (1896)  20 
C,  C.  A.  651,  74  Fed.  546. 

When  the  board  of  general  appraisers, 
upon  the  protest  of  an  importer  against 
a  collector's  classification  of  imported 
merchandise,  has  sustained  such  protest 
in  one  particular,  and  in  all  others  af- 
firmed the  collector's  decision,  and  the 
importer  has  thereupon  duly  applied  to 
the  circuit  court  for  a  review  of  the 
questions  involved,  no  statement  of  er- 
rors being  filed  by  the  government,  the 
court  cannot,  upon  the  importer's  con- 
ceding that  there  was  no  error  in  the 
decision  of  the  board  of  general  ap- 
praisers, proceed  to  review  that  deci- 
sion, so  far  as  favorable  to  the  import- 
er, but  must  affirm  it  as  it  stands.  tJ. 
S.  V.  Lies  (1896)  74  Fed.  546,  20  C.  C. 
A.  651. 

The  importers,  in  a  protest  case  pend- 
ing before  the  board  of  general  ap- 
praisers, having  failed,  after  due  no- 
tice, to  introduce  the  evidence  neces- 
sary to  sustain  their  contention,  the 
board  thereupon  overruled  the  protest, 
and  the  importers  appealed  to  the  Cir- 
cuit Court    Held,  that  the  decision  of 

(6724) 


the   board   should   be  affirmed,  thoofi 
it  appeared  that  the  contention  of  tl 
importers  was  correct     John  Donat 
Co.  V.  U.  S.  (C.  C.  1900)  124  Fed.  46 

II.  — •  Protest  feod— The  require 
ment  of  payment  of  protest  fee  does  n< 
apply  to  cases  in  which  the  right  1 
protest  accrued  under  the  act  of  1901 
U.  S.  V.  Brown  &  Roese  (1915)  6  C 
Cust  App.  382. 

The  right  to  protest  having  accrue 
under  Act  1909  the  saving  clause  c 
paragraph  S  of  section  4  of  Act  1911 
declaring  that  the  repeal  or  modifici 
tion  of  existing  laws  shall  not  uKc^ 
any  right  accrued,  and  that  all  righl 
under  former  laws  may  be  enforced  i 
the  same  manner  as  if  said  repeal  c 
modification  had  not  been  made,  ent 
ties  the  protestant  to  proceed  withoi 
new  burdens  not  imposed  by  the  forme 
act  U.  S.  V.  Brown  &  Roese  (1915 
6  Ct  Cust  App.  382,  citing  Bechti 
V.  U.  S.  (1879)  101  U.  S.  597,  25  I 
Ed.  1019. 

12. Neoessity    of    protest^^Prc 

test  as  condition  precedent  to  actio 
against  collector  for  duties  prior  to  tl 
passage  of  the  Customs  Administrativ 
Act  of  1890,  see  Maxwell  v.  Griswol 
(1850)  10  How.  242.  255,  13  L.  Ii}< 
405;  Lawrence  y.  Caswell  (1851)  1 
How.  488,  496.  14  L.  Ed.  235;  Curti 
V.  Fiedler  (1862)  67  U.  S.  (2  Black 
461,  17  L.  Ed.  273;  NichoU  v.  U.  5 
(1868)  7  Wall.  122, 126,  19  L.  Ed.  125 
Savage  ▼.  Same  (1875)  92  U.  S.  3« 
386,  23  L.  Ed.  660;  Cadwalader  i 
Partridge  (1890)  11  Sup.  Ct  182,  13 
U.  S.  553,  34  L.  Ed.  783;  SaltonstaU  ^ 
Russell  (1894)  14  Sup.  Ct  733,  73£ 
152  U.  S.  628,  38  L.  Ed.  576;  Bur 
roughs  V.  Erhardt  (1898)  88  Fed.  25C 
31  C.  C.  A.  524;  Erhardt  v.  Winte 
(1899)  92  Fed.  918,  35  C.  C.  A.  84 
Griswold  V.  Lawrence  (C.  C.  1850r 
Fed.  Cas.  No.  5,837;  Kriesler  v.  Mor 
ton  (C.  C.  1855)  Fed.  Cas.  No.  7.934 
Maillard  v.  Lawrence,  Id.  8.972;  Mar 
shall  v.  Redfield  (C.  C.  1858)  Fed.  Cae 
No.  9,131;  Boker  v.  Redfield  (C.  C 
1859)  Fed.  CJas.  No.  1,606a;  Moke  v 
Barney  (C.  C.  1865)  Fed.  Cas.  No 
9,698;  Greenleaf  v.  Schell  (C.  C.  1868] 
Fed.  Cas.  No.  6,782;  U.  S.  v.  Schles 
Inger  (C.  C.  1882)  14  Fed.  682,  68^ 
(judgment  affirmed  [1887]  7  Sup.  Ct 
442,  444,  120  U.  S.  109,  30  L.  Ed.  607) 
U.  S.  V.  Clement  (D.  C.  1843)  Fed 
Cas.  No.  14,815;  Same  ▼.  Chase  (D.  C 
1879)  Fed.  Cas.  No.  14,787;  Same  v 
Eamshaw  (D.  C.  1882)  12  Fed.  283 
284;  Iselin  v.  Hedden  (D.  C.  1886)  28 
Fed.  416;  Schlesinger  v.  U.  S.  (1863) 
1  Ct  CI.  16;  (1889)  19  Op.  Atty.  Gen. 
238;   (1895)  21  Op.  Atty.  Gen.  251. 

The  importer  may  seek  his  remedy  for 
erroneous  assessment  only  through  the 
method  prescribed,  which  requires  that 
the  duties  shall  be  paid  under  protest 
and  the  matter  brought  before  the 
Board  of  General  Appraisers  for  de- 
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sioD.  Louisville  Pillow  Co.  v.  U.  S. 
1906)  144  Fed.  386,  75  C.  0.  A.  824. 
A  collector  of  customs  reiiquidated  the 
ity  on  imported  merchandise  /  at  an 
creased  rate,  and  brought  an  action 
ir  the  amount  thus  becoming  due.  The 
iporters  defended  on  the  ground  that 
te  rate  assessed  was  illegal.  Held, 
at  questions  as  to  rate  could  not  be 
ised  in  such  proceedings;  that  the 
»ard  of  general  appraisers  was  created 

a  special  tribunal  having,  subject  to 
view  by  the  courts,  exclusive  jurisdic- 
)n  over  controversies  as  to  the  rate 

duty  on  importations;  that  the  im- 
►rters*  only  remedy  was  to  pay  under 
•otest  the  duties  found  due  by  the 
Hector;  and  that  unless  they  did  this 
te  collector's  decision  was  "final  and 
ndusive'*  as  provided  in  said  section. 

S.  V.  Tiffany  &  Co.  (1906)  151  Fed. 
3,  81  C.  C.  A.  11,  reversing  judgment 
:.  C.  1905)  137  Fed.  971. 
The  owner  of  a  cargo  of  sugar  brought 
om  the  Philippine  Islands,  who  vol- 
tarily  paid  the  duty  assessed  thereon 

imported  merchandise,  without  ob- 
?tion  or  protest,  cannot  maintain  an 
tion  against  the  collector  to  recover 
e  same  on  the  ground  that  the  sug- 

was  not  imported,  and  the  duty  was 
erefore  wrongfully  and  illegally  ex- 
ted.  Flint  Eddy  &  American  Trad- 
5  Co.  V.  Bidwell  (0.  0.  1903)  123 
jd.  200. 

Where  excessive  customs  duties  are 
id  under  a  mistake  of  law  and  with- 
t  protest,  the  payment  is  voluntary, 
d  there  can  be  no  recovery.  Gulben- 
an  v.  U.  S.  (O.  C.  1909)  175  Fed.  860, 
dgment  affirmed  (1911)  186  Fed.  133, 
8  C.  C.  A.  245. 

IS.  —  Service    of    protest.  —  See 

andmange  v.  Schell  (C.  0.  1887)  32 
^.  655;  Fauche  v.  ScheU  (C.  C.  1887) 

Fed.  336,  judgment  affirmed  Schell 
Fauche  (1891)  11  Sup.  Ct  376,  138 

S.  562,  34  L.  Ed.  1040. 

14. Signatured— See  Gray  v.  Law- 

nce  (0.  0.  1853)  Fed.  Cas.  No.  5,722; 
orio  v.  Peaslee  (C.  C.  1855)  Fed. 
IS.  No.  4,890;  Grandmange  v.  Schell 
I.  C.  1887)  32  Fed.  655;  Brown  v. 
S.  (1865)  1  Ct.  CI.  377. 

15.  —  Time  for  flilng.— A  reliquida- 
in  has  all  the  validity  of  the  original 
uidation,  and,  when  made,  becomes 
e  liquidation  in  lieu  of  the  original, 
id  must  be  treated  as  such  under  Cus- 
ms  Administrative  Act,  providing  that 
otests  against  the  assessment  of  duty 
1st  be  filed  within  10  days  after  "liqui- 
tion."  Louisville  Pillow  Co.  v.  U.  S. 
906)  144  Fed.  386,  75  C.  C.  A.  324; 
re  Brown,  Durrell  &  Co.  (C.  C.  1903) 
1  Fed.  605  (decree  affirmfed  U.  S.  v. 
rown,  DurreU  &  Co.  [19031  127  Fed. 
3,  62  C.  C.  A.  473) ;  Dickson  v.  U.  S. 
3,  C.  1904)  131  Fed.  573  (judgment 
armed  U.  S.  v.  Dickson  [19051  139 
;d.  251,  71  C.  C.  A.  377). 
rhe  provision  is  clear  and  unambigu- 


ous, and  was  inserted  for  a  definite 
purpose,  and  a  protest  filed  before  the 
ascertainment  and  liquidation  of  the 
duties  cannot  be  considered.  U.  S.  v. 
Charles  H.  Wyman  &  Co.  (1907)  156 
Fed.  97,  84  C.  C.  A.  123;  In  re  BaUey 
(C.  C.  1901)  112  Fed.  413. 

When  the  limit  fixed,  by  the  act  for 
filling  a  protest  expires  on  Sunday,  it  is 
not  a  seasonable  compliance  with  the 
requirement  when  the  protest  is  filed  on 
the  Monday  ensuing.  Shefer  v.  Magone 
(C.  C.  1891)  47  Fed.  872;  Psaki  Bros. 
V.  U.  S.  (1913)  3  Ct  Cust.  App.  479, 
distinguishing  Monroe  Cattle  Co.  v. 
Becker  (1893)  13  Sup.  Ct.  217,  147  U. 
S.  47,  37  L.  Ed.  72. 

For  the  purpose  of  ascertaining  the 
date  for  filing  protests,  importers  are 
bound  to  take  notice  of  the  dates  given 
in  the  liquidation  bulletin  publicly  post- 
ed as  prescribed  by  the  customs  regula- 
tions; and,  in  case  of  conflict  between 
the  bulletin  and  notations  on  the  en- 
try, they  should  be  governed  by  the  for- 
mer. U.  S.  V.  Charles  H.  Wyman  & 
Co.  (1907)  156  Fed.  97,  84  C.  C.  A.  123. 

By  a  customhouse  error  the  date  of 
liquidation  was  stated  in  an  entry  as 
being  later  than  it  was  in  fact,  and  a 
representative  of  .the  importer  w^ 
thereby  misled;  but  the  correct  date 
was  given  in  both  a  notice  sent  to  the 
importer  and  the  liquidation  bulletin 
posted  for  inspection  by  importers. 
Held,  that  the  error  did  not  have  the 
effect  of  extending  the  period  for  filing 
protests.     Id. 

When  the  practice  at  the  customhouse 
permits  the  giving  of  notice  of  a  pro- 
test by  leaving  it  in  a  certain  office,  and 
such  a  notice  is  left  in  the  proper  place, 
after  business  hours,  on  the  last  day 
but  one  for  giving  notice,  the  last  day 
being  a  holiday,  on  which  the  custom- 
house is  closed  by  special  order,  though 
not  by  law,  and  the  notice  remains  in  the 
office  during  such  last  day,  it  is  in  time, 
and  entitled  to  consideration.  Franken- 
burg  V.  U.  S.  (C.  C.  1896)  77  Fed.  606. 

At  the  time  of  the  original  liquida- 
tion of  duty  on  an  importation  of  mer- 
chandise, the  importers  failed  to  pro- 
test against  the  exaction  of  duty  on 
certain  charges;  but  later,  on  the  re- 
liquidation  of  the  entry  solely  to  in- 
clude a  damage  allowance,  they  filed  a 
protest  against  the  duty  on  the  charges, 
which  had  not  been  affected  in  any  way 
by  the  reliquidation.  Held,  that  the 
protest  was  filed  in  time.  Sgobel  & 
Day  V.  Robertson  (C.  C.  1903)  126  Fed. 
577. 

Where,  under  instructions  of  the 
Secretary  of  the  Treasury,  and  upon 
due  notice  to  the  importers,  an  entry  of 
imported  merchandise  was  tentatively 
liquidated,  while  the  final  liquidation 
was  held  in  abeyance  over  a  year,  pend- 
ing the  possibility  of  a  change  of  rates, 
held,  that  the  final  liquidation  was  the 
liquidation  within  10  days  after  which 
the  importers  might  legally  file  a  pro- 
test, under  Customs  Administrative  Act. 
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U.  S.  V.  Franklin  Sugar  Refining  Co. 
<0.  C.  1905)  137  Fed.  677. 

Where  an  importer's  protest  against 
the  inclasion  of  certain  bottles  charges 
in  an  assessed  valuation  had  been  sus- 
tained and  a  reliquidation  by  the  col- 
lector ordered,  the  importer  interposed 
a  new  protest  with  the  collector,  assert- 
ing his  right  to  a  new  assessment  on  the 
contents  themselves  of  the  bottles  and 
at  a  lower  rate  than  that  which  had 
been  originally  fixed.  Held,  in  the  pro- 
ceedings that  ensued  on  reliquidation 
the  collector  made  no  "decision"  from 
which  an  appeal  would  lie;  he  was  act- 
ing ministerially,  and  the  importer  hav- 
ing failed  within  the  time  prescribed 
by  law  to  protest  against  the  original  as- 
sessment as  to  the  value  of  the  contents 
of  the  bottles  and  to  appeal  therefrom, 
that  assessment  is  res  adjudicata. 
Smith  V.  U.  S.  (1911)  1  Ct  Cust.  App. 
489. 

As  to  decisions  under  earlier  statutes, 
see  Marriott  v.  Brune  (1850)  50  U.  S. 
(9  How.)  619,  13  L.  Ed.  282  (affirming 
Brune  v.  Marriott  [C.  C.  1849]  Fed. 
Cas.  No.  2,052);  Curtis  v.  Fiedler 
(1862)  2  Black,  461,  479,  17  L.  Ed.  273; 
Davies  v.  Miller  (1888)  130  U.  S.  284, 
9  Sup.  Ct.  560,  32  L.  Ed.  932;  Mer- 
ritt  V.  Cameron  (1890)  11  Sup.  Ct. 
174,  175,  137  U.  S.  542,  34  L.  Ed.  772 
(distinguishing  Westray  v.  U.  S.  [1873] 
85  U.  S.  [18  Wall.]  322,  21  L.  Ed.  763) ; 
Cadwalader  v.  Partridge  (1890)  137 
V.  S.  563,  11  Sup.  Ct.  182.  34  L.  Ed. 
783;  Barney  v.  Rickard  (1895)  15  Sup. 
Ct  642,  646,  157  U.  S.  352,  39  L.  Ed. 
730  (following  Same  v.  Watson  [1875] 
92  U.  S.  449,  23  L.  Ed.  730,  and  revers- 
ing judgment  Rickard  v.  Barney  [C.  C. 
1887]  32  Fed.  581);  Saltonstall  v.  Birt- 
well  (1895)  66  Fed.  969.  970,  14  C.  0. 
A.  205,  33  U.  S.  App.  52  (affirming 
Birtwell  v.  Saltonstall  [C.  C.  1894]  63 
Fed.  1004,  and  judgment  affirmed  [1896] 
17  Sup.  Ct.  19,  164  U.  S.  54,  41  L.  Ed. 
348);  American  Cigar  CK  v.  TJ.  S. 
(1906)  146  Fed.  484,  77  C.  C.  A.  40 
(reversing  judgment  Falk  v.  U.  S.  [O.  C. 
1904]  145  Fed.  574,  and  judgment  re- 
versed U.  S.  V.  G.  Falk  &  Bro.  [1907] 
27  Sup.  Ct  191,  204  U.  S.  143,  51  L. 
Ed.  411);  Brune  v.  Marriott  (C.  C. 
1849)  Fed.  Cas.  No.  2,052;  Crocker  v. 
Redfield  (C.  C.  1859)  Fed.  Cas.  No. 
3.400;  Moke  v.  Barney  (C.  C.  1865) 
Fed.  Cas.  No.  9.608;  Foster  v.  Sim- 
mons (C.  C.  1878)  Fed.  Cas.  No.  4,- 
982a;  Keyser  v.  Arthur,  Id.  7,749; 
Frost  &  Adams  v.  Saltonstall  (C.  C. 
1887)  129  Fed.  481;  Strange  v.  Bar- 
ney (C.  C.  1888)  35  Fed.  196,  199. 

16. Waiver   of    requirement   for 

protest.— The  provision  of  section  14  of 
the  customs  administrative  act  that  the 
decision  of  the  collector  as  to  the  duty 
to  be  paid  on  imported  merchandise  shall 
be  final  and  conclusive  unless  protest 
shall  be  filed  "within  10  days  after,  but 
not  before,  such  ascertainment  and  liq- 
uidation of  duties,"  is  peremptory,  and 
the  collector  has  no  power  to  waive  the 
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same,  and  accept  a  protest  filed  afte: 
the  expiration  of  the  time  fixed.  In  r< 
Guggenheim  Smelting  Co.  (1901)  IX: 
Fed.  517,  50  C.  C.  A.  374,  writ  of  cer 
tiorari  denied  U.  S.  v.  Guggenhein 
Smelting  Co.  (1902)  22  Sup.  Ct  942 
186  U.  S.  485,  46  L.  Ed.  1260. 

There  was  no  evidence  to  prove  ei 
ther  the  handwriting  or  the  authority  o 
the  individual  who  wrote  the  firm  nam* 
to  the  protest  and  added  his  initial  t< 
the  signature.  Held,  that  the  accept 
ance  of  the  protest  by  the  collector  "wa 
no  waiver,  as  he  was  under  no  obligatioi 
to  inquire  into  the  authority  of  the  per 
son  protesting  before  he  received  th< 
written  protest.  Grandmange  v.  Schel 
(C.  C.  1887)  32  Fed.  655. 

17. Written     protest.  —  Writte: 

protest  was  required  in  actions  to  re 
cover  duties  paid  prior  to  customs  ad 
ministrative  act  of  1890.  See  Elliot 
V.  Swartwout  (1836)  35  U.  S.  (1< 
Pet)  137,  9  L.  Ed.  373;  Curtia  ^ 
Fiedler  (1862)  2  Black,  461,  479.  1 
L.  Ed.  273;  Nichols  v.  U.  S.  (1868 
74  U.  S.  (7  Wall.)  122,  19  L.  Ed.  125 
Andreae  v.  Redfield  (1878)  98  U.  S 
225,  228,  25  L.  Ed.  158;  Drake  v.  Red 
field  (C.  C.  1857)  Fed.  Cas.  No.  4,065 
Crocker  v.  Same  (C.  O.  1859)  Fe<3 
Cas.  No.  3,400;  Greenleaf  v.  Schel 
(C.  C.  1868)  Fed.  Cas.  No.  5,782;  Bo 
dart  V.  Same  (C.  C.  1888)  33  Fed.  821 
(writ  of  error  dismissed  [1891]  11  Sup 
Ct.  1017,  140  U.  S.  673,  35  L.  Ed 
598);  U.  S.  V.  Clement  (D.  C.  1843; 
Fed.  Cas.  No.  14,815. 

18.  -*-  Decisions  under  earlier  stat 
utes.— See    Barney   v.    Watson    (1875] 

92  U.  S.  449,  23  L.  Ed.  730;  U.  S.  v 
Goldenberg  (1897)  18  Sup.  Ct.  3,  16i 
U.  S.  95,  42  L.  Ed.  394;  Saltonstal 
V.  Birtwell  (1895)  66  Fed.  969,  14  C 
C.  A.  205;   Dieckerhoff  V.  Miller  (1899] 

93  Fed.  651,  35  C.  C.  A.  525;  Ogden  v 
MaxweU  (C.  C.  1855)  Fed.  Cas.  No 
10,458;  Haynes  v.  Brewster  (D.  C 
1891)  46  Fed.  471;  (1891)  20  Op 
Atty.  Gen.  183. 

19.  —  Prospective  protests  undei 
Acts  of  1845  and  1857.— See  Marriott 
V.  Brune  (1850)  50  U.  S.  (9  How.) 
619,  13  L.  Ed.  282  (affirming  Brune 
V.  Marriott  [C.  C.  1849]  Fed.  Cas.  No. 
2.a^2);  Bonkard  v.  ScheU  (C.  C.)  Fed 
Cas.  No.  1,307;  Steegman  v.  Maxwell 
(C.  C.  1855)  Fed.  Cas.  No.  13,344; 
Warren  v.  Peaslee,  Id.  17.198;  Raxter 
V.  Maxwell  (C.  C.  1857)  Fed.  Cas.  No. 
1,126;  Fowler  v.  Redfield  (C.  C.  1862) 
Fed.  Cas.  No.  5,003;  Button  v.  Schell 
(C.  C.  1868)  Fed.  Cas.  No.  6,961;  Ull- 
man  v.  Murphy  (C.  C.  1873)  Fed.  Cas. 
No.  14,325;  Wetter  v.  Schell.  Id.  17.- 
470;  Herjnan  v.  ScheU  (C.  C.  1884) 
18  Fed.  891;  Fauche  v.  Schell  (C.  C. 
1887)  33  Fed.  336  (judgment  affirmed 
Schell  V.  Fauche  [1891]  11  Sup.  Ct 
376,  138  U.  S.  562,  34  L.  Ed.  1040); 
Sorchan  v.  Schell  (C.  C.  1887)  33  Fed. 
580  (judgment  affirmed  Schell's  Ex*rs 
T.   Johnson   [1891]  11  Sup.  Ct.  1027, 
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Cr.  S.  e»7,  35  L.  Ed.  698,  and  writ 
rror  dismissed  Schell's  Ex're  v. 
tz  [1891]  11  Sup.  Ct.  1028,  140 
.  697,  35  L.  Ed.  596) ;  Haynes  v. 
rster  (D.  C.  1891)  46  Fed.  471, 
476. 

Forwarding  protest  to  board   of 

aiaerSd— There  was  a  delay  of  sev- 
years  by  customs  officers  in  for- 
ing  an  importer's  protests  to  the 
i  of  general  appraisers  for  de* 
Q,  and  during  this  period  the  value 
le  importer's  evidence  became  Im- 
)d.  Held,  that  no  right  against 
government  arose  by  reason  of  this 
r,  particularly  when  not  intentional 
egligent  Franklin  Sugar  Refining 
7.  U.  S.  (C.  C.  1907)  153  Fed.  653. 
lere  a  collector  of  customs  sus- 
id  an  importer's  protest  against 
assessment  of  duty,  instead  of 
emitting  the  protest  to  the  board 
eneral  appraisers  for  decision,  the 
isions  of  the  act  were  as  well  com* 
with  as  they  would  have  been  by 
smission  of  the  case  to  the  board, 
enkian  v.  Stranahan  (C.  G.  1907) 
Fed.  836. 

collector  of  customs  is  not  liable 
mporters  for  the  failure  of  his 
ecessor  to  send  the  importers*  pro- 
i  to  the  board  of  general  apprais- 

Id. 
is  a  breach  of  duty  for  a  collector 
istoms  to  refuse  to  forward  to  the 
d  of  general  appraisers  protests 
h  have  been  filed  and  for  this 
ch  the  protestant  is  entitled  to 
iges.  Kendall  v.  Lyman  (C.  O. 
I)  161  Fed.  652. 

ily  nominal  damages  are  recover- 
for  a  breach  of  the  duty  of  a  col- 
►r  of  customs  to  forward  an  im- 
er*s  protest  to  the  board  of  gen- 
appraisers,  where  the  breach  is 
nical,  and  actual  damage  has  not 
I  sustained.  Id. 
protest  serves  the  purpose  not 
of  a  notice  to  the  collector  of  al- 
d  errors  in  bis  classification  or 
ssment  so  that  he  may  correct  his 
sion  if  so  minded,  but  as  well  the 
»ose  of  an  appeal  to  the  board  of 
?ral  appraisers  in  case  the  col- 
)r  declines  or  fails  to  make  his 
3lon  conform  to  the  protest.  And 
I  the  limit  fixed  by  the  regulations 
in  which  the  collector  must  pass 
1  the  protest,  namely,  30  days,  has 
red,  the  jurisdiction  of  the  board 
eneral  appraisers  attaches  and  the 
lority  of  the  collector  in  the  prem- 
ie suspended,  and  this  whether  the 
'PS  have  been  transmitted  or  not. 
3.  V.  Straus  &  Sons  (1914)  5  Ct. 
t.  App.   147. 

.  Appeal  to  board  of  appraisers.^ 

sdiction  of  the  board  of  general  ap- 
Bers  authorizing  an  appeal  to  the 
'd  from  a  desision  of  a  collector  "as 
he  rate  and  amount  of  the  duties 
geable  upon  imported  merchandise," 
idd  under  protest,  does  not  extend 


to  an  appeal  from  a  decision  as  to  du- 
ties on  goods  imported  from  Porto  Rico 
and  the  Hawaiian  Islands,  when  the 
sole  question  is  whether  those  places 
were  foreign  countries  within  the  mean- 
ing of  the  tariff  laws.  Goetze  v.  U.  S. 
(1901)  21  Sup.  Ct  742,  743,  182  U. 
S.  221,  45  L.  Ed.  1065,  reversing  judg- 
ment (C.  C.  1900)  103  Fed.  72. 

The  remedy  by  an  appeal  to  the  board 
of  general  appraisers  from  a  decision 
of  the  collector  does  not  extend  to  a 
review  of  the  question  whether  the  ar- 
ticle was  imported  or  not,  or  whether 
it  was  or  was  not  brought  from  a  for- 
eign country.  De  Lima  v.  Bidwell 
(1901)  21  Sup.  Ct.  743,  182  U.  S.  1, 
45  K  Ed.  1041. 

The  board  of  general  appraisers  has 
jurisdiction  to  review  the  action  of  the 
collector  in  regard  to  the  date  at  which 
the  value  of  foreign  coin  is  to  be  esti- 
mated in  determining  dutiable  value. 
Wood  V.  U.  S.  (1896)  72  Fed.  254,  18 
C.  C.  A.  553,  distinguishing  U.  S.  v, 
Kllngenberg  (1894)  14  Sup.  Ct.  790, 153 
U.  S.  93,  38  L.  Ed.  647. 

The  board  had  jurisdiction  to  review 
the  action  of  the  collector  in  reliqui- 
dating  the  entry  in  this  case,  although 
it  was  done  pursuant  to  an  order  of 
the  Secretary  of  the  Treasury.  U.  S. 
V.  Lucius  Beebe  &  Sons  (1903)  122 
Fed.  762,  58  C.  C.  A.  562,  affirming 
judgment  U.  S.  v.  Beebe  (0.  C.  1902) 
117  Fed.  670. 

The  board  of  general  appraisers  Is 
required  first  of  all  to  determine  its 
jurisdiction,  including  the  validity  of 
the  protest.  U.  S.  v.  Brown,  Durrell 
&  Co.  (1903)  127  Fed.  793,  62  C.  C. 
A.  473,  affirming  decree  In  re  Brown, 
Durrell  &  Co.  (C.  C.  1903)  121  Fed. 
605. 

The  board  of  general  appraisers,  act- 
ing within  its  jurisdiction,  is  an  in- 
dependent tribunal,  empowered  to  pass 
upon  certain  controversies  between 
the  government  and  the  importer,  and 
in  this  respect  is  not  subordinate  to 
the  Treasury  Department.  Stone  v. 
Whitridge,  White  &  Co.  (1904)  129 
Fed.  33,  64  C.  C.  A.  47,  reversed  U.  S. 
V.  Whitridge  (1905)  25  Sup.  Ct  406, 
197  U.  S.  135,  49  L.  Ed.  696. 

The  action  of  a  collector  of  customs 
in  assessing  duty  on  the  cost  of  repairs 
of  vessels,  as  prdvided  in  section  3114, 
R.  S.,  section  5826,  post,  is  subject  to 
review  by  the  board  of  general  apprais- 
ers. U.  S.  V.  Geo.  Hall  Coal  Co.  (1906) 
142  Fed.  1039,  71  C.  C.  A.  685,  affirm- 
ing judgment  (C.  C.  1905)  134  Fed. 
1003. 

In  the  event  that  a  board  of  general 
appraisrers,  after  acquiring  jurisdic- 
tion of  a  case,  refuses  to  "examine  and 
decide,"  as  prescribed  in  said  section, 
an  importer  would  be  entitled  to  apply 
to  the  proper  court  for  a  mandamus  to 
require  the  board  to  exercise  its  juris- 
diction. Thomas  Prosser  &  Son  v.  U. 
S.   (1907)   158  Fed.  971,  86  C.  C.  A. 
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175,  reversing  order  (0.  0.  1907)  154 
Fed.  721. 

Where  importers  rested  after  intro- 
ducing evidence  as  to  certain  items  of 
goods  at  a  hearing  before  the  board  of 
general  appraisers,  the  board  was  jus- 
tified in  assuming  that  their  daim  was 
abandoned  as  to  other  items.  J.  S. 
Plummer  &  Co.  v.  U.  S.  (1908)  166 
Fed.  730,  92  O.  G.  A.  420,  affirming 
judgment  (C.  O.  1907)  160  Fed.  284. 

The  jurisdiction  conferred  on  the 
board  of  general  appraisers  to  review 
the  decision  of  the  collector  as  to  the 
rate  and  amount  of  duties  extends  only 
to  merchandise  lawfully  entered  and 
regularly  invoiced  and  appraised;  and 
they  have  no  jurisdiction,  in  the  case 
of  goods  seized  and  libeled  for  forfei- 
ture in  the  federal  courts,  to  review 
the  collector's  determination  of  duty  to 
be  paid  thereon,  as  required  by  section 
1564,  ante,  in  order  to  secure  delivery 
of  such  goods  to  the  claimant  In  re 
Chichester  (O.  0.  1891)   48  Fed.  281. 

The  board  of  general  appraisers 
should  possess  expert  knowledge  of 
their  .own,  and  their  decision  should 
be  based  upon  such  knowledge  and  the 
evidence  submitted,  or  upon  no  evi- 
dence at  all,  or  in  the  absence  of  the 
importer  and  hia  witnesses.  In  re  Mu- 
ser  (C.  O.  1892)  49  Fed.  831,  applying 
Rector  of  Holy  Trinity  v.  U.  S.  (1892) 
12  Sup.  Ct  511,  143  U.  S.  457,  36  L. 
Ed.  226. 

A  collector  of  customs  assessed  duty 
in  accordance  with  the  findings  of  the 
local  appraiser  who  had  examined  the 
merchandise.  In  reviewing  the  collec- 
tor's action  the  Board  of  General  Ap- 
praisers reversed  his  decision  without 
any  new  evidence,  though  the  question 
involved  was  one  of  fact  Held,  that 
the  board  may  make  a  different  find- 
ing from  the  local  appraiser  without 
taking  additional  evidence,  and  that  its 
action  was  without  error.  U.  S.  v. 
Strauss  Bros.  &  Co.  (C.  C.  1904)  128 
Fed.  473,  judgment  reversed  (1905) 
136  Fed.  185,  69  C.  C.  A.  201. 

In  an  action  by  importers  against  the 
collector  of  customs,  in  a  Circuit  Court, 
for  the  recovery  of  excessive  duties,  a 
verdict  was  directed  for  the  importers 
for  a  part  of  the  claims  made,  and 
against  them  for  the  remainder,  judg- 
ment being  rendered  and  satisfied  on 
that  basis.  Held,  that  the  entire  mat- 
ter thus  became  res  adjudicata,  and 
the  importers  could  not  by  subsequent 
proceedings  before  the  Board  of  United 
States  General  Appraisers,  have  a  fur- 
ther recovery  on  the  merchandise  as 
to  which  said  verdict  had  been  adverse. 
U.  S.  V.  J.  G.  Johnson  &  Co.  (C.  C. 
1906)   145  Fed.  1018. 

The  board  of  general  appraisers  has 
jurisdiction  over  cases  relating  to  the 
exaction  of  fees  on  packed  packages, 
though  no  entry  of  such  packages  may 
ever  have  been  made  at  the  custom 
house.  U.  S.  V.  American  Express  Co. 
(0.   C.   1907)   154  Fed.  996. 
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The  board  cannot  properly  direct  thi 
admission  of  merchandise  free  of  dat^ 
under  a  paragraph  of  the  law  not  ma/di 
the  basis  of  any  claim  by  the  importex 
The  burden  is  on  the  importer  to  shc^ 
that  his  goods  were  properly  dutiabli 
according  to  the  paragraph  or  paxa 
graphs  he  has  protested  are  applicable 
U.  S.  V.  Danker  &  Maraton  (1912)  2 
Ct  Cust  App.  462. 

A  convention  with  Great  Britain  pro 
vides  that  the  merchandise  imported  an 
der  it  shall  be  subject  to  all  customi 
duties  or  customs  regulations  enforces 
in  the  United  States  and  that  the  mer 
chandise  shall  be  delivered  to  the  ad 
dressee  upon  payment  by  him  of  th< 
duties  properb^  chargeable  thereon 
This  provision  waives  the  necessity  o; 
a  formal  entry,  except  when  this  ii 
required,  and  a  right  of  appeal  to  i 
classification  board  remains.  U.  S.  ▼ 
General  Electric  Co.  (1913)  4  Ct  Cust 
App.  287. 

The  importer  having  made  out  t 
prima  facie  case  that  the  goods  receivec 
at  his  factory  and  used  there  were  th< 
goods  imported,  it  was  error  to  refusi 
to  allow  him  to  show  the  nature  anc 
character  of  the  goods  he  did  in  fad 
receive  and  the  use  to  which  these  were 
put.  American  Glue  Co.  v.  U.  S. 
(1913)  5  Ct  Cust  App.  36. 

The  board  of  general  appraisers  la 
a  judicial  tribunal,  clothed  with  judi- 
cial powers  to  determine  the  classifica- 
tion of  imported  goods  and  the  rate  of 
duty  thereon,  and  its  decisions  on  ques- 
tions of  classification  or  rates  are  open 
only  to  direct  and  not  collateral  attack 
by  parties  to  the  proceedings.  U.  S. 
V.  Kurtz,  Stuboeck  &  Co.  (1914)  5  Ct 
Cusrt.  App.  144. 

The  board  has  jurisdiction  to  hear 
and  determine  protests  against  a  col- 
lector's decision  assessing  a  rate  and 
amount  of  duty  upon  imported  mer- 
chandise on  the  ground  that  the  ap- 
praisement is  irregular  or  invalid,  and 
a  demand  for  a  reappraisement  oper- 
ates after  the  manner  of  supersedeas. 
U.  S.  V.  American  Exp.  CJo..  (1914)  5 
Ct  Cust.  App.  351. 

The  appellant  was  required  to  pay 
for  the  services  of  inspectors  who  su- 
pervised the  loading  of  a  vessel  at 
night  and  on  Sundays  and  holidays. 
This  section  was  not  intended  to  con- 
fer jurisdiction  upon  the  board  in  any 
cases  other  than  those  related  to  duties 
or  charges  on  imported  goods,  and  the 
charges  here  could  not  be  reviewed. 
Atlantic  Transport  Co.  ▼.  U.  S.  (1914) 
5  Ct  Cust  App.  373. 

The  board  of  general  appraisers  have 
no  jurisdiction,  after  the  lapse  of  nearly 
two  years,  to  reconsider  their  decision 
on  a  protest  on  the  ground  that  cer- 
tain matter  contained  in  the  protest 
was  overlooked.  It  was  the  duty  of 
the  importer  to  watch  for  the  decision 
of  the  board.  (1895)  21  Op.  Atty.  Gen, 
144. 

The  board  of  general  appraisers  has 
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diction  to  decide  whether  cartage 
ses  as  made  by  a  collector  of  cus- 
i   are  proper.     (1895)  21  Op.  Atty. 
262. 

an  application  for  an  abandonment 
atiable  goods  under  section  6602, 
,  the  board  of  general  appraisers 
jurisdiction  to  review  the  collector's 
don,  which  review  is  final  for  all 
OSes,  since  the  importers  did  not 
al.     (1896)  21  Op.  Atty.  Gen.  402. 

.   Liquidation  after  decision  of  gen- 
appralsers.— 'Where  the  board  of 
ral  appraisers  sustains  an  impor- 
protest  against  the  assessment  of 
by  a  collector  of  customs,  it  be- 
^8  the  duty  of  the  collector  to  re- 
date  the  entry  in  accordance  with 
board's  decision.    U.  S.  v.  Dickson 
>5)  139*  Fed.  251,  71  C.  0.  A.  377, 
ming   judgment   Dickson    y.    U.    S. 
C.  1904)  131  Fed.  573. 
le  board  of  general  appraisers  sus- 
id   an  importer*s   protests,   direct- 
that  the  collector  should  reliquidate 
duties  at  the   rates  appearing  to 
pplicable  "from  the  invoices,  sam- 
or  record,"  or,  in  the  absence  of 
nent  data,  should  reliquidate  at  the 
of  40  per  cent,  ad  valorem.    Held, 
the  terms  of  this  decision  did  not 
ire  the  collector  to  consider  data 
ide  of  the  record  made  before  the 
Pd.     U.  S.  V.  Hunter  &  Witcombe 
7)  163  Fed.  873,  83  C.  C.  A.  55. 

.  Appeal  to  courts— Jurisdiction^— 

stions  arising  under  tonnage  tax 
J  are  referred  to  commissioner  of 
gation.  In  re  Laidlaw  (C.  C.  1890) 
Ted.  401;  North  German  Lloyd  S. 
.  Hedden  (C.  C.  1890)  43  Fed.  17, 
Laidlaw  v.  Abraham  (O.  0.  1890) 
Ted.  297,  299. 

le  jurisdiction  of  the  Circuit  Courts 
tie  United  States  in  respect  to  cus- 
3  duties  prior  to  the'  enactment  of 
Customs  Administrative  Act,  was 
current  with  that  given  the  Board  of 
:ed  States  General  Appraisers  by 
act    U.  S.  V.  J.  G.  Johnson  &  Co. 

C.  1906)  145  Fed.  1018. 

le  penalty  of  a  bond  given  for  the 
m  of  goods  not  examined  by  cus- 
B  officials  is  not  enforceable  In  a 
needing  of  this  kind,  the  court  de- 
ng  to  assume  jurisdiction  of  ques- 
s  arising  out  of  the  alleged  breach 
he  conditions  of  such  a  bond.  U. 
'.  Habicht  (1910)   1  Ct.  Cust.  App. 

le  court  may  at  any  stage  raise  the 
stion  of  jurisdiction  of  the  subject- 
ter,  and  the  determination  of  the 
I  court  that  it  has  jurisdiction  adds 
ling  to  the  force  of  its  judgment, 
intic  Transport  Co.  v.  U.  S.  (1914) 
t.  Cust.  App.'  373. 

.»—  Right  to  appeal.  —  Decision 
he  board  of  general  appraisers  as 
the  classification  is  subject  to  re- 
7  on  application  by  the  collector 
e  without  first  obtaining  authority 

D.  the    secretary    of   the   treasury. 


"Zante  Currants"  (C.  C.  1896)  78 
Fed,  183. 

A  reliquidation  of  duties,  pursuant 
to  a  decision  of  the  board  of  general 
appraisers,  does  not  extend  the  time 
for  taking  an  appeal  from  the  liquida- 
tion, nor  give  a  new  right  of  appeaL 
Stem  v.  U.  S.  (O.  O.  1896)  77  Fed. 
607. 

Where  importers  who  failed  through 
inadvertence  to  appear  on  the  hearing 
of  an  appeal  taken  by  them  to  the 
board  of  general  appraisers,  which  en- 
tered a  default,  and  affirmed  the  action 
of  the  collector,  afterward  applied  for 
and  obtained  an  order  from  the  Cir- 
cuit Court  directing  further  testimony 
to  be  taken,  and  the  government  made 
no  objection  to  such  order,  and  ap- 
peared pursuant  thereto,  and  cross- 
examined  the  witnesses,  it  waived  the 
right  to  raise  the  objection  thereafter 
that  the  appellants  were  concluded  by 
the  default  before  the  board  of  ap- 
praisers. In  re  F.  W.  Myers  &  Co. 
(C.  C.  1903)  123  Fed.  952. 

Where  importers  had  failed  to  pro- 
ceed for  the  recovery  of  excessive  du- 
ties by  filing  protests,  and  thus  secur- 
ing a  decision  by  the  board  of  general 
appraisers,  they  are  precluded  from 
recovery  in  the  Circuit  Court  as  a 
court  of  claims  under  Tucker  Act 
March  3,  1887,  ante,  f  1136.  Gulben- 
kian  v.  U.  S.  (C.  C.  1909)  175  Fed. 
860,  judgment  affirmed  (1911)  186 
Fed.  133,  108  C.  C.  A.  245. 

25. Security  for  costs.— An  ap- 
plication for  review  prosecuted  in  good 
faith,  but  without  the  required  securi- 
ty for  costs,  will  not  be  dismissed  if 
the  ordinary  bond  is  filed  on  motion  to 
dismiss.  In  re  Certain  Merchandise 
(C.  C.  1894)   64  Fed.  576. 

26.  —  New  evidence  on  appeal.— 
Where  a  decision  of  a  collector  of  cus- 
toms as  to 'the  dutiability  of  imported 
merchandise  is  under  review  by  the 
board  of  general  appraisers  or  the 
courts,  his  findings  of  fact,  when  bas- 
ed on  no  other  evidence  than  that  af- 
forded by  the  articles  themselves,  ma^ 
be  reversed  without  any  further  evi- 
dence. The  collector,  the  board,  and 
the  courts  are  all  equally  entitled  to 
avail  themselves  of  such  information 
as  may  be  derived  from  an  inspection 
of  the  articles  in  connection  with  the 
facts  of  common  knowledge  and  ex- 
perience, of  which  judicial  notice  may 
be  taken.  U.  S.  v.  Strauss  Bros.  & 
Co.  (1905)  136  Fed.  185,  69  C.  C.  A. 
201,  reversing  judgment  (C.  C.  1904) 
128  Fed.  473. 

Certain  importers  appeared  before 
the  board  of  general  appraisers  in 
support  of  their  protests  against  the 
decision  of  the  collector,  but  as  to  one 
of  said  protests  they  offered  no  evi- 
dence befoie  the  board.  Held,  that 
they  had  a  right  to  appeal  to  the  cir- 
cuit court,  and  that  the  right  to  bring 
new  evidence  was  coextensive  with  the 
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ri^ht  to  appeal.  Lesser  y.  V.  S.  (G. 
C.  1897)  89  Fed.  197. 

Where  the  board  of  general  apprais- 
ers OYerruled  a  protest  in  a  case  in 
which  the  importer  has  failed  to  pro- 
duce any  evidence  in  support  of  his 
contention,  and  the  importer  appeals  to 
the  Circuit  Court,  the  court  will  permit 
the  importer  to  introduce  evidence  on 
the  appeal,  if  it  appears  that  it  was 
not  the  importer's  fault  that  the  evi- 
dence was  not  presented  to  the  board. 
Cowl  V.  U.  S.  (C.  C.  1900)  124  Fed. 
475. 

If  an  importer  desires  to  have  his 
case  heiArd  by  the  board  of  general  ap- 
praisers without  evidence,  on  the  facta 
presented  to  the  board  by  the  collector 
of  customs,  he  may  submit  it  in  that 
form;  and  on  appeal  from  the  board  to 
the  Circuit  Court,  the  fact  that  no  ev- 
idence was  introduced  before  the  board 
or  in  the  Circuit  Court  is  not  ground 
for  dismissal  of  the  appeal.  Lehigh 
Mfg.  Co.  V.  U.  S.  (O.  C.  1907)  153 
Fed.  596. 

Importers  should  present  to  the 
board  of  general  appraisers  all  the  ev- 
idence which  they  can  produce,  and  on 
appeal  to  the  Circuit  Court  little 
weight  should  be  given  additional  cu- 
mulative evidence  which  could  easily 
have  been  laid  before  the  board.  John 
Bromley  &  Sons  v.  U.  S.  (O.  C.  1907) 
154  Fed.  399. 

27.  —  Assignment      of      errors— A 

question  as  to  whether  certain  articles 
were  subject  to  a  different  duty  than 
that  fixed  by  certain  rates  considered 
by  the  trial  court  cannot  be  first  rais- 
ed on  appeal  to  the  supreme  court. 
Badger  v.  Ranlett  (1882)  106  U.  S. 
255,  1  Sup.  Ct.  346.  27  L.  Ed.  194; 
Id.  (1882)  1  Sup.  Ct.  350,  154  U.  S. 
677,  27  L.  Ed.  196,  note. 

Alleged  errors  of  the  board  of  gen- 
eral appraisers  detrimental  to  the  gov- 
ernment cannot  be  reviewed  on  an  ap- 
peal taken  by  the  importer,  where  he 
abandons  his  opposition  to  the  decision, 
and  the  government  itself  took  no 
steps  to  procure  a  review.  U.  8.  v. 
Lies  (1898)  18  Sup.  Ct.  780,  170  U.  S. 
628,  42  L.  Ed.  1170,  affirming  judg- 
ment (1896)  20  O.  O.  A.  651,  74  Fed. 
546. 

The  court  will  not  consider  the  ques- 
tion of  the  correctness  of  a  general  ap- 
praisers* decision  as  to  the  rate  of  du- 
ty imposed  upon  certain  goods,  when 
no  statement  of  errors  against  the  de- 
cision of  the  board  of  general  apprais- 
ers had  been  filed  in  the  circuit  court 
by  the  importer.  In  re  Crowly  (C.  C. 
1892)  50  Fed.  465.  judgment  affirmed 
In  re  Crowley  (1893)  55  Fed.  283,  5 
C.  C.  A.  109. 

On  appeal  from  the  board  of  gener- 
al appraisers  the  Circuit  Court  will 
not  consider  whether  a  protest  decided 
by  the  board  was  sufficient,  unless  the 
question  of  insufficiency  is  raised  by 
the  assignment  of  errors.  U.  S.  v. 
Hempstead  (C.  O.  1910)  180  Fed.  956. 
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On  appeal  from  the  board  of  generi 
appraisers,  error  was  assigned  on  tfa 
point  that  the  board  had  erred  in  hok 
ing  the  merchandise  in'  question  to  b 
free  of  duty.  Held,  that  this  assi^ 
ment  related  to  the  merits,  and  'wa 
not  sufficiently  comprehensive  to  iz 
elude  the  point  of  the  sufficiency  of  tfa 
protest   passed  on  by   the  board.      I( 

This  court  will  not  review  rulings  c 
the  board  not  assigned  as  error.  U.  i 
V.  Halle  Bros.  Co.  (1916)  6  Ct  Cu«i 
App.  543. 

28.  — -  Review  of  questions  of  fac^ 
—A  finding  of  fact  made  by  the  boar 
of.  general  appraisers,  while'  not  tN>n 
elusive  upon  the  court  on  appeal,  i 
entitled  to  the  same  weight  as  the  find 
ing  of  a  master  in  equity,  and  unles 
wholly  unsupported,  or  clearly  contra 
ry  to  the  weight  of  evidence,  shooli 
be  sustained.  Marine  v.  Lyon  (18^ 
65  Fed.  992,  13  C.  C.  A.  268;  U.  S.  v 
W.  N.  Proctor  &  Co.  (1906)  145  Fed 
126,  76  C.  C.  A.  96  (affirming  judg 
ment  W.  N.  Proctor  &  Co.  v.  U.  S.  IC 
C.  1905]  139  Fed.  586) ;  In  re  Bing  (C 
C.  1894)  66  Fed.  727;  Morris  Europe 
an  &  American  Exp.  Co.  v.  IT.  Sw  (C 
C.  1899)  94  Fed.  643;  Myers  v.  Sam< 
(C.  C.  1901)  110  Fed.  940;  Nevin  v 
Same  (1914)  5  Ct  Oust  App.  423 
Semon  Bache  &  Co.  v.  Same  (1915)  i 
Ct  Cust  App.  496;  U.  S.  v.  Interna 
tional  Forwarding  CJo.  (19151  6  Ct 
Cust.  App.  25. 

Findings  of  fact  by  the  board  of  gen- 
eral appraisers,  based  upon  conflictint 
testimony,  as  to  the  commercial  desig- 
nation of  certain  articles,  cannot  b< 
reviewed  by  the  courts.  White  v.  U. 
S.  (1896)  72  Fed.  251,  18  C.  C.  A. 
541  (affirming  judgment  [C.  C.  1895] 
65  Fed.  788);  Gabriel  &  Schall  v, 
Same  (1903)  123  Fed.  296,  59  C.  C 
A.  352  (affirming  judgment  Gabriel  v. 
Same  [C.  C.  1902]  114  Fed.  401); 
In  re  Buffalo  Natural  Gas  Fuel  Co, 
(C.  C.  1896)  73  Fed.  191  (judgmeni 
affirmed  U.  S.  v.  Buffalo  Natural  Gas 
Fuel  Co.  [1897]  78  Fed.  110,  24  C.  C. 
A.  4);  Belcher  v.  U.  S.  (C.  C.  189S) 
91  Fed.  975;  Leerburger  v.  Same  (0. 
C.  1902)  113  Fed.  976;  Butler  Bros. 
V.  tl.  S.  (1913)  4  Ct  Cust  App.  90. 

The  circuit  court  of  appeals  will  not 
review  a  finding  of  facts  by  the  board 
of  general  appraisers,  not  controverted 
by  new  evidence  in  the  circuit  court 
unless  manifestly  unsupported  by  the 
evidence  or  clearly  against  the  weight 
thereof.  Apgar  v.  U.  S.  (1896)  78 
Fed.  332,  24  C.  C.  A.  113;  Vandiver 
V.  Same  (1907)  156  Fed.  961,  84  C.  C. 
A.  522;  U.  S.  v.  Komada  &  Co.  (1908) 
162  Fed.  465,  89  C.  C.  A,  385;  A. 
Bader  &  Co.  v.  U.  S.  (C.  C.  1902)  116 
Fed.  541;  Neresheimer  v.  Same  (C.  0. 
1903)  131  Fed.  977,  judgment  revers- 
ed Neresheimer  &  (jo.  v.  Same  (1904  > 
136  Fed.  86,  68  C.  C.  A.  654. 

In  the  circuit  court  the  return  of  the 
board  of  appraisers  will  not  be  disturb- 
ed as  to  findings  upon  doubtful  ques- 
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!  of  fact;  but  when  a  finding  of 
is  wholly  without  evidence  to  sup- 
it,  or  when  it  is  clearly  contrary 
le  weight  of  evidence,  it  is  the  du- 
f  the  court  to  disregard  it.  In  re 
Blankensteyn  (1892)  56  Fed.  474, 
O.  A.  579  (reversing  judgment 
C-  1892]  49  Fed.  220);  Boussod 
don  Co.  V.  U.  S.  (C.  C.  1895)  66 
718  (judgment  reversed  U.  S.  v. 
«od-Valadon  Co.  [1896]  71  Fed. 
18  O.  C.  A.  223). 
der  sections  14  and  15  of  Cus- 
Administrative  Act  1890,  the  de- 
Q  of  the  collector,  of  the  board  of 
ral  appraisers,  and  of  the  circuit 
:  on  appeal  therefrom  is  limited  to 
rmining  *'the  rate  and  amount"  of 
a  chargeable,  and  does  not  extend 
le  question  whether  or  not  an  ar- 
ia imported  merchandise.  Ex  par- 
^assett  (1892)  12  Sup.  Ct  295, 
142  U.  S.  479,  35  L.  Ed.  1087. 
ngress  may,  as  It  has  done,  pro- 
for  determination  by  a  board  of 
ral  appraisers  and  allow  the  deci- 
I  of  that  board  to  be  reviewable 
onrta  in  such  particulars  only  as 
be  prescribed  by  law.  Fong  Yue 
▼.  U.  S.  (1893)  13  Sup.  Ct  1016, 
,  149  U.  S.  698,  37  L.  Ed.  905. 
adings'of  fact  by  a  board  of  gen- 
appraisers  were  reviewed  by  the 
t  on  appeal,  where  it  appeared 
the  decision  was  made  by  general 
aisers  who  did  not  hear  the  testi- 
r,  which  was  all  taken  before  an- 
r  general  appraiser,  who  did  not 
elf  sign  the  decision.  Neresheim- 
;  Co.  V.  U.  S.  (1904)  136  Fed.  86, 
3.  C.  A.  654,  reversing  judgment 
'sheimer  v.  Same  (C.  C.  1903)  131 

977. 
bere  there  is  a  conflict  in  the  ev- 
2e  as  to  the  character  of  an  im- 
ed  article,  much  weight  should  be 
n  to  the  fact  that  there  has  been 
arlier  ruling  by  the  Board  of  Gen- 
Appraisers  which  has  long  been 
iesced  in  by  importers  of  that  ar- 
.  U.  S.  V.  Komada  &  Co.  (1908) 
Fed.  465,  89  C.  C.  A.  385. 
tiether  an  imported  article  is  or  is 
known  in  commerce  by  the  word  or 
18  used  in  the  act  imposing  the 
is  a  question  of  fact  for  the  jury, 
not  a  question  of  construction; 
in  the  case  of  an  appeal  from  a 
sion  of  the  board  of  general  ap- 
3er8,  it  must  be  determined  by  the 
t  as  a  question  of  fact,  *'Zante 
•ants"  (C.  C.  1896)  73  Fed.  183. 
here,  on  appeal  from  the  decision 
be  board  of  general  appraisers  af- 
Ing  the  collector's  classification  of 
)rted  merchandise,  there  is  no  ev- 
ce  to  overthrow  the  classification, 
decision  of  the  board  must  stand, 
a.  Bailey  &  Co.  v.  U.  S.  (C.  C. 
\)  122  Fed.  751. 

te  method  employed  by  administra- 

officers  of  the  customs  in  ascer- 

ing    the    dutiable    quantity    of    im- 

ed  merchandise  should  not  be  dis- 


turbed, except  upon  a  clear  showing 
of  unfairness  or  injustice.  U.  S.  v. 
Zucca  &  Co.  (C.  C.  1907)  154  Fed. 
172. 

The  customs  laws  contemplate  finali- 
ty at  some  point  in  all  appraisement 
proceedings  and  finality  is  by  law  at* 
tached  on  appeal  to  an  appraisement 
by  the  board  of  general  appraisers, 
when  the  appeal  comes  to  the  board 
from  a  finding  of  a  general  appraiser,* 
and  a  decision  of  that  board  on  the  ac- 
tual market  value  of  the  merchandise 
in  question  is  conclusive  against  all 
parties  interested  therein.  WolflP  v.  U. 
S.   (1911)  1  Ct  Cust.  App.  181. 

Where  a  board  of  three  general  ap- 
praisers, with  jurisdiction  of  the  sub- 
ject-matter and  the  persons,  have  pro- 
ceeded in  conformity  to  law  to  ap- 
praise an  importation  of  goods,  their 
finding  is  not  reviewable  by  any  classi- 
fication board  or  by  this  court.  Beer 
V.  U.  S.   (1911)  1  Ct  Cust  App.  484. 

The  burden  of  proof  never  shifts, 
but  where  the  importer  has  sustained 
that  burden  prima  facie,  proving  his 
case  by  a  preponderance  of  evidence, 
the  government  is  thereby  called  to 
offset  that  evidence  by  proof  of  equal 
weight  tending  either  to  sustain  the 
collector's  action  or  to  prove  the  goods 
are  not  dutiable  as  claimed.  U.  S.  v. 
Edson  Keith  &  Co.  (1914)  5  Ct  Cust 
App.  82. 

A  flat  rate  agreed  on  by  the  govern- 
ment for  drayage  charges  is  not  con- 
clusive against  an  importer.  His  lia- 
bility is  for  the  payment  of  the  regu- 
lar rate  for  service  of  the  sort  at  the 
same  time  and  place.  On  the  present 
record  the  proof,  while  not  conclusive, 
is  suflScient  to  support  the  board's  de- 
cision that  the  regular  rate  at  the  port 
of  Baltimore  for  services  of  the  kind 
in  issue  was  6  cents,  and  not  18  cents. 
U.  S.  V.  Masson  (1914)  5  Ct  Cust 
App.  307,  citing  Id.  (1913)  4  Ct  Cust 
App.  363. 

At  the  trial  importers*  counsel  stat- 
ed that  as  to  certain  protests  no  sam- 
ples of  the  gloves  covered  by  them 
could  be  had,  and  they  were  abandon- 
ed. Subsequently,  however,  by  stipu- 
lation these  protests  were  reopened, 
and  it  was  agreed  the  rate  on  the 
goods  in  question  should  be  determin- 
ed by  the  rule  laid  down  in  the  Wert- 
heimer  Case.  This  became  an  agreed 
statement  of  facts,  and  the  rule  in  the 
Wertheimer  Case  should  have  been  ap- 
plied. Altman  &  Co.  v.  U.  S.  (1914)  5 
Ct  Cust  App.  412,  citing  U.  S.  v. 
Wertheimer  &  Co.  (1913)  4  Ct  Cust 
App.  338. 

No  controversy  being  made,  the 
board's  decision  that  there  was  no 
proof  to  controvert  the  collector's 
classification  of  these  articles  was  af- 
firmed. U.  S.  V.  Sears,  Roebuck  &  Co. 
(1915)  6  Ct  Cust.  App.  376. 

29.  —  Questions  of  law.— In  an  ac- 
tion to  recover  duties  paid  under  pro- 
test, the  appraisement,  though  conclu-^ 
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sive  in  respect  to  errors  of  Judgment 
and  mistaken  ideas  of  quality  or  value, 
or  the  elements  entering  into  the  cost 
of  manufacture,  may  yet  be  inquired 
into  in  respect  to  any  alleged  illegality 
in  the  action  of  the  appraisers,  such  as 
adding  illegal  items  to  make  up  in* 
creased  value,  or  proceeding  upon  prin- 
ciples of  valuation  which  the  statutes 
condemn.  Magone  v.  Origet  (1895)  70 
Fed.  778,  17  C.  C.  A.  363,  foUowing 
Robertson  v.  Frank  Bros.  (1889)  10 
Sup.  Ct.  5,  132  U.  S.  17,  33  L.  Ed. 
236,  Passavant  v.  U.  S.  (1893)  13  Sup. 
Ct  572,  148  U.  S.  214,  37  L.  Ed.  426, 
and  Muser  v.  Magone  (1894)  15  Sup. 
Ot  77,  155  U.  S.  240,  39  L.  Ed.  135. 

The  collector  classified  certain  win- 
dow and  other  glass  under  Schedule  B 
(paragraph  112  of  Act  Oct  1,  1890) 
and  the  importer  protested,  claiming 
that  on  the  voyage  part  of  the  glass 
was  broken  into  pieces  which  could 
not  be  used  without  remanufacture, 
and  was  therefore  exempt  from  duty, 
under  paragraph  590  of  the  free  list 
Before  the  board  of  general  appraisers 
the  importer  offered  to  prove  the  num- 
ber of  pounds  of  glass  thus  broken,  but 
the  board  refused  the  offer,  deciding 
that  the  claim  was  in  legal  effect  one 
for  reduction  of  duties  on  account  of 
damages  to  part  of  the  goods,  and  that 
such  a  claim  was  Inadmissible,  under 
section  5602,  post.  The  facts  were  un- 
disputed, and  the  board  found  as  a  fact 
that  part  of  the  glass  was  broken  on 
the  voyage.  Held,  that  the  proceed- 
ing before  the  board  was  in  the  nature 
of  a  demurrer  by  the  collector  to  the 
protest;  that  the  board  had  authority 
to  determine  the  question  of  law  thus 
presented  without  admitting  the  evi- 
dence; and  that,  on  an  appeal  from  its 
decision,  the  circuit  court  had  authority 
to  review  and  reverse  the  same,  not- 
withstanding the  absence  of  evidence  in 
the  record  to  support  the  finding  as  to 
the  broken  glass.  In  re  Bache  (C.  G. 
1893)  54  Fed.  371,  judgment  reversed 
U.  S.  V.  Bache  (1894)  59  Fed.  762,  8 
O.  O.  A.  258. 

The  rule  stated  in  some  of  the  cases, 
that  the  court  will  not  reverse  the  de- 
cision of  the  board,  even  if  against  the 
weight  of  the  evidence,  where  there  is 
sufficient  evidence  to  warrant  its  find- 
ing, has  little  if  any  application  to  cas- 
es in  which  additional  testimony  of  an 
important  character  is  taken  in  the 
circuit  court,  and  where  the  ultimate 
and  decisive  question  is  as  much  one 
of  law  as  of  fact  "Zante  Currants" 
(C.  C.  1896)  73  Fed.  183. 

A  finding  by  the  board  of  general  ap- 
praisers that  an  article  is  or  is  not 
simUar  to  another  article,  within  the 
similitude  clause  of  the  tariff  act,  is  a 
conclusion  of  law  rather  than  one  pure- 
ly of  fact,  and  is  therefore  reviewable 
by  the  courts.  Dana  v.  U.  S.  (C.  O. 
1899)  91  Fed.  522. 

Similitude  is  a  fact,  and  when  found 
by  the  board  of  general  appraisers 
upon  competent  evidence,  on  a  proper 

(6732) 


issue,  the  finding  should  not  be  distoib- 
ed«  But  whether  there  was  any  occa- 
sion in  the  particular  instance  for  re- 
sorting to  the  similitude  section  is  a 
question  of  law,  which  the  court  may 
determine.  U.  S.  ▼.  Hahn  (C.  a  1899) 
91  Fed.  755. 

The  action  of  the  collector  of  a  port, 
declining  to  accept  the  proclaimed  value 
of  a  foreign  standard  coin,  and  in 
adopting  the  value  declared  in  the  con- 
sular certificate,  thereby  increasing  the 
amount  of  customs  duty  to  be  paid 
upon  imported  merchandise,  although 
approved  by  the  secretary  of  the  treas- 
ury, is  reviewable,  on  the  protest  of 
the  importer,  by  the  board  of  general 
appraisers  and  by  the  circuit  court  U. 
S.  V.  Beebe  (C.  0.  1900)  103  Fed.  785, 
judgment  affirmed  (1901)  106  Fed.  75, 
45  C.  C.  A.  230,  writ  of  certiorari  de- 
nied U.  S.  V.  Lucius  Beebe  &  Sons 
(1901)  21  Sup.  Ct  922,  180  U.  S.  640, 
45  L.  Ed.  711. 

Liquidation  of  duties  contrary  to 
statute  and  in  excess  of  officers'  pow- 
ers reviewable.  U.  S.  v.  Thurber  (D. 
0.  1886)  28  Fed.  56.  57. 

30.  —  Harmless  error.  ^  Certain 
gummed  paper  for  adhesive  purposes 
was  erroneously  assessed  for  duty  as 
surftice-coated  paper,  under  Tariff  Act 
Aug.  28.  1894,  c.  349,  i  1,  Schedule  M, 
par.  308,  28  Stat  532,  and  the  importer 
protested  against  this  assessment, 
claiming  the  merchandise  to  be  dutia- 
ble under  paragraph  318  of  said  act 
(28  Stat.  533),  as  a  manufacture  "of 
paper,  or  of  which  paper  is  the  com- 
ponent material  of  chief  value,  not  spe- 
cially provided  for."  This  claim  having 
been  sustained  by  the  Board  of  General 
Appraisers,  the  government  appealed, 
contending  that  the  proper  classifica- 
tion should  have  been  under  paragraph 
310  of  said  act,  which  relates  to  "paper 
not  specially  provided  for,'*  but  pro- 
vides the  same  rate  as  said  paragraph 
313.  Held  that  as  the  rate  was  the 
same  in  both  paragraphs,  the  govern- 
ment had  nothing  to  complain  of.  U. 
S.  V.  Hunter  (C.  O.  1900)  124  Fed. 
1005. 

31.  —  Disposition  of  case.  ^  The 
court,  after  deciding,  upon  the  weight 
of  evidence,  the  value  of  the  matter  in 
dispute  in  a  revenue  case,  will  not  con- 
tinue the  case  for  the  party  to  produce 
further  evidence.  U.  S.  v.  The  Union 
(1832)  8  U.  S.  (4  Cranch)  216,  2  L. 
Ed.  600. 

The  board  sustained  the  more  favora- 
ble of  the  two  alternative  contentions 
made  in  an  importer's  protest  The 
government  appealed  to  the  Circuit 
Court,  asserting  in  the  assignment  of 
errors  that  the  board's  decision  was  er- 
roneous, and  that  the  merchandise 
should  have  been  held  to  have  been 
properly  assessed.  Held,  that  the  court 
might  decide  the  merchandise  to  be  du- 
tiable in  accordance  with  importer's  al- 
ternative contention,  notwithstanding 
the  absence  of  a  specific  assignment  oo 
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t  point  by  the  government.  U.  S.  v. 
Iters'   Fur   Exchange   (C.   C.   1907) 

Fed.  595. 

party  litigant  in  an  appellate  tri- 
al must  stand  upon  the  case  as  he 
le  it  in  the  lower  court;   and  a  case 

not  be  remanded  because  the  rec- 

disdoses  simply  a  failure  to  make 
of.     Larkin  Co.  v.  U.   S.   (1912)   2 

Oust.  App.  483,  citing  Stegeman 
Same   (1911)  1  Ct  Oust  App.  208. 

2.  Interest    on    duties.— Interest   is 

overable  by  the  United  States  on 
»aid  duties,  where  the  amount  due  is 
ddated  and  clearly  ascertained  and 
oand  has  been  duly  made  on  the  im- 
ter.  U.  S.  V.  Mexican  Internation- 
R,  Co.  (C.  C.  1907)  154  Fed.  519; 
ne  V.  Urmston  (C.  O.  1907)  154 
L  522. 

^n  the  reliquidation  of  duties  at  a 
her  rate,  interest  on  the  additional 
ount  assessed  should  be  computed 
m  the  date  of  demand, on  the  im- 
•ter.  United  States  v.  Mexican  In- 
national  R.  Co.  (C.  0.  1907)  154  Fed. 
►. 

nterest  recoverable  by  the  United 
ites  on  unpaid  duties  should  be  com- 
:ed  at  the  rate  allowed  by  the  laws 
the  state  into  which  the  importation 
made.     Id. 

?he  United  States  is  entitled  to  in- 
est  on  duties  due  from  an  importer. 
S.  V.  Tiffany  &  Co.  (C.  0.  1907)  154 
d.  740. 

Ls  to  interest  on  bonds  for  duties, 
\  i  1601,  ante. 


Cited    without    definite    application, 

lasigi  V.  The  CoUector  (1863)  1  WaU. 
375,  382,  17  U  Ed.  686;  Arthur  v. 
Unkart  (1877)  96  U.  S.  118,  121,  24  L. 
Ed.  768,  holding  that  burden  of  proof 
is  upon  the  plaintiff;  Wright  v.  Blakes- 
lee  (1879)  101  U.  S.  174,  179,  25  L. 
Ed.  1048;  James  v.  Hicks  (1884)  4  Sup. 
Ct.  6,  8,  110  U.  S.  272,  28  L.  Ed.  144; 
OberteufiPer  v.  Robertson  (1886)  6  Sup. 
Ct.  462,  471.  116  U.  S.  499,  29  L.  Ed. 
706;  Barney  v.  Oelrichs  (1891)  11  Sup. 
Ct  414,  415,  138  U.  S.  529,  34  L.  Ed. 
1037;  Schoenfeld  v.  Hendricks  (1894) 
14  Sup.  Ct  754,  755,  152  U.  S.  691,  38 
L.  Ed.  601  (affirming  Loeb  v.  Hendricks 
[C.  C.  1893]  57  Fed.  568) ;  Marine  v. 
Lyon  (1894)  62  Fed.  153,  155,  10  C. 
C.  A.  315;  U.  S.  v.  Cumen  &  Stiner 
(1906)  146  Fed.  45,  76  C.  O.  A.  503; 
Same  v.  Heil  Chemical  Co.  (1910)  178 
Fed.  637,  102  C.  C.  A.  47;  Treat  v. 
Farmers'  Loan  &  Trust  Co.  (1911)  186 
Fed.  760,  108  C.  C.  A.  98;  Stewart  v. 
Merritt  (C.  C.  1880)  2  Fed.  531,  533; 
White  V.  Arthur  (C.  C.  1882)  10  Fed. 
80,  88;  U.  S.  v.  Seidenberg  (C.  O. 
18S3)  17  Fed.  227,  229;  Fairbanks  v. 
Spaulding  (C.  C.  1884)  19  Fed.  416; 
Kahn  v.  Herold  (C.  C.  1906)  147  Fed. 
575,  580;  U.  S.  v.  American  Express 
Co.  (C.  C.  1910)  177  Fed.  735;  Same 
V.  Campbell  (D.  C.  1882)  10  Fed.  816, 
818. 

Cited  as  to  Act  June  10,  1890,  c.  407, 
§  14,  26  Stat.  137,  without  definite  ap- 
plication, U.  S.  V.  Whitridge  (1905) 
25  Sup.  Ct.  406,  407,  197  U.  S.  135,  49 
L.   Ed.   696. 


5596.  (Act  Oct.  3,  1913,  c.  16,  §  III,  O.)     Administration  of  oaths, 

examination  of  witnesses,  and  production  of  papers,  etc. 
O.  The  general  appraisers,  or  any  of  them,  are  hereby  authorized 
administer  oaths,  and  said  general  appraisers,  the  boards  of  gen- 
al  appraisers,  the  local  appraisers,  or  the  collectors,  as  the  case 
ly  be,  may  cite  to  appear  before  them,  and  examine  upon  oath  any 
mer,  importer,  agent,  consignee,  or  other  person  touching  any  mat- 
r  or  thing  which  they,  or  either  of  them,  may  deem  material  respect- 
s' any  imported  merchandise  then  under  consideration  or  previously 
iported  within  one  year,  in  ascertaining  the  classification  or  dutiable 
lue  thereof  or  the  rate  or  amount  of  duty ;  and  they,  or  either  of 
em,  may  require  the  production  of  any  letters,  accounts,  contracts, 
invoices  relating  to  said  merchandise,  and  may  require  such  testi- 
ony  to  be  reduced  to  writing,  and  when  so  taken  it  shall  be  filed 
id  preserved  for  use  or  reference  until  the  final  decision  of  the  col- 
ctor,  appraiser,  or  said  board  of  appraisers  shall  be  made  respecting 
e  valuation  or  classification  of  said  merchandise,  as  the  case  may 
r,  and  such  evidence  shall  be  given  consideration  in  all  subsequent 
oceedings  relating  to  such  merchandise.     (38  Stat.  188.) 

See  notes  to  subdiyisions  B  and  M  of  this  section,  ante,  §§  5519,  5594. 
This   provision,   originally  enacted  in    the  Customs   Administrative  Act   of 
June  10,  1890,  c  407,  §  16,  26  Stat  138,  was  designated  as  section  15,  and 
re-enacted  without  other  change,  by  the  Payne-Aldrich  Tariflf  Act  of  Aug.  5, 
1909,  c.  6,  §  28,  36  Stat.  100,  which  was  substantially  re-enacted  by  this  act. 

In  addition  to  the  authority  of  the  Boards  of  General  Appraisers  and  the 
members  thereof,  under  this  section,  they  were  given  the  powers  of  a  Circuit 
Court  in  preserving  order,  compelling  attendance  of  witnesses  and  production 
of  evidence,  and  in  punishing  for  contempt,  by  section  12  of  the  Customs  Ad- 
ministrative Act  of  June  10,  1890,  c.  407,  §  12,  as  amended  by  Act  May  27, 
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1908,  c.  205,  §  8,  and  further  amended  by  the  Payne-Aldrich  Tariff  Act  < 
Aug.  5,  1909,  c.  6,  §  28,  ante,  §  5593. 

Provisions  similar  to  those  cf  this  subdivision  and  subdivision  P  of  tfa 
section,  post,  {  5597,  relating  to  the  examination  of  witnesses,  etc.,  by  apprai 
ers  and  other  officers,  were  made  by  R.  S.  §§  2922,  2924,  repealed  by  secti< 
29  of  the  Customs  Administrative  Act  of  1890,  26  Stat  141. 


Notes  of  Deoisioiui 


Citation  and  commission  to  take  tes- 
timony.—>In  a  proceeding  by  a  collector 
to  reliquidate  duties,  where  an  im- 
porter whose  goods  have  been  apprais- 
ed and  surrendered  on  payment  of  the 
duty  is  cited  for  examination  under 
this  section,  the  collector  has  no  power 
under  section  5714,  post,  to  examine 
into  the  question  of  valuation;  the  ap- 
praisal made  being  final  and  conclusive. 
Bornn  Hat  Co.  v.  U.  S.  (C.  C.  A.  1914) 
215  Fed.  709,  affirming  judgment  U.  S. 
V.  Calhoun  (D.  C.  1911)  184  Fed.  499. 

When  a  general  discretionary  power, 
without  qualification,  is  conferred  by 
statute,  the  exercise  of  the  officer's  dis- 
cretion is  limited  to  the  evident  pur- 
poses of  the  act,  and  to  a  sound  legal 
discretion,  excluding  all  arbitrary,  ca- 
pricious, inquisitorial,  and  oppressive 
proceedings.  U.  S.  v.  Doherty  (D.  C. 
1886)  27  Fed.  730. 

Where  a  defendant  corporation  was 
cited  to  appear  before  the  collector  and 
produce  books  and  papers  for  examina- 
tion in  a  proceeding  which  the  collector 
had  jurisdiction  to  institute,  it  was  no 
excuse  for  the  corporation's  disobedi- 
ence of  the  collector's  order  to  appear 
and  produce  books  and  papers  that  the 
collector  intended  to  extend  the  pro- 
ceedings to  matters  over  which  he  had 
no  jurisdiction.  U.  S.  v.  Calhoun  (D. 
C.  1911)  184  Fed.  499. 

Where  proceedings  were  instituted  by 
a  collector  to  reliquidate  duties  on 
goods  imported  by  a  corporation  engag- 
ed in  business  and  having  books  of  ac- 
count, citation  was  properly  issued 
therein  to  the  corporation  directing  it 
to  appear  in  such  proceedings  and  pro- 
duce its  books  of  account.     Id. 

The  right  of  a  collector  to  examine 
an  importer  in  a  proceeding  for  a  re- 
liquidation  of  duties  within  a  year  after 
importation,  conferred  by  this  section, 
is  not  limited  or  affected  by  the  fact 
that  the  provision  for  forfeiture  in  case 
of  default  contained  in  section  5597, 
post,  does  not  apply  to  examinations  in 
aid  of  reliquidation.    Id. 

Without  considering  the  judicial  na- 
ture of  the  Board  of  United  States 
General  Appraisers  or  the  power  that 
might  be  found  to  inhere  in  the  board 
as  a  tribunal  to  issue  commissions  to 
take  testimony,  it  would  plainly  appear 
that  the  statute  under  the  authority  of 
which  it  was  established  empowers  the 
board  to  issue  such  a  commission;  and 
that  a  rule  adopted  by  the  board  em- 
powering one  of  its  members  to  issue 
such  a  commission  is  well  within  the 
scope  of  the  board's  authoritj'.  U.  S. 
V.  Hoffman-La  Roche  Chemical  Works* 
(1911)  1  Ct.  Cust.  App.  276. 
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Evidence  in  general.— It  was  an  ofl 

of  "evidence"  where  an  importer  a 
peared  before  the  board  of  general  8 
praisers  and  submitted  an  affida' 
made  by  a  person  in  a  foreign  count 
H.  Mendelson  &  Co.  v.  U.  S.  (19< 
154  Fed.  33,  83  C.  C.  A.  145,  reversi 
judgment  (C.  C.  1906)  146  Fed.  78. 

The  circuit  court  has  no  authority 
enjoin  the  appraisers  from  taking  e 
dence  anywhere  as  to  the  value  of 
importation,  or  carrying  the  goods  < 
of  the  district  for  that  purpose.  Go< 
sell  V.  Briggs  (C.  C.  1873)  Fed.  C 
No.  5,548. 

The  provision  of  section  15  of  I 
June  10,  1890,  c.  407,  §  15,  for  taki 
additional  evidence  by  a  single  appra 
er,  under  order  of  the  court,  is  intei 
ed,  not  to  secure  additional  findings 
the  board,  but  to  enable  the  impon 
or  collector  to  controvert  or  to  susti 
the  certifications  of  the  board  as  to  1 
facts  involved  in  the  case.  In  re  Stei 
bach  (C.  C.  1890)  44  Fed.  413,  419. 

There  is  nothing  in  the  law  govei 
ing  the  board  of  general  appraise 
which  requires  that  there  should 
original  testimony  heard  by  them 
every  case  on  appeal,  and  such  tes 
mony  is  unnecessary  where  the  recc 
and  exhibits  sent  up  by  the  collecl 
furnish  sufficient  basis  for  their  de 
sion.  In  re  Hempstead  (C.  C.  18S 
95  Fed.  967. 

Under  Act  May  27,  1908.  c.  2db.  f 
35  Stat  404,  amending  Customs  A 
ministrative  Act,  §  15,  it  was  prescri 
ed  that  "hereafter"  the  parties  litiga 
should  be  required  to  introduce 
their  evidence  before  the  board  of  ge 
eral  appraisers,  and  cut  off  the  rig 
under  said  amended  act,  of  a  new  tri 
in  the  Circuit  Court  on  appeal  fro 
the  board.  Held,  that  this  provisi 
applied  to  cases  decided  by  the  boa 
after  May  27,  1908,  even  though,  prii 
to  that  date,  they  had  arisen  and  be< 
submitted  to  the  board  for  decisio 
Beer  v.  U.  S.  (C.  C.  1910)  181  Fe 
402. 

The  appraiser,  though  an  officer  < 
the  court,  does  not  sit  in  court  in  tl 
taking  of  testimony,  but  he  acts  on 
as  a  referee,  whose  duty  it  is  to  tal 
the  evidence  and  return  it  to  the  cour 
In  re  Lyman  (D.  C.  1893)  55  Fe 
29.  32. 

The  testimony  relied  upon  as  take 
in  a  former  case  should  have  been,  afi 
er  due  notice,  ordered  into  the  recoi 
here.  Failure  to  do  this  was  a  sut 
stantial  irregularity,  since  it  deprive 
government's  counsel  of  the  opportu 
nity  to  present  opposing  testimony.  I 
S.  V.  Quong  Chun  &  Co.  (1914)  6  01 
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>n«  &  Co,  (1912)  S  at  Cust  App. 

li<5  importer*  «bould  aot  have  been 
ipelled  to  bare  their  case  adjudged 

«n  incomplftte  reconl  of  evitluDce 
y  &4iJight  riylitly  to  complete j  more* 
r,  the  boanl  erred  iii  co aside  ring 
c>rdfl  improperly  reeeivetl  ia  evi- 
ee.     U.  3,  r.  Biiiz  ^  Co.    (1914)  5 

Oust.  App.  319. 
.t»cl  H^  tht'*r<*  wits  no  proof  actually 
ore  the  board  upon  which  a  rf-oDi'lu- 
n  C*:nLlfl  be  rested  that  itiold<&d  and 
.  blowu  ^Ijs^B  was  the  compoaent  ma- 
inl  of  chief  value,  the  kaowlcdjce  of 
tKti^rd  itaelf  could  not  support  its 
leludon.  U.  8*  v.  Burley  &  Tyrrell 
.  i  1S>14)  5  Ct.  Cuat.  App.  401. 
rttis  and  other  uamed  sections^  coa- 
ered»  and  held  that,  in  the  absence 

mny  rpK^lfltiop  of  the  Secretary  of 
*  Treasury  to  that  effect,  the  law 
ea  tJot  permit  importers  to  Appear 
fore  the  appraisers*  with  CounaeJ  or 
lerwise,  for  the  purpose  of  producing 
messes  to  be  examinod  in  their  own 
balf,  or  to  eroBs-t^xamiue  witoewaea 
Lied  by  sruch  approiaers.  The  entire 
ittitr  is  under  the  control  of  the  Sec- 
t^iry*  and  subject  to  soeh  rulea  and 
^^uladons  as  he  may  from  time  to 
uc  es  tab  Hah  \n  relation  thereto* 
SK6)  18  Op,  Atty.  Gen.  3G0. 
rtie  collector  ia  the  authority  to  de- 
nnine  whether  an  interrog.itory  is 
oper  and  the  refusal  to  auMwer  h 
Btiflcd.  (18iiriJ  22  Op.  Attv,  *;l'1k  4r»ti 
The  board  of  general  appraiaersr  were 
I  r  ran  ted  in  refusing  to  hL*ar  and  pasa 
lan   the  quefition  whether  the  import- 

w«B  jn stilled  in  refvidng  to  ftnswer 
tcrropatories  under  sections  16  and 
'  of  the  Customs  Administrative  Act. 
L 

There  can  be  no  doubt  of  the  eol- 
etor's  right  under  seotiou  16  of  the 
ustonis  Admioiatrative  Act,  to  call  for 
(Llemont  tests  of  sugar  importations, 
id  for  practical  purpos?es  it  is  imma- 
rifll  whether  the  appraiser  obtains 
is  information  directly  from  the  Im- 
vrter  or  through  his  superior,  thp  col- 
ctor.     (1900)  23  Op.  Atty,  Gen.  238. 

Competency  of  wltnease**— For* 

gn  market  value  of  gt>oda  may  be 
roT«n  by  testimony  of  domes  tie  mer- 
lo^tB.  Alfonso  y.  U.  S.  (C.  C.  1843) 
ed,  Cas.  No.  ISS. 

Presumption  aad  burden  of  proof. 

In  the  absence  of  evidence  that  a1- 
jhot  w^»s  not  used  in  the  preparation 
f  the  import,  it  will  be  presumed, 
L  support  of  the  colJector*s  aHsesa- 
ient,  that  it  was  so  uaed.  U.  S,  v. 
L^hering  (UVhH)  123  Fed,  05«  59  C,  O, 
.  2S3.  reversing  judgraent  (C,  C* 
S02)  119  Fed*  473. 
CuslonihoaBe  documents  are  prima 
me  evidence  of  the  facts  whieh  eall- 
i  for  their  issue.  McGlinchy  v.  U,  S. 
a  a  1875)   Fed,  Cas.  No,  8*8a3. 

Admissibility  —  The    board    of 

i-aeral  appraise rs  has  the  same  pow- 
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er  which  belongs  to  a  court  to  allow 
the  subatitution  of  a  eopy  for  the  orig- 
inal of  a  dm^ument  forming  part  of 
the  record  of  a  case  submitted  to  it, 
when  such  original  is  proved  to  have 
been  lo^t.  Marine  v.  Lyon  (1895)  S5 
Fed.  992,  13  C*  C.  A,  208. 

In  determining  the  rate  and  amount 
of  duty  under  a  tariff  act*  it  ia  com- 
petent to  prove  what  is  the  coram er- 
Hal  designation  of  the  article  known 
to  the  trade*  but  a  viltnesa  may  not 
testify  that  the  »:ommodity  falls  with- 
in or  without  a  tluas.  In  re  Smith  (C* 
C,   1893)    55   Fed.    47^,   473- 

There  is  no  provision  for  any  relax- 
a  till  n  of  the  ordinary  rules  of  evidence 
in  taking  proofs  before  United  States 
General  *4ppraisers  and  ex  parte  affi- 
davits are  not  admissible  before  a 
General  AftpratKer  sitting  as  referee 
for  the  introduction  of  evidence  in  the 
Circuit  Court,  as  provided  in  Customs 
Adminiatrative  Act.  |  15.  Jumps  F. 
White  &  Co,  V.  U.  S.  XO,  0.  ISOQ)  154 
Fed*   175. 

The  board  of  general  appraiaera  In 
deciding  a  a  to  the  polariscopic  test  of 
certain  sugar  drniningSt  based  its  find- 
ings on  e^iidence  of  testa  other  than 
the  f,*overnmeut  tests  made  according 
to  the  treasury  regulations.  Held* 
that  the  Board  was  not  restricted  to 
e  V I  de  nee  of  1 1 1  c  go  v  t?  mm  ent  ti*i3 1  a  n  1  one. 
TI.  S.  V.  Lueder  (C.  C.  ISOG)  140  Fed. 
149,  judgment  reversed  (1907)  154 
Fed-  1,  83   C\   0.   A,   131. 

An  oineial  report  by  a  government 
ebemistT  whieh  was  mnfle  at  the  re- 
quest of  the  board  of  general  aT>prals* 
ers,  and  rehired  to  merebaurlise  in- 
volved in  a  ease  pending  before  the 
boardj  held  incompetent  because  ex 
parte,  not  under  oath  and  not  subject 
to  crosB-examinatiou.  U.  S.  v.  O.  G. 
Hempstead  &  Sou  (C.  0,  1907)  153 
Fed.  483, 

Though  Customs  Administrative  Act* 
I  15*  providing  appeals  from  the  board 
of  general  appraisers  to  the  Clrctiit 
Court*  makes  competent  evidence  ad- 
mitted by  the  board,  the  court  may 
attarh  verj-  slight  weight  to  such  evi- 
dence. Knauth.  Nachod  &  Kubne  v* 
U.  8.  (C.  C.  1907)   155  Fed,  144. 

Where  a  rule  had  been  promulgated 
by  the  hoard  of  general  appraisers 
providing  that  in  classification  pro- 
ceedings the  record  and  testimony  in 
one  case  uriglit  be  admitted  as  the 
record  and  testimony  in  another,  if  a 
like  case,  but  providio^,  too*  for  a  re- 
exiimination  and  cross -examination  of 
witnesses  if  moved  for,  proceedings  on 
such  a  substituted  record  could  only 
he  proper  after  due  notice*  so  that 
witneasea  might  be  re-examined  or 
crOfiB*exiunined  as  might  or  might  not 
be  desired,  U,  S.  v.  Oberle  (1911)  1 
Ct.   Cuat.  App.  527. 

A  board  of  peappraiaement  ia  not  a 
judid*^!  tribunal  and  may  use  infor- 
mation acquired  on  previous  appraise- 
menu*     Sballus  y.  U.  S.   (1913)  5  Ct. 

(6735) 


§5696 


COLLECTION  OF  DUTIES  UPON  IMPORTS 


(Tit  3^ 


Gust  App.  317,  citing  Wolff  v.  Same 
(1911)  1  Ct  Cuat  App.  181. 

The  board  of  general  appraisers  ad- 
mitted as  evidence  in  a  case  testimony 
taken  preyioasly  in  another  case. 
This  was  done  over  the  objection  of 
counsel,  who  had  not  appeared  in  the 
previous  case  nor  had  opportunity  of 
cross-examining  the  witnesses  there- 
in; and  the  articles  involved  in  the 
two  cases  were  not  shown  to  be  the 
same.  Held,  that  such  evidence  should 
not  have  been  admitted.  Knauth,  Na- 
chod  &  Kuhne  v.  U.  S.  (O.  C.  1907) 
155  Fed.  144. 

Where  parol  testimony  does  not 
contradict,  but  merely  supplies  an 
omission,  the  rule  against  its  admis- 
sion, in  the  absence  of  any  statutory 
or  regulative  requirement  of  a  record, 
wUl  not  be  enforced.  U.  S.  v.  Amer- 
ican Exp.  Co.  (1914)  5  Ct  Gust  App. 
351. 

The  question  at  issue  was  whether 
the  stem  or  the  bowl  of  the  imported 
glassware  constitutes  value  In  chief  of 
the  merchandise.  The  relative  values 
were  not  shown  by  the  testimony. 
Evidence  taken  on  the  hearing  of  oth- 
er protests  and  regarded  as  material 
must  be  offered  and  received  in  con- 
formity with  established  rules  and  aft- 
er opportunity  has  been  afforded  coun- 
sel to  re-examine  or  cross-examine 
witnesses.  U.  S.  v.  Burley  &  Tyrrell 
Co.  (1914)  5  Ct.  Cust  App.  401. 

The  reports  made  by  local  apprais- 
ers to  collectors  concerning  merchan- 
dise, when  they  are  made  within  the 
line  of  duty,  become  part  of  the  rec- 
ord in  the  case,  and  as  such  may  be 
considered  upon  the  trial  of  a  protest 
before  the  board.  Tower  Mfg.  &  Nov- 
elty Co.  V.  U.  S.  (1915)  6  Ct.  Cust 
App.  267. 

A  report  made  by  an  appraiser  aft- 
er the  lapse  of  the  80  days  fixed  by 
law  wherein  reports  must  be  made,  is 
extraofficial,  and  is  not  entitled  to  be 
considered  a  part  of  the  record  in  the 
case.     Id. 

—  Weight.— As  to  evidence  requir- 
ed to  convict  of '  perjury  at  custom- 
house, see  U.  S.  V.  Wood  (1840)  14 
Pet  430,  436,  10  L.  Ed.  527. 

As  to  an  importation  of  mixed  hides 
and  skins,  separa.tion  of  the  pieces 
weighing  less  than  12  pounds,  which 
were  free  of  duty,  was  made  by  weigh- 
ers experienced  in  handling  skins,  who 
actually  weighed  only  the  pieces  as 
to  which  they  were  in  doubt.  Held, 
that  proof  of  the  results  by  this  meth- 
od was  sufficient  to  show  the  amount 
entitled  to  free  entry.  TJ.  S.  v.  Helm- 
rath  (1906)  145  Fed.  36,  75  C.  C.  A. 
261,  affirming  judgment  Helmrath  v.  U. 
S.  (C.  C.  1904)  135  Fed.  912. 

While  commercial  designation  for 
the  purpose  of  tariff  classification  is 
that  known  and  used  by  importers  and 
large  dealers,  and  not  that  of  the  re- 
tail trade,  a  retail  dealer  is  not  for 
that  reason  incompetent  to  testii^  np- 
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on  the  subject,  but  the  weight  to  bi 
given  to  the  testimony  of  any  wit- 
ness depends  upon  his  intelligence  an< 
knowledge  of  the  subject  and  a  retai 
dealer  may,  from  the  magnitude  o 
his  business  and  purchases,  be  bette 
qualified  to  testify  than  some  import 
ers.  Nordlinger  v.  U.  S.  (C.  a  1902 
115  Fed.  828,  judgment  reversed  11 
S.  V.  Nordlinger  (1903)  121  Fed.69C 
58  C.  C.  A.  438,  writ  of  certiorari  de 
nied  Nordlinger  v.  U.  S.  (1903)  2 
Sup.  Ct  848,  191  U.  S.  575,  48  Lu  Ec 
808. 

Where  importations  of  hides  an 
skins,  mixed  together,  were  sorted  b 
experienced  men,  wjio  determine 
whether  they  were  under  or  over  1 
pounds,  the  dividing  line  between  hide 
and  skins,  by  handling  alone,  excei 
with  doubtful  pieces,  on  which  the 
used  the  scales,  and  it  appeared  the 
the  pieces  considered  by  them  to  t 
skins  were  treated  as  such,  being  sol 
on  'that  basis,  held  that  the  evidenc 
of  these  facts  justified  a  finding  thf 
such  pieces  were  actually  skins,  an 
not  hides.  Helmrath  v.  U.  S.  (0.  C 
1904)  135  Fed.  912,  judgment  affirme 
U.  S.  V.  Helmrath  (1906)  145  Fed.  Si 
75  C.  C.  A.  261. 

A  series  of  sales  or  a  single  sale,  g 
offers  to  sell  in  the  usual  course  c 
trade,  are  among  the  best  evidence 
of  market  value.  In  re  Six  Cases  < 
Silk  Ribbons  (D.  C.  1869)  Fed.  Cai 
No.  12,914. 

Where  only  one  witness  has  testifie 
to  the  commercial  designation  of  a 
article,  this  is  insufficient  evidence  t 
prove  an  accepted  use  of  the  term  i 
commerce.  U.  S.  v.  Oberle  (1911) 
Ct.  Cust  App.  527. 

The  leather  bags  of  an  importatio: 
were  contained  in  cases  that  were  no 
sent  to  the  public  stores  for  examina 
tion.  The  importer's  contention  wa 
that  the  bags  did  not  contain  toilet  ar 
tides,  but  were  assessed  for  duty  a 
if  they  did  contain  them.  The  good 
having  gone  into  consumption  and  thi 
veracity  of  the  witness  who  testifie( 
being  unquestioned,  it  was  sufficient 
proof  of  the  actual  character  of  th< 
leather  bags,  when  there  was  prodnc 
ed  and  submitted  by  the  importer  t 
memorandum  known  as  a  "stock  list* 
that  contained  a  cbmplete  and  accurate 
description  of  the  articles  in  ques- 
tion, with  the  cost  and  sale  prices 
thereof.  It  was  not  necessary  to  cor- 
roborate this  testimony  by  offering 
samples  of  the  merchandise.  Stern 
Bros.  V.  U.  S.  (1912)  2  Ct.  Cust.  App. 
405  (citing  U.  S.  v.  Herrmann  [19071 
154  Fed.  196,  83  O.  C.  A.  179);  Brad- 
ley Martin  v.  U.  S.  (1911)  1  Ct  Oust 
App.   134. 

One  witness  testified  that  the  arti- 
cles are  porcelain  pyrometer  tubes  and 
a  previous  decision  of  the  board  upon 
the  rate  of  assessment  was  submitted 
at  the  hearing.  The  record  in  the  for- 
mer   case    was    not  put  in    evidence. 
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other  witness  was  examined,  and 
sample  of  the  merchandise  was  in- 
Klnced  in  evidence  or  retained  by 
i  appraiser.  There  was  a  failure  to 
itain  the  protest  and  the  collector's 
lessment  must  stand  as  correct.  U. 
▼.  Eytinge  &  Co.  (1913)  4  Ct.  Cust. 
>p.  266,  distinguishing  Herrmann  y. 
S.  (C.  O.  1906)  145  Fed.  843,  and 
j:idegrift  &  Co.  v.  U.  S.  (1912)  3 
.  Cust  App.  219. 
rhere  was  sufficient  in  the  apprais- 
8  reports  or  the  collector's  letters, 
ken   together,  upon  which  to  predi- 


cate a  finding  of  fact  and  so  to  bring 
the  particular  statute  into  operation. 
Abraham  &  Straus  y.  U.  S.  (1914)  5 
Ct  Cust.  App.  311. 

The  testimony  of  a  single  witness 
unimpeached,  whether  or  not  corrob- 
orated by  other  circumstances  in  the 
case,  may  be  held  sufficient  to  sustain 
or  reverse  a  judgment.  Schmitt  v. 
U.  S.   (1914)  6  Ct  Cust  App.  312. 

Cited  without  definite  application, 
Hilton  V.  Merritt  (1884)  3  Sup.  Ct 
548,  652,  110  U.  S.  97,  28  L.  Ed.  83. 


5597.  (Act  Oct.  3,  1913,  c.  16,  §  III,  P.)  Failure  to  submit  to 
examination  or  to  produce  papers;  false  swearing;  penalty; 
forfeiture. 
P.  If  any  person  so  cited  to  appear  shall  neglect  or  refuse  to  at- 
nd,  or  shall  decline  to  answer,  or  shall  refuse  to  answer  in  writing 
ly  interrogatories,  and  subscribe  his  name  to  his  deposition,  or  to 
oduce  such  papers  when  so  required  by  a  general  appraiser,  or  a 
)ard  of  general  appraisers,  or  a  local  appraiser,  or  a  collector,  he 
lall  be  liable  to  a  penalty  of  not  less  than  $20  nor  more  than  $500 ; 
id  if  such  person  be  the  owner,  importer,  or  consignee,  the  appraise- 
ent  which  the  Board  of  General  Appraisers  or  local  appraiser,  or 
►Hector  where  there  is  no  appraiser,  may  make  of  the  merchandise 
lall  be  final  and  conclusive ;  and  any  person  who  shall  willfully  and 
>rruptly  swear  falsely  on  an  examination  before  any  general  ap- 
raiser,  or  Board  of  General  Appraisers,  or  local  appraiser  or  col- 
ctor,  shall  be  deemed  guilty  of  perjury ;  and  if  he  is  the  owner,  im- 
3rter,  or  consignee,  the  merchandise  shall  be  forfeited,  or  the  value 
lereof  may  be  recovered  from  him.    (38  Stat.  188.) 

See  notes  to  subdivisions  B  and  M  of  this  section,  ante,  §§  5519,  5594. 
This   provision,   originally  enacted  in  the   Customs  Administrative  Act   of 
June  10,  1890,  c.  407,  §  17,  26  Stat.  139,  was  designated  as  section  16,  and 
re-enacted  without  other  change,  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5, 
1909,  c.  6,  §  28,  36  Stat  100,  which  was  substantially  re-enacted  by  this  act 

Provisions  for  additional  duties  on  failure  to  submit  books,  etc.,  to  inspec- 
tion were  made  by  subdivisions  U,  V,  of  this  section,  post,  |§  5600,  5601. 

Notes  of  Decisions 


Refusal  to  answer  questions.— A  col- 
K?tor  may,  under  his  power  to  re- 
quidate  duties,  cite  an  importer  to 
ppear  for  examination,  and  for  his 
dlure  to  appear  he  is  subject  to  the 
enalty  imposed  by  this  section. 
k>mn  Hat  Co.  v.  U.  S.  (1914)  215 
'ed.  709,  132  C.  C.  A.  87,  affirming 
idgment  U.  S.  v.  Calhoun  (D.  C. 
911)  184  Fed.  499. 
Where  there  was  no  evidence  of  any 
[>ncealment  or  fraud  in  the  importa- 
ion,  or  of  the  absence  of  the  ordi- 
ary  means  of  ascertaining  the  mar- 
et  value  of  the  goods,  and  inquiry  as 
0  the  contract  price  for  the  future  de- 
very  of  goods  at  a  store  in  New  York, 
ree  of  all  charges  was  held  to  be 
rima  facie  incompetent  and  no  pen- 
Ity  was  incurred  by  refusal  to  an- 
wer.  U.  S.  v.  Doherty  (D.  C.  1886) 
7  Fed.  730. 


An  importer  refusing  to  answer  a 
proper  question  respecting  imported 
merchandise  has  not  complied  with 
the  requirements  of  law,  and  is  not 
entitled  to  a  reappraisement,  but  the 
original  appraisement  becomes  final 
and  conclusive  under  section  17  of  the 
act  above  named.  (1899)  22  Op.  Atty. 
Gen.  456. 

False  swearing.— Importer,  making 
affidavit  that  nothing  had  been  con- 
cealed or  suppressed  whereby  the 
United  States  might  be  defrauded,  held 
guilty  of  perjury  if  he  had  knowledge 
of  any  document  which,  if  known, 
would  have  led  the  United  States  to 
fix  the  customs  duties  higher  than 
those  based  on  the  values  stated  in 
the  consular  invoice.  U.  S.  v.  Salen 
(D.  C.  1914)  216  Fed.  420. 


I  5598.  (Act  Oct.  3,  1913,  c.  16,  §  III,  Q.)     Decisions  of  general 
appraiser;   filing;  publication  of  abstracts. 

Q.  All  decisions  of  the  general  appraisers  and  of  the  boards  of 
[eneral  appraisers,  respecting  values  and  rates  of  duty,  shall  be  pre- 
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served  and  filed,  and  shall  be  open  to  inspection  under  proper  reg^uh 
tions  to  be  prescribed  by  the  Secretary  of  the  Treasury.  All  dec 
sions  of  the  general  appraisers  shall  be  reported  forthwith  to  the  Se< 
retary  of  the  Treasury  and  to  the  Board  of  General  Appraisers  o 
duty  at  the  port  of  New  York,  and  the  report  to  the  board  shall  t 
accompanied,  whenever  practicable,  by  samples  of  the  merchandise  i 
question,  and  it  shall  be  the  duty  of  the  said  board,  under  the  dire< 
tion  of  the  Secretary  of  the  Treasury,  to  cause  an  abstract  to  be  mad 
and  published  of  such  decisions  of  the  appraisers  as  they  or  he  ma 
deem  important,  to  be  published  either  in  full,  or  if  full  publicatio 
shall  not  be  requested  by  the  Secretary  or  by  the  board,  tiien  by  a 
abstract  containing  a  general  description  of  the  merchandise  in  ques 
tion,  a  statement  of  the'  facts  upon  which  the  decision  is  based,  an< 
of  the  value  and  rate  of  duty  fixed  in  each  case,  with  reference,  when 
ever  practicable,  by  number  or  other  designation,  to  samples  deposite( 
in  the  place  of  samples  at  New  York,  and  such  abstracts  shall  b 
issued  from  time  to  time,  at  least  once  in  each  w-eek,  for  the  inf orma 
tion  of  customs  officers  and  the  public.     (38  Stat.  188.) 

See  notes  to  sabdivisions  B  and  M  of  this  section,  ante,  §§  5519,  5594. 
This   provision,  originally   enacted  in   the  Customs  Administrative    Act    o 
June  10,  1890,  c.  407,  §  18,  26  Stat.  139,  was  designated  as  section  17,  an< 
re-enacted  without  other  change,  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5 
1909,  c  6,  {  28,  36  Stat  101,  which  was  substantially  re-enacted  by  this  act. 

Notes  of  Decisions 

Decision   as   rule  of   action.  —  While  authority,   and  it  is  his   duty,    to   in- 

the  Treasury  Department  may  accept  struct   collectors   of   customs   to    wha 

decisions  of  the  board  of  general  ap-  extent,  if  at  all,  they  are  to  be  ^ided 

praisers  as  a  rule  of  action  to  be  fol-  by   the   conclusions,   general   doctrines, 

lowed  in  the  classification  of  other  im-  and  expressions  contained  in  any  opin- 

portations,  it  is  not  compelled  by  law  ion  by  the  board  of  general  appraisers, 

to  do   so.      (1893)  20  Op.  Atty.   Gen.  except    as    regards     the    merchandise 

648.  concerning     which    the     decision     was 

The  Secretary  of  the  Treasury  and  made.     Id. 

collectors    of    customs    are    bound    by  Where    there   is    conflict   between   a 

classification  decisions  of  the  board  of  decision  of  the  circuit  court  on  appeal 

general    appraisers,    when    unappealed  from  the  board  of  general  appraisers, 

from,  only  so  far  as  such  decisions  af-  and  a  subsequent  decision  of  the  board, 

feet  the  goods  immediately  before  the  the  Secretary  of  the  Treasury   should 

board  for  classification.     (1903)  25  Op.  give  greater  consideration  to  the  deci- 

Atty.  Gen.  81.  sion  of  the  court     Id. 

The  Secretary  of  the  Treasury  has 

§  5599.  (Act  Oct.  3,  1913,  c.  16,  §  III,  R.)  Assessment  of  ad  va- 
lorem duties. 
R.  Whenever  imparted  merchandise  is  subject  to  an  ad  valorem 
rate  of  duty,  or  to  a  duty  based  upon  or  regulated  in  any  manner 
by  the  value  thereof,  the  duty  shall  be  assessed  upon  the  actual 
mjarket  value  or  wholesale  price  thereof,  at  the  time  of  exportation 
to  the  United  States,  in  the  principal  markets  of  the  country  from 
whence  exported;  that  such  actual  market  value  shall  be  held  to  be 
the  price  at  which  such  merchandise  is  freely  offered  for  sale  to  all 
purchasers  in  said  markets,  in  the  usual  wholesale  quantities,  and 
the  price  which  the  seller,  shipper,  or  owner  would  have  received,  and 
was  willing  to  receive,  for  such  merchandise  when  sold  in  the  ordi- 
nary course  of  trade  in  the  usual  wholesale  quantities,  including  the 
value  of  all  cartons,  cases,  crates,  boxes,  sacks,  casks,  barrels,  hogs- 
heads, bottles,  jars,  demijohns,  carboys,  and  other  containers  or  cov- 
erings, whether  holding  liquids  or  solids,  and  all  other  costs,  charges, 
and  expenses  incident  to  placing  the  merchandise  in  condition,  packed 
ready  for  shipment  to  the  United  States,  and  if  there  be  used  for  cov- 
ering or  holding  imported  merchandise,  whether  dutiable  or  free, 
any  unusual  article  or  form  designed  for  use  otherwise  than  in  the 
bona  fide  transportation  of  such  merchandise  to  the  United  States, 
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itional  duty  shall  be  levied  and  collected  upon  such  material  or 
cle  at  the  rate  to  which  the  same  would  be  subjected  if  separately 
sorted.  That  the  words  "value/'  or  "actual  market  value/'  or 
nolesale  price/'  whenever  used  in  this  Act,  or  in  any  law  relating  to 
appraisement  of  imported  merchandise,  shall  be  construed  to  be  the 
Lial  market  value  or  wholesale  price  of  such,  or  similar  merchandise 
nparable  in  value  therewith,  as  defined  in  this  Act.    (38  Stat.  189.) 

See  notes  to  subdivisions  B  and  M  of  this  section,  ante,  §§  5519,  5594. 

These  provisions  were  substituted  for  provisions  of  the  same  nature  made  by 
the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  19,  26  Stat.  139, 
amended  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36 
Stat  101. 

Provisions  of  subdivision  S  of  this  section,  relating  to  withdrawal  of  goods 
from  bonded  warehouse,  are  set  forth  post,  §  5656. 

The  provisions  of  subdivision  T  of  this  section,  relating  to  burden  of  proof 
in  suits  for  enforcement  of  customs  laws,  are  set  forth  post,  §  5791. 

Section  19  of  the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  and- 
section  11  of  that  act,  were  substitutes  for  R.  S.  §  2907,  repealed  by  section  29 
of  that  act,  26  Stat.  141;  and  the  provisions  as  to  the  construction  of  the 
words  "value"  or  "actual  market  value"  were  substitutes  for  the  similar  pro- 
visions of  R.  S.  §  2952,  also  repealed  by  said  section  29. 

See  notes  to  subdivision  L  of  this  section,  ante,  §  5592. 

Notes  of  Deoisions 

Where  imported  merchandise  offered 
for  entry  has  depreciated  from  its  in- 
voice value,  the  rate  of  duty  is  to  be 
determined  by  considering  not  alone 
this  section,  but  effect  must  be  given 
section  5527,  ante,  and  the  duty  should 
not  be  assessed  in  any  case  upon  an 
amount  less  than  the  invoice  or  enter- 
ed value.  Ullman  v.  U.  S.  (1910)  1 
Ct  Cust.  App.  61. 

By  current  or  actual  market  value  or 
wholesale  price,  as  used  in  the  stat- 
ute, is  to  be  understood  the  amount  of 
money  the  article  commanded  in  the 
foreign  market  in  the  condition  in 
which  it  is  there  customarily  sold  and 
purchased.  (1884)  17  Op.  Atty.  Gen. 
633. 

See  note  on  "market  value"  under  § 
5591. 

4.  Determination  of  value.— The  or- 
ders of  the  secretary  of  the  treasury 
to  a  collector  fixing  the  time  at  which 
the  value  of  goods  imported  is  to  be 
taken,  for  the  purpose  of  estimating 
ad  valorem  duties,  are  no  justification 
to  the  collector  as  against  third  per- 
sons. Greely  v.  Thompson  (1850)  51 
U.  S.  (10  How.)  225,  13  L.  Ed.  397; 
Maxwell  v.  Griswold  (1850)  51  U.  S. 
(10  How.)  242,  13  L.  Ed.  405. 

Where  it  was  the  duty  of  the  ap- 
praiser, in  order  to  enable  him  to  fix 
the  duty  on  certain  imported  merchan- 
dise, to  inquire  into  the  value  thereof, 
he  was  entitled  to  the  aid  afforded  in 
such  inquiry  by  the  production  of  a 
true  and  correct  invoice.  Hoeninghaus 
v.  U.  S.  (1899)  19  Sup.  Ct.  305,  172  U. 
S.  622,  43  L.  Ed.  576. 

In  determining  the  dutiable  market 
value  of  imported  merchandise,  it  is 
within  the  authority  of  the  designated 
customs  officers  to  inquire  into  the 
origin  of  disputed  items  claimed  by  the 
importers  to  be  commissioned  and 
charges,  and  to  ascertain  whether  they 
are  truly  such,  or  part  of  the  whole- 


Historical. 

"Ad    valorem"   defined. 

Market  value  in  generaL 

Determination   of   value. 

Coverings,   containers,  etc. 

Containers  of  liquids. 

AddlUonal   duty. 

Costs,    charges,   and   expenses. 

Decisions  under  former  statutes. 

Increase  in  value  and  decrease  in 

quantity. 

i.  HIstorlcalw— Review  of  legislation 
ing  the  basis  for  estimating  ad  va- 
'em  duties,  passed  prior  to  Act 
irch  3,  1883  (22  Stat.  488).  (1884) 
Op.  Atty.  Gen.  633. 

L  ''Ad  valorem"  defined.— The  term 
d  valorem,"  as  used  in  the  customs 
¥8,  does  not  always  mean  the  actual 
lue  of  the  article  at  the  place  of  ex- 
rtation.  U.  S.  v.  Clement  (D.  C. 
43)  Fed.  Cas.  No.  14,815. 

3.  Market  value  In  general.  — The 
irket  value  of  imported  goods  for 
rpose  of  assessing  customs  duties  is 

be  determined  by  the  general  mar- 
t  value  of  goods  of  the  same  de- 
ription,  without  reference  to  the  fact 
at  the  goods  cost  the  particular  im- 
Tter  a  less  amount  because  of  spe- 
ll advantages  which  he  had.     Muser 

Magone    (1894)    155  U.   S.  240,  15 
ip.  Ct.  77,  39  L.  Ed.  135. 
"Actual   market  value"   is   the  price 

which  the  manufacturer  holds  his 
ods  for  sale  in  ordinary  course  of 
ade.  In  re  Six  Cases  of  Silk  Hib- 
ns  (D.  C.  1869)  Fed.  Cas.  No.  12,- 
.4. 

**Market  value"  is  the  price  at  which 
e  manufacturer  holds  the  goods  for 
le,  and  which  purchasers  are  willing 

pay  in  the  ordinary  course  of  trade, 
id  evidence  is  not  admissible  to  show 
at  there  was  not  in  fact  such  an  ac- 
al  market  value.  U.  S.  v.  Sixteen 
Fises  of  Silk  Ribbons  (D.  C.  1870) 
Bd.  Cas.  No.  16,301. 


(6739} 


5599 


COLLECTION  OP  DUTIDB  UPON  IMPORTS 


(Tit.  3^ 


sale  price  which  the  importers  paid  for 
the  merchandise.  U.  8.  y.  Kenworthy 
(1895)  6»  Fed.  904,  16  C.  C.  A.  61, 
reversiDg  judgment  (D.  C.  1894)  69 
Fed.  570. 

Under  this  section,  requiring  ap- 
praised value  to  include,  besides  cov- 
erings, etc.,  "all  other  costs,  charges 
and  expenses  incident  to  placing  the 
merchandise  in  condition,  packed  ready 
for  shipment  to  the  United  States,"  an 
invoice  item  described  as  a  "convert- 
er's commission"  was  so  included. 
Held,  that  this  inclusion  was  proper, 
so  far  as  it  covered  converters*  serv- 
ices in  having  the  goods  dyed  and  fiUi- 
ished,  and  in  the  absence  of  evidence 
to  the  contrary  it  would  be  presumed 
.to  be  correct  as  to  any  other  elements 
of  the  item.  N.  Erlanger,  Blumgart  & 
Co.  V.  U.  S.  (1907)  154  Fed.  949,  83 
0.  C.  A.  463,  affirming  judgment  (0.  O. 
1907)   152  Fed.  576. 

This  section,  providing  in  effect  that 
imported  merchandise  subject  to  an  ad 
valorem  duty  shall  be  valued  in  the 
condition  in  which  it  is  imported,  re- 
quires that  the  value  of  the  added 
threads  should  be  computed.  Quain- 
tance  v.  U.  S.  (1911)  2  Ct.  Gust  App. 
215. 

Under  prior  law,  see  (1890)  19  Op. 
Atty.  Gen.  602. 

5.  Coverings,  containers,  etc.— Choc- 
olate and  cocoa  dutiable,  including 
covering,  see  paragraph  231. 

Cigarettes  dutiable,  including  wrap- 
pers, see  paragraph  185. 

Duty  on  bottles  at  same  rate  as  con- 
tents, etc.,  see  {  5291,  par.  83,  ante. 

Eggs  frozen  dutiable,  including  wrap- 
pers, see  paragraph  263. 

Peas  in  cartons,  papers,  etc.,  dutia- 
ble, including  weight  of  covering,  see 
paragraph  20^. 

Picture  frames  held  not  dutiable  as 
coverings.     See  S  5291,  par.  176,  ante. 

Poultry  dutiable,  including  covering, 
see  paragraph  229. 

These  spools  were  not  designed  for 
use  otherwise  than  in  the  bona  fide 
transportation  of  the  artificial  silk 
yam  which  they  contained,  and  as  used 
they  entered  into  the  cost  and  value 
of  their  contents  as  appraised  and  as- 
sessed for  duty.  They  are  not  "con- 
tainers or  coverings"  as  those  terms 
appear  in  this  section,  and  they  are  not 
ratable  for  duty  as  a  separate  entity 
under  the  fundamental  rule  that  for- 
bids double  taxation.  They  are  dutia- 
ble as  a  part  of  the  contents  them- 
selves. Karthaus  v.  Frick  (C.  C. 
1840)  Fed.  Cas.  No.  7,616;  U.  S.  v. 
Ringk  &  Co.  (1913)  4  Ct.  Cust.  App. 
349;  Same  v.  Vandegrift  &  Co.  (1913) 
Id.  355. 

Under  Act  July  24,  1897,  c.  11.  S  1, 
Schedule  G,  par.  281,  providing  for  a 
duty  on  chocolate,  and  that  "the 
weight  and  value  of  all  coverings  oth- 
er than  plain  wooden  shall  be  included 
in  the  dutiable  weight  and  value" 
thereof,  the  dutiable  value  of  chocolate 
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packed  in  tin  boxes  should  be  arrived 
at  by  adding  the  number  of  pounds  of 
the  chocolate  and  the  tin  coverings 
and  the  outside  wooden  boxes  in  wiudi 
it  is  packed  for  transit  should  not  1h 
included,  pursuant  to  the  method  oi 
estimating  the  value  prescribed  by  thii 
section,  since  the  later  statute  plainly 
intends  that  the  wooden  covering 
should  be  free  from  duty,  and  the  in 
terior  coverings  alone  treated  for  dut: 
purposes  as  if  they  were  chocolate,  r? 
S.  V.  Volkmann  (1901)  107  Fed.  109 
46  C.  C.  A.  169,  affirming  judgmen 
Volkman  ▼.  U.  S.  (C.  C.  1900)  91 
Fed.  264. 

Ordinarily  the  containers,  covering^a 
and  packing  charges  of  goods  subjec 
to  a  specific  duty  are  not  dutiable  on 
less  expressly  provided  for  by  act  o 
Congress,  as  in  the  case  of  bottles 
James  A.  Hayes  &  Co.  v.  U.  S.  (1906 

150  Fed.  63,  80  C.  C.  A.  17,  writ  o 
certiorari  denied  U.  S.  v.  James  A 
Hayes  &  Co.  (1907)  28  Sup.  Ct  261 
207  U.  S.  595,  52  Lr.  Ed.  356. 

Paper  articles,  resembling  pocket 
books  in  outward  appearance,  contain 
ed  pockets  filled  with  needles,  aii( 
they  were  completed  structures  befon 
the  needles  were  added.  Held,  tha 
they  were  not  dutiable  as  coverings  o 
the  needles,  nor  dutiable  as  entiretie 
composed  of  paper  and  metal  (nee 
dies),  but  that  they  and  the  needle 
they  contained  should  be  classified  sep 
arately,  as  though  imported  independ 
ently.  U.  S.  v.  Dieckerhoff,  Raffloe 
&  Co.  (1908)  160  Fed.  449.  87  C.  C 
A.  410,  affirming  judgment  Dieckerhofl 
Raffloer  &  Co.  v.  U.  S.   (C.  C.  1907; 

151  Fed.  957. 

A  charge  of  a  specific  duty  upon  ai 
article  in  a  particular  form  or  vesse 
is  a  charge  upon  the  whole  article,  ai 
described,  including  the  vessel  or  ma 
terial  described  as  containing  it.  Karth 
aus  V.  Frick  (C.  C.  1840)  Fed,  Cas 
No.  7,615. 

This  section,  In  requiring,  as  to  Im 
ported  merchandise  subject  to  a  dut: 
regulated  by  its  value,  the  inclusion  ii 
such  value  of  the  cost  of  the  cover- 
ings,  provides  no  method  for  appor 
tioning  the  cost  of  the  coverings  whei 
they  contain  merchandise  of  different 
kinds.  Held,  that  such  method  of  ap' 
portionment  must,  be  adopted  as  seemi 
most  equitable  and  just,  and  that,  witt 
regard  to  hosiery  in  lots  of  different 
values,  contained  in  the  same  outside 
cases,  where  each  dozen  of  the  hosier) 
occupied  about  the  same  space,  the 
cost  of  the  cases  should  be  distribute<i 
among  the  different  lots  according  to 
the  number  of  dozens  of  the  hosier) 
and  not  according  to  value.  Rice  v.  U. 
S.  (C.  C.  1892)  123  Fed.  195. 

Tin  match  boxes,  containing  high- 
grade  matches,  and  used  to  protect 
them  from  dampness  and  accidental 
ignition,  and  being  of  the  usual  quali- 
ty and  shape,  and  like  those  in  whicb 
similar  matches  are  gold  abroad,  in^ 
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ocsidered  as  designed  for  the  bona 
t.ran8portation  of  the  matches,  and 
dutiable.  Appeal  of  Slattery  (C. 
8^)  59  Fed.  460. 
laes  containing  needles,  imported 
A  entirety,  and  designed  to  be  sold 
'furnished  needle  cases,"  must,  be 
3i£ed  as  integral  articles,  according 
bbeir  components  of  chief  value, 
i&maker  y.  Cooper  (C.  O.  1895) 
red.  466. 

determining  the  market  value  of 
article  purchased  abroad  in  usual 
wrings,  such  as  oats  in  bags,  the  act 
lires  that  the  value  of  the  article 

'whole,  including  the  covering,  shall 
:aken,  though  the  covering,  if  sep- 
ely  imported,  would  be  free  of  duty. 
5.  V.  Wood  (C.  O.  1898)   85  Fed. 

cture  frames  of  wood,  fitted  to  the 
ares,  are  incidents  of  the  pictures 

dutiable  at  the  same  rate,  as  part 
their  value,  and  not  separately,  lis 
lufactures  of  wood.  Hensel  v.  U. 
[C.  C.  1899)  91  Fed.  523. 
Lass  jars  containing  preserves  and 
ling  one  pint  or  less  held  not  viols, 

dutiable  as  part  of  the  market 
le  of  the  merchandise  as  provid- 
»y  the  terms  of  this  section.  Smith 
r.  S.  (C.  O.  1899)  91  Fed.  757. 
ottles  holding  more  than  one  pint 
nerchandise  subject  to  an  ad  valo- 

duty  are  not  themselves  subject  to 
T.  Merck  v.  U.  S.  (C.  C.  1899) 
Fed.  432. 

B  to  importations  of  goods  in  hot- 
,  which  are  dutiable  under  one  pro- 
on  of  the  tariff  act  and  the  bottles 
er  another,  the  value  of  the  cases 
taining  the  goods  should  be  distrib- 
i  between  the  bottles  and  their 
tents  according  to  the  value  of  each, 

value  of  the  bottles  for  this  pur- 
e  being  inclusive  of  the  cost  of 
ir  fittings,  consisting  of  corks,  caps, 
Bules,  labels,  and  wiring.  Francis 
Leggett  &  Co.  v.  U.  S.  (C.  C.  1905) 

Fed.  970. 

reappraisement  return  by  a  board 
ireneral  appraisers  as  to  the  value 
imported  chocolate  failed  to  state 
Jther  the  value  of  the  coverings  was 
uded  in  the  value  stated  in  the  re- 
Q.  Held,  that  it  should  be  presum- 
that  such  value  was  included,  not- 
hstanding  that  Tariff  Act  July  24, 
7,  c.  11,  §  1,  Schedule  G,  par.  281, 
vides  that  the  dutiable  value  of 
colate  shall  not  include  the  value 
plain  wooden  coverings.  U.  S.  v. 
>mas  Leeming  &  Co.  (C.  C.  1907) 
\  Fed.  489. 

he  term  "coverings"  extends  to  con- 
ners  of  liquids  and  similar  sub- 
Dces,  such  as  tins,  kegs,  jars,  and 
rines.  Kimpton  v.  U.  S.  (C.  O. 
«)  165  Fed.  236,  237,  reversed 
09)  171  Fed.  78,  96  C.  C.  A.  182, 
I  affirm^  (1909)  171  Fed.  79,  96  O. 
A.  183. 
relatin  capsules^  containing  a  medi- 


cine are  not  "coverings,"  within  the 
meaning  of  the  tariff  laws,  not  being 
for  transportation,  but  an  essential 
part  of  the  article.  U.  S.  v.  Lehn  & 
Fink  (C.  C.  1909)  172  Fed.  171. 

The  clause  "shall  not  be  dutiable  un- 
less their  contents  are  dutiable"  in  a 
proviso  to  paragraph  195,  Act  1909, 
does  not  afiSrmatively  or  otherwise  im- 
pose any  duties.  U.  S.  v.  Matagrin 
(1911)  1  Ct  Cust  App.  309. 

The  proviso  to  paragraph  195,  Act 
1909,  is  perhaps  broader  than  it  was 
necessary  to  make  it,  but  it  is  apt 
nevertheless,  and  it  is  held  to  have 
been  intended  to  save  for  operation 
this  section,  making  dutiable  other  con- 
tainers than  those  enumerated  in  para- 
graph 195.    Id. 

In  view  of  the  legislative  history  of 
the  clause  and  its  judicial  interpreta- 
tion, and  in  view  of  the  common  signifi- 
cance of  the  language  employed,  the 
cylindrical  containers  as  described  in 
paragraph  151,  §  1,  Act  1909,  cannot  be 
taken  to  remove  small  tin  cans  with 
contents  of  tomatoes  and  of  tomato 
sauce  from  the  operation  of  this  sec- 
tion, though  these  tins  are  cylindrical  in 
shape  and  they  were  dutiable  ad  va- 
lorem under  this  section.  U.  S.  v.  Gar- 
ramone  (1911)  2  Ct  Cust  App.  30. 

Where  the  containers  are  cylindrical 
iron  drums  that  it  is  necessary  to  cut 
into  two  parts  in  order  to  remove  their 
contents,  and  when  so  .cut  in  two  appear 
to  have  no  value  and  do  not  enter  into 
or  become  a  part  of  the  merchaudise 
of  this  country  for  any  purpose  what- 
ever, they  are  not  dutiable  under  para- 
graph 151,  Act  1909,  as  cylindrical  or 
tubular  tanks  or  vessels  for  containing 
purposes  and  separately  from  their  con- 
tents, but  rather  as  usual  containers 
possessing  no  value  apart  from  their 
contents,  and  their  value  should  be  as- 
sessed along  with  the  contained  mer- 
chandise at  ad  valorem  rates  under  par- 
agraph 3,  pursuant  to  this  section.  U. 
S.  V.  Braun  Chemical  Co.  (1911)  2  Ct 
Cust  App.  57. 

The  provisions  of  existing  law  relative 
to  containers  impose  a  duty,  for  exam- 
ple, on  boxes,  as  boxes  alone,  when 
these  are  imported  as  merchandise. 
When  they  are  brought  in  as  usual  con- 
tainers of  ad  valorem  goods  they  are 
subject  to  the  specific  administrative 
provision  applicable  to  them  when  used 
in  that  way;  and  boxes  covered  with 
surface-coated  paper  and  composed 
whoUy  or  in  chief  value  of  paper  or 
papier-m&ch6,  containing  nettings,  are 
dutiable  under  this  section,  as  usual 
containers.  Spielman  v.  U.  S.  (1911)  2 
Ct  Cust.  App.  61. 

This  section  makes  provision  for  a 
duty  on  containers,  but  paragraph  195  of 
Act  1909  carries  a  specific  provision  for 
certain  sorts  of  containers,  and  lacquer- 
ed metal  boxes,  with  compartments  and 
hinged  lids,  containing  paints,  though 
the  lids  be  used  as  palettes,  are  dutiable 
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under  that  paragraph.  Illfelder  &  Co. 
V.  U.  S.  (1911)  2  Ct.  Gust  App.  299. 

On  a  review  of  the  dedrions  and  aft- 
er allowing  due  weight  to  the  fact  that 
there  has  been  a  legislative  adoption  of 
a  long-continuing  customs  practice,  it 
is  held  that  the  value  of  dutiable  cov- 
erings should  be  added  in  determining 
the  proper  dividend  to  be  used  for  as- 
certaining the  rate  of  duty.  The  value 
of  the  coverings  should  be  added  to  the 
value  per  se  of  the  cement;  but  in  the 
absence  of  express  provision,  may  not 
be  considered  in  determining  the  weight 
of  the  merchandise.  U.  S.  v.  Francklyn 
(1913)  4  Ct  Cust.  App.  54. 

The  legislative  history  of  this  para- 
graph makes  it  clear  that  containers 
under  paragraph  195,  Act  1909,  are  such 
as  are  ordinarily  employed  in  the  trans- 
portation of  merchandise.  The  goods 
of  the  importation  are  not  containers 
in  that  sense.  Woolworth  &  Co.  v.  U. 
S.  (1913)  4  Ct  Cust  App.  242. 

The  importer  of  woolens  incurred  cer- 
tain costs  for  their  inspection  and 
damping  m  London  and  the  collector 
added  these  costs  to  the  entered  value. 
In  this  he  exceeded  his  authority. 
These  costs  so  incurred  are  not  charg- 
es and  expenses  incident  to  placing  the 
merchandise  in  condition  packed  ready 
for  shipment  to  the  United  States,  as 
provided  for  in  this  section.  U.  S.  v. 
Van  Ingen  &  Co.  (1914)  6  Ct  Cust 
App.  432,  distinguishing  Same  v.  Sping- 
arn  Bros.  (1913)  5  Ct  Cust  App.  2. 

The  dutiable  value  of  dry  colors,  or 
paints  in  the  form  of  a  fine  powder, 
imported  in  air-tight  kegs,  barrels, 
casks,  and  tins,  includes  the  value  of 
the  containers  under  Act  1897,  as 
shown  by  this  section.  Cassela  Color 
Co.  V.  U.  S.  (1916)  6  Ct  Cust  App. 
405,  distinguishing  Austin,  Nichols  & 
Co.  V.  Same  (1909)  171  Fed.  79.  96 
C.  C.  A.  183,  and  Austin  v.  Same  (1911) 
1  Ct  Cust  App.  465. 

6.  Containers  of  liquids.— Glass  bot- 
tles filled  with  merchandise  liable  to 
ad  valorem  duties  cannot  be  regarded 
as  "coverings"  in  view  of  the  elaborate 
provision  made  by  Act  Aug.  27,  1894, 
c.  348,  28  Stat  508,  for  a  specific  tax 
on  glass  bottles,  filled  or  unfilled,  wheth- 
er their  contents  are  subject  to  ad 
valorem  or  specific  duties.  U.  S.  v. 
Austin  NichoUs  &  Co.  (1902)  22  Sup. 
Ct.  918,  186  U.  S.  298,  46  L.  Ed.  1173. 

This  section  does  not  apply  to  filled 
bottles  containing  olive  oil,  which  is 
subject  to  a  specific  duty,  though  filled 
bottles  are  specifically  enumerated  as 
subject  to  an  ad  valorem  duty  in  Tariff 
Act  July  24.  1897,  c.  11,  {  1,  Schedule 
B,  par.  99.  James  A.  Hayes  &  Co.  v. 
U.  S.  (1906)  150  Fed.  63,  80  C.  C.  A. 
17,  writ  of  certiorari  denied  TJ.  S.  v. 
James  A.  Hayes  &  Co.  (1007)  28  Sup. 
Ct  261,  207  U.  S.  595,  52  L.  Ed.  356. 

The  value  of  stone  bottles  filled  wifh 
ad  valorem  goods  (ink)  should  not  be 
added  to  the  dutiable  value  of  their  con- 
tents,  to   make   up  the   dutiable   value 
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of  the  imported  merchandise;  such  bot~ 
tics  not  being  "coverintcs,"  within  the 
meaning  of  the  act  Kimpton  v.  U.  EL 
(1909)  171  I'ed.  78,  96  C.  C.  A  182, 
reversing  judgment  (C.  C.  1906)  165 
Fed.  236.  See  (1911)  1  Ct  Cust  App. 
477. 

The  provision  that  the  value  of  ''cas- 
es ♦♦  ♦  and  similar  coverings"  shall 
be  added  to  the  dutiable  value  of  theiz 
contents  includes  tin  cans  and  stone- 
ware receptacles.  Austin,  Nichols  & 
Co.  v.  U.  S.  (1909)  171  Fed.  79,  96  C. 
C.  A.  183,  affirming  judgment  Kimptov 
v.  Same  (C.  C.  1908)  165  Fed.  236. 

The  duties  on  filled  glass  bottles,  pre- 
scribed by  Act  March  3,  1883,  c.  121 
Schedule  B,  22  Stat.  495.  were  not  re- 
pealed by  the  provision  that  the  duty  or 
ad  valorem  goods  shall  be  assessed  up- 
on their  actual  market  value,  indudini 
the  value  of  "all  cartons,  cases,  crates 
boxes,  sacks,  and  coverings  of  ans 
kind."  U.  S.  v.  Austin  Nicholls  &  Co 
(1902)  22  Sup.  Ct.  918,  186  U.  S.  2»8 
46  L.  Ed.  1173. 

Containers  of  liquids  or  semiliquidf 
do  not  come  within  the  descriptive  lan- 
guage "cartons,  cases,  crates,  boxes, 
and  coverings  of  any  kind."  Austin  ▼, 
U.  S.  (1911)  1  Ct  Cust  App.  465. 

The  construction  of  section  19,  Cus- 
toms Administrative  Act  1890,  has  been 
established  in  the  light  of  the  rule 
ejusdem  generis,  and  the  containen 
named  have  been  limited  to  covering! 
of  dry  or  solid  merchandise.  U.  S.  v. 
Peabody  &  Co.  (1912)  3  Ct  Cust 
App.  130. 

7.  Additional  duty.— Small  glass  jars 
without  necks,  having  straight  inside 
walls  and  metal  tops,  are  not  unusuaJ 
coverings  for  Roquefort  cheese,  nor  cri 
they  be  classified  as  bottles  or  bottle 
glassware,  under  paragraph  103  of  Ad 
Oct  1,  1890.  U.  S.  V.  Leggett  (1895) 
66  Fed.  300.  13  C.  C.  A.  448. 

CJoverings  or  cases  made  of  silk,  leath- 
er, or  paper,  and  containing  needles, 
such  cases  being  ornamental  articles, 
arranged  as  permanent  receptacles  foi 
the  needles,  are  dutiable  according  to 
their  component  material  of  chief  value, 
as  manufactures  of  silk,  leather,  oi 
paper,  and  are  not  entitled  to  free  en- 
try, as  usual  coverings  of  the  needles, 
under  this  section.  U.  S.  v.  MathowB 
(1897)  78  Fed.  345,  24  C.  C.  A.  127. 

The  "additional  duty"  provided  for 
unusual  coverings  used  "otherwise  than 
in  the  bona  fide  transportation"  of  their 
contents  to  the  United  States  is  not  a 
substitute  for  the  usual  duty  on  cover- 
ings which  accrues  by  Including  their 
cost  in  the  dutiable  value  of  their  con- 
tents, as  also  provided  in  said  section; 
but  both  duties  should  be  imposed,  the 
latter  because  the  coverings  subserve 
a  use  in  transportation,  and  the  former 
because  they  subserve  an  additional 
use  after  transportation.  V^  S.  v.  Park 
&  Tilford  (1907)  152  Fed.  142,  81  C.  C. 
A.  360,  reversing  judgment  (C.  C.  1906) 
142  Fed.  202. 
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heap  cups  and  saucers  were  import- 
in  paper  boxes,  closed  by  brass 
ps,  each  box  containing  only  a  sin- 
I>air,  wrapped  in  tissue  paper.  Held, 
er  the  provision,  that  the  coverings 
imported  goods  designed  for  use 
sr  than  in  the  bona  fide  transporta- 
L  of  the  goods  shall  pay  a  duty,  if 
I  coverings  were  intended  for  use  in 
isportation  only,  and  for  no  other 
,   and  were  not  intended  to  enhance 

value,  increase  the  sale,  or  facilitate 

selling,  they  were  free;  otherwise, 
y  were  subject  to  duty.  Meyer  v. 
>per  (C.  C.  1890)  44  Fed.  55. 
ITooden  cases  with  cardboard  parti- 
18,  in  which  opal  glass  bottles  were 
•ked  and  imported,  are  not  subject  to 
litional  duty  as  "unusual  coverings," 
as  designed  for  any  other  use  than 

bona  fide  transportation  of  said  bot- 
i.  U.  S.  v.  Richards  (C.  C.  1895) 
Fed.  730. 

Vliere  needles  not  subject  to  duty 
I  imported  in  cases  of  a  form  in 
ich  they  have  been  imported  for 
in  16  to  20  years,  the  court  will  not 

justified  in  finding  that  such  cases 
re  designed  for  a  different  use. 
erefore  they  are  admissible  free,  and 
t  subject  to  duty  according  to  the 
terials  of  which  they  are  made. 
Ltthews  V.  U.  S.  (C.  C.  1896)  72  Fed. 

^rass  boxes  for  mourning  plus, 
>ugh  costing  more  than  the  pins,  held 

be  not  imusual  coverings,  and  not 
erefore  subject  to  separate  or  addi- 
nal  duty.     Dieckerhoff  v.  U.  S.   (C. 

1897)  84  Fed.  443. 
jrlass  tubes,  in  which  chloride  of  ethyl, 
ed  by  surgeons  and  dentists  as  a 
ltd  ansesthetic,  is  imported,  are  so 
Lde  that  the  liquid,  which  is  very 
latile,  can  be  directly  applied  there- 
>m  in  the  form  of  a  spray  or  vapor  (o 
e  part  to  be  treated,  being  volatilized 

the  warmth  of  the  hand.  After  the 
Dtents  are  exhausted,  the  tubes  are 
>rthless,  and  are  thrown  away.  Held, 
at  the  fact  of  such  use  does  not  ren- 
r  the  tubes  separately  dutiable  as  an 
lusual  form  of  holding  or  covering  de- 
nned for  use  otherwise  than  in  the 
na  fide  transportation  of  the  liquid. 

re  Hempstead  (C.  C.  1899)  96  Fed. 

Certain  patent  tin  cases  or  chests 
lown  as  'Toohey's  Patent  Excelsior 
^a  Caddies,"  which  are  used  as  cov- 
ings in  the  transportation  of  tea,  and 
lich,  after  having  subserved  that  pur- 
)se,  are  used,  and  are  designed  to  be 
ed,  for  other  purposes,  are  subject  to 
iditional  duty.  Jackson  v.  Siegfried 
:.  C.  1901)  126  Fed.  837. 
Where  boxes  used  as  coverings  for 
iported  tobacco  were  not  the  usual 
verings  in  which  such  tobacco  was 
iported,  but  were  of  no  value,  and 
^re  thrown  away  or  destroyed  after 
e  tobacco  had  been  removed,  they 
sre  not  taxable  under  additionail  duty 


provision.  La  verge  v.  U.  S.  (C.  C. 
1902)   119  Fed.  481. 

So-called  furnished  needle  cases,  con- 
sisting of  books  or  cases  for  holding 
needles  during  transportation  and  while 
the  needles  in  them  are  being  used,  are 
not  usual  coverings,  being  used  other- 
wise than  in  bona  fide  transportation  of 
the  needles.  Guthman,  Solomons  &  Co. 
V.  U.  S.  (C.  C.  1906)  148  Fed.  332. 

Congress  will  not  be  presumed  to  have 
intended  an  importer  could  bring  in  free 
of  duty  durable  metal  drums  of  consid- 
erable value  containing  creosote  oil,  and 
mingle  these  drums  when  emptied  of 
their  contents  with  other  articles  of 
commerce  in  the  trade  of  the  United 
States;  and  such  metal  drum  contain- 
ers are  dutiable.  Pacific  Creosoting 
Co.  V.  U.  S.  (1911)  1  Ct.  Cust  App. 
312. 

To  be  admitted  free  of  duty  as  a  con- 
tainer of  merchandise  on  which  a  spe- 
cific duty  is  imposed,  an  article  should 
not  only  be  a  container,  but  should  be 
the  usual  container  employed  in  trans- 
porting the  goods.  The  importer  fail- 
ed to  overcome  by  a  preponderance  of 
evidence  the  presumption  of  the  cor- 
rectness of  the  collector's  finding  that 
the  beams  in  question  were  unusual 
containers,  if  Containers  they  were,  and 
therefore  that  presumption  must  pre- 
vail. Further,  it  is  admitted  that  the 
beams  were  designed  for  some  other  use 
than  the  bona  fide  transportation  of 
the  merchandise  to  the  United  States. 
Under  such  circumstances  additional 
duty  would  have  been  properly  assess- 
able on  the  beams  even  if  they  had  been 
within  the  category  of  containers  de- 
scribed by  this  section.  U.  S.  v.  Stirn 
(1912)  3  Ct.  Cust.  App.  62. 

The  law  does  not  contemplate  that 
these  coverings,  whose  only  design, 
purpose,  or  use  other  than  for  trans- 
portation is  for  displaying  the  harmon- 
icas, should  pay  additional  duty.  The 
provision  for  additional  duty  must  be 
taken  to  be  intended  to  prevent  the 
importation,  under  the  guise  of  cover- 
ings or  containers,  of  unusual  articles 
having  a  substantial,  material,  and  val- 
uable use  for  other  purposes  than 
merely  holding  or  covering  merchan- 
dise in  the  bona  fide  transportation 
thereof.  U.  S.  v.  Hohner  (1913)  4  Ct. 
Cust.  App.  122. 

8.  Costs,    charges,    and    expenses.— 

Where  an  importer  has  caused  rice 
purchased  abroad  by  him  to  be  ground 
before  shipment  into  granules  of  suffi- 
cient fineness  to  entitle  it,  under  the 
rulings  of  the  treasury  department,  to 
be  entered  at  a  lower  rate  of  duty 
than  unground  rice,  the  cost  of  gran- 
ulation forms  part  of  the  dutiable  val- 
ue of  the  article,  and  cannot  be  de- 
ducted therefrom  by  the  importer  as  a 
nondutiable  charge.  Bullock  v.  Ma- 
gone  (C.  C.  1889)  39  Fed.  191. 

A  royalty  fee  paid  for  use  of  ma- 
chinery, which  formed  no  part  of  its 
price  held  not  a  part  of  its  dutiable 
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value.  U.  S.  ▼.  Leigh  (G.  G.  1889)  89 
Fed.  764,  765. 

The  export  tax  imposed  by  a  foreign 
government  is  not  one  of  the  "costs, 
charges,  and  expenses"  referred  to  in 
this  section.    (1894)  21  Op.  Atty.  Gen. 

loa 

9.  Decisions   ander  former  statutes. 

—See  Sampson  v.  Peaslee  (1857)  20 
How.  671,  575,  15  K  Ed.  1022;  Knight 
V.  ScheU  (1860)  65  U.  S.  (24  How.) 
526,  16  L.  Ed.  760  (affirming  [G.  G. 
1860]  Fed.  Cas.  No.  7,887);  Belcher 
V.  Linn  (1860)  65  U.  S.  (24  How.) 
533,  16  L.  Ed.  758;  Kimball  v.  GoUec- 
tor  (1870)  77  U.  S.  (10  Wall.)  436.  19 
L.  Ed.  964;  Arthur  v.  Goddard  (1877) 
96  U.  S.  145,  24  L.  Ed.  814;  Schmidt 
V.  Badger  (1883)  1  Sup.  Gt  530,  533, 
107  U.  S.  85,  27  K  Ed.  328;  Arthur  v. 
Pastor  (1883)  109  U.  S.  139,  3  Sup. 
Gt.  96,  27  L.  Ed.  882;  Oberteuffer  v. 
Robertson  (1886)  6  Sup.  Gt  462,  466, 
467,  116  U.  S.  499,  29  L.  Ed.  706  (re- 
versing judgment  [G.  G.  1885]  24  Fed. 
852);  Robertson  v.  Downing  (1888) 
127  U.  S.  607,  8  Sup.  Gt.  1328,  1329, 
32  L.  Ed.  269;  Badger  v.  Gusimano 
(1889)  130  U.  S.  39,  9  Sup.  Gt  431, 
432,  32  L.  Ed.  851;  Robertson  v. 
Frank  Bros.  Co.  (1889)  132  U.  S.  17, 
10  Sup.  Gt  5,  33  L.  Ed.'  236;  Same  v. 
Bradbury  (1889)  132  U.  S.  491,  10 
Sup.  Gt  158,  as  L.  Ed.  405;  U.  S.  v. 
Kenworthy  (1895)  68  Fed.  904,  16  G. 
G.  A.  61  (reversing  judgment  [D.  G. 
1894]  59  Fed.  570) ;  Magone  v.  Origet 
(1895)  70  Fed.  778,  17  G.  G.  A.  363; 
Benkard  v.  Schell  (G.  G.)  Fed.  Gas. 
No.  1,307;  Tappan  v.  U.  S.  (G.  G. 
1822)  Fed.  Gas.  No.  13,749;  U.  S.  v. 
May,  Id.  15,752;  Karthaus  v.  Frick 
(G.  G.  1840)  Fed.  Cas.  No.  7,615; 
Armstrong  v.  Hoyt  (G.  G.  1841)  Fed. 
Gas.  No.  544a;  Hoffman  v.  Williams 
(G.  G.  1842)  Fed.  Cas.  No.  6,579;  Al- 
fonso V.  U.  S.  (G.  C.  1843)  Fed.  Gas. 
No.  188;  Grinnell  v.  Lawrence  (G.  G. 
1848)  Fed.  Gas.  No.  5,831;  Brune  v. 
Marriott  (G.  G.  1849)  Fed.  Gas.  No. 
2,052;  Wilbur  v.  Lawrence  (G.  G. 
1851)  Fed.  Cas.  No.  17,635;  Wilson  v. 
Maxwell,  Id.  17,824;  Norcross  v.  Gree- 
ly  (C.  G.  1852)  Fed.  Cas.  No.  10,294; 
Barnard  v.  Morton  (G.  G.  1853)  Fed. 
Gas.  No.  1,005;  Griswold  v.  Maxwell, 
Id.  5,838;  Gant  v.  Peaslee  (C.  C. 
1855)  Fed.  Gas.  No.  5,212;  Millar  v. 
MiUar,  Id.  9,546;  MunseU  v.  Maxwell, 
Id.  9,932;  Vaccari  v.  Same,  Id.  16,810; 
Warren  v.  Peaslee,  Id.  17,198;  For- 
man  v.  Peaslee  (G.  G.  1857)  Fed.  Cas. 
No.  4,941;  Gibb  v.  Washington  (C.  G. 
1858)  Fed.  Cas.  No.  5,380;  Riess  v. 
Redfield  (G.  G.  1859)  Fed.  Gas.  No. 
11.821;  Bliss  v.  Same  (G.  G.  1860) 
Fed.  Cas.  No.  1.549;  Davidson  v.  Dra- 
per (C.  G.  1867)  Fed.  Gas.  No.  3,604; 
Cobb  V.  Hamlin  (C.  G.  1868)  Fed.  Cas. 
No.  2,922;  Hutton  v.  ScheU,  Id.  6,961; 
Harding  v.  Whitney  (C.  G.  1869)  Fed. 
Cas.  No.  6,052;  SaxonviUe  Mills  v. 
Russell  (G.  G.  1880)  1  Fed.  118,  122. 
124  (judgment  affirmed  £1885]  6  Sup. 
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Gt  237,  116  U.  S.  13,  29  L.  Ed.  554); 
Russell  V.  Worthington   (G.   G.  1885) 

23  Fed.  248;  Meyers  v.  Shurtleff,  Id. 
577;    Glans  v.  Spalding   (C.  G.  1885) 

24  Fed.  20;  Tryon  v.  Hartranft  (C.  a 
1887)  31  Fed.  443;  Rosenstein  v.  Ma- 
gone (C.  G.  1888)  34  Fed.  120  (judg- 
ment affirmed  Magone  v.  Rosenstein 
[1892]  12  Sup.  Gt  391,  142  U.  S.  604, 
85  L.  Ed.  1130);  Bullock  v.  Magone 
(G.  G.  1889)  39  Fed.  191;  Martiiidal< 
V.  Gadwalader  (G.  G.  1889)  42  Fed 
403;  Winters  v.  Same.  Id.  405;  Ste 
phenson  v.  Cooper  (G.  G.  1890)  4^ 
Fed.  53;  UUmann  v.  U.  S.  (C.  C 
1910)  177  Fed.  567;  U.  a  v.  Sixty 
Five  Packages  of  Glass  (D.  G.  1838] 
Fed.  Gas.  No.  16,305a;  Same  v.  Clem 
ent  (D.  C.  1843)  Fed.  Gas.  No.  14,815 
Barnard  v.  Morton  (D.  C.  18.50)  Fed 
Cas.  No.  1.006;  U.  S.  v.  Eighty-Tw^ 
Packages  of  Glass  (D.  G.  1857)  Fed 
Gas.  No.  15,038;  Same  v.  Two  Thou 
sand  One  Hundred  and  Seventeei 
Bushels  of  Malt  (D.  C.  1881)  8  Fe^ 
224;  Same  v.  Thurber  (D.  C.  1886 
28  Fed.  56;  (1884)  17  Op.  Atty.  Gei 
633;  (1885)  18  Op.  Atty.  Gen.  288 
(1886)  18  Op.  Atty.  Gen.  468;  (1886 
18  Op.  Atty.  Gen.  483;  (1886)  18  Op 
Atty.  Gen.  510;  (1886)  18  Op.  Attj 
Gen.  515;  (1887)  19  Op.  Atty.  Ge« 
18;    (1890)  19  Op.  Atty.  (5en.  543. 

10.  —  Increase  in  value  and  da 
crease  in  <|uantity.— See  §  5619,  post 

Ad  valorem  duties  are  to  be  estimat 
ed  on  the  quantity  which  arrives,  an 
not  upon  the  quantity  shipped,  eve) 
under  provision  (see  section  5527,  ante 
"that  under  no  circumstances  shall  th 
duty  be  assessed  upon  an  amount  lea 
than  the  invoice  value,"  these  word 
referring  to  the  price,  and  not  to  th 
quantity.  Marriott  v.  Brune  (1850)  5 
TJ.  S.  (9  How.)  619,  13  L.  Ed.  282;  I] 
S.  V.  Southmayd  (1850)  50  U.  S.  (! 
How.)  637,  13  L.  Ed.  290;  Lawrenc 
V.  Caswell  (1851)  54  U.  S.  (13  How. 
488,  14  L.  Ed.  235;  Schuchardt  ^ 
Lawrence  (O.  O.  1856)  Fed.  Gas.  No 
12,484;  Austin  v.  Peaslee  (C.  C.  1857 
Fed.  Cas.  No.  666;  U.  S.  v.  Nash  (C.  C 
1869)  Fed.  Cas.  No.  15,856;  Weaver  6 
Sterry  v.  SaltonstaU  (0.  G.  1889)  31 
Fed.  493. 

And  this,  even  if  the  probable  losi 
from  leakage  and  drainage  was  takei 
into  consideration,  in  fixing  the  prici 
abroad.  U.  S.  v.  Southmayd  (1850)  » 
U.  S.  (9  How.)  637,  13  L.  Ed.  290. 

Duty  should  be  charged  only  on  quan 
tity  which  arrives  here.  Marriott  v 
Brune  (1850)  9  How.  619,  632,  13  L 
Ed.  282;  Weaver  &  Sterry  v.  Salton- 
stall  (G.  G.  1889)  38  Fed.  493. 

Sugar  imported  from  Brazil,  whicft 
has  diminished  in  weight  by  a  decrease 
of  moisture,  but  improved  in  quality 
thereby,  so  that  the  quantity  received 
here  is  worth  as  much  as  the  original 
quantity  shipped  in  Brazil,  may  be  ap- 
praised for  duties  according  to  the 
grade  of  the  sugar  as  it  is  received  here, 
instead  of  its  grade  as  it  was  shipped 
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1  Brazil,  since  the  article  upon  wbich 
'  must  be  laid  is  that  which  is  "im- 
ed."  American  Sugar-Refining  Co. 
'.  S.  (1901)  21  Sup.  Ct.  830,  181  U. 
10,  45  L.  Ed.  1024,  afiirming  judg- 
t  (1900)  99  Fed.  716,  40  C.  O.  A. 

the  appraisal  for  duty,  under  Act 
{,  of  Brazilian  sugar  bought  and 
ped  when  green,  and  which  neces- 
y  loses  weight  and  increases  in  val- 
}er  pound,  by  drainage  during  the 
ge,  such  increase  in  value  may  prop- 
be  taken  into  account.  The  pro- 
n  of  section  19  of  Customs  Admin- 
itive  Act  1890,  that,  where  merchan- 
is  subject  to  an  ad  valorem  duty. 
3nty  shall  be  assessed  upon  its  val- 
1  the  principal  markets  of  the  coun- 
Prom  whence  imported,  "and  in  the 
it  ion  in  which  such  merchandise  is 
B  bought  and  sold  for  exportation," 
ot  intended  to  limit  the  appraiser 
I  condition  which  existed  at  the 
:  of  the  purchase,  but  was  immedi- 
7  to  become  altered  until  a  new 
ition  and  value  were  reached,  but, 
hown  by  the  context,  is  intended  to 
y  to  the  condition  of  preparedness 
shipment  of  the  merchandise  when 
:bt;    it  being  further  provided  that 


to  its  value  in  the  condition  bought 
shall  be  added  the  cost  of  coverings, 
and  all  other  costs,  charges,  and  ex- 
penses incident  to  placing  it  in  con- 
dition for  shipment.  American  Sugar 
Refining  Co.  v.  U.  S.  (1900)  99  Fed. 
716,  40  C.  C.  A.  84,  affirming  judgment 
(C.  C.  1899)  91  Fed.  646.  and  affirmed 
(1901)  21  Sup.  Ct  830,  181  U.  S.  610, 
45  L.  Ed.  1024. 

Duties  are  to  be  paid  only  on  the  actu- 
al quantity  of  merchandise  which  is  im- 
ported and  not  on  the  original  quantity 
bought  and  shipped.  But,  where  mer- 
chandise has  shrunk  in  weight,  and 
such  shrinkage  has  added  a  percentage 
of  value,  so  that  the  actual  quantity 
which  arrives  is  worth  more  per  pound 
in  the  markets  of  the  country  from 
which  it  came  than  the  original  quantity 
thereof  bought  and  shipped  was  worth, 
the  actual  quantity  should  be  appraised 
at  its  increased  value  per  pound,  and 
duty  assessed  on  the  value  so  apprais- 
ed, although  the  invoice  describes  the 
original  quantity  as  worth  less  per 
pound.  Reiss  v.  Magone  (C.  C.  1889)« 
39  Fed.  105. 

Cited  without  definite  application, 
Cramer  v.  Arthur  (1880)  102  U.  S.  612, 
26  L.  Ed.  259. 


600.  (Act  Oct.  3,  1913,  c.  16,  §  III,  U.)  Additional  duties  on 
failure  of  seller,  shipper,  consignor,  or  manufacturer  to  submit 
books,  etc.,  to  inspection. 

I.  If  any  person,  persons,  corporations,  or  other  bodies,  selling, 
)ping,  consigning,  or  manufacturing  merchandise  exported  to  the 
ited  States,  shall  fail  or  refuse  to  submit  to  the  inspection  of  a 
y  accredited  investigating  officer  of  the  United  States,  when  so 
nested  to  do,  any  or  all  of  his  books,  records,  or  accounts  per- 
ling  to  the  value  or  classification  of  such  merchandise,  then  the 
"retary  of  the  Treasury,  in  his  discretion,  is  authorized  while  such 
ure  or  refusal  continues  to  levy  an  additional  duty  of  15  per  centum 
valorem  on  all  such  merchandise  when  imported  into  the  United 
tes:  Provided,  .however,  That  such  additional  duties  shall  not  be 
>osed  in  case  the  laws  of  the  country  of  exportation  provide  for 
administration,  by  its  duly  authorized  officers,  of  oaths  to  invoices, 
statements  of  cost,  before  certification  by  consuls,  and  for  punish- 
it  for  false  swearing  under  said  oaths,  whenever  consuls  are  di- 
ted  by  the  Secretary  of  State,  under  section  twenty-eight  hundred 
[  sixty-two  of  the  Revised  Statutes,  to  require  such  oaths  before 
tification  of  the  invoices.     (38  Stat.  189.) 

See  notes  to  subdivisions  B  and  M  of  this  section,  ante,  S§  5519,  5594. 

B.  S.  S  2862,  mentioned  in  this  section,  is  set  forth  ante,  {  5546. 

Provisions  for  additional  duties  when  appraised  value  exceeds  declared  value 
were  made  by  subdivision  I  of  this  section,  ante,  §  5527. 

601.  (Act  Oct.  3,  1913,  c.  16,  §  III,  V.)  Additional  duties  on 
failure  of  importer  to  submit  books,  etc.,  to  inspection. 

'.  If  any  person,  persons,  corporations,  or  other  bodies,  engaged 
he  importation  of  merchandise  into  the  United  States  or  engaged 
dealing  with  such  imported  merchandise,  shall  fail  or  refuse  to 
)mit  to  the  inspection  of  a  duly  accredited  investigating  officer  of 
:  United  States,  upon  request  so  to  do  from  the  chief  officer  of 
itoms  at  the  port  where  such  merchandise  is  entered,  any  or  all 
his  books,  records,  or  accounts  pertaining  to  the  value  or  classifi- 
ion  of  any  such  imported  merchandise,  fiien  the  Secretary  of  the 
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Treasury,  in  his  discretion,  is  authorized  while  such  failure  or  refusal 
continues,  to  assess  additional  duty  of  IS  per  centum  on  all  merchan- 
dise consigned  to  or  imported  by,  or  shipped,  or  intended  for  delivery, 
to  such  person,  persons,  corporations,  or  other  bodies  so  failing  at 
refusing.    (38  Stat.  190.) 

See  notes  to  subdivisions  B  and  M  of  this  section,  ante,  f{  6519,  5594. 

§  5602.  (Act  Oct.  3,  1913,  c.  16,  §  III,  X.)    Allowance  for  shortage, 
or  damage;  abandonment  of  goods. 

X.  No  allowance  shall  be  made  in  the  estimation  and  liquidation 
of  duties  for  shortage  or  nonimportation  caused  by  decay,  destruction^ 
or  injury  to  fruit  or  other  perishable  articles  imported  into  the  United 
States  whereby  their  commercial  value  has  been  destroyed,  unless 
under  regulations  prescribed  by  the  Secretary  of  the  Treasury.  Proof 
to  ascertain  such  destruction  or  nonimportation  shall  be  lodged  with 
the  collector  of  customs  of  the  port  where  such  merchandise  has  been 
landed,  or  the  person  acting  as  such,  within  ten  days  after  the  land- 
ing of  such  merchandise.  The  provisions  hereof  shall  apply  whethei 
or  not  the  merchandise  has  been  entered,  and  whether  or  not  the 
duties  have  been  paid  or  secured  to  be  paid,  and  whether  or  not  a 
permit  of  delivery  has  been  granted  to  the  owner  or  consignee.  Nor 
shall  any  allowance  be  made  for  damage,  but  the  importers  may  with- 
in ten  days  after  entry  abandon  to  the  United  States  all  or  any  por- 
tion of  goods,  wares,  or  merchandise  of  every  description  included 
in  any  invoice  and  be  relieved  from  the  payment  of  duties  on  the 
portion  so  abandoned :  Provided,  That  the  portion  so  abandoned  shall 
amount  to  10  per  centum  or  more  of  the  total  value  or  quantity  of 
the  invoice.  The  right  of  abandonment  herein  provided  for  may  be 
exercised  whether  the  goods,  wares,  or  merchandise  have  been  dam- 
aged or  not,  or  whether  or  not  the  same  have  any  commercial  value: 
Provided  further,  That  section  twenty-eight  hundred  and  ninety-nine 
of  the  Revised  Statutes,  relating  to  the  return  of  packages  unopened 
for  appraisement,  shall  in  no  wise  prohibit  the  right  of  importers  to 
make  all  needful  examinations  to  determine  whether  the  right  to 
abandon  accrues,  or  whether  by  reason  of  total  destruction  there  is 
a  nonimportation  in  whole  or  in  part.  All  merchandise  abandoned 
to  the  Government  by  the  importers  shall  be  delivered  by  the  im- 
porters thereof  at  such  place  within  the  port  of  arrival  as  the  chief 
officer  of  customs  may  direct,  and  on  the  failure'  of  the  importers 
to  comply  with  the  direction  of  the  collector  or  the  chief  officer  of 
customs,  as  the  case  may  be,  the  abandoned  merchandise  shall  be 
disposed  of  by  the  customs  authorities  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe,  at  the  expense  of  such  im- 
porters. Where  imported  fruit  or  perishable  goods  have  been  con- 
demned at  the  port  of  original  entry  within  ten  days  after  landinjg;, 
by  health  officers  or  other  legally  constituted  authorities,  the  im- 
porters or  their  agents  shall,  within  twenty-four  hours  after  such 
condemnation,  lodge  with  the  collector,  or  the  person  acting  as  col- 
lector, of  said  port,  notice  thereof  in  writing,  together  with  an  in- 
voice description  and  the  quantity  of  the  articles  condemned,  their 
location,  and  the  name  of  the  vessel  in  which  imported.  Upon  re- 
ceipt of  said  notice  the  collector,  or  person  acting  as  collector,  shall 
at  once  cause  an  investigation  and  a  report  to  be  made  in  writing  by 
at  least  two  customs  officers  touching  the  identity  and  quantity  of 
fruit  or  perishable  ^oods  condemned,  and  unless  proof  to  ascertain  the 
shortage  or  nonimportation  of  fruit  or  perishable  goods  shall  have 
been  lodged  as  herein  required,  or  if  the  importer  or  his  agent  fails 
to  notify  the  collector  of  such  condemnation  proceedings  as  herein 
provided,   proof  of   such  shortage  or  nonimportation  diall  not  be 
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med  established  and  no  allowance  shall  be  made  in  the  liquidation 
duties  chargeable  thereon.    (38  Stat.  190.) 

See  notes  to  subdivisions  B  and  M  of  this  act,  ante,  §§  5519,  5594. 

These  provisions,  as  originally  enacted  in  the  Customs  Administrative  Act 
of  June  10.  1890,  c.  407.  S  23,  26  Stat  140,  were  as  follows: 

"No  allowance  for  damage  to  goods,  wares  and  merchandise  imported  into 
the  United  States  shall  hereafter  be  made  in  the  estimation  and  liquidation  of 
duties  thereon ;  but  the  importer  thereof  may,  within  ten  days  after  entry, 
abandon  to  the  United  States  all  or  any  portion  of  the  goods,  wares,  and 
merchandise  included  in  any  invoice,  and  be  relieved  from  the  payment  of 
duties  on  the  portion  so  abandoned:  Provided  that  the  portion  so  abandoned 
shall  amount  to  ten  per  centum  or  over  of  a  total  value  or  quantity  of  the 
invoice;  and  the  property  so  abandoned  shall  be  sold  by  public  auction  or 
otherwise  disposed  of  for  the  account  and  credit  of  the  United  States  under 
such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe." 

That  section  was  amended  by  Act  May  17, 1898,  c.  341,  30  Stat.  417,  by  add- 
ing: thereto  a  provision  as  follows: 

"All  merchandise  so  abandoned  by  the  importer  thereof  shall  be  delivered  by 
such  importer  at  such  place  within  the  port  of  arrival  as  the  chief  officer  of 
customs  may  direct,  and  on  the  failure  of  the  importer  to  comply  with  the 
directions  of  the  collector  in  this  respect  the  abandoned  merchandise  shall  be 
disposed  of  by  the  collector  at  the  expense  of  such  importer." 

Said  section  23  of  the  Customs  Administrative  Act  was  further  amended, 
and  designated  as  section  22,  by  the  Payne- Aldrich  Tariff  Act  of  Aug.  5,  1909, 
c  6,  §  28,  36  Stat.  102,  which  was  re-enacted  in  the  same  language  by  this  act. 

R.  S.  §  2899,  mentioned  in  this  section,  is  set  forth  ante,  {  5589. 

Notes  of  Deoisions 


llowanoe  for  shortage  or  damage  in 

eraJ^— See  §  6619,  post. 

Vantage  in  case  of  ale,  see  paragraph 

hat  portion  of  a  cargo  of  pine  ap- 
I  found  decayed  on  arrival  at  port 
Qot  dutiable,  though  the  loss  was 
I  than  10  per  cent  of  the  total  in- 
:e.  Lawder  v.  Stone  (1902)  23  Sup. 
79,  81,  187  U.  S.  281.  47  L.  Ed.  178. 
he  role  that  fruit  imported  in  a 
ten  and  wholly  worthless  condition 
8  not  constitute  dutiable  merchan- 
i  applies  as  well  to  fruit  in  packages 
to  fruit  in  bulk,  and  in  the  assess- 
at  of  duty  on  fruit  imported  in  pack- 
's allowance  should  be  made  for  the 
ayed  portions.  Stone  v.  Shallus 
06)  143  Fed.  486,  74  C.  C.  A.  506, 
rming  judgment  (C.  C.  1905)  137 
1  674. 

"he  rule  that  fruit  imported  in  a  rot- 
and  wholly  worthless  condition  does 
constitute  dutiable  merchandise  ap- 
>8  as  well  to  fruit  in  packages  as  to 
it  in  bulk;  and  in  the  assessment  of 
y  on  fruit  imported  in  packages  al- 
ance  should  be  made  for  the  de- 
ed portions,  even  though  not  separat- 
from  the  sound,  but  all  being  sold 
ether  at  auction.  U.  S.  v.  Villari, 
Chen  &  Co.  (1908)  160  Fed.  77,  87 
C.  A.  233. 

rhe  terms  "quantity"  arid  "whole 
intity,"  in  Schedule  M,  S  2504,  R  S., 
ating  to  duties  on  imported  fruit, 
1  making  an  allowance  for  loss  on 
!ay  which  exceeds  25  per  cent,  of 
>■  "quantity,"  relate  to  the  whole  im- 
itation of  fruit,  and  not  to  the  quan- 
7  in  each  particular  package  dam- 
id.  Scatter  good  v.  Tut  ton  (C.  O. 
M))  2  Fed.  28. 

¥here  a  part  of  a  cargo  of  cocoannts 
ported  in  bulk  were  found  rotten  and 


broken  so  as  not  to  be  countable,  held, 
that  this  destruction  of  specific  items 
of  the  invoice  was  not  a  damage  to  the 
merchandise  for  which  no  allowance 
could  be  made  if  under  10  per  cent.,  but 
that  duties  could  only  be  exacted  on 
the  number  actually  received,  excluding 
the  worthless  debris.  Shaw  v.  Dix  (C. 
C.  1896)  72  Fed.  166,  168. 

The  rule  that  the  duty  on  fruit  should 
be  assessed  only  on  the  sound  and  mer- 
chantable portion,  allowance  being  made 
for  such  as  is  rendered  worthless,  and 
unsalable  through  decay,  held  to  ap- 
ply to  fruit  in  packages,  even  though 
the  decayed  portion  is  not  separated, 
but,  after  being  removed  for  the  pur- 
pose of  estimating  its  quantity,  is  re- 
placed in  the  package  and  sold  with  the 
good  fruit.  Courtin,  Golden  &  Co.  v. 
U.  S.  (C.  C.  1906)  143  Fed.  551. 

The  facts  disclosing  that  29  cases 
and  59  boxes  of  glac6  fruit,  more  than 
10  per  cent,  of  the  entire  consignment, 
were  entered  in  a  wholly  worthless  con- 
dition, there  was  no  importation  as  to 
this  portion  of  the  merchandise,  and  the 
importer  complying  with  all  conditions 
as  to  recovery  is  entitled  to  the  relief 
he  demands.  U.  S.  v.  Habicht  (1910) 
1  Ct.  Oust.  App.  53. 

Merchandise  the  usefulness  of  which 
as  a  commercial  commodity  has  been  en- 
tirely destroyed  and  that  has  been  con- 
demned and  destroyed  as  unsanitary  is 
not  an  article  of  merchandise  of  value 
imported  into  this  country  and  can  have 
no  dutiable  status.    Id. 

A  cargo,  or  part  thereof,  so  far  de- 
stroyed as  to  be  of  no  commercial  value 
at  the  time  the  importation  is  brought 
within  the  customs  district  is  not,  as  to 
the  destroyed  portion,  deemed  an  "im- 
portation of  merchandise"  within  the 
tariff  laws  of  the  United  States,  and 

(6747) 


5602 


COLLECTION  OP  DUTIES  UPON  IMPORTS 


(Tit.  a 


therefore  no  duty  accrues  or  can  be 
collected    thereon.      V.    S.    v.    Shallus 

(1911)  2  Ct.  CuBt  App.  332. 

The  section  makes  express  provision 
for  an  allowance  in  the  estimation  and 
liquidation  of  duties  upon  fruit,  when 
by  reason  of  decay,  destruction,  or  in- 
jury during  transportation  there  is  a 
shortage  or  in  fact  a  nonimportation 
thereof,  its  commercial  yalue  being  de- 
stroyed.    Vandegrift   &   Co.   ▼.   U.    S. 

(1912)  3  Ct.  Cust.  App.  198. 

What  allowance,  if  any,  should  be 
made  on  an  importation  is  primarily  a 
question  of  fact  to  be  determined  like 
any  other  relevant  fact  in  the  case. 
U.  S.  V.  Zito  (1912)  3  Ct.  Cust  App. 
209,  citing  U.  S.  v.  ShaUus  (1911)  2 
Ct.  Cust.  App.  332. 

The  section,  relating  to  allowances  on 
nonimportations,  was  not  founded  upon 
any  previous  tariff  act,  but  originated 
in  the  absence  of  any  express  statute 
levying  duty  upon  the  described  com- 
modities. U.  S.  v.  Zito  (1912)  3  Ct 
Cust.  App.  209,  citing  Lawder  ▼.  Stone 
(1902)  23  Sup.  Ct  79,  187  U.  S.  281, 
47  L.  Ed.  178. 

The  section  was  intended  to  provide 
and  does  provide  for  an  allowance  in  the 
estimation  and  liquidation  of  duties  up- 
on fruit  when,  by  reason  of  decay,  de- 
struction, or  injury  during  transporta- 
tion, a  shortage  occurs,  resulting,  in 
fact,  in  a  nonimportation,  the  commer- 
cial value  of  a  designated  and  reasonably 
ascertainable  quantity  of  the  goods  hav- 
ing been  destroyed.  Harris  &  Co.  ▼.  IT. 
S.  (1912)  3  Ct.  Cust  App.  265. 

From  the  record  it  appears  that  cer- 
tain fruit  was  condemned  on  August 
12th.  The  claim  for  an  allowance  on 
the  fruit  so  condemned  was  made  prior 
thereto,  on  August  11th.  But  the  stat- 
ute requires  notice  shaU  be  given  by  the 
importer  in  such  cases  after,  not  be- 
fore, condemnation.  The  notice  was 
insufficient.  Steiner  ▼.  U.  S.  (1913)  4 
Ct  Cust  App.  24. 

The  importation  of  grapes  for  the 
Boston  market  were  entered  partly  at 
Boston,  partly  at  New  York  for  trans- 
shipment thence  to  Boston.  Were  the 
grapes  immediately  transshipped  from 
New  York  "landed'*  there  or  in  Boa- 
ton?  The  fair  inference  from  the  acts 
and  regulations  that  govern  is  that 
the  "landing"  referred  to  in  subsection 
22  of  section  28,  Act  1909,  is  the  land- 
ing at  the  port  of  actual  destination; 
in  this  case,  at  the  port  of  Boston.  U. 
S.  V.  Harris  &  Co.  (1913)  4  Ct  Cust 
App.  116. 

The  importation  was  of  dates  and  a 
part  of  the  cargo  was  condemned  and 
destroyed  at  the  port  of  entry.  Re- 
gardless of  the  regulations  promulgated 
by  the  Secretary  of  the  Treasury  and 
putting  aside  the  question  of  the  validi- 
ty or  of  the  application  here  of  these 
regulations,  the  importer  is  without 
remedy  for  the  reason  there  was  a  fail- 
ure to  comply  with  the  mandatory  re- 
quirements of  the  statute  itself.    Hould- 
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er  ▼.  U.  S.  (1913)  4  Ct  Cust  Api 
247,  citing  Lauricella  v.  U.  S.  (1913 
4  Ct  Cust  App.  253. 

There  was  such  a  shortage  or  nonim 
portation  here  that  as  to  that  it  was  nc 
to  be  deemed  "an  importation  of  mei 
chandise."  U.  S.  v.  Bush  &  Co.  (1915 
4  Ct  Cust.  App.  519. 

To  protect  the  revenues,  daims  c 
this  character  should  be  clearly  mad 
out  U.  S.  V.  Fen  ton,  Jr.  (1914)  6  C 
Cust  App.  173,  citing  U.  S.  c  Brow 
(1911)  2  Ct  Cust  App.  189. 

Where  the  importers  of  grapes,  pai 
of  which  are  claimed  to  have  been  rot 
ten,  did  not  comply  with  this  sectioi 
and  the  regulation  of  the  Secretary  c 
the  Treasury  that  notice  of  an  intentio 
to  claim  an  allowance  must  be  file 
vdth  the  collector  within  48  hours  afti 
the  arrival  of  the  importing  vessel,  tb 
allowance  will  not  be  made.  Harris  < 
Co.  V.  U.  S.  (1916)  6  Ct  Cust  Ap] 
420. 

Where  claim  was  seasonably  filed  an 
no  evidence  to  support  it  was  filed  wit 
the  collector  within  10  days  after  th 
arrival  of  the  importing  vessel,  as  re 
quired  by  this  section  and  regnlatioi 
the  allowance  will  not  be  made;  an 
the  fact  that  the  appraiser  made  no  re 
port  on  the  claim  to  the  collector,  as  rt 
quired  by  regulation,  does  not  rellev 
the  claimant  of  the  duty  to  make  proo 
within  10  days  and  allow  him  to  make  J 
afterwards.    Id. 

The  terms  "quantity"  and  "whol 
quantity,"  as  employed  in  Schedule  1 
(R.  S.  [2d  Ed.]  p.  476),  are  not  to  b 
understood  as  covering  all  the  frm 
imported  in  any  one  vessel  shipped  t 
one  consignee,  if  coming  from  differen 
consignors.  Each  consignment,  not  onl 
from  one  party,  but  of  each  separat 
kind  of  fruit  specified  in  the  statute 
is  to  be  considered  as  the  "quantity, 
and  as  the  "whole  quantity,"  thereii 
specified.  (1881)  17  Op.  Atty.  Gci 
203. 

It  is  not  the  intent  of  Congress  tha 
the  United  States  should  in  any  cas 
exact  as  duties  an  amount  greater  tha 
the  value  of  the  property  imported 
(1896)  21  Op.  Atty.  Gen.  326. 

Duty  paid  upon  lead  contained  ii 
certain  imported  copper  ores,  whid 
lead  entirely  disappeared  in  the  smelt 
ing  of  the  ore,  cannot  be  refunded 
(1909)  27  Op.  Atty.  Gen.  354. 

— —  Time  of  destruction  of  goods^ 

The  general  principle  of  law  is  tha 
duty  attaches  to  imports  immediate!; 
after  their  arrival  within  the  limits  o 
our  ports,  and  while  to  ascertain  thi 
condition  of  perishable  merchandise  wi 
may  perhaps  go  beyond  the  date  whei 
the  vessel  containing  the  goods  drop( 
anchor,  it  would  be  going  very  far  U 
go  beyond  the  date  of  actual  entry  o: 
the  goods.  G.  Cucdo  Di  G.  &  Co.  v 
U.  S.  (C.  C.  1909)  172  Fed.  304. 

An  importation  of  lemons  was  not  en- 
tered until  six  days  after  arrival,  anc 
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not  examined  until  they  had  lain  on 
lock  for  a  week.    Held  that,  as  much 

probably  occurred  by  rotting  during 

period,  the  loss  discovered  at  such 
nination  is  not  a  sufficient  basis  for 
rmining  the  condition  of  the  fruit  at 
time  of  importation.    Id. 
le  destruction  or  loss  of  the  whole  or 

part  of  a  cargo  of  imported  mer- 
idise  after  it  enters  the  line  of  the 
oms  district  and  before  it  is  un- 
led  from  the  vessel  or  entered  or 
'endered  from  the  custody  of  the 
cms  is  not  thereby  exempted  from 
payment  of  duties,  unless  by  reason 
express  statute  or  regulation  and 
1  as  provided  in  that  statute  or  regu- 
3n.  U.  S.  V.  Shallus  (1911)  2  Ct. 
t.  App.  332. 

o  allowance  can  be  made  for  goods 
:  have  gone  into  the  possession  of 

importer  and  that  are  later  con- 
ned by  a  board  of  health.  U.  S.  v. 
►  (1912)  3  Ct.  Oust.  App.  209. 
he  evidence  here  tends  to  show  there 
a  shortage,  but  entirely  fails  to 
w  that  the  packages  when  landed 
e  in  the  condition  they  were  found 
he  time  they  reached  the  importers' 
re   of  business.     U.  S.  v.  Brown  & 

(1913)  4  Ct,  Cust.  App.  102,  citing 
(1911)  2  Ct.  Cust  App.  189. 
he  destruction  of  goods  after  their 
ortation,  although  no  bond  has  been 
cuted,  does  not  absolve  the  importer 
the  consignee  from  his  personal  lia- 
ly  to  the  government  for  the  pay- 
it  of  duties.    Wolfe  v.  Howard  Ins. 

(1847)  3  N.  Y.  Super.  Ct.  (1  Sandf.) 

bandonnent  of  goods— Decisions 
ler  prior  statutes.— See  U.  S.  v. 
e      Case      Paintings,      Engravings, 

Manufactures  of  Metal  (1900)  99 
L  426,  39  C.  C.  -^  586;    (1896)  21 

Atty.  Gen.  326;  (1899)  22  Op. 
y.   Gen.  542. 

hat  portion  of  a  cargo  of  pineapples 
ch  on  arrival  within  the  limits  of  a 
t  of  entry  of  the  United  States  was 
nd  to  be  so  decayed  as  to  be  utterly 
rthless  is  not  dutiable,  though  the 
i  was  less  than  10  per  cent,  of  the 
U  invoice,  as  entirely  worthless  ar- 
es are  not  within  the  provision  as 

abandonment  Lawder  v.  Stone 
K)2)  23  Sup.  Ct.  79,  187  U.  S.  281, 

L.  Ed.  178,  reversing  judgment 
ne  V.  Lawder  (1900)  101  Fed.  710, 
C.  C.  A.  621. 

\rindow  glass  broken  in  transit  is 
lable  as  window  glass,  unless  there 

an  abandonment  to  the .  govem- 
Dt  U.  S.  V.  Bache  (1894)  59  Fed. 
5,  8  C.  C.  A  258,  reversing  In  re 
Che  (C.  C.  1893)  54  Fed.  371. 
%ere  is  not  such  a  difference  be- 
ien  fruit  imported  in  bulk  and  that 
;)orted  in  packages  as  that  this  sec- 
n,  relating  to  the  abandonment  of 
naged  merchandise,  should  apply  in 
i  latter  case,  though  not  in  the 
mer.  The  rule  that  fruit  separable 
•m  the  whole  quantity,  which  by  de- 


cay has  lost  all  value,  should  be  con- 
sidered as  not  imported,  and  that  duty 
should  be  assessed  only  on  the  quantity 
arriving  in  good  condition,  applies  to 
fruit  imported  in  packages  as  well  as 
in  bulk,  and  without  regard  to  whether 
the  entire  package  is  landed  in  a 
worthless  state.  Stone  v.  Shallus  (C. 
C.  1905)  137  Fed.  674,  judgment  af- 
firmed (1906)  143  Fed.  486,  74  C.  0. 
A.  506. 

The  provision  forbidding  an  allow- 
ance for  damage  in  the  assessment  of 
duties,  unless  the  loss  exceeds  10  per 
cent,  of  the  invoice,  does  not  apply  in 
the  case  of  decayed  fruit  which  is  in 
a  wholly  worthless  condition  when  im- 
ported; and  the  wholly  decayed  fruit 
imported  in  packages  may  be  culled 
out,  and  duty  paid  on  the  merchant- 
able quantity  remaining,  regardless  of 
its  percentage.  Stone  v.  Shallus 
(1906)  143  Fed.  486,  74  C.  C.  A.  506. 

Two  cargoes  of  cocoanuts  in  bulk 
were  imported,  invoiced  at  specified 
prices  per  thousand.  On  discharging, 
the  number  of  cocoanuts  fell  short  of 
the  number  stated  In  the  invoice,  the 
missing  quantity  appearing  to  be  con- 
tained in  a  mass  of  broken  and  rotten 
cocoanuts  not  countable.  Held,  that 
such  shortage,  resulting  from  the  en- 
tire destruction  of  specific  items  of  the 
invoice,  was  not  a  damage  to  the  mer- 
chandise, under  this  section,  for  which 
no  allowance  could  be  made  unless  it 
amounted  to  10  per  cent,  of  the  total 
quantity  of  the  Invoice,  but  that  duties 
could  be  exacted  only  on  the  number 
of  cocoanuts  actually  received  as  mer- 
chandise, excluding  the  worthless  de- 
bris. Shaw  V.  Dix  (C.  C.  1896)  72 
Fed.  166,  distinguishing  U.  S.  v.  Bache 
(1894)  59  Fed.  762,  8  C.  C.  A.  258. 

In  ascertaining  the  quantity  of  de- 
cay in  imported  fruit,  the  importers 
did  not  avail  themselves  of  the  provi- 
sions of  regulations  prescribed  by  the 
Secretary  of  the  Treasury  under  this 
section.  Held,  that  they  were  not 
obliged  to  do  so,  as  that  section  re- 
lates to  abandonment,  and  not  to  cases 
of  allowance  for  nonimportation,  as 
fofr  fruil5  worthless  on  importation. 
Villari,  Mitchell  &  Co.  v.  U.  S.  (C.  C. 
1906)  147  Fed.  766. 

Where  portions  of  an  importation 
were  so  damaged  by  sea  water  as  to 
be  entirely  valueless,  nothing  was  left 
to  abandon.  Habicht,  Braun  &  Co.  v. 
U.  S.  (C.  C.  1909)  171  Fed.  441. 

Where  an  importer  has  removed  in 
bond  to  his  own  warehouse  a  consign- 
ment of  merchandise,  and  it  is  there 
found  that  more  than  10  per  cent,  of 
the  consignment  had  been  rendered  in 
transit  totally  valueless,  he  is  not  re- 
mitted as  of  course  to  proceeding  alone 
under  this  section,  but  may  seek  his 
remedy  as  well  by  protest  under  sec- 
tion 5595,  ante.  U.  S.  v.  Habicht 
(1910)  1  Ct.  Cust.  App.  53. 

Duty  had  accrued  on  these  goods  be- 
fore delivery  to  the  importer.  By  re- 
quest he  was  given  permission  to  un- 
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load  over  the  Yessers  Bide,  at  his  own 
risk,  and  the  goods  passed  thus  out  of 
the  custody  and  control  of  the  customs 
officers.  Loss  occurred  hy  sinking  in 
consequence  of  a  collision  after  pay- 
ment of  duty  thereon  and  after  the  re- 
ceipt of  the  merchandise  by  the  im- 
porter. This  section  provides  aban- 
donment as  an  additional  remedy, 
clearly  imports  that  the  goods  sought 
to  be  abandoned  thereunder  shall  be  at 
that  very  time  deliverable.  These 
goods,  lost  as  described,  were  of  course 
not  deliverable,  and  under  the  facts  it 
would  have  been  gratuitous  to  give  no- 
tice requiring  delivery.  Thomas  & 
Pierson  v.  U.  S.  (1913)  4  Ct  Cust 
App.  51. 

In  an  opplicatioc  for  an  abandon- 
ment of  goods,  the  board  of  general 
appraisers  had  jurisdiction  to  review 
the  collector's  decision,  which  review  is 
final  Tor  all  purposes,  since  the  im- 
porters did  not  appeal.  (1896)  21  Op. 
Atty.  Gen.  402. 

Ascertainment  of  damagew— In  proof 
of  the  amount  of  decay  in  an  importa- 
tion of  fruit  in  packages,  evidence  was 
given  as  to  the  percentage  of  decay 
in  certain  sample  packages  which  rep- 
resented each  of  the  lots  in  question, 
had  been  used  as  the  basis  of  auction 
sales,  and  consisted  of  at  least  10  per 
cent  of  all  the  packages.  Held,  that 
the  percentage  thus  shown  for  the 
sample  packages  might  be  taken  as 
showing  the  amount  of  decay  in  the 
other  packages  also.  U.  S.  v.  Villari, 
Mitchell  &  Co.  .(1908)  160  Fed.  77, 
87  C.  C.  A.  233. 

For  the  purpose  of  ascertaining  the 
percentage  of  decay  in  importations 
of  fruit,  the  importers  opened  at  least 
one  package  in  ten  of  the  consignments 
from  each  shipper;  and  the  percentage 
thus  estimated  was  assumed  to  pre- 
vail throughout  the  other  packages, 
and  was  accepted  by  the  bidders  at  the 
auction  sales  held  immediately  on  the 
dock.  Held,  that  this  method  of  aver- 
aging constituted  a  reasonably  certain 
and  sufficient  mode  of  proof,  and 
should  be  accepted  by  the  customs  of- 
ficers as  a  proper  basis  for  making  al- 
lowance for  the  decayed  fruit.  Court- 
in,  Golden  &  Co.  v.  U.  S.  (C.  C.  1906) 
143  Fed.  551. 

Before  being  unladen,  but  after  being 
free  from  customs  supervision,  certain 
imported  fruit  was  condemned  by  local 
health  authorities  whenever  a  consid- 
erable portion  of  any  crate  appeared  to 
be  decayed,  and  the  entire  contents  of 
such  crates  were  condemned,  and  re- 
quired to  be  dumped  in  the  sea,  no 
portion  thereof  becoming  a  subject  of 
commerce  within  the  United  States. 
Held,  that  such  condemned  fruit  should 
be  treated  as  a  nonimportation,  and 
as  not  dutiable.  U.  S.  v.  Courtin  & 
Golden  (0.  C.  1907)  153  Fed.  594. 

Evidence  as  to  the  amount  of  decay 
in  imported  rotten  fruit  consisted 
merely  of  proof  as  to  the  percentage 
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of  decay  in  6  per  cent,  of  the  package 
imported.  Held  that,  as  the  ezac 
facts  relative  to  the  entire  importatio: 
might  have  been  ascertained,  the  evi 
dence  as  to  the  packages  examine 
should  not  be  extended  to  the  pack 
ages  not  examined.  Denunzio  Frui 
Co.  V.  U.  S.  (C.  C.  1908)  164  Fed.  90^ 

Proof  of  discovery  of  shortage  b: 
an  unofficial  examination  after  pack 
ages  have  been  discharged  from  vessc 
and  after  surrender  of  manual  posses 
sion  of  the  packages  by  customs  offi 
cers  is  not  sufficient  by  itself  to  sac 
port  a  claim  that  the  goods  have  nc 
been  imported.  U.  S.  v.  Brown  (1911 
2  Ct.  Cust.  App.  189. 

It  is  not  contended  by  either  pari 
that  macaroni  is  a  perishable  articl 
within  the  meaning  of  the  first  part  < 
subsection  22  of  section  28,  Act  1901 
The  evidence  disclosed  by  the  recoi 
justifies  the  conclusion  that  the  mai 
aroni  for  which  allowance  was  mac 
was,  before  arrival  in  port,  not  mere! 
damaged,  but  destroyed,  and  that  ther< 
fore  as  to  the  destroyed  portion  thei 
was  no  importation.  IT.  S.  v.  Pastei 
&  Co.  (1912)  3  Ct  Cust.  App.  164. 

Hie  Secretary  of  the  Treasury 
empowered  to  make  regulations  reh 
tive  to  shortage  or  nonimportatioxi  < 
merchandise,  but  the  law  itself  r< 
quires  that  "proof  to  ascertain  sue 
destruction  or  nonimportation  shall  t 
lodged  with  the  collector  of  custon 
•  ♦  ♦  within  10  days  after  the  lan( 
ing  of  the  merchandise."  A  regul 
tion  intended  to  exclude  from  the  coi 
sideration  of  a  collector  proof  that  ha 
been  so  duly  filed  would  be  invali 
Vandegrlft  &  Co.  v.  U.  S.  (1912) 
Ct.  Cust.  App.  19a 

Entries  in  the  books  of  a  steamshJ 
company  were  offered  in  evidence  1 
prove  the  condition  of  an  importatio 
on  its  arrival.  A  manager  who  did  n< 
make  the  entries  in  question,  and  wb 
had  no  personal  knowledge  of  the  fact 
is  an  incompetent  witness  to  prove  tl 
entries  by.  U.  S.  v.  Brown  &  O 
(1913)  4  Ct.  Cust  App.  102. 

Nonimi^rtation  of  a  part  of  tii 
cargo  of  lemons  was  claimed.  Tb 
provision  of  the  statute  is  that  "prooi 
of  destruction  or  nonimportation  "sha 
be  lodged  with  the  collector  of  cui 
toms,"  etc.  There  is  no  limitation  i 
the  language  of  the  statute  of  the  kin 
of  proof  or  otherwise  save  as  to  tim 
when  this  proof  may  be  made  by  th 
importer.  The  statute  allows  ten  day 
to  introduce  such  proof;  to  limit  thi 
to  five,'  as  is  sought  in  the  treasur 
regulation,  is  in  excess  of  statutor 
power.  Lauricella  v.  U.  S.  (1913) 
Ct  Cust.  App.  253,  distinguishin 
Vandegrift  &  Co.  v.  U.  S.  (1912)  i 
Ct  Cust.  App.  198. 

Part  of  the  consignment  of  potatoei 
was  condemned  at  the  port  of  entr; 
by  the  board  of  health  as  unfit  for  use 
Certificates  to  this  effect  were  mad< 
by  the  inspector  May  24,  1912.    Oi 
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C.  C.  A.  621  (reversed  [1902]  23  Sup. 
Ot.  79,  187  U.  S.  281,  47  L.  Ed.  178) ; 
Wight  V.  Curtis  (C.  C.  1845)  Fed. 
Cas.  No.  17,628;  Shelton  v.  -Austin 
(C.  C.  1860)  Fed.  Cas.  No.  12,752; 
U.  S.  V.  Phelps  (O.  C.  1879)  Fed.  Cas. 
No.  16,040;  U.  S.  v.  Cook  (D.  C.  1853) 
Fed.  Cas.  No.  14,852;  Merritt  v.  One 
Package  of  Merchandise  (D.  C.  1886) 
30  Fed.  195,  198  (affirmed  CC.  C. 
18871  32  Fed.  Ill);  (1875)  15  Op. 
Atty.  Gen.  7;  (1881)  17  Op.  Atty. 
Gen.  203;  (1895)  21  Op.  Atty.  Gen. 
121;    (1899)  22  Op.  Atty.  Gen.  542. 

Cited  without  definite  appiicatlon, 
Earnshaw  v.  Cadwalader  (1892)  12 
Sup.  Ct.  851,  855,  145  U.  S.  247,  36 
L.  Ed.  693;  American  Sugar  Refining 
Co.  V.  U.  S.  (1901)  21  Sup.  Ct.  830. 
831,  181  U.  S.  610,  45  L.  Ed.  1024. 


14,  preceding,  the  importer  had 
ed  notice  that  he  made  application 
ATe  the  merchandise  assorted.  No 
r  notice  was  given.  The  require- 
ts  of  the  statute  as  to  notice  are 
datory,  and  they  were  not  com- 
l  with.  Shallus  v.  U.  S.  (1914)  5 
Cust.  App.  73,  citing  Houlder  v. 
J.    (1913)  4  Ct.  Cust.  App.  247. 

icisions  under  prior  actsw— See 
ton  V.  Collector  (1866)  72  U.  S. 
Van.)  113,  18  L.  Ed.  544;  U.  S.  v. 
[pa  (1883)  2  Sup.  Ct  389,  107  U.  S. 
27  L.  Ed.  505;  Eamsbaw  v.  Cad- 
ider  (1892)  145  U.  S.  247,  12  Sup. 
851,  36  Ll  Ed.  693;  HoUender  v. 
one  (1893)  149  U.  S.  586,  13  Sup. 
932.  37  L.  Ed.  860;  Lawder  v. 
le  (1902)  23  Sup.  Ct.  79,  84,  187 
S.  281,  47  L.  Ed.  178;  Stone  v. 
der   (1900)   101  Fed.  710,  711,  41 

603.  (R.  S.  §  2903.)  Depreciated  currency, 
^'he  President  may  cause  to  be  established  fit  and  proper  regula- 
is  for  estimating  the  duties  on  merchandise  imported  into  the 
ited  States,  in  respect  to  which  the  original  cost  shall  be  ex- 
ited in  a  depreciated  currency,  issued  and  circulated  under  au- 
rity  of  any  foreign  government. 

Act  March  2,  1799,  c.  22,  {  61,  1  Stat  673. 

The  values  of  foreign  coins  proclaimed  by  the  Secretary  of  the  Treasury 
were  required  to  be  followed  in  estimating  the  value  of  merchandise  by  Act 
Aug.  27,  1894,  c.  349,  §  25,  post,  §  6536. 

Invoices  were  required  to  be  made  out  in  the  currency  of  the  place  or  country 
from  which  the  importation  is  made,  or,  if  purchased  or  agreed  to  be  pur- 
chased, in  the  currency  actually  paid  or  agreed  upon  to  be  paid  therefor,  by  the 
Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  2,  as  amended  by  the 
Payne-AIdrich  Tariflf  Act  of  Aug.  5,  1909,  c.  6,  §  28,  and  further  amended  by 
the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  III,  C,  ante,  §  5520. 

Notes  of  Deoisioiui 


epeaJ  of  aotw— Act  March  2,  1799,  { 
in«  relation  to  regulations  for  esti- 
ing  dutiesr  where  cost  is  exhibited 
foreign  depreciated  currency,  is  not 
ealed  by  Act  May  22,  1846.  Grant 
laxweU  (C.  C.  1851)  Fed.  Cas.  No. 
>9. 

eductionSi^Deductions  should  be  al- 
ed  from  nominal  value  of  imports 
foreign  depreciated  currency.  Loe- 
istein  V.  Maxwell  (C.  C.  1852)  Fed. 
I.  No.  8,462;  Alsop  v.  Same  (C.  O. 
3)  Fed.  Cas.  No.  263;  Id-  (0.  C. 
6)  Fed.  Cas.  No.  264. 

stablishment  of  regulations.— See  S 

6,  post,  as  to  value  of  foreign  coins, 
he  proclamation  of  Secretary  of 
sasury  as  to  value  of  foreign  money, 
imer  v.  Arthur  (1880)  102  U.  S. 
,  617,  26  L.  Ed.  259. 
Iirsuant  to  this  section,  regulations 
'e  established  declaring  that,  where 
standard  value  of  a  foreign  curren- 
has  been  proclaimed  by  the  secre- 
y  of  the  treasury  in  the  manner  pro- 
ed  by  law,  such  value  shall  control 
estimating  customs  duties,  unless 
lectors  have  been  otherwise  instruct- 
or unless  a  depreciation  of  the  value 
that  currency,  "expressed  in  an  in- 
ce  from  the  standard  of  that  curren- 


cy, shall  be  shown  by  consular  certifi- 
cate thereto  attached."  Held,  that  the 
proclamation  and  certificate  are  con- 
clusive.    Id. 

Under  the  power  to  make  regulations 
for  estimating  duties  in  the  case  of 
depreciated  foreign  currency,  the  presi- 
dent cannot  fix  an  arbitrary  value  for 
foreign  currency,  without  regard  to  its 
intrinsic  value.  De  Forest  v.  Redfield 
(C.  C.  1860)   Fed.  Cas.  No.  3,746. 

Consular  oertlflcates  accompanying 
Invoices^— An  importer  is  not  entitled 
to  an  allowance  for  depreciation  of 
the  Austrian  currency,  unless  his  in- 
voice is  accompanied  by  a  consular  cer- 
tificate of  the  value  of  such  currency. 
Rich  V.  MaxweU  (C.  C.  1853)  Fed.  Cas. 
No.  11,759;  Dutilh  v.  Same  (C.  C. 
1853)  Id.  4,207,  4,208. 

The  presentation  of  the  consular  cer- 
tificate subsequent  to  payment  of  the 
duties  is  ineffectual.  Dutilh  v.  Max- 
well (C.  C.  1853)  Fed.  Cas.  No.  4,208. 

The  collector  need  not  demand  such 
certificate,  but  it  must  be  offered  by  the 
importer,  or  a  bond  to  produce  it.  Rich 
V.  MaxweU  (C.  C.  1853)  Fed.  Cas.  No. 
11,759. 

In  the  case  of  importations  about  a 
month   apart,   held   sufficient   where   a 
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consular  certificate  was  presented  with  rency  except  In  the  manner  indicate 

the  first  importation   only.     Reynolds  in   this   section,   and   where   the    on 

V.  Same   (G.  C.  1853)   Fed.  Gas.  No.  regulations  made  under  the  authorii 

11,731.  •  of  this  section  which  are  produced  aj 

A  consular  certificate  as  to  the  value  the  treasury  regulations  of  1857,   tl 

of  foreign  currency,  attached  to  an  in-  importer  must  make  out  a  case  in  tl 

voice,  may  be  contradicted  by  the  im-  manner  indicated  therein  entitling  ^ 

porter.     De  Forest  v.  Redfield  (G.  G.  to  a  valuation  at  the  reduced  amoiu 

1860)  Fed.  Gas.  No.  3,746.  before  he  can  recover.     Gousinery 

Estimating  value-Board  of  general  Schell  (G.  G.  1887)  34  Fed.  272,  2T 
appraisers   has  jurisdiction   to   review         Cited    without    definite    applicatfo 

the   collector's   action   as   to   the   date  Heinemann  v.  Rollins  (1887)  7  Sap.  C 

at  which  the  value  of  money  is  to  be  446,  120  U.  S.  82,  30  L.  Ed.  605;    U. 

estimated  in  determining  dutiable  value.  v.  Whitridge   (1905)   25  Sup.  Ct.   40 

Wood  V.  U.  S.  (1896)  72  Fed.  254,  256,  408,  197  U.  S.    135,  49  L.  Ed.  696;    1 

18  C.  G.  A.  553.  S.  v.  Lucius  Beebe  &  Sons  (1903)   li 

An  importer  has   no  daim   to   have  Fed.  762,  768,  58  G.  G.  A.  562;    U. 

the  valuation  of  his  goods  reduced  to  v.   J.   Allston   Newhall    &   Go.    (G.    < 

the   equivalent   of   a   depreciated   cur-  1899)  91  Fed.  525;  52a 

§  5604.  (R.  S.  §  2904.)     Value  at  date  of  shipment. 

When  the  duty  upon  any  imports  shall  be  subject  to  be  levied  uj 
on  the  true  market-value  of  such  imports  in  the  principal  market 
of  the  country  from  whence  the  importation  has  been  made,  or  £ 
the  port  of  exportation,  the  duty  shall  be  estimated  and  collected  upo 
the  value  on  the  day  of  actual  shipment,  whenever  a  bill  of  ladin 
shall  be  presented  showing  the  date  of  shipment,  and  which  shall  b 
certified  by  a  certificate  of  the  United  States  consul,  [commercis 
agent,]  or  other  legally  authorized  deputy. 

Act  March  2,  1861,  c  68,  i  28,  12  Stat  197. 

The  words  of  this  section,  "commercial  agent,"  inclosed  in  brackets,  wer 
superseded  by  the  abolition  of  the  grade  of  commercial  agent  by  Act  April  I 
1906,  c.  1366,  S  8,  ante,  §  3140. 

Appraisers  were  required  to  ascertain  "the  actni^l  market  value  and  whol< 
sale  price  of  merchandise  at  the  time  of  exportation"  by  the  provisions  c 
section  III,  K,  of  the  Underwood  Tariff  Act,  ante,  i  5591. 

Notes  of  Deoisions 

Time  of  valuatioiiw— See  S  5591,  ante,  distinguishing  Almy  ▼.  State  of  Call 

note  as  to  time  of  exportation.  fornia  (1860)  24  How.  169,  16  L.  E^ 

A  shipment  of  goods  from  one  point  644. 

to  another  within  a  country  for  trans-  cited    without    definite    applioatiOH 

shipment  beyond  that  country  is  not  a  Greely  v.  Thompson   (1850)   51  U.  S 

true  exportation,  and  such  a  shipment  (lo  How.)  225,  13  U  Ed.  397;    Mai 

becomes   a  true   exportation  only   and  well  v.  Griswold  (1850)  51  U.   S.  (li 

takes    its    valuation    as    of    the    date  How.)    242,  13  L.  Ed.  405;    Fenner 

the  vessel  with  these  goods  on  board  stein's  Champagne  (1865)  3  WaJl.  14C 

is     cleared    for     the     United     States.  18  L.  Ed.  121;   Saxonville  Mills  v.  Rua 

Roessler   &   Hasslacher   Chemical   Co.  sell  (1885)  116  U.  S.  13,  6  Sup.  Ct  231 

V.  U.  S.   (1911)  1  Ct  Cust  App.  290,  29  L.  Ed.  554. 

(R.  S.  §  2905.  Repealed.) 
This  section  provided  that  merchandise  subject  to  ad  valorem  duty,  etc. 
imported  from  a  country  in  which  it  had  not  been  manufactured  or  produced 
should  be  appraised  according  to  the  current  market  value  or  wholesale  price 
in  the  country  of  production  or  manufacture.  It  was  repealed  by  the  Customi 
Administrative  Act  of  June  10,  1890,  c.  407,  §  29,  26  Stat  141,  re-enacted  bj 
the  Payne-Aldrich  Tariff  Act  of  Aug.  6,  1909,  c  6,  §  28,  36  Stat  104. 

§  5605.  (R.  S.  §  2906.)     Value  at  period  of  exportation. 

When  an  ad-valorem  rate  of  duty  is  imposed  on  any  imported 
merchandise,  or  when  the  duty  imposed  shall  be  regulated  by,  oi 
directed  to  be  estimated  or  based  upon,  the  value  of  the  square  yard, 
or  of  any  specified  quantity  or  parcel  of  such  merchandise,  the  col- 
lector within  whose  district  the  same  shall  be  imported  or  entered 
shall  cause  the  actual  market-value,  or  wholesale  price  thereof,  at 
the  period  of  the  exportation  to  the  United  States,  in  the  principal 
markets  of  the  country  from  which  the  same  has  been  imported, 
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t  appraised,  and  such  appraised  value  shall  be  considered  the 
:  upon  which  duty  shall  be  assessed. 
Act  March  3,  1865,  c.  80,  §  7,  13  Stat  493. 

Notes  of  Deoisions 


od  of  exportatioii.p-See  notes  un- 
6591,  ante,  as  to  appraisal,  etc. 
riod  of  exportation"  means  the 
'ben  the  vessel  sails,  not  the  one 
tiieh  the  bill  of  lading  is  given, 
jon  V.  Peaslee  (1857)  61  U.  S. 
low.)  571,  15  L.  Ed.  1022;  Ir- 
r,  Redfield  (1859)  64  U.  S.  (23 
»  170,  16  L.  Ed.  418  (overruling 
▼.  McKean  [D.  O.  1857]  Fed.  Cas. 
5.681a);  Detrick  v.  Balfour  (O. 
51)  8  Fed.  468,  471. 
ds  are  to  be  appraised  as  at  the 
of  their  exportation.  Morris  y. 
ell  (O.  C.  1853)  Fed.  Cas.  No.  9,- 

date  of  consular  certification  of 
roice  is  only  prima  facie  evidence 

date  of  exportation,  and  the  pre- 
ion  arising  therefrom  is  rebut- 
Lawrence,  Son  &  Gerrish  v.  U. 
I.  C.  1903)  127  Fed.  750,  judg- 
reversed  U.  S.  v.  Lawrence,  Son 
rrish  (1905)  137  Fed.  466,  69  O. 
614. 

16  of  exportation^— The  value  with 
the  appraiser  is  to  be  familiar 
current  market  value  or  whole- 
price  of  similar  articles  in  the 
pal  markets  of  the  country  from 
the  merchandise  has  been  import- 
Erhardt  v.  BaUin  (1906)  150 
>29,  530,  80  O.  O.  A.  271. 
chandise  bought  in  Canton  was 
id  by  junk  to  Hong  Kong,  for 
ihipment  to  a  vessel  that  sailed 
e  United  States  several  weeks 
The  invoice  was  certified  by  the 
i  States  consul  at  Canton.  Held, 
[>anton  was  the  place  of  ezporta- 
Lawrence,  Son  &  Gerrish  v.  U.  S. 
!.  1903)  127  Fed.  750,  judgment 
red  U.  S.  V.  Lawrence,  Son  &  Ger- 
1905)  137  Fed.  466,  69  C.  C.  A. 

§  5591,  ante,  as  to  place  of  ez- 
ion. 

alty  feesw— Where  machinery  sub- 
to  letters  patent  in  the  United 
\  and  Great  Britain  was  manufac- 
and  sold  to  the  importer  in  Eng- 


land, the  royalty  fees  for  its  use  paid 
by  the  purchaser  in  this  country,  which 
formed  no  part  of  the  price  in  England, 
were  not  a  part  of  its  dutiable  value. 
U.  S.  V.  Leigh  (0.  C.  1889)  39  Fed.  764. 

Conclusiveness  of  appralsaiw— Where 

goods  were  invoiced  at  a  certain  price, 
with  a  certain  discount  for  cash,  the 
decision  of  the  collector  that  such  price 
without  the  discount  should  be  the  as- 
sessable value  is  not  an  appraisement 
of  the  market  value,  and  hence  is  not 
conclusive.  Arthur  v.  Goddard  (1877) 
96  U.  S.  145,  24  L.  Ed.  814. 

The  appraisal  of  imported  merchan- 
dise by  the  customs  officers  is  final 
and  conclusive  on  the  importer,  unless 
impeached  on  the  ground  of  fraud.  Hil- 
ton V.  Merritt  (1883)  110  U.  S.  97, 
3  Sup.  Ct.  548,  28  L.  Ed.  83. 

Decision  of  appraiser  as  to  cost  of 
transportation,  etc,  held  not  conclusive. 
Robertson  v.  Frank  Bros.  Co.  (1889) 
10  Sup.  Ct  6,  7,  132  U.  S.  17,  33  L.  Ed. 
236. 

The  determination  of  appraisers  that 
the  market  value  can  be  ascertained  to 
their  satisfaction,  which  will  be  assum- 
ed from  their  finding  such  value,  is  con- 
clusive. Muser  y.  Magone  (1894)  15 
Sup.  Ct.  77,  80, 155  U.  S.  240,  39  L.  Ed. 
135,  affirming  judgment  (C.  0.  1889) 
41  Fed.  877. 

Appraisal  conclusive  as  to  value  of 
importation  in  the  absence  of  appeal. 
Saxonville  MUls  v.  Russell  (C.  C.  1880) 
1  Fed.  118,  119,  123,  affirmed  (1885) 
6  Sup.  Ct  237,  116  U.  S.  13,  29  L.  Ed. 
554. 

See  i  5594,  ante,  as  to  appraisal. 

Cited  without  definite  appilcation, 
Ballard  v.  Thomas  (1856)  19  How.  382, 
383,  15  L.  Ed.  690;  Oberteuffer  v.  Rob- 
ertson (1886)  6  Sup.  Ct  462,  465, 
467,  116  U.  S.  499,  29  L.  Ed.  706;  Oel- 
bermann  v.  Merritt  (1887)  8  Sup.  Ct 
151.  154,  123  U.  S.  356,  31  L.  Ed.  164; 
The  Lace  House  v.  U.  S.  (1905)  141 
Fed.  869,  875,  73  C.  C.  A.  103;  U.  S. 
V.  Cumen  &  Stiner  (1906)  146  Fed.  45, 
48.  76  C.  C.  A.  503;  Meyers  v.  Shurt- 
leflC  (0.  C.  1885)  23  Fed.  577,  579. 


(R.  S.  §  2907.  Repealed.) 
This  section  provided  that,  in  determining  the  dutiable  value  of  merchandise, 
lere  should  be  added  to  the  cost,  or  to  the  actual  wholesale  price  or  general 
arket  value  at  the  time  of  exportation  in  the  principal  markets  of  the  country 
hence  the  same  had  been  imported,  the  cost  of  transportation,  shipment  etc., 
le  value  of  the  sack,  box.  or  covering  in  which  the  merchandise  was  contained, 
(mmission,  brokerage,  export  duty,  and  all  other  actual  or  usual  charges  for 
itting  up.  preparing,  and  packing  for  transportation  or  shipment.  It  was 
(pealed  by  the  Customs  Administrative  Act  of  June  10.  1890,  c  407,  §  29, 
}  Stat  141,  and  similar  and  further  provisions  on  the  subject  were  made  by 
jctions  11  and  19  of  that  act,  amended  by  Act  July  24,  1897,  c.  11,  {  32, 
)  Stat  211,  and  further  amended  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5, 
)09,  c.  6,  i  28,  36  Stat.  97,  101,  and  the  Underwood  Tariff  Act  of  Oct  3, 
)13.  c.  16,  §  III,  L.  R.  ante,  Si  5592,  6599. 


Irfl^P^V^Ii 
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(R.  S.  §§  2908,  2909.  Repealed.) 
These  sections  imposed  additional  dnties,— section  2908,  where  additions  ma 
to  the  entered  value  for  charges,  which  were  to  be  regarded  as  i>art  of  t] 
actual  value  of  the  merchandise,  should  exceed  by  ten  per  cent,  the  declar 
value ;  and  section  2909,  where  the  appraised  value  of  merchandise  subject 
ad  valorem  duty,  etc.,  should  exceed  by  ten  per  cent,  the  invoice  value.  Tl 
latter  section  was  stricken  out  by  Act  Feb.  27,  1877,  c.  69,  {  1,  19  Stat.  24 
and  both  sections  were  repealed  by  the  Customs  Administrative  Act  of  Jix 
10,  1890,  c  407,  i  29,  26  Stat.  141,  re-enacted  by  the  Payne-Aldrlch  Tar 
Act  of  Aug.  5,  1909,  c  6,  {  28,  86  SUt  104;  and  other  provisions  on  the  su 
ject  were  made  by  section  7  of  the  Customs  Administrative  Act  amended  I 
Act  July  24,  1897,  c.  11,  S  32,  30  Stat  211,  and  further  amended  by  sectii 
28  of  the  Payne-Aldrich  Tariff  Act  and  section  III,  I,  of  the  Underww 
Tariff  Act,  ante,  {  5527. 

Hotea  of  Deoisions 

See  Robertson  v.  Bradbury  (1889)  10 
Sup.  Ct  158,  132  U.  S.  491,  33  L.  Ed. 
405. 

§  5606.  (R.  S.  §  2910.)     Different  values  in  the  same  invoice. 

When  merchandise  of  the  same  material  or  description,  but  < 
diflferent  values,  is  invoiced  at  an  average  price,  and  not  otherwii 
provided  for,  the  duty  shall  be  assessed  upon  the  whole  invoice  j 
the  rate  to  which  the  highest  valued  goods  in  such  invoice  are  sul 
ject. 

Act  March  2,  1861,  c  68,  §  32,  12  Stat  197. 

Notes  of  Deoisions 


Rule  in  generai^^Though  part  of  an 
importation  might  be  subject  to  a  low- 
er rate  of  duty  than  the  remainder, 
such  differentiation  is  precluded,  where 
the  identity  of  such  part  is  not  proved, 
and  the  importation  must  be  treated  as 
a  whole.  J.  B.  Ellison  &  Sons  v.  U.  S. 
(1906)  142  Fed.  732,  74  C.  C.  A.  64, 
affirming  judgment  John  B.  Ellison  & 
Sons  V.  U.  S.  (0.  0.  1905)  136  Fed. 
969,  and  writ  of  certiorari  denied  Elli- 
son V.  Same  (1906)  26  Sup.  Gt  763, 
202  U.  S.  615,  50  L.  Ed.  1172. 

Where  merchandise  is  dutiable  at 
rates  varying  according  to  certain  pre- 
scribed conditions,  and  such  conditions 
are  not  determinable  by  the  customs 
officers  on  inspection  of  the  goods,  the 
collector  may  assess  duty  at  the  high- 
est rate  which  the.  circumstances  will 
warrant,  leaving  it  to  the  importer  to 
inform  the  collector  of  the  true  condi- 
tions by  satisfactory  evidence.  Buehne 
Steel  Wool  Co.  v.  U.  S.  (1907)  159 
Fed.  107,  86  C.  O.  A.  297,  reversing 
decree  U.  S.  v.  Buehne  Steel  Wool  Co. 
(C.  C.  1907)  154  Fed-  93,  and  writ  of 
certiorari  denied  U.  S.  v.  Buehne  Steel 
Wool  Co.  (1908)  28  Sup.  Ct  763,  210 
U.  S.  435,  52  L.  Ed.  1137. 

This  section  is  a  rule  for  the  assess- 
ment of  rates  of  duty,  and  not  a  rule 
for  the  appraisement  of  values,  and 
has  no  application  except  to  cases  where 
the  goods  that  have  been  invoiced  at 
an  average  rate  are  not  merely  of  differ- 
ent values,  but  are  also  subject  to  dif- 
ferent rates  of  duty,  in  which  case  the 
duty  is  to  be  assessed  upon  the  whole 
invoice  at  the  rate  to  which  the  high* 
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est  valued   goods  are   subject.   (1901 
26  Op.  Atty.  Gen.  119. 

Coalw— An  importation  consisted  ot 
mixture  of  bituminous  coal  and  slac 
in  the  proportion  of  about  two  to  on 
Held,  that  the  two  classes  of  merchai 
dise  should  be  subjected  to  the  rat4 
of  duty  respectively  provided  theref< 
in  the  tariff,  on  the  basis  of  this  pr< 
portion,  regardless  of  their  intermingle 
condition;  that,  as  such  proportio 
could  be  fixed  by  the  use  of  scale  an 
screen  on  a  single  tub,  the  law  wou] 
not  cast  on  the  importer  the  burden  ( 
the  useless  separation  of  the  two  kio^ 
of  coaL  U.  a  V.  Bond  (C.  C.  1908 
161  Fed.  165. 

Glassware.— In  an  importation  of 
number  of  crates  of  glassware  whic 
were  consolidated  on  one  invoice  at 
lump  sum,  where  the  several  crate 
were  of  different  values,  but  charge 
able  with  the  same  rate  of  duty*  th 
assessment  of  duty  should  not  be  mad 
upon  the  basis  of  the  highest  value 
goods,  but  all  the  glassware  is  charge 
able  with  the  same  rate  of  duty,  an 
similarly  with  regard  to  a  number  c 
cases  of  pickles  imported  at  the  sam 
time  which  were  also  placed  on  on 
invoice  though  of  different  values,  bu 
subject  to  the  same  rate  of  duty;  th 
provisions  of  the  section  having  no  ap 
plication  in  either  case.  (1907)  26  Of 
Atty.  Gen.  119. 

Cited    without    definite    applieatfoi 

U.  S.  V.  Ranlett  (1898)  19  Sup.  Ct  U4 
118,  172  U.  S.  133,  43  L.  Ed.  893. 
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07.  (R.  S.  §  2911.)     Best  article  fixes  value. 

henever  articles  composed  wholly,  or  in  part,  of  wool  or  cotton, 
imilar  kind,  but  different  quality,  are  found,  in  the  same  pack- 
charged  at  an  average  price,  it  shall  be  the  duty  of  the  apprais- 
o  adopt  the  value  of  the  best  article  contained  in  such  package, 
so  charged,  as  the  average  value  of  the  whole. 
Act  July  14.  1832,  c  227,  §  13,  4  Stat.  593. 

Notes  of  Deeisions 
leal  of  act.— This  section  was  not 
Jed  by  section  10  of  the  adminis- 
re  customs  act,  but  is  still  in  force. 

Schefer  (C.  C.  1892)  49  Fed.  216. 
ation  raised  by  protestw— A  pro- 
against  appraisements  made  of 
■ted    merchandise    in    accordance 

this  section,  raises,  within  tiie 
ing  of  section  5595,  ante,  a  ques- 
18  to  the  construction  of  the  law 
he  facts  respecting  the  classifica- 
>f  such  merchandise,  and  the  rate 
ity   imposed   thereon   under   such 

08.  (R.  S.  §  2912.)     Appraisement  of, wool. 

hen  wool  of  different  qualities  is  imported  in  the  same  bale,  bag, 
ackage,  it  shall  be  appraised  by  the  appraiser,  to  determine  the 
of  duty  to  which  it  shall  be  subjected,  at  the  average  aggregate 
e  of  the  contents  of  the  bale,  bag,  or  package ;  and  when  bales 
ifferent  qualities  are  embraced  in  the  same  invoice  at  the  same 
;s  whereby  the  average  price  shall  be  reduced  more  than  ten  per 
um  below  the  value  of  the  bale  of  the  best  quality,  the  value  of 
whole  shall  be  appraised  according  to  the  value  of  the  bale  of 
best  quality;  and  no  bale,  bag,  or  package  shall  be  liable  to  a 
rate  of  duty  in  consequence  of  being  invoiced  with  wool  of  lower 
e. 

Act  March  2,  1867,  c.  197,  {  1,  14  Stat.  559,  560. 

Wool  was  included  in  the  Free  List  of  the  Underwood  Tariff  Act  of  Oct.  3, 
913,  c  16,  i  I,  par.  650,  ante,  §  5291,  par.  650. 

Notes  of  DeoisioBS 


classification.  In  re  Schefer  (G.  G. 
1892)   49  Fed.  216. 

Teasw— Ascertaining  weight  of  teas 
exported,  where  the  chests  were  of 
different  weights  and  tares,  and  teas  of 
different  values.  U.  S.  v.  Aymar  (G. 
C.  1871)  Fed.  Gas.  No.  14,483. 

Cited    without    definite    application, 

Falk  V.  Robertson  (1890)  11  Sup.  Ct. 
41,  42,  137  U.  S.  225,  34  U  Ed.  645; 
U.  S.  V.  Ranlett  (1898)  19  Sup.  Ct. 
114,  118,  172  U.  S.  133,  43  L.  Ed.  393. 


iraisal  in  general.— Where  the 
!tor  under  the  authority  of  the 
d  1832,  directed  certain  wool  to 
ppraised  to  ascertain  whether  it 
to  be  imported  free  from  duty, 
iust  be  guided  by  such  appraise- 
,  and  a  subsequent  finding  of  the 
that  the  value  of  the  wool  was 
than  the  appraisal  would  not  ren- 
lis  acts  illegal.  Rankin  v.  Hoyt 
J)  45  U.  S.  (4  How.)  327,  11  L. 
)96. 

ere  sheepskins  are  imported  with 
rool  on,  the  wool  and  pelt  cannot 
operated,  and  appraised  separate- 
^oggill  V.  Lawrence  (C.  C.  1850) 
Cas.  No.  2,956. 

ere  wool  is  packed  in  hides  of 
value  therewith,  which  are  an 
e  of  value  in  the  market,  the 
It  of  the  hides  will  not  be  de- 
d  in  ascertaining  the  cost  of  the 
per  pound.  Saxonville  Mills  ▼. 
£U  (G.  C.  1870)  Fed.  Cas.  No. 
3. 

5  provision  that  the  rate  of  duty 
ool  of  different  qualities  imported 


in  the  same  package  shall  be  determin- 
ed according  to  the  average  aggregate 
value  of  the  contents  of  the  package 
applies  where  it  does  not  appear  that 
the  wool  was  mixed  for  the  purpose  of 
obtaining  a  lower  rate  of  duty.  Stone 
&  Downer  Co.  v.  U.  S.  (C.  C.  1906) 
147  Fed.  603,  604. 

Where  two  kinds  of  wools  are  chang- 
ed in  condition  by  mixing  them  in  the 
same  bale,  in  order  to  make  the  mix- 
ture subject  to  the  lower  duty  pro- 
vided for  the  poorer  kind,  held  (1) 
that,  within  the  meaning  of  Act  1897, 
par.  356,  only  the  better  kind  is  chang- 
ed "for  the  purpose  of  evading  the 
duty  to  which  it  would  otherwise  be 
subject,*'  because  the  poorer  kind 
would  be  subject  to  the  same  rate, 
whether  mixed  or  not;  (2)  that, 
therefore,  the  further  provision  in  the 
same  paragraph  that  wool  changed  for 
such  purpose  shall  pay  "twice  the  duty 
to  which  it  would  otherwise  be  sub- 
ject," would  apply  only  to  the  better 
kind,  and  not  the  poorer;  and  (3)  that 
the  duty  which  is  thus  doubled  is  that 
whiclji « would  have  been  applicable  to 
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the  better  kind  if  imported  in  its  nat- 
ural condition.     Id. 

Cited     without    definite    application, 
Falk  V.  Robertson   (1890)  11  Sup.  Ct 


41,  42,  137  U.  S.  225.  34  L.  Ed.  64 
U.  S.  V.  Ranlett  (1898)  19  Sup.  ( 
114,  118,  172  U.  S.  133,  43  Lt  B 
393. 


§  5609.  (R.  S.  §  2913.)     Appraisement  of  gloves. 

In  the  appraisement  of  kid  and  all  other  gloves  imported  into  tl 
United  States  there  shall  be  no  discrimination  in  determining  1 
appraisement  the  foreign  market-value  of  such  goods,  wheth 
protected  by  trade-mark  or  not ;  and  in  no  case  shall  gloves  so  pr 
tected  by  trade-mark  be  appraised  at  a  less  foreign  market-vali 
than  the  like  goods  not  so  protected;  and  no  sale  or  pretended  sa 
of  such  goods  shall  be  held  to  fix  the  value  of  the  same. 
Act  March  3,  1873,  c.  232,  §  4,  17  Stat.  559. 

Cited     without    definite     application,       (1914)   34  Sup.  Ct  410,  411,  232 
MitcheU  Store  Building  Co.  v.  Carroll       S.  379,  58  L.  Ed.  650. 

§  5610.  (R.  S.  §  2914.)     Grades  of  sugar. 

The  standard  by  which  the  color  and  grades  of  sugar  are  to  1 

regulated,  shall  be  selected  and  furnished  to  the  collectors  of  su 

ports  of  entry  as  may  be  necessary  by  the  Secretary  of  the  Treasui 

from  time  to  time,  and  in  such  manner  as  he  may  deem  expedient. 

Act  June  30.  1864,  c.  IJl,  {  1,  13  Stat.  202. 

The  free  admission  of  sugar  was  authorized  by  provisos  annexed  to  pa; 
graphs  177,  178,  of  Schedule  E  of  section  I  of  the  Underwood  Tariff  Act 
Oct.  3,  1913,  c  16,  ante,  i  5291,  pars.  177,  178. 

Notes  of  Deoisions 


Classification  of  sugars.— The  Treas- 
ury Department  having  promulgated 
detailed  and  comprehensive  regulations 
respecting  the  use  of  the  polariscope 
in  testing  sugar  on  importation,  these 
regulations  are  to  be  taken  not  as  in- 
structions or  orders  to  be  followed  at 
discretion,  but  on  the  contrary  have 
the  force  of  law,  are  uniform  in  their 
operation,  general  in  application  to  all 
importations  of  sugar,  binding  alike  on 
importers  and  on  the  officials  of  the 
Treasury.  American  Sugar  Refining 
Co.  V.  U.  S.  (1911)  1  Ct  Cust.  App. 
228. 

It  is  the  collector's  duty  to  classify 
sugars,  and  this  classification  is  based 
upon  the  appraiser's  report,  which  em- 
braces not  only  the  question  of  value 


but  the  general  result  of  his  ex^mu 
tion,  including  the  character  andqu 
ity  of  the  sugars.  (1900)  23  Op.  At 
Gen.  238.      . 

Under  Schedule  E  of  the  tariff  i 
of  July  24,  1897  (30  Stat.  168),  s] 
cLfic  rates  of  duties  are  laid  upon  i 
ported  sugars  graduated  according 
the  polariscopic  tests.  These  tes 
while  made  by  officers  and  expe 
subordinate  to  the  appraiser,  are 
ported  to  him,  and  by  him,  after  i 
certainment  of  the  quality  and  va! 
of  the  sugar,  reported  to  the  collec 
for  classification.     Id. 


Cited  without  definite 
Merritt  v.  Welsh  (1881) 
694,  695,  26  L.  Ed.  896. 


applicati 
104  U. 


§  5611.  (R.  S.  §  2915.)     Sampling  of  sugar. 

The   Secretary   of  the  Treasury   shall,  by   regulation,   prescri 
and  require  that  samples  from  packages  of  sugar  shall  be  taken 
the  proper  officers,  in  such  manner  as  to  ascertain  the  true  qual 
of  such  sugar ;  and  the  weights  of  sugar  imported  in  casks  or  bo> 
shall  be  marked  distinctly  by  the  custom-house  weigher,  by  scori 
the  figures  indelibly  on  each  package. 
Act  Dec.  22,  1870,  c.  6,  16  Stat.  397. 
See  note  to  R.  S.  §  2914,  ante,  §  5610. 

Cited     without    definite    application,      ertson  (1890)  11  Sup.  Ct.  41,  43,  1 
Merritt   v.    Welsh    (1881)    104    U.    S.      U.   S.  225,  34  L.  Ed.  645. 
694,  695,  26  L.  Ed.  896;    Falk  v.  Rob- 

§  5612.  (R.  S.  §  2916.)     Samples  of  wool. 

For  the  purpose  of  carrying  into  effect  the  classification  of  wc 
and  hair  of  animals,  prescribed  by  Schedule  L,  Title  "Duties  up 
Imports,"  a  sufficient  number  of  distinctive  samples  of  the  vario 
kinds  of  wool  or  hair  embraced  in  each  of  the  three  classes  nam( 
selected  and  prepared  under  the  direction  of  the  Secretary  of  t 
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easury,  and  duly  verified  by  him,  the  standard  samples  of  which 
all  be  retained  in  the  Treasury  Department,  shall  be  deposited  in 
e  custom-houses  and  elsewhere,  as  he  may  direct;  which  samples 
all  be  used  by  the  proper  officers  of  the  customs,  to  determine 
e  class  to  which  any  imported  wool  or  hair  belongs. 

Act  March  2,  1867,  c.  197,  i  1, 14  Stat.  560. 

See  note  to  R.  S.  {  2912,  ante,  §  5608. 

5613.  (R.  S.  §  2917.)     Standard  of  vinegar. 

The  standard  for  vinegar  shall  be  taken  to  be  that  strength  which 
quires  thirty-five  grains  of  bicarbonate  of  potash  to  neutralize 
e  ounce  troy  of  vinegar;  and  all  import  duties  that  may  be  imposed 
law  on  vinegar  imported  from  foreign  countries  shall  be  collected 
cording  to  this  standard. 

Act  June  6,  1872,  c  315,  {  6,  17  Stot.  237. 

5614.  (R.  S.  §  2918.)     Hydrometers. 

The  Secretary  of  the  Treasury  may,  under  the  direction  of  the 
esident,  adopt  such  hydrometer  as  he  may  deem  best  calculated  to 
omote  the  public  interest  for  the  purpose  of  ascertaining  the  proof 
liquors ;  and,  after  such  adoption,  the  duties  imposed  by  law  upon 
►tilled  spirits  shall  be  collected  according  to  proof  ascertained  by 
y  hydrometer  so  adopted. 

Act  Jan.  12,  1825,  c.  4,  4  Stat.  79. 


Jted    without    definite    application, 
iisville    Public    Warehouse    Co.    v* 


Collector  of  Customs   (1892)   49  Fed. 
561,  567,  1  C.  O.  A.  371. 


5615.  (R.  S.  §  2919.)     Ascertainment  of  duties  on  grain. 

For  the  purpose  of  estimating  the  duties  on  importations  of  grain, 
t  number  of  bushels  shall  be  ascertained  by  weight,  instead  of  by 
*asuring;  and  sixty  pounds  of  wheat,  fifty-six  pounds  of  corn, 
:y-six  pounds  of  rye,  forty-eight  pounds  of  barley,  thirty-two 
unds  of  oats,  sixty  pounds  of  pease,  and  forty-two  pounds  of  buck- 
leat,  avoirdupois  weight,  shall  respectively  be  estimated  as  a  bushel. 
Act  July  18,  1866,  c.  201,  S  38,  14  Stat.  187. 

5616.  (Act  March  2,  1895,  c.  189,  §  1.)     Sampling  and  assaying 
lead  ores. 

The  Secretary  of  the  Treasury  shall  prescribe  regulations  for  the 
mpling  and  assaying  of  lead  ores  imported  into  the  United  States, 
d  such  regulations  shall  provide  that  the  method  of  sampling 
d  assaying  such  ores  shall  be  the  same  as  that  usually  adopted  for 
mmercial  purposes  by  public  sampling  works  in  the  United  States ; 
d  he  is  authorized  to  incur  the  necessary  expense  out  of  the  ap- 
opriation  for  the  collection  of  the  revenue  from  customs:  Pro- 
led,  That  no  part  of  the  expense  herein  authorized  and  directed 
all  be  incurred  for  the  erection  of  sampling  works  by  the  United 
ates.     (28  Stat.  933.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 

year  1896,  cited  aoove. 
The  sampling  of  ores  at  bonded  smelting  warehouses  was  provided  for  by 

the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  IV,  N,  subsec.  1,  post,  § 

5673. 

Notes  of  Deoisions 

Assays.— This  section  was  not  re- 
lied by  implication  by  paragraph 
I  of  the  tariff  act  of  1897  (Act  July 
,  1897),  which  provides  that  ores 
itaining  lead  on  their  arrival  "shall 
sampled  according  to  commercial 
thods,"  that  the  government  assay- 
shall  make  a  "proper  assay**  of  the 
mple  on  which  the  duties  shall  be 
oidated,  and  authorizes  the  secre- 
ry  to  make  necessary  regulations  for 


enforcing  such  provisions.  In  re  Pu- 
get  Sound  Reduction  Co.  (C.  C.  1899) 
96  Fed.  90. 

It  being  shown  by  uncontradicted 
testimony  that  what  is  known  as  the 
"fire  process,*'  which  gives  the  quan- 
tity of  lead  in  an  ore  that  can  be  saved 
by  smelting,  is  exclusively  used  in 
making  assays  for  commercial  purpos- 
es, and  is  known  as  the  "commercial 
method/*    instructions    issued    by    the 
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treasury  department  adopting  for  cus-  which  imposes  a  duty  on  imported  le« 

toms   purposes   what  is  known  as  the  ores,    contemplates    the    determinatic 

"wet     process"     of     assaying,     which  of  the  quantity  of  metal  in  the  ore    I 

shows   the   actual  quantity   of  lead   in  assay,  by  paragraph  182  of  that  act  tl 

an  ore,  making  no  allowance  for  loss  determination  of  the  quantity  of  met 

in  smelting,  require  the  payment  of  a  contained   in   imported  lead   bullion 

higher   duty   than   is   contemplated    by  to  be  by  official  weighing  only,  and  tl 

the  tariff  act,  and  are  in  contravention  application    of    assay    to    lead    bulli< 

of  the  positive  requirement  of  the  act  under    the    current    Treasury    reguls 

of  1895.     Id.  tions  for  bonded  smelters  and  refine 

While    paragraph    181    of   the    tariff  is  without  warrant  of  law.     (1902)    1 

act   of  July  24,  1897    (30  Stat.   166),  Op.  Atty.  Gen.  45;    (1903)  Id-  569. 

§  5617.  (Act  June  8,  1896,  c.  373.)  Shipment  of  ores  to  samplin 
works. 
The  Secretary  of  the  Treasury  is  hereby  authorized  to  expen 
from  the  appropriation  for  collecting  the  revenue  from  customs,  t 
provide  for  the  purchase  of  the  necessary  land,  and  for  the  constru 
tion  and  equipment  of  sampling  works  thereon,  or  for  the  leasing'  < 
suitable  buildings  and  equipment  for  the  sampling  and  assaying  < 
imported  silver  ores  and  other  ores  containing  lead  at  El  Pas 
Texas ;  Northport,  Washington ;  and  Bonner's  Ferry,  Idaho,  and  ; 
such  other  ports  as  in  the  judgment  of  the  Secretary  of  the  Trea 
ury  the  interests  of  the  revenue  demand,  the  sum  of  forty-five  thoi 
sand  dollars,  to  be  available  for  the  fiscal  year  eighteen  hundrc 
and  ninety-seven:  Provided,  That  the  Secretary  of  the  Treasury 
hereby  authorized,  in  case  of  importation  of  said  ores  at  ports  i 
which  no  facilities  are  provided,  to  send  a  portion  thereof  to  ar 
port  having  said  facilities,  at  which  port  said  portion  may  be  sample 
and  assayed.  The  collector  at  the  port  of  importation  shall  then 
upon  liquidate  the  entry  upon  said  assay.  In  no  instance,  howeve 
shall  a  less  portion  than  one-fifth  of  any  importation  of  ores  t 
sampled  and  assayed.     (29  Stat.  270.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  yei 
1896,  cited  above. 

A  standard  gauge  for  sheet  and  plate  iron  and  steel,  to  be  used  in  determii 
ing  duties  and  taxes,  was  established  by  Act  March  3,  1893,  c.  221,  post,  i 
8903,  8905. 

The  transportation  under  bond  of  lead  bearing  ores  was  provided  for  t 
par.  152  of  section  I  of  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c  16,  ant 
S  5291,  par.  152. 

See  note  to  Act  March  2,  1895,  c.  189,  §  1,  ante,  §  5616,  as  to  sampling  ore 

§  5618.  (R.  S.  §  2920.)     Expense  of  weighing,  measuring,  or  gang 

ing. 
*  In  all  cases  in  which  the  invoice  or  entry  does  not  contain  th 
weight,  or  quantity,  or  measure  of  merchandise,  now  weighed,  o 
measured,  or  gauged,  the  same  shall  be  weighed,  gauged,  or  meas 
tired  at  the  expense  of  the  owner,  agent,  or  consignee. 
Act  July  30,  1846,  c.  74,  §  4,  9  Stat.  43. 

Notes  of  Deoisions 

Expense  of  gauging.— In  an  action  to  quantity  was  not  accurately  stated,  th 

recover  ganger's  fees   paid  by  an   im-  importer   or   merchant   must   bear  th 

porter,   held,    that   where  an  importer  expense.      Gasado    v.    Schell     (C.    ( 

or  merchant  does  not  accurately  state  1887)  33  Fed.  332. 

the    quantity    of    his    goods,    whether  ^  ^   , 

stated    in    known    units    employed    in  Cited     without     definite    applicatioi 

this  country,  or  in  known  foreign  units,  Kennedy  v.  Magone  (1895)  15  Sup.  C\ 

and   the   result  of   the   gauging  shows  814,  816,  158  U.  S.  212,  39  L.  Ed.  954 

that    the    gauging    was    necessary    in  Balfour   v.   Sullivan    (C.   O.  1883)  1' 

order  to   determine   the  fact   that  the.  Fed.  231,  233. 

§  5619.  (R.  S.  §  2921.)     Deficiency. 

If,  on  the  opening  of  any  package,  a  deficiency  of  any  article  shal 
be  found,  on  examination  by  the  appraisers,  the  same  shall  be  cer 
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d  to  the  collector  on  the  invoice,  and  an  allowance  for  the  same 
nade  in  estimating  the  duties. 
Act  Aug.  30,  1842,  c.  270,  {  21,  5  Stat  565. 

Notes  of  DeoisioBS 


lowance     for     defloiency.— See     § 

t,   ante. 

ie  general  rule  is  that  revenue  can 
loUected  only  upon  the  quantity  or 
;ht  of  the  taxable  subject-matter 
;h  is  actually  imported  and  receiv* 
yy  the  importer  so  as  to  come  in- 
the  consumption  of  the  country. 
irican  Cigar  Co.   v.  U.   S.    (1906) 

Fed.  484,  77  C.  C.  A  40  (judg- 
t  reversed  U.  S.  v.  G.  Falk  &  Bro. 
►7]  27  Sup.  Ct  191,  204  U.  S.  143, 
Lk   Ed.  411);    Balfour  v.   Sullivan 

C.  1883)  17  Fed.  231,  233;  Reiss 
iagone  (C.  C.  1889)  39  Fed.  105, 

Uowance  should  be  made  for  defi- 
icy  arising  from  loss  where  value 
the  goods   is  measured   by   weight, 

not   from   mere   shrinkage.     Rob- 
on  V.  Bradbury  (1889)  10  Sup.  Ct. 
,  132  U.  S.  491,  33  L.  Ed.  405. 
he  actual  amount  arriving,  and  not 

amount  shipped  is  liable  for  duty, 
Jie  absence  of  proof  that  the  loss 
transit  improved  the  quality  of  the 
ds.  Brune  v.  Marriott  (C.  C.  1849) 
I.  Cas.  No.  2,052;  Scbuchardt  ▼. 
^rence  (C.  C.  1856)  Fed.  Cas.  No. 
184;  Austin  v.  Peaslee  (C.  C.  1857) 
l.  Cas.  No.  666;  U.  S.  v.  Nash  (0. 
1869)  Fed.  Cas.  No.  15,856. 
Ithough  included  in  the  invoice, 
ds  lost  on  the  voyage  are  not  sub- 
t  to  duty.  U.  S.  V.  Nash  (C.  0. 
9)  Fed.  Cas.  No.  15,856. 
^ere  a  cargo  of  coke,  imported 
m  Wales,  by  reason  of  evaporation 
the  moisture  contained  in  it  during 

voyage,  weighed  several  tons  less 
n  when  shipped,  held,  that  duties 
Id  only  be  legally  collected  on  the 
aal  weight  at  the  time  of  the  im- 
tation,  and  not  on  the  weight  shown 

the    invoice.      Balfour    v.    Sullivan 

C.  1883)   17  Fed.  231. 
'he  importer  is  not  required  to  show 
y  there   is  a  deficiency   or  how  it 
urred.     Id. 

L  treasury  regulation  that  duties 
ill  be  collected  according  to  the  in- 
ce,  unless  the  importer  accounts, 
proofs,  for  the  discrepancy  between 
;  amount  shown  by  the  invoice  and 
)  actual  weight  at  the  time  of  im- 
itation, is  no  defense  to  an  action 
recover  the  duties  exacted  from  the 
sorter  on  the  difference  between  the 
ount  actually  imported  and  the 
ount  shown  by  the  invoice  to  have 
^n   shipped.     Id. 

^ere  an  importation  has  shrunk  in 
ight,  and  such  shrinkage  has  added 
percentage  of  value,  so  that  the  ac- 
il  quantity  which  arrives  is  worth 
re  per  pound  in  the  foreign  market 
in  the  original  quantity,  the  actual 
mtity  should  be  appraised  at  its  in- 
lased  value  per  pound,  and  duty  as- 


sessed upon  the  value  thereof  apprais- 
ed, although  the  invoice  describes  the 
original  quantity  as  worth  less  per 
pound.  But,  to  warrant  such  an  as- 
sessment of  duty,  the  appraiser  must 
first  find  that  the  actual  quantity  was 
worth  per  pound  such  sum  as  would 
warrant  the  amount  of  duties  assess- 
ed. Reiss  V.  Magone  (C.  C.  1889)  39 
Fed.  105,  108. 

Section  5602,  ante,  is  not  inconsist- 
ent with  the  general  provisions  of  this 
section.  Shaw  v.  Dix  (C.  C.  1896) 
72  Fed.  166,  168. 

A  report  by  the  assistant  appraiser 
that,  upon  examination  of  certain  im- 
ported merchandise,  he  found  a  de- 
ficiency in  the  quantity  called  for  by 
the  invoice,  is  sufficient  on  which  to 
base  an  allowance  for  such  deficiency 
in  estimating  the  duties.  U.  S.  v.  Park 
(O.  C.  1896)  77  Fed.  608. 

The  Congress  has  by  remedial  stat- 
ute established  a  rule  of  evidence  in 
determining  the  condition  of  merchan- 
dise at  the  time  this  crosses  the  cus- 
toms line,  and  the  quantity  of  the  mer- 
chandise existing  at  the  precise  mo- 
ment of*  importation,  if  made  an  is- 
sue, becomes  a  fact  to  be  proved,  as 
any  other  fact  in  issue,  by  evidence. 
U.  S.  V.  Shallus  (1911)  2  Ct  Cust. 
App.   332. 

Where  the  quantity  which  actually 
arrives  is  found  by  the  customs  officers 
to  be  less  than  tiie  invoiced  quantity, 
a  deduction  of  the  excess  of  the  latter 
over  the  former,  in  adjusting  the  du- 
ties, is  not  an  allowance  within  the 
meaning  of  the  proviso  mentioned. 
(1883)  17  Op.  Atty.  Gen.  613. 

See   note    under   §   5591,   ante,   "In-  n 
crease  in  value  and  decrease  in  quanti- 
ty." 

— -  Leakage.^Act  1799,  c  22,  |  59, 
providing  that  "there  shall  be  an  al- 
lowance of  2  per  cent,  leakage  on  the 
quantity  which  shall  appear  by  the 
gauge  to  be  contained  in  any  cask  of 
liquors  subject  to  duty  by  the  gallon," 
does  not  now  apply  to  brandy,  then 
subject  to  a  specific  duty,  but  since 
subjected,  by  the  tariff  act  of  1846, 
to  an  ad  valorem  duty.  Lawrence  v. 
CasweU  (1851)  54  U.  a  (13  How.) 
488,  14  L.  Ed.  235. 

Where  merchandise  is  detained  at 
the  custom  house  for  the  purpose  of 
appraisement,  the  importer  is  not  enti- 
tled to  recover  on  account  of  leakage 
or  deterioration.  Belcher  v.  Linn 
(1860)  65  U.  S.  (24  How.)  508,  16  L. 
Ed.  754. 

The  word  'liquors,"  as  used  in  the 
proviso  of  Schedule  H  of  the  tariff  act 
of  March  3,  1883  (22  Stat.  505),  pro- 
hibiting any  allowance  for  breakage, 
leakage,    or    damage    in     respect    to 
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''wines,    liquors,    cordials,    or    distilled  the    customs    stamper.     The    impo 

spirits,**  is  simply  a  misspelliog  of  the  in    his   own   behalf  bottled    2,040 

word  "liqueurs,**  and  does  not  include  barrels  out  of  30,068  and,    protest 

beer.    Hollender  v.  Magone  (1893)  149  claimed  the  result  as  it  appeared  tc 

U.  S.  586,  13  Sup.  Ct  932,  37  L.  Ed.  the    true    gauge    of    the    beer.       n 

860,   reversing    (G.    G.   1889)   38   Fed.  method  was  liable  to  too  much   ei 

912.  to  warrant  such  a  finding  of  coiit< 

Where  the  quantity  or  weight  stated  valid  as  against  the  ganger's,   sust 

in  the  invoice  has  been  diminished  by  ed  as  that  is  by  the  collector's,   d 

leakage  or  similar  loss,  the  duty  should  sion.    Hollender  &  Go.  v.  U.  S.   (19 

be  chargeable  on  the  quantity  actually  4  Ct  Gust.  App.  406. 

imported  into   the  country.     American  The  effect  of  the  proviso  in   the 

Sugar  Refining  Go.  v.  U.  S.   (1900)  99  of  March  3,  1883  (22  Stat.   605). 

Fed.  716,  718,  40  G.  G.  A.  84,  affirmed  daring  "that  there  shall  be  no  all 

(1901)  21  Sup.  Gt.  830,  181  U.  S.  610,  ance  for  breakage,  leakage,  or  dam 

45  L.  Ed.  1024.  on  wines,  liquors,  cordials,  or  disti 

The  dutiable  value  in  case  of  loss  by  spirits,"  was  to  repeal  all  the   pn 

leakage    is    ascertained    by    deducting  sions  previously  in  force  which  autt 

from  the  dutiable  value  of  the  invoice  ized  such  allowance;   but  it   nevert 

amount  the  amount  of  deficiency  shown  less  permits  the  duties  to  be  asses 

by  the  returns  of  the  official  weigher  on  the  actual  quantity  of  merchant 

and  gauger.     Brune  v.  Marriott  (G.  G.  imported,  whether  in  casks  or  bott 

1849)  Fed.  Gas.  No.  2,052.  (1883)  17  Op.  Atty.  Gen.  613. 

The  amount  of  the  beer  in  the  con-  Allowance  for  leakage,  breakage,  € 

tainers   not   entirely  filled   was   deter-  of  wines,  see  paragraph  244. 

mined    by    experts,    who    sounded    the  Cited     without    definite    applicati 

casks  and  estimated  the  shortage.    All  Lawder  v.   Stone    (1902)    23    Sup. 

of  the  half  barrels  were  inspected  for  79,  82,  187  U.  S.  281,  47  L.  Ed.  1' 

shortage  by  the  importer,   the  steam-  Merwin  v.  Magone  (1895)  70  Fed.  7 

ship  company,  the  customs  gauger,  and  778,  17  G.  G.  A.  361. 

(R.  S.  §§  2922-2924.  Repealed.) 
R.  S.  §  2922,  provided  for  the  examination  by  the  appraisers  or  other  offie 
of  any  owner,  importer,  consignee,  or  other  person,  as  to  the  market  value 
wholesale  price  of  any  merchandise  imported,  and  for  the  production  of  lette 
accounts,  or  invoices  relating  to  the  same.  R.  S.  §  2923,  imposed  a  penalty  i 
failure  to  submit  to  such  examination  or  to  produce  such  papers,  and  made  i 
appraisement  conclusive.  And  R.  S.  §  2924,  made  false  swearing  on  such 
examination  perjury,  and  forfeited  the  merchandise  of  an  owner,  importer, 
consignee,  guilty  thereof.  All  these  sections  'Were  repealed  by  the  Gustoms  A 
ministrative  Act  of  June  10,  1890,  c  407,  §  29,  26  Stat.  141,  and  similar  p] 
visions  were  made  by  sections  16  and  17  of  that  act,  amended  by  the  Payi 
Aldrich  Tariflf  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  100,  and  the  Underwo 
Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  III,  O,  P,  ante,  §§  5596,  5597. 

§  5620.     (R.  S.  §  2925.)     Bond  to  produce  proof. 

Whenever,  in  the  opinion  of  the  Secretary  of  the  Treasury, 
may  be  necessary  in  order  to  carry  into  full  effect  the  laws  for  tl 
collection  of  the  revenue,  he  may  authorize  the  collector  of  any  di 
trict  into  which  merchandise,  subject  to  duty,  may  be  importe 
to  require  the  owner,  importer,  or  consignee  of  such  merchandis 
to  give  bond,  in  a  sum  not  exceeding  the  value  of  such  merchandis 
that  he  will  produce  or  cause  to  be  produced,  within  a  reasonab 
time,  to  be  fixed  by  the  Secretary,  such  proof  as  the  Secretary  ma 
deem  necessary,  and  as  is  in  the  power  of  the  owner,  importe 
or  consignee,  to  obtain,  to  enable  the  collector  to  ascertain  the  clas 
or  description' of  manufacture,  or  rate  of  duty,  to  which  such  me: 
chandise  is  justly  liable. 

Act  May  28,  1830,  c.  147,  §  8,  4  Stat.  411. 

§  5621.  (R.  S.  §  2926.)  Storing  goods  with  incomplete  manifest 
All  merchandise,  of  which  incomplete  entry  has  been  made,  c 
an  entry  without  the  specification  of  particulars,  either  for  want  ( 
the  original  invoice,  or  for  any  other  cause,  or  which  has  receive 
damage  during  the  voyage,  shall  be  conveyed  to  some  warehoui 
or  storehouse,  to  be  designated  by  the  collector,  in  the  parcels  c 
packages  containing  the  same,  there  to  remain  with  due  and  re? 
sonable  care,  at  the  expense  and  risk  of  the  owner  or  consignee 
under  the  care  of  some  proper  officer,  until  the  particulars,  cos 
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value,  as  the  case  may  require,  shall  have  been  ascertained 
her  by  the  exhibition  of  the  original  invoice  thereof,  or  by  ap- 
lisement,  at  the  option  of  the  owner,  importer,  or  consignee; 
d  until  the  duties  thereon  shall  have  been  paid,  or  secured  to  be 
id,  and  a  permit  granted  by  the  collector  for  the  delivery  thereof. 
Act  March  2,  1799,  c.  22,  §  52,    1  Stat.  665. 

Kotes  of  Decisioiui 


lodiflcation  of  8eotlon.~Act  May  1, 
6,  c.  89.  19  Stat.  49.  permitting  the 
ry  of  packed  packages  without  the 
Auction  of  an  invoice,  modified  this 
tion;  and  the  latter  provision  does 

apply  to  such  packages.  U.  S.  v. 
lerican    Express   Co.    (O.    0.    1907) 

Fed.  996. 

toragew— The  presumption  is  that 
officers  mentioned  in  a  United 
tes  statute,  who  are  to  carry  out  its 
•visions,  are  officers  of  the  United 
tes,  if  there  are  any  officers  of  the 
[ted  States  such  as  are  described 
the  statutes.  (1870)  13  Op.  Atty. 
1.  244. 

'he  port  wardens  of  the  port  of  New 
rk,  appointed  under  the  State  laws, 
not  the  officers  meant  by  the  words 
■oper  officers  of  the  port  or  dis- 
rt,'*  found  in  the  section  as  former- 
enacted.  The  officers  there  meant 
the  customs  officers  of  the  port  or 
trict,  appointed  pursuant  to  the  laws 
the  United  States.  Id. 
>ee  §  5647,  post,  as  to  storing  godds 

want  of  invoice. 

-»  ChargeSw— Where  an  importer 
>oses  to  enter  goods  of  less  value 
n  $1,000  without  a  certified  invoice, 
rges  for  cartage  to  the  appraiser's 
res  and  for  storage  and  labor  at 
h  stores  may  properly  be  exacted 
the  government  Kennedy  v.  Ma- 
le (O.  C.  1890)  41  Fed.  768,  769, 
rmed  (1895)  15  Sup.  Ct.  814,  158 
S.  212.  39  L.  Ed.  954. 
Hiere  merchandise  is  entered  by  ap- 
isement  without  invoice,  and  the  en- 
is  incomplete  for  want  of  particu- 
1,  and  is  taken  into  custody  of  the 
lector  of  the  port  and  conveyed  to 
warehouse,  the  charges  for  storage 
1  labor  arc  legal.  Hemplead  v. 
iwalader  (C.  C.  1890)  42  Fed.  529, 
I. 
k.  fee  charged  by  a  collector  of  cus- 


toms on  packed  packages  to  defray 
expense  incurred  in  administering  the 
law  relative  to  such  packages  is  not 
such  as  is  authorized  by  this  section. 
U.  S.  V.  American  Express  Co.  (C.  O. 
1907)   154  Fed.  996. 

Because  of  the  absence  of  an  invoice, 
the  collector  on  liquidation  charged, 
under  this  section,  a  certain  sum  for 
cartage,  labor,  and  storage  incidental 
to  the  removal  and  custody  of  the  im- 
portation. The  cartage  was  paid  for 
by  the  government,  while  the  other 
services  were  rendered  by  government 
employes.  The  entry  was  confessedly 
incomplete,  an  invoice  being  necessary, 
and  so  it  was  within  the  authority  of 
the  collector  under  the  section  cited 
to  cause  the  merchandise  to  be  remov- 
ed at  the  expense  of  the  owners  to  a 
warehouse  or  storehouse,  there  to  re- 
main until  due  appraisement  was  had 
or,  at  the  option  of  the  owners,  the 
original  invoice  produced;  and  this  is 
true  though  there  was  only  one  case 
of  merchandise,  valued  at  less  thun 
$100.  Davies,  Turner  &  Co.  v.  U.  S. 
(1912)   3  Ct.  Cust.  App.  450. 

Appraisementd— Where  consignee,  on 
pointing  out  imperfection  in  invoice  and 
desiring  to  have  it  corrected,  is  told 
that  he  must  enter  goods  at  value  ex- 
pressed in  invoice,  and  in  no  other 
way,  he  is  not  bound  to  ask  for  the 
appraisement  provided  for  by  this  sec- 
tion. Robertson  v.  Bradbury  (1889) 
10  Sup.  Ct.  158,  132  U.  S.  491,  33  L. 
Ed.  405. 

Penalties^— The  penalties  prescribed 
by  section  51  of  the  act  of  1799  for 
collecting  duties  do  not  apply  to  this 
section.  Peisch  v.  Ware  (1808)  4 
Cranch,  347,  364,  2  L,  Ed.  643. 

Cited  without  definite  application, 
U.  S.  V.  Sommers  (1909)  171  Fed.  57, 
96  C.  O.  A.  299. 


(R.  S.  §  2927.  Repealed.) 
This  section  provided  for  the  appraisal  of  articles  damaged  during  the  voyage, 
and  for  allowances  for  such  damages  in  estimating  duties.  It  was  repealed  by 
the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  29,  26  Stat. 
141,  and  allowances  for  damages  to  merchandise  imported  were  forbidden,  and 
abandonment  of  damaged  merchandise  after  entry  and  relief  from  payment  of 
duties  thereon  was  provided  for  by  section  23  of  that  act,  which  section,  as 
amended,  was  re-enaCted  by  the  Underwood  Tariff  Act,  §  III,  X,  ante,  §  5602. 

(R.  S.  §  2928.  Superseded.) 
This  section,  providing  for  appraisement  of  merchandise  taken  from  any 
wreck  and  of  damages  sustained  during  the  course  of  the  voyage,  was  super- 
seded by  the  provisions  of  the  Customs  Administrative  Act  of  June  10,  1890, 
c.  407,  $  23,  26  Stat.  140,  which,  as  amended  and  desipmated  as  section  22  of 
said  act,  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat. 
91,  were  re-enacted  by  the  Underwood  Tariff  Act  of  Oct.  8,  1913,  c.  16,  §  III, 
X,  ante,  |  6602. 
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(R.  S.  §§  2929-2932.  Repealed.) 
These  sections  provided  for  revision  by  the  principal  appraisers  of  reporti 
assistant  appraisers,  and  for  reappraisement  on  the  order  of  the  collector  ; 
appeals  from  appraisements;  and  for  appeals  from  decisions  of  the  collecto: 
the  Secretary  of  the  Treasury.  They  were  repealed  by  the  Customs  Adiai 
trative  Act  of  June  10,  1890,  c.  407,  S  29,  26  Stat  141;  and  other  ] 
visions  for  revision  of  appraisements,  reappraisements,  appeals  from  decisi 
of  appraisers  and  of  collectors  to  the  board  of  general  appraisers,  and  rev 
of  their  decisions,  were  made  by  sections  12-18  of  that  act,  which,  as  amen 
by  Act  May  27,  1908,  c  205,  §  3,  and  the  Payne-Aldrich  Tariff  Act  of  Aug 
1909,  c.  6,  $  28,  were  incorporated  in  chapter  8  of  the  Judicial  Code,  Sf  1 
199,  ante,  §§  1179-1190,  and  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c 
§  III,  M-Q,  ante,  §§  5594-5598,  except  said  section  12,  which  is  set  forth  & 
(  5593. 

§  5622.  (R.  S.  §  2933.)     Examination  of  medicines. 

All  drugs,  medicines,  medicinal  preparations,  including  medici 
essential  oils  and  chemical  preparations,  used  wholly  or  in  part 
medicine,  imported  from  abroad,  shall,  before  passing  the  custc 
house,  be  examined  and  appraised,  as  well  in  reference  to  their  qt 
ity,  purity,  and  fitness  for  medical  purposes,  as  to  their  value  2 
identity  specified  in  the  invoice. 

Act  June  26,  1848,  c  70,  §  1,  9  Stat.  237. 

The  oaths  to  be  taken  by  special  examiners  of  drugs,  etc.,  was  prescribed 
R.  S.  §  2611,  ante,  §  5355;  and  their  salaries  were  fixed  by  the  Plan 
Reorganization  of  the  Customs  Service  pursuant  to  provisions  of  Act  Aug, 
1912,  c.  355,  S  1,  ante,  §  5327. 

Notes  of  Deoisioiui 

Standard   of   drugSd— The  drugs   and  food  and  drugs  act  of  1906  regari 

medicine  act  of  1848  and  the  food  and  adulteration,    misbranding,     and     t 

drugs  act  of  June  30,  1906   (34  Stat  labeling,  and  to  any  test  that  may 

768),    are,    generally    speaking,    cumu-  appUed  to  them  by  the  direction  of 

lative,  and  should  both  be  given  effect  Secretary  of  Agriculture  in  accorda 

and  an  importation  of  drugs  should  not  with  section  11  of  the  latter  act. 

be  admitted  if  it  fails  to   conform   to  Importations    originating    in    any 

the  standard  established  by  the  former  the    countries    whose    pharmacopo( 

or  to  the  tests  imposed  under  the  lat-  are   mentioned   in   section   5624,    p 

ter.     (1907)  26  Op.  Atty.  Gen.  311.  must  conform  to  the  pharmacopoeia 

In  applying  the  drugs  and  medicine  the  country  of  their  origin;  but  if  i 

act  of  June  26,  1848,  to  importations  duced    in    any    other    country,    wl 

originating  in  Italy,   that   standard  of  pharmacopoeias  are  not  thus  standf 

strength  and  purity  to  be  enforced  is  iz.ed,    then  .  the   pharmacopoeia   of 

that  established  by  the  pharmacopoeia  United   States   must  controL     Id. 
of  the  United  States,  and  not  that  of 

Italy  or  any  other  foreign  country.     Id.  Cited     without    deflnito    applicat 

Drugs  imported  from  Italy,  although  Buttfield  v.  Stranahan  (1903)   24  S 

meeting  the  standard  required  by  the  Ct.  349,  354,  192  U.  S.  470,  48  L. 

drugs   and   medicine  act  of   1848,   are  525;  Smeltzer  v.  St.  Louis  &  8.  F. 

still   subject  to   the  provisions  of  the  Co.   (C.  0.  1908)    158  Fed.  649,  ( 

§  5623.  (R.  S.  §  2934.)     Name  of  proprietor  to  be  affixed  to  me 

cines. 
All  medicinal  preparations,  whether  chemical  or  otherwise,  usu 
ly  imported  with  the  name  of  the  manufacturer,  shall  have  the  ti 
name  of  the  manufacturer  and  the  place  where  they  are  prepar 
permanently  and  legibly  affixed  to  each  parcel  by  stamp,  label, 
otherwise;  and  all  medicinal  preparations  imported  without  su 
names  so  affixed  shall  be  adjudged  to  be  forfeited. 

Act  June  26,  1848,  c  70,  §  2,  9  Stat.  238. 

§  5624.  (R.  S.  §  2935.)     Return  upon  examination. 

If,  on  examination,  any  drugs,  medicines,  medicinal  preparatioi 
whether  chemical  or  otherwise,  including  medicinal  essential  oi 
are  found,  in  the  opinion  of  the  examiner,  to  be  so  far  adulterat( 
or  in  any  manner  deteriorated,  as  to  render  them  inferior  in  streng 
and  purity  to  the  standard  established  by  the  United  States,  Ed; 
burgh,  London,  French,  and  German  pharmacopoeias  and  dispeni 
tories,  and  thereby  improper,  unsafe,  or  dangerous  to  be  used  i 
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ledidnal  purposes,  a  return  to  that  effect  shall  be  made  upon  the 
ivoice,  and  the  articles  so  noted  shall  not  pass  the  custom-house, 
nlcss,  on  a  re-examination  of  a  strictly  analytical  character,  called 
*r  by  the  owner  or  consignee,  the  return  of  the  examiner  shall 
s  found  erroneous,  and  it  is  declared  as  the  result  of  such  analysis » 
lat  tlie  articles  may  properly,  safely,  and  without  danger,  be  used 
ir  medicinal  purposes. 

Act  June  20,  1848,  e  TO,  |  3,  0  Stat  283. 

Hot^s  of  Daolfllon* 

Ptiarmacopoela      control  Ung.—Impor-  other   country,   whose   pharmacopoeias 

tioas  oHginating  in  any  of  the  eoun-  are    not    thus    Btandardkedj    then    tJn^ 

les  whose   pharmaeopoelas  are   men-  pharmacoiKK-ia    of    the    United    States 

i^ned  in  tbta  seelion  must  conform  to  must    eoutroL      (1907)    26    Op.    Attj. 

le    phannacopoela   of  the   country   of  Gen.  311. 
i^LT    origin;    but   if   produced    la   any 

5625.  (R.  S.  §  2936,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 

Appeal  from  examination. 
The  owner  or  consignee  shall  at  all  times,  when  dissatisfied  with 
le  examiner's  return,  have  the.  privilege  of  calling,  at  his  own  ex- 
ense,  for  a  re^examination ;  and  the  collector,  upon  receiving  a 
e  posit  of  such  sum  as  he  may  deem  sufficient  to  defray  such  ex- 
ense,  shall  procure  some  competent  analytical  chemist  possessing 
tie  confidence  of  the  medical  profession,  as  well  as  of  the  colleges 
f  medicine  and  pharmacyi  if  any  such  institutions  exist  in  the  State 
1  which  the  collection-district  is  situated,  to  make  a  careful  aiialy- 
is  of  the  articles  included  in  the  return,  and  a  report  upon  the  same 
:nder  oath.  In  case  this  report,  which  shall  be  finaK  shall  declare 
he  return  of  the  examiner  to  be  erroneous,  and  the  articles  to  be 
if  the  requisite  strength  and  purity,  according  to  the  standards 
ef erred  to  in  the  next  preceding  section,  the  entire  invoice  shall 
le  passed  without  reservation,  on  payment  of  the  customarv  duties. 
Act  June  26,  1848,  c.  70,  |  4,  9  Stat.  238,  Act  Feb.  2T,  1877,  c.  69,  g  1,  10 
Stat.  247. 

Tljt^  e^etioQ,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting 
Alter  11 1 e  word  **sittiated''  the  worda  ^^to  make,''  as  set  forth  here,  bj  Act  Feb. 
27,  ISTT,  Q,  09,  I  1,  cited  above. 

Notes  of  Decisions 

RepeaL— The   provisions  that   impor*  applied  to  importatioDs  which  are  sub- 

ftfiotjs   found    to   conform   to   standard  ject    to    rejection    under    tests    of    the 

turii>*ipd  ebfilJ  be   "passed  withntit  res-  food   and    drugs   act,      (1907)    26    Op» 

rvntion,  on  payment  of  the  euatoniary  Atty.  Gen.  311. 
uties/-   are  repealed  by  implicniioQ  as 

\  5626,  (R,  S.  §  2937.)     Exportation  of  rejected  articles. 

If  tlie  exaniiner's  return,  however,  shall  he  sustained  by  the  anal- 
ysis and  report  J  the  articles  shall  remain  in  charge  of  the  colkctor, 
md  the  owner  or  consignee,  on  payment  of  the  charges  of  storage 
md  other  expenses  necessarily  inciirred  by  the  United  States,  and 
m  giving  a  bond  with  sureties  satisfactory  to  the  collector  to 
and  the  articles  out  of  the  limits  of  the  United  States,  shall  have 
he  privilege  of  re-exporting  them  at  any  time  within  the  period  of 
iix  months  after  the  report  of  the  analysis ;  but  if  the  articles  shall 
not  be  sent  out  of  the  United  States  within  the  time  specified,  the 
:ollector»  at  the  expiration  of  that  time,  shall  cause  the  same  to  be 
destroyed,  and  hold  the  owner  or  consignee  responsible  to  the 
United  States  for  the  payment  of  all  charges,  in  the  same  manner 
as  if  the  articles  had  been  re-exported. 
Act  June  m,  IMS,  c.  TO,  §  4,  9  Stat.  23S. 

I  5627.  (R.  S.  §  2938,)     Appraiser  as  special  examiner. 

One  of  the  assistant  appraisers  at  the  port  of  New  York,  to  be 
appointed  with  special  reference  to  his  qualificalions  for  stich  du- 
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ties,  shall,  in  addition  to  the  duties  that  may  be  required  of  him  b 
the  appraiser,  perform  the  duties  of  a  special  examiner  of  drugs 
medicines,  chemicals,  and  so  forth. 

Act  July  27,  1866,  c.  284,  |  3,  14  Stat.  302. 

The  number  of  assistant  appraisers  at  the  port  of  New  York  was  prescribe 
by  R.  S.  §  2536,  the  provisions  of  which  were  superseded  by  the  Plan  of  Reoi 
ganization  of  the  Customs  Service  pursuant  to  Uie  provisions  of  Act  Aug.  24 
1912,  c.  355,  §  1,  ante,  §  5327. 

The  oath  to  be  taken  by  a  special  examiner  of  drugs,  etc.,  was  prescribed  b 
R.  S.  i  2611,  ante,  S  5355. 

§  5628.  (R.  S.  §  2939.)     Appraisement  at  New  York. 

The  collector  of  the  port  of  New  York  shall  not,  under  any  cii 
cumstances,  direct  to  be  sent  for  examination  and  appraisemen 
less  than  one  package  of  every  invoice,  and  oi?e  package  at  leas 
out  of  every  ten  packages  of  merchandise,  and  a  greater  numbe 
should  he,  or  the  appraiser,  or  any  assistant  appraiser,  deem  i 
necessary.  When  the  Secretary  of  the  Treasury,  however,  fron 
the  character  and  description  of  the  merchandise,  may  be  of  th^ 
opinion  that  the  examination  of  a  less  proportion  of  packages  wil 
amply  protect  the  revenue,  he  may,, by  special  regulation,  direct  j 
less  number  of  packages  to  be  examined. 
Act  July  27,  1866,  c.  284,  §  1,  14    Stat.  302. 

Notes  of  Deoisioiui 


Nature  of  seotioiid— This  section  is 
not  mandatory,  so  that  though,  vnth- 
out  any  special  direction,  a  less  num- 
ber than  one  out  of  ten  packages  of 
an  invoice  is  examined,  the  examina- 
tion is  not  void.  Erhardt  v.  Schroeder 
(1894)  15  Sup.  Ct  45,  47,  156  U.  S. 
124,  39  L.  Ed.  94. 

This  section  is  permissive,  and  not 
mandatory.  U.  S.  v.  Rosenwald(1895) 
67  Fed.  323,  327,  14  C.  O.  A.  399. 

Manner  of  appralsementw— The  mere 
fact  that  all  the  cases  of  an  importa- 
tion **were  by  the  collector  ordered  to 
the  public  store,  and  that  they  were 
there  at  the  time  of  the  reappraise- 
ment,"  does  not  show  a  specific  direc- 
tion by  the  collector  that  all  should  be 
examined,  and  render  void  a  reappraise- 
ment  made  without  examining  all  the 
cases,  though,  under  R.  S.  |  2901,  ante, 
§  5590,  and  this  section,  such  reap- 
praisement  would  be  void  if  the  collec- 
tor directed  an  examination  of  all  the 
cases,  and  it  was  not  made.  Origet  v. 
Hedden  (1894)  15  Sup.  Ct  92,  155  U. 
S.  228,  39  L.  Ed.  130. 

An  importer  is  entitled  to  have  no 
greater  portion  of  the  importation  pro- 
duced and  examined  on  appeal  to  the 
board  of  general  appraisers  than  this 
section  directs  shall  be  sent  to  the  ap- 
praiser. Renvy,  Schmidt  &  Plussner  v. 
U.  S.  (C.  C.  1903)  121  Fed.  441,  442. 

Though  there  may  have  been  a  fail- 


ure on  the  part  of  the  collector  strictl; 
to  comply  with  the  provisions  of  sec 
tions  2901  and  2939,  R.  S.,  section  559C 
ante,  and  this  section,  governing  th< 
special  designation  of  merchandise  fo 
examination  and  appraisement,  never 
theless  the  board  of  general  appraiser 
would  be  in  duty  bound,  the  goods  i 
question  remaining  subject  to  their  con 
trol  and  open  to  their  inspection  an< 
examination,  to  resort,  on  appeal,  to  th< 
best  means  at  hand  for  making  an  ap 
praisement;  and  though  it  should  ap 
pear  that  one  package  in  ten  was  no 
in  some  instances  examined  by  th< 
board,  there  being  sufficient  samplei 
of  the  merchandise  before  them  an< 
these  having  been  examined,  ther( 
would  be  accordingly  such  a  substitute 
process  as  the  law  contemplates  an< 
permits.  Oelrichs  &  Co.  v.  U.  S.  (1911] 
2  Ct  Cust  App.  355. 

Repeaiw— Act  July  27,  1866,  c  284 
repealed  Act  March  3,  1851,  c.  32,  §  5 
so  far  as  that  section  relates  to  th( 
appraisers  and  assistant  appraisers  foi 
the  port  of  New  York,  but  no  further 
(1870)  13  Op.  Atty.  Gen.  312. 

Cited  without  deflnito  appiicatlon 
U.  S.  V.  Dieckerhoff  (1906)  26  Sup.  Ct 
604,  606,  202  U.  S.  302,  60  L.  Ed.  1041 
In  re  Blumlein  (C.  C.  1892)  49  Fed 
228,  230,  affirmed  (1893)  55  Fed.  H83 
5  C.  C.  A.  142;  Curnen  &  Stiner  v.  U 
S./(C.  C.  1904)  136  Fed.  807,  808,  809 


§  5629.  (R.  S.  §  2940.)     Examiners  at  New  York. 

The  Secretary  of  the  Treasury  may,  on  the  nomination  of  the 
appraiser,  appoint  such  number  of  examiners  at  the  port  of  Nevj 
York  as  the  Secretary  may  in  writing  determine  to  be  necessary, 
to  aid  each  of  the  assistant  appraisers  in  the  examination,  inspec- 
tion, and  appraisement  of  merchandise.  No  person  shall  be  ap- 
pointed such  examiner  who  is  not^  at  the  time  of  his  appointment, 
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ctically  and  thoroughly  acquainted  with  the  character,  quality, 

value  of  the  article  in  the  examination  and  appraisement  of 
ch  he  is  to  be  employed;  nor  shall  any  such  examiner  enter 
n  the  discharge  of  his  duties,  as  such,  until  he  shall  have  taken 

subscribed  an  oath  faithfully  and  diligently  to  discharge  such 
ies. 

Act  July  27,  1866,  c.  284.  §  4,  14  Stat.  303. 

The  number  and  compensation  of  examiners  in  the  district  of  New  York  were 
prescribed  by  the  Plan  of  Reorganization  of  the  Customs  Service  pursuant  to 
±e  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

Notes  of  Decisioiui 


the  requirements  of  section  2615,  R.  S. 
ante,  §  5349,  which  requires  that  the 
assistant  appraiser  make  such  report. 
(1894)  20  Op.  Atty.  Gen.  731. 


iportw— A  report  in  regard  to  valu- 
1  of  imported  merchandise   signed 
n  examiner  or  clerk  appointed  pur-  . 
it  to  this  section,  and  approved  by 
appraiser,  is  not  in  compliance  with 

630.  (R  S.  §  2941.)     Appraisers,  etc.,  at  New  York  not  to  en- 
gage in  business. 

\o  appraiser,  assistant  appraiser,  examiner,  clerk,  verifier,  sam- 
',  messenger,  or  other  person  employed  in  the  departments  of 
raisal  at  the  port  of  New  York,  or  any  of  them,  shall  engage 
be  employed  in  any  commercial  or  mercantile  business,  or  act 
igent  for  any  person  engaged  in  such  business,  during  the  term 
bis  appointment. 
Act  July  27,  1866,  c.  ^84,  |  5,  14  Stat  303. 

General  appraisers  were  prohibited  from  engaging  in  business  by  the  Customs 
Administrative  Act  of  June  10,  1890,  c.  407,  §  12,  amended  by  the  Payne- 
Aldrich  Tariff  Act  of  Aug.  5,  1909,  c  6,  §  28,  ante,  |  5593. 

531.  (R.  S.  §  2942.)  Duties  of  appraisers  at  New  York. 
lU  provisions  relating  to  the  duties  of  appraisers,  or  to  any  pro- 
dings  consequent  or  dependent  upon  the  action  of  such  ap- 
isers  and  not  inconsistent  with  the  provisions  relating  to  the 
raiser  and  assistant  appraisers  at  the  port  of  New  York,  shall  be 
strued  to  apply  to  them. 
Act  July  27,  1866,  c.  284,  |  8,  14  Stat.  303. 

(R.  S.  §  2943.  Repealed.) 
This  section  provided  that  one  of  the  assistant  appraisers  at  the  port  of  New 
fork  should  be  detailed  for  the  supervision  of  examination  of  merchandise 
lamaged  on  the  voyage  of  importation,  and  to  make  examinations  and  appraise 
Eds  and  to  report,  etc.  It  was  repealed,  with  A.  S.  §  2927,  which  provided  for 
appraisal  of  such  goods,  and  other  sections,  by  the  Customs  Administrative 
Act  of  June  10,  1890,  c.  407,  §  29,  26  Stat.  141,  re-enacted  and  designated  as 
section  28  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat. 
104. 

632.  (R.  S.  §  2944.)     Labor  beyond  usual  hours. 
f  at  any  time,  from  an  increase  of  importation,  or  from  any  other 
se,  there  shall  be  found  upon  the  floors  of  the  public  stores  in  the 
'  of  New  York  an  accumulation  of  merchandise  awaiting  ap- 
isement,  the  appraiser  shall,   under  regulations   established  by 

Secretary  of  the  Treasury,  direct  the  assistant  a{)praisers,  and 
ers  associated  with  them  in  this  branch  of  the  public  business, 
devote  time  beyond  the  usual  business  hours,  in  each  day,  during 
'light,  to  their  respective  duties,  so  that  the  business  of  appraise- 
nt  may  be  faithfully  and  more  promptly  dispatched. 

Act  July  27,  1866,  c.  284,  |  9,  14  Stat  303. 

(R.  S.  §  2945.  Repealed.) 
This  section  imposed  a  penalty  on  any  merchant  chosen  by  the  collector  to 
make  any  appraisement  required  under  any  act  respecting  imports  and  tonnage, 
who  should,  after  due  notice,  decline  or  neglect  to  assess  at  such  appraisement. 
This  section  was  repealed  by  the  Customs  Administrative  Act  of  June  10,  1890, 
c.  407,  I  29,  26  Stat  141. 
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Provisions  for  the  appointment  of  merchant  alppraisers  and  for  a  penal  t; 
refusal  to  serve,  made  by  R.  S.  §§  2609,  2610,  were  superseded  by  provii 
relating  to  appraisers,  made  by  the  Customs  Administrative  Act  of  Jani 
1890,  c.  407,  §  13,  which,  as  amended  by  the  Payne-Aldrich  Tariff  Act  of 
5,  1909,  c.  6,  §  28,  were  incorporated  in  the  Underwood  Tariff  Act  of  Oc 
1913,  c.  16,  I  III,  M,  ante,  §  5594. 

§  5633.  (R.  S.  §  2946.)     Appraisement  by  revenue  officers. 

When  merchandise  is  entered  at  ports  where  there  are   no 
praiser?,  the  mode  hereinbefore  prescribed  of  ascertaining  the  fon 
value  thereof  shall  be  carefully  observed  by  the  revenue  officer 
whom  is  committed  the  estimating  and  collection  of  duties. 
Act  Aug.  30,  1842,  c.  270,  §  22,  5  Stat.  566. 

§  5634.  (R.  S.  §  2947.)     Appraisement  in  other  districts. 

The  Secretary  of  the  Treasury  shall  have  authority  to  direct 
appraisers  for  any  collection-district  to  attend  in  any  other  col 
tion-district  for  the  purpose  of  appraising  any  merchandise  imp 
ed  therein. 

Act  March  1,  1823,  c  21,  §  16,  3  Stat.  735. 

Similar  authority  was  conferred  on  the  Secretary  of  the  Treasury  by 
Plan  of  Reorganization  of  the  Customs  Service  pursuant  to  the  provision 
Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

Provisions  for  the  performance  of  duties  of  appraisers  and  assistant  appi 
era  during  vacancy  in  or  absence  from  office  were  made  by  Act  March  3,  1 
c.  1413,  II  1,  2,  ante,  ||  6395,  5396. 

(R.  S.  §  2948.     Superseded.) 
This  section  providing  that  additional  duties  are  not  to 'be  deemed  fines,  < 
for  distribution  to  customs  officers,  became  inoperative  by  the  repeal   of 
provisions  for  payment  of  moieties  of  fines,  etc.,  to  informers  or  officers,  by 
Anti-Moiety  Act  of  June  2,  1874,  c.  391,  |  2,  set  forth  post,  |  5796. 

§  5635.  (R.  S.  §  2949.)     Regulations  for  appraisal. 

The  Secretary  of  the  Treasury  from  time  to  time  shall  establ 
such  rules  and  regulations,  not  inconsistent  with  the  laws  of  1 
United  States,  to  secure  a  just,  faithful,  and  impartial  appraisal 
all  merchandise  imported  into  the  United  States,  and  just  and  pn 
er  entries  of  such  actual  market-value  or  wholesale  price  there 
and  of  the  square  yards,  parcels,  or  other  quantities,  as  the  case  m 
require,  and  of  such  actual  market-value  or  wholesale  price  of  es 
of  them.  The  Secretary  of  the  Treasury  shall  report  all  such  ru 
.and  regulations,  with  the  reasons  therefor,  to  the  then  next  sessi 
of  Congress. 

Act  July  14,  1832,  c  227,  |  9,  4  Stat.  592.    Act  Aug.  30,  1842,  c.  270,  S 
5  Stat.  566. 

Notes  of  Deciaions 

R«gulatlon8    In    oeneral.~Aii    official  repayment  of  a  drawback.    Balfoui 

judgment  of  thp  Secretary  and  Assiat-  Sullivan  (0.  C.  1884)  19  Fed.  578. 
ant   Secretary  of   the  Treasury  as   to         The   secretary  of  the  treasury,  ix 

the  duty  to  be  exacted  on  importations  a  view  to  facilitate  the  work   of  < 

of    sugar    under   Tariff   Acts   July   24,  lectors  of  the  port,  may  not  make  s\ 

1897,  and  Oct.  3, 1913,  and  the  commer-  regulations  as  would  seem  to  negat 

cial  treaty  with  Cuba  of  Dec.  11,  1902,  existing  laws.     Pascal  v.   SuUivan 

as  made  effective  by  Act  Dec.  17,  1903,  C.  1884)  21  Fed.  496. 
cannot    be     controlled    by    injunction.         Cited     without    definite     appilcati 

State  of  Louisiana  v.  McAdoo  (1914)  34  Hilton  v.  Merritt  (1884)  3  Sup.  Gt  5 

Sup.  Ct.  938,  234  U.  S.  627,  58  L.  Ed.  552,  110  U.  S.  97,  28  L.  Ed.  83;  Oclb 

1506.  mann  v.  Merritt  (1887)  8  Sup.  Ct  1 

The  power   of  the   secretary  of  the  154,  123  U.  S.  356,  31  L.  Ed.  164;  Ai 

treasury  to  prescribe  rules  and  regula-  mordt  v.   Hedden   (1890)    11   Sup. 

tions  does  not  authorize  him  to  impose  103,  106,  137  U.  S.  310,  34  L.  Ed.  6' 

a  duty  not  provided  for  by  congress,  in  U.   S.  v.   Loeb   (C.  C.  1900)   99  F 

723,  728. 

(R.  S.  §  2950.     Superseded.) 
This  section  provided  that  the  certificate  of  the  appraiser  should  be  deeix 
to  be  the  appraisement.     It  was  superseded  by  the  provisions  relating  to  i 
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pm]s«rB  made  by  the  Customs  Administratiye  Act  of  June  10,  1890,  c.  407,  | 
13,  amended  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5v  1909,  c.  6,  §  28,  and 
the  Uoderwood  Tariff  Act  of  Oct  3,  1913,  c  16,  §  III,  M,  ante,  §  5594. 

i    5636.  (R.  S.  §  2951.)     Definition  of  word  "ton." 

M^herever  the  word  "ton"  is  used  in  this .  chapter,  in  reference 

0  weight,  it  shall  be  construed  as  meaning  twenty-hundred-weight, 
-ach  hundred-weight  being  one  hundred  and  twelve  pounds  avoir- 
iupois. 

Act  March  2,  1861,  c.  68,  f  26,  12  Stat.  196. 

The  words  "merchandise,"  "port,"  and  "master"  were  defined  by  R.   S.   §§ 
27G6,  2767,  2768,  ante,  §§  5462-5464. 

CUed     without    deflnite    application,      Sup.  Ct.  851,  855,  145  U.  S.  247,  36  L. 
^Aj-DHbaw    Y.    Gadwalader    (1892)    12      Ed.  693. 

(R.  S.  §  2952.  Repealed.) 
This  section  defined  the  words  ''ralue"  and  "valued"  as  used  in  this  chapter. 
It  was  repealed  by  the  Customs  Adihinistrative  Act  of  June  10,  1890,  c.  407, 
§  29,  20  Stat  141,  and  the  construction  of  the  words  "value,"  or  "actual  mar- 
ket value,"  when  used  in  any  law  relating  ^o  the  appraisement  of  imported  mer- 
chandise, was  prescribed  by  section  19  of  that  act,  which  section,  as  amended 
by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  was  Substantially 
re-enacted  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  i  III,  B,  ante, 
£  5509. 

1  5637.  (R.  S.  §  2953.)     What  buildings  may  be  leased. 

Nothing  herein  contained  shall  be  construed  to  prevent  the  leaS' 
in^  or  hiring  of  such  buildings  or  accommodations  as  may  be  re- 
quired for  the  use  of  the  United  States  appraisers  foi^the  due  ex- 
amination and  appraisal  of  imported  merchandise  at  the  ports  where 
such  officers  are  provided  by  law,  nor  to  prohibit  the  leasing  or 
hiring  by  collectors  of  the  customs,  for  short  periods,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  of  such  stores  as  may  be 
required  for  custom-house  purposes  at  any  of  the  smaller  revenue 
ports  of  the  United  States. 

Act  March  28,  1854,  c.  30,  §  7,  10  Stat.  272. 
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of  abandoned  goods  after  cus- 
tody for  three  years. 
Extension  of  time  during  which 
merchandise    for    exportation 
to    Mexico    may    remain    in 
bonded  warehouse. 

Distribution  of  proceeds. 

Sale  after  one  year. 

Distribution  of  proceeds. 

Sale  of  perishable  articles. 

Sale  upon  depreciation. 
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5669.  Supplies    for    yessels    in   foreign      5680.  Penalty   for   fraudulent    remo^ 

trade  or  in   trade  between  At-  etc. 

lantic  and  Pacific  ports.  5681.  Report  of  merchandise   in   wa 

5670.  Materials   for   construction,   etc.,  bouse. 

and  supplies  for  vessels  employ-      5682.  Warehouse  regulations. 

ed  in  fisheries  or  in  whaling.  5683.  Regulations     for     bonded     wa 

5671.  Bonded    warehouses    for    storage  houses,    general    order     stor 

and  cleansing  of  imported  rice.  etc.;     customs    officers    not 

5671a.  Bonded  warehouses  for  storage  have  interest 

and  cleansing  of  imported  gar-  5684.  Public  cartage  to  be  let   to  lo 
banzo;     withdrawals    for    do-  est  bidder;    regulations, 

mestic  consumption;    compen-  5685.  Withdrawal  for  rewarehousing 
sation  of  customs  officers  and  another  district, 

storekeepers.  5686.  Penalty  for  failure  to  transpo 

5672.  Bonded      manufacturing      ware-  5687.  Withdrawal    for    exportation 

houses.  Mexico. 

5673.  Smelting  works  as  bonded  ware-      5688.  Through  port  of  Lavaca. 

house.  5689.  By  Eagle  Pass. 

5674.  Articles    shipped    to    Philippines      5690.  Transportation  in  bond  to  forei 

entitled  to  drawback.  countries. 

5675.  Drawback  on  articles  re-exported      5691.  Transportation  over  foreign   t 

to  Philippines,  ritory. 

5676.  No  allowance  for  leakage,  etc.  5692.  Exemption  from  fees. 

5677.  Abatement  and  refund  in  case  of      5693.  Forfeiture  for  relanding  export 

injury  by  casualties.  merchandise. 

5678.  Penalty  for  obliterating  marks.  5694.  Bonded    privileges    for    export 

5679.  Penalty    for    unlawfully   opening  tions    to    British    Columbia 

warehouse.  Northwest  Territory. 

§  5638.  (R.  S.  §  2954.)     Lease  of  warehouses  authorized. 

The  Secretary  of  the  Treasury  may,  at  his  discretion,  lease  sue 
warehouses  as  he  deems  necessary  for  the  storage  of  unclaim^ 
goods,  or  goods  which  for  any  other  reason  are  required  by  law  t 
be  stored  by  the  Government. 

Res.  Feb.  14,  1850,  No.  4,  J  1,  9  Stet  560. 

The  establishment  of  bonded  warehouses  for  the  storage  and  cleansing  oj  ii 
ported  rice  intended  for  exportation  was  authorized  by  Act  March  24,  1874, 
65,  post,  §  5671. 

Provisions  for  manufacturing  goods  for  export  in  bonded  warehouses,  and  f( 
smelting  works  as  bonded  warehouses,  were  made  by  the  Underwood  Tariff  A 
of  Oct.  3,  1913,  c.  16,  §  IV,  M,  N,  post,  S§  5672,  5673,  which  superseded  similj 
provisions  made  by  preceding  tariff  acts. 

Cited     without    definite    amplication,      (1913)  34  Sup.  Ct  63,  64,  231  U. 
U.  S.  Y.  25  Packages  of  Panama  Hats      358,  58  L.  Ed.  267. 

§  5639.  (R.  S.  §  2955.)     Restrictions. 

No  leases  shall  be  entered  into  by  the  United  States  for  any  wan 
houses  for  the  storage  of  warehoused  or  unclaimed  merchandise  c 
any  port  where  there  may  exist  any  private  bonded  warehouses 
Provided,  That  such  buildings  may  be  leased  as  may  be  require 
for  the  use  of  appraisers  for  the  examination  and  appraisal  of  in 
ported  merchandise  at  ports  where  such  officers  are  provided  b 
law ;  and  collectors  may  lease,  for  short  periods,  at  any  of  the  smal 
er  ports,  such  stores  as  may  be  required  for  custom-house  purpose! 
with  the  approval  of  the  Secretary  of  the  Treasury. 

Act  March  28,  1854,  c.  30,  $  7,  10  Stat.  272. 

Other  provisions  relating  to  the  leasing  or  hiring  of  buildings,  etc.,  for  tt 
use  of  appraisers,  or  by  collectors,  for  short  periods,  for  custom  house  pu: 
poses,  at  small  ports,  were  made  by  R.  S.  §  2953,  ante,  S  5637. 

Customs  officers  were  prohibited  from  owning  or  being  interested  in  bonde 
warehouses  by  Act  June  22, 1874,  c.  391,  S  24,  post,  |  5683. 

§  5640.  (R.  S.  §  2956.)     Use  of  leased  warehouses. 

All  warehouses  hired  by  the  collector,  naval  officer,  or  surveyoi 
shall  be  on  pubHc  account,  and  paid  for  by  the  collector  as  sue! 
and  shall  be  appropriated  exclusively  to  the  use  of  receiving  foi 
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pi  merchandise,  subject,  as  to  the  rates  of  storage,  to  regulation 
the  Secretary  of  the  Treasury. 
Act  March  3,  1841,  c.  35,  §  6,  5  Stat  432. 

5641.  (R.  S.  §  2957.)     Limitation  of  leases. 

No  collector  or  other  officer  of  the  customs  shall  enter  into  any 
ntract  or  agreement  for  the  use  of  any  building  to  be  thereafter 
scted  as  a  public  store  or  warehouse,  and  no  lease  of  any  building 
be  so  used  shall  be  taken  for  a  longer  period  than  three  years, 
T  shall  rent  be  paid,  in  whole  or  in  part,  in  any  case,  in  advance. 
Act  March  28,  1854,  c.  30,  §  7,  10  Stat.  272. 

Cited  without  definite  appiication, 
Holt  V.  Nixon  (1905)  141  Fed.  952,  953, 
73  C.  C.  A.  268. 

5642.  (R.  S.  §  2958.)     Cellars,  vaults,  and  yards. 

Cellars  and  vaults  of  stores  for  the  storage  of  wines  and  distilled 
irits  only,  and  yards  for  the  storage  of  coal,  mahogany,  and  other 
)ods  and  lumfeer,  may,  at  the  discretion  of  the  Secretary  of  the 
easury,  be  constituted  bonded  warehouses  for  the  storage  of  such 
tides  under  the  same  regulations  and  conditions  as  required  in 
e  storage  of  other  merchandise ;  the  cellars  or  vaults  shall  be  ex- 
isively  appropriated  to  the  storage  of  wines  or  distilled  spirits, 
d  shall  have  no  opening  or  entrance  except  the  one  from  the 
•eet,  on  which  separate  and  different  locks  of  the  custom-house 
d  the  owner  or  proprietor  of  the  cellars  or  vaults  shall  be  placed. 
Act  March  28,  1854,  c.  30,  §  1,  10  Stat.  271. 

5643.  (R.  S.  §  2959.)     Storage  of  grain. 

Parts  of  such  building  as  shall  be  approved  by  the  Secretary  of 
e  Treasury  may  be  bonded  for  the  storage  of  grain,  under  such 
les,  regulations,  and  conditions  as  he  may  prescribe  for  the  se- 
rity  of  the  revenue. 

Act  July  18,  1866,  c.  201,  (  37,  14  Stat.  187. 

5644.  (R.  S.  §  2960.)     Private  warehouses. 

Private  warehouses  shall  be  used  solely  for  the  purpose  of  stor- 
y  warehoused  merchandise,  and  shall  be  previously  approved  by 
e  Secretary  of  the  Treasury,  and  be  placed  in  charge  of  a  proper 
icer  of  the  customs,  who,  together  with  the  owner  and  proprietor 
the  warehouse,  shall  have  the  joint  custody  of  all  the  merchandise 
5red  in  the  warehouse;  and  all  the  labor  on  the  merchandise  so 
)red  must  be  performed  by  the  owner  or  proprietor  of  the  ware-, 
use,  under  the  supervision  of  the  officer  of  the  customs  in  charge 
the  same,  at  the  expense  of  the  owner  or  proprietor. 

Act  March  28,  1854,  c.  30,  §  1,  10  Stat.  270. 

See,  also,  the  Warehouse  Act  4.ug.  11,  1916,  c  313,  part  C,  post,  |§  8747%- 
8747%pp. 

Notes  of  Decisioiui 


lights  and  authority  of  warehouse- 
iiid— After  the  duty  on  imported  goods 
ich  have  been  deposited  in  a  private 
aded  warehouse  has  been  paid  and 
withdrawal  permit  issued,  the  gov- 
iment  has  no  further  concern  with 
I  goods,  and  the  right  to  withhold  or 
iver  same  rests  with  the  warehouse- 
in  alone.  (1895)  21  Op.  Atty.  Gen. 
2. 

rhe  collector  of  customs  has  no  au- 
>rity  to  interfere  or  direct  the  United 
ites  storekeeper  to  interfere  in  a 
itroversy  between  the  importers  and 
!  warehouseman  and  deliver  the 
)ds.  Id. 
[?be  Secretary  of  the  Treasury  is  un- 

6  U.S.CoMP.'16-424 


der  no  obligation  and  can  not  properly 
grant  authority  to  compel  a  warehouse 
company  to  deliver  certain  goods  for  ex- 
port, where,  notwithstanding  the  per- 
mit of  the  collector,  delivery  is  refused 
because  of  the  nonproduotion  of  a  ware- 
house certificate.  (1898)  22  Op.  Atty. 
Gen.  152. 

A  warehouse  is  a  private  institution 
in  charge  of  a  public  officer,  and  the 
Secretary  of  the  Treasury  may  estab- 
lish rules  and  regulations  not  incon- 
sistent with  law  tor  the  due  execution 
of  the  laws  relating  thereto  and  to  se- 
cure a  just  accountability  under  the 
same.    Id. 

The  private  rights  of  the  warehouse- 
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man  and   those  ^having   relations  with  1856)   Fed.  Cas.  No.  6,105;     Clark 

him  as  such  arc  in  no  wiso  affpcted  by  Peaslee    (O.   C.   1860)    Fed.    Cas.    ] 

this  joint  custody,  providing  the  rights  2,831;    Ogden  v.  Barney  (C.   C  18< 

of   the   government   in  and   about   the  Fed.  Gas.  No.  10,454. 

collection  of  its  customs  are  not  inter-  cited     without    definite    applieati 

fered  with.    Id.  Franklin  Sugar  Refining  Co.   v.   U. 

Under    former    act.*See    Corkle    y.  (1906)  26  Sup.  Ct.  720,  722,  202  U. 

Maxwell    (C.   C.  1856)    Fed.   Cas.  No.  580.  50  L.  Ed.  1153. 
3231;     Harrlman    v.    MaxweU    (C.    C. 

§  5645.  (R.  S.  §  2961.)     Bond  of  proprietor. 

Before  any  of  the  stores  or  cellars,  owned  or  occupied  by  p 
vate  individuals,  shall  be  used  as  a  warehouse  for  merchandise  ii 
ported  by  other  merchants  or  importers,  the  owner,  occupant, 
lessee  thereof  shall  enter  into  bond,  in  such  sums  and  with  su< 
sureties  as  may  be  approved  by  the  Secretary  of  the  Treasury,  e 
onerating  and  holding  harmless  the  United  States  and  its  office 
from  or  on  account  of  any  risk,  loss,  or  expense  of  any  kind  ( 
description,  connected  with  or  arising  from  the  deposit  or  keepir 
of  the  merchandise  in  the  warehouses;  and  all  imports  depositc 
in  any  public  or  private  warehouse  authorized  by  this  Title  sha 
be  at  the  sole  and  exclusive  risk,  and  expense  of  the  owner  or  in 
porter. 

Act  March  28,  1854,  c  30,  (  3,  10  Stat.  271. 

Notes  of  Deciaioiui 

Validity  of  bondtd— A  bond  voluntarily  structed,  secured,  and  used  as  a  bond< 

given  to  the  United  States  as  security  is  warehouse,  and  is  entered  as  such  c 

valid  and  binding,  if  the  United  States,  the  treasury  "Registry  of  Warehouse 

in  their  political  and  corporate  capacity,  Customs,"  it  must  be  deemed  a  bone 

have  a  legal,  pecuniary  interest  in  the  ed  warehouse  in  the  settlement  of  tt 

performance  of  its  condition,  although  collector's  accounts  and  the  ascertaii 

not  expressly  required  or  authorized  by  ment  of  the  compensation  due  to  hin 

any  act  of  congress.     U.  S.  v.  Howell  ElUsworth  y.  U.   S.   (1878)   14  Ct   C 

(C.   C.    1826)    Fed.    Cas.   No.    15,405;  382. 

Same  v.  Humason   (C.  C.  1879)    Fed.  The  validity  of  a  bond  of  security  gi^ 

Cas.  No.  15,420;   Same  v.  Garlinghouse  en  to  the  United  States,  so  far  as  it  dc 

(D.  C.  1870)  Fed.  Cas.  No.  15,189.  pends  upon  the  capacity  of  the  partie 

Though  the  bond  given  by  the  owner  to  make  it,  is  to  be  governed  by  the  lai 

of  a  warehouse  does  not  In  all  respects  of  the  place  where  it  is  made.     U.  S 

comply   with   the   requirements  of  the  v.  Garlinghouse  (D.  C.  1870)  Fed.  Caf 

statute,  yet,  if  there  be   a  substantial  "^o,  15,189. 
compliance    and    the    building    is    con- 

§  5646.  (R.  S.  §  2962.)  Deposit  of  merchandise  at  option  of  own 
ers. 
Any  merchandise  subject  to  duty,  with  the  exception  of  perish 
able  articles,  also  gunpowder,  and  other  explosive  substances,  ex 
cept  fire-crackers,  which  shall  have  been  duly  entered  and  bonde( 
for  warehousing,  in  conformity  with  existing  laws,  may  be  depos 
ited,  at  the  option  of  the  owner,  importer,  consignee,  or  agent,  ai 
his  expense  and  risk,  in  any  public  warehouse  owned  or  leased  b] 
the  United  States,  or  in  the  private  warehouse  of  the  importer,  th( 
same  being  used  exclusively  for  the  storage  of  warehoused  merchan 
dise  of  his  own  importation  or  to  his  consignment,  or  in  a  privat( 
warehouse  used  by  the  owner,  occupant,  or  lessee,  as  a  general  ware 
house  for  the  storage  of  warehoused  merchandise ;  such  place  o 
storage  to  be  designated  on  the  warehouse-entry  at  the  time  o 
entering  such  merchandise  at  the  custom-house. 

Act  March  28,  1854,  c.  30,  §  1,  10  Stot.  270.    Act  June  30,  1864,  c.  171, 
19,  13  Stat.  216. 

Notes  of  Decisiona 

Relmported    goods-— Where    domestic  warehouse.     (1886)  18  Op.  Atty.  Gei 

merchandise,  exported  in  good  faith,  has  S81. 

been  imported  back  again,  and  is  sub-  Opium- — Smoking     opium      may     h 

ject  to  duly,  it  is  entitled  to  be  admit-  l^iought    into    a    port    of    the    Unites 

ted  to  entry  for  storage  in  a  bonded  •  States  from  a  foreign  country  on  on 
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pssel  and  lawfully  transferred  to  an- 
ther vessel  for  immediate  transporta- 
on  to  a  foreign  destination.  (1909) 
7  Op.  Atty.  Gen.  440. 
Opium  could  not,  under  the  laws 
cisting  at  the  time  of  the  passage  of 
le  act  of  Feb.  9,  1909  (35  Stat.  614), 
B  brought  into  a  port  of  this  country 
•om  a  foreign  country  and  exported 
>oni  the  same  port  on  another  vessel 
ithout  being  subject  to  duty.  Id. 
Since  the  act  of  Feb.  9,  1909,  which 
rohibits  absolutely  the  importation  of 
pium  in  any  form,  smoking  opium  is 
ot  subject  to  duty,  and  cannot  under 
ay  circumstances  be  entered  and 
[>iided  for  warehousing;  and  the  law. 
hich  made  the  bringing  of  opium 
ito  a  port  an  importation  for  such 
urposes  is,  as  to  smoking  opium,  re- 
ealed.    Id. 

The  entering  of  merchandise  for  im- 
lediate  exportation  and  without  any 
I  tent  that  it  shall  enter  into  the  com- 
lerce  of  a  country  is  not  an  impor- 
Ltion.     Id. 

Replevin  of  goods.— The  state  court 
ELS  jurisdiction  of  a  replevin  suit  to 


recover  goods  from  the  keeper  of  a 
bonded  warehouse,  a  quasi  federal  of- 
ficial, where  the  United  States  itself 
does  not  claim  them.  McButt  v.  Mur- 
ray (1860)  10  Abb.  Prac.  196. 

Care  of  warehousemanw— The  provi- 
sion that  goods  deposited  in  a  private 
bonded  warehouse  authorized  by  that 
act  shall  be  at  the  exclusive  risk  of 
the  owner  or  importer  was  intended 
solely  for  the  benefit  of  the  govern- 
ment, and  does  not  relieve  the  ware- 
house keeper  from  the  duty  of  exercis- 
ing ordinary  care  and  prudence,  nor 
from  the  liabilities  of  other  warehouse- 
men to  their  patrons.  The  failure  of  a 
bonded  warehouseman  to  deliver  upon 
demand  goods  deposited  with  him,  on 
which  the  duties  have  been  paid,  casts 
upon  him  the  burden  of  accounting  for 
them.  Schwerin  v.  McKie  (1872)  51 
N.  Y.  181,  10  Am.  Rep.  581,  affirming 
(1868)  28  N.  Y.  Super.  Ct  (5  Rob.) 
404. 

Cited    without    definite    appiioation, 

Saltonstall  v.  RusseU  (1894)  14  Sup. 
Ct.  733,  734,  152  U.  a  6fi8,  38  L.  Ed. 
576. 


5647.  (R.  S.  §  2963.)     Deposit  for  want  of  invoice. 

When  merchandise,  imported  into  the  United  States,  has  not  been 
ntered  in  pursuance  of  the  provisions  of  any  act  regulating  imports 
nd  tonnage,  the  same  shall  be  deposited  in  the  public  warehouse, 
nd  shall  there  remain,  at  the  expense  and  risk  of  the  owner,  until 
uch  invoice  is  produced.  Nothing  herein  contained  shall  be  under- 
tood  to  prohibit  the  sale  of  such  quantities  of  merchandise  so  stored 
s  may  be  necessary  to  discharge  the  duties  thereon,  and  all  inter- 
ening  charges,  at  the  time  or  times  when  such  duties  shall  become 
ue  and  payable. 

Act  March  1,  1823,  c.  21,  |  3,  3  Stat.  730. 


Notes  of  Deoisions 

Storage  charges.— Where  merchandise 
I  entered  by  appraisement  without  in- 
oice,  and  the  entry  is  incomplete  for 
ant  of  particulars,  and  is  taken  into 
le  custody  of  the  collector  and  convey- 
d  to  a  warehouse,  the  charges  for 
torage  and  labor  are  legal.  Hemp- 
tead  v.  Cadwalader  (C.  G.  1890)  42 
•ed.  529. 


See  §  5621,  ante,  as  to  storing  goods 
with  incomplete  manifests. 

Cited  without  definite  application, 
Ex  parte  Fassett  (1892)  12  Sup.  Ct 
295,  298,  142  U.  S.  479,  35  L.  Ed. 
1087;  One  Pearl  Chain  v.  U.  S.  (1903) 
123  Fed.  371,  374,  59  C.  C.  A.  499. 


5648.  (R.  S.  §  2964.)     Deposit  upon  rionpa3rment  of  duties. 

In  all  cases  of  failure  or  neglect  to  pay  the  duties  within  the 
►eriod  allowed  by  law  to  the  importer  to  make  entry  thereof,  or 
whenever  the  owner,  importer,  or  consignee  shall  make  entry  for 
^rarehousing  the  same,  in  writing,  in  such  form  and  supported  by 
uch  proof  as  shall  be  prescribed  by  the  Secretary  of  the  Treasury, 
he  merchandise  shall  be  taken  possession  of  by  the  collector,  and 
leposited  in  the  public  stores,  or  in  other  stores  to  be  agreed  on 
)y  the  collector  or  chief  revenue  officer  of  the  port,  and  the  im- 
porter, owner,  or  consignee,  such  stores  to  be  secured  under  the  joint 
ocks  of  the  inspector  and  importer,  there  to  be  kept,  with  due  and 
easonable  care,  at  the  charge  and  risk  of  the  owner,  importer, 
:onsignee,  or  agent,  and  subject  at  all  times  to  their  order,  upon 
)ayment  of  the  proper  duties  and  expenses,  to  be  ascertained  on  due 
intry  thereof  for  warehousing,  and  to  be  secured  by  a  bond  of  the 
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owner,  importer,  or  consignee,  with  surety  to  the  satisfaction  oi 
the  collector,  in  double  the  amount  of  the  duties,  and  in  such  forn 
as  the  Secretary  of  the  Treasury  shall  prescribe. 
Act  Aug.  6,  1846,  c.  84,  |  1,  9  Stat.  53. 


Notes  of  Deeisioiui 


Orderiag  goods  to  publio  otoro^^The 

right  to  deposit  goods  and  draw  them 
out  on  payment  of  duties  was  confined 
to  a  port  of  entry,  unless  extended  by 
treasury  regulations  to  port  of  delivery. 
Tremlett  v.  Adams  (1851)  13  How. 
295,  302,  14  L.  Ed.  152. 

R.  S.  §  970,  ante,  i  1611,  providing 
for  a  certificate  of  probable  cause  of 
seizure  when  judgment  is  given  for  the 
claimant,  is  confined  to  cases  in  which 
the  collector  or  other  officer  makes  a 
seizure,  followed  by  a  suit  or  prosecu- 
tion in  the  name  of  the  United  States 
for  a  penalty  or  forfeiture,  and  does 
not  apply  where  a  vessel  is  simply  de- 
tained, under  this  section,  for  nonpay- 
ment of  duties  claimed.  A  certificate 
given  in  such  a  case  does  not  protect 
the  collector  from  a  judgment  for  dam- 
ages. The  Conqueror  (1897)  17  S. 
Ct.  510,  514,  168  U.  S.  110,  41  L.  Ed. 
937,  reversing  decree  (D.  C.  1892) 
49  Fed.  99. 

No  custom-house  officer  has  authori- 
ty to  order  goods  to  the  public  store 
after  the  duties  have  been  paid  and  a 
permit  to  land  given  to  the  consignee. 
Rowland  v.  Miln  (1858)  2  Hilt  150. 

Bonds  in  general.— Under  the  sixty- 
second  section  of  the  duty  act  of  1799, 
in  the  case  of  teas,  the  duties  are  "se- 
cured to  be  paid"  by  the  single  bond 
of  the  importer,  with  a  deposit  of  the 
teas.  U.  S.  V.  Three  Hundred  and 
Fifty  Chests  of  Tea  (1827)  25  U.  S. 
(12  Wheat)  486,  6  L.  Ed.  702. 

An  instrument  not  in  the  form  of  a 
bond  with  a  penal  sum  and  condition, 
but  containing  the  requirements  of  the 
statute  (Act  1854,  c  30),  where  the 
obligors  were  not  prejudiced  by  the 
form,  held  a  sufficient  bond  under  the 
statute.  U.  S,  v.  Pingree  (D.  C.  1857) 
Fed.  Cas.  No.  16,050. 

Construction   and   operation.— A 

bond  to  secure  duties  is  not  an  ex- 
tinguishment of  the  debt,  but  merely  a 
collateral  security  therefor.  U.  S.  v. 
Lyman  (C.  C.  1818)  Fed.  Cas.  No. 
15,647. 

Warehouse  bonds  must  be  interpret- 
ed in  reference  to  statutes  and  author- 
ized regulations  under  the  warehouse 
system,  and  to  this  extent  they  are  re- 
garded as  parts  of  the  contract  of 
suretyship.  U.  S.  v.  De  Visser  (D.  O. 
1882)   10  Fed.  642. 

Liability^Where  original  im- 
porters have  entered  goods  for  ware- 
house, and  given  a  bond  to  secure  the 
duties,  and  have  subsequently  sold  the 
goods  in  bond  and  authorized  the  ven- 
dees to  withdraw  them  from  warehouse 
on  payment  of  duties,  and  the  goods 
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are  withdrawn  without  payment  of  th^ 
proper  duties  in  full,  the  original  im 
porters  are  liable  on  their  bond,  aftej 
the  withdrawal  of  the  goods,  for  th< 
balance  of  duties  unpaid,  and  whid 
should  have  been  paid  on  the  last  with 
drawaL  U.  S.  v.  Mintum  (C.  0.  1872 
Fed.  Cas.  No.  16,783,  affirmed  in  (1882] 
106  U.  S.  437,  1  Sup.  Ct  402,  27  Ii 
Ed.  208. 

*   Defonsot  to  action.— It  is  no  de- 

fense  to  an  action  on  a  duty  bond  f oi 
goods  deposited  in  a  public  storehousi 
In  Savannah  that  the  principal  actual- 
ly  paid,  under  compulsion,  the  dutiei 
to  the  Confederate  collector.  U.  S.  ▼< 
Low  (O.  C.  1871)  Fed.  Cas.  No.  15,- 
634. 

Nor  is  it  a  defense  that  there  was  no 
United  States  collector  to  whom  pay- 
ment could  be  made  during  the  three 
years  within  which  the  duties  were  to 
be  paid  by  the  terms  of  the  bond.    Id. 

Riglits  and  priorities  of  soreties. 

—Sureties  in  warehouse  bonds  have 
the  same  rights  and  liabilitiea  aa  or- 
dinary sureties,  except  as  modified  by 
the  special  laws  and  regulations  con- 
cerning the  collection  of  revenue.  U. 
S.  V.  De  Visser  (D.  0.  1882)  10  Fed. 
642,  647. 

Discliaroe  of  surotleSd— An  im- 
porter entered  sugars  at  the  custom 
house,  and  gave  bond  with  sureties  for 
the  ''payment  of  the  proper  duties.** 
He  afterwards  sold  the  sugars  in  bond, 
giving  the  purchaser,  who  agreed  to 
pay  the  duties  as  part  of  the  purchase 
price,  a  written  authority  on  whidi 
the  sugars  were  withdrawn;  but  the 
duties,— a  less  sum  than  that  specified 
in  the  bond,— were  not  paid.  Held, 
that  the  obligors  on  the  bond  did  not 
become  merely  sureties,  with  the  goods 
as  primary  security,  and  are  not  releas- 
ed because  the  officers  of  the  govern- 
ment unlawfully  parted  with  the  goods 
without  exacting  payment  of  the  da- 
ties.  Mintum  v.  U.  S.  (1882)  106  U. 
S.  437,  1  Sup.  Ct.  402,  27  L.  Ed.  208. 

A  reliquidation  of  duties  made  after 
delivery  of  the  goods  and  after  the 
lapse  of  the  period  named  in  a  ware- 
house bond  held  unenforceable  against 
the  surety.  U.  S.  v.  Campbell  (D. 
C.  1882)  10  Fed.  816,  821. 

The  liquidation  of  duties  fixes  for  the 
time  being  the  amount  of  duties  to 
which  the  goods  are  ''subject  by  law.** 
On  a  bond  conditioned  for  withdrawal 
of  the  goods  within  one  year,  "on  pay- 
ment of  the  duties  and  charges  to  which 
they  may  be  subject  by  law  at  the  time 
of  such  withdrawal,"  held,  that  a  pay- 
ment of  the  duties  as  liquidated  was  a 
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arge  of  the  bond,  and  that,  upon 
>Bequent  reliquidation,  no  recovery 
i  be  had  against  the  surety,  though 
nporter  would  be  liable  for  the  ad- 
aal  amount  U.  S.  v.  Georgi  (D. 
$90)  44  Fed.  255,  256. 


Cited  without  definite  appiicatlon, 
Ex  parte  Fassett  (1892)  12  Sup.  Ct 
295,  298,  142  U.  S.  479,  35  L.  Ed. 
1087;  American  Cigar  Co.  y.'  U.  S. 
(1906)  146  Fed.  484.  487,  77  C.  0.  A. 
40. 


>49.  (R.  S.  §  2965.)  Unclaimed  merchandise  may  be  stored  in 
bonded  warehouses. 

nclaimed  merchandise  required  by  existing  laws  to  be  taken 
►ession  of  by  collectors  of  the  customs  may  be  stored  in  any 
lie  warehouse  owned  or  leased  by  the  United  States,  or  in  any 
ate  bonded  warehouse  authorized  by  this  Title,  and  all  charges 
storage,  labor,  and  other  expenses  accruing  on  any  such  mer- 
idise,  not  to  exceed  in  any  case  the  regular  rates  for  such  ob- 
s  at  the  port  in  question,  mu5t  be  paid  before  delivery  of  the 
ds  on  due  entry  thereof  by  the  claimant  or  owner;  or  if  sold 
mclaimed  goods,  to  realize  the  import  duties,  the  charges  shall 
)aid  by  the  collector  out  of  the  proceeds  of  the  sale  thereof  be- 

paying  such  proceeds  into  the  Treasury  as  required  by  exist- 
laws. 

Act  March  28,  1854,  c.  30,  S  2,  10  Stat  271. 

Notes  of  Deoisioiui 


larges.— Where  uninyoiced  and  un- 
aed  goods  of  less  than  $100  in 
e  are  sent  to  a  general  order 
ihouse,  and  afterwards,  on  claim 
g  made,  are  sent  to  the  public 
e  for  examination  and  appraise- 
t,  the  charges  for  cartage,  and 
storage  and  labor  at  the  pub- 
itore,  may  be  exacted  from  the  im- 
er.  Kennedy  v.  Magone  (1895) 
Jup.  Ct.  814,  815, 158  U.  S.  212,  39 
M.  954. 


Withdrawal  of  goods.— Goods  import- 
ed before  the  act  of  August  27,  1894 
(28  Stat  509),  and  then  deposited  in 
store  as  '^unclaimed  merchandise,"  un- 
der this  section,  may  be  withdrawn  for 
consumption  at  the  new  rates  of  duty 
at  any  time  within  three  years  from 
the  date  of  original  importation,  as 
long  as  they  remain  unsold.  If  sold, 
however,  the  duties  to  be  deducted  from 
the  proceeds  of  sale  are  those  of  the 
act  of  1890.  (1895)  21  Op.  Atty.  Gen. 
116. 


650.  (Act  March  1,  1879,  c.  125,  §  11.)     Deposit  of  imported 
liquors  in  bonded  warehouse. 

ill  distilled  spirits,  wines,  and  malt  liquors,  imported  in  pipes, 
sheads,  tierces,  barrels,  casks,  or  other  similar  packages,  shall 
first  placed  in  public  store  or  bonded  warehouse,  and  shall  not 
removed  therefrom  until  the  same  shall  have  been  inspected, 
rked,  and  branded  by  a  United  States  customs-gauger,  and  a 
np  affixed  to  each  package,  indicating  the  date  and  particulars  of 
ii  inspection;  and  the  Secretary  of  the  Treasury  is  hereby  au- 
rized  to  prescribe  the  form  of,  and  provide,  the  requisite  stamps, 

to  make  all  regulations  which  he  may  deem  necessary  and  proper 
carrying  the  foregoing  requirements  into  effect.  Any  pipe,  hogs- 
d,  tierce,  barrel,  cask,  or  other  package  withdrawn  from  public 
e  or  bonded  warehouse  after  the  thirtieth  day  of  June,  eighteen 
idred  and  seventy-nine,  purporting  to  contain  imported  liquor, 
nd  without  having  thereon  the  stamp  hereby  required,  shall  be, 
1  its  contents,  forfeited  to  the  United  States ;  and  whenever  any 
c  or  package  of  imported  distilled  spirits  of  not  less  than  five  wine- 
ons  is  filled  for  shipment,  sale,  or  delivery  on  the  premises  of  any 
)lesale  liquor-dealer,  the  same  shall  be  stamped  with  a  special  stamp 
imported  spirits,  under  such  rules  and  regulations  as  the  Commis- 
ler  of  Internal  Revenue  has  prescribed,  or  may  hereafter  prescribe, 
he  case  of  domestic  distilled  spirits.    (20  Stat.  342.) 

This  section  and  the  two  sections  next  following  were  part  of  "An  Act  to 
imend  the  laws  relating  to  internal  revenue,"  cited  above,  appearing  therein 

(6773) 


§   5650  COLLECTION  OP  DUTIES  UPON  IMPORTS  (Tit. 

under  the  heading   "Imported-Liquor   Stamps,   &c."     Other  sections   of 
act  are  incorporated  in  provisions  set  forth  under  Title  XXXV,  "Internal  R< 
nue." 

Notes  of  Decisions 
Forfelture^Wine  and   spirits   saved      (1808)  8  U.  S.  (4  Cranch)    34T,  2 
from  a  wreck  and  landed  are  not  liable      Ed.  643. 

to  forfeiture  because  unaccompanied  Decisions  under  prior  acts-F— See  U 
by  such  marlcs  and  certificates  as  are  v.  Halberstadt  (D.  0.  1832}  Fed.  C 
required    by    law.      Peisch    V.    Ware      No.  15,276;  King  v.  McEvoy  (1862) 

Mass.  (4  Allen)  110. 

§  5651.  (Act  March  1,  1879,  c.  125,  §  12,  as  amended.  Act  May 
1880,  c.  108,  §  12.)     Stamps  and  brands  to  be  effaced  on  cmpi 
ing  packages  of  imported  liquors ;  penalty  for  failure. 

Every  person  who  empties  or  draws  off,  or  causes  to  be  empti 
or  drawn  off,  the  contents  of  any  package  of  imported  liquc 
stamped  as  above  required,  shall,  at  the  time  of  such  emptyir 
efface,  obliterate,  and  destroy  the  stamp  thereon,  and  also  all  ot 
er  marks  or  brands  which  shall  have  been  placed  thereon 
accordance  with  the  law  or  regulations  concerning  imported  li 
uors;  every  cask  or  other  package  from  which  the  stamp  for  ir 
ported  liquors  required  by  this  act  to  be  placed  thereon  shs 
not  be  effaced,  obliterated,  or  destroyed,  on  emptying  such  pad 
age,  shall  be  forfeited,  and  the  same  may  be  seized  by  any  offia 
of  internal  revenue  wherever  found;  and  all  the  provisions  ar 
penalties  of  section  thirty-three  hundred  and  twenty-four  of  th 
Revised  Statutes  of  the  United  States,  relating  to  empty  casks  c 
packages  from  which  the  marks,  brands,  or  stamps  have  not  bee 
effaced  or  obliterated,  and  relating  to  the  removal  of  stamps  froi 
packages,  and  to  having  in  possession  any  stamps  so  removed,  sha 
apply  to  the  stamps  for  imported  spirits  herein  provided  for,  an 
to  the  casks  or  other  packages  on  which  such  stamps  shall  hav 
been  used.    (20  Stat.  342.    21  Stat.  148.) 

This  section  was  amended  by  striking  out  after  the  words  "the  law  or  regi 
lations  concerning  imported  liquors*'  the  words  "and  no  cask  or  other  package 
such  as  is  hereinbefore  mentioned,  in  which  distilled  spirits,  wines,  or  maJ 
liquors  have  been  imported,  shall  be  used  to  contain  domestic  distilled  spiriti 
under  penalty  of  the  forfeiture  of  such  reused  cask  or  package  and  the  coi 
tents  thereof,"  as  set  forth  here,  by  Act  May  28,  1880,  c  108,  |  12,  last  dte 
above. 

B.  S.  §  3324,  mentioned  in  this  section,  making  punishable,  as  a  felony,  fail 
ing  to  efface  marks,  brands,  or  stamps,  required  by  law  to  be  placed  on  casks  o 
packages  of  distilled  spirits,  from  such  casks  or  packages  at  the  time  of  emptj 
ing  them,  is  set  forth  post,  §  6105. 

Notes  of  Deoisioiui 

Obliterating  marks  and  stamps^— See  not  been  imported  in  the  United  State 

notes  under  |  6105,  post,  as  to  effacing  or  a  mixture  of  domestic  with  foreigi 

stamps  and  brands  from  empty  casks.  spirits;  it  being  the  object  of  the  act  t 

It  is  not  an  offense  to  have  in  pos-  secure  the  revenue  without  interferin 

session  an  uncanceled  stamp  that  has  with  mercantile  devices  looking  only  t 

been  used  on  a  package  of  imported  liq-  individual  profit  without  defrauding  th 

uors,  unless  such  stamp  was  removed  government    Sixty    Pipes    of    Brand; 

therefrom  by  some  person  intentionally,  (1825)  10  Wheat  421, 422,  6  L.  Ed.  35( 

without    being    defaced    or    destroyed.  Effect  of  the  change  of  the  contents  o 

U.  S.  V.  Spiegel  (1886)  6  Sup.  Ct  587,  a  cask  of  imported  spirits  without  fin 

116  U.  S.  270,  29  L.  Ed.  664.  obUterating  the  marks  and  surrenderin 

A  person  is  not  liable  for  the  act  of  the  certificate  required  by  law.     U.  S 

his  clerk  who  purchased  and  removed  v.  Eighteen  Pipes  Distilled  Spirits  (£ 

to  his  store  an  empty  cask,  which  had  G.  1821)  Fed.  Gas.  No.  l5,033a. 

contained  foreign  distilled  spirits,  with-  Gasks  in  which  foreign  distilled  spii 

out    removal    of    the    marks    thereon,  its  have  been  imported  cannot  be  use 

where  done  without  his  knowledge  or  to    contain    domestic    distilled    spirits 

acquiescence.    U.  S.  v.  Halberstadt  (D.  though  the  stamps  thereon  have  bee 

G.  1832)  Fed.  Gas.  No.  15,276.  effaced  and  destroyed.     U.  S.  v.  Ha] 

Refilling  oontainerd— It  is  no  cause  of  Barrel,  etc  (D.  G.  1879)  Fed.  Gas.  N( 

forfeiture  that  the  casks  marked  and  16,280. 

accompanied  with  the  required  certifi-  It  is  unlawful  to  fill  with  domesti 

cates  contain  distilled  spirits  which  have  tax-paid    spirits   any    casks   in   whicl 
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whether  such  spirits  he  foreign  or  do- 
mestic,  it  is  not  necessary  in  the  indict- 
ment to  descrihe  the  spirits  as  domestic 
in  order  to  charge  an  offense.  U.  S. 
V.  Bayaud  (O.  C.  1883)  16  Fed.  376. 

Decision  under  prior  act.— See  U.  S.  v. 
Austin  (C.  C.  1864)  Fed.  Cas.  No.  14,- 
480;  U.  S.  V.  Halberstadt  (D.  C.  1832) 
Fed.  Cas.  No.  15,276. 

Cited  without  definite  application, 
Taney  v.  Penn  Nat  Bank  of  Reading 
(1914)  34  Sup.  Ct.  288,  289,  232  U.  S. 
174,  58  L.  Ed.  558. 


>reign  spirits  have  been  imported,  even 
here  the  brands,  stamps,  and  marks 
squired  by  law  have  been  removed. 
.  S.  V.  One-Half  Barrel  Brandy  (D.  C. 
379)  Fed.  Cas.  No.  15,931. 

Wrecked  goodSw^This  section  and  the 
receding  sections  do  not  comprehend 
recked  goods.    Peisch  v.  Ware  (1808) 

Cranch,  347,  360,  2  L.  Ed.  643. 

Indictmentw^As  the  offense  described 
I  R.  S.  §  3324,  post,  i  6105,  as  amend- 
1  by  this  section,  is  committed  by  the 
^moval,  without  destroying,  of  stamps 
-om  a  cask  containing  distilled  spirits, 

5652.  (Act  March  1,  1879,  c.  125,  §  13,  as  amended.  Act  May 
28,  1880,  c.  108,  §  13.)     Dealing  in  or  using  empty  casks  or 
packages  used  to  contain  imported  liquors,  with  stamps,  etc., 
thereon ;    penalty. 
If  any  person  shall  purchase  or  sell,  with  the  imported-liquor 
tamp  herein  required  remaining  thereon,  or  any  of  the  marks  or 
rands  which  shall  have  been  placed  thereon  in  accordance  with 
tie  laws  or  regulations  concerning  imported  liquors  remaining  there- 
n,  any  cask  or  other  package,  after  the  same  has  been  once  used 
3  contain  imported  liquors  and  has  been  emptied;  or  if  any  person 
hall  use  or  have  in  possession  such  cask  or  package,  with  any  imita- 
ion  of  such  marks  or  brands,  for  the  purpose  of  placing  domestic 
istilled  spirits  therein  for  sale ;  every  such  cask  or  package,  with  its 
ontents,  if  any,  shall  be  forfeited  to  the  United  States.     And  ev- 
ry  such  person  who  shall  violate  any  of  the  provisions  of  this  sec- 
ion  shall  be  liable  to  a  penalty  of  two  hundred  dollars  for  every 
uch  cask  or  package  so  purchased,  sold,  used,  or  had  in  possession. 
20  Stat.  343.    21  Stat.  148.) 

This  section  was  amended  by  striking  out  after  the  words  "for  the  purpose  of 
placing  domestic  distilled  spirits  therein  for  sale,"  the  words  ''or  shall,  for  such 
purpose,  manufacture,  use,  or  have  in  possession  any  cask  or  package  made  in 
imitation  of,  or  intended  to  be  in  similitude  of,  such  imported  casks  or  pack- 
ages, with  any  imitation  of  such  marks  or  brands  thereon,'*  and  by  striking  out 
after  the  words  "package  so  purchased,  sold,"  in  the  last  sentence  of  the  sec- 
tion, the  word  "manufactured,"  to  make  the  section  read  as  set  forth  here,  by 
Act  May  28,  1880,  c.  108,  §  13,  last  cited  above. 


Cited    without    definite    application, 
?aney  v.  Penn  Nat.  Bank  of  Reading 


(1914)   34  Sup.   Ct  288,  289,  232  U. 
S.  174,  58  L.  Ed.  558. 


i  5653.  (R.  S.  §  2966,  as  amended.  Act  June  26,  1884,  c.  121,  §  24.) 
Importations  in  vessels. 
When  merchandise  shall  be  imported  into  any  port  of  the  Unit- 
id  States  from  any  foreign  country  in  vessels,  and  it  shall  appear 
)y  the  bills  of  lading  that  the  merchandise  so  imported  is  to  be 
lelivered  immediately  after  the  entry  of  the  vessel,  the  collector 
)f  such  port  may  take  possession  of  such  merchandise  and  deposit 
he  same  in  bonded  warehouse;  and  when  it  does  not  appear  by 
he  bills  of  lading  that  the  merchandise  so  imported  is  to  be  imme- 
liately  delivered,  the  collector  of  the  customs  may  take  possession 
)f  the  same  and  deposit  it  in  the  bonded  warehouse,  at  the  request 
)f  the  owner,  master,  or  consignee  of  the  vessel,  on  three  days' 
lotice  to  such  collector  after  the  entry  of  the  vessel. 

Act  Aug.  3,  1854,  c.  196,  10  Stat.  344.  Act  June  26,  1884,  c.  121,  {  24,  23 
Stat.  58. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking  out 
after  the  words  "from  any  foreign  country  in  vessels"  the  words  "propelled  in 
whole  or  in  part  by  steam,"  as  set  forth  here,  by  Act  June  26,  1884,  c.  121,  § 
24,  cited  above. 

Notes  of  Deoiaiona 

Decisions  under  former  statutSd^  weighing,  gauging,  numbering,  identify- 
Chere  is  no  statutory  provision  regard-  ing,  etc.,  of  the  goods  can  best  be  per- 
Dg  the  time  for  removal,  but  {is  the      formed  while  they  are  on  the  dock,  and 
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as  the  interests  of  all  concerned  are 
promoted  by  allowing  some  interval  of 
time  before  removal,  the  collector  in 
the  absence  of  any  regulations  from  his 
superior  officer  may  be  considered  as 
having  a  lawful  discretion  within  rea- 
sonable limits  in  regard  to  the  moment 
of  removal.  The  Egypt  (D.  C.  1885)  25 
Fed.  320,  332. 

Regulations  No.  3230,  3259,  3278  of 
the  Secretary  of  the  Treasury,  regarding 
the  interval  to  be  allowed  between  the 
landing  of  goods  and  their  removal,  are 
a  proper  exercise  of  discretion  as  to 
such  time.    Id. 

Section  2966,  Rev.  St.,  in  saying  that 
the  goods  should  be  kept  at  the  risk  and 
expense  of  the  consignees,  evidently 
means  as  between  the  collector  and  the 


consignees,  without  reference  to  wl 
the  parties  may  have  agreed  upon  in  < 
bill  of  lading.    Id. 

The  word  "delivery,"  in  this  secti 
does  not  mean  delivery  to  the  consign 
it  means  delivery  in  the  sense  of  nnli 
ing  or  discharging  from  the  ship.     Id. 

This  section  is  designed  for  the  b< 
efit  of  the  government,  and  not  to  < 
empt  the  ship  from  any  responsibili 
The  Egypt  (D.  C.  1885)  25  Fed.  3 
332,  333;  The  Surrey  (D.  O.  1886) 
Fed.  791,  797,  reversed  (C.  O.  1889) 
Fed.  90. 

Cited    without    defliite    appileati 

Constable  v.  National  S.  S.  Co.  (18$ 
14  Sup.  Ct.  1062.  1071.  154  U.  S.  51, 
K  Ed.  903. 


(R.  S.  §  2967.    Superseded.) 

This  section  provided  that  mercliandise  imported  into  the  port  of  Lonisvi] 
and  destined  for  Jeffersonville,  might  be  landed  and  warehoused  at  Jeffers4 
ville,  under  the  custody  and  control  of  the  surveyor  of  the  port  of  Louisvi] 

It  was  superseded  by  the  Plan  of  Reorganization  of  the  Customs  Service  pi 
suant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  {  1,  ante,  {  5327. 

§  5654.  (R.  S.  §  2968.)     For  Albany. 

The  Secretary  of  the  Treasury  may  extend  the  privileges  of  t 
provisions  relating  to  warehouses,  and  the  regulations  of  the  Trea 
ury  Department  relating  thereto,  to  the  port  of  Albany. 
Act  March  2,  1867,  c.  178,  §  3,  14  Stat.  542. 

Albany  was  made  a  port  of  entry  by  the  Plan  of  Reorganization  of  the  C\ 
toms  Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  {  1,  an 
§  5327. 

Immediate  transportation  of  imported  merchandise  to  certain  inland  ports, 
bond,  without  appraisement,  was  allowed  by  Act  June  10,  1880,  c  190,  a 
later  provisions  set  forth  post,  under  chapter  7A  of  this  Title,  *'Immedi8 
Transportation  in  Bond  to  Inland  Ports.** 

The  ports  at  which  bonded  warehouses  were  established  were  named  in  t 
following  list   published   in  the  Treasury  Department's  Circular  of   July 
1913: 
**List  of  ports  at  which  bonded  warehouses  are  established: 


Albany,    N.    T. 
Baltimore,   Md« 
Bangor,  Me. 
Bath,  Me. 
Belfast,  Me. 
Boston,  Mass. 
Bridgeport,  Conn. 
Brownsville,   Tex, 
Brunswick,  Ga. 
Buffalo,  N.  Y. 
Burlington,    Vt 
Cape  Vincent,  N.  Y 
Castine,  Me. 
Chattanooga,  Tenn. 
Chicago,    III. 
Cincinnati,  Ohio 
Columbus,  Ohio. 
Corry,  Pa. 
Dayton,  Ohio. 
Denver,  Colo. 
Detroit,  Mich. 
Duluth,  Minn. 
Eagle  Pass,  Ter. 
Eastport,  Me. 
El  Paso,  Tex. 
Evansville,  Ind. 
Everett,  Wash. 
Fall  River,  Mass. 
Fernandina,  Fla. 
Galveston,  Tex. 
(iladstone,  Mich. 
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Gloucester,  Mass. 
Grand  Rapids,  Mich« 
Green  Bay,  Wis. 
Hartford,  Conn. 
Honolulu,  HawaiL 
Houston,  Tex. 
Indianapolis,  Ind* 
Kansas  City,  Mo. 
Key  West,  Fla. 
Laredo,  Tex. 
Lincoln,  Neb. 
Los  Angeles,  CaL 
Louisville,  Ky. 
Memphis,  Tenn. 
Minneapolis,  Minn. 
Milwaukee,  Wis. 
New  Haven,  Conn. 
New  London,  Conn. 
New  Orleans,  La. 
Newport  News,  Va. 
Newark,  N.  J. 
New  York,  N.  Y. 
Niagara  Falls,  N.  Y. 
Ogdensburg,  N.  Y. 
Omaha,  Neb. 
Oswego,  N.  Y. 
Pensacola,  Fla. 
Perth  Amboy,  N.  J. 
Petersburg,  Va. 
Philadelphia,  Pa. 
Pittsburgh,  Pa. 


Plattsburg,  N.  Y. 
Port  Huron,  Mich. 
Portal,  N.  D. 
Portland,  Me. 
Portland.  Or. 
Portsmouth,  N.  H. 
Port  Townsend,  Wash, 
Providence,  R.  I. 
Richmond,  Va. 
Rochester,  N.  Y. 
St.  Joseph,  Mo. 
St.  Louis,  Mo. 
St.  Michael.  Alaska. 
St.  Paul,  Minn. 
Salem,  Mass. 
San  Diego,  Cal. 
San  Francisco,  Cal. 
San  Juan,  P.  R. 
Sault  Ste.  Marie,  Mich 
Savannah,  Ga. 
Seattle,  Wash. 
Spokane,  Wash. 
Springfield,  Mass. 
Superior,  Wis. 
Syracuse,  N.  Y. 
Tacoma,  Wash.    ' 
Tampa,  Fla. 
Toledo,  Ohio. 
Utica,  N.  Y. 
Wilmington,  Del. 
Wilmington,  N.  a** 
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The  "ports  where  no  bonded  warehouse  of  class  3  is  established,  but  where 
the  customhouse  premises  are  used  for  storage  of  bonded  merchandise/*  were 
uamed  in  the  following  list  published  in  the  Treasury  Department's  Circular  of 
July  1,  1913: 


Aguadilla,  P.  R. 
Arecibo,  P.  R. 
Arroyo,  P.  R. 
Birmingham,  Ala. 
Charleston,  S.  O. 
Fajardo,  P.  R. 
Humacao,  P.  R. 
Jacksonville,  Fla. 
Knoxville,  Tenn. 
Marquette,  Mich. 


Mayaguez,  P.  R.  i 

Nashville,  Tenn. 

Norfolk,  Va. 

Peoria,  111. 

Ponce,  P.  R. 

St  Augustine,  Fla. 

Sandusky,  Ohio. 

Washington,  D.  O.  (Georgetown). 

Worcester,  Ma,ss. 


655.  (R.  S.  §  2969.)     Custody  of  goods  not  unladen  in  time. 

^11  merchandise  of  which  the  collector  shall  take  possession  un- 
the  provisions  relating  to  the  time  for  the  discharge  of  a  ves- 

s  cargo  shall  be  kept  with  due  and  reasonable  care  at  the  charge 

I  risk  of  the  owner. 
Act  March  2,  1799,  c.  22,  §  56,  1  Stot.  669. 


Deoisions 

remain  on  the  dock,  the  collector  may 
demand  of  the  ship  indemnity  for  the 
obligation  which  the  law  imposes  upon 
him  during  such  interval.  The  Egypt 
(D.  C.  1885)  25  Fed.  320,  333. 

Cited  without  definite  application, 
Constable  v.  National  S.  S.  Co.  (1894) 
14  Sup.  Ct.  1062,  1071,  154  U.  S.  61. 
88  L.  Ed.  903. 


Notes  of 

1 1  act  of  section.— This  section  is  de- 
pd  for  the  benefit  of  the  government, 
not  to  exempt  the  ship  from  any  re- 
isibility.  The  Egypt  (D.  C.  1885) 
Fed.  320,  333;  The  Surrey  (D.  O. 
n  26  Fed.  791,  797,  reversed  (O. 
S89)  40  Fed.  90.     . 

demnityw— As  a  condition  of  grant- 
a  definite  interval  for  the  goods  to 

(R.  S.  §  2970.  Superseded.) 
This  section  authorized  the  withdrawal  of  merchandise,  deposited  In  bond,  for 
consumption  within  one  year  from  the  date  of  the  original  importation  on  pay- 
ment of  duties  and  charges  to  which  it  might  be  subject  by  law  at  the  time 
of  the  withdrawal,  and  provided  that  merchandise  might  be  withdrawn  for  con- 
sumption after  the  expiration  of  such  one  year  and  until  the  expiration  of  three 
years  on  payment  of  the  duties  assessed  on  the  original  entry  and  charges,  and 
an  additional  duty  of  10  per  cent,  of  the  amount  of  such  duties  and  charges.  It 
was  superseded  by  the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  § 
20,  26  Stat.  140,  as  amended  by  the  McKinley  Tariff  Act  of  Oct.  1,  1890,  c. 
1244,  §  54,  26  Stat.  624,  which,  as  further  amended,  was  superseded  by  the 
Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  {  III,  S,  post,  §  5656. 

1656.  (Act  Oct.  3,  1913,  c.  16,  §  III,  S.)     Withdrawal  for  con- 

sumption;  perishable  or  explosive  articles. 
J.  Any  merchandise  deposited  in  any  public  or  private  bonded  ware- 
ise  may  be  withdrawn  for  consumption  within  three  years  from 
date  of  original  importation,  on  payment  of  the  duties  and  charges 
which  it  may  be  subject  by  law  at  the  time  of  such  withdrawal: 
)vided,  That  nothing  herein  shall  affect  or  impair  existing  provisions 
law  in  regard  to  the  disposal  of  perishable  or  explosive  articles. 

Stat.  189.) 

This  was  a  subdivision  of  section  III  of  the  Underwood  Tariff  Act,  cited 
above. 

See  notes  to  subdivision  B  of  said  section,  ante,  §  5519. 

This  provision  was  originally  enacted  in  the  same  language  by  the  Customs 
Administrative  Act  of  June  10,  1890,  c.  407,  §  20,  26  Stat.  140.  That  section 
was  amended  by  inserting,  after  the  words  "Any  merchandise"  the  words  "in 
bond,"  by  the  McKinley  Tariff  Act  of  Oct  1,  1890,  c.  1244,  §  54,  26  Stat.  624. 
A  further  amendment  of  the  section  by  inserting  therein,  before  the  pro* 
viso  set  forth  here,  another  proviso  "that  same  rate  of  duty  shall  be  collect- 
ed thereon  as  may  be  imposed  by  law  upon  like  articles  of  merchandise  import- 
ed at  the  time  of  withdrawal,"  was  made  by  Act  Dec.  15,  1902,  c.  1,  32  Stat. 
753.  The  words  "in  bond"  and  the  proviso  so  inserted  wete  not  included  in 
the  section  as  re-enacted  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6, 
G  28,  36  Stat.  101,  which  was  re-enacted  in  the  same  language  by  this  act. 
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The  dispoBal  of  perishable  and  ezploaWe  articles  was  provided  for  by  R. 
{  2975,  post,  §  5661. 

The  provisions  of  the  Customs  Administrative  Act  of  which  this  provision  w 
a  part,  as  amended  by  Act  July  24,  1887,  c  11,  were  made  applicable  to  t 
articles  coming  into  the  United  States  from  the  Philippine  Islands,  by  A 
March  8,  1902,  c.  140,  §  8,  ante,  {  5534. 

Notes  of  Decisions 


Withdrawal  in  generaiw— Merchandise 
on  which  the  duties  have  been  paid,  and 
for  the  removal  of  which  permits  have 
been  issued,  which  have  been  delivered 
to  the  storekeeper,  is  withdrawn  from 
bonded  warehouses  for  consumption, 
within  the  meaning  of  this  section. 
Franklin  Sugar  Refining  Co.  v.  U.  S. 
(1906)  26  Sup.  Ct  720,  721,  202  U.  S. 
680,  60  L.  Ed.  1153. 

Imported  merchandise  remaining  in 
bond  intended  for  sale  and  consumption 
held  not  entitled  to  be  placed  in  other 
packages  for  preservation.  W.  H. 
Thomas  &  Sons  Co.  v.  Barnett  (1906) 
144  Fed.  338,  75  C.  O.  A.  300;  Id.  (C. 
O.  1905)  135  Fed.  172. 

An  importer  procured  permits  for  the 
delivery  of  merchandise  in  a  bonded 
warehouse,  and  filed  them  with  the 
storekeeper,  but  did  not  actually  with- 
draw the  merchandise  until  some  time 
later.  Held,  that  the  former  action  con- 
stituted a  constructive  withdrawal,  and 
that  the  merchandise  became  subjected 
to  the  duties  applicable  at  the  time  of 
the  constructive  withdrawal  rather  than 
of  the  actual  withdrawal.  Franklin 
Sugar  Refining  Co.  v.  U.  S.  (C.  C.  1906) 
144  Fed.  663. 

No  officer  of  the  government  has  pow- 
er to  extend  for  one  year  the  time  for 
the  withdrawal  of  certain  reimported 
whisky  now  in  a  bonded  warehouse. 
(1893)  20  Op.  Atty.  Gen.  642. 

—  Liquidation  of  duties.— It  is  the 

legal  duty  of  the  collector  to  ascertain 
and  liquidate  the  duties.  U.  S.  v.  Camp- 
beU  (D.  C.  1882)  10  Fed.  816. 

Liquidation  by  the  government  is  a 
condition  precedent  to  the  payment  and 
withdrawal;  and,  in  the  absence  of 
fraud,  reliquidation  should  not  be  en- 
forced against  the  surety  after  a  de- 
livery and  payment  of  duties  as  once 
liquidated.     Id. 

Payment  of  duties  and  charges. 

—Imported  merchandise  is  subjected  to 
the  rate  of  duty  in  force  at  the  time 
of  its  withdrawal  from  a  bonded  ware- 
house for  consumption,  and  not  to  the 
rate  of  duty  in  force  at  the  time  of 
the  liquidation.  Franklin  Sugar  Refin- 
ing Co.  V.  U.  S.  (1906)  26  Sup.  Ct 
720,  202  U.  S.  580,  50  L.  Ed.  1153. 

Where  parts  of  a  consignment  which 
were  warehoused  under  bond  are 
fraudulently  withdrawn  without  pay- 
ment of  duties,  the  collector  may  hold 
the  remainder  until  duties  on  the  en- 
tire consignment  are  paid.  Hendricks 
V.  Schmidt  (1895)  68  Fed.  425,  15  C. 
C.  A.  504. 

The  provision  that  merchandise  in 
broded  warehouses  may  be  withdrawn 

(6778) 


for  consumption  "on  payment  of  t) 
duties  and  charges  to  which  it  may  \ 
subject  by  law  at  the  time  of  sa 
withdrawal,"  means  such  payment 
the  merchandise  would  be  subject  to 
imported  at  the  time  of  withdraw] 
Mosle  V.  Bidwell  (1904)  130  Fed.  33 
66  C.  C.  A.  633,  reversing  judgme 
(C.  C.  1902)  119  Fed.  480. 

The  duty  on  tobacco  entered  1 
warehouse  should  be  based  on  i 
weight  at  the  time  of  withdrawal  ai 
not  of  entry.  American  Cigar  Co. 
U.  S.  (1906)  146  Fed.  484,  77  C.  ( 
A.  40,  reversing  judgment  Falk  v.  1 
S.  (C.  C.  1904)  145  Fed.  674,  ai 
judgment  reversed  U.  S.  v.  G.  Falk 
Bro.  (1907)  27  Sup.  Ct  191,  204  U.  I 
143,  51  L.  Ed.  411. 

When  goods  are  withdrawn  from 
warehouse,  the  collector  may  exact  tl 
proper  rate  of  duty,  where  they  hai 
been  entered  at  too  low  a  rate.  Re 
mer  v.  Schell  (C.  C.  1859)  Fed.  Ca 
No.  11,676. 

Imported  goods,  so  long  as  they  n 
main  in  a  warehouse,  are  subject  t 
new  revenue  legislation,  as  well  in  r< 
lation  to  duties  as  to  alteration  i 
warehouse  laws.  U.  S.  v.  Benzon  (C 
C.  18C5)  Fed.  Cas.  No.  14,577;  U.  I 
V.  G.  Amsinck  &  Co.  (C.  C.  1905)  U 
Fed.  96. 

By  Act  Oct  1,  1890,  it  was  provide 
that  the  duty  on  lumber  importe 
should  be  reduced  from  $2  to  ?1  pe 
1,000,  but  that,  if  any  country  shoul 
impose  an  export  duty  on  logs  for  thi 
country,  the  duty  on  lumber  should  re 
main  as  before.  The  export  duty  oi 
logs  from  Canada  was  removed  ()cto 
ber  13  th.  The  lumber  in  question  wa 
imported  September  27th,  and  deposit 
ed  in  bond.  It  was  not  withdrawn  un 
til  October  16th.  Held,  that  under  th' 
provision  of  section  54,  that  merchan 
disc  deposited  in  bond  may  be  with 
drawn  within  three  years  from  th( 
date  of  the  original  importation  upoi 
the  payment  of  the  duties  and  charge) 
to  which  it  may  be  subject  by  law  a 
the  time  of  its  withdrawal,  it  shoul( 
have  been  assessed  only  $1  per  1,000 
In  re  Mathews  (C.  C.  1891)  45  Fed 
850. 

Certain  goods  were  imported  ii 
1893,  and  the  duties  were  liquidatec 
and  paid.  One  case  of  goods  of  tb< 
same  invoice  went  to  a  bonded  ware 
house,  and  was  withdrawn  for  coii< 
sumption,  under  the  act  of  1804,  sdc 
the  duties  on  that  case  were  reassess- 
ed  at  a  reduced  rate,  under  the  lattei 
act  The  duties  of  the  whole  invoice 
were  then  added  anew,  without  othei 
changes,  and  the  entry  was  stamped  ai 
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iqaidated  at  that  date.  Held,  that 
s  action  was  not  subjert  to  protest, 
a  new  assessment  and  reliquidation. 
jot  T.  U.  S.   (C.  C.  1897)  84  Fed. 

n  the  absence  of  a  statute  releasing 
m,  the  duties  payable  at  the  time 
withdrawal  were  such  as  accrued  at 
»  time  of  importation,  and  hence  the 
t  that  after  importation  from  Porto 
!o,  but  before  withdrawal  from  the 
ided  warehouse,  Porto  Rico  had  be- 
ne United  States  territory,  would 
;  relieve  the  importer  from  liability 
'  customs  duties.  Mosle  ▼.  BidweU 
.  G.  1902)  119  Fed.  480,  judgment 
rersed  (1904)  130  Fed.  334,  65  O. 
A.  533. 

?he  section  refers  exclusively  to  rate 
duty  rather  than  weight  of  the  mer- 
indise.  Falk  v.  U.  S.  (C.  C.  1904) 
>  Fed.  574,  judgment  reversed 
lerican  Cigar  Co.  v.  U.  S.  (1906) 
J  Fed.  484,  77  C.  C.  A.  40,  which  is 
rersed  U.  S.  v.  G.  Falk  &  Bros. 
X)7)  27  Sup.  Ct.  191,  204  U.  S.  143, 
L.  Ed.  411. 

[lie  liquidation  of  duties  fixes  for 
i  time  being  the  amount  of  duties  to 
ich  the  goods  are  "subject  by  law." 

a  bond  conditioned  for  withdrawal 
the  goods  within  one  year,  "on  pay- 
nt  of  the  duties  and  charges  to 
ich  they  may  be  subject  by  law  at 
i  time  of  such  withdrawal,"  held, 
It  a  payment  of  the  duties  as  liqui- 
:ed  was  a  discharge  of  the  bond,  and 
it,  upon  a  subsequent  reliquidation, 

recovery  could  be  had  against  the 
'ety,  though  the  importer  would  be 
t>le  for  the  additional  amount.  U. 
v.  George  (D.  C.  1890)  44  Fed.  255, 
J.  When  goods  are  entered  or  with- 
iwn  for  consumption,  all  duties  then 
irged  against  them,  including  penal 
ties,  must  be  paid  before  the  goods 


are  released  from  government  custody. 
(1896)  21  Op.  Atty.  Gen.  418. 

—  Date   of   original    Importation.^ 

When  goods  are  imported  at  New  York 
and  thence  shipped  in  bond,  without  ap- 
praisement or  liquidation,  to  Chicago, 
under  the  customs  administrative  act, 
the  date  of  their  arrival  at  New  York 
must  be  considered  the  "date  of  orig- 
inal importation,"  within  the  meaning 
of  the  statute.  Seeberger  v.  Schweyer 
(1894)  14  Sup.  Ct  881,  153  U.  S.  609, 
88  L.  Ed.  839. 

As  to  goods  which  have  been  trans- 
ported from  an  exterior  port  on  first 
arrival  to  an  interior  port,  the  words 
"date  of  original  importation"  mean 
the  date  of  arrival  of  the  goods  at  the 
interior  port  of  destination.  Farwell 
V.  Spalding  (C.  C.  1885)  24  Fed.  18. 

Decisions  under  prior  statutes.— See 

Fabbri  v.  Murphy  (1877)  95  U.  S.  191, 
24   L.   Ed.   468;    Hartranft   v.   Oliver 

(1888)  125  U.  S.  525,  8  Sup.  Ct.  958, 
31  L.  Ed.  813;    Sherman  v.  Robertson 

(1889)  136  U.  S.  570,  10  Sup.  Ct. 
1063,  34  L.  Ed.  540;  Merritt  v.  Cam- 
eron (1890)  11  Sup.  Ct.  174,  177,  137 
U.  S.  542,  34  L.  Ed.  772;  Anglo-Cali- 
fornia  Bank  v.  Secretary  of  Treasury 
(1896)  76  Fed.  742,  22  C.  C.  A.  527 
(appeal  dismissed  [1899]  20  Sup.  Ct 
19,  175  U.  S.  37,  44  L.  Ed.  64) ;  Mosle 
V.  Bidwell  (1904)  130  Fed.  334,  65 
O.  C.  A.  533  (reversing  judgment  [C. 
C.  1902]  119  Fed.  480) ;  In  re  Schmid 
(C.  C.  1893)  54  Fed.  145;  Schmid  v. 
U.  S.  (C.  C.  1895)  66  Fed.  744;  U.  S. 
V.  McGrath  (D.  C.  1892)  50  Fed.  404; 

(1890)  19  Op.  Atty.  Gen.  668. 

Cited  without  definite  application, 
Saltonstall  v.  Russell  (1894)  14  Sup. 
Ct.  733,  734,  152  U.  S.  628,  38  L.  Ed. 
576;  U.  S.  V.  Burr  (1895)  15  Sup.  Ct. 
1002,  1004,  159  U.  S.  78,  40  L.  Ed.  82. 


5657.  (R.  S.  §  2971.)  Withdrawal  for  exportation;  sale  of  aban- 
doned goods  after  custody  for  three  years. 
All  merchandise  which  may  be  deposited  in  public  store  or  bond- 
warehouse  may  be  withdrawn  by  the  owner  for  exportation  to 
reign  countries;  or  may  be  transshipped  to  any  port  of  the  Pa- 
ic  or  western  coast  of  the  United  States  at  any  time  before  the 
piration  of  three  years  from  the  date  of  original  importation; 
ch  goods  on  arrival  at  a  Pacific  or  western  port  to  be  sub- 
:t  to  the  same  rules  and  regulations  as  if  originally  imported 
ere.  Any  goods  remaining  in  public  store  or  bonded  warehouse 
yond  three  years  shall  be  regarded  as  abandoned  to  the  Gov- 
[iment,  and  sold  under  such  regulations  as  the  Secretary  of  the 
easury  may  prescribe,  and  the  proceeds  paid  into  the  Treasury, 
computing  this  period  of  three  years,  if  such  exportation  or 
msshipment  of  any  merchandise  shall,  either  for  the  whole  or 
y  part  of  the  term  of  three  years,  have  been  prevented  by  reason 
any  order  of  the  President,  the  time  during  which  such  expor- 
don  or  transshipment  of  such  merchandise  shall  have  been  so 
evented  shall  be  excluded  from  the  computation.  Merchandise 
thdrawn  for  exportation  shall  be  subject  only  to  the  payment  of 
ch  storage  and  charges  as  may  be  due  thereon. 

Act  July  14.  1862,  c.  163,  §  21,  12  Stat.  559.     Act  March  28,  1854,  c.  30,  § 
4,  10  Stat.  271.    Act  Dec.  22,  1864,  c  9«  18  Stat.  420. 
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The  limitation  as  to  the  period  during  which  merchandise  for  exports 
to  Mexico  may  remain  in  bonded  warehouse  was  extended  by  Bes.  Sept 
1916,  No.  441.  post,  §  5657a. 

Notes  of  DeoisioBS 


Repeal  of  section— Charges  and  da- 
ties.— This  section  was  not  repealed  by 
the  customs  administratiye  act,  the 
McKinley  act,  or  the  Wilson  act;  and 
where  goods  remained  in  warehouse 
beyond  that  time,  prior  to  the  date  of 
the  McKinley  act,  they  could  not  be 
withdrawn  from  bond  except  by  paying 
the  duties  in  force  at  the  time  of  their 
importation.  Anglo -California  Bank  v. 
Secretary  of  Treasury  (1896)  76  Fed. 
742,  22  C.  C.  A.  527,  affirming  judg- 
ment In  re  Secretary  of  Treasury  (C. 
G.  1895)  71  Fed.  505,  certiorari  denied 
Anglo -Calif  ornian  Bank  v.  Secretary 
of  Treasury  (1897)  17  Sup.  Ct.  991, 
166  U.  S.  722,  41  L.  Ed.  1188,  appeal 
dismissed  Anglo-Californian  Bank  v. 
U.  S.  (1899)  20  Sup.  Ct.  19,  176  U.  S. 
37,  44  L.  Ed.  64. 

Act  July  14,  1862,  c.  163,  §  21,  re- 
peals 80  much  of  the  preceding  laws 
as  entitled  the  owners  of  goods  re- 
maining in  bonded  warehouses  beyond 
three  years  from  the  date  of  their  im- 
portation to  claim  the  surplus  of  the 
proceeds  of  sale  of  such  goods. 
(1866)  11  Op.  Atty.  Gen.  516. 

Withdrawal  for  exportation,  in  gen- 
erals—When imported  goods  have  re- 
mained in  bond  beyond  three  years, 
and  are  thereupon  deemed  abandoned 
to  the  government  by  virtue  of  this 
section,  the  rights  and  liabilities  of  the 
parties  become  fixed  at  once,  and  the 
government  is  entitled  to  retain  from 
the  proceeds  of  their  sale  or  to  collect 
upon  the  bond  the  amount  of  duties  ac- 
cording to  the  then  existing  law, 
though  a  different  rate  of  duty  goes 
into  effect  before  sale.  Buxbaum  v.  U. 
S.  (1897)  80  Fed.  885,  26  O.  O.  A, 
216. 

Goods  removed  from  a  bonded  ware- 
house and  carried  without  the  jurisdic- 
tion of  the  United  States,  and  return- 
ed, are  subject  to  duty,  though  not  ac- 
tually landed  at  a  foreign  port.  Mc- 
Glinchy  v.  U.  S.  (C.  C.  1875)  Fed. 
Cas.  No.  8,803;  Perkins  v.  Same  (C. 
C.  1875)   Id.  10,990. 

Goods  which  were  imported  under 
the  tariff  law  of  1883,  placed  in  a 
bonded  warehouse,  and  remained  there- 
in more  than  three  years  prior  to  the 
enactment  of  the  McKinley  law  (Act 
Oct.  1,  1890),  could  not  be  withdrawn 
for  consumption  upon  payment  of  du- 
ties and  charges  at  the  rates  prescrib- 
ed in  the  McKinley  law;  nor,  after  the 
passage  of  the  Wilson  act  (Aug.  28, 
1894),  could  they  be  withdrawn  at  the 
rates  prescribed  thereby;  for  B.  S.  § 
2970,  and  sections  2971-2973  (this 
compilation,  S§  5657-5659),  which  limit 
the  time  for  leaving  goods  in  bond  to 
three  years,  and  provide  that  thereaft- 
er the  government  may  cause  the  same 
to  be  sold  to  enforce  payu^ent  of  the 
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duties,  were  not  repealed,  either 
pressly  or  by  implication,  by  the 
Kinley  law  or  the  Wilson  law,  and 
right  of  the  government  to  enfi 
payment  of  the  duties  and  charges  ] 
scribed  by  the  act  of  1883  was,  ni 
such  circumstances,  "a  right  accrc 
so  as  to  be  within  the  saving  clause 
section  54  of  the  McKinley  law, 
the  liability  of  the  goods  was  **a  lii 
ity  under  a  prior  law,*'  within  the  t 
ing  clause  of  the  Wilson  law.  La 
Secretary  of  Treasury  (C.  C.  1895) 
Fed.  505,  distinguishing  In  re  Sch 
(C.  C.  1893)  54  Fed.  145,  and  dii 
proving  U.  S.  v.  Abbott  (1885)  20 
CI.  281,  and  judgment  affirmed  An 
California  Bank  v.  Secretary  of  Tr< 
nry  (1896)  76  Fed.  742,  22  C.  a 
527. 

Foreign  goods  once  lawfully  imp< 
ed  lose  the  character  imparted  to  tl 
by  such  admission  on  their  re-expoi 
tion,  and  cannot  again  be  impoi 
without  a  permit.  Ten  Cases  of  ( 
um  (D.  O.  1864)  Fed.  Cas.  No.  IS.i 

The  provision  that  warehoused  go 
not     withdrawn     within     three    ye 
"shall   be    deemed   abandoned    to 
government   and    sold,"    was    desig 
for    the   security    of   the   goTemmt 
and  to  recover  its  duties,  and  also 
secure  the  prompt  payment  of  the 
ties.     The  sale   by  the  government 
an  Incident  of  the  abandonment,  and 
inseparable  part  of  the  proceeding. 
S.  V.  De  Visser  (D.  C.  1882)  10  I 
642. 

If  goods  remain  in  public  store 
bonded  warehouse  beyond  three  yei 
the  government  acquires  a  right  to 
them  for  the  collection  of  charges 
the  clearance  of  the  warehouse.    '. 
the  goods  are  not  forfeited,  and  i 
be   redeemed   at  any   time   before 
vertisement  of  sale.     Abbot  &  Co. 
U.  S.   (1885)  20  Ct.  CL  280. 

Under  this  section  the  owner  of  n 
chandise  in  public  store  or  bon 
warehouse  has  the  right  to  witbdi 
it  for  exportation  to  a  foreign  couni 
whatever  may  be  his  object  in  do 
so,  or  whatever  may  be  the  disposit 
he  designs  to  make  of  the  mercham 
after  it  reaches  its  foreign  destinat 
(1875)  14  Op.  Atty.  Gen.  675. 

The  provision  requiring  merchant 
to  be  sold,  is  applicable  to  goods 
maining  in  public  store  or  bon 
warehouse,  beyond  three  years,  as  i 
where  the*  duties  thereon  have  b 
paid  as  where  they  have  not  been  pi 
At  the  end  of  that  period  they  are 
.  be  regarded  as  abandoned  to  the  G 
•  ernment  and  sold.  (1884)  17  Op.  At 
Gen.  650. 

The  object  and  requirement  of  tl 
provision  are,  however,  sufficiently  i 
by    the    practice    of    the    departme 
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hereby,  in  lieu  of  a  formal  sale  of 
e  goods,  the  owner,  consignee,  or 
rent  is  permitted  to  pay  the  duties, 
larges,  etc.,  that  have  accrued  there- 
I  and  take  them  away.  Id. 
This  section  places  a  limitation  upon 
e  privilege  of  exportation  with  re- 
nd of  duties,  and  requires  that  it 
all  be  exercised  within  three  years 
om  the  date  of  importation;  other- 
ise  the  privilege  is  lost  Id. 
Goods  imported  and  warehoused  for 
*rly  three  years,  then  withdrawn  and 
[ported,  and  finally  reshipped  to  the 
nited  States  by  a  different  merchant, 
lere  being  no  evidence  that  the  trans- 
rtioD  was  a  colorable  one  to  evade 
e  tariff  laws,  may  be  entered  for 
iirehousing  as  an  "original  importa- 
>n"  under  this  section.  (1894)  21  Op. 
tty.  Gen.  23. 

The  new  rates  of  duty  imposed  by  the 
riff  act  of  August  27,  1894  (28  Stat. 
19),  do  not  apply  to  any  goods  there- 
fore entered  for  warehouse,  unleers 
e  goods  are  withdrawn  for  consump- 
m  within  three  years  from  the  date 

original  importation.  (1895)  21  Op. 
tty.  Gen.  116. 

Smoking  opium  may  be  brought  into 
port  of  the  United  States  from  a 
reign  country  on  one  vessel  and  law- 
!ly  transferred  to  another  vessel  for 
imediate  transportation  to  a  foreign 
stination.  (1909)  27  Op.  Atty.  Gen. 
0. 

Opium  could  not,  under  the  laws  ex- 
ing  at  the  time  of  the  passage  of  the 
t  of  February  9,  1909  (35  Stet.  614), 

brought  into  a  port  of  this  country 
>m  a  foreign  country  and  exported 
>m  the  same  port  on  another  vessel 
thout  being  subject  to  duty.  Id. 
Since  the  act  of  February  9,  1909, 
lich  prohibits  absolutely  the  impor- 
tion  of  opium  in  any  form,  smoking 
ium  is  not  subject  to  duty,  and  can- 
t  under  any  circumstances  be  enter- 

and  bonded  for  warehousing;  and 
e  law  which  made  the  bringing  of 
ium  into  a  port  an  importation  for 
ch  purposes  is,  as  to  smoking  opium, 
pealed.    Id. 

rhe  entering  of  merchandise  for  im- 
ediate exportation  and  without  any 
tent  that  it  shall  enter  into  the  com- 
;rce  of  a  country  ier  not  an  importa- 
»n.    Id. 

—  Liability  on  bondw^The  provisions 

at   goods   in   government  warehouse 

t  withdrawn  within  three  years  shall 

deemed   abandoned   to   the   govem- 

;nt  and  sold  are  a  part  of  the  contract 

the  surety  on  the  warehouse  bond, 

they  determine  the  duration  of  his 

Jk.    U.  S.  V.  De  Visser  (D.  O.  1882) 

•  Fed.  642. 

Phe  importer,  being  liable  as  prin- 
;>al  on  the  bond,  is  not  discharged  by 
postponement  of  the  sale  of  aban- 
ned  goods.    Id. 

Where  goods  not  withdrawn  from  a 
•vernment  warehouse  within  three 
tars   are   deemed   abandoned,   and  a 


sale  directed  according  to  the  regula- 
tions of  the  treasury  department,  and 
the  secretary  of  the  treasury,  at  the 
request  of  the  purchaser  of  the  goods 
in  bond,  intervenes  by  order,  and  directs 
a  postponement  of  the  sale  until  further 
orders,  without  the  consent  of  the  sure- 
ty on  the  warehouse  bond,  it  discharges 
the  latter.    Id. 

The  statute  directing  a  sale,  the  regu- 
lations for  quarterly  sales,  and  the  sale 
of  abandoned  goods  at  the  next  sale, 
after  three  years,  are  all  material  parts 
of  surety's  contract,  as  they  determine 
the  duration  of  his  rierk.     Id. 

The  proceeding  by  abandonment  and 
sale  is  a  substitute  for  the  ordinary 
remedy  upon  the  bond  after  the  lapse 
of  three  years.  The  common-law  rem- 
edy' is  suspended  until  after  the  sale  of 
the  goods.    Id. 

A  surety's  ordinary  right  to  pay  the 
dejt  and  take  possession  of  the  gooder, 
at  the  end  of  three  years,  is  cut  off  by 
statute,  and  his  right  to  pay  any  deficit, 
and  to  proceed  for  indemnity  against 
his  principal,  is  suspended  till  after  the 
sale  of  the  goods.    Id. 

A  withdrawal  and  payment,  according 
to  the  liquidation,  is  a  fulfillment  of  the 
terms  of  the  bond  for  the  time  being, 
and  the  surety  cannot  be  held  except 
upon  the  bond.  U.  S.  v.  Campbell  (D. 
C.  1882)  10  Fed.  816. 

The  necessary  continuance  of  a  sure- 
ty's risk  does  not  exceed  the  three 
years  named  in  the  bond,  or  the  addi- 
tional period  until  sale  of  the  goods 
not  withdrawn.  A  reliquidation  after 
the  lapse  of  this  period  is  not  legal  as 
to  him,  and  would  therefore  involve 
an  alteration  in  his  contract     Id. 

Under  the  provisions  that  warehousre 
goods  not  withdrawn  within  three  years 
shall  be  deemed  abandoned  to  the  gov- 
ernment and  sold,  the  continuance  of 
the  risk  of  a  surety  on  the  warehouse 
bond  does  not  exceed  the  three  years 
named  in  the  bond  and  the  additional 
period  until  sale  of  the  goods  not  with- 
drawn.   Id. 

Until  after  the  sale  of  the  goods  by 
the  customs  officials  the  surety  has  no 
right  of  payment,  subrogation,  or  suit 
for  indemnity.  His  risk  necessarily 
continues    till    that    time.      Id. 

It  Is  the  duty  of  the  collector,  not  of 
the  surety,  to  ascertain  and  liquidate 
the  duties,  and  such  liquidation  is  final 
and  conclusive  upon  all  persons  inter- 
ested, unless  appealed  from.     Id. 

When  the  surety  became  liable  for 
the  withdrawal  of  the  goods  within 
three  years,  upon  payment  of  the  duties, 
and  a  reliquidation  after  seven  years 
was  made  showing  a  deficiency,  the 
surety  was  not  liable  for  such  deficien- 
cy.   Id. 

Cited  without  definite  application, 
Hartranft  v.  Oliver  (1888)  8  Sup.  Ct 
958.  960,  125  U.  S.  525,  31  L.  Ed.  813; 
Seeberger  v.  Schweyer  (1894)  14  Sup. 
Ct.  881,  882,  153  U.  S.  609,  38  L.  Ed. 
839. 
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§  5657a  COLLECTION  of  duties  upon  imports  (Tit. 

§  5657a.  (Res.  Sept.  5,  1916,  c.  441.)     Extension  of  time  duri 

which  merchandise  for  exportation  to  Mexico  may  remain 

bonded  warehouse. 

The  limitation  of  section  twenty-nine  hundred  and  seventy-o 

of  the  Revised  Statutes  of  the  United  States  as  to  the  period  dt 

ing  which  merchandise  may  remain  in  bonded  warehouse  withe 

the  payment  of  duty  for  exportation  to  Mexico  be,  and  the  sai 

hereby  is,  extended  to  all  merchandise  which  was  in  bonded  wai 

house  on  August  first,  nineteen  hundred  and  sixteen,  and  intend 

for  exportation  to  Mexico,  until  such  time  as  in  the  opinion  of  t 

Secretary  of  the  Treasury  conditions  in  Mexico  are  such  as  to  ma 

it  commercially  practicable  to  export  the  merchandise  to  that  cou 

try.    (39  Stat.) 

This  was  a  joint  resolution  approved  September  5,  1916. 

§  5658.  (R.  S.  §  2972.)     Distribution  of  proceeds. 

The  Secretary  of  the  Treasury,  in  case  of  any  sale  of  any  m< 
chandise  remaining  in  public  store  or  bonded  warehouse  beyoi 
three  years,  may  pay  to  the  owner,  consignee,  or  agent  of  su 
merchandise,  the  proceeds  thereof,  after  deducting  duties,  charg< 
and  expenses,  in  conformity  with  the  provision  relating  to  the  sa 
of  merchandise  remaining  in  a  warehouse  for  more  than  one  ye^ 
Act  July  28,  1866,  c  298,  §  10,  14  Stat.  330. 

Notes  of  Deoistonfl 

Repeal  of  section.— This  section  was  Sale  of  goodSd— The  Secretary  of  t 

not  repealed  by  the  customs  administra-  Treasury   has   no   power  to   act  np< 

tive  act,  the  McKinley  act,  or  the  Wil-  proceeds  of  sale  as  in  case  of  a  fii 

son  act;   and  where  goods  remained  in  penalty,    or   forfeiture   incurred   und 

warehouse  beyond  that  time,  prior  to  act  of  July  14,  1862.      (1866)   11  C 

the  date  of  the  McKinley  act,  they  could  Atty.  Gen.  516. 
not  be  withdrawn  from  bond  except  by 

paying  the  duties  in  force  at  the  time  Cited     without    definite     appllcatio 

of  their  importation.    Anglo-California  Buxbaum  v.  U.  S.  (1897)  80  Fed.  88 

Bank  v.  Secretary  of  Treasury  (1896)  26  C.  C.  A.  216;    U.  S.  v.  De  Viss 

76  Fed.  742,  747,  22  O.  C.  A.  527,  ap-  (D.  C.  1882)  10  Fed.  642.  645;   Abb 

peal  dismissed  (1899)   20  Sup.  Ct  19,  &  Co.  v.  U.  S.  (1885)  20  Ct  01.  280. 
175  U.  S.  37,  44  L.  Ed.  64. 

§  5659.  (R.  S.  §  2973.)     Sale  after  one  year. 

If  any  merchandise  shall  remain  in  public  store  beyond  one  yea 
without  payment  of  the  duties  and  charges  thereon,  except  i 
hereinbefore  provided;  then  such  merchandise  shall  be  appraise 
by  the  appraisers,  if  there  be  any  at  such  port,  and  if  none,  the 
by  two  merchants  to  be  designated  and  sworn  by  the  collector  fc 
that  purpose,  and  sold  by  the  collector  at  public  auction,  on  du 
public  notice  thereof  being  first  given,  in  the  manner  and  for  th 
time  to  be  prescribed  by  a  general  regulation  of  the  Treasury  D( 
partment.  At  such  public  sale,  distinct  printed  catalogues  descrip 
tive  of  such  merchandise,  with  the  appraised  value  affixed  theretc 
shall  be  distributed  among  *the  persons  present  at  such  sale,  i 
reasonable  opportunity  shall  be  given  before  such  sale,  to  person 
desirous  of  purchasing,  to  inspect  the  quality  of  such  merchandis( 
The  proceeds  of  such  sales,  after  deducting  the  usual  rate  of  stoi 
age  at  the  port  in  question,  with  all  other  charges  and  expenses 
including  duties,  shall  be  paid  over  to  the  owner,  importer,  con 
signee,  or  agent,  and  proper  receipts  taken  for  the  same. 
Act  Aug.  6,  1846,  c.  84,  §  1,  9  Stat  53. 

Notea  of  Deoisions 

Repeal  of  seotfonw^This  section  was  the   date    of   the   McKinley   act,  the: 

not  repealed  by  the  customs  administra-  could  not  be  withdrawn  from  bond  ei 

tive  act,  the  McKanley  act,  or  the  Wil-  cept  by  paying  the  duties  in  force  a 

son  act;    and  where  goods  remained  in  the  time  of  their  importation.    Anglo 

wai'ehouse  beyond  that  time,  prior  to  California  Bank  y.  Secretary  of  Treas 
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drawn  for  consumption.    U.  S.  v.  Unger 
(O.  C.  1873)  Fed.  Cas.  No.  16,595. 

Cited  without  definite  application, 
Ex  parte  Fassett  (1892)  12  Sup.  Ct. 
295,  298, 142  U.  S.  479,  35  L.  Ed.  1087; 
The  Conqueror  (1897)  17  Sup.  Ct  510, 
615,  166  U.  S.  110,  41  L.  Ed.  937; 
U.  S.  V.  De  Visser  (D.  C.  1882)  10 
Fed.  642,  645. 


V  (1896)  76  Fed.  742,  744,  22  C.  O. 

527,    appeal    dismissed    (1899)    20 

p.  Ct  19,  175  U.  S.  37,  44  L.  Ed. 

>cope  of  act— It  is  the  intention  and 
aning  of  the  warehouse  acts  that  the 
iremment  should  receive  the  same 
ties  on  goods  abandoned  and  sold  to 
isfy  duties  that  it  would  have  re- 
ved  if  the  same  goods  had  been  with- 

5660.  (R.  S.  §  2974.)     Distribution  of  proceeds. 

The  overplus,  if  any  there  be,  of  the  proceeds  of  such  sales,  after 
e  payment  of  storage,  charges,  expenses,  and  duties,  remaining 
iclaimed  for  the  space  of  ten  days  after  such  sales,  shall  be  paid 
'  the  collector  into  the  Treasury  of  the  United  States;  and  the 
Hector  shall  transmit  to  the  Treasury  Department,  with  the  over- 
ns,  a  copy  of  the  inventory,  appraisement,  and  account  of  sales, 
ecifying  the  marks,  numbers,  and  descriptions  of  the  packages 
Id,  their  contents,  and  appraised  value,  the  name  of  the  vessel 
id  master  in  which,  and  of  the  port  whence,  it  was  imported,  and 
e  time  when,  and  the  name  of  the  person  to  whom  such  mer- 
andise  was  consigned  in  the  manifest,  and  the  duties  and  charges 

which  the  several  consignments  were  respectively  subject;  and 
e  receipt  or  certificate  of  the  collector  shall  exonerate  the  master 

any  vessel  in  which  such  merchandise  was  imported,  from  all 
lim  of  the  owner  thereof,  who  shall,  nevertheless,  on  due  proof 

his  interest,  be  entitled  to  receive  from  the  Treasury  the  amount 
any  overplus  paid  into  the  same  under  the  provisions  of  this  Title. 
Act  Aug.  6,  1846,  c.  84,  §  1,  9  Stat  53. 

5661.  (R.  S.  §  2975.)     Sale  of  perishable  articles. 

All  merchandise  of  a  perishable  nature,  and  all  gunpowder  and 
plosive  substances,  except  fire-crackers,  deposited  in  any  public 
private  bonded  warehouse,  shall  be  sold  forthwith. 

Act  Aug.  6,  1846,  c  84,  §  1,  9  Stat.  53.    Act  June  30,  1864,  c  171,  §  19. 
13  Stat.  216. 

Notea  of  Deoisioiifl 


Wot  ice  of  salow— Shortness  of  public 
tice  of  sale  of  warehoused  goods  re- 
rted  perishable  held  not  per  se  suf- 
ient    evidence   of   fraud   to  warrant 


judgment  against  the  collector.  Gould 
V.  Hammond  (O.  C.  1857)  Fed.  Cas.  No. 
6,638. 


5662.  (R.  S.  §  2976.)  Sale  upon  depreciation. 
Any  collector  of  the  customs  is  authorized,  under  such  directions 
id  regulations  as  may  be  prescribed  by  the  Secretary  of  the  Treas- 
y,  to  sell,  upon  due  notice,  at  public  auction,  any  unclaimed  mer- 
landise  deposited  in  public  warehouse  whenever  the  same  may 
Dm  depreciation  in  value,  damage,  leakage,  or  other  catfse,  in  the 
>inion  of  such  collector,  be  likely  to  prove  insufficient,  on  a  sale 
ereof,  to  pay  the  duties,  storage,  and  other  charges  if  suffered  to 
main  in  public  store  for  .the  period  allowed  by  law  in  the  case  of 
iclaimed  merchandise. 

Act  March  28»  1854,  c  80,  J  2, 10  Stat  271. 

Notes  of  Deoisionfl 


Wegligenoo  of  collectorw^A  collector 
enstoms  who  seller  unclaimed  goods 
the  belief  that  they  are  deteriorat- 
l  in  value,  is  not  liable  in  trover,  or 
an  action  on  the  case  for  negligence, 
en  though  it  appears  that  there  was 
substantial  deterioration,  if  he  act- 
in  good  f&ith,  and  was  not  personally 
ilty  of  negligence.  Rubens  v.  Rob- 
tson  (C.  C.  1889)  38  Fed.  86. 
Dhe  collector  cannot  be  charged  with 


negligence  in  delegating  to  the  apprais- 
er the  duty  of  examining  merchandise, 
and  reporting  whether  it  is  deteriorat- 
ing in  value.     Id. 

The  collector  cannot  be  held  liable  for 
his  clerk's  negligence  in  failing  to  give 
notice  of  sale  in  the  absence  of  proof 
of  negligence  on  his  part  in  the  selec- 
tion of  the  particular  individual  who 
was  assigned  to  that  duty.    Id. 

(6783) 


§   5663  COLLECTION  OP  DUTIES  UI'ON  IMPORTS  (Tit. 

§  5663.  (R.  S.  §  2977.)  Return  of  duties  upon  exportation  frc 
warehouse. 
Merchandise  upon  which  duties  have  been  paid  may  remain 
warehouse  in  custody  of  the  officers  of  the  customs  at  the  expen 
and  risk  of  the  owners  of  such  merchandise,  and  if  exported  dire< 
ly  from  such  custody  to  a  foreign  country  within  three  years,  sh 
be  entitled  to  return  duties.  But  proper  evidence  of  such  mercha 
dise  having  been  landed  abroad  shall  be  furnished  to  the  collect 
by  the  importer,  and  one  per  centum  of  the  duties  shall  be  retain 
by  the  Government. 

Act  July  14,  1862,  c.  163,  $  21,  12  Stat.  660. 

If  ote«  of  Deoisioiui 

Operation  and  scope  of  sectionw^This  exercised  within  three  years  from  t 

section  is  part  of  the  plan  for  the  pay-  date  of  the  importation.    (1884)  17  C 

ment   of  drawbacks.     Franklin   Sugar  Atty.  Gen.  650. 
Refining  Co.  v.  U.  S.   (1906)   26  Sup. 

Ct  720,  722,  202  U.  S.  580,  50  L.  Ed.  Cited    without    deflntte    applicatfi 

1353,  Franklin  Sugar  Refining  Co.  v.    U. 

This  section  places  a  Umitation  on  the  (O.  C.  1906)  144  Fed.  563.  565;    Sw 

privilege  of  exportation  with  refund  of  &  Finch  Co.  v.  U.  S.   (1901)    37  < 

duties,   and   requires   that  it  shall  be  CL  101;    (1908)  26  Op.  Atty.  Gen,  5J 

§  5664.  (R.  S.  §  2978,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1 
Restriction  upon  exportation  for  drawback. 
No  merchandise  subject  to  duty  shall  be  entered  for  drawbac 
or  exported  for  drawback,  after  it  is  withdrawn  from  the  custody 
the  officers  of  the  customs  except  as  provided  in  section  three  tho 
sand  and  twenty-five. 

Act  March  3,  1849,  c.  110,  §  5,  9  Stat.  399.  Act  Sept.  28,  1850,  c  79,  |  1 
9  Stat.  512.    Act  Feb.  27,  1877,  c.  69,  i  1,  19  Stat.  247. 

This  section,  as  enacted  in  the  Bevised  Statutes,  was  amended  by  adding 
the  end  of  the  section  the  words,  "except  as  provided  in  section  three  thousai 
and  twenty-five,"  as  set  forth  here,  by  Act  Feb.  27,  1877,  c.  69,  §  1,  cited  abo^ 
R.  S.  §  3025,  post,  §  5729,  mentioned  in  this  amendment,  prohibited  a  dra 
back  on  the  exportation  of  merchandise  removed  from  the  custody  and  con ti 
of  the  Government,  except  in  the  cases  provided  in  other  sections  specified. 

Provisions  authorizing  the  transportation  of  merchandise,  the  duties  on  wbi 
have  been  paid  or  secured,  from  the  district  into  which  it  was  imported  to  aj 
port  of  entry,  and  the  exportation  from  sudi  port  with  the  benefit  of  drawba 
were  made  by  R.  S.  §  3036,  post,  §  5739. 

Cited     without    definite    application,      580,  50  L.  Ed.   1153;    (1908)  26  0 
Franklin   Sugar  Refining  Co.  v.  U.  S.      Atty.  Gen.  531. 
(1906)  26  Sup.  OL  720,  722,  202  U.  S. 

§  5665.  (R.  S.  §  2979.)     Permit  for  exportation. 

If  the  owner,  importer,  consignee,  or  agent  of  any  merchandii 
on  which  the  duties  have  not  been  paid,  shall  give  to  the  collectc 
satisfactory  security  that  the  merchandise  shall  be  landed  out  < 
the  jurisdiction  of  the  United  States,  in  the  manner  required  by  tl 
laws  relating  to  exportations  for  the  benefit  of  drawback,  the  co 
lector  and  naval  officer,  if  any,  on  an  entry  to  re-export  the  sara 
shall,  upon  payment  of  the  appropriate  expenses,  permit  the  mei 
chandise,  under  the  inspection  of  the  proper  officers,  to  be  shippe 
•  without  the  payment  of  any  duties  thereon. 
Act  Aug.  6,  1846,  c.  84,  {  1,  9  Stat  53. 

Notes  of  Deoisions 

Bond8.^TJnder  this  section,  requiring  double   the   amount   of   the    estimate 

an  importer   to  give   to   the   collector  duty  on  the   goods,"   an   export  boi 

"satisfactory   security"   that   the   mer-  given   in   the   sum   of  $1,000,   withoi 

chandise    shall   be    landed    out   of   the  containing  any  reference  to  the  amoui 

United  States,  and  treasury  department  of  estimated  duties  on  the  goods  wit) 

regulations  (article  587)  providing  that,  drawn,  was  valid,  and  the  govemmei 

in  cases  of  withdrawal  for  export,  the  was  entitled,  on  breach  of  the  cond 

exporter  shall  give  bond  "with  satisfac-  tion,  to  recover  the  whole  amount  ( 

tory  security  in  a  penal  sum  equal  to  the   bond,  and  was  not  limited  to 
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srment  for  double  the  amount  of  du- 
I  as  subsequently  estimated.  The  S. 
?ri  (1894)  67  Fed.  146,  14  C.  O.  A. 

^pium  in  transit  held  not  liable  to 
ies;  the  owner  having  offered  to 
e  the  security  prescribed  by  statute. 
Lean  v.  Hager  (C.  C.  1887)  31  Fed. 
5,  605. 

'he  duty  of  the  collector  to  permit 
rchandise  to  be  withdrawn  and  ship- 
l  without  payment  of  duties  becomes 
jerative  when  the  requirements  of 
statute  as  to  giving  security  and 
ring  appropriate  expenses  are  com- 
»d  ¥nth  by  the  owner,  whatever  may 
his  purpose  in  withdrawing  the  mer- 
Lndise,  or  whatever  he  may  intend 
do  with  it  after  its  arrival  abroad. 
^75)  14  Op.  Atty.  Gen.  575. 
ifter  merchandise  withdrawn  and 
pped  has  been  landed  out  of  the  ju- 
iiction  of  the  United  States  the  bond 
the  owner  is  discharged,  and  the 
rchandise  itself  acquires  a  new  char- 
er  relatively  to  our  revenue  laws; 
1  if  subsequently  reimported  it 
nds  on  the  footing  of  an  original  im- 
•tation.     Id. 

nspection.»The  Treasury  Depart- 
nt  has  construed  the  words  "under 

inspection  of  proper  officers"  to 
an  that  the  goods  are  to  be  under 

constant  surveillance  of  such  offi- 
s  from  the  time  they  leave  the  ware- 
ise  until  they  reach  the  ship,  and 
:h  construction  should  be  regarded 
weight  by  a  federal  court.  U.  S.  t. 
rgott  (C.  C.  1910)  182  Fed.  267,  272. 

teimportatlons.»Where  goods  enter- 
in  bond  for  re-exportation  have  been 
)orted,  padsed  through  a  foreign  cus- 
ahouse,  and  are  subject  to  retail 
de,  they  are  mixed  with  the  common 
rchandise   of  the  country,  and   may 

again    imported    into    this    country. 

S.  V.  Whidden  (D.  C.  1861)  Fed. 
B.  No.  16,670. 

Should  goods  of  the  same  class  or 
jcription  as  those  withdrawn,  and 
>sequently  reimported  happen  then 
be  exempt  from  duty,  such  reira- 
:ted  merchandise  would  be  equally 
itled  to  exemption  therefrom. 
75)  14  Op.  Atty.  Gen.  575. 
Vhere  a  quantity  of  wool  was  im- 
rted  at  Boston  from  Liverpool,  and 
0  days  later  was  withdrawn  for  ex- 
rtation  to  St.  John,  New  Brunswick, 
ence  (having  been  carried  thither) 
was  immediately  brought  back  to 
ston,  held  that,  if  the  purpose  of  the 
)ve  withdrawaj,  etc.,  was  to  create  a 
!ond  port  of  importation  with  the  ob- 
t  of  reducing  the  duty,  the  transac- 
n  was  fictitious,  and  that  Liverpool 
nains  the  last  port  or  place  of  ex- 
Ptation  within  the  meaning  of  the 
itute.  (1883)  17  Op.  Atty.  Gen.  528. 
n  February  and  March,  1886,  certain 
uors  (which  had  been  manufactured 
the  United  States,  in  a  bonded  man- 
icturing  warehouse  established  un- 
:  the  provisions  of  section  3433,  B. 
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S.,  section  6339,  post,  out  of  both  do- 
mestic and  imported  spirits  that  were 
removed  to  such  warehouse  without 
payment  of  either  the  internal  revenue 
or  customs  duties,  and  which  liquors 
had  been  exported  therefrom)  were  im- 
ported into  New  York  and  assessed 
with  the  duty  prescribed  by  the  stat- 
ute (Schedule  H)  as  foreign  liquors. 
Advised  that— the  liquors  being  of  the 
manufacture  of  the  United  States  and 
once  exported— section  2500,  R.  S.,  af- 
fords the  rule  under  which  to  levy  du- 
ties thereon.  (1889)  19  Op.  Atty.  Gen. 
243. 

The  entering  of  merchandise  for  im- 
mediate exportation  and  without  any 
intent  that  it  shall  enter  into  the  com- 
merce of  a  country  is  not  an  importa- 
tion.    (1909)  27  Op.  Atty.  Gen.  440. 

Iniliotmentw^Since  this  section  con- 
templates, not  only  that  the  goods  be 
deposited  on  ship  within  the  time  lim- 
ited after  their  removal,  but  also  re- 
quires that  the  shipment  shall  be  under 
the  continued  inspection  of  the  customs 
officers,  and  section  5524,  ante,  makes 
it  a  crime  for  any  owner  or  importer  to 
make  or  attempt  to  make  any  entry  of 
goods  without  pajrment  of  duty,  and 
one  contemplates  a  crime  who  means 
to  deposit,  conceal,  or  withdraw  goods 
removed  from  a  warehouse  for  expor- 
tation and  to  introduce  them  uncondi- 
tionally into  the  country  effecting  a 
surreptitious  entry  by  which  the  du- 
ties would  become  due  instanter,  an  in- 
dictment charging  a  conspiracy  to  ef- 
fect such  result  sufficiently  charged  a 
crime.  U.  S.  v.  Ehrgott  (O.  C.  1910) 
182  Fed.  267. 

Section  5524,  ante,  provides  that,  if 
any  importer  or  owner  shall  make  or 
attempt  to  make  any  entry  of  imported 
merchandise  by  means  of  any  fraudu- 
lent or  false  invoice,  affidavit,  letter,  or 
other  means,  or  shall  be  guilty  of  any 
willful  act  or  omission  by  means 
whereof  the  United  States  shall  be  de- 
prived of  duty  or  any  portion  thereof, 
he  shall  be  fined,  etc.  Held,  in  view 
of  this  section,  that  where  the  defend- 
ant was  charged  with  having  with- 
drawn certain  imported  beans  from 
the  warehouse  for  exportation  upon 
bond  and  permit,  all  on  January  15, 
1902,  and  the  indictment  then  alleged 
that  the  goods  were  not  exported  "then 
and  there,"  but  were  withheld  and  con- 
cealed with  the  knowledge  of  the  de- 
fendants, the  goods  would  be  regard- 
ed as  "entered,"  and  the  duties  there- 
from due  when  the  owners  or  the  truck- 
men to  whom  the  custody  was  intrust- 
ed disregarded  the  limitations  put  on 
them  and  introduced  the  goods  into  the. 
unrestricted  commerce  of  the  country, 
though  the  time  within  which  the  goods 
might  be  properly  exported  had  not  ar- 
rived; hence  the  indictment  was  not 
objectionable  because  it  did  not  allege 
that  defendants  concealed  or  withheld 
the  goods,  not  only  at  the  time  of  their 
removal,  but  for  all  the  period  which 
was  allowed  to  export  them.     Id. 
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§  5666.  (R.  S.  §  2980.)     Manner  of  withdrawal. 

No  merchandise  shall  be  withdrawn  from  any  warehouse  in  which 
it  may  be  deposited,  in  a  less  quantity  than  in  an  entire  package, 
bale,  cask,  or  box,  unless  in  bulk ;  nor  shall  merchandise  so  imported 
in  bulk  be  delivered,  except  in  the  whole  quantity  of  each  parcel,  or  in 
a  quantity  not  less  than  one  ton  weight,  unless  by  special  authority 
of  the  Secretary  of  the  Treasury. 

Act  Aug.  6,  1846,  c.  84,  §  1,  9  Stat.  53. 

§  5667.  (R.  S.  §  2981,  as  amended,  Act  June  10,  1880,  c.  190,  §  10, 
and  Act  May  21,  1896,  c.  217.)     Lien  for  freight. 
That  whenever  the  collector  of  the  port  of  entry  of  the  vessel,  or 
other  proper  officer  of  the  customs,  shall  be  duly  notified  in  writing 
of  the  existence  of  a  lien  for  freight,  charges,  or  contribution  in  gen- 
eral average  upon  imported  goods,  wares,  or  merchandise   in  his 
custody,  he  shall,  before  delivering  such  goods,  wares,  or  merchan- 
dise to  the  importer,  owner,  or  consignee  thereof  for  consumption,  or 
to  any  vessel  or  vehicle  for  transportation  or  exportation,  give  season- 
able notice  to  the  party  or  parties  claiming  the  lien ;  and  the  posses- 
sion by  the  officers  of  customs  shall  not  affect  the  discharge  of  such 
lien,  under  such  regulations  as  the  Secretary  of  the  Treasury  may 
prescribe ;  and  such  officer  shall  refuse  the  delivery  of  such  merchan- 
dise from  any  public  or  bonded  warehouse  or  other  place  in  which  the 
same  shall  be  deposited  until  proof  to  his  satisfaction  shall  be  pro- 
duced that  the  freight,  charges,  or  contribution  in  general  average 
thereon  has  been  paid  or  secured;  but  the  rights  of  the  United  States 
shall  not  be  prejudiced  thereby,  nor  shall  the  United  States  or  its  offi- 
cers be  in  any  manner  liable  for  losses  consequent  upon  such  refusal 
to  deliver.     If  merchandise  so  subject  to  a  lien,  regarding  which 
notice  has  been  filed,  shall  be  forfeited  to  the  United  States  and  sold, 
the  freight,  charges,  or  contribution  in  general  average  due  thereon 
shall  be  paid  from  the  proceeds  of  such  sale  in  the  same  manner  as 
other  chargies  and  expenses  authorized  by  hw  to  be  paid  therefrom 
are  paid. 

Act  March  2,  1867,  c.  188,  §  3,  14  Stat.  547.  Act  June  10,  1880,  c.  190,  §  10, 
21  Stat.  175.  Act  May  21,  1896,  c.  217,  29  Stat.  129. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"Whenever  the  collector  or  other  chief  officer  of  the  customs  of  any  port  shall 
be  notified  in  writing  by  the  owner  or  conjsignee  of  any  vessel  or  vehicle,  ar- 
riving from  any  foreign  port,  of  a  lien  for  freight  on  any  merchandise  imported 
in  such  vessel  or  vehicle,  and  remaining  in  his  custody,  such  officer  may  refuse 
the  delivery  of  such  merchandise  from  any  public  or  bonded  warehouse,  or 
other  place  in  which  the  same  shall  be  deposited,  until  proof  to  his  satisfaction 
shall  be  produced  that  the  freight  due  thereon  has  been  paid  or  secured;  but 
the  rights  of  the  United  States  shall  not  be  prejudiced  thereby,  nor  shall  the 
United  States  or  its  officers  be  in  any  manner  liable  for  losses  consequent  upon 
such  refusal  to  deliver.  If  merchandise  so  subject  to  a  lien,  regarding  which 
notice  has  been  filed,  shall  be  forfeited  to  the  United  States  and  sold,  the  freight 
due  thereon  shall  be  paid  from  the  proceeds  of  such  sale  in  the  same  manner  as 
other  charges  and  expenses  authorized  by  law  to  be  paid  therefrom,  are  paid/' 
It  was  amended  by  substituting  for  the  words,  "whenever  the  collector  or 
other  chief  officer  of  the  customs  of  any  port  shall  be  notified  in  writing  by 
the  owner  or  consignee  of  any  vessel  or  vehicle,  arriving  from  any  foreign  port, 
of  a  lien  for  freight  on  any  merchandise  imported  in  such  vessel  or  vehicle  and 
remaining  in  his  custody,"  the  following  words :  "That  whenever  the  proper 
officer  of  the  customs  shall  be  duly  notified  in  writing  of  the  existence  of  a 
lien  for  freight  upon  imported  goods,  wares  or  merchandise  ift  his  custody,  be 
shall,  before  delivering  such  goods,  wares  or  merchandise  to  the  importer,  own- 
er, or  consignee  thereof,  give  seasonable  notice  to  the  party  or  parties  claiming 
the  lien ;  and  the  possession  by  the  officers  of  customs  shall  not  affect  the  dis- 
charge of  such  lien,  under  such  regulations  as  the  Secretary  of  the  Treasury 
may  prescribe,"  by  Act  June  10,  1880,  c.  190,  §  10,  cited  above. 

The  section,  as  so  amended,  was  further  amended  to  read  as  set  forth  here,  by 
Act  May  21,  1896,  c.  217,  last  cited  above. 

Notes  of  Deoisions 
Lien   in   generald— The   terminal  car-      has  paid  the  duties  exacted  under  the 
sier,  which,  under  its  tariff  agreements,      laws  of  the  United  States  on  bonded 
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is  at  the  port  of  entry  that  the  ini- 
carrier  was  forced  to  pay  in  order 
regain  possession  and  forward  the 
Is,  has  a  lien  on  such  goods  for  the 
>unt  of  such  duties.  Wabash  R.  Co. 
»earce  (1904)  24  Sup.  Ct.  231,  234, 

U.  a  179,  48  L.  Ed.  397,  revers- 
judgment  Pearce  v.  Wabash  R.  Co. 
[)1)  89  Mo.  App.  437. 
he  right  of  a  terminal  carrier  to  a 

for  the  amount  paid  by  it  to  satis- 
the  duties  exacted  under  the  laws 
the  United  States  on  bonded  goods 
:he  port  of  entry  is  not  defeated  be- 
se  the  initial  carrier  wrongfully 
nged    their    bonded    destination,    to 

owner's  damage,  where  the  con- 
:t  of  shipment  stipulated  that  each 
rier  should  be  liable  only  for  loss  or 
[lage  accruing  upon  its  own  road, 
[  that  such  carriers  should  not  be 
itly  liable,  nor  either  for  any  loss  or 
[lage  accruing  upon  the  road  of  the 
er.  Wabash  R.  Co.  v.  Pearce  (1904) 
Sup.  Ct  231,  192  U.  S.  179,  48  L. 

397. 

he  section  does  not  require  customs 
[?ers  to  recognize  the  lien  of  inland 
riers  upon  goods  transported  in 
d.  (1878)  16  Op.  Atty.  Gen.  74. 
he  owner  or  consignee  of  a  vessel 
lying  from  a  foreign  port  is  entitled 
er  this  section  to  a  lien  for  freight 
merchandise  imported  on  such  ves- 

even  though  the  merchandise  is  in- 
ied  for  exportation.  (1894)  21  Op. 
y.  Gen.  38. 

—  Possession  of  goods  by  oustoms 
»r.^-In  an  action  to  recover  prop- 
f  held  by  a  customs  officer  under  this 
tion,   the   petition    should    show   all 

steps  taken  to  secure  a  release  of 

property,  including  the  tender  of 
ght,    the    tender   of   the   bond,    and 

proof  of  these  facts  before  the  col- 
or.    Wyman   v.    Lancaster    (C.   C. 
7)  32  Fed.  720,  721. 
I  order  to  recover  property  held  by 
ustoms'   officer   under   this   section, 

consignee  should  first  tender  the 
mnt  of  freight  he  admits  to  be  due, 

if  declined  he  should  tender  to  the 
ier  a  sufficient  bond  conditioned  to 

all  freight  that  may  be  found  to 
lue.  Should  this  be  declined,  proof 
hese  tenders  should  be  made  to  the 
Bctor;  who  if  he  find  the  bond  ade- 
te  should  release  the  goods  on  the 
osit  with  him,  for  the  use  of  the 
ier  of  the  bond  tendered.  Id. 
he  collector's  custody  and  posses- 
i,  though  they  cannot  be  interfered 
1,  are  not  so  absolute  as  to  exclude 
assertion  of  "control,  with  a  pres- 

power  and  intent  to  exercise  it,** 
the  part  of  the  owner  who  stands 
ly,  subject  to  the  rights  of  the  gov- 


ernment, to  retake  the  goods  for  the 
enforcement  of  his  lien.  *  Two  Hun- 
dred and  Fifty  Tons  of  Salt  (D.  C. 
1880)  5  Fed.  216.  218. 

—  Treasury  regulations.^The  Sec- 
retary of  the  Treasury  has  no  author- 
ity, under  section  2993,  R.  S.  (see  sec- 
tion 5697,  post),  to  protect  the  lien  by 
a  treasury  regulation.  (1878)  16  Op. 
Atty.  Gen.  74. 

Article  309  of  the  Customs  Regula- 
tions of  1892,  providing,  *♦  ♦  ♦  ♦ 
Nor  can  liens  be  recognized  for  freight 
on  merchandise  intended  for  export,** 
is  inconsistent  with  this  section.  (1894) 
21  Op.  Atty.  Gen.  38.  * 

—  Notice   of   delivery   of   goodsw^ 

Payment  of  freight  to  the  collector*8 
deputy  without  notice  to  the  carrier, 
under  a  long-standing  custom  of  the 
office,  of  which  custom  the  collector 
was  ignorant,  and  which  payment  the 
collector  gave  his  deputy  no  express 
authority  to  receive,  was  not  payment 
to  the  collector,  so  as  to  render  him 
liable  in  an  action  to  recover  the  charg- 
es paid,  brought  by  the  carrier,  though 
the  rule  would  be  different  if  the  ac- 
tion had  been  brought  for  damages  for 
failure  to  give  the  statutory  notice. 
Cleveland,  C,  C.  &  I.  R.  Co.  v.  Mc- 
Clung  (1886)  119  U.  S.  454,  7  Sup.  Ct 
262,  30  L.  Ed.  465,  affirming  (C.  C. 
1883)   15  Fed.  905. 

In  an  action  against  a  collector,  the 
carrier  alleging  a  failure  to  give  the 
statutory  notice,  and  that  the  collector 
had  received  the  charges  for  freight 
from  the  consignees,  and  failed  to  pay 
it  over,  held,  that  the  case  made  out 
was  an  action  for  the  charges  collected, 
and  not  an  action  of  dan  ages  for  fail- 
ure to  give  the  statutory  notice,  and 
that,  inasmuch  as  the  carrier  failed  to 
aver  that  its  charges  were  unpaid,  and 
as  it -ratified  their  payment  by  suing 
the  collector  for  receiving  them,  the 
collector  was  not  liable  for  not  giving 
the  notice.     Id. 

Collector  receiving  frelghtw^It  is  not 

the  official  duty  of  a  collector  of  cus- 
toms to  receive  the  freights  due  to  car- 
riers for  transportation  of  merchan- 
dise in  bond ;  but  if  the  collector  agrees 
to  receive  such  freight  in  lieu  of  giv- 
ing notice  to  the  carrier,  as  required 
by  the  statute,  before  delivering  the 
goods  to  consignees,  he  would  be  liable 
for  any  amount  so  received  for  the  use 
of  the  carrier.  Cleveland,  C.  C  &  I. 
Ry.  Co.  V.  McClung  (C.  C.  1883)  15 
Fed.  905. 

Cited  witliout  definite  application, 
Six  Hundred  Tons  of  Iron  Ore  (D.  C. 
1881)  9  Fed.  595,  598. 


(R.  S.  §  2982.     Superseded.) 

This  section,  as  enacted  in  the  Revised  Statutes,  provided  that: 
"The  privilege  of  purchasing  supplies  from  the  public  warehouses  duty  free, 
shall  be  extended  under  such   regulations  as  the   Secretary   of  the  Treasury 
shall  prescribe,  to  the  vessels  of  war  of  any  nation  in  ports  of  the  United  States 
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which  may  reciprocate  such  privilege  toward  the  vessels  of  war  of  the  United 
States  in  its  ports.** 

An  amendment  thereof,  consisting  of  the  insertion,  after  the  words  *The 
privilege  of  purchasing  supplies,**  instead  of  the  words  "from  the  public  ware- 
houses duty  free,**  of  the  words  "from  public  warehouses,  free  of  duty,  and  from 
bonded  manufacturing  warehouses,  free  of  duty  or  of  internal  revenue  tax,  as 
the  case  may  be,*'  was  made  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909, 
c  6,  §  21,  86  Stat.  88,  and  the  section  as  so  amended  was  re-enacted  in  the 
same  language  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c  16,  §  IV,  K, 
post,  §  5668. 

§  5668.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  K-)     Supplies  to  vessels  of 
war. 

K.  The  privilege  of  purchasing  supplies  from  public  warehouses, 
f^ee  of  duty,  and  from  bonded  manufacturing  warehouses,  free  of 
duty  or  of  internal-revenue  tax,  as  the  case  may  be,  shall  be  ex- 
tended, under  such  regulations  as  the  Secretary  of  the  Treasury  shall 
prescribe,  to  the  vessels  of  war  of  any  nation  in  ports  of  the  United 
States  which  may  reciprocate  such  privileges  toward  the  vessels  of 
war  of  the  United  States  in  its  ports.    (38  Stat.  197.) 

This  was  a  subdivision  of  section  IV  of  the  Underwood  Tariff  Act,  cited 
above. 
See  notes  to  subdivision  A  of  said  section,  ante,  §  5292. 

This  provision  superseded  a  like  provision  made  by  an  amendment  of  R.  S.  | 
2982,  by  the  Payne-Aldrich  TarifiE  Act  of  Aug.  5,  1909,  c  6,  J  21,  36  Stat 
88,  which  was  re-enacted  in  the  same  language  by  this  act. 

Notes  of  Deoisions 

Decision  under  prior  act.— (1901)  23 
Op.  Atty.  Gen.  418. 

§  5669.  (Act  June  26,  1884,  c.  121,  §  16,  as  amended,  Act  July  24, 
1897,  c.  11,  §  14.)     Supplies  for  vessels  in  foreign  trade  or  in 
trade  between  Atlantic  and  Pacific  ports. 
All  articles  of  foreign  or  domestic  production  needed  and  ac- 
tually withdrawn  from  bonded  warehouses  and  bonded  manufac- 
turing warehouses  for  supplies  (not  including  equipment)  of  vessels 
of  the  United  States  engaged  in  foreign  trade,  or  in  trade  between 
the  Atlantic*and  Pacific  ports  of  the  United  States,  may  be  so  with- 
drawn from  said  bonded  warehouses,  free  of  duty  or  of  internal- 
revenue  tax,  as  the  case  may  be,  under  such  regulations  as  the  Sec- 
retary of  the  Treasury  may  prescribe;  but  no  such  article  shall  be 
landed  at  any  port  of  the  United  States.    (23  Stat.  57.    30  Stat.  207.) 
This  section,  as  originally  enacted,  provided  that  all  articles  of  foreign  pro- 
duction needed,  and  actually  withdrawn  from  bonded  warehouses,  for  supplies, 
not  including  equipment,  of  vessels  of  the  United  States  engaged  in  the  foreign 
trade,  including  the  trade  between  the  Atlantic  and  Pacific  ports  of  the  United 
States,  may  be  withdrawn  free  of  duty  under  the  regulations  prescribed  by  the 
Secretary  of  the  Treasury.     It  was  amended  to  read  as  set  forth  here  by  Act 
July  24,  1897,  c.  11,  §  14,  last  cited  above. 

The  provisions  of  this  section  were  made  applicable  to  the  construction,  etc., 
and  supplies  of  vessels  Employed  in  the  fisheries  or  in  whaling,  by  Act  June  19, 
1886,  c.  421,  {  15,  set  forth  post,  §  5670. 

Notes  of  Deoisloiui 

"Supplies."— The  term  "supplies"  in-      415  of  that  act     (1902)  24  Op.  Atty. 
eludes  coal.     (1890)  19  Op.  Atty.  Gen.      Gen.  6. 

687 

Decision  of  applloatlon  to  withdraw.^ 

"Pacific  port."— Honolulu  is  a  Pacific  The  decision  of  an  application  to  with- 

port  of  the  United  States   within   the  draw  warehoused  goods  or  supplies  for 

Act  1897,  and  coal  imported  into  the  vessels  is  confided  in  the  Secretary  of 

United  States,  which  is  afterwards  used  the  Treasury.    (1894)  21  Op.  Atty.  Gen. 

for  fuel  on  board  a  vessel  propelled  by  92. 
steam  plying  between  the  ports  of  New 

York  and  Honolulu  and  registered  un-  Cited     without    definite    applicatioi, 

der  the  laws  of  the  United  States,  is  The  Katie  (D.  O.  1889)  40  Fed.  480, 

entitled  to  drawback  under  paragraph  485,  7  L.  B.  A.  55. 

(6788) 


7)  COLLECTION   OF  DIRTIES  UPON   IMPOHTB  g    5671  11 

670<  (Act  June  19.  1886,  c.  421,  §  15*)  Materials  for  construc- 
tion, etc.,  and  supplies  for  vessels  employed  in  fisheries  or  in 
v^haling« 
'he  provisions  of  sections  twenU^-fiA^e  liiindred  and  ten  and  twen- 
ive  htindred  antl  eleven  of  the  Revised  Statutes,  as  the  sec- 
is  of  Tille  thirty  three  are  numbered  in  **An  act  to  reduce  in- 
lal  revenue  taxation  and  for  other  purposes/'  approved  March 
d,  eighteen  hundred  find  eighty-three,  and  the  provisions  of  sec- 
i  sixteen  of  ''An  act  to  remove  certain  burdens  on  the  American 
•chant  marine  and  encourage  the  American  foreign  carrying-trade, 
,  for  other  purposes/'  approved  June  tvventy-sixtli,  eighteen  hun- 
d  and  eiglity-four^  shall  apply  to  the  construction,  equipment, 
airs,  and  supplies  of  vessels  of  the  United  States  employed  in  the 
leries  or  in  the  whaling"  business,  in  the  same  manner  as  to  vcs- 
of  the  United  States  engaged  in  the  foreign  trade,     (24  Stat.  82.) 

The  provisions  of  the  MoTfUoD  Tariff  Act  of  Mareh  3,  1883,  c.  121,  g  S.  22 
Stat  523,  moDti*>Di*Ll  in  this  f^pctinu,  were  BVibsiliiUus?  for  R.  S.  §|  2513,  2514. 
They  w(?rc  soperik^ded  by  the  provisions  of  ihf  ^klviiilfy  Tariff  Aet  of  Oct, 
1,  IHtiO,  c.  1244,  §S  8,  i\  26  8tat.  tjlH,  014,  ami  tliewe  were  supernodpcl  by  the 
prm-isioiiB  of  the  Wilson  TarifiF  Act  of  Auk.  27,  1894,  c.  34ft,  U  7.  B,  28  Stat. 
548,  which  ID  turn  were  superi^eded  by  the  Dingley  Tnriif  Act  of  July  24,  1897, 
c.  11,  g|  12,  13,  30  mat.  207,  and  wert-  sup^rsedffl  by  tbose  of  tlie  Payne-Aid- 
rich  Tariff  Act  of  Aug.  5,  llKKJ,  e,  6,  ||  19,  20,  3*i  Stat.  88.  which  wer^  super- 
^L>(hd  by  t}w  I'ndcrwood  Tariff  Act  of  Oct,  3,  1913,  c,  16,  |  IV,  J,  subaecs*  5,  6, 
aDt*-,  U  53(Ja  SLUa 

Aet  ilune  26,  1RS4,  |  IG,  also  mentioned  in  this  B4*etion,  was  ameiu^ed  by  Act 
July  24,  lSf*7,  c.  11,  I  14,  and,  as  fM>  am  ended,  m  set  forth  finte,  g  TyVm, 

Froviaions  for  the  iroportation  in  bond  of  materiala  for  the  construction  and 
repair  of  vessels  for  the  foreign  trade  were  made  by  the  previous  tariff  aeta. 

671,  (Act  March  24,  1874,  c.  65,)     Bonded  warehouses  for  stor- 
age and  cleansing  of  imported  rice. 

^rom  and  after  the  passage  of  this  act  importers'  bonded  ware- 
ises,  to  be  used  for  the  storage  and  cleansing  of  imported  rice  in- 
ded  for  expartation  to  foreign  countries,  may  be  established  at 
f  port  of  entry  in  the  United  States,  under  such  rules  and  regula- 
is  as  the  Secretary  of  the  Treasury  may  prescribe.    (18  Stat,  24,) 

JTotes  df  Deoisiona 

y- products     of     HcoWThc     art     of  yit.^  rice  raeal  and  broken  rice,  to  stead 

Lf'h  24.  li?74  18  still  In  force*     (1897)  of  t  rportfng  them.     Id. 

Up.  Atty.  Gen.  474.  The  duty  on  the.^e  by-products  should 

*M  rehouse  men   of  importeti'  bonded  be  as^aesaed  upon  the  proportion  of  un- 

'ehona4?a  for  the  Btoraite  and  cleans-  cleaned    rice*    represented    by    the    by- 

of  imported   rice  intended  for   es-  products,    rather    than    on    the    latter 

tation  to  foreign  eouivti  ies  may  with-  tbemselTeSt  regarded  as  an  independent 

w  for  consumption,  certain  hy-prod-  importation.    Id, 
B  resulting    frond   the    maoufaeture, 

S671a,  (Act  June  28,  1916,  c,  180.)  Bonded  warehouses  for  stor- 
age and  cleansing  of  imported  garbanzo ;  withdrawals  for  do- 
mestic consumption;  compensation  of  customs  officers  and 
storekeepers* 
Under  such  regulations  and  conditions  as  may  be  prescribed  by 
t  Secretary  of  the  Treasury,  bonded  warehouses  may  be  estab- 
Iied  in  which  imported  Mexican  peas,  commonly  called  garbanzo 
ly  be  stored,  cleaned,  repacked  or  otherwise  changed  in  condi- 
n,  hut  not  manufactured,  and  withdrawn  for  exportation  without 
I  payment  of  duty  thereon  :  Provided,  That  the  whole  or  any  part 
such  imported  garbanjco,  and  the  waste  material  and  by-products 
^ident  to  cleaning:  or  otherwise  treating  said  imported  garbanzo, 
Ly  be  withdrawn  for  domestic  consumption  upon  the  payment  on 
::  quantity  so  withdrawn  of  the  duty  imposed  by  law  on  such 
rbanzo  in  their  condition  as  imported :    And  provided  farther, 
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That  the  compensation  of  customs  officers  and  storekeepers  for  all 
services  in  the  supervision  of  such  warehouses  shall  be  paid  from 
moneys  advanced  by  the  warehouse  proprietor  to  the  collector  of 
customs  and  be  carried  in  a  special  account  and  disbursed  for  such 
purposes,  and  all  expenses  incurred  shall  be  paid  by  the  warehouse 
proprietor.     (39  Stat.) 

This  was  an  act  entitled  "An  act  to  provide  for  the  storing  and  cleansing  of 
imported  Meidcan  peas  commonly  called  garbanzo,"  cited  above. 

§  5672.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  M.)     Bonded  manufactur- 
ing warehouses. 

M.  AH  articles  manufactured  in  whole  or  in  part  of  imported  ma- 
terials, or  of  materials  subject  to  internal-revenue  tax,  and  intended 
for  exportation  without  being  charged  with  duty,  and  without  having 
an  internal-revenue  stamp  affixed  thereto,  shall,  under  such  regula- 
tions as  the  Secretary  of  the  Treasury  may  prescribe,  in  order  to  be 
so  manufactured  and  exported,  be  made  and  manufactured  in  bond- 
ed warehouses  similar  to  those  known  and  designated  in  Treasury 
Regulations  as  bonded  warehouses,  class  six:  Provided,  That  the 
manufacturer  of  such  articles  shall  first  give  satisfactory  bonds  for 
the  faithful  observance  of  all  the  provisions  of  law  and  of  such  reg- 
ulations as  shall  be  prescribed  by  the  Secretary  of  the  Treasury :  Pro- 
vided further.  That  the  manufacture  of  distilled  spirits  from  grain, 
starch,  molasses,  or  sugar,  including  all  dilutions  or  mixtures  of  them 
or  either  of  them,  shall  not  be  permitted  in  such  manufacturing  ware- 
houses. 

Whenever  goods  manufactured  in  any  bonded  warehouse  established 
under  the  provisions  of  the  preceding  paragraph  shall  be  exported 
directly  therefrom  or  shall  be  duly  laden  for  transportation  and  im- 
mediate exportation  under  the  supervision  of  the  proper  officer  who 
shall  be  duly  designated  for  that  purpose,  such  goods  shall  be  exempt 
from  duty  and  from  the  requirements  relating  to  revenue  stamps. 

Any  materials  used  in  the  manufacture  of  such  goods,  and  any 
packages,  coverings,  vessels,  brands,  and  labels  used  in  putting  up 
the  same  may,  under  the  regulations  of  the  Secretary  of  the  Treasury, 
be  conveyed  without  the  payment  of  revenue  tax  or  duty  into  any 
bonded  manufacturing  warehouse,  and  imported  goods  may,  under 
the  aforesaid  regulations,  be  transferred  without  the  exaction  of  duty 
from  any  bonded  warehouse  into  any  bonded  manufacturing  ware- 
house; but  this  privilege  shall  not  be  held  to  apply  to  implements, 
machinery,  or  apparatus  to  be  used  in  the  construction  or  repair  of 
any  bonded  manufacturing  warehouse  or  for  the  prosecution  of  the 
business  carried  on  therein. 

No  articles  or  materials  received  into  such  bonded  manufacturing 
warehouse  shall  be  withdrawn  or  removed  therefrom  except  for  di- 
rect shipment  and  exportation  or  for  transportation  and  immediate 
exportation  in  bond  to  foreign  countries  or  to  the  Philippine  Islands 
under  the  supervision  of  the  officer  duly  designated  therefor  by  the 
collector  of  the  port,  who  shall  certify  to  such  shipment  and  exporta- 
tion, or  ladening  for  transportation,  as  the  case  may  be,  describing 
the  articles  by  their  mark  or  otherwise,  the  quantity,  the  date  of  ex- 
portation, and  the  name  of  the  vessel :  Provided,  That  the  waste  ma- 
terial or  by-products  incident  to  the  processes  of  manufacture,  in- 
cluding waste  derived  from  cleaning  rice  in  bonded  warehouses  un- 
der Act  of  March  twenty-fourth,  eighteen  hundred  and  seventy-four, 
in  said  bonded  warehouses  may  be  withdrawn  for  domestic  consump- 
tion on  the  payment  of  duty  equal  to  the  duty  which  would  be  as- 
sessed and  collected,  by  law,  if  such  waste  or  by-products  were  im- 
ported from  a  foreign  country.  All  labor  performed  and  services 
rendered  under  these  provisions  shall  be  under  the  supervision  of  a 
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ily  designated  officer  of  the  customs  and  at  the  expense  of  the  man- 
"acturer. 

A  careful  account  shall  be  kept  by  the  collector  of  all  merchandise 
slivered  by  him  to  ^ny  bonded  manufacturing  warehouse,  and  a 
k^om  monthly  return,  verified  by  the  customs  officers  in  charge,  shall 
5  made  by  the  manufacturers ^:ontaining  a  detailed  statement  of  all 
iported  merchandise  used  by  him  in  the  manufacture  of  exported 
-tides. 

Before  commencing  business  the  proprietor  of  any  manufacturing 
arehouse  shall  file  with  the  Secretary  of  the  Treasury  a  list  of  all 
e  articles  intended  to  be  manufactured  in  such  warehouse,  and 
ate  the  formula  of  manufacture  and  the  names  and  quantities  of 
e  ingredients  to  be  used  therein. 

Articles  manufactured  under  these  provisions  may  be  withdrawn 
ider  such  regulations  as  the  Secretary  of  the  Treasury  may  pre- 
ribe  for  transportation  and  delivery  into  any  bonded  warehouse  at 
I  exterior  port  for  the  sole  purpose  of  immediate  export  therefrom : 
rovided.  That  cigars  manufactured  in  whole  of  tobacco  imported 
om  any  one  country,  made  and  manufactured  in  such  bonded  man- 
'acturing  warehouses,  may  be  withdrawn  for  home  consumption 
Don  the  payment  of  the  duties  on  such  tobacco  in  its  condition  as 
Iported  under  such  regulations  as  the  Secretary  of  the  Treasury 
ay  prescribe,  and  the  payment  of  the  internal- revenue  tax  accruing 
1  such  cigars  in  their  condition  as  withdrawn,  and  the  boxes  or 
ickages  containing  such  cigars  shall  be  stamped  to  indicate  their 
laracter,  origin  of  tobacco  from  which  made,  and  place  of  manufac- 
ire. 

The  provisions  of  Revised  Statutes  thirty-four  hundred  and  thirty- 
iree  shall,  so  far  as  may  be  practicable,  apply  to  any  bonded  manu- 
icturing  warehouse  established  under  this  Act  and  to  the  merchan- 
ise  conveyed  therein.    (38  Stat.  197.) 

This  was  a  subdiyision  of  section  IV  of  the  Underwood  Tariff  Act,  cited 
above. 

See  notes  to  subdivision  A  of  said  section,  ante,  §  5292. 

These  provisions  superseded  previous  similar  provisions  of  the  Payne-Aldrich 
Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  23,  36  Stat.  88,  which  superseded  those  of 
the  Dingley  Tariff  Act  of  July  24,  1897,  c.  11,  §  15,  30  Stat.  207. 

Provisions  similar  to  those  of  the  Dingley  Tariff  Act  were  made  by  the  pre- 
ceding tariff  act,  the  Wilson  Tariff  Act  of  Aug.  27,  1894,  c.  349,  S  9,  28  Stat. 
548. 

R.  S.  S  3433,  mentioned  in  this  section,  is  set  forth  post,  S  6339. 

Act  March  24,  1874,  c.  65,  also  mentioned  in  this  section,  is  set  forth  ante,  S 
5671. 

Articles  manufactured  in  bonded  manufacturing  warehouses,  in  whole  or  in 
part  of  imported  materials  or  of  materials  subject  to  internal  revenue  tax,  may 
be  shipped  to  the  Philippine  Islands,  exempt  from  internal  revenue  tax,  and 
drawback  may  be  allowed  of  the  internal  revenue  taxes  or  the  duties  paid  on 
articles  so  shipped,  by  Act  March  8,  1902,  c.  140,  §  6,  set  forth  post,  §  5674 ; 
and  by  section  7  of  the  same  act,  also  set  forth  post,  §  5675,  duties  paid  on  mer- 
chandise in  bonded  warehouses,  etc.,  are  to  be  returned  on  shipment  thereof  to 
the  Philippine  Islands,  and  merchandise  on  which  duties  have  not  been  paid 
may  be  shipped  to  the  Philippine  Islands  without  payment  of  duty. 


Notei  of 

Relief  from  duty  on  waste.— Articles 
f  merchandise  imported  into  the  Unit- 
d  States  and  held  in  a  bonded  ware- 
louse  for  use  in  the  manufacture  of  ar- 
Ides  for  exportation  in  accordance 
nth  section  15  of  the  tariff  act  of  July 
54,  1897,  may  be  removed  from  such 
warehouse  and  destroyed  in  the  pres- 
ence of  an  officer  designated  by  the  col- 


Deoisione 

lector  of  the  port  and  accounted  for  as 
waste,  and  the  manufacturer  relieved 
from  the  payment  of  duty  thereon. 
(1902)  24  Op.  Atty.  Gen.  58. 

See,  also,  §  5676,  post,  forbidding  al- 
lowance for  injury,  loss,  or  leakage  sus- 
tained by  merchandise  in  bonded  ware- 
houses, and  §  5677,  as  to  abatement  in 
case  of  casualties. 
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§  5673.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  N,  subscc.  1.)     Smelting 
works  as  bonded  warehouse. 
N.  Subsection  1.  The  works  of  manufacturers  engaged  in  smelting 
or  refining,  or  both,  of  ores  and  crude  metals,  may  upon  the  giving 
of  satisfactory  bonds  be  designated  as  bonded  smelting  warehouses. 
Ores  or  crude  metals  may  be  removed  from  the  vessel  or  other  vehi- 
cle in  which  imported,  or  from  a  bonded  warehouse,  into  a  bonded 
smelting  warehouse  without  the  payment  of  duties  thereon  and  there 
smelted  or  refined,  or  both,  together  with  ores  or  crude  metals   of 
home  or   foreign  production:    Provided,   That  the   bonds   shall    be 
charged  with  the  amount  of  duties  payable  upon  such  ores  and  crude 
metals  at  the  time  of  their  importation,  and  the  several  charges  against 
such  bonds  may  be  canceled  upon  the  exportation  or  delivery  to  a 
bonded   manufacturing   warehouse   established   under   paragraph    M 
of  this  section  of  an  amount  of  the  same  kind  of  metal  equal  to  the 
actual  amount  of  dutiable  metal  producible  from  the  smelting  or  re- 
fining, or  both,  of  such  ores  or  crude  metals  as  determined   from 
time  to  time  by  the  Secretary  of  the  Treasury :  And  provided  further, 
That  the  said  metals  so  producible,  or  any  portion  thereof,  may  be 
withdrawn  for  domestic  consumption,  or  transferred  to  a  bonded  cus- 
toms warehouse,  and  withdrawn  therefrom,  and  the  several  charges 
against  the  bonds  canceled  upon  the  payment  of  the  duties  chargeable 
against  an  equivalent  amount  of  ores  or  crude  metals  from  which  said 
metal  would  be  producible  in  their  condition  as  imported:    And  pro- 
vided further,  That  on  the  arrival  of  the  ores  and  crude  metals  at 
such  establishments  they  shall  be  sampled  and  assayed  according  to 
commercial  methods  under  the  supervision  of  Government  officers,  to 
be  appointed  by  the  Secretary  of  the  Treasury  and  at  the  expense 
•  of  the  manufacturer :    Provided  further,  That  antimonial  lead  pro- 
duced in  said  establishments  may  be  withdrawn  for  consumption  upon 
the  payment  of  the  duties  chargeable  against  it  as  type  metal  under 
existing  law  and  the  charges  against  the  bonds  canceled  in  a  similar 
sum:    Provided  further.  That  all  labor  performed  and  services  ren- 
dered pursuant  to  this  section  shall  be  under  the  supervision  of  an 
officer  of  the  customs,  to  be  appointed  by  the  Secretary  of  the  Treas- 
ury, and  at  the  expense  of  the  manufacturer :   Provided  further.  That 
all  regulations  for  the  carrying  out  of  this  section  shall  be  prescribed 
by  the  Secretary  of  the  Treasury.    (38  Stat.  198.) 

This  was  part  of  subdivision  N  of  section  IV  of  the  Underwood  Tariff  Act; 

cited  above.    See  notes  to  subdivision  A  of  said  section,  ante,  §  5292. 
These  provisions  superseded  similar  provisions  of  the  Payne-Aldrich  Tariff 

Act  of  Aug.  5,  1909,  c  6,  §  24,  36  Stat.  89,  which  superseded  those   of  the 

Dingley  Tariff  Act  of  July  24,  1897,  c.  11,  §  29,  30  Stat.  210. 
Provisions  more  or  less  similar  to  those  of  the  Dingley  Tariff  Act  were  made 

by  the  preceding  tariff  acts,  the  McKinley  Tariff  Act  of  Oct.  1,  1890,  c.  1244.  f 

24.  26  Stat.  617,  and  the  Wilson  Tariff  Act  of  Aug.  27,  1894,  c.  349,  §  21,  28 

Stat.  551. 
Provisions  for  manufacture  of  goods  in  bonded  warehouses  for  export  were 

made  by  section  IV,  M,  of  this  act,  ante,  §  5672. 
Provisions  for  the  transportation  under  bond  of  lead-bearing  ores  were  made 

by  section  I,  par.  152,  of  this  act,  ante,  §  5291,  par.  152. 
Previous  provisions  for  sampling  lead  ores  were  made  by  Act  March  2,  1895, 

c.  189,  i  1,  ante,  i  5616. 

Notei  of  Deoiilons 

See,  also,  §  5291,  par.  152,  ante.  (1898)  22  Op.  Atty.  Gen.  119;    (1898) 

Decisions   under   prior  acts.— See   In      22  Op.  Atty.  Gen.  285;    (1900)  23  Op. 

re  Guggenheim  Smelting  Co.  (1908)  126      Atty.    Gen.   46;     (1900)    23  Op.   Atty. 

Fed.  728,  61  C.  C.  A.  646    (reversing      Gen.   134;     (1902)    24  Op.   Attr.  Gen. 

order    [O.    O.    1903]    121    Fed.    153);      45;    (1903)  24  Op.  Atty.  Gen.  569. 

§  5674.  (Act  March  8,  1902,  c.  140,  §  6.)     Articles  shipped  to  Phil- 
ippines entitled  to  drawback. 
All   articles   manufactured  in   bonded   manufacturing  warehouses 
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whole  or  in  part  of  imported  materials,  or  of  materials  subject 
nternal-revenue  tax  and  intended  for  shipment  from  the  United 
tes  to  the  Philippine  Islands,  shall,  when  so  shipped,  under 
h  regulations  as  the  Secretary  of  the  Treasury  may  prescribe,  be 
mpt  from  internal-revenue  tax,  and  shall  not  be  charged  with  duty 
ept  the  duty  levied  under  this  Act  upon  imports  into  the  Philippine 
mds. 

Vhere  materials  on  which  duties  have  been  paid  are  used  in 
manufacture  of  articles  manufactured  or  produced  in  the  United 
tes,  there  shall  be  allowed  on  the  shipment  of  said  articles  to  the 
ilippine  Archipelago  a  drawback  equal  in  amount  to  the  duties 
d  on  the  materials  used,  less  one  per  centum  of  such  duties,  un- 
such  rules  and  regulations  as  the  Secretary  of  the  Treasury  may 
scribe.    (32  Stat.  55.) 

This  section,  including  provisions  omitted  here,  and  the  section  next  follow- 
ing, were  part  of  an  act  temporarily  to  provide  revenue  for  the  Philippine  Is- 
lands, and  for  other  purposes,  cited  above. 

The  provisions  relating  to  bonded  manufacturing  warehouses,  mentioned  in 
this  section,  contained  in  the  Dingley  Tariff  Act  of  July  24,  1897,  c.  11,  §  15, 
80  Stat.  207,  in  force  at  the  time  of  the  passage  of  this  act,  were  superseded 
by  those  of  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  S  23,  SO  Stat. 
88,  which  were  superseded  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16, 
8  IV,  M,  ante,  §  5672. 

Provisions  for  free  admission  of  articles  of  commerce  between  the  Philip- 
pine Islands  and  the  United  States,  were  made  by  section  IV,  C,  of  the  Under- 
wood Tariff  Act,  ante,  §  5294. 

Provisions  of  this  section,  omitted  here,  related  to  shipment  to  the  Philippine 
Islands  of  articles  subject  to  internal  revenue  taxes  and  benefit  of  drawback. 
They  are  set  forth  post,  §  6338.  A  further  provision  for  refunding  taxes  paid 
is  omitted  as  temporary  merely,  and  executed. 

1675.  (Act  March  8,  1902,  c.  140,  §  7.)     Drawback  on  articles  tie- 
exported  to  Philippines. 

VIerchandise  in  bonded  warehouse  or  otherwise  in  the  custody 
i  control  of  the  officers  of  the  customs  upon  which  duties 
/e  been  paid,  shall  be  entitled,  on  shipment  to  the  Philippine 
ands  within  three  years  from  the  date  of  the  original  arrival,  to  a 
urn  of  the  duties  paid  less  one  per  centum,  and  merchandise  upon 
ich  duties  have  not  been  paid  may  be  shipped  without  the  pay- 
nt  of  duties  to  the  Philippine  Islands  within  said  period,  under  such 
es  and  regulations  as  may  be  prescribed  by  the  Secretary  of  the 
easury.     (32  Stat.  55.) 

See  notes  to  preceding  section  of  this  act,  ante,  §  5674. 

1676.  (R.  S.  §  2983.)     No  allowance  for  leakage,  etc. 

[n  no  case  shall  there  be  any  abatement  of  the  duties  or  allow- 
:e  made  for  any  injury,  damage,  deterioration,  loss,  or  leakage 
;tained  by  any  merchandise,  while  deposited  in  any  public  or 
vate  bonded  warehouse. 

Act  March  28,  1854.  c.  30,  §  4.  10  Stat.  272. 

Duties  based  upon  weight  of  merchandise  deposited  in  any  public  or  private 
bonded  warehouse  were  required  to  be  levied  and.  collected  upon  the  weight  of 
such  merchandise  at  the  time  of  its  entry,  by  a  proviso  of  the  Underwood 
Tariff  Act  of  Oct.  3,  1913,  c.  16,  S  IV,  Q,  ante,  §  5314,  which  superseded  a 
similar  provision  made  by  the  Payne-AIdrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  § 
29,  36  Stat.  108,  which  superseded  a  similar  provision  of  Act  March  8,  1902, 
c.  140,  S  5,  32  Stat.  54. 

Notei  of  Deoiiions 


epeal  of  section.— This  section  was 
repealed  by  section  5656,  ante,  pro- 
ngr  that  merchandise  withdrawn 
m   warehouse  shall  be  subjected  to 

duties  applicable  at  the  time  of 
hdrawal.    Falk  v.  U.  S.  (C.  C.  1904) 

Fed.  574,  judgment  reversed  Amer- 


ican Cigar  Co.  v.  U.  S.  (1906)  146  Fed. 
484,  77  C.  C.  A.  40,  which  is  reversed 
U.  S.  V.  G.  Falk  &  Bros.  (1907)  27 
Sup.  Ct.  191,  204  U.  S.  143,  51  L.  Ed. 
411. 

Loss  of  weioht  in  warehouse.— Under 

this    section    merchandise    dutiable    by 
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weig^ht  should  be  assessed  with  duty 
without  allowance  for  weight  lost  while 
in  wnrehousf'.  Falk  v.  U.  S.  (C.  O. 
1904)  145  Fed.  574.  judgment  reversed 
American  Cigar  Co.  v.  U.  S.  (1906)  146 
Fed.  484,  77  C.  C.  A.  40,  which  is  re- 
versed U.  S.  V.  G.  Falk  &  Bros.  (1907) 
27  Sup.  Ct  191,  204  U.  S.  143,  51  L. 
Ed.  411. 

Evaporation.— This  section  does  not 
include  a  case  of  shrinkage  in  weight 
through  evaporation  of  moisture.  The 
loss  provided  for  relates  to  actual  re- 
duction in  the  value  or  quantity  of  the 
merchandise.  American  Cigar  Co.  v. 
U.  S.  (1906)  146  Fed.  484,  77  C.  C.  A. 
40,  reversing  judgment  Falk   v.   U.   S. 


(C.  C.  1904)  145  Fed.  574,  and  judg- 
ment reversed  U.  S.  v.  G.  Falk  &  Bro. 
(1907)  27  Sup.  Ct.  191,  204  U.  S.  143, 
51  L.  Ed.  411. 

The  second  proviso  in  section  50  of 
the  tariff  act  of  October  1,  1890,  pro- 
viding that,  when  duties  are  based  upon 
the  weight  of  merchandise  deposited  in 
any  public  or  bonded  warehouse,  said 
duties  shall  be  levied  and  collected  upon 
the  weight  of  said  merchandise  at  the 
time  of  its  withdrawal,  applies  to  im- 
portations under  the  act  generally  up- 
on which  duties  are  levied  by  law,  and 
not  merely  to  importations  made  prior 
to  the  taking  effect  of  the  act.  (1891) 
20  Op.  Atty.  Gen.  80. 

See  §§  5588,  5602,  5619,  ante. 

§  5677.  (R.  S.  §  2984,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Abatement  and  refund  in  case  of  injury  by  casualties. 

The  Secretary  of  the  Treasury  is  hereby  authorized,  upon  pro- 
duction of  satisfactory  proof  to  him  of  the  actual  injury  or  destruc- 
tion, in  whole  or  in  part,  of  any  merchandise,  by  accidental  fire,  or 
other  casualty,  while  the  same  remained  in  the  custody  of  the  officers 
of  the  customs  in  any  public  or  private  warehouse  under  bond,  or 
in  the  appraisers'  stores  undergoing  appraisal,  in  pursuance  of  law 
or  regulations  of  the  Treasury  Department,  or  while  in  transporta- 
tion under  bond  from  the  port  of  entry  to  any  other  port  in  the 
United  States,  or  while  in  the  custody  of  the  officers  of  the  customs 
and  not  in  bond,  or  while  within  the  limits  of  any  port  of  entry, 
and  before  the  same  have  been  landed  under  the  supervision  of 
the  officers  of  the  customs,  to  abate  or  refund,  as  the  case  may  be, 
out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated, 
the  amount  of  impost  duties  paid  or  accruing  thereupon ;  and  like- 
wise to  cancel  any  warehouse  bond  or  bonds,  or  enter  satisfaction 
thereon  in  whole  or  in  part  as  the  case  may  be. 

Act  March  28,  1854,  c.  30,  §  8,  10  Stat.  273.  Act  March  3,  1865,  c.  80,  $ 
13,  13  Stat.  495.    Act  Feb.  27,  1877,  c.  69.  §  1,  19  Stat.  247. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking  oat 
after  the  words  "proof  to  him  of  the  actual"  the  word  **industry,"  and  by  in- 
serting in  the  place  thereof  the  word  "injury,"  as  set  forth  here,  by  Act  Feb. 
27,  1877,  c.  69,  §  1,  cited  above. 

A  permanent  appropriation  for  refunding  duties  paid  on  goods,  etc.,  injured 
or  destroyed  by  accidental  fire  or  other  casualty,  while  in  the  custody  of  the 
officers  of  the  customs,  in  any  public  or  private  warehouse,  etc.,  is  made  by  B. 
S.  §  3689,  post,  S  6799. 

Notei  of  Deoiiloni 

Refund  In  general.— This  section  does 
not  authorize  the  refunding  of  duties 
ou  merchandise  destroyed  after  it  has 
been  delivered  into  the  manual  posses- 
sion of  the  importer,  on  his  giving  re- 
delivery bond.  D.  M.  Ferry  &  Co.  v. 
U.  S.  (1898)  85  Fed.  550,  553,  29  C.  C. 
A.  345,  followed  in  Cornell  Steamboat 
Co.  V.  U.  S.  (D.  C.  1904)  130  Fed.  480, 
482,  affirmed  (1905)  137  Fed.  455,  69 
C.  C.  A.  603. 

This  section  makes  the  secretary  the 
final  tribunal  to  decide  on  the  validity 
of  any  such  claim,  and  his  decision  is 
not  subject  to  review  by  the  court  of 
claims  or  any  other  tribunal.     Id. 

A  suit  to  recover  from  the  United 
States  for  the  salvage  of  duties  collect- 
ed and  paid  over  to  the  government  on 
a  cargo  of  sugar  afterwards  saved  from 
loss  by  fire  while  on  board  a  lighter, 
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in  the  harbor  of  New  York,  and  in  the 
possession  and  control  of  the  customs 
officers,  does  not  arise  under  the  rev- 
enue laws,  so  as  to  be  excluded  from 
the  jurisdiction  of  the  District  Court 
under  the  Tucker  act,  because  the  lia- 
bility of  the  United  States,  as  having 
a  direct  pecuniary  interest  in-  the  prop- 
erty saved,  is  founded  on  the  assump- 
tion that  the  Secretary  of  the  Treasury, 
acting  under  the  authority  of  this  sec- 
tion, and  post,  §  6799,  would  have  re- 
funded the  duties  if  the  property  hsd 
been  destroyed  by  the  fire.  U.  S.  v. 
Cornell  Steamboat  Co.  (1906)  26  S.  Ct. 
648.  202  U.  S.  184,  50  L.  Ed.  987,  af- 
firming decrees  (1905)  137  Fed.  455, 
69  C.  C.  A.  603,  and  Cornell  Steamboat 
Co.  V.  1,883  Bags  of  Sugar  (D.  C. 
1901)  108  Fed.  277. 
The  Secretary  may  not  refuse  to  al- 


h.7) 


COLLECTION  OP  DUTIES  UPON  IMPORTS 


5680 


w  the  refund  arbitrarily  or  capricious- 
Where  all  the  facts  enumerated  in 
e  section  are  presented  to  him  undis- 
ted,  it  will  be  assumed  that  that 
>uld  satisfy  him  that  the  case  is  with- 

the  terms  of  the  section.  U.  S.  v. 
imell  Steamboat  Co.  (1905)  137  Fed. 
5,  69  C.  C.  A.  603,  affirming  judg- 
mt  Cornell  Steamboat  Co.  v.  U.  S. 
>.  C.  1904)  130  Fed.  480,  and  decree 
irmed    (1906)   26  Sup.   Ct.   648,   202 

S.  184,  50  L.  Ed.  987. 
In  an  action  against  the  United  States 

recover  salvage  on  duties  collected 

reason  of  the  salving  of  merchandise 
liie  in  the  custody  of  the  customs  of- 
ers,  the  court  will  not  make  findings 
law  defining  the  powers  of  the  Secre- 
ry  of  the  Treasury  in  respect  to  re- 
nding the  duties  under  this  section  as 
rmerly  enacted,  had  the  merchandise 
en  destroyed.    Cornell  Steamboat  Co. 

U.  S.  (D.  C.  1904)  130  Fed.  480, 
dgment  affirmed  U.  S.  v.  Cornell 
eamboat   Co.    (1905)    137    Fed.    455, 

C.  C.  A,  603,  which  Is  affirmed  (1906) 


26  Sup.  Ct.  648,  202  U.  S.  184,  50  L. 
Ed.  987. 

The  words  "under  bond"  have  exclu- 
sive reference  to,  and  are  descriptive  of, 
the  goods,  wares,  and  merchandise,  and 
not  the  warehouse.  (1868)  12  Op. 
Atty.  Gen.  430. 

The  section  extends  to  loss  caused  by 
freezing.  (1887)  18  Op.  Atty.  Gen. 
519. 

Refund  of  duties  is  not  allowable  on 
merchandise  which,  pending  further  ex- 
amination and  appraisement,  and  upon 
proper  bond  being  given,  has  been  de- 
livered to  the  importer,  who  stored  it  in 
his  warehouse,  where  it  was  destroyed 
by  fire.  The  section  contemplates  mer- 
chandise which  at  the  time  of  its  de- 
struction is  in  the  custody  of  the  officers 
of  the  customs.  (1887)  18  Op.  Atty. 
Gen.  578. 

Cited  without  definite  appiication, 
Constable  v.  NaUonal  S.  S.  Co.  (1894) 
14  Sup.  Ct.  1062,  1072,  154  U.  S.  51, 
38  L.  Ed.  903;  Lawder  v.  Stone  (1902) 
23  Sup.  Ct.  79,  84,  187  U.  S.  281,  47  L. 
Ed.  178. 


5678.  (R.  S.  §  2985.)     Penalty  for  obliterating  marks. 

Any  person  convicted  of  altering,  defacing,  or  obliterating  any 
ark  which  has  been  placed  by  any  officer  of  the  revenue  on  any 
Lckage  of  warehoused  merchandise  shall  be  liable  to  a  penalty  of 
re  hundred  dollars  for  every  such  offense. 
Act  Aug.  6,  1846,  c.  84,  §  3,  9  Stat.  54. 

5679.  (R.  S.  §  2986.)  Penalty  for  unlawfully  opening  warehouse. 
If  any  importer  or  proprietor  of  any  warehoused  merchandise, 
'  any  person  in  his  employ,  shall,  by  any  contrivance,  fraudulently 
)en  the  warehouse,  or  shall  gain  access  to  the  merchandise,  except 

the  presence  of  the  proper  officer  of  the  customs,  acting  in  the 
:ecution  of  his  duty,  such  importer  or  proprietor  shall  be  liable  to  a 
inalty  of  one  thousand  dollars  for  every  such  offense. 

Act  Aug.  6,  1846,  c.  84,  §  3,  9  Stat.  55. 

Provisions  prescribing  the  punishment  for  breaking  or  entering  a  car,  vessel, 
warehouse,  etc.,  containing  merchandise  delivered  for  transportation,  with  in- 
tent to  remove  such  merchandise,  were  made  by  R.  S.  §  2998,  post,  §  5701. 

5680.  (R.  S;  §  2987.)     Penalty  for  fraudulent  removal,  etc. 

If  any  warehoused  merchandise  shall  be  fraudulently  concealed 
or   removed  from  any  public  or  private   warehouse,  the  same 

lall  be  forfeited  to  the  United  States;    and  all  persons  convicted 
fraudulently  concealing  or  removing  such  merchandise,  or  of  aid- 

g  or  abetting  such  concealment  or  removal,  shall  be  Hable  to  the 

me  penalties  as  are  imposed  for  the  fraudulent  introduction  of 

erchandise  into  the  United  States. 
Act  Aug.  6,  1846,  c.  84,  §  3,  9  Stat.  55. 

Fraudulent  introduction  of  merchandise  was  punishable  by  the  Underwood 
Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  III,  G,  ante,  i  5524. 


Notei  of 

Offense  complete,  when.— The  offense 
sated  by  this  section  was  complete 
the  removal  of  goods  subject  to 
ty  on  which  duty  had  not  been  paid 
)m  the  warehouse,  and  subsequent 
Qcealment  outside  a  warehouse  after 
moval,  while  admissible  in  proof  of 
i  fraudulent  Intent  in   the   removal, 


Deoiilons 

did  not  constitute  a  substantive  of- 
fense, nor  add  anything  to  the  removal 
which  had  preceded  it.  U.  S.  v.  Ehr- 
gott  (C.  C.  1910)  182  Fed.  267. 

''Fraudulently"  construedn— The  word 
"fraudulently"  means  that  the  acts 
must  be  done  with  an  intent  to  evade 

(6795) 


§   6680  COLLECTION  OF  DUTIES  UPON  IMPORTS  (Tit.  34 

the  law;  the  intent  being  fully  alleged.  to  be  exported,  the  term  "false  pre- 
U.  S.  y.  Ehrgott  (G.  G.  1910)  182  Fed.  tense"  should  be  construed  to  mean  at 
267.  least  that  the  defendant  did  not  mean 

Truck  a8   wareliou8e.-Where   dutia-  I?  e^P^J*  ^«  ^^^  ^?f ^^® /J*"?2Tm 

ble   goods  are  removed  from  a  ware-  J^^m      U.  S.  v.  Ehrgott  (G.  C.  1910) 

house    without    payment   of   duty    and  ■^^j   *.®^:.  ^*'  ^     ,,     .        ^,    ^      ^  . 

subsequently   concealed,    the   truck    on  ^^^  indictment   alleging   that  wrtaia 

which   the   goods   are   removed   cannot  ?>«¥»»  ^^^J^^^*  '?  duty  had  been  depos- 

be  considered  to  be  a  warehouse.     U.  *t®<*  «*  *  warehouse  m  Brooklyn,  and 

S.  V.  Ehrgott   (G.  G.  1910)   182  Fed.  ^}^^  ^\  *  8^^«?  ^^  defendant  with- 

2Q7,  drew   them   under  bond    on   the   false 

pretense  that  they  were  to  be  export- 

Indlotmentd— Where  an  indictment  al-  ed,  and  that  he  removed  the  goods  from 

leged  that  the  goods  had  been  deposit-  the  warehouse  and  concealed  them  in 

ed  in  Brooklyn  in  a  warehouse  under  Manhattan,    did    not    charge    a    crime 

bond,  and  then  alleged  that  on  a  given  committed  in  the  Southern  District  of 

day   the   importer  withdrew   them   un-  New  York,  and  was  therefore  demur- 

der   a  false   pretense   that  they   were  rable.     Id. 

§  5681.  (R.  S.  §  2988,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1,) 
Report  of  merchandise  in  warehouse. 
The  collectors  of  the  several  ports  of  the  United  States  shall  make 
quarterly  reports  to  the  Secretary  of  the  Treasury,  according  to 
such  general  instructions  as  the  Secretary  may  give,  of  all  merchan- 
dise remaining  in  the  warehouses  of  their  respective  ports,  specifying 
the  quantity  and  description  of  the  same. 

Act  Aug.  6,  1846,  c.  84,  §  4,  9  Stat.  55.  Act  Feb.  27.  1877,  c.  69,  §  1,  19 
Stat.  247. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out  after  the  words  "specifying  the  quantity  and  description  of  the  same"  the 
words  "which  returns,  or  tables  formed  thereon,  the  Secretary  of  the  Treasury 
shall  forthwith  cause  to  be  published  in  the  principal  papers  of  the  city  of 
Washington,"  by  Act  Feb.  27,  1877,  c.  69,  §  1,  cited  above. 

Provisions  requiring  the  Secretary. of  the  Treasury  to  publish  quarterly  state- 
ments of  receipts  and  expenditures  in  the  customs  service  were  made  by  R.  S.  I 
266,  ante,  i  399. 

An  account  of  all  merchandise  delivered  by  the  collector  to  any  bonded  manu- 
facturing warehouse  was  required  to  be  kept  by  the  Underwood  Tariff  Act  of 
Oct.  3,  1913,  c.  16,  §  IV,  M,  ante,  S  5594. 

§  5682.  (R.  S.  §  2989,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Warehouse  regulations. 

The  Secretary  of  the  Treasury  may  from  time  to  time  establish 
such  rules  and  regulations,  not  inconsistent  with  law,  for  the  due 
execution  of  the  provisions  of  this  chapter,  and  to  secure  a  just  ac- 
countability under  the  same,  as  he  may  deem  to  be  expedient  and 
necessary. 

Act  March  28,  1854,  c.  30,  §  9,  10  Stat.  273.  Act  Aug.  6,  1846,  c.  84,  8 
5,  9  Stat.  55.    Act  Feb.  27,  1877,  c.  69,  §  1,  19  Stat.  247. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out  after  the  words  "of  the  provisions"  the  words  "relating  to  warehouses,"  and 
by  inserting  in  place  thereof  the  words  "of  this  chapter,"  as  set  forth  here,  by 
Act  Feb.  27, 1877,  c.  69,  |  1,  cited  above. 

Provisions  authorizing  the  Secretary  of  the  Treasury  to  make  regulations  for 
the  management  of  bonded  warehouses  and  other  depositories  of  imported  mer- 
chandise were  made  by  Act  June  22,  1874,  c.  391,  §  24,  post,  §  5683. 

The  Secretary  of  the  Treasury  was  authorized  to  make  regulations  for 
smelting  works  as  bonded  warehouses  by  a  proviso  of  the  Underwood  Tariff  Act 
of  Oct.  3,  1913,  c.  16,  §  IV,  N,  subsec.  1,  ante,  S  5673. 

Notei  of  Deoiiions 

Treasury  regulations  in  general^-A  The  customs  regulation  which  re- 
form prescribed  for  the  carrying  out  quires  that,  where  a  shipment  of 
of  the  regulations  authorized  by  this  goods  is  without  an  invoice,  all  the 
section,  by  which  the  shipowner  agrees  packages  shall  be  sent  to  the  public 
to  indemnify  the  consignee  to  an  ex-  store  for  examination  and  appraise- 
tent  not  required  by  the  statute  or  by  ment,  is  a  valid  exercise  of  the  author- 
the  regulations  is  not  binding  upon  the  ity  of  the  treasury  department.  Ken- 
owner.  Constable  v.  National  S.  S.  nedy  v.  Magone  (1895)  158  U.  S.  212, 
Co.  (1894)  14  Sup.  Ct.  1062,  1072,  154  15  Sup.  Ct.  814,  39  L.  Ed.  954. 
U.  S.  51,  38  L.  Ed.  903.  Treasury  regulations  have  the  force 
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law.  U.  S.  V.  Ehrgott  (C.  O.  1910) 
2    Fed.  267,  272. 

KVhere    Congress    by    statute    makes 
nal   the   violation   of   any    regulation 

the  Secretary  of  the  Treasury,  such 
^ulation  may  form  the  basis  of  a 
.minal  prosecution,  though  not  so  if 
^   penal  provisions  can  only  be  found 

the  regulation  itself.     Id. 


Decisions  under  former  actsn— Soe 
Constable  v.  National  S.  S.  Co.  (1894) 
14  Sup.  Ct.  1062,  1072,  154  U.  S.  51, 
38  L.  Ed.  903;  (1876)  15  Op.  Atty. 
Gen.  128. 

Cited  without  definite  application, 
U.  S.  V.  25  Packages  of  Panama  Hats 
(1913)  34  Sup.  Ct.  63,  64,  231  U.  S. 
358,  58  L.  Ed.  267. 


5683.  (Act  June  22,  1874,  c.  391,  §  24.)  Regulations  for  bonded 
warehouses,  general  order  stores,  etc.;  customs  officers  not  to 
have  interest. 

The  Secretary  of  the  Treasury  shall,  from  time  to  time,  make 
ch  regulations  as  he  may  deem  necessary  for  the  conduct  and 
anagement  of  the  bonded  warehouses,  general  order  stores,  and 
her  depositories  of  the  imported  merchandise  throughout  the 
nited  States ;  all  regulations  or  orders  issued  by  collectors  of  customs 

regard  thereto  shall  be  subject  to  revision,  alteration,  or  revoca- 
>n  by  him ;  and  no  warehouse  shall  be  bonded  and  no  general-order 
3re  established  without  his  authority  and  approval.  And  it  shall 
!   the  duty  of  the  Secretary  of  the  Treasury,  in  granting  permits 

establish  general-order  warehouses,  to  require  such  warehouse  or 
irehouses  to  be  located  contiguous,  or  as  near  as  may  be,  to  the 
nding  places  of  steamers  and  vessels  from  foreign  ports ;  and  that 
)  officer  of  the  customs  shall  have  any  personal  ownership  of,  or 
terest  in,  any  bonded  warehouse  or  general-order  store.     (18  Stat. 

This  and  the  next  following  section  were  part  of  the  Anti-Moiety  Act,  cited 
above,  other  sections  of  which  are  set  forth  post,  §§  5796-5804. 

The  provisions  authorizing  the  Secretary  of  the  Treasury  to  establish  rules 
and  regulations  relating  to  bonded  warehouses  contained  in  R.  S.  §  2989,  ante, 
S  5682,  may  be  regarded  as  superseded  by  this  section. 

Notes  of  Deoisioiui 


service.  (1890)  19  Op.  Atty.  Gen.  607. 
No  building,  even  of  a  temporary 
character,  to  be  used  for  storage  pur- 
poses, can  be  erected  at  the  public  ex- 
pense without  special  authority  from 
Congress.     Id. 


Erection  of  warehouses,  etc.— The 
cretary  of  the  Treasury  is  not  au- 
orized  to  employ  any  part  of  the 
propriation  for  collecting  the  rev- 
ue from  customs  in  the  erection  of 
temporary  structure  at  a  collection 
trt  for  the  purposes  of  the  customs 

5684.  (Act  June  22,  1874,  c.  391,  §  25.)     Public  cartage  to  be  let 

to  lowest  bidder ;  regulations. 
Public  cartage  of  merchandise  in  the  custody  of  the  Government 
lall  be  let  after  not  less  than  thirty  days'  notice  of  such  letting  to 
le  lowest  responsible  bidder  giving  sufficient  security,  and  shall  be 
ibject  to  regulations  approved  by  the  Secretary  of  the  Treasury. 
8  Stat.  191.) 

See  notes  to  preceding  section  of  this  act,  ante,  §  5683. 

Notes  of  Deoisions 


Contract  for  cartages-Petitioners 
>ntracted  with  the  United  States  to 
>  all  the  cartage  of  merchandise  in 
istody  of  the  government,  imported  at 
ew  York,  from  the  vessel,  and  from 
le  general  order  store  and  ware- 
3use  to  the  public  store,  for  two 
?ars,  at  18  cents  per  package,  except- 
ig  "sample  packages,"  which  were  to 
i  carted  at  1  cent  each.  Held,  that 
sample  packages"  was  not  limited  to 
imple  packages  containing  nondutia- 
te  goods,  but  included  all  sample  pack- 
ges,  whether  dutiable  or  not    U.  S.  v. 


Utz  (1897)  80  Fed.  848,  26  O.  C.  A. 
184,  reversing  judgment  Utz  v.  U.  S. 
(C.  C.  1896)   75  Fed.  648. 

Drayage  charges.— The  importer  here 
was  compelled  to  pay  drayage  charges 
on  his  merchandise  (matches)  of  18 
cents  per  case.  The  proof  goes  to 
show  the  regular  rate  for  the  haul 
was  6  cents  per  case.  The  law  is  that 
the  rate  "shall  not  exceed  in  any  case 
the  regular  rates  for  such  objects  at 
the  port  in  question."  U.  S.  v.  Mas- 
son   (1913)   4  Ct  Gust  App.  363. 

(6797) 


COLLECTION  OF  DUTIES  UPON  IMPORTS         (Tit.  34 

(R.  S.  §§  2990-2997.     Repealed.) 

R.  S.  §  2990,  provided  that  when  any  merchandise,  except  wine,  distilled 
spirits,  and  perishable  or  explosive  articles,  or  articles  in  bulk,  imported  at  the 
ports  of  New  York,  Philadelphia,  Boston,  Baltimore,  Portland,  Me.,  Port  Huron. 
Detroit,  New  Orleans,  Toledo,  and  San  Francisco  should  appear  by  the  invoice 
or  bill  of  lading  and  by  the  manifest  to  be  consigned  to  and  destined  for  anj 
of  the  ports  mentioned  in  section  2997,  the  collector  at  the  port  of  arrival 
should  permit  the  owner,  agent,  or  consignee  to  make  entry  thereof  for  ware- 
house or  immediate  transportation,  in  triplicate,  setting  forth  the  particulars  in 
such  entry,  and  the  route  by  which  such  merchandise  was  to  be  forwarded,  and, 
the  entry  having  been  compared  with  the  invoice,  and  duly  sworn  to,  and  the 
merchandise  having  been  examined  by  the  customs  officers,  so  that  they  were 
satisfied  that  the  same  corresponded  with  the  manifest  and  invoice,  and  the  du- 
ties estimated  on  the  value  and  quantity  of  the  invoice,  and  on  the  execution  of 
a  bond  as  afterwards  provided,  the  collector  was  authorized  to  deliver  the  same 
to  be  immediately  transported  to  the  port  of  destination  at  the  sole  cost  and 
risk  of  the  owner,  agent,  or  consignee. 

The  privileges  of  R.  S.  §§  2990-2997,  were  extended  to  Genesee  by  Act 
March  14,  1876,  c.  23,  19  Stat.  7,  and  also  extended  to  St.  Paul  by  Act  Aug. 
14,  1876,  c.  270,  19  Stat.  139. 

R.  S.  S  2991,  required  the  collector  of  the  port  of  first  arrival  to  give  priority 
in  time  to  the  examination-  of  merchandise  destined  for  transportation  to  the 
ports  designated  in  section  2997.  It  provided  that  the  merchandise  entered 
for  immediate  transportation  should  not  be  subject  to  appraisement  and  liqui- 
dation of  duties  at  the  port  of  first  arrival  but  should  there  undergo  such  ex- 
amination as  the  Secretary  of  the  Treasury  should  deem  proper  to  verify  the  in- 
voice and  entry,  and  the  same  examination  and  appraisement  were  required 
at  the  port  of  destination  as  would  have  been  required  at  the  port  of  first  arriv- 
al, if  such  merchandise  had  been  entered  for  consumption  or  warehouse  at  such 
port. 

R.  S.  §  2992,  provided  that  the  bond  for  transportation  should  be  in  a  penal 
sum  of  at  least  double  the  invoice  value  of  the  merchandise,  and  the  duties, 
added,  in  such  form,  and  with  such  sureties,  not  less  than  two,  as  should  be  pre- 
scribed by  the  Secretary  of  the  Treasury,  and  the  sureties  were  required  to 
justify  in  an  amount  at  least  double  the  penalty  of  the  bond.  The  collector  was 
required  to  certify  to  the  sufiiciency  of  the  bond.  It  permitted  the  execution  of 
such  bond  at  the  port  of  destination,  and  its  transtnission  to  the  collector  at  the 
port  of  first  arrival. 

R.  S.  §  2993,  required  that  merchandise  entered  for  transportation  should  be 
delivered  to  and  transported  by  common  carriers  designated  by  the  Secretary  of 
the  Treasury,  and  such  carriers  were  made  responsible  to  the  United  States  as 
common  carriers  for  the  safe  delivery  of  such  merchandise  to  the  collector  at 
the  port  of  destination.  Such  carriers  were  required  to  give  bonds  in  such  form 
and  amouut,  and  with  conditions  not  inconsistent  with  law,  and  such  security 
as  the  said  Secretary  should  require. 

R.  S.  §  2994,  required  that  cars  or  vehicles  transporting  merchandise  under 
this  Title  should  be  securely  fastened  under  the  exclusive  control  of  the  customs 
officers,  and  required  the  stationing  of  inspectors  at  proper  points  along  the 
designated  routes,  or  upon  any  car,  etc.,  at  the  discretion  of  the  Secretary,  and 
at  the  expense  of  the  companies,  respectively.  It  prohibited  the  unloading  or 
transshipping  between  ports  of  first  arrival  and  final  destination,  unless  au- 
thorized by  the  regulations  of  the  Secretary  of  the  Treasury  in  cases  which 
might  arise  from  a  difference  in  the  gauge  of  railroads,  or  from  accidents,  or 
from  legal  intervention,  or  from  low  water,  ice,  or  other  unavoidable  obstruc- 
tion to  navigation.     It  prohibited  the  breaking  of  the  original  packages. 

R.  S.  §  2995,  provided  that  merchandise  destined  for  immediate  transporta- 
tion, except  packages  designated  for  examination,  should  be  transferred  under 
proper  supervision  directly  from  the  importing  vessel  to  the  car,  vessel,  or  vehi- 
cle in  which  the  same  was  to  be  transported  to  its  final  destination ;  and  if 
transferred  from  the  importing  vessel  to  any  bonded  or  other  warehouse,  or  to 
any  other  place  than  such  car,  vessel,  or  vehicle,  it  should  be  taken  possession 
of  by  the  collector  as  unclaimed,  and  deposited  in  public  store,  not  to  be  re- 
moved without  entry  and  appraisement  as  in  ordinary  cases. 

R.  S.  §  2996,  authorized  the  Secretary  of  the  Treasury  to  establish  bonded 
warehouses  especially  and  exclusively  designed  for  the  reception  of  such  mer- 
chandise in  cases  where  its  immediate  transportation  to  the  transporting  car, 
vessel,  or  vehicle  should  be  impracticable.  It  provided  that  merchandise  re- 
maining in  such  warehouse  more  than  ten  days  should  be  deprived  of  the  privi- 
leges of  transportation  in  bond  conferred  by  this  Title,  and  should  be  taken  pos- 
session of  by  the  collector  as  unclaimed,  and  held  until  regularly  entered  and 
appraised. 

R.  S.  S  2997,  extended  the  privileges  of  transportation  in  bond  to  the  ports 
of  New  York  and  Buffalo,  in  New  York ;    Boston,  in  Massachusetts ;    Pro\ri- 
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dence,  in  Rhode  Island ;  Philadelphia  and  Pittsburg,  in  Pennsylvania ;  Balti- 
more, in  Maryland ;  Norfolk,  in  Virginia ;  Charleston,  in  South  Carolina ; 
Savannah,  in  Georgia ;  New  Orleans,  in  Louisiana ;  Portland,  in  Maine ;  Chi- 
cago, in  Illinois;  Cincinnati,  Cleveland,  and  Toledo,  in  Ohio;  St.  Louis,  in 
Missouri ;  Evansville,  in  Indiana ;  Milwaukee,  in  Wisconsin ;  Louisville,  in 
Kentucky;  San  Francisco,  in»California ;  Portland,  in  Oregon;  Memphis  in 
Tennessee;  Mobile,  in  Alabama;  and  to  importations  from  or  to  Europe,  and 
from  or  to  Asia,  or  the  islands  adjacent  thereto,  by  way  of  the  United  States. 
It  was  amended  by  Act  Feb.  18,  1875,  c.  80,  18  Stat.  319,  by  extending  such 
privileges  to  Detroit,  in  Michigan. 

All  these  sections  *  were  repealed  by  the  Immediate  Transportation  Act  of 
June  10,  1880,  c.  190,  §  8,  21  Stat.  175,  other  sections  of  which  act,  making 
provisions  for  such  transportation  of  merchandise  in  bond,  with  subsequent  pro- 
visions relating  thereto  are  set  forth  post,  under  chapter  7A  of  this  Title,  "Im- 
mediate Transportation  in  Bond  to  Inland  Ports." 

(R.  S.  §§  2998,  2999.     Transferred  to  Chapter  7A.) 
R.  S.  §  2998,  made  opening,  breaking,  or  entering  any  car,  vessel,  vehicle, 
warehouse  or  package  containing  merchandise  so  delivered  for  transportation, 
etc.,  with  intent  to  remove  unlawfully  or  to  injure  or  defraud  the  United 
States,  a  felony,  and  prescribed  the  punishment  thereof. 

R.  S.  §  2999,  authorized  the  appointment  of  special  agents  for  the  purpose  of 
guarding  against  frauds  upon  the  revenue  on  foreign  merchandise  transported 
between  the  ports  of  the  Atlantic  and  those  of  the  Pacific  overland  through 
foreign  territory. 

Both  these  sections  are  placed,  with  other  provisions  relating  to  transporta- 
tion of  merchandise  in  bond,  post,  under  chapter  7A  of  this  Title,  ^'Immediate 
Transportation  in  Bond  to  Inland  Ports." 

5685.  (R.  S.  §  3000.)     Withdrawal  for  rewarehousing  in  another 
district. 

Any  merchandise,  duly  entered  for  warehousing,  may  be  withdrawn 
mder  bond,  without  payment  of  the  duties,  from  a  bonded  ware- 
louse  in  any  collection-district,  and  be  transported  to  a  bonded  ware- 
louse  in  any  other  collection-district,  and  rewarehoused  thereat ;  and 
tny  such  merchandise  may  be  so  transported  to  its  destination  wholly 
>y  land,  or  wholly  by  water,  or  partially  by  land  and  partially  by  water, 
)ver  such  routes  as  the  Secretary  of  the  Treasury  may  prescribe, 
ind  may  likewise  be  conveyed  over  any  foreign  territory,  the  gov- 
ernment of  which  may  have,  or  shall  by  treaty  stipulations  grant,  a 
ree  right  of  way  over  such  territory. 

Act  March  28,  1854,  c.  30,  §  5,  10  Stat.  272. 


Notei  of 

Rewarehousing  fn  general.— As  to  li- 
ibility  on  transportation  bonds,  see 
D.  S.  V.  Coppell  (D.  C.  1891)  48  Fed. 
567,   370. 

This  section  does  not  authorize  re- 
[)eated  rewarehousing.  (1892)  20  Op. 
itty.   Gen.  309. 

Where  merchandise  has  been  reware- 


Deoisions 

housed  in  conformity  with  the  regula- 
tions and  practice  of  the  Department, 
the  action  of  the  Department  can  not 
be  declared  unauthorized.     Id. 

Cited  without  definite  application, 
Saltonstall  v.  Russell  (1894)  14  Sup. 
Ct.  733,  734,  152  U.  S.  628,  38  L.  Ed. 
576. 


§  5686.  (R.  S.  §  3001,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Penalty  for  failure  to  transport. 

The  Secretary  of  the  Treasury  shall  prescribe  the  form  of  the 
bond  to  be  given  for  the  transportation  of  merchandise  from  a  port 
in  one  collection  district  to  a  port  in  another  collection  district  as 
provided  in  the  preceding  section;  also  the  time  for  such  delivery; 
and  for  a  failure  to  transport  and  deliver  within  the  time  limited  any 
such  bonded  merchandise  to  the  collector  at  the  designated  port,  a 
duty  of  double  the  amount  to  which  such  merchandise  would  be 
liable  shall  be  collected,  which  duty  shall  be  secured  by  such  bond, 
or  the  merchandise  may  be  seized  and  forfeited  for  such  failure,  and 
any  steam  or  other  vessel,  or  vehicle,  transporting  such  bonded  mer- 
chandise, the  master,  owner,  or  conductor  of  which  shall  fail  to  de- 
liver the  same  to  the  collector  at  the  designated  port,  shall  be  liable 
to  seizure  and  forfeiture.    And  the  Secretary  of  the  Treasury  is 
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hereby  authorized  to  remit,  in  whole  or  in  part,  on  such  conditions, 
and  under  such  regulations,  not  inconsistent  with  law,  as  he  may 
prescribe,  the  additional  duty  secured  by  the  bond  given  for  the 
transportation  of  merchandise  from  a  port  in  one  collection  district 
to  a  port  in  another  collection  district  prescribed  by  the  preceding 
section :  Provided,  That  it  shall  be  proved  to  the  satisfaction  of  the 
Secretary  of  the  Treasury  that  the  failure  to  transport  and  deliver 
the  merchandise  aforesaid  according  to  the  conditions  of  the  bonds 
occurred  without  wilful  negligence  or  fraudulent  intent  on  the  part 
of  the  obligors. 

Act  March  28,  1854,  c.  30,  %  6,  10  Stat.  272.  Act  July  14,  1862,  c  163,  | 
20, 12  Stat.  559.    Act  Feb.  27,  1877,  c.  69,  §  1,  19  Stat.  247. 

This  section  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding,  at 
the  end  of  the  section  as  origrinally  enacted,  the  provisions  beginning  with  the 
words,  "and  the  Secretary  of  the  Treasury  is  hereby  authorized  to  remit,"  etc^ 
to  the  end  of  the  section,  as  set  forth  here,  by  Act  Feb.  27,  1877,  c.  69,  {  1,  cited 
above. 

Public  cartage  was  required  to  be  let  to  the  lowest  bidder  by  Act  Jane  22, 
1874,  c.  391,  §  25,  ante.  §  5684. 

Notei  of  Deoicions 

Transportation  bond^As  to  liabUity  5  Sup.  Ct.  881,  883,  114  U.  S.  411,  29 

on  transportation  bonds,  see  U.  S.  v.  L.  Ed.  147. 

Coppell  (D.  C,  1891)  48  Fed.  367,  370.  cited     without    definite     applicatle.. 

Remission     of     penalties.— Remission  Saltonstall  v.  Russell   (1894)    14  Sup. 

of  penalties  no  invasion  of  president's  Ct.  733,  734,  152  U.  S.  628,  38  L.  Ed. 

power  of  pardon.     The  Laura  (1885)  576;    U.   S.  v.   Pingree   (D.  C.   1857) 

Fed.  Cas.  No.  16,050. 

§  5687.  (R.  S.  §  3002,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Withdrawal  for  exportation  to  Mexico. 
Any  imported  merchandise  in  the  original  packages  which  shall 
have  been  duly  entefed  and  bonded,  in  pursuance  of  the  provisions 
relating  to  warehouses,  may  be  withdrawn  from  warehouse  for  im- 
mediate exportation,  without  payment  of  duties,  to  Chihuahua,  in 
Mexico,  by  the  route  of  the  Arkansas  River,  through  Van  Buren, 
or  by  the  route  of  the  Red  River,  through  Fulton,  or  by  the  route 
of  the  Missouri  River,  through  Independence,  or  by  such  other  routes 
as  may  be  designated  by  the  Secretary  of  the  Treasury.  Any  im- 
ported merchandise  duly  entered  and  bonded  at  Brownsville,  in  the 
district  of  Brazos  de  Santiago,  or  imported  and  bonded  at  any  other 
port  of  the  United  States,  and  transported  thence  in  bond,  and  duly 
rewarehoused  at  Brownsville,  may  be  withdrawn  from  warehouse 
for  immediate  exportation,  without  payment  of  duties,  to  ports  and 
places  in  Mexico,  by  land  or  water,  or  partly  by  land  and  partly  by 
water,  or  by  such  routes  as  may  be  designated  by  the  Secretary  of 
the  Treasury. 

Act  Aug.  30,  1852,  c.  96,  §  1,  10  Stat.  37.  Act  March  3,  1845,  c  70,  §  1, 
5  Stat.  750.    Act  Feh.  27,  1877,  c,  69,  §  1,  19  Stat.  247. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking  out 
after  the  words  "duly  entered  and  bonded  at"  the  words  "Point  Isabel,"  and 
by  inserting  in  place  thereof  the  word  '*BrownsTille,"  and  by  striking  out  after 
the  words  "duly  rewarehoused  at"  the  words  **Point  Isabel,"  and  by  inserting 
In  place  thereof  the  word  "Brownsville,"  as  set  forth  here,  by  Act  Feb.  27, 
1877,  c.  69,  §  1,  cited  above. 

Brownsville  was  made  a  port  of  entry  in  the  district  of  Laredo,  one  of  the  col- 
lection districts  established  in  lieu  of  the  district  of  Brazos  de  Santiago,  and 
other  districts,  in  Texas,  by  the  Plan  of  Reorganization  of  the  Customs  Serv- 
ice pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  532  T. 

§  5688.  (R.  S.  §  3003.  as  amended.  Act  Feb.  27,  1877,  c  69,  §  1.) 
Through  port  of  Lavaca. 

Any  imported  merchandise  duly  entered  and  bonded  in  any  port 

of  the  United  States  may  be  withdrawn  from  warehouse  without 

payment  of  duties,   for  immediate  exportation   for  San   Fernando, 

Paso  del  Norte,  and  Chihuahua,  in  Mexico,  through  the  port  of 
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vaca,  in  the  collection-district  of  Saluria,  in  the  State  of  Texas, 
i  be  transshipped  inland,  thence  to  San  Antonio,  in  that  State, 
1  from  the  latter  place  to  the  destinations  in  Mexico,  either  by  way 
Eagle  Pass,  the  Presidio  del  Norte,  or  San  Elizario,  all  on  the 
>  Grande ;  and  the  Secretary  of  the  Treasury  is  hereby  authorized 
prescribe  such  regulations,  not  inconsistent  with  law,  as  he  may 
im  proper  and  necessary,  respecting  the  packing,  marking,  inspec- 
n,  proof  of  due  delivery  at  their  foreign  destinations  of  the  im- 
■ts  authorized  by  this  and  the  foregoing  section  to  be  exported 
m  warehouse  to  ports  and  places  in  Mexico,  and  for  the  due  pro- 
tion  in  other  respects  of  the  public  revenue. 

Act  Aug.  30,  1852,  c.  96,  §  2,  10  Stat.  37.  Act  Feb.  27,  1877,  c.  69,  §  1, 
19  Stat  247. 

This  section,  as  enacted  in  tbe  Revised  Statutes,  was  amended  by  striking  out 
after  the  words  "the  Presidio  del  Norte"  the  word  "and,"  and  by  inserting  in 
place  thereof  the  word  "or,"  as  set  forth  here,  by  Act  Feb.  27,  1877,  c.  69,  S  1, 
cited  above. 

Port  Lavaca  was  made  a  port  of  entry  in  the  district  of  Galveston,  one  of  the 
collection  districts  established  in  lieu  of  the  district  of  Saluria  and  other  dis- 
tricts, in  Texas,  by  the  Plan  of  Reorganization  of  the  Customs  Service  pur- 
suant to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

>689.  (R.  S.  §  3004,  as  amended.  Act  Sept.  25,  1890,  c.  917,  §  2.) 
By  E^gle  Pass. 

[mported  merchandise  duly  entered  and  bonded  at  a  port  of  the 
lited  States,  and  withdrawn  from  warehouse  in  accordance  with 
sting  law,  for  exportation  for  San  Fernando,  Paso  del  Norte,  and 
ihuahua,  in  Mexico,  may  pass  through  Eagle  Pass,  the  port  of 
:ry'for  the  district  of  Saluria,  in  Texas,  under  such  regulations  as 
;  Secretary  of  the  Treasury  shall  prescribe,  as  well  as  through  the 
rt  of  Lavaca. 

Act  April  30,  1872,  c.  129,  17  Stat.  58.  Act  Sept.  25,  1890,  c.  917,  §  2, 
26  Stat.  470. 

Thi^  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out  after  the  words  **may  pass  through"  the  word  "Indianola,"  and  by  insert- 
ing in  the  place  thereof  the  words  *'Eagle  Pass,"  as  set  forth  here,  by  Act  Sept. 
25,  1890,  c.  917,  §  2,  cited  above. 

Eagle  Pass  was  made  a  port  of  entry  in  the  district  of  Eagle  Pass,  one  of 
the  districts  established  in  lieu  of  the  district  of  Saluria  and  other  districts,  in 
Texas,  by  the  Plan  of  Reorganization  of  the  Customs  Service  pursuant  to  the 
provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

5690.  (R.  S.  §  3005,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1, 
and  Act  May  21,  1900,  c.  487,  §  1.)  Transportation  in  bond  to 
foreign  countries. 

All  merchandise  arriving  at  any  port  of  the  United  States  destined 
•  any  foreign  country  may  be  entered  at  the  custom-house,  and 
nveyed,  in  transit,  through  the  territory  of  the  United  States,  with- 
t  the  payment  of  duties,  under  such  regulations  as  to  examination 
d  transportation  as  the  Secretary  of  the  Treasury  may  prescribe. 
Act  July  28,  1866,  c.  298,  §  5,  14  Stat.  328.     Act  Feb.  27,  1877,  c.  69,  §  1, 
19  Stat.  247.     Act  May  21,  190Q.  c.  487,  §  1,  31  Stat.  181. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
**A11  merchandise  arriving  at  the  ports  of  New   York,  Boston,  Portland  in 
Maine,  or  any  other  port  specially  designated  by  the  Secretary  of  the  Treasury, 
and  destined  for  places  in  the  adjacent  British  provinces,  or  arriving  at  the 
port  of  Point  Isabel  in  Texas,  or  any  other  port  specially  designated  by  the 
Secretary  of  the  Treasury,  and  destined  for  places  in  the  republic  of  Mexico, 
may  be  entered  at  the  custom-house,  and  conveyed,  in  transit,  through  the  ter- 
ritory of  the  United  States,  without  the  payment  of  duties,  under  such  regula- 
tions as  the  Secretary  of  the  Treasury  may  prescribe." 

It  was  amended  by  striking  out  the  words  "Point  Isabel,"  and  inserting  in 
the  place  thereof  the  word  "Brownsville,"  by  Act  Feb.  27,  1877,  c.  69,  §  1,  cited 
above.  It  was  further  amended  to  read  as  set  forth  here  by  Act  May  21,  1900, 
c.  487,  cited  above. 

Provisions  directing  the  Secretary  of  the  Treasury  to  suspend  the  operation 
of  this  section  in  so  far  as  it  permits  the  transportation  of  merchandise  in  bond 
through  the  United  States  into  the  free  zone  of  Mexico  so  long  as  the  Mexican 
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free-zone  law  exists  were  made  by  Res.  March  1,  1895,  No.  23,  28  Stat  973. 
This  resolution  was  repealed  by  Act  May  21,  1900,  c.  487,  §  2,  31  Stat.  181. 

This  section  and  other  existing  laws  concerning  tbe  transit  of  merchaDdise 
through  the  United  States  was  made  applicable  to  merchandise  arriving  at  any 
port  of  the  LTnited  States  destined  for  any  of  its  possessions,  or  destined  from 
any  of  them  to  foreign  countries,  by  a  provision  of  Act  July  1,  1902,  c.  1369,  S 
84,  ante,  §  3905. 

Notes  of  Deoislom 

Criminal  prosecutlon.^As  this  section  a  foreign  country  and  exported   from 

prescribes    no    penalties,    no    criminal  the  same  port  on  another  vessel  with- 

prosecution  can  be  founded  upon  it  for  out  being  subject  to  duty.    Id. 

breaking  open  a  car  in  transit.    U.  S.  v.  Since  the   act   of  February  9,   1909, 

Durwood  (D.  C.  1892)  49  Fed.  446,  447.  which  prohibits  absolutely  the  importa- 
tion of  opium  in  any  form,  smoking  opi- 

Oplum.  — .  Smoking    opium     may    be  um  is  not  subject  to  duty,  and  cannot 
brought  into  a  port  of  the  United  States  .    under  any  circumstances  be  entered  and 

from  a  foreign  country  on  one  vessel  bonded  for  warehousing;    and  the  law 

and    lawfully    transferred    to    another  which  made  the  bringing  of  opium  into  a 

vessel  for  immediate  transportation  to  port  an  importation  for  such  purposes 

a  ioreign  destination.      (1909)   27  Op.  is,  as  to  smoking  opium,  repealed.     Id. 

Atty.  Gen.  440.  The  entering  of  merchandise  for  im- 

Opium  could  not,  under  the  laws  ex-  mediate    exportation   and    without    any 

isting  at  the  time  of  the  passage  of  the  intent  that  it  shall  enter  into  the  com- 

act  of  Feb.  9,  1909  (35  Stat.  614),  be  merce  of  a  country  is  not  an  imporU- 

brought  into  a  port  of  this  country  from  tion.    Id. 

§  5691.  (R.  S.  §  3006.)     Transportation  over  foreign  territory. 

Imported  merchandise  in  bond,  or  duty  paid,  and  products  or 
manufactures  of  the  United  States,  may,  with  the  consent  of  the  prop- 
er authorities  of  the  Btitish  provinces  or  republic  of  Mexico,  be  trans- 
ported from  one  port  in  the  United  States  to  another  port  therein, 
over  the  territory  of  such  provinces  or  republic,  by  such  routes,  and 
under  such  rules,  regulations,  and  conditions  as  the  Secretary  of  the 
Treasury  may  prescribe;  and  the  merchandise  so  transported  shall, 
upon  arrival  in  the  United  States  from  such  provinces  or  republic, 
be  treated  in  regard  to  the  liability  to  or  exemption  from  duty,  or 
tax,  as  if  the  transportation  had  taken  place  entirely  within  the  lim- 
its of  the  United  States. 

Act  July  28,  1866,  c.  298,  S  6,  14  Stat.  329. 

Notes  of  Deoiaiona 

Collectors'  certificates.— The  issuance  States,  by  routes  through  Canadian  ter- 
by  collectors  of  customs  of  certificates  ritory,  is  merchandise  of  domestic  pro- 
showing  that  merchandise  of  domestic  duction,    is    not    authorized    by    law. 
production  shipped  at  ports  on  the  Great  (1885)  18  Op.  Atty.  Gen.  261, 
Lakes    to    other    ports    in    the    United 

§  5692.  (R.  S.  §  3007.)     Exemption  from  fees. 

Railroad-cars  or  other  vehicles  laden  with  merchandise,  sealed  by 
a  customs  officer,  passing,  under  the  provisions  of  the  preceding^ 
section  and  the  regulations  of  the  Secretary  of  the  Treasury,  from 
one  port  in  the  United  States  to  another  therein,  through  foreign 
contiguous  territory,  shall  be  exempt  from  the  payment  of  any  fees 
for  receiving  or  certifying  manifests  thereof. 
Act  June  4,  1872,  c.  280,  §  2,  17  Stat.  215. 

§  5693.  (R.  S.  §  3008.)     Forfeiture  for  rclanding  exported  merchan- 
dise. 
No  merchandise  exported  to  Mexico  or  the  British  North  Ameri- 
can Provinces  shall  be  voluntarily  landed  or  brought  into  the  United 
States;   and  any  so  landed  or  brought  into  the  United  States  shall 
be  forfeited ;  and  the  same  proceeding  shall  be  had  for  its  condemna- 
tion, and  the  distribution  of  the  proceeds  of  the  sales,  as  in  other  cases 
of  forfeiture  of  merchandise  illegally  imported.     Every  person  con- 
cerned in  the  voluntary  landing  or  bringing  such  merchandise  into 
the  United  States  shall  be  liable  to  a  penalty  of  four  hundred  dollars. 
Act  March  3,  1845,  c.  70,  §  9,  5  Stat.  752.    Act  Aug.  30,  1852,  c  96,  §  4, 
10  Stat  38. 
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594.  (Act  May  14,  1898,  c.  299,  §  14.)  Bonded  privileges  for 
cxportations  to  British  Columbia  or  Northwest  Territory. 
rnder  rules  and  regulations  to  be  prescribed  by  the  Secretary 
he  Treasury,  the  privilege  of  entering  goods,  wares,  and  mer- 
tidise  in  bond  or  of  placing  them  in  bonded  warehouses  at  any 
he  ports  in  the  District  of  Alaska,  and  of  withdrawing  the  same 
exportation  to  any  place  in  British  Columbia  or  the  Northwest 
ritory  without  payment  of  duty,  is  hereby  granted  to  the  Gov- 
ment  of  the  Dominion  of  Canada  and  its  citizens  or  citizens  of 
United  States  and  to  persons  who  have  declared  their  intention 
>ecome  such  whenever  and  so  long  as  it  shall  appear  to  the  satis- 
ion  of  the  President  of  the  United  States,  who  shall  ascertain 

declare  the  fact  by  proclamation,  that  corresponding  privileges 
e  been  and  are  being  granted  by  the  Government  of  the  Dominion 
Canada  in  respect  of  goods,  wares  and  merchandise  passing 
DUgh  the  territory  of  the  Dominion  of  Canada  to  any  point  in 
District  of  Alaska  from  any  point  in  said  District.    (30  Stat.  415.) 

This  was  the  last  section  of  an  act  extending  the  homestead  laws  and  pro- 
vidingr  for  rights  of  way  for  railroads  in  Alaska,  cited  above. 

The  preceding  sections  of  the  act  are  set  forth  ante,  i§  4517,  5045,  5040, 
5083-5092. 


CHAPTER  SEVEN  A 
mmediate  Transportation  in  Bond  to  Inland  Ports 

This  chapter,  inserted  here  as  additional  to  the  chapters  of  this  Title  of  the 
Revised  Statutes,  includes  the  provisions  of  the  Immediate  Transportation  Act 
of  June  10,  1880,  c.  190,  21  Stat  173,  which  repealed  R.  S.  §§  2990-2997,  and 
also  provisions  of  the  Revised  Statutes  and  of  subsequent  acts  relating  to  the 
immediate  transportation  of  dutiable  merchandise  in  bond. 


Sec. 
5703. 

5704. 

5705. 

5706. 
5707. 
5708. 

5709. 


Merchandise  liable  to  specific 
rates  of  duty. 

Transportation  of  merchandise 
landed  ten  days,  prohibited. 

Special  delivery  and  appraisement 
of  imported  articles  of  limited 
value  and  weight. 

Carriers  to  be  responsible;  re- 
turn of  unclaimed  packages. 

Merchandise  to  be  corded  and 
sealed ;    record. 

Consignment  to  carrier;  invoice; 
delivery;  increased  duty  on  re- 
liquidation;  change  of  dt^stina- 
tion. 

Special  agents  in  foreign  terri- 
tory. 


5.  Ports    at    which    entry    may    be 

made  for  transportation  in 
bond. 

6.  Examination  of  merchandise  for 

transportation  at  port  of  first 
arrival;  appraisal  at  port  of 
destination. 

7.  Carriers;   bond. 

8.  Transportation  of  merchandise  in 

bond. 
D.  Cording  and  sealing  packages  in 
unlocked  cars. 

0.  Transfer  of  merchandise  directly 

from  vessel  to  car  or  other  ve- 
hicle. 

1.  Penalty    for    breaking,    entering, 

etc. 

2.  Ports    to    which    goods    may    be 

transported  in  bond. 

1695.  (Act  June  10,  1880,  c.  190,  §  1,  as  amended.  Act  June  14, 
1880,  c.  214,  and  Act  Jimc  20,  1884,  c.  103.)  Ports  at  which 
entry  may  be  made  for  transportation  in  bond. 

A^hen  any  merchandise,  other  than  explosive  articles,  and  articles 
bulk  not  provided  for  in  section  five  of  this  act,  imported  at  the 
ts  of  New  York,  Philadelphia,  Boston,  Baltimore,  Portland  and 
th,  in  Maine,  Chicago,  Port  Huron,  Detroit,  New  Orleans,  Norfolk, 
wport  News,  Charleston,  Savannah,  Mobile,  Galveston,  Pensacola, 
►rida,  Cleveland,  Toledo,  and  San  Francisco,  shall  appear  by  the 
oice  or  bill  of  lading  and  manifest  of  the  importing  vessel  to  be 
isigned  to  and  destined  for  either  of  the  ports  specified  in  the  sev- 
h  section  of  this  act,  the  collector  at  the  port  of  arrival  shall  al- 
f  the  said  merchandise  to  be  shipped  immediately  after  the  entry 
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prescribed  in  section  two  of  this' act  has  been  made.    (21  Stat  173. 
21  Stat.  198.    23  Stat.  48.) 

This  was  the  first  section  of  the  Immediate  Transportation  Act  of  1880, 
cited  above. 

Sections  2,  3,  5-7,  and  9  of  the  act  are  set  forth  post,  S§  5696-5698,  5700, 
5702,  5704. 

Section  4  of  the  act  amending  R.  S.  §  2855,  is  set  forth  ante,  S  5542. 

Section  8  of  the  act  repealed  R.  S.  §§  2990-2997. 

Section  10  of  the  act  amended  R.  S.  §  2981,  and  is  incorporated  in  that  sec- 
tion as  set  forth  ante,  §  5667. 

Section  11  of  the  act  provided  that  it  should  take  effect  July  1,  1880. 

This  section  was  amended  by  striking  out  after  the  words  "provided  for  in 
section"  the  word  **four,"  and  inserting  in  place  thereof  the  word  "five,"  by 
Act  June  14,  1880,  c.  214,  cited  above. 

It  was  further  amended  by  inserting  after  the  word  "Norfolk"  the  words 
"Newport  News,"  as  set  forth  here,  by  Act  Jiine  20,  1884,  c.  103,  cited  above. 

The  privileges  of  this  section  were  extended  to  additional  ports,  which  were 
continued  and  made  ports  of  entry  with  the  privileges  of  the  Immediate  Trans- 
portation Act,  as  "heretofore  existing,"  by  articles  I-III  of  the  Plan  of  Re- 
organization of  the  Customs  Service  pursuant  to  the  provisions  of  Act  Aug. 
24, 1912,  c.  355,  §  1,  ante,  §  5327.  The  additional  ports  and  the  acts  extending 
said  privileges  to  each,  were  as  follows:  * 

Alburg,  Vt.     Act  Feb.  24,  1908,  c.  36,  35  Stat.  35. 

Ashtabula,  Ohio.     Act  May  27,  1912,  c.  131,  37  Stat.  116. 

Astoria,  Or.    Act  June  5,  1900,  c.  714,  31  Stat  266. 

Bangor,  Me.    Act  July  21, 1892,  c.  215,  27  Stat.  254. 

Bay  City,  Mich.    Act  June  15,  1912,  c.  169,  37  Stat.  133. 

Beecher  Falls,  Yt.    R.  S.  §  2526,  as  amended.  Act  June  4,  1897,  c.  2,  S  1. 
30  Stat.  30. 

Blaine,  Wash.    Act  Feb.  23,  1909,  c  171,  §  1,  35  Stat.  643. 

Brownsville,  Tex.    Act  Aug.  17,  1911,  c.  23,  37  Stat.  22. 

Brunswick,  Ga.     Act  Feb.  6,  1907,  c.  470,  34  Stat.  880. 

Buffalo,  N.  Y.    Act  May  3,  1906,  c.  2078,  34  Stat.  168. 

Burlington,  Vt     R.  S.  §  2526,  as  amended,  Act  June  4,  1897,  c  2,  S  1,  30 
Stat.  30. 

Calais,  Me.    Act  June  4,  1900,  c.  623,  31  Stat.  266. 

Chopaka,  Wash.    Act  July  8,  1916,  c.  234,  39  Stat 

Duluth,  Minn.    Act  Dec.  22,  1892,  c.  11,  27  Stat  408. 

Eagle  Pass,  Tex.    Act  April  12,  1900,  c  188,  31  Stat.  75. 

Eastport,  Idaho.    Act  June  13,  1910,  c.  289,  36  Stat  467. 

Eastport,  Me.    Act  June  4,  1900,  c.  623,  31  Stat  266. 

El  Paso,  Tex.    Act  April  12,  1900,  c.  188,  31  Stat  75. 

Everett,  Wash.     Act  March  3,  1901,  c.  857,  31  Stat  1437. 

Fernandina,  Fla.    Act  July  14,  1892,  c.  168,  27  Stat  14. 

Fort  Covington,  N.  Y.     Act  Aug,  22,  1912,  c.  332,  37  Stat  326. 

Gladstone,  Mich.    Act  June  29,  1898,  c.  536,  30  Stat  522. 

Honolulu,  Hawaii.    Act  Feb.  15,  1901,  c.  373,  31  Stat  791. 

Island  Pond,  Vt    R.  S.  §  2526,  as  amended.  Act  June  4,  1897,  c.  2,  §  1,  30 
Stat  30. 

Jacksonville,  Fla.    Act  June  16,  1916,  c.  154,  39  Stat. 

Key  West,  Bla.    Res.  May  1,  1886,  No.  12,  24  Stat.  342. 

Laredo,  Tex.     Act  AprU  12,  1900,  c.  188,  31  Stat  75. 

Laurier,  Wash.    Act  July  8,  1916,  c.  234,  39  Stat. 

Los  Angeles,  Cal.    Act  March  31,  1892,  c.  29,  S  3,  27  Stat  12. 

Lowelltown  (or  Holeb),  Me.    Act  May  10,  1912,  c.  118,  §  1,  37  Stat  110. 

Malone,  N.  Y.    Act  Feb.  17,  1905,  c.  580,  33  Stat.  718. 

Marquette,  Mich.     Act  April  13,  1892,  c.  44,  27  Stat  16. 

Miami,  Fla.    Act  Feb.  21,  1899,  c.  172,  30  Stat.  839. 

Milwaukee,  Wis.    Act  Feb.  20,  1901,  c.  385,  31  Stat.  799. 

Neche,  N.  D.    Act  June  7,  1912,  c.  159,  §  2,  37  Stat  129,  section  3  of  which 
authorized  the  Secretary  of  the  Treasury  to  withdraw  the  privileges. 

New  London,  Conn.    Act  June  25,  1910,  c.  398,  36  Stat  828. 

Newport,  Vt    R.  S.  S  2526,  as  amended.  Act  June  4,  1897,  c,  2,  §  1,  30  Stat 
30. 

Niagara  Falls,  N.  Y.    Act  March  2,  1903,  c.  982,  32  Stat  955. 

Nogales,  Ariz.    Act  April  12,  1900,  c.  188,  31  Stat  75. 

Northport,  Wash.    Act  July  8,  1916,  c.  234,  39  Stat 

Noyes,  Minn.    Act  Aug.  7,  1916,  c.  270,  39  Stat 

Nyando,  N.  Y.    Act  Feb.  24,  1915,  c.  65,  38  Stat  812. 

Ogdenburg,  N.  Y.    Act  April  13,  1892,  c  43,  27  Stat.  16. 

Pembina,  N.  D.    Act  Feb.  23,  1915,  c.  44,  38  Stat  811. 

Portal,  N.  D.    Act  Jan.  22,  1903,  c.  197,  32  Stat  780. 

Port  Arthur,  Tex.    Act  May  23,  1908,  c  187,  §  4,  35  Stat  245. 
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Portland,  Or.    Act  May  1,  1886,  c.  69,  24  Stat.  16. 

Port  Townsend,  Wash.    Act  May  1,  1886,  c.  69,  24  Stat.  16. 

Providence,  R.  I.    Act  July  1,  1914,  c.  134,  38  Stat.  453. 

Ranier,  Minn.    Act  Feb.  27,  1909,  c.  226,  35  Stat.  659. 

Ricbford,  Vt.     R.  S.  §  2526,  as  amended.  Act  June  4,  1897,  c.  2,  §  1,  30 

SUt.  30. 
Rouses  Point,  N.  Y.     Act  Feb.  17,  1905,  c.  580,  33  Stat.  718. 
Saint  Albans,  Vt.     R.  S.  §  2526,  as  amended.  Act  June  4,  1897,  c.  2,  §  1, 

30  Stat.  30. 
Saint  John,  N.  D.    Act  June  7,  1912,  c.  159,  §  2,  37  Stat.  129,  section  3  of 

which  authorized  the  Secretary  of  the  Treasury  to  withdraw  the  privileges. 
Saint  Vincent,  Minn.    Act  May  23,  1908,  c.  187,  §  7,  35  Stat.  245. 
San  Diego,  Cal.    Act  April  26,  1890,  c.  159,  26  Stat.  66. 
Sault  Ste.  Marie,  Mich.     Act  Feb.  13,  1889,  c.  149,  25  Stat.  667. 
Seattle,  Wash.    Act  March  1,  1889,  c.  310,  2?  Stat  750,  Act  Aug.  28,  1890, 

c.  814,  §  2,  26  Stat.  363,  Act  July  1,  1902,  c.  1359,  32  Stat.  636. 
Sioux  City,  Iowa.    Act  Sept.  25,  1890,  c.  909,  §  1,  26  Stat.  466. 
Sumas,  Wash.     Act  Feb.  23,  1909,  c  171,  §  1,  35  Stat.  643. 
Tacoma,  Wash.    Act  March  1,  1889,  c.  310,  25  Stat.  750.  Act  Aug.  28,  1890. 

c.  814.  §  2,  26  Stat.  363,  Act  July  1,  1902,  c.  1359,  32  Stat.  636. 
Tampa,  Fla.    Act  April  3,  1890,  c.  62,  26  Stat.  34. 
Texas  City,  Tex.    Act  Feb.  17,  1905,  c.  582,  33  Stat.  719. 
Vanceboro,  Me.    Act  July  21,  1892,  c.  215,  27  Stat.  254. 
Van  Buren,  Me.    Act  March  4,  1915,  c.  187,  38  Stat.  1219. 
Walhalla,  N.  D.     Act  June  7,  1912,  c.  159,  §  2,  37  Stat.  129,  section  3  of 

which  authorized  the  Secretary  of  the  Treasury  to  withdraw  the  privileges. 
Wilmington,  N.  C.     Act  Dec.  23,  1902,  c.  11,  32  Stat.  760. 
The  ports  entitled  to  the  privileges  of  this  section  were  named  in  the  Treas- 
ury Department's  circular  of  July  1,  1913,  as  follows: 
"Ports  at  which   merchandise  may  be  entered  for  transportation  to   other 

ports  without  appraisement  under  the  Act  of  June  10,  1880. 


Alburg,  Vt. 

Ashtabula^  Ohio. 

Astoria,  Or. 

Baltimore,  Md. 

Bangor,  Me. 

Bath,  Me. 

Bay  City,  Mich. 

Beecher  Falls.  Vt 

Blaine,  Wash. 

Boston,  Mass. 

Brunswick,  Ga. 

Buffalo,  N.  Y. 

Burlington,  Vt 

Calais,  Me. 

Charleston,  S.  0, 

Chicago,  111. 

Cleveland,  Ohio. 

Detroit,  Mich. 

Duluth,  Minn. 

Eagle  Pass,  Tex. 

Eastport,  Idaho. 

Eastport,  Me. 

El  Paso,  Tex. 

Everett,  Wash. 

Fernandina,  Fla. 

Fort  Covington,  N.  Y, 

Galveston,  Tex. 

Gladstone,    Mich. 

Honolulu,  Hawaii. 

Island  Pond,  Vt. 

Key  West,  Fla. 

Laredo,  Tex.  '^ 

Los  Angeles,  Cal. 

Lowell  town  (or  Holeb),  Me. 

Malone,  N.  Y. 

Marquette,  Mich. 

Miami,  Fla. 

Milwaukee,  Wis. 

Mobile,  Ala. 


Neche,  N.  D. 

New  London,  Conn. 

New  Orleans,  La. 

Newport,  Vt 

Newport  News,  Va. 

New  York,  N.  Y. 

Niagara  Falls,  N.  Y. 

Nogales,  Ariz. 

Norfolk,  Va. 

Ogdensburg,  N.  Y. 

Pensacola,  Fla. 

Philadelphia,  Pa. 

Port  Huron,  Mich. 

Portal,  N.  D. 

Port  Arthur,  Tex. 

Portland,  Me. 

Portland,  Or. 

Port  Townsend,  Wash. 

Ranier,  Minn. 

Richford,  Vt 

Rochester,  N.  Y. 

Rouses  Point,  N.  Y. 

St  Albans,  Vt 

St  John,  N.  D. 

St.  Vincent  (Noyes),  Minn. 

San  Diego,  Cal. 

San  Francisco,  Cal. 

Sault  Ste.  Marie,  Mich. 

Savannah,  Ga. 

Seattle,  Wash. 

Sioux  City,  Iowa. 

Sumas,  Wash. 

Tacoma,  Wash. 

Tampa,  Fla. 

Texas  City,  Tex. 

Toledo,  Ohio. 

Vanceboro,  Me. 

Walhalla,  N.  D. 

Wilmington,  N.  C." 


Notes  of  Deoisibns 


lamage  to  goods.— Damages  received 
ing  the  voyage  between  the  foreign 


port  and  the  port  of  arrival,  by  mer- 
chandise entered  at  the  latter  port  for 
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"immediate  transportntion"  to  an  inte- 
rior port  of  destination  should  be  as- 
certained at  the  port  of  destination. 
(1875)  15  Op.  Atty.  Gen.  7. 

Port  of  Mobile,  Ala.— Under  R.  S.  §§ 
2990,  2997.  permitting  duties  on  imports 
at  New  Orleans  to  be  paid  at  Mobile 
when  it  "appears  by  the  invoice  or  bill  of 


lading  and  by  the  manifest**  that  the 
goods  are  "consigned  to  and  destined 
for"  Mobile,  goods  consigned  to  a  per- 
son by  name  in  New  Orleans  are  not  re- 
lieved from  paying  duties  there  by  the 
words  "For  transportation  to  Mobile," 
or  "For  transshipment  to  Mobile." 
Guesnard  v.  Louisville  &  N.  R.  Co- 
(1884)  76  Ala.  453. 


§  5696.  (Act  June  10,  1880,  c.  190,  §  2.)     Examination  of  mcrcliaii- 
dise  for  transportation  at  port  of  first  arrival ;  appraisal  at  port 
of  destination. 
The  collector  at  the  port  of  first  arrival  shall  retain  in  his   of- 
fice a  permanent  record  of  such  merchandise  so  to  be  forwarded 
to  the  port  of  destination,  and  such  record  shall  consist  of  a  copy 
of  the  invoice  and  an  entry  whereon  the  duties  shall  be  estimated 
as   closely   as   possible   on    the   merchandise   so   shipped,   but    no 
oaths  shall  be  required  on  the  said  entry.     Such  merchandise  shall 
not  be  subject  to  appraisement  and  liquidation  of  duties  at  the  port 
of  first  arrival,  but  shall  undergo  such  examination  as  the  Secretary 
of  the  Treasury  shall  deem  necessary  to  verify  the  invoice ;  and  the 
same  examination  and  appraisement  thereof  shall  be  required   and 
had  at  the  port  of  destination  as  would  have  been  required  at  the  port 
of  first  arrival  if  such  merchandise  had  been  entered  for  consumption 
or  warehouse  at  such  port.    (21  Stat.  173.) 
See  notes  to  section  1  of  this  act,  ante,  §  5695. 

§  5697.  (Act  June   10,   1880,  c.   190,   §  3.)     Carriers;    bond. 

Such  merchandise  shall  be  delivered  to  and  transported  by  com- 
mon carriers,  to  be  designated  for  this  purpose  by  the  Secretary 
of  the  Treasury,  and  to  and  by  none  others ;  and  such  carriers  shall 
be  responsible  to  the  United  States  as  common  carriers  for  the  safe 
delivery  of  such  merchandise  to  the  collector  at  the  port  of  its  des- 
tination; and  before  any  such  carriers  shall  be  permitted  to  receive 
and  transport  any  such  merchandise,  they  shall  become  bound  to 
the  United  States  in  bonds  of  such  form  and  amount,  and  with  such 
conditions,  not  inconsistent  with  law,  and  such  security  as  the  Secre- 
tary of  the  Treasury  shall  require.  (21  Stat.  173.) 
See  notes  to  section  1  of  this  act,  ante,  §  5695. 


Notes  of 
Treasury  regulations.'— The  Secretary 
of  the  Treasury  is  authorized  by  this 
section  to  modify  the  form  of  the  con- 
tract made  with  common  carriers  so  as 
to  permit  them  to  remove  goods  from  a 
vessel  and  place  them  in  a  warehouse 
or  other  secure  place,  provided  care 
be  taken  to  stipulate  that  their  liability 
as  common  carriers  shall  continue  until 
custody  and  possession  of  the  merchan- 
dise has  been  delivered  to  and  accepted 
by  the  collector.  (1893)  20  Op.  Atty. 
Gen.  674. 

Payment  of  duties  by  carrier^— The 

laws  of  the  United  States  do  not  con- 
template that  the  carrier  shall  pay  the 
import  duties  at  all,  at  any  time  or  place, 
but  that  they  shall  be  paid  at  the  port 
of  entry  by  the  consignee,  and  that  no 
right  of  subrogation  to  the  right  or  lieu 
of  the  United  States  is  conferred  either 
expressly  or  impliedly  by  the  laws  of 
the  United  States  upon  a  carrier  or  upon 
any  one  else.  State  ex  rel.  Wabash 
R.  Co.  V.  Bland  (1902)  168  Mo.  1,  67 
S.  W.  580. 
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Bonds  of  carrlersw^The  SecreUry  of 
the  Treasury  may  require  common  car- 
riers desiring  to  avail  themselves  of  its 
privileges  to  file  bonds  to  accept  and 
transport  within  a  definite  fixed  period 
of  time  all  merchandise  offered  under  the 
act.    (1896)  21  Op.  Atty.  Gen.  369. 

Lien  of  terminal  carrier^— The  termi- 
nal carrier,  which,  under  its  tariff  agree- 
ments, has  paid  the  duties  exacted  under 
the  laws  of  the  United  States  on  bond- 
ed goods  at  the  port  of  entry  that  the 
initial  carrier  was  forced  to  pay  in  or- 
der to  regain  possession  and  forward 
the  goods/  has  a  lien  on  such  goods  for 
the  amount  of  such  duties.  Judgment, 
Pearce  v.  Wabash  R.  Co.  (1901)  89  Mo. 
App.  437,  reversed.  Wabash  R.  Co.  v. 
Pearce  (1904)  24  Sup.  Ct.  231,  192  U. 
S.  179,  48  L.  Ed.  397,  reversing  judg- 
ment Pearce  v.  Wabash  R.  Co.  (1901) 
89  Mo.  App.  437. 

The  right  of  a  terminal  carrier  to  a 
lien  for  the  amount  paid  by  it  to  satis- 
fy the  duties  exacted  under  the  laws 
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lc  United  States  on  bonded  goods  at 
port  of  entry  is  not  defeated  be- 
e  the  initial  carrier  wrongfully 
ged  their  bonded  destination,  to  the 
er's  damage,  where  the  contract 
hipment  stipulated  that  each  car- 


rier should  be  liable  only  for  loss  or 
damage  accruing  upon  its  own  road,  and 
that  such  carriers  should  not. be  jointly 
liable,  nor  either  for  any  loss  or  dam- 
age accruing  upon  the  road  of  the  oth- 
er.    Id. 


598.  (Act  June  10,  1880,  c.  190,  §  5,  as  amended.  Act  July  2, 
1884,  c.  142,  and  Act  Feb.  23,  1887,  c.  215.)  Transportation  of 
merchandise  in  bond. 

lerchandise  transported  under  the  provisions  of  this  act  shall  be 
veyed  in  cars,  vessels,  or  vehicles  securely  fastened  with  locks 
seals,  under  the  exclusive  control  of  the  officers  of  the  cus- 
is;  and  merchandise  may  also  be  transported  under  the  pro- 
ons  of  this  act  by  express  companies  on  passenger-trains,  in 
IS,  "pouches,"  and  trunks,  which  shall  be  of  such  size,  character, 

I  description  and  secured  in  such  manner  as  shall  be  from  time 
time  prescribed  by  the  Secretary ;  and  in  cases  where  merchandise 

II  be  imported  in  boxes  or  packages  too  large  to  be  included  with- 
the  safes,  trunks,  or  "pouches'*  as  prescribed,  such  merchandise 
y  be  transported  under  the  provisions  of  this  act  by  such  express 
npanies,  "corded  and  sealed,"  in  such  manner  as  shall  from  time 
time  be  prescribed  by  the  Secretary  of  the  Treasury;  and  'pas- 
igers'  baggage  and  effects  arriving  at  any  of  the  ports  specified 
section  one  of  this  act,  which  shall  appear  by  the  manifest  of  the 
porting  vessel,  or  other  satisfactory  evidence,  to  be  destined  to 
Y  of  the  ports  specified  in  the  seventh  section,  may  Silso  be  trans- 
rted  by  express  companies  under  the  provisions  of  this  act  to  any 
the  ports  specified  in  the  seventh  section  thereof,  in  such  manner 
1  under  such  rules  and  regulations  as  the  Secretary  of  the  Treas- 
/  may  prescribe" ;  and  merchandise  such  as  pig-iron,  spiegle-iron, 
•ap-iron,  iron-ore,  railroad-iron,  and  similar  articles  commonly 
nsported  upon  platform  or  flat  cars  may  be  transported  under  the 
Dvisions  of  this  act  ypon  such  platform  or  flat  cars ;  and  the  weight 
such  merchandise  so  transported  shall  be  ascertained  in  all  cases 
fore  shipment,  and  ordinary  railroad  seals  may  be  used  for  such 
rposes;  and  inspectors  shall  be  stationed  at  proper  points  along 
i  designated  routes,  or  upon  any  car,  vessel,  vehicle,  or  train,  at 
t  discretion  of  the  Secretary  of  the  Treasury,  and  at  the  expense 

the  companies,  respectively.  Such  merchandise  shall  not  be  un- 
len  or  transshipped  between  the  ports  of  first  arrival  and  final 
stination,  unless  authorized  by  the  regulations  of  the  Secretary 

the  Treasury  in  cases  which  may  arise  from  a  difference  in  the 
uge  of  railroads,  or  "where  the  route  is  bonded  for  both  land  and 
iter  carriage,"  or  from  accidents,  or  from  legal  intervention,  or 
len,  by  reason  of  the  length  of  the  route,  the  cars,  after  due  inspec- 
>n  by  customs  officers,  shall  be  considered  unsafe  or  unsuitable 

proceed  further,  or  from  low  water,  ice,  or  other  unavoidable  ob- 
ruction  to  navigation;  and  in  no  case  shall  there  be  permitted 
y  breaking  of  the  original  packages  of  such  merchandise.  (21  Stat. 
4.    23  Stat.  63.    24  Stat.  411.) 

See  notes  to  section  1  of  this  act,  ante,  §  5695. 

This  section,  as  originally  enacted,  required  that  merchandise  transported 
under  the  provisions  of  this  act  should  be  conveyed  in  vehicles  securely  fas- 
tened with  locks  or  seals  under  the  exclusive  control  of  the  customs  officers, 
and  authorized  the  transportation  of  merchandise  by  express  companies  on 
passenger  trains  in  safes  and  trunks  of  the  size,  character,  and  description  and 
secured  in  the  manner  prescribed  by  the  Secretary  of  the  Treasury ;  and  it 
authorized  express  companies  to  transport  in  a  separate  compartment  of  the 
car  merchandise  imported  in  boxes  or  packages  too  large  to  be  included  in 
safes  or  trunks,  and  when  so  transported,  secured  in  the  manner  prescribed  by 
the  Secretary  of  the  Treasury ;  and  merchandise  such  as  pig  iron,  railroad 
iron,  and  the  like,  commonly  transported  upon  flat  cars,  was  authorized  to  be 
transported  upon  such  cars,  upon  the  ascertainment  of  the  weight  of  the  article 
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before  shipment.  It  also  provided  for  the  stationing  of  inspectors  at  points 
along  the  designated  routes,  or  upon  any  car,  yessel,  vehicle,  or  train,  at  the 
discretion  of  the  said  Secretary,  and  at  the  expense  of  the  respective  companies. 
It  prohibited  the  unloading  or  transshipping  between  ports  of  first  arrival  and 
final  destination,  unless  authorized  by  the  regulations  of  the  said  Secretary,  or 
arising  from  accidents  or  legal  intervention,  or  by  reason  of  the  length  of  the 
route  the  cars,  after  due  inspection  by  customs  officers,  should  be  considered 
unsafe  to  proceed  further,  or  from  low  water,  ice,  or  other  unavoidable  ob- 
struction to  navigation ;  and  it  absolutely  prohibited  the  breaking  of  the  origi- 
nal packages. 

This  section  as  amended  by  Act  July  2,  1884,  c.  142,  cited  above,  was  fur- 
ther amended  to  read  as  set  forth  here  by  Act  Feb.  23,  1887,  c.  215,  cited 
above.  It  was  further  amended  so  as  to  allow  the  shipment  in  certain  cases  in 
cars  not  secured  by  the  prescribed  customs  fastenings,  by  Act  Feb.  2,  1899, 
c.  84,  set  forth  post,  |  5699. 

Notes  of  Deolsioas 

Transportation  of  appraised  goods^-  at  the  port  of  original  importation. 
Section  2994,  R.  S.,  has  no  appUcation  (1876)  15  Op.  Atty.  Gen.  128. 
to  the  transportation,  of  appraised  mer-  ._,.,*,  *aa  *»>  x_ 
chandise.  The  word  "merchandise,"  at  Jurisdiction  of  state  courts.— Property 
the  commencement  thereof,  is  limited  in  introduced  from  without  the  XTnited 
its  signification  to  such  merchandise  as  States  and  in  the  possession  of  a  car- 
may,  under  the  four  next  preceding  rier  for  transportation  in  bond,  is  be- 
sections  (2990  to  2993,  inclusive),  be  yond  the  jurisdiction  of  the  state  courts, 
entered  for  immediate  transportation  to  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ter- 
the  port  of  final  destination,  without  razas  (Tex.  Civ.  App.  1914)  171  S.  W. 
appraisement  and  liquidation  of  duties  d03. 

§  5699.  (Act  Feb.  2,  1899,  c.  84.)     Cording  and  sealing  packages 
in  unlocked  cars. 

Section  five  of  the  Act  approved  June  tenth,  eighteen  hundred  and 
eighty,  governing  the  immediate  transportation  of  dutiable  goods  with- 
out appraisement,  be,  and  the  same  is  hereby,  so  amended  as  to  al- 
low common  carriers  bonded  under  the  provisions  of  said  Act,  in  in- 
stances where  a  sufficient  quantity  of  such  merchandise  is  not  offered 
at  the  port  of  first  arrival  to  fill  an  entire  car,  or  compartment  thereof, 
to  forward  such  merchandise  in  cars  not  secured  by  the  prescribed 
customs  fastenings  if  the  packages  are  corded  and  sealed,  under  reg- 
ulations to  be  prescribed  by  the  Secretary  of  the  Treasury;  in  dl 
other  respects  the  provisions  of  the  Act  referred  to  to  remain  in  full 
force.    (30  Stat.  814.) 

Section  5  of  the  Immediate  Transportation  Act,  mentioned  in  and  amended 
by  this  section,  is  set  forth  ante,  §  5698. 

§  5700.  (Act  June  10,  1880,  c.  190,  §  6,  as  amended,  Act  July  2, 1884, 
c.  142.)     Transfer  of  merchandise  directly  from  vessel  to  car 
or  other  vehicle. 
Merchandise  so  destined  for  immediate  transportation  shall  be  trans- 
ferred, under  proper  supervision,  directly  from  the  importing  vessel 
to  the  car,  vessel,  or  vehicle  specified  in  the  entry  provided  for  in  sec- 
tion two  of  this  act.    (21  Stat.  174.    23  Stat.  63.) 
See  notes  to  section  1  of  this  act,  ante,  §  5095. 

This  section,  as  originally  enacted,  provided  that  merchandise  destined  for 
immediate  transportation  should  be  transferred  under  proper  supervision  di- 
rectly from  the  importing  vessel  to  the  car  or  vehicle  in  which  the  same  should 
be  transported  to  its  final  destination.  It  was  amended  to  read  as  set  forth 
here  by  Act  July  2,  1884,  c.^  142,  cited  above. 

§  5701.  (R.  S.  §  2998.)     Penalty  for  breaking,  entering,  etc. 

Any  person  maliciously  opening,  breaking,  or  entering,  by  any 
means  whatever,  any  car,  vessel,  vehicle,  warehouse,  or  package  con- 
taining any  such  merchandise  so  delivered  for  transportation,  or 
removing,  injuring,  breaking,  or  defacing  any  lock  or  seal  placed  up- 
on such  car,  vessel,  vehicle,  warehouse,  or  package,  or  aiding,  abet- 
ting, or  encouraging  any  other  person  or  persons  so  to  remove, 
break,  injure,  or  deface  such  locks  or  seals,  or  to  open,  break,  or 
enter  such  car,  vessel,  or  vehicle,  with  intent  to  remove  or  cause 
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be  removed  unlawfully  any  merchandise  therein,  or  in  any  manner 
injure  or  defraud  the  United  States;  and  any  person  receiving 
y  merchandise  unlawfully  removed  from  any  such  car,  vessel,  or 
hide,  knowing  it  to  have  been  so  unlawfully  removed,  shall  be 
.ilty  of  felony,  and  in  addition  to  any  penalties  heretofore  pre- 
ribed  shall  be  punishable  by  imprisonment  for  not  less  than  six 
[^nths  nor  more  than  two  years. 

Act  July  14,  1870,  c.  255,  §  37,  IG  Stat.  271. 

The  words  of  this  section,  **such  merchandise  so  delivered  for  transporta- 
tion," refer  to  provisions  of  R.  S.  §§  2990-2997,  repealed  by  the  Immediate 
Transportation  Act  of  June  10,  1880,  c.  190,  §  8,  21  Stat.  175,  other  sections 
of  which  act,  making  provisions  of  like  nature,  are  set  forth  ante,  §§  5695- 
5698,  5700,  and  post,  §§  5702,  5704. 

Notes  of  Decisions 

3r«aking    bonded    freight   oar.  ^  One  plicable  only  to  cars  en  route  between 

\o   breaks  into  a  bonded  freight  car,  certain   named   ports   of   entry  in   the 

ntoining      merchandise      in      transit  United  States  and  certain  other  places 

rough  the  United  States  between  two  in  the  United  States.     U.   S.   v.   Dur- 

ac^s  in  the  British  provinces,  is  not  wood  (D.  C.  1892)  49  Fed.  446,  447. 
nishable  under  this  section.    It  is  ap- 

5702.  (Act  June  10,  1880,  c.  190,  §  7,  as  amended.  Act  June  20, 
1884,  c.  103,  Act  Feb.  9.  1887,  c.  123,  and  Act  June  30,  1892,  c. 
137.)     Ports  to  which  goods  may  be  transported  in  bond. 

The  privilege  of  immediate  transportation  shall  extend  to  the 
Drts  of  New  York  and  Buffalo,  in   New  York;    Burlington,  in 

ermont;  Boston,  in  Massachusetts;  Providence  and  Newport  in 
hode  Island;  New  Haven,  Middletown,  Bridgeport,  and  Hart- 
jrd  in  Connecticut;  Philadelphia  and  Pittsburg,  in  Pennsylva- 
ia ;  Baltimore,  Crisfield  and  Annapolis,  in  Maryland ;  Wilmington, 
nd  Seaford,  in  Delaware;  Salem,  Massachusetts;  Georgetown  in 
le  District  of  Columbia;  Norfolk,  Newport  News,  Richmond  and 
•etersburgh,  in  Virginia;  Wilmington  and  Newberne,  in  North  Car- 
lina ;  Charleston  and  Port  Royal,  in  South  Carolina ;  Savannah  and 
Brunswick,  in  Georgia;  New  Orleans,  in  Louisiana;  Portland  and 
lath,  in  Maine;  Portsmouth,  in  New  Hampshire;  Chicago,  Cairo, 
Uton,  and  Quincy,  in  Illinois;  Detroit,  Port  Huron,  and  Grand 
laven  in  Michigan;  Saint  Louis,  Kansas  City,  and  Saint  Joseph  in 
Missouri;  Saint  Paul,  in  Minnesota;  Cincinnati,  Cleveland,  and  To- 
sdo,  in  Ohio;  Milwaukee,  and  La  Crosse,  in  Wisconsin;  Louisville, 
n  Kentucky;  San  Francisco,  San  Diego  and  Wilmington  in  Cal- 
brnia;  Portland,  in  Oregon;  Memphis,  Nashville  and  Knoxville, 
n  Tennessee ;  Mobile,  in  Alabama ;  and  Evansville,  in  Indiana ;  and 
jalveston,  Houston,  Brownsville,  Corpus  Christi,  and  Indianola,  in 
fexas ;  Omaha,  in  Nebraska ;  Dubuque,  Burlington  and  Keokuk,  in 
owa ;  Leavenworth,  in  Kansas ;  Tampa  Bay,  Fernandina,  Jackson- 
ille,  Cedar  Keys,  Key  West,  Saint  Augustine,  and  Apalachicola,  in 
i^lorida :  Provided,  That  the  privilege  of  transportation  herein  con- 
erred  shall  not  extend  to  any  place  at  which  there  are  not  the  nec- 
;ssary  officers  for  the  appraisement  of  merchandise  and  the  coUec- 
:ion  of  duties.    (21  Stat.  174.    23  Stat.  48.    24  Stat.  392.    27  Stat.  61.) 

See  notes  to  section  1  of  this  act,  ante,  §  5695. 

This  section  was  amended  by  inserting  after  the  word  "Norfolk"  the  words 
''Newport  News,"  by  Act  June  20,  1884,  c.  103,  cited  above,  and  was  further 
amended  by  inserting  after  the  word  "Middletown"  the  word  "Bridgeport," 
by  Act  Feb.  9,  1887,  c.  123,  cited  above,  and  was  further  amended  by  insert- 
ing after  the  words  "Key  West"  the  words  "Saint  Augustine,"  as  set  forth 
here,  by  Act  June  30,  1892,  c.  137,  cited  above. 

This  act  was  amended  so  as  to  allow  merchandise  liable  to  specific  rates  of 
duty  only  to  be  entered  for  immediate  transportation  without  appraisement  to 
the  ports  mentioned  in  section  7,  by  Act  Feb.  23,  18i87,  c.  218,  post,  §  5703. 

The  privileges  of  this  section  were  extended  to  additional  ports  which  were 
made  ports  of  entry,  with  the  privileges  of  the  Immediate  Transportation  Act, 
an  "heretofore  existing,"  by  articles  I-III  of  the  Plan  of  Reorganization  of 
the  Customs  Service  pursuant  to  the  provisions  of  Act  Aug,  24,  1912,  c.  355,  § 
1,  ante,  §  5327,  and  afterward  the  privileges  were  extended  to  other  ports. 
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The   ports   to  which   said  privileges   were   extended  and  the  acts  providing 
therefor  were  as  follows: 
Albany,  N.  Y.    Act  Feb.  19,  1890,  c.  14,  26  Stat.  8. 
Astoria,  Or.    Act  June  5,  1900,  c.  714,  31  Stat.  266. 
Atlanta,  Ga.     Act  Feb.  28,  1881,  c.  92,  21  Stat.  373. 
Bangor,  Me.    Act  July  21,  1892,  c.  215,  27  Stat.  254. 
Bay  City,  Mich.    Act  March  4,  1915,  c.  157,  38  Stat.  1186. 
Bellingham,  Wash.    Act  Jan.  25,  1907,  c.  399,  34  Stat  864. 
Birmingham,  Ala.    Act  March  3,  1911,  c.  228,  36  Stat  1086. 
Calais,  Me.     Act  June  4,  1900,  c.  623,  31  Stat  266. 
Chattanooga,  Tenn.     Act  Feb.  11,  1908,  c.  20,  35  Stat  7. 
Columbus,  Ohio.     Act  Feb.  9,  1889,  c.  121,  25  Stat  658. 
Corry,  Pa.    Act  March  3,  1909,  c.  261,  35  Stat.  780. 
Dallas,  Tex.     Act  Sept  18,  1913,  c.  13,  38  Stat.  112. 
Dayton,  Ohio.    Act  April  12,  1904,  c.  1246,  33  Stat  171. 
Denver,  Colo.     Act  March  6,  1882,  c.  25,  22  Stat.  13. 
Des  Moines,  Iowa.     Act  April  7,  1892,  c.  37,  §  1,  27  Stat  14. 
Duluth,  Minn.    R.  S.  §  2595,  as  amended.  Act  May  2,  1888,  c.  227,  25  SUt. 

134. 
Dunkirk,  N.  Y.    Act  July  27,  1892,  c.  264,  27  Stat  273. 
Eagle  Pass,  Tex.     Act  April  12,  1900,  c  188,  31  Stat.  75. 
Eastport,  Me.    Act  June  4,  1900,  c.  623,  31  Stat  266. 
El  Paso,  Tex.     Act  April  12.  1900,  c.  188,  31  Stat.  75. 
Erie,  Pa.    Act  June  11,  1896,  c.  418,  29  Stat  393. 
Everett,  Wash.    Act  March  3,  1901,  c.  857,  31  Stat  1437. 
Fall  River,  Mass.    Act  March  3,  1901.  c.  837,  31  Stat  1087. 
Gladstone,  Mich.     Act  June  29,  1898,  c.  536,  30  Stat  522. 
Gloucester,  Mass.     Act  March  1,  1905,  c.  1300,  33  Stat.  822. 
Grand  Rapids,  Mich.    Act  June  4,  1888,  c.  341,  25  Stat  166. 
Green  Bay,  Wis.    Act  April  18,  1900,  c.  246,  31  Stat  137. 
Greenwich,  Conn.     Act  Feb.  24,  1908,  c.  35,  35  Stat  35. 
Honolulu,  Hawaii.    Act  Feb.  15,  1901,  c.  373,  31  Stat  791. 
Indianapolis,  Ind.     Act  March  3,  1881,  c.'l56,  21  Stat  512. 
Kansas  City,  Mo.     Act  Aug.  3,  1882,  c.  377,  22  Stat  215. 
Key  West,  Fla.     Res.  May  1.  1886,  No.  12,  24  Stat  342. 
Knoxville,  Tenn.     Act  April  21,  1898,  c.  186,  30  Stat  361. 
Laredo,  Tex.    Act  April  12,  1900,  c.  188,  31  Stat  75. 
Lincoln,  Neb.     Act  Oct.  19,  1888,  c.  1209,  25  Stat.  565. 
Los  Angeles,  Cal.     Act  March  31,  1892,  c.  29,  §  3,  27  Stat  12. 
Marquette,  Mich.     Act  April  13,  1892,  c.  44,  27  Stat  16. 
Minneapolis,  Minn.    Act  March  8,  1890,  c.  29,  §  1,  26  Stat  17. 
Nashville,  Tenn.     Act  Feb.  21,  1891,  c.  251,  26  Stat  766. 
Newark,  N.  J.    Act  March  8,  1892,  c.  11,  27  Stat  5. 
New  Bedford,  Mass.     Act  Feb.  20,  1901,  c.  383,  31  Stat  798. 
Niagara  Falls,  N.  Y.    Act  March  2,  1903,  c.  982,  32  Stat  955. 
Nogales,  Ariz.     Act  AprU  12,  1900,  c.  188,  31  Stat  75. 
Norwalk,  Conn.    Act  Feb.  24,  1908,  c.  35,  35  Stat.  35. 
Noyes,  Minn.    Act  Aug.  7,  1916,  c.  270,  39  Stat 
Oakland,  Cal.    Act  Aug.  11,  1894,  c.  256,  28  Stat.  277. 
Ogdensburg,  N.  Y.     Act  April  13,  1892,  c.  43,  27  Stat  16. 
Oswego,  N.  Y.    Act  May  23,  1906,  c.  2553,  34  Stat.  199. 
Peoria,  111.    Act  April  27,  1904,  c.  1627,  33  Stat  362. 
Perth  Amboy,  N.  J.    Act  Oct  3,  1913,  c.  20,  38  Stat  204. 
Petoskey,  Mich.    Act  May  23,  1908,  c.  187,  8  6,  35  Stat  245. 
Port  Arthur,  Tex.    Act  April  6,  1908,  c.  135,  35  Stat.  5a 
Port  Townsend,  Wash.     Act  May  1,  1886,  c.  69,  24  Stat  16. 
Sabine,  Tex.     Act  June  19,  1906,  c.  3436,  §  3,  34  Stat  303. 
Saginaw,  Mich.     Act  Feb.  11,  1901,  c.  351,  31  Stat  766. 
Saint  Joseph,. Mo.    Act  Aug.  3,  1882,  c.  377,  22  Stat  215. 
Salt  Lake  City,  Utah.    Act  March  18,  1904,  c.  715,  §  1,  33  Stat  85. 
San  Antonio,  Tex.    Act  April  19,  1890,  c.  101,  26  Stat  58, 
Sandusky,  Ohio.     Act  Feb.  26,  1892,  c.  10,  27  Stat  4. 
Sault  Ste.  Marie,  Mich.    Act  Feb.  13,  1889,  c.  149,  25  Stat.  667. 
Seattie,  Wash.    Act  March  1,  1889,  c.  310,  25  Stat.  750.    Act  Aug.  28, 189Q» 

c.  814,  §  2,  26  Stat,  363.    Act  July  1,  1902,  c.  1359,  32  Stat  636. 
Sioux  City,  Iowa.    Act  Sept  25,  1890,  c.  909,  26  Stat  466. 
South  Manchester,  Conn.     Act  March  23,  1900,  c.  89,  31  Stat  50. 
Spokane,  Wash.    Act  May  3,  1906,  c.  2079,  34  Stat.  168. 
Springfield,  Mass.    Act  Sept  25,  1890,  c.  912,  26  Stat  467. 
Stamford,  Conn.     Act  Feb.  24,  1908,  c.  35,  35  Stat.  35. 
Superior,  Wis.    Act  June  29,  1906,  c.  3625,  34  Stat  631. 
Syracuse,  N.  Y.     Act  May  18,  1896,  c.  191,  29  Stat  121. 
tacoma.  Wash.    Act  March  1,  1889,  c.  310,  25  Stat  750.    Act  Aug.  28, 1890, 

c.  814,  §  2,  26  Stat.  363.    Act  July  1,  1902,  c  1359,  32  Stat  636. 
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Tampa,  Fla.     Res.  May  1,  188«,  No.  12,  24  Stat.  342. 

tTtica,   N.  Y.     Act  March  24,  11)04,  c.  815,  33  Stat.  145. 

Van  Buren,  Me.    Act  March  4,  1915,  c.  187,  38  Stat  1219. 

Tanceboro,  Me.     Act  July  21,  1892,  o.  215,  27  Stat.  254. 

Winston-Salem,  N.  C.    Act  June  16,  1916,  c.  157,  39  Stat. 

Worcester,  Mass,     Act  June  6,  1900,  c.  818,  31  Stat.  682. 

Georgetown,  in  the  District  of  Columbia,  mentioned  in  this  section,  was  in- 
corporated in  and  made  a  part  of  the  city  of  Washington.  Eagle  Pass  was 
made  a  port  of  entry  in  place  of  Indianola,  mentioned  in  this  section,  by  Act 
Sept,  25,  1890,  c.  917,  §  2,  26  Stat.  470.  The  port  of  Wilmington,  Cal.,  men- 
tioned in  this  section,  was  abolished  by  Act  March  31,  1892,  Cu  29,  §  4,  27 
Stat.  12,  and  the  ports  of  Seaford,  Port  Royal,  Alton,  Quincy,  L#a  Crosse, 
Burlington,  Keokuk,  and  Leavenworth  were  abolished  by  the  Plan  of  Re- 
organization of  the  Custom  Service  pursuant  to  the  provisions  of  Act  Aug.  24, 
1912,  c.  355,  §  1,  ante,  §  5327. 

The  ports  entitled  to  the  privileges  of  this  section  were  named  in  the  Treas- 
ury  Department's  Circular  of  July  1,  1913,  as  follows: 

'^Ports  to  which  merchandise  may  be  transported  without  appraisement  un- 
der the  Act  of  June  10,  1880. 


Albany,  N.  Y. 
Astoria,  Or. 
Atlanta,  Ga. 
Baltimore,  Md. 
Bangor,  Me. 
Bath,  Me. 
Bellingham,  Wash. 
Birmingham,  Ala. 
Boston,  Mass. 
Bridgeport,  Conn. 
Brunswick,  Ga. 
Buffalo,  N.  Y. 
Burlington,  Vt. 
Calais,  Me. 
Charleston,  S.  C. 
Chattanooga,  Tenn. 
Chicago,  111. 
Cincinnati,  Ohio. 
Cleveland,  Ohio. 
Columbus,  Ohio. 
Corry,  Pa.i 
Council  Bluffs,  Iowa.2 
Dayton,  Ohio. 
Denver,  Colo. 
Des  Moines,  Iowa. 
Detroit,  Mich. 
Dubuque,  Iowa. 
Duluth,  Minn. 
Dunkirk,  N.  Y. 
Durham,  N.  C.8 
Eagle  Pass,  Tex. 
Eastport,  Me. 
El  Paso,  Tex. 
Erie,  Pa. 
Evansville,  Ind. 
Everett,  Wash. 
Fall  River,  Mass. 
Femandina,   Fla. 
Galveston,  Tex. 
Gladstone;  Mich. 
Gloucester,  Mass. 


Grand  Haven,  Mich. 
Grand  Rapids,  Mich. 
Greenbay,  Wis. 
Greenwich,  Conn. 
Hartford,  Conn. 
Honolulu,  Hawaii. 
Houston,  Tex. 
Indianapolis,  Ind. 
Jacksonville,  Fla. 
Kansas  City,  Mo. 
Key  West,  Fla. 
Knoxville,  Tenn. 
Laredo,  Tex. 
Lincoln,  Neb, 
Los  Angeles,  Cal. 
Louisville,  Ky. 
Marquette,  Mich. 
Memphis,  Tenn. 
Middletown,  Conn.* 
Milwaukee,  Wis. 
Minneapolis,  Minn. 
Mobile,  Ala. 
Nashville,  Tenn. 
Newark,  N.  J. 
New  Bedford,  Mass. 
New  Haven,  Conn. 
New  Orleans,  La. 
Newport,  K.  I. 
Newport  News,  Va. 
New  York,  N.  Y. 
Niagara  Falls,  N.  Y. 
Nogales,  Ariz. 
Norfolk,  Va. 
Norwalk,  Conn.« 
Oakland,  Cal. 
Ogdensburg,  N.  Y. 
Omaha,  Neb. 
Oswego,  N.  Y. 
Peoria,  111. 
Petersburg,  Va. 
Philadelphia,  Pa. 


Pittsburgh,  Pa. 
Port  Arthur,  Tex. 
Port  Huron,  Mich. 
Portland,  Me. 
Portland,  Or. 
Portsmouth,  N.  H. 
Port  Townsend,  Wash. 
Providence,  R.  I. 
Richmond,  Va. 
Rochester,  N.  Y. 
St.  Augustine,  Fla. 
St.  Joseph,  Mo. 
St.  Louis,  Mo. 
St.  Paul,  Minn. 
Sabine  Pass,  Tex. 
Saginaw,  Mich. 
Salt  Lake  City,  Utah. 
San  Antonio,  Tex. 
San  Diego,  Cal. 
Sandusky,  Ohio. 
San  Francisco,  Cal. 
Sault  Ste.  Marie,  Mich. 
Savannah,  Ga. 
Seattle,  Wash. 
Sioux  City,  Iowa. 
South  Manchester,  Conn.* 
Spokane,  Wash. 
Springfield,  Mass. 
Stamford,  Conn.s 
Superior,  Wis. 
Syracuse,  N.  Y. 
Tacoma,  Wash. 
Tampa,  Fla. 
Toledo,  Ohio. 
Utica,  N.  Y. 
Vanceboro,  Me. 
Washington,  D.  C. 
Wilmington,  Del. 
Wilmington,  N.  C. 
Worcester,  Mass. 


Notes  of  Decisions 

Decisions  under  former  statutes.— See 

(1880)  16  Op.  Atty.  Gen.  548;    (1885) 
18  Op.  Atty.  Gen.  120. 


^  Merchandise  should  be  consigned  on  I.  T.  entry  and  manifests  delivered  to  deputy  col- 
tttor  of  customs  at  Erie,  who  will  permit  delivery  under  article  IX  of  reorganization. 

'  Merchandise  should  be  consigned  on  I.  T.  entry  and  manifests  delivered  to  col- 
xstor  of  customs  at  Omaha,  Neb.,  who  will  permit  delivery  under  article  IX  of  reor- 
anlzation. 

*  Merchandise  should  be  consigned  on  I.  T.  entry  and  manifests  delivered  to  collector 
t  customs  at  headquarters  port,  who  will  permit  delivery  under  article  IX  of  reorganiza- 
on. 

^Merchandise  should  be  consigned  on  I.  T.  entry  and  manifests  delivered  to  deputy 
»llector  of  customs  at  Hartford,  who  will  permit  delivery  under  article  IX  of  reorgan- 
Jttion." 
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§  5703.  (Act  Feb.  23,  1887,  c.  218.)  Merchandise  liable  to  speci 
rates  of  duty. 
The  provisions  of  the  act  entitled  "An  act  to  amend  the  st 
utes  in  relation  to  the  immediate  transportation  of  dutiable  goo( 
and  for  other  purposes,"  approved  June  tenth  eighteen  hundr 
and  eighty,  be,  and  the  same  are  hereby,  so  amended  as  to 
low  merchandise  liable  to  specific  rates  of  duty  only  to  be  c 
tered  for  immediate  transportation  without  appraisement  to  a 
of  the  ports  mentioned  in  the  seventh  section  of  said  act,  althou 
the  same  may  not  appear  by  the  invoice,  bill  of  lading,  or  manif< 
of  the  importing  vessel  to  be  consigned  to  or  destined  for  either 
said  ports,  when  the  consignee  at  the  port  of  first  arrival  shall  ma 
written  application  therefor  to  the  collector,  giving  the  name  of  t 
person  at  the  port  or  destination  to  whom  he  desires  the  mercha 
dise  to  be  consigned ;  and  whenever  such  application  and  entry  sh 
be  made,  the  original  invoice  presented  by  the  consignee  at  the  pc 
of  first  arrival  shall  be  forwarded,  with  a  copy  of  the  transportati( 
entry,  to  the  collector  at  the  port  of  destination ;  and  a  copy  of  su 
invoice  shall  be  retained  on  file  at  the  port  of  first  arrival.  T 
original  invoice  so  forwarded  shall  be  treated  as  the  only  invoi 
of  the  merchandise  upon  which  entry  shall  be  made  at  the  port 
destination,  and  the  person  making  such  entry  shall  be  held  respo 
sible  for  the  statements  contained  therein  in  the  same  manner  as 
the  merchandise  had  been  originally  consigned  to  him:  Provide 
however,  That  the  privileges  herein  conferred  shall  not  extend 
any  merchandise  the  duties  upon  which,  or  any  portion  thereof,  d 
pend  upon  the  value  of  such  merchandise:  And  provided  furth< 
That  such  privilege  shall  be  granted  only  in  cases  where  no  part 
the  merchandise  shall  have  been  landed  prior  to  entry  for  immedia 
transportation  'as  aforesaid.     (24  Stat.  414.) 

The   provisions  of  the    Immediate  Transportation   Act,    mentioned    in    a 
amended  by  this  section,  are  set  forth  ante,  §§  5695-5698,  5700,  5702. 

§  5704.  (Act  June  10,  1880,  c.  190,  §  9.)     Transportation  of  mc 
chandise  landed  ten  days,  prohibited. 

No  merchandise  shall  be  shipped  under  the  provisions  of  th 
act  after  such  merchandise  shall  have  been  landed  ten  days  fro 
the  importing  vessel,  and  merchandise  not  entered  within  such  tin 
shall  be  sent  to  a  bonded  warehouse  by  the  collector  as  unclaime 
and  held  until  regularly  entered  and  appraised.  (21  Stat.  175.) 
See  notes  to  section  1  of  this  act,  ante,  §  5695. 

§  5705.  (Act  June  8,  1896,  c.  371,  §  1.)  Special  delivery  and  aj 
praisement  of  imported  articles  of  limited  value  and  weight. 
Articles,  not  merchandise  intended  for  sale,  not  exceeding  fii 
hundred  dollars  in  value,  imported  in  packages  not  exceeding  or 
hundred  pounds  in  weight,  in  vessels  of  the  United  States,  may  1 
specially  delivered  to  and  appraised  at  the  public  stores,  and  the  ei 
try  thereof  liquidated  by  the  collector  under  such  regulations  as  tl 
Secretary  of  the  Treasury  may  prescribe,  and  after  such  appraise 
ment  and  liquidation  may  be  delivered,  upon  payment  of  the  liqu 
dated  duties  under  the  bond  provided  for  in  this  Act,  to  exprei 
companies  or  other  duly  incorporated  inland  carriers  bonded  for  tl 
transportation  of  appraised  or  unappraised  merchandise  between  tl 
several  ports  in  the  United  States:  Provided,  That  not  more  tha 
one  such  consignment  to  one  ultimate  consignee  from  the  same  coi 
signor  shall  be  imported  in  any  one  vessel:  And  provided.  That  tli 
original  appraisement  of  and  liquidation  of  duties  on  such  importJ 
tions  shall  be  final  against  the  owner,  importer,  agent,  or  consigne 
except  in  the  case  of  manifest  clerical  errors,  as  provided  for  in  se< 
tion  twenty-four  of  the  Act  of  June  tenth,  eighteen  hundred  an 
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lety:    Provided,   That  nothing  contained  in  this  Act  shall   apply 
explosives,  or  any  article  the  importation  of  which  is  prohibited  by 
^.    (29  Stat.  263.) 

This  and  the  three  sections  next  following  were  an  act  to  expedite  the  de- 
livery of  imported  parcels  and  packages  not  exceeding  five  hundred  dollars 
in  value,  cited  above. 

The  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  24,  26  Stat. 
140,  mentioned  in  this  section,  was  superseded  by  the  Payne-Aldrich  Tariff 
Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  103,  which  was  superseded  by  the 
rnderwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  III,  G,  post,  §  5718. 

5706.  (Act  June  8,  1896,  c.  371,  §  2.)     Carriers  to  be  responsible; 
return  of  unclaimed  packages. 

Such  express  companies  or  other  inland  carriers  shall  be  re- 
onsible  to  the  United  States  under  bond  for  the  safe  delivery- 
such  articles  to  the  ultimate  consignee:  Provided,  That  if  any 
Lckage  shall  not  be  delivered  to  the  ultimate  consignee  by  the 
:press  company  or  other  inland  carrier,  and  shall  be  returned 
the  collector  of  the  port  where  such  articles  are  entered  under 
e  provisions  of  this  Act  within  ninety  days  from  the  date  of  im- 
)rtation  intact,  the  collector  shall  take  charge  of  such  package  and 
spose  of  it  as  unclaimed  merchandise,  and  the  duties,  including 
Iditional  duties,  if  any,  under  section  seven  of  the  Act  of  June  tenth, 
ghteen  hundred  and  ninety,  paid  shall  be  refunded  by  the  Secre- 
ry  of  the  Treasury  out  of  any  moneys  in  the  Treasury  not  other- 
ise  appropriated;  and  the  express  company  or  other  inland  car- 
ers shall  be  relieved  of  any  liability  therefor  under  its  bond;  and 
^fore  any  express  company  or  other  inland  carrier  shall  be  per- 
itted  to  receive  and  transport  any  such  articles  they  shall  become 
Dund  to  the  United  States  in  such  bonds,  in  such  form  and  amount, 
id  with  such  conditions  not  inconsistent  with  law  as  the .  Secretary 
I  the  Treasury  may  require.     (29  Stat.  263.) 

The  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  7,  26  Stat. 
134,  mentioned  in  this  section,  was  amended  by  the  Payne-Aldrich  Tariff 
Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  95,  which  was  amended  and  superseded 
by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  III,  I,  ante,  §  5527. 

5707.  (Act  June  8,  1896,  c.  371,  §  3.)  Merchandise  to  be  corded 
and  sealed;  record. 

Articles  transported  under  the  provisions  of  this  Act  shall  be  corded 
tid  sealed  in  such  manner  as  shall  from  time  to  time  be  prescribed 
y  the  Secretary  of  the  Treasury;  and  the  collector  of  the  port  of 
rst  arrival  shall  retain  in  his  office  a  permanent  record  of  such  mer- 
iiandise  so  forwarded.     (29  Stat.  263.) 

5708.  (Act  June  8,  1896,  c.  371,  §  4.)  Consignment  to  carrier; 
invoice;  delivery;  increased  duty  on  rcliquidation;  change  of 
destination. 

Such  packages  may  be  consigned  to  and  entered  by  the  agents 
f  the  express  company  or  other  inland  carrier  or  steamship  com- 
any,  who  shall  at  the  time  of  entry  state  the  ultimate  consignee, 
nd  in  all  cases  where  a  certified  or  other  invoice  is  now  re- 
uired  by  law  such  invoice  may  be  attached  to  or  inclosed  in  the 
ackage,  under  such  regulations  as  the  Secretary  of  the  Treasury 
lay  prescribe ;  and  the  delivery  of  such  articles  to  the  express  com- 
any  or  other  inland  carrier  shall  not  be  delayed  because  of  the 
onarrival  of  the  triplicate  invoice,  but  the  ultimate  consignee  shall 
e  liable  for  any  increased  duty  found  due  on  rcliquidation,  if  any, 
fter  receipt  of  said  merchandise  from  the  express  company  or  other 
iland  carrier  or  steamship  company  making  entry  under  this  Act; 
nd  the  provisions  of  section  twenty-eight  hundred  and  fifty-seven, 
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Revised  Statutes,  shall  not  apply  to  importations  under  this  Act. 

Stat.  263.) 

R.  S.  §  2857,  mentioned  in  this  section  and  set  forth  ante,  f  5543,  relate 
the  entry  of  merchandise,  where,  from  a  change  of  destination  after  pro" 
tion  of  the  invoice  thereof  to  the  consul  or  other  officer,  the  triplicate  trans 
ted  to  the  collector  of  the  port  to  which  such  merchandise  was  originally 
tined  is  not  received  at  the  port  where  it  actually  arrives. 

§  5709.  (R.  S.  §  2999.)  Special  agents  in  foreign  territory. 

For  the  purpose  of  better  guarding  against  frauds  upon  the  r 
enue  on  foreign  merchandise  transported  between  the  ports  of 
Atlantic  and  those  of  the  Pacific  overland  through  any  foreig-n  te 
tory,  the  Secretary  of  the  Treasury  may  appoint  special  sworn  age 
as  inspectors  of  the  customs,  to  reside  in  such  foreign  territory  wh 
such  merchandise  may  be  landed  or  embarked,  with  power  to  sup 
intend  the  landing  or  shipping  of  all  merchandise,  passing  coast>^ 
between  the  ports  of  the  United  States  on  the  Pacific  and  the  Atlan 
It  shall  be  their  duty,  under  such  regulations  and  instructions  as  i 
Secretary  of  the  Treasury  may  prescribe,  to  guard  against  the  p 
petration  of  frauds  upon  the  revenue.  The  compensation  paid 
such  inspectors  shall  not  in  the  aggregate  exceed  five  thousand  d 
lars  per  annum. 

Act  March  28,  1854,  c.  30,  §  5,  10  Stat.  272. 


CHAPTER  EIGHT 
Payment 

See.  Sec. 

5710.  Duties,  how  payable.  5715.  Refunding   duties    paid;     resti 

5711.  Certified    checks    receivable    for  tions. 

duties  and  internal  taxes.  5716.  Regulations. 

5712.  Certified  checks  receivable  for  all      5717.  Reports  to  Congress;    appeals 

public  dues.  Supreme  Court. 

5713.  Disposal    of   moneys   paid   under      5718.  Refunding   overpayments    of   ( 

protest.  ties;    correction  of  errors; 

5714.  Settlements  conclusive  after  one  port  to  Congress. 

year.  5719.  Judgments,  how  payable. 

§  5710.  (R.  S.  §  3009,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1 
Duties,  how  payable. 
All  duties  upon  imports  shall  be  collected  in  ready  money,  ai 
shall  be  paid  in  coin  or  coin  certificates  or  in  United  States  not( 
payable  on  demand,  authorized  to  be  issued  prior  to  the  twenty-fif 
day  of  February,  one  thousand  eight  hundred  and  sixty-two,  and  1 
law  receivable  in  payment  of  public  dues. 

Act  March  2,  1833,  c.  55,  |  3,  4  Stat.  630.  Act  Aug.  6,  1846,  c.  84,  §  1, 
Stat.  53.  Act  Feb.  25,  1862,  c.  33,  §  5,  12  Stat.  346.  Act  Feb.  27,  1877, 
69,  §  1,  19  Stat.  247. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  insert! 
after  the  words  **paid  in  coin"  the  words  "or  coin  certificates,"  as  set  foi 
here,  by  Act  Feb.  27,  1877,  c.  69,  §  1,  cited  above. 

Provisions  prescribing  what  currency  shall  be  used  in  the  payment  of  duti 
and  other  debts  to  the  United  States  were  made  by  R.  S.  §  3473,  post,  §  63" 

The  application  of  the  coin  paid  for  duties  was  prescribed  by  R.  S.  §  361 
post,  §  6810. 

Gold  certificates  issued  on  deposit  of  gold  coin,  authorized  by  the  Curren 
Act  of  March  14,  1900,  c.  41,  were  made  receivable  for  customs,  taxes,  a] 
all  public  dues,  by  section  6  of  that  act,  post,  §  6567. 

Certificates  issued  on  deposit  of  silver  dollars,  authorized  by  the  Bland-J 
lison  Coinage  of  Silver  Act  of  Feb.  28,  1878,  c.  20,  were  made  receivable  1 
customs,  taxes,  and  all  public  dues,  by  section  3  of  that  act,  post,  §  6454. 

Treasury  notes  issued  in  payment  for  purchases  of  silver  under  the  Sherm 
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Purchase  of  Silver  Act  of  July  14,  1890,  c.  708,  were  made  receivable  for  cus- 
toms, taxes,  and  all  public  dues,  by  section  2  of  that  act,  post,  §  6475. 

Certilied  checks  were  made  receivable  for  duties,  etc.,  by  Act  March  2,  1911, 
c.  191,  S  1,  post,  S  5711. 

^  Notes  of  Decisions 


Accrual  of  duties. 

Medium   of  payment. 

What  constitutes  payment. 

Obligation   to   pay  duties. 

Lien   for  duties. 

Nature  of  action   to  enforce  payment 

Evidence    and    trial. 

Powers   of    collector. 
Disposal   of  payments. 
Bonds    for    duties. 

Decisions    under   former   acts. 

.  Accrual  of  duties^— The  duties  ac- 
le  at  the  time  of  the  arrival  of  the 
ods  at  their  proper  port  of  entry,  and 
t  at  the  time  of  the  subsequent  en- 
^  at  the  custom  house.     Meredith  v. 

S.  (1839)  13  Pet.  486,  493,  10  L. 
.  258;  U.  S.  V.  Lindsey  (C.  C.  1812) 
d.  Cas.  No.  15,603;  Same  v.  Lyman 
.  C.  1818)  Fed.  Cas.  No.  15,647;    U. 

V.  Cobb    (C.  C.   1892)   11  Fed.  76; 

S.  v.  Dodge  (D.  C.  1865)  Fed.  Cas. 
.  14,973. 

>utie8  accrue  when  the  goods  are  im- 
rted,  though  brought  in  as  prize. 
Lnce  V.  U.  S.  (C.  C.  1814)  Fed.  Cas. 
..  11,425. 

!.  Medium  of  payment.— A  collector  of 
atoms  must  take  genuine  money  or 
tes,  and  he  must  keep  a  register  of 

treasury  notes  received  and  from 
lom  received,  and  if  any  prove  to  be 
iinterfeit,  he  has  a  remedy  in  his 
n  name  or  the  name  of  the  govern- 
nt  for  the  amount  against  the  person 
lo  paid  them  in,  and  a  collector  re- 
ving  treasury  notes  in  payment  for 
ties,  which  were  canceled  by  him  and 
:erward8  stolen  or  lost  and  altered, 
i  then  received  by  him  again  in  pay- 
out for  other  duties,  is  responsible  to 
3  government  for  the  amount  thereof. 

S.  V.  Morgan  (1850)  11  How.  154, 
^,  13  L.  Ed.  643. 

I.  What  constitutes  payment.  —  Pay- 

*nt  of  duties  into  the  state  treasury  or 
the  Confederate  government,  on 
ods  imported  at  a  place  entirely  in 
atrol  of  the  Rebel  forces  during  the 
r  of  the  Rebellion,  will  not  discharge 
i  duties.  U.  S.  v.  Pensacola  &  G.  R. 
.  (C.  C.  1870)  Fed.  Cas..  No.  16,028; 
me  V.  Sefenteen  Packages,  etc.  (D.  C. 
58)  Fed.  Cas.  No.  16,256.  CONTRA, 
;  Snodgrass  ▼.  Adams  (1874)  26  La. 
in.  235. 

k  Obligation  to  pay  duties^— Duties 
e  on  goods  imported  constitute  a 
rsonal  debt  due  the  United  States 
►m  the  importer,  although  there  ex- 
8  a  lien  on  the  goods  and  a  bond 
•  the  payment  of  the  duties.  Mere- 
fa  V.  U.  S.  (1839)  38  U.  S.  (13  Pet.) 
8,  10  L.  Ed.  258;  U.  S.  v.  Cobb  (O. 
1882)  11  Fed.  76. 
rbe  forfeiture  and  sale  by  the  United 
ates  of  imported  goods  for  tinder- 
luation  under  the  provisions  of  sec- 


tion 5527,  ante,  does  not  relieve  the 
importer  from  liability  for  the  duty 
thereon,  so  as  to  entitle  him  to  a  re- 
turn of  the  duty  paid.  The  obligation 
to  pay  the  duty  is  incurred  by  the  act 
of  importation,  and  the  importer  is 
not  relieved  from  such  obligation  by 
the  violation  of  a  different  provision  of 
the  customs  law,  although  he  thereby 
incurs  as  a  penalty  a  forfeiture  of  the 
entire  importation.  U.  S.  v.  One  Case 
Paintings,  Engravings,  and  Manufac- 
tures of  Metal  (1900)  99  Fed.  426,  39 
C.  C.  A.  586. 

Duties  are  due,  although  the  goods, 
for  any  reason,  had  never  come  into 
the  hands  of  the  customs  officers,  or 
the  statute  proceedings  had  never  been 
instituted,  or  through  accident,  mis- 
take, or  fraud  no  duties  or  short  du- 
ties have  been  paid,  and  the  importer 
is  not  discharged  from  his  debt  by  the 
delivery  to  him  of  the  goods  without 
payment.  U.  S.  v,  Cobb  (C.  C.  1882) 
11  Fed.  76. 

The  fact  that  dutiable  goods  were  al- 
lowed by  the  customs  officers  to  pass 
through  the  custom  house  without  pay- 
ment of  duties  will  not  relieve  the  im- 
porter from  liability  to  action  for  such 
duties.  U.  S.  v.  Koblitz  (C.  C.  1882) 
15  Fed.  900. 

The  United  States  may  maintain  an 
action  to  recover  the  duties  unpaid 
upon  merchandise,  which  was  subject 
to  the  payment  of  duties,  but  upon 
which  none  were  paid  by  the  importers, 
who  procured  it  to  be  entered  and  de- 
livered to  them  by  means  of  false  and 
fraudulent  representations  to  the  sec- 
retary of  the  treasury  that  the  mer- 
chandise was  imported  for  the  use  of 
the  United  States,  which  induced  that 
officer  to  issue  a  permit  for  entry  free 
of  duty.  U.  S.  V.  Boyd  (C.  C.  1885) 
24  Fed.  690,  judgment  reversed  Boyd 
V.  U.  S.  (1886)  6  Sup.  Ct  524,  116  U. 
S.  616,  29  L.  Ed.  746. 

There  is*  no  authority  for  the  prac- 
tice of  the  Treasury  Department  to 
exact  duties  when  forfeiture  prevails 
only  in  those  cases  which  arise  under 
section  5527,  ante,  and  not  in  other 
customs  revenue  cases  involving  for- 
feiture.    (1902)  24  Op.  Atty.  Gen.  1. 

Regular  duties  may  be  exacted  on 
an  importation  of  foreign  goods,  not- 
withstanding the  goods  have  been  seiz- 
ed and  forfeited  for  a  violation  of  sec- 
tion 5526,  ante,  and  the  whole  of  the 
proceeds  from  their  sale  applied  to  the 
use  of  the  United  States.     Id. 

As  to  interest  on  duties,  see  note 
under  §  5595,  ante. 

5.  Lien  for  duties — See  8  5760.  post, 
as  to  transfers  of  gooa». 

The  lien  on  imported  goods  for  du- 
tiea  is  relinquished  by  the  taking  of  a 
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bond  and  security  therefor.  Gonard  ▼. 
Pacific  Ins.  Oo.  (1832)  31  U.  S.  (6 
Pet)  262,  8  L.  Ed.  392;  U.  S.  v.  Mur- 
doch (O.  C.  1824)  Fed.  Gas.  No.  15,- 
836;  Dias  v.  Bouchaud  (N.  Y.  1843) 
10  Paige,  445. 

The  lien  for  duties  on  imported  goods 
cannot  be  enforced  by  libel  in  the  ad- 
miralty, as  the  revenue  jurisdiction  of 
the  district  courts,  proceeding  in  rem, 
is  confined  to  seizures  for  forfeitures 
under  the  laws  of  impost,  etc.  U.  S. 
V.  Three  Hundred  and  Fifty  Ghests  of 
Tea  (1827)  25  U.  S.  (12  Wheat)  48T, 
6  L.  Ed.  702. 

The  United  States  having  a  lien  on 
goods  imported  for  the  payment  of  the 
duties,  and  being  entitled  to  a  virtual 
custody  of  them,  from  the  time  of  their 
arrival  in  port,  until  the  duties  are 
paid  or  secured,  any  attachment  by  a 
state  oflScer  is  an  interference  with 
such  lien  and  right  of  custody,  and,  be- 
ing repugnant  to  the  laws  of  the  Unit- 
ed States,  is  void.  Harris  v.  Dennie 
(1830)  3  Pet  292,  304,  7  L.  Ed.  683. 

The  lien  of  the  United  States  for 
duties  is  restricted  to  the  specific 
goods  on  which  the  duties  have  ac- 
crued. The  government  has  no  gen- 
eral lien  on  merchandise,  the  property 
of  the  importer,  for  duties  due  by  him 
on  other  importations.  Harris  v.  Den- 
nie (1830)  28  U.  S.  (3  Pet)  292,  7  L. 
Ed.  683;  Howland  v.  Harris  (G.  G. 
1827)  Fed.  Gas.  No.  6.794;  Hodges  v. 
Harris  (1828)  23  Mass.  (6  Pick.)  360; 
Dennie  v.  Same  (1830)  26  Mass.  (9 
Pick.)  364. 

No  creditor  can,  by  attachment,  take 
goods  out  of  the  possession  of  the 
United  States  until  the  duties  are  paid 
or  secured.  Gonard  v.  Pacific  Ins.  Co. 
(1832)  6  Pet  262,  280,  8  L.  Ed.  392. 

Imported  goods  may  pass  by  sale, 
though  duties  are  due  thereon.  They 
are  not  liable  for  other  duties  due  from 
the  consignee,  but  only  for  the  duties 
due  on  such  goods.  Howland  v.  Har- 
ris  (G.  G,  1827)   Fed.  Gas.  No.  6,794. 

The  United  States  is  not  deprived  of 
its  lien  for  duties  unpaid  by  an  ad- 
verse decision  on  an  information  in 
rem  on  a  seizure  for  an  alleged  viola- 
tion of  law.  U.  S.  V.  Five  Hundred 
Boxes  of  Pipes  (D.  G.  1870)  Fed. 
Gas.  No.  15,116. 

6.  Nature  of  action  to  enforce  pay* 
ment.'— Bill  by  United  States  to  recov- 
er for  fraud  difference  between  duties 
paid  and  those  which  should  have  been 
paid  must  conform  to  general  rule  of 
pleading  where  recovery  is  sought  for 
fraud.  U.  S.  v.  Sherman  &  Sons  Go. 
(1915)  35  Sup.  Gt  520,  237  U.  S.  146, 
59  L.  Ed.  883. 

The  United  States  may  maintain  as- 
sumpsit for  duties  not  bonded.  U.  S. 
V.  Lyman  (G.  G.  1818)  Fed.  Gas.  No. 
15,647;  Same  v.  Howland  (G.  G.  1824) 
Fed.  Gas.  No.  15,406. 

Debt  lies  against  the  importer  for 
duties  on  smuggled  goods;  also  where 
short  duties  only  have  been  paid.     U. 
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S.  V.  Lyman   (O.  0.  1818)   Fed.   < 
No.  15,647. 

In  such  cases  an  information  of  d 
or  an  information  in  the  nature  o 
bill  of  discovery  and  account,  is  a  pi 
er  remedy.    Id. 

Duties  are  a  personal  debt  aga 
the  importer  which  nmy  be  collet 
by  civil  action.  U.  S.  v.  George  (O 
1869)  Fed.  Gas.  No.  15,198. 

An    Importer    who    offera    for    i 
goods  entered  free  of  duty  as  sea  eU 
is  liable  to  an  action  of  debt  for 
duties.    In  re  An  Ullage  Box  of  Su 
(D.  G.  1836)  Fed.  Gas.  No.  14,324 

7.  —  Evidence  and  trial.^The 
ceipt  of  a  collector  acknowledging  i 
ment    is    only    prima    fade    evidei 
Johnson   v.   U.   S.    (G.   O.   1830)    I 
Gas.  No.  7.419. 

In   an  action  to  recover  duties, 
burden  of  proof  is  on  the  governm 
to   show   that  defendant   imported 
articles  without  payment  of  the  di 
and  also  to  show  the  quantity  so 
ported  by  him,  and  this  must  be  d 
by   a  fair   preponderance   of   evidei 
U.  S.  V.  Koblitz  (O.  G.  1882)  15  I 
900. 

The  provision  in  Gustoms  Admi: 
trative  Act  (section  5595,  ante)  t 
the  decision  of  the  collector  of  c 
toms  as  to  duties  "shall  be  final  i 
conclusive,"  unless  the  duties  are  i 
under  protest,  and  proceedings  brou 
for  their  recovery  before  the  bo 
of  general  appraisers,  does  not 
quire  that  on  an  action  by  the  g 
ernment  for  unpaid  duties  the  impoi 
should  be  limited  to  the  proceedi 
prescribed  in  said  section.  He  may 
fend  on  the  ground  that  the  assc 
ment  in  question  was  illegal.  U. 
V.  Tiffany  (G.  G.  1905)  137  B 
971,  judgment  reversed  Same  v.  1 
fany  &  Go.  (1906)  151  Fed.  473, 
G.  G.  A.  11. 

In  an  action  against  an  importer 
unpaid  duties,  the  Gircuit  Gourt  ] 
ample  power  to  suspend  the  trial  ^ 
til  the  importer,  by  payment  of  the  < 
ties  assessed,  may  put  himself  in  pc 
tion  to  try  the  question  as  to  clasfi 
cation  of  the  goods  before  the  Boi 
of  General  Appraisers.  U.  S.  v.  1 
fany  &  Go.  (1907)  153  Fed.  969, 
G.  G.  A.  81;  Id.   (1907)  154  Fed.  7 

8.  Powers  of  collector^— Tffe  collec 
cannot  bind  the  government  by  i 
acts  beyond  or  contrary  to  the  anth( 
ity  given  him  by  law.  Johnson  v. 
S.  (G.  G.  1830)  Fed.  Gas.  No.  7,418 

9.  Disposai  of  payments.— All  dut 
paid  to  a  collector  must  be  placed 
the  credit  of  the  Treasurer  of  \ 
United  States.  (1896)  21.  Op.  At 
Gen.  345. 

10.  Bonds  for  duties^-As  to  inters 
on  bonds  for  duties,  see  f  1601,  an 

Act  March  2,  1799,  §  65  (1  St 
627),  in  relation  to  granting  judgmc 
on  motion  in  suits  on  bonds  to  t 
United   States  for  duties,  was  pasfl 
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r  the  purpose  of  interdicting  a  party 
>m  proceeding  for  the  purpose  of 
tre  delay,  but  such  act  does  not  pre- 
at  a  party  from  setting  up  any  good 
tense  to  the  suit  founded  upon  real 
d  substantial  merits.  Ex  parte  Da- 
Dport  (1832)  31  U.  S.  (6  Pet)  661, 
L.  Ed.  537. 

Under  Duty  Act  1799,  (  65,  where  a 
nd  has  been  given  for  duties,  and 
rors  in  the  calculation  thereof  are 
eged  in  affidavits,  at  the  first  term 
which  suit  has  been  brought  on  the 
Dd,  a  delay  of  one  term  is  allowed 
r  examination  and  corrections,  and, 
lere  there  is  a  real  defense  to  the 
im  on  the  bond,  an  opportunity  to 
tain  evidence  by  a  continuance  must 
given.  Ex  parte  U.  S.  (1834)  33 
a  (8  Pet.)  700,  8  L.  Ed.  1094. 
i  bond  was  given  for  duties,  at  the 
le  of  importation,  conditioned  that 
B  importer  should  pay  $425— that 
ng  the  estimated  duty  based  on  the 
'oice — or  the  amount  which  should 
subsequently  ascertained  to  be  due, 
that  he  should  within  three  years 
thdraw  and  export  them,  or  trans- 
rt  them  to  a  Pacific  port  The  es- 
lated  duty  was  paid  on  the  with- 
Lwal  of  the  goods,  but  it  proved  to 
less  than  the  duty  which  was  after- 
rds  regularly  liquidated.  In  a  suit 
B.inst  the  surety  for  the  balance, 
d,  that  the  payment  of  the  estimat- 
duty  was  one  of  the  alternative  con- 
ions  of  the  bond,  and  that  its  per- 
mance  discharged  the  surety,  but 
it  the  importer's  liability  for  the  du- 
was  not  affected.  Dumont  v.  U.  8. 
J78)  98  U.  S.  142,  25  L.  Ed.  65. 
Sureties  of  an  insolvent  debtor,  in  a 
id  for  duties  to  the  United  States, 
i  not  entitled  to  judgment  against 
>ir  principal  at  the  first  term.  Johns 
Brodhag  (C.  O.  1804)  Fed.  Gas.  No. 
62. 

Vhere  goods  are  shipped  in  the  im- 
rter's  vessel,  consigned  to  a  person 
io  gave  bonds  for  the  duties,  the  in- 
Ice  showing  the  goods  to  be  the 
)perty  of  the  importer,  the  sureties 
the  consignee  cannot  recover  from 
;  importer  the  amount  paid  by  them, 
ilds  V.  Shoemaker  (O.  O.  1806)  Fed. 
8.  No.  2,681. 

[n  a  several  action  against  one  of 
B  obligors  in  a  joint  and  several 
Qd  given  for  duties,  it  is  no  objection 
It  a  co-obligor  has  been  taken  in  ex- 
adon  on  a  judgment  on  the  same 
Dd,  and  discharged  under  Act  June 
1798,  c.  66.  Hunt  v.  U.  S.  (0.  O. 
12)  Fed.  Gas.  iNo.  6,900. 
k  bond  for  duties  in  the  alternative 
ly  be  discharged  by  payment  of  the 
m  named  in  the  condition,  though 
IS  than  the  duties.  U.  S.  v.  Thomp- 
D  (C.  C.  1813)  Fed.  Gas.  No.  16,486. 
Only  the  owner  or  consignee,  or  his 
ent  or  factor,  can  enter  and  bond 
ods  at  the  customhouse.  A  subpur- 
aser,  after  importation,  has  no  such 
i:ht;  and  the  collector  has  no  author- 
r  to  receive  the  bond  of  any  person 
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except  those  legally  entitled  to  enter 
the  goods.  U.  S.  v.  Lyman  (G.  G. 
1818)   Fed.  Gas.  No.  15,647. 

A  surety  on  a  customhouse  bond, 
after  paying  it,  has  the  same  priority 
as  the  United  States  against  the  estate 
of  his  principal  in  the  hands  of  an  as- 
signee. U.  S.  V.  Hunter  (G.  G.  1828) 
Fed.  Gas.  No.  15,426;  Dias  v.  Bouch- 
aud  (N.  Y.  1841)  3  Edw.  Gh.  485. 

Where  a  consignee  gives  bond  for 
duties  under  the  act  of  1799,  and  fails 
to  pay  them,  the  United  States  has  no 
remedy  against  the  owner  for  whom 
the  consignee  acts  as  agent  or  trustee. 
Knox  V.  Devens  (G.  G.  1829)  Fed. 
Gas.  No.  7,905. 

Unless  the  owner  requested  him  to 
sign  the  bond,  remedy  is  against  con- 
signee only.     Id. 

The  cancellation  of  a  bond  for  duties 
without  receiving  payment  in  conni- 
vance with  the  debtor,  is  void.  John- 
son V.  U.  S.  (G.  G.  1830)  Fed.  Gas. 
No.  7,419. 

It  is  no  defense  to  a  bond  for  cus- 
toms duties  that  it  was  given  by  the 
obligors,  without  knowledge  of  an  al- 
leged defense,  arising  from  delay  in 
demanding  payment  U.  S.  v.  McKew- 
an  (G.  G.  1859)  Fed.  Gas.  No.  15,692. 

The  bond  given  by  the  importers,  in 
which  they  expressly  stipulate  to  pay 
the  amount  which  might  be  found  due 
upon  the  final  liquidation  of  the  entry 
over  and  above  the  amount  of  the  es- 
timated duties  already  paid,  is  a  dis- 
tinct notice  to  them  that  a  further  ad- 
justment of  the  duties  on  the  entry 
was  to  be  made,  and  that  they  might 
be  called  upon  for  a  further  payment 
U.  S.  V.  Gobb  (G.  G.  1882)  11  Fed.  76. 

Mere  delay  by  the  officers  of  the  gov- 
ernment in  selling  as  directed  would 
not  discharge  the  surety;  but  where, 
upon  goods  advertised  for  sale  at  a 
regular  quarter  day,  the  secretary  of 
the  treasury,  at  the  request  of  a  pur- 
chaser, directed  a  postponement  of  the 
sale,  without  the  surety's  consent,  the 
latter  was  discharged.  U.  S.  v.  De 
Visser  (D.  G.  1882)  10  Fed.  642. 

Where  a  surety  in  a  bond  for  the  pay- 
ment of  duties  to  the  United  States  on 
goods  imported,  a  third  person  being 
the  real  .owner,  pays  the  bond,  he  may 
maintain  assumpsit  against  his  co-obli- 
gor. Sluby  V.  Champlin  (N.  Y.  1809) 
4  Johns.  461. 

Under  the  act  to  establish  the  judi- 
cial courts  of  the  United  States  (Act 
Sept  24.  1789,  c  20,  f§  9,  11),  pro- 
viding  that  the  courts  of  the  several 
states  shall  have  jurisdiction  concur- 
rent with  the  United  States  courts  of 
all  suits  at  common  law,  in  which  the 
United  States  is  plaintiff,  the  supreme 
court  of  this  state  has  jurisdiction  of 
an  action  of  debt  by  the  United  States, 
on  a  bond  given  to  the  collector  of  cus- 
toms, conditioned  for  the  payment  of 
duties  on  certain  imports.  U.  S.  v. 
Dodge  (N.  Y.  1817)  14  Johns.  95. 

The  release  of  one  surety  in  a  cus- 
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tom-house  bond  by  the  secretary  of  the 
treasury,  pursuant  to  an  act  of  con- 
gress, with  the  consent  of  the  other 
surety,  is  inoperative  unless  it  be 
shown  that  all  the  requirements  of  the 
act  of  congress  have  been  complied 
with;  recital  of  the  facts  in  the  re- 
lease is  not  evidence  of  such  compli- 
ance. Bouchaud  v.  Dias  (N.  Y.  1846) 
3  Denio,  238. 

The  surety  on  a  custom-house  bond, 
if  he  pay  the  same,  has  no  preference 
where  his  principal  absconds,  unless 
the  principal  has  made  an  assignment 
or  has  been  attached  or  declared  bank- 
rupt Gallagher  y.  Davis  (Pa.  1800)  2 
Yeatcs,  648. 

The  surety  on  a  custom-house  bond 
who  has  paid  his  piincipal's  debt  to  the 
United  States  cannot  bring  an  action 
against  his  principal  after  his  discharge 
under  the  United  States  bankrupt  law 
of  April  4,  1800,  but  he  is  entitled  to 
preference  out  of  the  estate  of  the 
bankrupt  Reed  v.  Emory  (Pa.  1815) 
1  Serg.  &  R.  339. 

A  surety  on  a  customhouse  bond  who 
has  paid  it  is  not  entitled  to  be  sub- 
rogated to  the  rights  of  the  United 
States  as  against  his  cosurety,  so  as  to 


give  his  demand  for  contribution  a  pr< 
erence  over  other  creditors  of  the  i 
surety.      Bank    of    South    Carolina 
Adger  (S.  C.  1835)  2  HiU,  Eq.  262. 

Where  A.  gives  his  bond  for  dut 
on  goods  imported  into  the  Unit 
States  for  B.,  the  importer,  and  B. 
not  bound  in  the  bond,  if  A.  dischan 
the  bond,  it  seems  that  he  cannot 
placed  in  the  condition  of  the  Unii 
States,  as  to  priority,  in  a  claim  agaii 
A.,  under  the  law  of  Congr^s.  End< 
Y.  Brune  (Va.  1826)  4  Rand.  438. 

II. Decisions  under  former  ac 

—See  Olney  v.  Arnold  (1796)  3  U. 
(3  Dall.)  308,  1  L.  Ed.  614;  Me 
dith  v.  U.  S.  (1839)  38  U.  S.  (13  Pe 
486,  10  L.  Ed.  258;  U.  S.  v.  PresI 
(C.  C.  1824)  Fed.  Cas.  No.  16,0) 
Same  v.  Howell  (C.  C.  1826)  Fed.  C 
No.  15,405;  Johnson  v.  U.  S.  (C. 
1830)  Fed.  Cas.  No.  7,419;  U.  S. 
Williams  (D.  0.  1830)  Fed.  Cas,  1 
16,724;  Same  v.  Linn  (D.  C.  18c 
Fed.  Cas.  No.  15,605;  (1837)  3  ( 
Atty.  Gen.  279;  Jones  v.  Moore  ( 
Y.  1833)  1  Edw.  Ch.  632;  Morton 
Ludlow  (N.  Y.  1835)  5  Paige,  519, 
firming  (N.  Y.  1833)  1  Edw.  Oh.  6 


§  5711.  (Act  March  2,  1911,  c.  191,  §  1.)  Certified  checks  receh 
ble  for  duties  and  internal  taxes. 
It  shall  be  lawful  for  collectors  of  customs  and  of  internal  re 
enue  to  receive  for  duties  on  imports  and  internal  taxes  cer 
fied  checks  drawn  on  national  and  State  banks,  and  trust  coi 
panics  during  such  time  and  under  such  regulations  as  the  Seci 
tary  of  the  Treasury  may  prescribe.  No  person,  however,  who  m 
be  indebted  to  the  United  States  on  account  of  duties  on  imports 
internal  taxes  who  shall  have  tendered  a  certified  check  or  checks 
provisional  payment  for  such  duties  or  taxes,  in  accordance  with  t 
terms  of  this  Act,  shall  be  released  from  the  obligation  to  make  ul 
mate  payment  thereof  until  such  certified  check  so  received  has  be 
duly  paid ;  and  if  any  such  check  so  received  is  not  duly  paid  by  tl 
bank  on  which  it  is  drawn  and  so  certifying,  the  United  States  sha 
in  addition  to  its  right  to  exact  payment  from  the  party  originally  i 
debted  therefor,  have  a  lien  for  the  amount  of  such  check  upon  J 
the  assets  of  such  bank;  and  such  amount  shall  be  paid  out  of  i 
assets  in  preference  to  any  or  all  other  claims  whatsoever  against  sa 
bank,  except  the  necessary  costs  and  expenses  of  administration  ai 
the  reimbursement  of  the  United  States  for  the  amount  expended 
the  redemption  of  the  circulating  notes  of  such  bank.    (36  Stat.  96f 

This  was  an  act  to  authorize  the  receipt  of  certified  checks  for  duties  on  ii 
ports  and  internal  taxes,  etc.  It  was  amended  by  Act  March  3,  1913,  c.  U 
post,  §  5712. 

Section  2  of  this  act  provided  that  it  should  be  effective  on  and  after  Jui 
1,  1911. 

§  5712.  (Act  March  3,  1913,  c.  119.)  Certified  checks  rcceivab 
for  all  public  dues. 
It  shall  be  lawful  for  collecting  officers  to  receive  certified  ched 
drawn  on  national  and  State  banks  and  trust  companies,  during  sitf 
time  and  under  such  regulations  as  the  Secretary  of  the  Treasur 
may  prescribe,  in  payment  for  duties  on  imports,  internal  taxes,  an 
all  public  dues,  including  special  customs  deposits;  and  the  Act  o 
March  second,  nineteen  hundred  and  eleven,  entitled  "An  Act  to  au 
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>rize  the  receipt  of  certified  checks  for  duties  on  imports  and  in- 
Tial  taxes,"  is  hereby  amended  accordingly.    (37  Stat.  733.) 

This  was  an  act  to  extend  the  authority  to  receive  certified  checks. 

Act  March  2,  1911,  c.  191,  mentioned  in  this  act,  is  set  forth  ante,  §  5711. 

5713.  (R.  S.  §  3010.)  Disposal  of  moneys  paid  under  protest. 
All  money  paid  to  any  collector  of  the  customs,  or  to  any  person 
:ing  as  such,  for  unascertained  duties  or  for  duties  paid  under 
Dtest  against  the  rate  or  amount  of  duties  charged,  shall  be  placed 
the  credit  of  the  Treasurer  of  the  United  States,  and  shall  not 
held  by  the  collector,  or  person  acting  as  such,  to  await  any  as- 
rtainment  of  duties,  or  the  result  of  any  litigation  in  relation  to 
t  rate  or  amount  of  duty  legally  chargeable  and  collectible  in  any 
3e  where  money  is  so  paid. 

Act  March  3,  1S39,  c.  82,  §  2,  5  Stat.  34a 

(R.  S.  §§  3011-3013,    Repealed.) 

R.  S.  f  3011,  provided  that  any  person  having  made  payment,  under  protest, 
in  order  to  obtain  possession  of  merchandise  imported  for  him  to  any  col- 
lector, of  any  money  as  duties,  when  such  amount  of  duties  was  not  wholly 
authorized  by  law,  might  maintain  an  action,  in  the  nature  of  an  action  at 
law,  which  should  be  triable  by  jury,  to  ascertain  the  validity  of  the  payment 
of  duties  and  to  recover  back  any  excess  so  paid ;  but  that  no  recovery  should 
be  allowed  in  such  action  unless  a  protest  in  writing,  signed  by  the  claimant 
or  his  agent,  was  made  and  delivered  at  or  before  the  payment,  setting  forth 
distinctly  and  specifically  the  grounds  of  objection  to  the  amount  claimed. 
It  was  amended  by  striking  out  the  provision  relating  to  the  making  and  de- 
livery of  the  written  protest,  and  by  inserting  a  provision  that  an  appeal  should 
be  taken  as  prescribed  in  section  2931,  by  Act  Feb.  27,  1877,  c.  69,  §  1,  19 
Stat  247. 

R.  S.  §  3012,  provided  that  no  suit  should  be  maintained  for  the  recovery  of 
duties  alleged  to  have  been  erroneously  or  illegally  exacted  by  collectors,  unless 
plaintiff,  within  30  days  after  notice  of  appearance  of  defendant,  served  a  bill 
of  particulars  of  plaintiff's  demand,  giving  prescribed  particulars ;  and  it 
directed  that,  if  the  bill  of  particulars  should  not  be  served,  judgment  should 
be  rendered  against  plaintiff. 

R.  8.  §  3012^,  provided  that  when  it  should  be  shown  to  the  satisfaction 
of  the  Secretary  of  the  Treasury  that  in  case  of  unascertained  duties,  or  du- 
ties or  other  moneys  paid  under  protest,  and  appeal,  as  before  provided,  more 
money  hai}  been  paid  to  the  collector  than  the  law  required,  the  said  Secre- 
tary should  draw  his  warrant  upon  the  Treasurer  in  favor  of  the  person  en- 
titled to  the  overpayment,  directing  the  Treasurer  to  refund  the  same  out 
of  any  money  not  otherwise  appropriated. 

R.  S.  S  3013,  provided  that  when  it  should  be  shown  to  the  satisfaction  of  the 
Secretary  of  the  Treasury  that  more  money  had  been  paid  to  the  collector  than 
the  law  required,  and  the  party  had  failed  to  comply  with  the  requirement 
relating  to  appeals  to  the  Secretary,  and  the  Secretary  should  be  satisfied 
that  such  non-compliance  was  owing  to  circumstances  beyond  the  control  of 
the  importer,  consignee,  or  agent  making  such  payment,  he  might  draw  his 
warrant  upon  the  Treasurer  in  favor  of  the  person  entitled  to  the  overpayment, 
directing  the  Treasurer  to  refund  the  same  out  of  any  money  not  otherwise  ap- 
propriated. 

All  these  sections  were  repealed  by  the  Customs  Administrative  Act  of 
June  10,  1890,  c.  407,  §  29,  26  Stat.  141. 

Notes  of  Deoisions 


lisposai  of  moneys.— All  moneys 
id  to  collectors  of  customs  for  unas- 
rtamed  duties,  must  be  placed  to  the 
•dit  of  the  Treasurer  of  the  United 
lies.     (1896)  21  Op.  Atty.  Gen.  345. 

\ction  for  return  of  ^  duties  paid.— 
■•  §  5530,  ante,  as  to  abolition  of  ac- 
n  against  collector. 
Since  the  passage  of  this  act,  an  ac- 
n  of  assumpsit  for  money  had  and 
:eived  will  not  lie  against  the  collec- 
'  for  the  return  of  such  duties.  Gary 
Curtis  (1845)  44  U.  S.  (3  How.)  235, 
L.  Ed.  576;  Curtis  v.  Fiedler  (1863) 
U.  S.  (2  Black)  461,  17  L.  Ed.  273; 


Richardson  ▼.  Curtis  (G.  G.  1855)  Fed. 
Gas.  No.  11,781;  Knoedler  v.  Schell 
(G.  C.  1861)  Fed.  Gas.  No.  7,889. 

Cited  without  definite  application, 
Hager  v.  Swayne  (1893)  13  Sup.  Gt. 
841,  842,  149  U.  S.  242,  37  L.  Ed.  719; 
Schoenfeld  v.  Hendricks  (1894)  14 
Sup.  Gt  754,  755.  152  U.  S.  691,  38 
L.  Ed.  601  ^  SaltonstaU  t.  Birtwell 
(1895)  66  Fed.  969.  971.  14  G.  G.  A. 
205  (affirmed  [18961  17  Sup.  Gt  19, 
164  U.  S.  54,  41  L.  Ed.  348) ;  White  ▼. 
Arthur  (G.  C.  1882)  10  Fed.  80,  85; 
De  Geli8*8  Adm'r  v.  U.  S.  (1877)  13  Gt 
GL  117. 
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§  5714.  (Act  June  22,  1874,  c.  391,  §  21.)     Settlements  condus 
after  one  year. 
Whenever  any  goods,  wares,  and  merchandise  shall  have  b 
entered  and  passed  free  of  duty,  and  whenever  duties  upon  any- 
ported  goods,  wares,  and  merchandise  shall  have  been  liquidated 
paid,  and  such  goods,  wares,  and  merchandise  shall  have  been 
livered  to  the  owner,  importer,  agent,  or  consignee,  such  entry 
passage  free  of  duty  and  such  settlement  of  duties  shall,  after 
expiration  of  one  year  from  the  time  of  entry,  in  the  absence 
fraud  and  in  the  absence  of  protest  by  the  owner,  importer,  ag 
or  consignee,  be  final  and  conclusive  upon  all  parties.    (18  Stat.  1 
This  section  was  part  of  the  Anti-MoJety  Act,  cited  above. 
Provisions  making  the  decision  of  the  appraiser  final  and  conclusive  as  to 
dutiable  value  of  the  merchandise  appraised,  unless  appealed  from  with! 
time  prescribed,  and  making  the  decision  of  the  collector  final  and   coi 
live  as  to  the  rate  and  amount  of  duties  chargeable  upon  such  merchant 
unless  appealed  from  within  a  time  prescribed  were  made  by  the  Cusl 
Administrative  Act  of  June  10,  1890,  c.  407,  §|  13,  14,  26  Stet  136, 
which  provisions   were  amended  by  the  Payne-Aldrich  Tariff  Act  of  Auf 
1909,  c.  6,  §  28,  36  Stat  99,  100,  and  further  amended  and  superseded  by 
Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  f  III,  M,  N,  ante,  §|  5594,  5 

Notes  «f  DeeUions 

Nature  and  operation  of  eeotion  In 
general^— See  |  5718,  post 

If  articles  were  purchased  by  de* 
fendant  after  they  had  been  imported 
and  passed  the  custom  house,  without 
the  payment  of  duty  by  others,  he  is 
not  liable  for  the  duty,  unless  be  con- 
nived at  and  is  shown  to  be  privy  to 
the  importation.  U.  S.  y.  Koblitz  (G. 
C.  1882)  16  Fed.  900. 

Where  an  oil  painting  that  would 
have  been  entitled  to  be  passed  free 
as  an  "antiquity,"  under  the  act  of 
March  8,  1883  (clause  669,  Heyl,  part 
2,  p.  38),  if  regularly  entered  as  free, 
has  been  brought  in  by  the  owner  with- 
out such  entry,  or  payment  of  duty,  but 
with  full  opportunity  to  the  custom- 
house officials  for  examination  and  de- 
mand of  duty,  and  with  no  intent  on 
the  part  of  the  owner  to  defraud,  and 
in  the  actual  beUef  that  it  wa^  not  sub- 
ject to  duty,  a  proceeding  to  forfeit 
it  will  be  barred  by  this  section  if  not 
brought  within  one  year  from  the  time 
of  its  importation.  U.  S.  v.  One  Oil 
Painting  (C.  C.  1887)  31  Fed.  881. 

This  section  applies  to  actions  to  re- 
cover from  the  government  alleged  ex- 
cessive or  illegal  duties.  Gulbenkian 
V.  U.  S.  (C.  C.  1909)  176  Fed.  860, 
judgment  affirmed  (1911)  186  Fed. 
133,  108  C.  O.  A.  246. 

The  statute  limiting  the  time  for 
liquidation  is  designed  to  apply  to  past 
liquidations;  and  a  reUquidation  can- 
not, in  the  absence  of  fraud,  be  made 
more  than  one  year  after  settlement 
U.  S.  V.  CampbeU  (D.  C.  1882)  10  Fed. 
816. 

This  section  is  in  the  nature  of  a 
statute  of  limitations,  as  respects  the 
government's  right  to  reliquidate  duties, 
and  limits  this  right,  if  the  duties  have 
been  paid,  to  one  year  after  entry,  in 
the  absence  of  fraud  or  protest,  and 
any     such     reUquidation     after     that 
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period  is  void;  but,  if  such  reli 
dation  be  lawfully  made  within 
year,  the  statute  is  not  a  limits 
upon  a  suit  to  collect  the  duties 
cordingly,  and  such  suit  may  be  broi 
at  any  time  afterwards.  U.  S 
Leng  (D.  O.  1883)  18  Fed.  15. 

There  is  no  limitation  fixed  by 
section  except  a  limitation  which  ai 
only  in  the  absence  of  fraud  and  in 
absence  of  protest    So  far  as  the 
tion    contains    implied    authority 
reUquidation,   it  imports   the   right 
reUquidate  in  case  of  fraud  and  in  < 
of  protest  after  the  lapse  of  one  : 
equaUy  with  the  right  so  to  reUqui< 
within  the  period  of  a  year.    U.  £ 
ViteUi  &  Son  (1914)  6  Ct  Gust  i 
161. 

This  section  is  intended  to  Umit 
time  within  which  errors  in  the  U 
dation  and  payment  of  duties  maj 
corrected.  It  has  no  appUcation 
claims  under  the  provisions  of  see 
20  of  said  act  of  June  30,  1864, 
refund  of  additional  duties  exacted 
paid  upon  importations  made  on 
29th  and  30th  of  April,  1864.  (IS 
16  Op.  Atty.  Gen.  122. 

Repeal     of     seotlon^— Section    61 

post,  does  not  repeal  or  modify  I 
section;  and  a  reUquidation  m 
more  than  a  year  after  entry  is  v 
though  within  a  year  after  the  p 
ment  of  duty.  U.  S.  v.  F.  B.  Van 
grift  &  Co.  (G.  C.  1908)  166  I 
1017,  judgment  affirmed  (1909)  : 
Fed.  772,  99  G.  G.  A.  598. 

Conclusiveness  of  settlement  In  f 

eral.— A  reUquidation  of  duties  bsE 
not  on  a  reappraisement  of  the  va 
of  the  merchandise  by  the  local  < 
Preiser,  but  on  a  change  in  tJie  n 
and  by  a  disaUowance  of  a  discou 
and  made  more  than  one  year  af 
settlement  without  protest,  will  i 
sustain  a  demand  by  the  goveroia< 
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r  additional  duties,  such  settlement 
Lng  finaL  Beard  v.  Porter  (1888) 
4   U.   S.  437,  8  Sup.  Ct  556,  31  L. 

1.  400,  492,  affirming  (G.  G.  1883)  16 
id.  380,  382. 

[mporter  held  not  concluded  by  a  re- 
uidation  for  fraud  a  year  after  re- 
>val  of  goods,  but  under  this  section, 
d  Tariff  Act  Aug.  6,  1909,  |  28,  sub- 
X  14,  he  may,  when  sued  for  amount 
e  under  reliquidation,  set  up  his  de- 
nse as  in  other  cases.  U.  S.  y.  Sher- 
m  &  Sons  Go.  (1915)  35  Sup.  Gt 
0,  237  U.  S.  146,  59  L.  Ed.  883. 
rhis  section  does  not  give  rise  to 
y  presumption  that  the  collector 
ide  a  liquidation  within  one  year 
ter  entry,  nor  require  a  liquidation 

be  made  within  one  year,  but  only 
events  a  reliquidation  after  a  year 
8  elapsed  from  the  entry.     Gandolft 

United  States  (G.  O.  A-)  74  Fed. 
9,  20  G.  G.  A.  662. 
rhis  section  does  not  operate  to  pre* 
nt  the  liquidation  of  duties  on  an 
tide  at  any  time  after  its  entry  in 
nd  upon  or  after  its  withdrawal 
r  consumption  when  there  had  been 
I  previous  liquidation.  Abner  Doble 
>.   V.  United  States  (1902)   119  Fed. 

2,  56  G.  G.  A.  40. 

By  virtue  of  this  section,  within  one 
ar  after  entry,  the  duties  may  be 
liquidated  at  a  higher  rate,  though 
ey  may  have  been  paid  and  the  mer- 
andise  have  been  withdrawn  for  con- 
niption. Louisville  Pillow  Go.  v.  U. 
(1906)  144  Fed.  386,  76  G.  G.  A. 
4;     U.   S.   V.   Mexican  International 

Co.  (1907)  161  Fed.  646,  81  G.  G. 

61. 
Under  this  section  a  collector  of 
atoms  may  liquidate  duties  before 
after  one  year  from  entry  of  im- 
trts,  but,  after  once  liquidating,  he 
nnot,  in  the  absence  of  fraud  or  pro- 
st,  reliquidate  after  a  year  from  date 
entry.  Pacific  Greosoting  Co,  v. 
nited  States  (1912)  196  Fed.  36,  116 

C.  A.  50. 
In  a  proceeding  by  a  collector  to  re- 
luidate    dyties,    where    an    importer 
tiose  goods  have  been  appraised  and 
irrendered   on   payment  of   the   duty 

cited  for  examination  under  section 
196,  ante,  the  collector  has  no  power, 
kder  this  section,  to  examine  into  the 
lestion  of  valuation;  the  appraisal 
iing  final  and  conclusive.  Bornn  Hat 
0.  V.  U.  S.  (1914)  215  Fed.  709.  132 
,  C.  A.  87,  affirming  judgment  U.  S. 

Galhoun  (D.  G.  1911)  184  Fed.  499. 
A  promise,  without  consideration,  of 

collector  of  customs  not  to  plead 
le  statute  of  limitations  is  enforcea- 
e  neither  in  law  nor  equity.     Andrae 

Redfield  (G.  G.  1872)  Fed.  Gas.  No. 
W;    Id.  (G.  G.  1875)   Fed.  Gas.  No. 

n. 

Within  a  year  from  the  entry  a  col- 
ctor  may  make  a  reliquidation,  not- 
ithstanding  a  previous  liquidation  and 
lyment  of  the  duties,  which  will  be 
nding  upon  the  importer  in  the  ab- 


sence of  an  appeal  U.  S.  v.  Phelps 
(G.  G.  1879)   Fed.  Gas.  No.  16,039. 

Where  the  secretary  of  the  treas- 
ury instructed  the  collector  of  cus- 
toms to  continue  to  classic  jute  rejec- 
tions as  jute  butts,  under  the  provi- 
sions of  the  Revised  Statutes  (section 
2499)  known  as  the  ''simiUtude 
clause,"  after  jute  butts  had  ceased  to 
be  dutiable  and  could  no  longer  be  a 
standard  of  comparison  under  that 
clause,  and  the  collector  delivered  the 
jute  rejections  free  of  duty  under  said 
similitude  clause,  and  the  secretary  of 
the  treasury,  having  subsequently  dis- 
covered his  error,  in  a  second  instroe- 
tion  to  the  collector  directed  him  to 
collect  the  prescribed  duty  on  the  jute 
rejections,  held,  that  the  secretary  had 
an  undoubted  right  to  change  his  first 
erroneous  ruling.  U.  S.  v.  Gobb  (G. 
G.  1882)   11  Fed.  76. 

A  re  weighing  of  goo^s  made  by  the 
collector  and  the  regular  weighers,  at 
which  a  difference  from  the  original 
weights  in  favor  of  the  government 
was  found,  but  of  which  no  notice  or 
order  was  given,  and  no  record  made, 
was  not  a  reliquidation  of  the  duties 
on  said  goods.  U.  S.  v.  Seidenberg 
(G.  G.  1883)   17  Fed.  227. 

Gertain  merchandise  was  imported, 
assessed  for  duty,  passed  into  the  pos- 
session of  the  owners,  and  was  sold, 
and  protests  against  the  assessment 
were  made  by  the  importers.  Subse- 
quently, but  within  one  year  after  the 
original  liquidation  of  the  entry,  and 
while  the  protests  were  still  pending 
before  the  Board  of  General  Apprais- 
ers, the  collector  of  customs  reliqui- 
dated  the  entry,  and  collected  duty  at 
an  increased  rate.  Held,  that  this  ac- 
tion of  the  collector  was  lawful,  un- 
der the  provision  in  this  section. 
Neresheimer  v.  U.  S.  (G.  G.  1903)  131 
Fed.  977,  judgment  reversed  Nere- 
sheimer &  Go.  V.  Same  (1904)  186 
Fed.  86,  68  G.  G.  A.  654. 

After  the  duties  have  been  liquidat- 
ed and  paid,  and  the  goods  delivered, 
the  collector  cannot  make  a  reliquida- 
tion upon  the  subsequent  report  of  an 
appraiser  who  never  saw  the  goods. 
U.  S.  V.  Frazer  (D.  G.  1879)  Fed. 
Gas.  No.  16,161. 

The  liquidation  is  final  on  all  parties 
interested,  unless  appealed  from.  U. 
S.  V.  GampbeU  (D.  G.  1882)  10  Fed. 
816. 

Where,  in  January,  February,  and 
April,  ^880,  three  entries  on  importa- 
tions were  made,  and  the  estimated 
duties  paid  at  the  time  of  entry,  but 
the  duties  were  liquidated  at  a  larger 
sum,  which,  on  appeal  to  the  secre- 
tary, was  set  aside,  and  the  importer*s 
classification  sustained,  and  the  duties 
paid  accordingly,  and  afterwards  the 
secretary  gave  a  contrary  order  to 
the  collector,  who  again,  in  April,  1881, 
reliquidated  the  duties  according  to 
his  first  liquidation,  and  the  govern- 
ment thereupoi^  sued  for  the  excess, 
held,  that  the  payment  of  the  duties 
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upon  the  first  two  entries  had  become 
a  binding  settlement  by  the  lapse  of  a 
year  before  the  last  liqaidation,  under 
the  act  but  not  as  to  the  third  entry. 
Held,  also,  as  respects  the  third  entry, 
that  the  decision  on  appeal  in  favor 
of  the  importer,  under  R.  S.  $  2931 
(see  section  5595,  ante),  was  binding 
and  conclusive  upon  the  government, 
and  that  the  subsequent  order  of  the  sec- 
retary and  the  last  liquidation  were  in- 
valid and  void.  U.  S.  v.  Leng  (D.  C. 
1883)    18  Fed.  15. 

Collector  is  entitled  within  year  to 
institute  reliquidation  proceedings,  in 
which  the  importer  may  be  cited  for 
examination,  though  there  can  be  no 
reappraisement  by  him.  U.  S.  v.  Cal- 
houn  (D.  C.  1911)  184  Fed.  499. 

"Entry."— "Entry"  is  Uie  original  en- 
try provided  for,  regulated,  and  defin- 
ed by  sections  2785-2790,  R  S.,  sec- 
tions 5481-5487,  ante.  U.  S.  v.  Sei- 
denberg    (C.   C.   1883)    17  Fed.  227. 

"Entry"  does  not  mean  the  entire 
transaction  leading  up  to  the  liquida- 
tion, but  the  act  of  the  importer  in 
presenting  to  the  collector  the  docu- 
ment known  as  an  "entry."  Cassel  v. 
U.  S.   (C.  C.  1906)  146  Fed.  146. 

Protest*— The  filing  of  a  protest  sus- 
pends the  running  of  the  statute  until 
the  protest  is  decided.  Klumpp  v. 
Thomas  (1908)  162  Fed.  853,  89  C. 
C.  A.  543,  writ  of  certiorari  denied 
(1908)  29  Sup.  Ct  688,  212  U.  S. 
579,  53  L.  Ed.  659. 

One  who  entered  at  the  custom 
house  as  imported  merchandise  a  car- 
go brought  from  a  Porto  Rican  port 
after  the  treaty  with  Spain  of  April 
11,  1899,  and  before  the  passage  of 
the  Foraker  act,  and  paid  the  duties 
assessed  thereon  without  objection  or 
protest,  either  written  or  verbal,  or 
notice  of  an  intention  to  sue  for  their 
recovery,  is  precluded  by  such  volun- 
tary payment  from  recovering  the 
money  paid  from  the  collector  after 
he  has  paid  the  same  into  the  treasury 
in  the  usual  course  of  his  duty.  Dew- 
eU  V.  Mix  (C.  C.  1902)'  116  Fed.  664. 

The  presence  of  a  protest  relating 
to  a  portion  of  an  importation  does 
not  give  the  collector  the  right  to  re- 
liquidate  as  to  another  portion  to 
which  the  protest  does  not  relate. 
Cassel  v.  U.  S.  (C.  C.  1906)  146  Fed. 
146. 

.  The  provision  of  finality  "in  the  ab- 
sence of  ♦  ♦  ♦  protest"  does  not  ap- 
ply where  a  protest  has  been  filed, 
even  though  it  has  been  sustained,  and 
is  no  longer  pending.  Gulbenkian  v. 
Stranahan  (C.  C.  1907)  158  Fed.  836. 

Where  a  protest  that  had  been  filed 
by  an  importer  had  been  sustained  by 
the  collector  of  customs  and  was  no 
longer    pending,    and    more    than    one 


year  after  entry  of  the  importat 
in  dispute  the  collector  reliqulda 
the  entry  pursuant  to  instructions 
the  Secretary  of  the  Treasury.  H 
that,  as  a  protest  had  been  filed,  t 
action  was  not  in  conflict  with  t 
section.      Kendall    v.    Lyman    (C. 

1908)  161   Fed.  652. 

Where,  with  no  protest  other  tl 
an  oral  complaint,  importers  acquie 
ed  in  customs  ruling  that  involved 
increase  in  the  duties  on  their  soo 
there  was  no  "protest"  within  this  6< 
tion.  Gulbenkian  v.  U.  S.  (C.  C.  19( 
175  Fed.  860,  judgment  afiirmed  (191 
186  Ftfd.  133,  108  C.  C.  A.  245. 

"Absence  of  protest"  means  the  f 
sence  of  any  existing  protest  pendi 
and  in  force  at  the  time  of  the  reliqi 
dation.  U.  S.  v.  Leng  (D.  C.  188 
18  Fed.  15. 

Fraud.— Where  less  than  a  year  &: 
er  settlement  of  duties  without  protc 
the  collector  had  the  goods  reapprai 
ed,  and  more  than  a  year  after  sett] 
ment  reliquidated  the  duties,  but  t 
reliquidation  was  not  based  on  t) 
second  appraisal,  the  first  settleme 
was  conclusive  in  the  absence  of  f ran 
Beard  v.  Porter  (1888)  8  Sup.  C 
556,  558,  124  U.  S.  437,  31  L.  Ed.  4S 

It  was  not  fraud  by  the  govemma 
where  subordinate  customs  ofl^cei 
without  notice  to  importers  or  instru 
tions  from  their  superior  ofilcei 
made  a  diange  in  the  method  of  a 
sessing  duties,  after  years  of  unifor 
practice.     Gulbenkian  v.  U,   S.   (C.  < 

1909)  175  Fed.  860,  judgment  affirm< 
(1911)  186  Fed.  133,  108  C.  C.  . 
245. 

Where  duties  on  raw  sugar  had  be< 
liquidated  and  paid,  the  findings  of 
collector,  who  succeeded  in  office  tl 
one  regularly  liquidating  the  dutie 
that  such  liquidation  was  fraudulei 
in  that  the  sugar  had  been  underweigl 
ed,  was  not  conclusive  of  the  questio 
of  fraud  in  an  action  by  the  Unite 
States  against  the  importer  to  recoi 
er  additional  duties  under  a  reliquidi 
tion  occurring  more  than  a  year  aft( 
the  entry.  U.  S.  v.  Federal  Sugar  R< 
fining  Co.  (D.  C.  1913)  211  Fed.  lOK 

Computation  of  time^— Where  dutic 
on  imported  goods  have  been  liquidal 
ed  and  paid,  and  the  payment  wt 
made  before  the  passage  of  this  se< 
tion,  the  one  year  begins  to  run  froi 
the  time  the  act  took  effect.  U.  S.  i 
Campbell  (D.  C.  1882)  10  Fed.  816. 

The  year  within  which  the  coUecto 
can  reliquidate  the  duty  runs  from  tii 
time  of  the  presentation  to  the  col 
lector  of  the  entry  by  the  importei 
and  not  from  the  time  of  the  firs 
liquidation  of  the  duty.  U.  S.  v.  Fra 
zer  (D.  C.  1879)  Fed.  Cas.  No.  15, 
161. 


§  5715.  (Act  March  3,  1875,  c.  136,  §  1.)     Refunding  duties  paid 
restrictions. 
No  moneys  collected  as  duties  on  imports,  in  accordance  witl 
any  decision,  ruling,  or  direction  previously  made  or  given  h] 
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le  Secretary  of  the  Treasury,  shall,  except  as  hereinafter  pro- 
ded,  be  refunded  or  repaid,  unless  in  accordance  with  the  judg- 
ent  of  a  circuit  or  district  court  of  the  United  States  giving 
mstruction  to  the  law,  and  from  which  the  Attorney-General  shall 
Ttify  that  no  appeal  or  writ  of  error  will  be  taken  by  the  United 
:ates ;  or  unless  in  pursuance  of  a  special  appropriation  for  the  par- 
:ular  refund  or  repayment  to  be  made:  Provided,  That  whenever 
e  Secretary  shall  be  of  opinion  that  such  duties  have  been  assessed 
id  collected  under  an  erroneous  view  of  the  facts  in  the  case,  he  may 
ithorize  a  re-examination  and  reliquidation  in  such  case,  and  make 
ich  refund  in  accordance  with  existing  laws  as  the  facts  so  ascer- 
ined  shall,  in  his  opinion,  justify;  but  no  such  reliquidation  shall 
\  allowed  unless  protest  and  appeal  shall  have  been  made  as  required 
'  law:  Provided  further.  That  the  restrictive  provisions  of  this  act 
all  not  apply  to  such  personal  and  household  effects  and  other  arti- 
2S,  not  merchandise,  as  are  by  law  exempt  from  duty :  And  pro- 
ded  also,  That  this  act  shall  not  affect  the  refund  of  excess  of  de- 
>sits  based  on  estimated  duties  nor  prevent  the  correction  of  errors 
liquidation,  whether  for  or  against  the  Government,  arising  solely 
)on  errors  of  fact  discovered  within  one  year  from  the  date  of 
yment,  and,  when  in  favor  of  the  Government,  brought  to  the  no- 
:e  of  the  collector  within  ten  days  from  the  date  of  discovery.  (18 
at.  469.) 

This  was  the  first  section  of  an  act  restricting  the  refunding  of  customs  du- 
ties, cited  above. 

Section  2  of  this  act,  which  restricted  the  reversal  or  modification,  adversely 
to  the  United  States,  of  a  ruling  or  decision  once  made  by  the  Secretary  of  the 
Treasury,  giving  construction  to  any  law  imposing  customs  duties,  is  set  forth 
ante,  §  383. 

Provisions  creating  the^Court  of  Customs  Appeals,  with  exclusive  jurisdiction 
in  customs  cases,  and  forbidding  appeals  to  other  courts,  were  made  by  the 
Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  91,  105,  and 
were  incorporated  in  and  superseded  by  chapter  8  of  the  Judicial  Code  of 
March  3,  1911,  c.  231,  |§  188-199,  ante,  §§  1179-1190. 

Provisions  for  the  appraisement  of  merchandise  and  for  appeals  from  the 
decisions  of  the  appraisers  and  collectors  were  made  by  the  Customs  Admin- 
istrative Act  of  June  10^  1890,  c.  407,  §§  13,  14,  26  Stat.  136,  137,  amended  by 
the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  99,  100,  and 
by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  |  III,  M,  N,  ante,  |§ 
5594,  5595. 

Provisions  defining  the  power  of  the  Secretary  of  the  Treasnrjj  to  refund 
overpayments  of  estimated  duties  or  payments  made  on  appeal  were  made 
by  the  Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  24,  26  Stat 
140,  re-enacted  in  the  same  language,  but  designated  as  section  23,  by  the 
Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  103,  which  were 
re-enacted  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  |  III,  Y,  post  | 
6718. 

Notes  of  Deoisions 


[Refund  of  duties  In  general.~See 
tes  under  §  5718,  post, 
rhis  section,  instead  of  conferring 
w  powers  upon  the  Secretary  of 
i  Treasury  in  regard  to  the  refund- 
;  of  customs  duties,  restricts  those 
'eady  possessed  by  him  under  sec- 
ns  3012%  and  3013,  R.  S.  But 
jes  in  which  the  Secretary  has  made 
ruling  or  decision  are  not  within 
operation.  (1876)  15  Op.  Atty. 
n.  120. 

rhe  Secretary  of  the  Treasury  is 
t  restricted  to  an  application  of  a 
cision  of  the  Supreme  Court  to  such 
tides  only  as  are  specifically  em- 
aced  in  this  section,  but  may  properly 
tend  his  official  action  to  all  articles 
thin  the  principle  of  the  decision. 
878)  16  Op.  Atty.  Gen.  20. 


—  Decisions    under    prior    acts.— 

See  (1875)  14  Op.  Atty.  Gen.  560; 
(1891)  20  Op.  Atty.  Gen.  194;  (1884) 
17   Op.  Atty.   Gen.   650. 

Protest— Decision  under  prior  act, 
see  (1891)  20  Op.  Atty.  Gen.  183. 

The  decision  of  an  application  to 
withdraw  warehoused  goods  or  sup- 
plies for  vessels  under  section  16  of 
'the  act  of  June  26,  1884  (ante,  § 
5609),  is  confided  by  law  in  the  Sec- 
retary of  the  Treasury;  hence  the 
protest  required  by  this  section  is 
not  required  where  duties  were  paid 
by  mutual  mistake  of  law  on  coal 
withdrawn  as  above.  (1894)  21  Op. 
Atty.   Gen.  92. 

The  cases  in  which  the  Secretary  of 
the  Treasury  is  authorized  to  make 
refunds,  in   the   absence   of  a   proper 
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protest,  are  tbe  followiiig:  First, 
when  the  duties,  as  proyisionally  fixed 
and  paid  upon  entiy  of  the  goods, 
called  "unascertained  duties,"  are  re- 
duced upon  the  final  liquidation  (sec- 
tion 5718,  post);  second,  for  mere 
iderical  error;  third,  for  errors  of 
fact  (1895)  21  Op.  Atty.  Gen.  225. 
A  mistake  on  the  part  of  the  Treas- 
ury Department  in  estimating  the 
equiyalent  of  the  Spanish  pound,  or 
libra,  in  the  absence  of  due  protest  by 
the  importers,  is  not  sufficient  to  war- 
rant a  refund  of  the  excess  of  duties 
paid  under  such  erroneous  estimate. 
(1896)  21  Op.  Atty.  Gen.  454. 

—  Mistake  of  fact  or  law^-In  an 
invoice  of  reimported  grain  bags  of 
American  manufacture,  a  mistake  in 
naming  the  vessel  may  be  corrected  by 
filing  a  new  invoice,  and  the  duties  may 
then  be  remitted.  U.  S.  v.  Brewer  (G. 
C.  1897)   84  Fed.  147. 

The  coUector  is  authorized,  notwith- 
standing the  payment  of  duties  on  a 
regular  liquidation  and  the  delivery  of 
goods  to  the  importer,  to  make  a  re- 
liquidation,  although  the  error  is  one 
of  law  only.  U.  S.  v.  Gomarota  (D.  G. 
1880)  2  Fed.  145,  146. 

Importers,  before  being  concluded, 
are  entitled  to  a  ruling  of  the  Secre- 
tary, if  they  have  taken  the  proper 
steps  to  obtain  it;  which  ruling,  after 
it  is  made,  can  only  be  declared  er- 
roneous in  law  as  to  duties  actually 
paid  under  it,  by  the '  judgment  of  a 
court.     (1876)  15  Op,  Atty.  Gen.  126. 

The  Secretary  of  the  Treasury  has  no 
.authority  to  refund  duties  erroneously 
collected,  but  without  formal  protest,  on 
certain  warehoused  coal;  but  he  is  au- 
thorized to  make  such  refund  on  coal 
withdrawn  for  use  on  ocean  steamers, 
where  the  duties  were  paid  by  mutual 
mistake  of  law.  (1894)  21  Op.  Atty. 
Gen.  92. 

The  Secretary  of  the  Treasury  Is 
authorized  to  order  a  rehquidation  of 
the  assessment  of  duties  in  the  inter- 
est of  the  importer  and  to  direct  a 
return  of  the  papers  by  the  board  of 
general  appraisers  to  the  collector 
where  the  duties  were  assessed  and 
collected  upon  errors  of  fact,  discover- 
ed within  one  year  from  the  date  of 
payment,  protest  and  appeal  having 
been  duly  made.  (1895)  21  Op.  Atty. 
Gkn.  152. 

For  a  mutual  mistake  of  law  the  im- 
porter has  no  remedy.  (1895)  21  Op. 
Atty.  Gen.  225. 

The  "errors  of  fact"  referred  to  are 
mistakes   of  fact   within   the    meaning, 
of    the   common   law — that   is,    mutual 
mistokes  of  facts.     (1895)  21  Op.  Atty. 
Gen.  226. 

The  Secretary  of  the  Treasury  is 
authorized  to  make  a  refund  of  duties 
where   there  was  an  error  due   to  a 
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mutual   mistake   of   fact      (1896) 
Op.  Atty.  Gen.  454. 

The  authority  of  the  Secretary 
the  Treasury  to  refund  duties  em 
ously  collected,  on  the  ground  of  i 
take,  is  to  be  restricted  to  mistake 
fact     (1906)  24  Op.  Atty.  Gen.  34. 

The  question  whether  another  cc 
try  pays  a  bounty  on  the  exportat 
of  sugar  can  not  properly  be  csdle 
pure  question  of  fact  It  is  a  quest 
of  mixed  fact  and  law.    Id. 

A  mistake  in  such  a  question  d 
not  arise  upon  an  error  of  fact  wil 
the  meaning  of  the  concluding  proi 
to  this  section,  to  be  a  common- 
mistake  of  fact.    Id. 

Custom  house  duties  paid  by  noiat 
on  property  not  belonging  to  the  pU 
tiff  may  be  recovered  back.  Derby 
Pierce  (Mass.  1792)  1  Dane  Ayr.  3 

Reliquidatlofl  of  dutie8.r-Both  bef 
and  since  the  passage  of  the  caste 
administrative  act,  the  collector  mi 
reliquidate  at  any  time  within  one  y 
from  the  entry,  irrespective  of  wheti 
or  not  the  duties  had  been  paid  and 
goods  withdrawn  for  consumpti 
Louisville  Pillow  Co.  y.  U.  S.  (19( 
144  Fed.  386,  387,  75  C.  C.  A.  824. 

The  act  of  March  3,  1875,  does  i 
authorize   a    reliquidation    against    t 
importer,  in  the  absence  of  any  pei 
ing  protest  and  appeal,  except  for 
rors  arising  solely  on  matters  of  U 
and  not  for  an  erroneous  construct] 
of   the    tariff  law   or   classification 
goods.    U.  S.  V.  Leng  (D.  C.  1883) 
Fed.  15. 

The  fact  that  duties  paid  under  p] 
test  have  been  refunded  upon  a  redi 
sification  will  not  prevent  the  govei 
ment  from  recovering  under  a  seco 
reliquidation,  whereby  the  original  ^ 
ties  were  restored,  if  the  suit 
brought  before  the  expiration  of  o 
year  from  the  entry  of  the  goods. 
S.  V.  Fox  (D.  C.  1893)  53  Fed.  531 

The  collector  is  entitled  within  ye 
to   institute    reliquidation   proceedini 
in   which    the   importer  may   be  dt 
for  examination,  though  there  can 
no   reappraisement  by  him.     U.   S. 
Calhoun  (D.  C.  1911)  184  Fed.  499. 

Section   14  of  the   act  of  June  1 
1890,    did    not   in   any   way    limit  t 
power  of  the  coUector  of  customs 
reHquidate    duties    in    the    interest 
the  government  within  one  year  aft 
entry.     (1896)  21  Op.  Atty.  Gen.  32 

Where,  notwithstanding  the  instm 
tion  of  the  Secretary  of  the  Treasu 
that  collectors  of  customs  should  d 
lay  final  liquidation  of  duties  on  certa 
merchandise  until  further  orders,  d 
ties  were  nevertheless  liquidated  a: 
subsequently  reliquidated,  held  ea 
original  liquidation  was  complete  « 
subsisting  until  changed  by  reliquid 
tion.    (1902)  24  Op.  Atty.  Gen.  34. 
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5716.  (Act  March  3,  1875,  c.  136,  §  3.)     Regulations. 

The  Secretary  of  the  Treasury  shall  have  power  to  make  such 
eg^lations,  not  inconsistent  with  law,  as  may  be  necessary  to  car- 
Y  this  act  into  effect.    (18  Stat.  469.) 

See  notes  to  section  1  of  this  act,  ante,  |  5715. 

5717.  (Act  March  3,  1875,  c.  136,  §  4.)     Reports  to  Congress; 
appeals  to  Supreme  Court. 

The  Secretary  of  the  Treasury  shall,  in  his  annual  report  to 
*ongress,  give  a  detailed  statement  of  the  various  sums  of  money 
efunded  under  the  provisions  of  this  act  or  of  any  other  act  of 
longress  relating  to  the  revenue,  together  with  copies  of  the  rulings 
nder  which  repayments  were  made:  Provided,  That  in  all  cases 
irhere  the  Secretary  of  the  Treasury  shall  so  request  the  Attorney- 
^neral  shall  take  an  appeal  to  the  Supreme  Court.    (18  Stat.  469.) 

The  provisions  of  this  section  requiring  the  Secretary  of  the  Treasury  to 
give,  in  his  annual  report  to  Ck)ngress,  a  detailed  statement  of  the  sums  re- 
funded, together  with  copies  of  the  rulings  under  which  the  payments  were 
made,  were  superseded  by  the  similar  provisions  of  the  Customs  Adminis- 
trative Act  of  June  10,  1890,  c.  407,  §  24,  26  Stat.  140,  re-enacted,  but  desig- 
nated as  section  23,  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6, 
I  28,  36  Stat  103,  which  were  re-enacted  by  the  Underwood  Tariff  Act  of 
Oct.  3,  1913,  c.  16,  §  III,  Y,  post,  §  5718. 

See  notes  to  section  1  of  this  act,  ante,  §  5715,  as  to  appeal  to  courts. 

!  5718.  (Act  Oct.  3,  1913,  c.  16,  §  III,  Y.)  Refunding  overpay- 
ments of  duties;  correction  of  errors;  report  to  Congress. 
Y.  Whenever  it  shall  be  shown  to  the  satisfaction  of  the  Secre- 
ary  of  the  Treasury  that,  in  any  case  of  unascertained  or  esti- 
nated  duties,  or  payments  made  upon  appeal,  more  money  has  been 
>aid  to  or  deposited  with  a  collector  of  customs  than,  as  has  been 
iscertained  by  final  liquidation  thereof,  the  law  required  to  be  paid 
\T  deposited,  the  Secretary  of  the  Treasury  shall  direct  the  Treasurer 
o  refund  and  pay  the  same  out  of  any  money  in  the  Treasury  not 
►therwise  appropriated.  The  necessary  moneys  therefor  are  hereby 
ippropriated,  and  this  appropriation  shall  be  deemed  a  permanent  in- 
lefinite  appropriation;  and  the  Secretary  of  the  Treasury  is  hereby 
luthorized  to  correct  manifest  clerical  errors  in  any  entry  or  liquida- 
ion  for  or  against  the  United  States,  at  any  time  within  one  year  of 
he  date  of  such  entry,  but  not  afterwards :  Provided,  That  the  Sec- 
•etary  of  the  Treasury  shall,  in  his  annual  report  to  Congress,  give  a 
letailed  statement  of  the  various  sums  of  money  refunded  under  the 
)rovisions  of  this  Act  or  of  any  other  Act  of  Congress  relating  to  the 
•evenue,  together  with  copies  of  the  rulings  under  which  repayments 
vere  made.    (38  Stat.  191.) 

This  was  a  subdivision  of  section  III  of  the  Underwood  Tariff  Act,  cited 
above. 

See  notes  to  subdivision  B  of  this  section,  ante,  §  5519. 

The  provision  was  originally  enacted  in  the  Customs  Administrative  Act  of 
June  10,  1890,  c.  407,  §  24,  26  Stat.  140.  re-enacted  in  the  same  language,  but 
designated  section  23,  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  19(^,  c. 
6,  36  Stat.  103,  which  was  re-enacted  without  change  by  this  act 

Provisions  requiring  the  refunding  of  duties  improperly  paid,  in  case  of  un- 
ascertained or  estimated  duties  or  payments  under  protest,  were  made  by  R. 
S.  §  3012^,  which  was  repealed  by  section  29  of  the  Customs  Administrative 
Act 

Provisions  requiring  the  Secretary  of  the  Treasury  to  give,  in  his  annual 
report  to  Congress,  a  detailed  statement  of  the  sums  refunded  under  any  law 
relating  to  the  revenue,  together  with  copies  of  rulings  under  which  payments 
were  made,  were  also  made  by  Act  March  3,  1875,  c.  136,  §  4,  ante,  §  5717. 

Permanent  appropriations  to  repay  the  excess  of  deposits  for  unascertained 
duties,  or  duties,  etc.,  paid  under  protest,  and  to  refund  duties  to  parties 
otherwise  entitled  thereto,  were  made  by  it.  S.  |  3689,  post,  |  6799. 
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Proyisions  for  abatement  and  refund  of  duties  in  case  of  injury  to  f 
while  in  the  custody  of  the  officers  of  the  customs  in  any  public  or  pri 
warehouse  under  bond,  were  made  by  R.  S.  f  2984,  ante,  §  5677. 


Notes  of 

Refund    of    duties    in    general.*See 

notes  under  §  5715,  ante. 

Where  the  government  repaid  duties 
which  had  been  improperly  exacted  by 
its  agent,  a  collector  of  customs,  this 
did  not  constitute  a  payment  by  a 
stranger  which  could  not  inure  to  the 
benefit  of  the  collector.  Bidwell  v. 
Preston  (1908)  160  Fed.  653,  88  C.  C. 
A.  19. 

On  the  refund  of  duties  that  had 
been  improperly  exacted,  interest  was 
withheld  on  the  ground  that  there  was 
no  appropriation  for  payment  of  in- 
terest; so  that  the  sum  repaid  was  the 
exact  equivalent  of  the  principal. 
Held,  that  the  acceptance  of  this  sum 
by  the  importer  was  tantamount  to  a 
waiver  of  the  claim  of  interest,  and 
could  not  be  considered  as  a  general 
payment  on  account,  which  the  payee 
was  entitled  to  apply,  first,  to  the  ex- 
tinguishment of  the  interest  and,  next, 
to  part  payment  of  the  principal.     Id. 

The  refunding  of  moneys  in  com- 
pliance with  decisions  of  the  board  of 
general  appraisers  and  the  Circuit 
Court  is  a  function  of  the  Treasury 
Department,  and  a  suit  does  not  lie  to 
restrain  the  collector  of  customs  from 
disposing  of  such  moneys.  Joannidis 
V.  Loeb  (C.  C.  1911)  191  Fed.  93. 

Where  there  was  no  compliance  with 
customs  regulations  governing  goods  in 
transit,  and  the  goods  were  taken  out 
of  the  customs  custody  by  the  import- 
er or  his  agent  and  into  his  own  pos- 
session while  in  the  United  States,  no 
refund  of  duties  could  be  had.  U.  S. 
V.  Cornett  (1914)  6  Ct.  Cust.  App.  334. 

The  Secretary  of  the  Treasury  has 
power  to  refund  excess  of  duties  er- 
roneously exacted,  upon  the  dismissal 
of  the  suits  brought  to  recover  such 
excess.     (1884)  17  Op.  Atty.  Gen.  657. 

Refund  due  an  importer  in  case  of 
judgment  against  the  United  States  for 
illegal  assessment  of  duties  does  not 
include  costs.  (1891)  20  Op.  Atty. 
Gen.   273. 

The  Secretary  of  the  Treasury  has 
no  power  to  remit  any  part  of  duties 
strictly  so  called,  however  erroneously 
they  may  have  been  assessed,  but  he 
may  remit  the  "additional  duties"  pro- 
vided for  by  section  5527,  ante,  as  they 
are  penalties  and  not  duties.     (1893) 

20  Op.  Atty.  Gen.  660. 

The  cases  in  which  the  Secretary  of 
the  Treasury  is  authorized  to  make 
refunds,  in  the  absence  of  a  proper 
protest,  are  the  following:  First,  when 
the  duties,  as  provisionally  fixed  and 
paid  upon  entry  of  the  goods,  called 
"unascertained  duties,"  are  reduced 
upon  the  final  liquidation;  second,  for 
mere  clerical  error;  third,  for  errors 
of  fact    (section  5715,  ante).     (1895) 

21  Op.  Atty.  Gen.  225. 

(6826) 


Deeisions 

The  Secretary  of  the  Treasury 
no  power  to  refund  penal  duties  '« 
have  bcefl  paid  into  the  Treasury 
the  ground  that  they  were  incu 
without  wiUful  negligence  or  an  ii 
tion  of  fraud  on  the  part  of  the 
porter.     (1896)  21  Op.  Atty.  Gen. 

—  Manifest  olerioal  errors— 
also,  notes  on  "Manifest  clerical  er 
under  §  5527,  ante. 

A  manifest  clerical  error  in  a  li 
dation  made  within  one  year  a 
original  entry  cannot  be  corrected  n 
that  one  year  after  such  entry, 
cause  not  within  the  provision  aut] 
izing  the  Secretary  of  the  Treasury 
correct  such  errors  "within  one  3 
from  the  date  of  such  entry,"  as 
term  "entry,**  as  there  used,  refert 
the  document  filed  by  the  importer 
entry.  U.  S.  v.  F.  B.  Vandegrif t  & 
(C.  C.  1908)  166  Fed.  1017,  judgm 
affirmed  (1909)  175  Fed.  772,  99  C 
A.  598. 

Where,  in  liquidation,  the  clerk  o 
calculated  the  number  of  square  ya 
in  an  imported  fabric,  this  constiti] 
a  "manifest  clerical  error,**  within 
act.     Id. 

Inasmuch  as  this  act,  relating  to 
correction    of    "manifest    clerical 
rors,**  is  the  latest  deliverance  on  t 
subject    and    relates    most    specifics 
thereto,  it  controls  over  section  57 
ante,    relative    to    the   "settlement 
duties,**  and  section  5715,  ante,  re 
tive    to    the    "correction   of   errors 
liquidation.*'     Id. 

The  entrants  at  the  time  of  enl 
had  before  them  the  shippers*  invoic 
'  upon  which  two  prices  were  indlcat 
one  purporting  to  be  the  unit  c( 
price  and  the  other  the  unit  marl 
value,  and  intentionally  entered  t 
merchandise  at  a  value  correspond! 
to  such  cost  price.  Held  not  to  ma 
a  case  of  manifest  clerical  error. 
S.  V.  Kuppenheimer  &  Co.  (1915)  6  ( 
Cust.  App.  389. 

Where  a  customs  entry  was  made 
June,  1900,  and  the  additional  duti 
levied  and  collected  thereon  were  1 
mitted  by  the  Secretary  of  the  Trea 
ury  on  the  ground  of  a  manifest  cle 
ical  error,  but  at  the  time  of  the  r 
mission  such  duty  had  been  paid  in 
the  Treasury,  held,  that  the  Secretai 
of  the  Treasury  has  authority  to  r 
fund  out  of  an  appropriation  for  th 
purpose  the  additional  duties  which  a< 
crued  by  reason  of  a  manifest  cleric 
error  upon  an  entry  within  a  yei 
from  the  time  of  their  payment  Tl 
authority  to  refund  in  such  case  is 
necessary  consequence  of  the  authoril 
to  remit.  (1901)  23  Op.  Atty.  Gei 
442. 

—  Decisions  under  prior  statutei 
—See  Cantzler  y.  Gordon  (1834)  6  Li 
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58;  Post  ▼.  TJ.  S.  (1913)  49  Ct.  CL 
05;  (1840)  3  Op.  Atty.  Gen.  583; 
1841)  3  Op.  Atty.  Gen.  613;  (1882) 
7  Op.  Atty.  Gen.  336;  (1884)  17  Op. 
tty.  Gen.  642;  (1890)  19  Op.  Atty. 
ren.  646;   (1895)  21  Op.  Atty.  Gen.  251. 


Cited    without    definite    application, 

Hager  v.  Swayne  (1893)  13  Sup.  Ct. 
841,  842,  149  U.  S.  242,  37  L.  Ed.  719; 
Schoenfeld  v.  Hendricks  (1894)  14 
Sup.  Ct.  754,  755,  152  U.  S.  691,  38 
L.  Ed.  601. 


5719.  (R.  S.  §  3014.)  Judgments,  how  payable. 
In  all  proceedings  brought  by  the  United  States  in  any  court  for 
ue  recovery  as  well  of  duties  upon  imports  alone  as  of  penalties  for 
tie  .non-payment  thereof,  the  judgment  shall  recite  that  the  same 
5  rendered  for  duties,  and  such  judgment,  interest,  and  costs  shall 
le  payable  m  the  coin  by  law  receivable  for  duties,  and  the  execu- 
ion  issued  on  such  judgment  shall  set  forth  that  the  recovery  is 
or  duties,  and  shall  require  the  marshal  to  satisfy  the  same  in  the 
oin  by  law  receivable  for  duties;  and  in  case  of  levy  upon  and 
ale  of  the  property  of  the  judgment  debtor,  the  marshal  shall  re- 
use payment  from  any  purchaser  at  such  sale  in  any  other  money 
ban  that  specified  in  the  execution. 

Act  March  3.  1865,  c.  80,  §  12,  13  Stat.  494. 

Provisions  similar  to  those  of  this  section  were  made  by  R.  S.  {  962,  ante, 
i  1600. 

See  note  to  B.  S.  |  3009,  ante,  |  5710,  as  to  what  is  receivable  for  duties. 
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€ec. 

Allowance  of  drawback.  5741. 

Restrictions  upon  allowance.  5742. 

Limitation  of  time  for  ezporta-  5743. 

tion.  5744. 

Exportation  of  drugs. 

Articles  made  wholly  or  in  part  5745. 

from    imported   materials;    me-  5746. 
dicinal    or    toilet   preparations; 

vessels.  5747. 

Railroad-iron.  5748. 

Salt  for  curing  fish.  5749. 

Duty  on   gaugeable   merchandise.  5750. 

Duty  upon  weighable  articles.  5751. 

No  drawback  after  removal  from 

custody.  5752. 

No  drawback  allowed  on  discrim- 
inating duties.  5753. 

Exportation  in  same  package.  5754. 

Change  from  casks. 

Change  of  package.  5755. 

Notice  of  change. 

Deposit  of  invoice.  5756. 

Comparison  with  invoice. 

Appraisement  when  duty  ad  va-  5757. 
lorem. 

Inspection  and  lading.  5758. 

Transportation    to    another    dis- 
trict for  exportation.  5759. 

Extension  of  time  for  entry. 


Debentures,  to  whom  payable. 

Suit  on  refusal  of  payment. 

Debentures  assignable. 

Exportation  from  another  dis- 
trict. 

Refusal  of  debenture. 

Bond  for  delivery  of  merchandise 
at  a  foreign  port. 

Discharge  of  bond. 

Consul's  certificate. 

Consul's  fee. 

Other  proof. 

Permanent  appropriation  for  pay- 
ment of  debentures. 

Penalty  for  relanding  goods  &X' 
tered  for  drawback. 

Penalty  for  false  entry. 

No  forfeiture  for  accident  or  mis- 
take. 

Exportation  and  transportation 
of  bonded  goods  not  prevented. 

Importations  from  British  North 
America. 

Transportation  to  ports  in  Brit- 
ish North  America. 

Exportation  to  British  North 
America. 

Drawback  regulations. 


§  5720.  (R.  S.  §  3015.)     Allowance  of  drawback. 

A  drawback  of  duties,  as  prescribed  by  law,  shall  be  allowed  and 
paid  on  all  merchandise  imported  into  the  United  States,  in  respect 
to  all  such  merchandise  as  shall  be  exported  to  any  foreign  port 
other  than  the  dominions  of  any  foreign  state  immediately  adjoin- 
ing to  the  United  States,  either  from  the  district  of  original  importa- 
tion, or  from  certain  other  districts;  and  all  duties,  drawbacks, 
and  allowances  which  shall  be  payable,  or  allowable,  on  any  specific 

(6827) 


"1 


§   5720  COLLBCTION  OF  DT7TIBS  UPON  IMPORTS  (Tit.  3^ 

quantity  of  merchandise,  shall  be  deemed  to  apply  in  proportion  t( 
any  greater  or  less  quantity,  except  as  herein  otherwise  provided. 

Act  March  2,  1799,  c.  22,  {  75,  1  Stat  680. 

Provisions  requiring  the  retam  of  duties  on  exportation  of  merchaDdis 
from  warehouses  in  the  custody  of  customs  officers  were  made  hy  R.  S.  |  2977 
ante,  §  5663. 

Provisions  prohibiting  the  entering  or  exporting  for  drawback  of  mercfaandi« 
withdrawn  from  the  custody  of  customs  officers,  except  as  provided  in  R.  S.  ! 
8025,  were  made  by  R.  S.  §  2978,  ante,  §  5664. 

Provisions  authorizing  the  transportation  of  merchandise,  the  duties  oi 
which  havfe  been  paid  or  secured,  from  the  district  into  which  it  was  importe 
to  any  port  of  entry,  and  the  exportation  from  such  port  with  the  benefit  o 
drawback,  were  made  by  R.  S.  |  3036,  post,  |  5789. 

Notes  of  Deoisioas 
Drawback  moneys^-Drawback  mon-  that  they  were  entitled  to  pass  free  c 
eys  are  duties  repaid  to  the  importer  duty.  The  power  of  the  secretary  t 
or  the  person  to  whom  he  has  trans-  prescribe  rules  and  regulations  does  n< 
ferred  his  rights.  (1895)  21  Op.  Atty.  authorise  him  to  impose  a  duty,  not  prt 
Gen.  255.  Tided  for  by  congress,  in  repayment  < 

Imposing  duty  In  repayment  of  draw-  JJ^^^!»T'^"f^  J^f^^o""  ^'  ^'^^"^  ^^ 

back.r-^rain  bags  manufactured  in  this  ^-  ^°^'  ■^^  *^®^-  ^*°- 

country  from  imported  materials  were  Cited    without    definite    appllcatio 

exported  fuU  of  California  wheat    The  Downs  v.  U.  S.  (1903)  23  Sup.  Ct  22 

exporter  demanded  and  received  accord-  224,   187  U.   S.  496,  47  L.   Ed.  27{ 

ing  to  law,  out  of  the  public  treasury,  Thomas  &  Son  Oo.  v.  Barnett  (190€ 

the  drawback  due  him  on  account  of  the  144  Fed.  338,  339,  75  C.  G.  A.  300;  I 

duty  formerly  collected  upon  the  mate-  (C.  C.  1905)  135  Fed.  172;    Swan 

rials  of  which  the  bags  were  made.  Up-  Finch  Oo.  v.  U.  S.  (1901)  37  Ot  (3L 10 
on  the  return  of  the  grain  bags,  held, 

§  5721.  (R.  S.  §  3016.)     Restrictions  upon  allowance. 

No  merchandise  imported  shall  be  entitled  to  a  drawback  of  th 
duties  paid,  unless  the  duties  so  paid  shall  amount  to  fifty  dollars  s 
least ;  nor  unless  they  shall  be  exported  in  the  original  casks,  case 
chests,  boxes,  trunks,  or  other  packages,  in  which  they  were  in 
ported,  without  diminution  or  change  of  the  articles  which  wei 
therein  contained,  at  the  time  of  importation,  in  quantity,  qualit; 
or  value,  necessary  or  unavoidable  wastage  or  damage  only  cxcepte 
Act  March  2,  1799.  c.  22,  {  75,  1  Stat.  681. 

Drawback  of  duties  paid  on  materials  used  in  manufactures  was  pr 
Tided  for  by  the  Underwood  Tariff  Act  of  Oct  8,  1913,  c.  16,  |  lY,  O,  pot 
§  5724. 

Cited    wIthOHt    definite    application,      Thomas  &  Son  Go.  y.  Barnett  (190( 
Downs  V.  U.  S.  (1903)  23  Sup.  Ot.  222,      144  Fed.  338,  339,  75  O.  C.  A-  800. 
224,   187  U.   S.  496,  47  L.  Ed.  275; 

§  5722.  (R.  S.  §  3017.)     Limitation  of  time  for  exportation. 

No  drawback  of  the  duties  shall  be  allowed  on  merchandise  ei 
titled  to  debenture  under  existing  laws,  unless  such  merchandij 
shall  be  exported  from  the  United  States  within  three  years  froi 
the  date  of  the  importation  of  the  same.  One  per  centum  on  tl 
amount  of  all  drawbacks  allowed  shall  be  retained  for  the  use  < 
the  United  States  by  the  collectors  paying  such  drawbacks,  r 
spectively. 

Act  Aug.  30,  1842,  c.  270,  |  15,  5  Stat.  563.  Act  March  8,  1845,  c.  7 
I  10,  5  Stat  752.    Act  July  14,  1862,  c.  163,  i  21,  12  Stat  560. 

Provisions  authorizing  the  withdrawal  of  mtrchandise  in  bond  for  co 
sumption  were  made  by  the  Customs  Administrative  Act  of  June  10,  189 
c  407,  S  20,  26  Stat  140,  which,  as  amended  by  Act  Oct  1,  1890,  c  1244, 
54,  26  Stat  624,  and  Act  Dec.  15,  1902,  c.  1,  32  Stat  753,  were  furthi 
amended  by  the  Paync-AIdrich  Tariff  Act  of  Aug.  5,  1909,  c  6,  |  28,  I 
Stat  101,  and  were  re-enacted  by  the  Underwood  Tariff  Act  of  Oct  8,  191 
c.  16,  i  III,  S,  ante,  §  5656. 

Provisions  authorizing  the  withdrawal  of  merchandise  in  bond  for  export 

tion  were  made  by  R.  S.  |  2971,  ante,  §  5657. 

Cited     without    definite    application,       144  Fed.  338,  339,  75  0.  a  A.  30 

Downs  V.  U.  S.  (1903)  23  Sup.  Ct  222,       Wheeler  v.  U.  S.  (D.  O.  1896)  75  F€ 

224,   187  U.   S.  496,  47  L.   Ed.  275;      654,  655;    (1843)  4  Op.  Atty.  Gen.  IS 

Thomas  &  Son  Co.  ▼•  Barnett  (1906) 
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^  5723.  (R.  S.  §  3018.)     Exportation  of  drugs.  I 

All  drugs,  medicines,  and  chemical  preparations  entered  for  ex-  I  j 

Dortation  and  deposited  in  warehouse  or  public  store,  may  be  ex-  I ' 

E)orted  by  the  owner  thereof  .in  the  original  package,  or  otherwise,  ' 
subject  to  such  regulations  as  shall  be  prescribed  by  the  Secretary 

3f  the  Treasury.  I 

Act  July  14,  1862,  c.  163,  §  21,  12  Stall.  559.  | 

Cited    without    definite    appilcation. 

Downs  V.  U.  S.  (1903)  23  Sup.  Ct.  222, 
224,  187  U.  S.  496,  47  L.  Ed.  275. 

(R.  S.  §§  3019,  3020.     Superseded.) 

R.  S.  S  3019,  was  as  foHows: 

**There  shall  be  allowed  on  all  articles  wholly  manufactured  of  materials 
imported,  on  which  duties  have  been  paid  when  exported,  a  drawback  equal 
in  amount  to  the  duty  paid  on  such  materials,  and  no  more,  to  be  ascertained 
under  such  regulations  as  shall  he  prescribed  by  the  Secretary  of  the  Treasury. 
Ten  per  centum  on  the  amount  of  all  drawbacks  so  allowed  shall,  however,  be 
retained  for  the  use  of  the  United  States  by  the  collectors  paying  such  draw- 
backs respectively." 

R.  S.  f  3020,  as  originally  enacted,  was  as  follows: 

"Where  fire-arms,  scales,  balances,  shovels,  spades,  axes,  hatchets,  hammers, 
plows,  cultivators,  mowing-machines,  and  reapers,  manufactured  with  stocks 
or  handles  made  of  wood  grown  in  the  United  States,  are  exported  for  benefit 
of  drawback  under  the  preceding  section,  such  articles  shall  be  entitled  to 
such  drawback  in  all  cases  when  the  imported  material  exceeds  one-half  of 
the  value  of  the  material  used." 

The  words  "And  where  cans  manufactured  in  whole  or  in  part  of  imported  ' 

material,  filled  with  products  grown  or  produced  in  the  United  States,  are 
exported  for  benefit  of  such  drawback,  the  same  shall,  in  all  cases,  be  en- 
titied  to  the  drawback  provided  for  in  the  preceding  section  where  the  im- 
ported material  used  in  the  manufacture  of  such  cans  shall  equal  seventy 
per  centum  of  the  value  of  all  the  material  used  in  the  manufacture  thereof," 
were  added  thereto  by  amendment  by  Act  March  10,  1880,  c.  37,  21  Stat.  67. 

These  sections  and  the  amendatory  act  were  superseded  by  provisions  of 
the  same  nature  made  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16, 
S  IV,  O,  post,  §  5724. 

§  5724.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  O.)  Articles  made  wholly 
or  in  part  from  imported  materials;  medicinal  or  toilet  prep- 
arations; vessels. 
O.  Upon  the  exportation  of  articles  manufactured  or  produced  in 
the  United  States  by  the  use  of  imported  merchandise  or  materials 
upon  which  customs  duties  have  been  paid,  the  full  amount  of  such 
duties  paid  upon  the  quantity  of  materials  used  in  the  manufacture 
or  production  of  the  exported  product  shall  be  refunded  as  drawback, 
less  1  per  centum  of  such  duties :  Provided,  That  where  a  principal 
product  and  a  by-product  result  from  the  manipulation  of  imported 
material  and  only  the  by-product  is  exported,  the  proportion  of  the 
drawback  distributed  to  such  by-product  shall  not  exceed  the  duty 
assessable  under  this  Act  on  a  similar  by-product  of  foreign  origin  if 
imported  into  the  United  States.  Where  no  duty  is  assessable  upon 
the  importation  of  a  corresponding  by-product,  no  drawback  shall  be 
payable  on  such  by-product  produced  from  the  imported  material; 
if,  however,  the  principal  product  is  exported,  then  on  the  exportation 
thereof  there  shall  be  refunded  as  drawback  the  whole  of  the  duty 
paid  on  the  imported  material  used  in  the  production  of  both  the  prin- 
cipal and  the  by-product,  less  1  per  cent,  as  hereinbefore  provided: 
Provided  further,  That  when  the  articles  exported  are  manufactured 
in  part  from  domestic  materials,  the  imported  materials  or  the  parts 
of  the  articles  manufactured  from  such  materials,  shall  so  appear  in 
the  completed  articles  that  the  quantity  or  measure  thereof  may  be 
ascertained :  And  provided  further,  That  the  drawback  on  any  article 
allowed  under  existing  law  shall  be  continued  at  the  rate  herein  pro- 
vided. That  the  imported  materials  used  in  the  manufacture  or  pro- 
duction of  Articles  entitled  to  drawback  of  customs  duties  when  ex- 
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ported  shall,  in  all  cases  where  drawback  of  duties  paid  on  such  ir 
terials  is  claimed,  be  identified,  the  quantity  of  such  materials  us 
and  the  amount  of  duties  paid  thereon  shall  be  ascertained,  the  fac 
of  the  manufacture  or  production  of  such  articles  in  the  United  Stat 
and  their  exportation  therefrom  shall  be  determined,  and  the  dra^ 
back  due  thereon  shall  be  paid  to  the  manufacturer,  producer,  or  e 
porter,  to  the  agent  of  either  'or  to  the  person  to  whom  such  man 
facturer,  producer,  exporter,  or  agent  shall  in  writing  order  su* 
drawback  paid,  under  such  regulations  as  the  Secretary  of  the  Tres 
ury  shall  prescribe. 

On  the  exportation  of  flavoring  extracts,  medicinal  or  toilet  pre 
arations  (including  perfumery)  hereafter  manufactured  or  produo 
in  the  United  States  in  part  from  domestic  alcohol  on  which  an  i 
ternal-revenue  tax  has  been  paid,  there  shall  be  allowed  a  drawbar 
equal  in  amount  to  the  tax  found  to  have  been  paid  on  the  alcohol  ; 
used:  Provided,  That  no  other  than  domestic  tax-paid  alcohol  shj 
have  been  used  in  the  manufacture  or  production  of  such  preparatior 
Such  drawback  shall  be  determined  and  paid  under  such  rules  ai 
regulations,  and  upon  the  filing  of  such  notices,  bonds,  bills  of  ladin 
and  other  evidence  of  payment  of  tax  and  exportation,  as  the  Seer 
tary  of  the  Treasury  shall  prescribe. 

The  provisions  of  this  section  shall  apply  to  materials  used  in  tl 
construction  and  equipment  of  vessels  built  for  foreign  account  ar 
ownership,  or  for  the  government  of  any  foreign  country,  notwitl 
standing  that  such  vessels  may  not  within  the  strict  meaning  of  tl 
term  be  articles  exported.    (38  Stat.  200.) 

This  was  a  subdivision  of  section  IV  of  the  Underwood  Tariff  Act,  cit4 
above. 

See  notes  to  subdivision  A  of  this  section,  ante,   §  5292. 

Provisions  similar  to  those  of  this  subdivision  were  made  by  the  precedii 
tariff  acts,  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  25,  36  Sta 
90,  the  Dingley  Tariff  Act  of  July  24,  1897,  c  11,  §  30,  30  Stat  211,  tl 
Wilson  Tariff  Act  of  Aug.  27.  1894,  c.  349,  §  22,  28  Stat.  551,  and  the  M 
Kinley  Tariff  Act  of  Oct.  1,  1890,  c.  1244,  §  25,  26  Stat  617. 

These  provisions  superseded  provisions  of  similar  nature  made  by  R.  S.  j 
3019,  3020,  3026. 

The  provision  that  this  section  shall  apply  to  materials  used  in  the  coi 
struction  and  equipment   of  vessels  built  for  foreign   account,   superseded 
similar  provision  of  Act  June  20,  1884,  c.  121,  §  17,  23  Stat  57. 

Provisions  for  the  importation  in  bond  of  materials  for  the  constructio 
and  repair  of  vessels  for  foreign  trade  were  made  by  subdivision  J,  scbsec 
5,  6,  of  this  section,  ante,  §§  5309,  5310.  Similar  provisions  were  made  fa 
the  preceding  tariff  acts. 

The  re-importation  of  any  article  on  which  an  allowance  of  drawback  hi 
been  made  was  prohibited  except  on  the  payment  of  duties  equal  to  sue 
drawback,  by  a  proviso  annexed  to  paragraph  404  of  section  I  of  this  ac 
set  forth  ante,  §  5291,  par.  404.  Similar  provisions  were  made  by  precedin 
tariff  acts. 

Drawback  of  duties  paid  on  materials  used  in  the  manufacture  of  article 
manufactured  or  produced  in  the  United  States,  on  the  shipment  of  said  ai 
tides  to  the  Philippine  Archipelago,  and  of  duties  paid  on  merchandise  i 
bonded  warehouse  or  otherwise  in  the  custody  and  control  of  the  officers  c 
the  customs,  on  shipment  to  the  Philippine  Islands  within  three  years  froi 
the  date  of  the  original  arrival,  was  provided  for  by  Act  March  8,  1902,  < 
140,  §§  6,  7,  ante,  §S  5674,  5675. 

Notes  of  Deoiaions 

1.  Purpose   of  act.  8.    Lead. 

2.  Goods     consumed      on     voyage— Prior         9.    Oil   cake. 

statutes.  10.    Sugar   In  canned   fnilt. 

8.    Jurisdiction  of  Secretary  of  the  Treas-       U.  Leased   bags. 

ury.  12.  ''Manufacture"   and   materials   used  i 

■4.    Identity  of  imported  material  and   as-  ipanufacture— In  general. 

certainment  of  quantity  and  measure       13.    Automobile    used   in    constructio 

— In    general.  of    express   wagon. 

6.    "Appear."  14.    Blended  flour. 

«.    "Ascertained."  15.    Borax    used    as    preservative   fo 

7.   Flour.  meat. 
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B.     Bottles,   corks,  etc: 

r.     Boxes       made       from       imported 

shooks. 

S.     Burlap   used  for  coyerlng  cotton. 

9. Camels  hair  noils. 

0.     Equipment  of  railroad  cars. 

L.     Syrup     manufactured    from     raw 

sugar. 

2.  Persons     entitled    to    drawback— What 

constitutes   exportation   and   Importa- 
Uon. 

3.  Authority  to  collect  drawbacks. 

4.     Decisions    under   prior   acts. 

1.  Purpose  of  actd— The  general  pur- 
;K>8e  of  the  section  was  to  provide  that, 
pv'lienever  materials  are  brought  into 
the  United  States  under  such  circum- 
stances that  they  are  subject  to  the  pay- 
ment of  duty  and  used  here  in  the  man- 
ofacture  of  finished  articles,  upon  the 
subsequent  exportation  of  such  manu- 
factured articles  to  a  foreign  country  a 
drawback  shall  be  allowed  upon  the 
cnaterial  on  which  duty  has  been  paid. 
(1907)  26  Op.  Atty.  Gen.  355. 

2.  Goods  consumed  on  voyage— Prior 
statutes.p-See  U.  S.  v.  Allen  (1896)  163 
U.  S.  499,  16  Sup.  Ct  1071,  41  L.  Ed. 
242,  reversing  (D.  C.  1892)  52  Fed. 
575,  and  (1893)  58  Fed.  864,  7  C.  0.  A. 
547,  15  U.  S.  App.  252;  (1902)  24  Op. 
Atty.  Gen.  6. 

3.  Jurisdiction   of   Secretary   of  the 

Treasuryd— The  jurisdiction  to  allow  or 
refuse  drawbacks  is  vested  in  the  Sec- 
retary of  the  Treasury,  and  it  would 
seem  incongruous  to  vest  in  another 
tribunal  the  decision  of  questions  relat- 
ing to  the  charges  connected  with  the 
exportation  of  drawback  goods,  which 
in  effect  result  in  a  reduction  of  the  al- 
lowance of  drawback.  Atlantic  trans- 
port Co.  V.  U.  S.  (1914)  5  Ct.  Cust.  App. 
373. 

4.  Identity  of  Imported  material  and 
ascertainment  of  quantity  and  measure 
— In  general.— Of  a  claim  for  draw- 
back on  exported  articles  under  Act 
Aug.  5,  1861,  f  4  (12  Stat.  292),  which 
provides  that  the  drawback  shall  be 
"ascertained  under  such  regulations  as 
shall  be  prescribed  by  the  Secretary  of 
the  Treasury,"  the  Court  of  Claims  has 
not  jurisdiction;  there  being  no  fixed 
right  to  any  specific  sum  of  money  until 
the  amount  of  the  drawback  is  ascer- 
tained under  the  regulations  prescribed. 
Campbell  v.  U.  S.  (1876)  12  Ct.  CI.  470. 

Drawback  is  allowable  under  section 
25,  Act  1890,  only  in  cases  where  the 
article  manufactured  or  produced  can 
be  so  separated  chemically  or  mechani- 
cally into  its  component  materials  that 
the  relative  portions  of  each  material 
may  be  ascertained  without  reference 
to  past  books  of  account.  (1894)  21 
Op.  Atty.  Gen.  110. 

The  provision  of  section  25,  Act  1890, 
allowing  a  drawback  on  articles  export- 
ed which  are  made  in  part  from  import- 
ed and  in  part  from  domestic  materials, 
deals  only  with  the  ascertainment  of  the 
Quantity  or  measure  of  the  imported  ma- 


terial existing  in  the  completed  article, 
and  has  nothing  to  do  with  the  iden- 
tification of  such  materials.  The  pro- 
viso does  not  prescribe  how  the  im- 
ported materials  shall  appear,  except 
that  they  shall  so  appear  that  the  quan- 
tity and  measure  thereof  may  be  ascer- 
tained. Ascertainment , of  quantity  and 
measure  is  an  act  of  the  mind,  and  the 
required  appearance  is  therefore  not  a 
visual,  but  a  mental,  presentation.  The 
meaning  of  the  proviso  is  that  where  the 
article  exported  is  made  in  part  from 
domestic  materials,  the  imported  mate- 
rials shall  so  appear  in  the  completed 
article — that  is,  be  shown  to  the  satis- 
faction of  the  customs  officers  to  exist 
in  the  completed  article — that  the  quan- 
tity or  measure  thereof  may  be  ascer- 
tained. (1898)  22  Op.  Atty.  Gen.  111. 
Where  upon  the  exportation  of  a  prod- 
uct manufactured  in  the  United  States 
from  a  combination  of  domestic  material 
and  foreign  material  which  has  paid 
duty,  the  quantity  or  measure  of  the  for- 
eign material  actually  present  in  the 
completed  article  can  be  identified  to  the 
satisfaction  of  the  customs  officials  by 
the  evidence  of  books  of  account,  or  oth- 
erwise, the  exporter  is  entitled  under 
section  30,  Act  1897,  to  drawback  of  the 
duties  paid  upon  the  imported  material 
thus  ascertained  to  be  actually  present 
in  the  completed  article.  (1905)  25  Op. 
Atty.  Gen.  344. 

5. "Appear."  — The  word  "ap- 
pear" does  not  require  that  the  imported 
materials  should  appear  in  the  sense 
of  being  seen  in  the  ccfmpleted  articles, 
but  only  in  the  sense  of  being  proven  to 
be  present  in  the  completed  article. 
(1905)  25  Op.  Atty.  Gen.  844. 

6.  — —  "Ascertained."  —  The  word 
"ascertained"  is  obviously  used  to  de- 
scribe knowledge  which  is  obtained  from 
evidence,  and  not  merely  that  which  is 
obtained  from  the  exercise  of  the  sens- 
es.    (1905)  25  Op.  Atty.  Gen.  344. 

7.  —  Fiourw— In  computing  the 
drawback  on  the  export  of  flour  made 
from  imported  wheat,  the  relative  val- 
ues of  the  flour  and  other  products  at 
the  time  and  place  of  manufacture 
should  be  used  as  the  basis  of  calcula- 
tion. And  where  only  a  part  of  the 
products  from  imported  wheat  is  ex- 
ported, the  proportionate  value  of  the 
same  for  drawback  purposes  should  be 
determined  without  allowing  anything 
foV  the  increased  price  such  part  would 
bring  in  domestic  markets  because  of 
the  privilege  of  drawback.  (1905)  25 
Op.  Atty.  Gen.  374. 

8.  —  Lead.^In  a  mass  of  lead,  of 
which  90  per  cent,  is  foreign  in  origin 
and  10  per  cent,  domestic,  the  domestic 
lead  can  be  regarded  neither  as  a  mere 
incident  to  the  other  nor  as  small 
enough  in  amount  to  be  disregarded 
and  is  not  entitled  to  drawback.  (1894) 
21  Op.  Atty.  Gen.  110. 

Satisfactory  proof  having  been  pre- 
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■ented  to  the  customs  officers  to  estab- 
lish the  identity  of  certain  imported  lead 
ore  used  in  the  manufacture  of  pig  lead* 
to  ascertain  the  quantity  thereof,  and  to 
compute  the  duties  paid  thereon,  and  it 
being  satisfactorily  shown  that  the  im- 
ported lead  so  appears  in  the  exported 
product  that  the  quantity  or  measure 
thereof  may  be  ascertained,  a  draw- 
back is  allowable.  (1898)  22  Op.  Atty. 
Gen.  111. 

White  lead  made  in  this  country  from 
a  mixture  of  domestic  and  imported  pig 
lead,  obtained  from  foreign  and  do- 
mestic lead  ores,  held  not  entitled  upon 
exportation  to  drawback  under  Act 
1^,  because  that  part  of  the  lead 
which  came  from  the  imported  ore  does 
not  so  appear  in  the  completed  product 
that  its  quantity  or  measure  can  be  as- 
certained in  the  manner  contemplated 
by  that  act  (1895)  21  Op.  Atty.  Gen. 
229. 

A  drawback  may  be  allowed  of  the  du- 
ties paid  on  imported  lead,  refined,  in 
a  bonded  warehouse,  subsequently  with- 
drawn therefrom  on  payment  of  duties, 
for  domestic  consumption,  as  provided 
in  section  29,  Act  1897  (see  ante,  | 
5673),  upon  the  exportation  of  articles 
manufactured  wholly  from  such  lead 
under  the  provision  of  section  30. 
(1898)  22  Op.  Atty.  Gen.  119. 

The  drawback  to  be  allowed  under 
section  30,  Act  1897,  on  refined  lead 
withdrawn  from  bond,  manufactured 
and  exported,  the  same  being  originally 
part  of  a  quantity  of  base  bullion  that 
had  been  imported  and  upon  which  reg- 
ular duties  had  been  paid  under  para- 
graph 182  of  the  same  act,  should  be 
based  on  the  quantity  of  refined  lead 
thus  used,  plus  2  per  cent,  for  waste 
(that  is,  an  amount  equal  to  the  duties 
paid  on  the  materials  actually  used), 
less  the  statutory  1  per  cent,  of  such 
duties.    (1900)  23  Op.  Atty.  Gen.  131. 

9.  ..  oil  oake.^Where  linseed,  on 
which  a  duty  of  20  cents  per  bushel  had 
been  paid,  was  manufactured  into  oil 
and  oil  cake,  and  the  oil  cake  exported, 
the  drawback,  under  section  22  of  the 
act  of  August  27,  1894,  should  be  com- 
puted in  proportion  to  the  value  which 
the  oU  cake  bears  to  the  oil,  and  not  in 
proportion  to  the  weight  which  the  ex- 
ported oil  cake  bears  to  the  weight  of 
the  imported  linseed.  U.  S.  v.  Dean 
Linseed  OU  Co.  (1898)  87  Fed.  453,  31 
O.  G.  A.  51,  reversing  Dean  Linseed 
on  Co.  V.  U.  S.  (O.  O.  1897)  78  ]^ed. 
467,  and  certiorari  denied  Id.  (1898)  19 
Sup.  Ct.  884,  172  U.  S.  647,  43  L.  Ed. 
1181. 

Oil  cake  made  from  imported  flaxseed 
is  not  waste,  but  a  manufactured  arti- 
cle entitled  to  drawback.  U.  S.  v.  Dean 
Linseed  OU  Co.  (1898)  87  Fed.  453, 
454,  31  C.  C.  A.  51  (writ  of  certiorari 
denied  [1898]  19  Sup.  Ct.  884,  172  XJ. 
S.  647,  43  L.  Ed.  1181) ;  Dean  Linseed 
on  Co.  V.  U.  S.  (C.  C.  1897)  78  Fed. 
467. 

A  drawback  is  allowable  on  oU  cake 


made  from  Imported  linseed.  (18^ 
21    Op.    Atty.    Gkn.    109.      See,    a 

(1901)  23  Op.  Atty.  C^en.  395,  i 
(1904)  25  Op.  Atty.  Gen.  115. 

10.  —  Sugar  In  eaanad  fraft.^-It 

ing  possible  to  ascertain  the  quantity 
imported  sugar  present  in  fruit  cam 
for  export,  drawback  on  such  sni 
should  be  allowed.  (1898)  22  Op.  A1 
Gen.  127. 

11.  Leased  baga^No  right  of  drs 
back  arises  under  R.  S.  §  3019,  wl 
bags  made  of  Imported  materials  i 
leased  to  steamers  for  foreign  voyaj 
with  the  understanding  that  they  i 
to  be  brought  back  again  to  the  Unit 
States.  Kennedy  v.  U.  S.  (1899) 
Fed.  127,  37  C.  C.  A.  25,  affirming:  jm 
ment  (C.  C.  1897)  79  Fed.  893. 

12.  ''Manufacture"  and  naterials  m 
In  manufaeture— >ln  gen«ral^-To  enti 

an  importer  to  a  refund  of  duties  unc 
those  statutes  it  is  necessary  that  t 
ultimate  completed  article  shall 
whoUy  manufactured  in  this  count 
and  the  mere  combination  of  a  compI< 
ed  motor  with  or  its  construction  ii 
a  vehicle  does  not  constitute  a  new  a 
distinct  manufacture  within  the  mea 
ing  of  the  drawback  laws.  (1902) 
Op.  Atty.  Gen.  625. 

The  drawback  law  contemplates  t 
manufacture  of  a  separate  and  coi 
plete  article  which  is  not  merely  t 
finished   material   of   a  further    sta{ 

(1902)  24  Op.  Atty.  Gen.  53. 

13. Automobile  used  In  oonstni 

tlon  of  express  wagon^— An  import 
held  not  entitled  to  a  refund  of  duti 
paid  upon  an  automobUe  imported  f 
use  in  the  construction  of  an  expre 
wagon  upon  the  reexportation  of  t 
completed  wagon,  such  wagon  not  beiJ 
a  manufacture.  (1902)  23  Op.  Att 
Gen.  625. 

14.  —  Blended  flottr.F-Blended  flo 
is  a  ''manufacture"  within  the  at 
(1908)  27  Op.  Atty.  Gen.  68. 

15.  — -  Borax  used  as  preservatl^ 
for  meat^Borax  used  as  a  preservi 
tive  of  hams  and  bacon  during  shipmei 
to  foreign  destination  and  then  wash 
out  held  not  a  part  of  the  product,  a] 
no  drawback  was  allowable  under  A 
1897.  Nor  could  the  drawback  be  s 
lowed  in  such  case  on  the  theory  th; 
the  borax  exported  is  itself  a  man 
facture  because  it  was  imported 
lumps,  nnd  ground  or  powdered  befo 
being  applied  to  the  meat;  since  it 
not  exported  in  the  form  of  powder 
borax,  but  is  absorbed  into  the  surfa< 
of  the  meat  Anglo-American  Provisi< 
Co.  V.  U.  S.  (1902)  116  Fed.  248,  I 
C.   C.  A.  28,  writ  of  certiorari  deni< 

(1903)  23  Sup.  854,  190  U.  S.  558,  - 
L.  Ed.  1184. 

16.  —  Bottles,  corks,  etc.— Impoi 
ed  bottles  and  corks,  re-exported  fill 
with  beer  made  in  this  country,  are  n 
."materials    ♦    ♦    ♦    used  in  the  man 

facture  of  articles  manufactured  or  pi 


(6832) 


;h.9) 


OOLLBCTION  OF  DUTIES  UPON  IMPORTS 


§  6724 


aced  in  the  United  States.*'  Joseph 
k?hlib!  Brewing  Oo.  v.  U.  S.  (1901) 
1  Sup.  Ct  740,  741,  181  U.  S.  584,  46 
(.  Ed.  1013;  Anheuser-Busch  Brew- 
ig  Ass'n  T.  U.  S.  (1908)  28  Sup.  Ct 
04,  205,  207  U.  S.  556,  52  L.  Ed.  836 
affirming  judgment  [1906]  41  Ct  Gl. 
89) ;  Wheeler  ▼.  U.  S.  (D.  C.  1896) 
5  Fed.  654;  Beadlestonf.  U.  S.  (1899) 
04  Fed.  295;  Joseph  Schlitz  Brewing 
Jo.  V.  U.  S.  (1900)  35  Ct  CI.  110;  An- 
euser-Busch  Brewing  CJo,  ▼.  U.  S. 
1906)  41  Ct  CL  389. 

17.  — —  Boxee  made  from  imported 
heoks^Boxes  put  together  in  this 
ountry  from  imported  shooks,  and  with 
ails  made  here  from  imported  rods, 
re  not  'Vholly  .manufactured"  in  tliis 
ountry,  so  as  to*  be  entitled  to  a  draw- 
ack,  under  Rev.  St  §  3019;  and,  while 
tie  nails  may  be  considered  as  wholly 
lanufactured  here,  they  lost  their  iden- 
ity  in  the  box,  so  that  no  separate 
rawback  can  be  allowed  on  them. 
Idewater  CU  Co.  ▼.  U.  S.  (1898)  18 
lup.  Ct  837,  171  U.  S.  210,  43  L.  Ed. 
39. 

Boxes  made  of  shooks  manufactured 
i  Canada  held  not  a  domestic  manu- 
icture  within  the  statute.     Tidewater* 
m  Co.  ▼.  U.  S.  (1896)  31  Ct  CL  90. 

18.  -—  Burlaps  used  for  covering  cot- 
»n^-Imported  burlaps,  on  which  duty 
as  been  paid,  when  used  as  coverings 
n  the  so-called  "roundlap*'  bales  of 
Dtton,  held  not  entitled  to  drawback, 
>r  the  reason  that  the  bale  is  not  an  ar- 
ide  manufactured  or  produced  within 
lis  section.  (1903)  24  Op.  Atty.  Gen. 
75. 

19.  —  CamePe  hair  noll8.»Camers 
air  noils,  resulting  from  the  separation 
f  imported  camel's  hair  and  noils, 
rere  not  entitled  to  drawback  as  a 
lanufactured  article.  (1895)  21  Op. 
Ltty.  Gen.  159. 

20.  —  Equipment  of  railroad  oars^— 

/ertain  car  brakes,  springs,  and  light- 
^K  apparatus  were  imported  into  the 
Jnited  States  for  the  purpose  of  being 
ised  as  parts  of  the  equipment  of  cer- 
ain  railroad  cars  to  be  manufactured 
1  this  country  for  export.  They  were 
lOt  installed  in  the  cars,  but  were  pres- 
nt  for  inspection  and  were  shipped  in 
heir  original  packages,  or  were  re- 
acked  and  shipped,  with  the  parts  of 
he  cars  to  which  they  were  subsequent- 
r  to  be  attached.  Held,  that  such  ar- 
icles  were  not  used  *'in  the  manufac- 
ure  of  articles  manufactured  or  pro- 
luced  within  the  United  States." 
1904)  25  Op.  Atty.  Gen.  125. 

21.  .«  Syrup  manufactured  from 
aw  sugar.— Drawback  should  be  allow- 
d  upon  the  exportation  to  Europe  of 
yrup  manufactured  from  raw  sugar 
7hich  was  brought  into  the  United 
Itates  from  the  Philippine  Islands  and 
ipon  which  duties  were  paid  under  the 
Philippine  revenue  act  of  March  8, 
.902.     (1907)  26  Op.  Atty.  Gen.  355. 
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22.  Persons  entitled  to  drawback— 
What  constitutes  exportation  and  Im- 
portations—The shipment  of  manufac- 
tured articles  upon  a  foreign-going  ves- 
sel for  use  and  consumption  upon  the 
voyage  is  not  ''exportation."  In  aU 
drawback  statutes  foreign  destination 
is  intended.  Swan  &  Finch  Co.  v.  U.  S. 
(1901)  37  Ct  CL  101,  judgment  affirm- 
ed (1903)  23  Sup.  Ct  702,  190  tJ.  S. 
143,  47  L.  Ed.  984. 

The  drawback  provided  "on  .the  ex- 
portation" of  articles  manufactured 
from  imported  materials  on  which  du- 
ties had  been  paid  will  not  be  allowed 
on  goods  placed  on  board  a  vessel  bound 
for  a  foreign  port,  to  be  used  and  con- 
sumed on  board  the  vessel  during  itc 
voyage,  and  in  fact  so  used  and  con- 
sumed. Swan  &  Finch  Co.  v.  U.  S. 
(1903)  23  Sup.  Ct  702,  703,  190  U.  S. 
143,  47  L.  Ed.  984,  affirming  judgment 
(1901)  37  Ct  CI.  101. 

The  terms  "export"  and  "exporta- 
tion" defined.  Swan  &  Finch  Co.  v.  U. 
S.  (1901)  37  Ct  CI.  101. 

Imported  articles  of  domestic  origin 
were  to  be  regarded  as  "imported  ma- 
terials" when  their  prior  importation 
was  not  merely  colorable.  If,  however, 
the  exportation  was  genuine,  and  with 
intent  to  dispose  of  the  alcohol  abroad, 
so  that  upon  its  arrival  there  it  is  to 
be  regarded  as  absorbed  in  the  general 
mass  of  foreign  commodities,  the  sub- 
sequent importation  of  the  goods  in 
such  cases  is  proper.  The  exportation 
of  alcohol  with  the  intention  of  its  re- 
importation, in  order  to  take  advantage 
of  the  drawback  privilege,  is  to  be  re- 
garded as  colorable  only.  The  alcohol  is 
forfeitable,  the  persons  engaged  in  the 
transaction  are  punishable  and  there  is 
no  right  to  drawback.  (1897)  21  Op. 
Atty.  Gen.  501. 

Although  most  of  the  definitions  of 
the  words  "import**  and  "export"  refer 
to  the  taking  of  goods  from  one  country 
to  another,  they  being  ordinarily  the 
only  cases  in  which  import  or  export 
duties  are  imposed,  these  words  may 
be  also  used  in  reference  to  the  taking 
of  goods  from  one  part  of  a  country  to 
another  or  from  one  state  to  another. 
(1907)  26  Op.  Atty.  Gen.  355.  • 

The  word  'imported*'  does  not  neces- 
sarily imply  that  the  materials  in  which 
drawback  is  to  be  allowed  must  have 
come  from  a  foreign  country  in  a  tech- 
nical sense.    Id. 

Materials  brought  into  the  United 
States  from  the  Philippine  Islands  ou 
which  duty  has  been  paid  under  the 
Philippine  revenue  act  of  March  8, 
1902  (32  Stat  54),  are  to  be  regarded 
as  "imported  materials,"  although  not 
brought  in  from  a  foreign  country.    Id. 

23.  Authority  to  collect  drawbacks.^ 

Nonresidents,  generally,  may  perform 
by  agents  the  acts  nece&rsary  to  the  ben- 
efit of  drawback.  (1829)  2  Op.  Atty. 
Gen.  260. 

The  authority  to  collect  drawback 
may  be  delegated  by  a  manufacturer  to 
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a  general  selling  agent  or  to  some  at-  24.  —  Decisions  under  prior    aets. 

torney  at  law,  but  such  a  person  must  See  U.  S.  v.  Five  Casks  of  Piles    (D. 

conduct  his  business  through  a  licensed  C.  1840)  Fed.  Cas.  No.  15,112;    (1876) 

broker  unless  he  obtains  himself  a  li-  15  Op.  Atty.  Gen.  147;    (1890)  19  Op. 

cense.     (1895)  21  Op.  Atty.  Gen.  255,  Atty.  Gen.  638;    (1909)  27  Op.   Atty. 

258.  Gen.  228. 

§  5725.  (R  S.  §  3021.)     Railroad-iron. 

Railroad-iron,  partially  or  wholly  worn,  may*  be  imported  into  the 
United  States  without  payment  of  duty,  under  bond  to  be  with- 
drawn and  exported  after  such  railroad-iron  shall  have  been  re- 
paired or  remanufactured.  The  Secretary  of  the  Treasury  is  here- 
by authorized  and  directed  to  prescribe  such  rules  and  regulations 
as  may  be  necessary  to  protect  the  revenue  against  fraud,  and  se- 
cure the  identity,  character,  and  weight  of  all  such  importations 
when  again  withdrawn  and  exported,  restricting  and  limiting  the 
export  and  withdrawal  to  the  same  port  of  entry  where  imported, 
and  also  limiting  all  bonds  to  a  period  of  time  of  not  more  than  six 
months  from  the  date  of  the  importation. 
Act  March  2,  1861,  c.  68,  i  27,  12  Stat  197. 

Cited    without    definite    appilcatfon, 

Downs  V.  U.  S.  (1903)  23  Sup.  Ct.  222, 
224,  187  U.  S.  496,  47  L.  Ed.  275. 

§  5726.  (R.  S.  §  3022.)     Salt  for  curing  fish. 

Imported  salt  in  bond  may  be  ysed  in  curing  fish,  taken  by  ves- 
sels licensed  to  engage  in  the  fisheries,  under  such  regulations  as 
the  Secretary  of  the  Treasury  shall  prescribe;  and  upon  proof  that 
the  salt  has  been  used  in  curing  fish,  the  duties  on  the  same  shall 
be  remitted. 

Act  June  6,  1872,  c.  3^5,  §  11,  17  Stat  238. 

Salt  was  included  in  the  Free  List  of  the  Underwood  Tariff  Act  of  Oct  3, 
1913,  c  16,  §  I,  par.  593,  ante,  S  5291,  par.  593. 

Cited  without  definite  appiication.  S.  v.  Fifty-Nine  Demijohns  of  Aguadi- 
Downs  V.  U.  S.  (1903)  23  Sup.  Ct.  222,  ente  and  Four  Barrels  of  Cigarettes 
224,  187  U.  S.  496,  47  L.  Ed.  275;    U.       (D.  C.  1889)  39  Fed.  401,  402. 

§  5727.  (R.  S.  §  3023.)     Duty  on  gaugeable  merchandise. 

Upon  all  merchandise  gaugeable  by  law,  hereafter  exported,  upon 
which  drawback  or  return  duty  is  allowed,  and  upon  all  merchandise 
gaugeable  by  law,  withdrawn  from  bonded  warehouses  for  export, 
there  shall  be  collected  by  the  collectors  of  the  several  ports  ten 
cents  per  cask. 

Act  March  2,  1867,  c.  168,  §  3,  14  Stat  470. 

Notes  of  Deoisionji 

Abrogation  of  sectionw^The  charges  jected,  on  the  ground  that  such  charge 

here  provided  held  fees,  and  as   such  was  abolished  by  Customs  Administra- 

abrogated  by  the  Customs  Administra-  tive  Act     Held,  that  the  circuit  court 

tive  Act  June  10,  1890,  §  22.     (See  sec-  of  the  United  States,  on  appeal  from 

tion  5327  IV,  ante,  and  note  under  sec-  such  dedsion,  had  jurisdiction  to  hear 

tion  5393,  ante.)     U.  S.  v.  Jahn  (1893)  and  determine  the  questions  of  law  and 

65  Fed.  792,  13  C.  0.  A.  134.  'act  involved  therein.     U.   S.  v.  Jahn 

The  board  of  general  appraisers  sus-  (1894)   15  Sup.  Ct  39,  41,  155  U.  S. 

tained  the  action  of  a  collector  in  ex-  109,  39  L.  Ed.  87,  following  Same  v. 

acting  a  charge  of  10  cents  per  cask  Klingenberg    (1894)    14  Sup.   Ct  790, 

for    gauging    molasses    withdrawn    by  1^3  U.  S.  93,  38  L.  Ed.  647. 

importers  from  warehouse,  and  export-  Cited     without    definite    appiication, 

ed  for  the  benefit  of  the  drawback,  to  Downs  v.  U.  S.  (1903)  23  Sup.  Ct  222, 

the  payment  of  which  the  importers  oh-  224,  187  U.  S.  496,  47  L.  Ed.  275. 

§  5728.  (R.  S.  §  3024.)     Duty  upon  weighable  articles. 

Upon  all  weighable  articles  hereafter  exported,  upon  which  a 
drawback  or  return  duty  is  allowed,  and  upon  all  weighable  mer- 
chandise withdrawn  from  bonded  warehouses  for  export,  there  shall 
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£    collected  by  the  collectors  of  the  several  ports  three  cents  per 
Lindred  pounds,  to  be  determined  by  the  returns  of  the  weighers. 
Act  July  26,  1866,  c.  269,  §  1,  14  Stat.  2S9. 

Notes  of  Deolilons 


Abrogation  of  8ection.~The  charges 
ire  provided  held  fees,  and  as  such 
>rogated  by  Customs  Adminisrtrative 
ct  June  10,  1890,  §  22.  (See  section 
127    IV,   ante,   and   note   under   sec- 


tion 5:i9:j,  nnteO     V.  S,  v.  Jahu  (1S95) 
65  Ftd.  71*2,  15  C.  a  A.  134. 

Cited  witliout  definite  application, 
Downs  V.  U.  S.  (1003)  23  Sup.  Ct  222, 
224,  187  U.  S,  49C,  4T  L,  Ed.  275, 


5729.  (R.  S.  §  3025.)  No  drawback  after  removal  from  custody. 
No  return  of  the  duties  shall  be  allowed  on  the  export  of  any 
lerchandise  after  it  has  been  removed  from  the  custody  and  con- 
rol  of  the  Government,  except  in  the  cases  provided  in  sections 
liree  thousand  and  nineteen,  three  thousand  and  twenty,  three  thou- 
and  and  twenty-two,  and  three  thousand  and  twenty-six. 
Act  July  14,  1862,  c.  163,  §  21,  12  Stat.  500. 

Provisions  authorizing  the  transportation  of  merchandise,  the  duti^a  on 
which  have  been  paid  or  secured,  from  the  district  into  which  it  was  imported 
to  any  port  of  entry,  and  the  exportation  from  such  port,  with  the  benefit  of 
drawback,  were  made  by  R.  S.  §  3036,  post,  |  5r3d. 


Notes  of 

Equipment  used  in  ears  to  be  man- 
facturedw— Cair  brakes,  springs,  and 
ighting  apparatus  for  use  in  railroad 
ars  to  be  manufactured  held  within 
he  inhibition  of  this  section.  (1904) 
5  Op.  Atty.  Qen.  125. 


DeoUlons 

—  Decisions  under  prior  actt'^^ 
(1840)  5  Op.  Atty.  Gcu.  81;  (1804) 
21  Op.  Atty,  Geti.  36  j  (1908)  26  Op. 
Atty.  Gen.  531. 

Cited  without  deflnfte  applioatlon, 
Downs  V.  U.  S.  nOOS)  23  Sup,  Ct.  222, 
224,  187  U.  S.  496,  47  L.  Ed.  275. 


(R.  S.  §  3026.     Superseded.) 
This  section  provided  for  a  drawback  on   foreign  saltpeter,   manufaotured 
into  grunpowder.     It  was  superseded  by  provisiotis   for  drawback  on   articles 
made  wholly  or  in  part  from  imported  materials,   made   by   the   Underwood 
Tariff  Act  of  Oct  3,  1913,  c.  16,  §  IV,  O,  ante,  S  5724, 

\  5730.  (R.  S.  §  3027.)     No  drawback  allowed  on  discriminating 
duties. 

No  part  of  the  additional  or  discriminating  duty  imposed  by  law 
)n  merchandise  on  account  of  its   importation   in  forci.qii  vessels 
>hall  be  allowed  to  be  drawback,  but  the  whole  shall  be  retained. 
Act  May  13,  1800,  c.  64,  §  2,  2  Stat.  83.     Act  Aug.  30,  1842,  c  270,  §  15, 
6  Stat.  563. 

Provisions  authorizing  a  discriminating  duty  on  goods  imported  in  fnrelini 
vessels  were  made  by  the  Underwood  Tariff  Act  of  Get.  3.  Ifliri,  c,  16,  |  IV, 
T,  subsec.  1,  ante,  §  5305,  which  superseded  siinilar  provisions  o£  preceding 
tariff  acta. 

Cited  without  definite  application. 
Downs  V.  U.  S.  (1903)  23  Sup.  Ct,  2'X£, 
224,  187  U.  S.  496,  47  L.  Ed.  275, 

^  5731.  (R.  S.  §  3028.)     Exportation  in  same  package. 

Where  articles  are  imported  in  bulk  they  shall  be  exported  in  the 
packages,  if  any,  in  which  they  were  landed;  for  which  purpose 
the  officer  delivering  the  same  shall  return  the  packages  they  may 
be  put  into,  if  any,  with  their  marks  and  numbers,  and  they  shall 
not  be  entitled  to  drawback,  unless  exported  in  such  packages, 
which  shall  be  deemed  the  packages  of  original  importation^  nor 
unless  they  fully  agree  with  the  return  made  by  the  officer- 
Act  March  2,  1799,  c  22,  §  75,  1  Stat.  681. 

§  5732.  (R.  S.  §  3029.)     Change  from  casks. 

It  shall  be  lawful  for  the  exporter  of  any  liquors  in  casks,  or  any 
unrefined  sugars,  to  fill  up  the  casks  or  packages  out  of  other  casks 
or  packages  included  in  the  same  original  importation,  or  into  new 
casks  or  packages  corresponding  therewith,  to  be  marked  and  num- 
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bered  as  the  original  casks  or  packages,  in  case  the  original  casks 
or  packages  shall,  in  the  opinion  of  the  officer  appointed  to  exam- 
ine the  same,  be  so  injured  as  to  be  rendered  unfit  for  exportation, 
and  in  no  other  case.  The  filling  up  or  change  of  package  must, 
however,  be  done  under  the  inspection  of  a  proper  officer,  ap- 
pointed for  that  purpose  by  the  collector  and  naval  officer,  where 
any,  of  the  port  from  which  such  liquors  or  unrefined  sugars  are 
intended  to  be  exported;  and  the  drawback  on  articles  so  filled 
up,  or  of  which  the  packages  have  been  changed,  shall  not  be  al- 
lowed without  such  inspection. 

Act  March  2,  1799,  c.  22,  |  75,  1  Stat.  681. 

Cited    without    definite    application, 

Thomas  &  Son  Co.  y.  Barnett  (1906) 
144  Fed.  838,  341,  75  a  0.  A.  300. 

§  5733.  (R.  S.  §  3030.)     Change  of  package. 

When  the  owner,  importer,  consignee,  or  agent,  of  any  merchan- 
dise entitled  to  debenture,  may  wish  to  transfer  the  same  into  pack- 
ages, other  than  those  in  which  the  merchandise  was  originally 
imported,  the  collector  of  the  port  where, the  same  may  be  shall  per- 
mit the  transfer  to  be  made,  if  necessary  for  the  safety  or  preserva- 
tion thereof. 

Act  March  1, 1823,  c.  21,  |  32,  3  Stat  738. 

Notes  of  Deolslons 

Change  of  package  for  preservation^—  new  packages  for  Its  preservatioiL    The 

Imported     merchandise    remaining    in  importer's  only  remedy  is  to  remove  the 

bond  and  intended  for  sale   and  con-  merchandise  into  his  own  possession, 

sumption  here  is  not  ^'merchandise  en-  Thomas  &  Son  Go.  y.  Barnett  (1906) 

titled  to  debenture,"  within  the  mean-  144  Fed.  338,  339,  75  C.  C.  A.  300; 

ing  of  this  section,  and  such  section  Thomas  &  Son  y.  Same  (O.  C  1905) 

does   not   authorize   its  transfer   into  135  Fed.  172,  173. 

§  5734.  (R.  S.  §  3031.)     Notice  of  change. 

Due  notice  of  the  wish  to  make  such  transfer,  in  writing,  setting 
forth  sufficient  cause  for  the  transfer,  shall  be  given  to  the  collector, 
who  shall  appoint  an  inspector  of  the  revenue  to  ascertain  if  the 
allegation  be  true,  and,  if  found  correct,  to  superintend  the  transfer, 
and  to  cause  the  marks  and  numbers  upon  the  original  packages 
to  be  inscribed  upon  the  packages  into  which  the  merchandise  shall 
be  transferred. 

Act  March  1,  1823,  c.  21,  |  32,  3  Stat.  738. 

§  5735.  (R.  S.  §  3032.)     Deposit  of  invoice. 

Every  importer,  owner,  consignee,  agent,  or  exporter,  who  shall 
enter  merchandise  for  importation,  or  for  exportation,  or  trans- 
portation from  one  port  to  another,  with  the  right  of  drawback, 
shall  deposit  with  the  collector  the  original  invoice  of  such  mer- 
chandise, if  not  before  deposited  with  the  collector,  and  in  that 
case  an  authenticated  copy  thereof,  to  be  filed  and  preserved  by 
him  in  the  archives  of  the  custom-house,  which  shall  be  signed 
by  such  importer,  owner,  consignee,  agent,  or  exporter,  and  the 
oath  to  be  made  on  the  entry  of  such  merchandise  shall  be  annexed 
thereto. 

Act  May  28,  1830,  c.  147,  |  5,  4  Stat  410. 

§  5736.  (R.  S.  §  3033.)     Comparison  with  invoice. 

It  shall  be  the  duty  of  the  collector  to  cause  all  merchandise  en- 
tered for  re-exportation,  with  the  right  of  drawback,  to  be  inspected, 
and  the  articles  thereof  compared  with  their  respective  invoices, 
before  a  permit  shall  be  given  for  lading  the  same;  and  where  the 
merchandise  so  entered  shall  be  found  not  to  agree  with  the  entry 
it  shall  be  forfeited. 

Act  May  28,  1830,  c.  147,  §  5,  4  Stat  410. 
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5737.  (R.  S.  §  3034.)     Appraisement  when  duty  ad  valorem. 

All  merchandise,  subject  to  ad-valorem  duty,  and  intended  for  ex- 
citation, with  benefit  of  drawback,  which  shall  be  transported  from 
Qe  district  to  another,  shall  be  accompanied  by  a  copy  from  the 
ivoice,  of  the  cost  thereof,  certified  by  the  collector  of  the  district 
om  which  it  may  have  been  last  reshipped,  which  certified  copy 
lall  be  produced  to  the  collector  of  the  district  from  which  such 
lerchandise  is  intended  to  be  exported;  and  such  merchandise,  as 
ell  as  all  such  merchandise  subject  to  ad-valorem  duty,  as  shall 
5  exported  from  the  district  into  which  it  may  have  been  originally 
iported,  shall  be  inspected  by  the  appraisers  at  the  time  of  exporta- 
on,  in  the  same  manner  as  on  the  importation  of  such  merchandise ; 
id  if  the  same  is  found  not  to  correspond  with  the  original  invoice, 
le  merchandise  shall  be  subject  to  forfeiture. 

Act  March  1,  1823,  c.  21,  {  29,  3  Stat.  738. 

5738.  (R.  S.  §  3035.)     Inspection  and  lading. 

The  collector  shall  direct  the  surveyor,  where  any,  to  inspect,  or 
luse  to  be  inspected,  the  merchandise  notified  for  exportation,  and 

it  is  found  to  correspond  fully  with  the  notice  and  proof  concerning 
le  same,  the  collector,  together  with  the  naval  officer,  if  any,  shall 
rant  a  permit  for  lading  the  same  on  board  of  the  vessel  named 
I  such  notice  and  entry.  Such  lading  shall  be  performed  under  the 
aperintendence  of  the  officer  by  whom  the  same  has  been  so  inspect- 
d;  and  the  exporter  shall  make  oath  that  the  merchandise,  so  no- 
ced  for  exportation,  and  laden  on  board  such  vessel,  previous  to 
le  clearance  thereof,  or  within  ten  days  after  such  clearance,  is 
uly  intended  to  be  exported  to  the  place  whereof  notice  has  been 
iven,  and  is  not  intended  to  be  relanded  within  the  United  States; 
therwise  the  merchandise  shall  not  be  entitled  to  the  benefit  of 
rawback. 

Act  March  2,  1799,  c.  22,  |  76,  1  Stat  682. 

5739.  (R.  S.  §  3036.)     Transportation  to  another  district  for  ex- 
portation. 

All  merchandise  imported  into  the  United  States,  the  duties  on 
hich  have  been  paid,  or  secured  to  be  paid,  may  be  transported  by 
ind,  or  partly  by  land  and  partly  by  water,  or  coastwise,  from  the 
istrict  into  which  it  was  imported  to  any  port  of  entry  and  exported 
•om  such  port  of  entry  with  the  benefit  of  drawback. 

Act  March  1,  1823,  c.  21,  |  28,  3  Stat.  737.  Act  Feb.  12,  1831,  c  24. 
4  Stat  442. 

Provisions  prohibiting  the  entering  or  exporting  for  drawback  of  mer- 
chandise withdrawn  from  the  custody  of  customs  officers,  except  as  provided 
in  R.  S.  §  3025,  were  made  by  R.  S.  §  2978,  ante,  §  5664. 

Provisions  authorizing  the  withdrawal  of  merchandise  entered  for  ware- 
housing for  rewarehousing  in  another  district  were  made  by  R.  S.  |  8000, 
ante,  §  5685. 

5740.  (R.  S.  §  3037.)     Extension  of  time  for  entry. 
Whenever  the  exporter   entering  any  merchandise,  for  the  benefit 

f  drawback,  shall  not  have  completed  such  entry,  by  taking  the  oath 
r  giving  the  bond  required  by  the  existing  laws,  within  the  period 
rescribed  by  law,  but  shall  offer  to  complete  the  entry  after  the  ex- 
iration  of  the  period,  the  Secretary  of  the  Treasury  may,  upon  ap- 
lication  to  him  made,  by  the  exporter,  setting  forth  the  cause  of  his 
mission,  under  oath,  and  accompanied  by  a  statement  of  the  col- 
*ctor  of  all  the  circumstances  attending  the  transaction  within  the 
:nowledge  of  such  collector,  if  he  shall  be  satisfied  that  the  failure 
>  complete  the  entry  was  accidental,  without  any  intention  to  evade 
he  law  or  defraud  the  revenue,  direct  the  entry  to  be  completed, 
nd  the  certificates  or  debentures,  as  the  case  may  be,  to  issue  in 
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the  same  manner,  as  if  such  entry  had  been  completed  within  the 
period  described  by  the  existiyg  laws  of  the  United  States. 
Act  March  3,  1825,  c  45,  4  Stat.  05. 

Notes  of  Deolaloiui 

Application  by  attorney  in  fact.~The  cumstances,   make   the  oath   and  giTe 

application  authorized  by  the  act  may  the  bond.    (1829)  2  Op.  Atty.  Gen.  260. 

be  made  by  the  attorney  in  fact  of  the  Cited    without    definite    appilcatloa, 

exporter,  who  may,  under  proper  dp-  (1825)  1  Op.  Atty.  Gen.  707. 

§  5741.  (R.  S.  §  3038.)     Debentures,  to  whom  payable. 

All  debentures  shall  be  issued  and  made  payable  to  the  original 
importer  of  the  merchandise,  entered  for  exportation,  whenever  the 
same  shall  be  requested,  in  writing,  by  the  exporter,  and  not  other- 
wise. In  respect  to  any  merchandise,  on  which  the  duties  shall  have 
been  paid  prior  to  an  entry  for  exportation,  the  debenture  for  the 
amount  of  the  drawback  of  such  duties  shall  be  made  payable  in  fifteen 
days,  to  be  computed  from  the  time  of  signing  the  bond,  to  be  given 
as  hereinafter  directed. 

Act  March  2,  1799,  c  22,  |  80,1  Stat  687. 

Notoa  of  Deolaioas 

Debentures^/— A  "debenture,"   as  the  on  merchandise  imported  and  exported 

term  is  used  in  these  sections,  means  a  by  him,  provided  the  duties  on  the  said 

certificate   given   in   pursuance  of  law  merchandise  shall  have  been  discharged 

by  the  collector  of  a  port  of  entry  for  prior   to   the   time   aforesaid.     W.   H^ 

a  certain  sum  due  by  the  United  States,  Thomas  &  Son  Go.  y.  Bamett  (G.  0. 

payable   at  a  time   therein  mentioned,  1905)    135   Fed.   172,   affirmed  (1906) 

to  an  importer  for  drawback  of  duties  144  Fed.  338,  75  O.  G.  A.  300. 

§  5742.  (R.  S.  §  3039.)     Suit  on  refusal  of  payment. 

Whenever  payment  of  any  debenture  is  refused  by  the  collector 
of  the  district  where  it  was  granted,  for  a  longer  time  than  three  days, 
after  the  same  shall  have  become  payable,  such  refusal  to  be  proved 
in  the  same  manner  as  the  non-payment  of  a  bill  of  exchange,  the 
possessor  or  assignee  of  such  debenture  may  bring  suit  thereupon 
against  the  person  to  whom  it  was  originally  granted  or  against 
any  indorser  thereof. 

Act  March  2,  1799,  c.  22,  §  80,  1  Stat.  689. 

Jurisdiction  of  the  district  courts  in  suits  on  debentures  was  conferred  by 
R.  S.  §  563,  subsec.  10,  superseded  by  chapter  2  of  the  Judicial  CJode  of 
March  3,  1911,  c.  231,  |  24,  subsec.  10,  ante.  §  991  (10). 

Provisions  for  talcing  judgment  at  the  return  term  in  suits  for  the  recovery 
of  money  upon  debentures  issued  by  the  collectors  of  customs  under  any  act 
for  the  collection  of  duties  were  made  by  R.  S.  §  959,  ante,  {  1507. 

Interest  was  to  be  allowed  in  such  suits  at  6  per  cent,  per  annum  from 
the  time  when  such  debenture  became  due,  by  R.  S.  {  965,  ante,  |  3603. 

NotesNof  Deolsions 

Persons  entitled  to  sue.— The  plain-  the  debentures  given  under  the  treas- 

tiflf  exported  certain  cans  of  oil  pur-  ury     regulations     for     the     drawback, 

chased  of  the  defendants,  who  acted  as  Held,  that  the  plaintiff  could  maintain 

his  agents  in  shipping  it,  doing  so  in  an  action  to  recover  the  amount  of  the 

their    own    name,    and     entering    the  drawback  received  by  the   defendants, 

goods  for  drawback  in  their  own  name.  Lake  v.  Devoe  Mfg.  Go.  (N.  Y.  1877) 

The  certificate  issued  by  the  collector,  7  Daly,  161. 

showing  the  right  to  the  drawback,  was  Cited     without    definite    applicatiei, 

delivered  by  the  plaintiff  to  the  defend-  Thomas  &  Son  Go.  v.  Bamett  (1906) 

ants,   and  the  latter  thereby  obtained  144  Fed.  338,  340,  75  G.  G.  A.  300. 

§  5743.  (R.  S.  §  3040.)     Debentures  assignable. 
'  Debentures  shall  be  assignable  by  delivery  and  indorsement  of  the 
parties  who  may  receive  the  same. 

Act  March  2,  1799,  c.  22,  §  80,  1  Stat.  688. 

Cited    without    definite    application, 

Thomas  &  Son  Co.  v.  Bamett  (1906) 
144  Fed.  338,  340,  75  a  G.  A.  30a 
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§  5744,  (R.  S.  §  3041.)     Exportation  from  another  district. 

Where  any  merchandise  is  exported  from  any  other  district  than 
the  one  into  which  it  was  originally  imported,  the  collector  of  such 
district,  together  with  the  naval  officer  thereof,  where  there  is  one, 
shall  grant  to  the  exporter  a  certificate,  expressing  that  such  mer- 
chandise was  exported  from  such  district,  with  the  marks,  numbers, 
and  descriptions  of  the  packages  and  their  contents,  the  names  of 
the  master  and  vessel  in  which  and  the  port  to  wliich  it  was  exported, 
and  by  whom,  and  the  names  of  the  vessel  and  master  in  which  it 
was  brought,  and  by  whom  shipped  at  the  district  from  whence  it 
came,  and  the  amount  of  the  drawback  to  which  it  is  entitled.  Such 
certificate  shall  entitle  the  possessor  thereof  to  receive  from  the  col- 
lector of  the  district  with  whom  the  duties  on  the  merchandise  were 
paid,  a  debenture  or  debentures,  for  the  amount  of  the  drawback  ex- 
pressed in  the  certificate,  payable  at  the  same  time,  and  in  like  man- 
ner as  is  herein  directed  for  debentures  on  merchandise  exported 
from  the  port  of  original  importation. 

Act  March  2,  1799,  c.  22,  §  80,  1  Stat.  687. 

Clt«d    without    definite    application, 

Thomas  &  Son  Co.  v.  Barnett  (1906) 
144  Fed.  338,  341,  75  C.  C.  A.  300. 

§  5745.  (R.  S.  §  3042.)     Refusal  of  debenture. 

The  collector  may  refuse. to  grant  such  debenture,  in  case  it  shall 
appear  to  him  that  any  error  has  arisen,  or  any  fraud  has  been  com- 
mitted; and  in  case  of  such  refusal,  if  the  debenture  claimed  shall 
exceed  one  hundred  dollars,  it  shall  be  the  duty  of  the  collector  to 
represent  the  case  to  the  Secretary  of  the  '^Treasury,  who  shall  deter- 
mine whether  such  debenture  shall  be  granted  or  not.  In  no  case, 
moreover,  of  an  exportation  of  goods  shall  a  drawback  be  paid,  until 
the  duties  on  the  importation  thereof  shall  have  been  first  received. 
Act  March  2,  1799,  c.  22,  §  80,  1  Stat.  687. 

§  5746.  (R".  S.  §  3043.)  Bond  for  delivery  of  merchandise  at  a  for- 
eign port. 
Before  the  receipt  of  any  debenture,  in  case  of  exportation  from 
the  district  of  original  importation,  and  in  case  of  exportation  from 
any  other  district  before  the  receipt  of  any  such  certificate,  as  is  here- 
inbefore required  to  be  granted,  the  person  applying  for  such  de- 
benture or  certificate  shall,  previous  to  such  receipt,  and  before  the 
clearance  of  the  vessel  in  which  the  merchandise  was  laden  for  ex- 
portation, give  bond,  with  one  or  more  sureties,  to  the  satisfaction 
of  the  collector,  who  is  to  grant  such  debenture  or  certificate,  as  the 
case  may  be,  in  a  sum  equal  to  double  the  amount  of  the  sum  for 
which  such  debenture  or  certificate  is  granted,  conditioned  that  such 
merchandise,  or  any  part  thereof,  shall  not  be  relanded  in  any  port 
within  the  limits  of  the  United  States,  and  that  the  exporter  shall 
produce,  within  the  time  herein  limited,  the  proofs  and  certificates 
required  of  such  merchandise  having  been  delivered  without  such 
limits. 

Act  March  2,  1799,  c.  22,  §  81,  1  Stat.  689, 

Notes  of  Deoialons 

"Relanding."— Where   the   goods   are  tion  of  goods  entitled  to  a  drawback  is 

fraudulently   relanded,   ai^   the   marks  estopped    to    deny    that    the    quantity 

changed,    so    as    to    show    a    greater  specified  therein  was  in  fact  laden  up- 

amount    than    that    actually    put    on  on  the  vessel.    U.  S.  v.  Heckscher  (O. 

board,  the  transaction  is  a  relanding,  o.  1840)  Fed.  Cas.  No.  15,338. 
within  the  meaning  of  the  bond.    U.  S. 

y.  Heckscher  (C.  C.  1840)  Fed.  Cas.  Cited    without    definite    application. 

No.  15,338.  The  S.  Oteri  (1894)  67  Fed.  146,  149, 

Surety   on    bond^— The   surety  on   a  14  a  G.  A.  344. 


bond  given  on  the  entry  for  exporta- 
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§  5747.  (R  S.  §  3044.)     Discharge  of  bond. 

All  bonds  which  may  be  given  for  any  merchandise  exported  from 
the  United  States,  and  on  which  any  drawback  of  duties  or  allow- 
ance shall  be  payable,  in  virtue  of  such  exportation,  shall  and  may  be 
discharged,  and  not  otherwise,  by  producing  within  one  year  from  the 
date  thereof,  if  the  exportation  be  made  to  any  port  of  Europe  or 
America,  or  within  two  years,  if  made  to  any  part  of  Asia  or  Africa, 
a  certificate  under  the  hand  of  the  consignee  at  the  foreign  port  to 
whom  the  merchandise  shall  have  been  addressed,  therein  particularly 
setting  forth  and  describing  the  articles  so  exported,  their  marks, 
numbers,  description  of  packages,  the  number  thereof,  and  their  actual 
contents,  and  declaring  that  the  same  have  been  received  by  them 
from  on  board  the  vessel,  specifying  the  names  of  the  master  and 
vessel  from  which  they  were  so  received;  and  where  such  merchan- 
dise is  not  consigned  or  addressed  to  any  particular  person  at  the 
foreign  port  to  which  the  vessel  is  destined,  or  may  arrive,  but  where 
the  master,  or  other  person  on  board  such  vessel  may  be  the  con- 
signee of  such  merchandise,  a  certificate  from  the  person  to  whom 
such  merchandise  may  be  sold  or  delivered,  by  such  master  or  other 
person,  shall  be  produced  to  the  same  effect  as  that  required  if  the 
person  receiving  the  same  were  originally  intended  to  be  the  con- 
signee thereof. 

Act  March  2,  1799,  c  22,  f  81,  1  SUt.  690. 

§  5748.  (R.  S.  §  3045.)     Consul's  certificate. 

In  addition  to  such  certificate,  it  shall  be  necessary  to  produce  a 
certificate  under  the  hand  and  seal  of  the  consul  or  agent  of  the 
United  States,  residing  at  the  place,  declaring  either  that  the  facts 
stated  in  the  certificate  of  such  consignee,  or  other  person,  are  to  his 
knowledge  true,  or  that  such  certificate  is  deserving  of  full  faith  and 
credit ;  which  certificates  of  the  consignee,  or  other  person,  and  con- 
sul or  agent,  shall,  in  all  cases,  as  respects  the  landing  or  delivery 
of  the  merchandise,  be  confirmed  by  the  oath  of  the  master  and  mate, 
if  living,  or,  in  case  of  their  death,  by  the  oath  of  the  two  principal 
surviving  officers  of  the  vessel  in  which  the  exportation  shall  be  made. 
Where  there  is  no  consul  or  agent  of  the  United  States  residing  at 
the  place  of  delivery,  the  certificate  of  the  consignee,  or  other  person 
hereinbefore  required,  shall  be  confirmed  by  the  certificate  of  two 
reputable  American  merchants  residing  at  the  place,  or  if  there  are 
no  such  American  merchants,  then  by  the  certificate  of  two  reputable 
foreign  merchants,  testifying  that  the  several  facts  stated  in  such  con- 
signee or  other  person's  certificate,  are,  to  their  knowledge,  just  and 
true,  or  that  such  certificate  is,  in  their  opinion,  worthy  of  full  faith 
and  credit;  and  such  certificate  shall  also  be  supported  by  the  oath 
of  the  master  and  mate,  or  other  principal  officers  of  the  vessel,  in 
manner  as  before  prescribed.  The  oath  of  the  master  and  mate, 
or  other  principal  officers,  shall,  in  all  cases,  when  taken  at  a  foreign 
port,  be  taken  and  subscribed  before  the  consul  or  agent  of  the  United 
States  residing  at  such  foreign  port,  if  any  such  consul  or  agent  reside 
thereat. 

Act  March  2,  1799,  c.  22,  |  81,  1  Stat.  690. 

§  5749.  (R.  S.  §  3046.)     Consul's  fee. 

It  shall  be  lawful  for  the  consuls  or  agents  of  the  United  States, 
residing  at  the  foreign  ports,  to  demand  twenty-five  cents  for  ad- 
ministering each  oath  and  one  dollar  for  granting  each  certificate 
required  by  the  preceding  section,  and  if  any  consul  or  agent  shall 
demand  other  or  greater  fees  than  are  thus  allowed,  his  bond  shaU 
be  forfeited. 

Act  March  2,  1799,  c.  22,  §  81,  1  Stat.  692. 

CJoDBular  officers  were  re<2uired  to  account  for  fees  by  Act  April  5,  1906,  c 
1366,  S  8,  ante,  {  3186. 
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§  5750.  (R.  S.  §  3047.)     Other  proof. 

^  In  cases  of  loss  by  sea,  or  by  capture  or  other  unavoidable  ac- 
cident, or  when,  from  the  nature  of  the  trade,  the  proofs  and  cer- 
tificates before  required  are  hot,  and  cannot  be,  procured,  the  ex- 
porter shall  be  allowed  to  adduce  to  the  collector  of  the  port  of 
exportation  such  other  proofs  as  they  may  have,  and  as  the  na- 
ture of  the  case  will  admit;  which  proofs  shall,  with  a  statement 
of  all  the  circumstances  attending  the  transaction  within  the  knowl- 
edge of  such  collector,  be  transmitted  to  the  Secretary  of  the  Treas- 
ury, who  shall  have  power  to  allow  a  further  reasonable  time  for 
obtaining  such  proofs;  or  if  he  be  satisfied  with  the  truth  and 
validity  of  the  proofs  adduced,  to  direct  the  bond  of  such  exporter 
to  be  canceled.  If  the  amount  of  such  bond  shall  not  exceed  the 
penal  sum  of  two  hundred  dollars,  the  collector,  with  the  naval  of- 
ficer, when  there  is  one,  and  alone,  where  there  is  none,  may,  pur- 
suant to  such  rules  as  shall  be  prescribed  by  the  Secretary  of  the 
Treasury,  admit  such  proof  as  may  be  adduced;  and  if  they  deem 
the  same  satisfactory,  cancel  such  bond  accordingly. 
Act  March  2,  1799,  c.  22,  |  81,  1  Stat.  690. 

§  5751.  (R.  S.  §  3048.)     Permanent  appropriation  for  payment  of 
debentures. 

So  much  money  as  may  be  necessary  for  the  payment  of  deben- 
tures or  drawbacks  and  allowances  which  may  be  authorized  and 
payable,  is  hereby  appropriated  for  that  purpose  out  of  any  money 
in  the  Treasury,  to  be  expended  under  the  direction  of  the  Secre- 
tary of  that  Department,  according  to  the  laws  authorizing  de- 
bentures or  drawbacks  and  allowances.  The  collectors  of  the  cus- 
toms shall  be  the  disbursing  agents  to  pay  such  debentures,  draw- 
backs, and  allowances.  All  debenture  certificates  issued  according 
to  law  shall  be  received  in  payment  of  duties  at  the  custom-house 
where  the  same  have  been  issued,  the  laws  regulating  drawbacks 
having  been  complied  with. 

Act  March  3,  1849,  c.  110,  §  2,  9  Stat.  398. 

PermaneDt  appropriations  to  pay  debentures  and  other  charges  arising  from 
duties,  drawbacks,  bounties,  and  allowances  were  made  by  R.  S.  §  3689,  post,  . 
16799. 

§  5752.  (R.  S.  §  3049.)     Penalty  for  relanding  goods  entered  for 
drawback. 

If  any  merchandise  entered  for  exportation,  with  intent  to  draw- 
back the  duties,  or  to  obtain  any  allowance  given  by  law  on  the 
exportation  thereof,  shall  be  landed  within  any  port  within  the 
limits  of  the  United  States,  all  such  merchandise  shall  be  subject 
to  seizure  and  forfeiture,  together  with  the  vessel  from  which  such 
merchandise  shall  be  landed,  and  the  vessels  or  boats  used  in  land- 
ing the  same;  and  all  persons  concerned  therein  shall,  upon  indict- 
ment and  conviction  thereof,  suffer  imprisonment  for  a  term  not 
exceeding  six  months.  For  discovery  of  frauds  and  seizure  of  mer- 
chandise relanded  contrary  to  law,  the  several  officers  established 
by  this  Title  shall  have  the  same  powers,  and,  in  case  of  seizure, 
the  same  proceedings  shall  be  had,  as  in  the  case  of  merchandise 
imported  contrary  to  law. 

Act  March  2,  1799,  c.  22,  §  82,  1  Stat.  692. 

Provisions  that  no  vessel  used  as  a  common  carrier  should  be  liable  to 
seizure  or  forfeiture,  unless  it  should  appear  that  the  owner  or  master  of 
rach  vessel  at  the  time  of  the  illegal  act  was  a  consenting  party  or  privy 
thereto,  were  made  by  Act  Feb.  8,  1881,  c.  34,  post,  §  5766. 

The  reimportation  of  articles  on  which  drawback  has  been  allowed  on  ex- 
portation was  prohibited,  except  upon  payment  of  duties  equal  to  the  draw- 
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backs  allowed,  by  a  proviso  annexed  to  paragraph  404  of  the  Underwood 
Tariff  Act  of  Oct  3.  1913,  c  10,  §  1,  ante,  i  5291,  par.  404,  which  superseded 
similar  provisions  of  preceding:  tariff  acts. 

Notes  of  Deolsioas 

Forfoitura^-Goods  on  board  a  ship,  Two  Thousand  Tin  Cans  (D.  C  1S73> 

which  have  been  entered  for  exporta-  Fed.  Gas.  No.  14,303. 

tion,   are   forfeited   by    being    put    on  It  is  no  defense  that  claimant  caused 

board    a    lighter    alongside    the    ship,  the    goods    to    be   relanded   simply    to 

though  no  bond  has  been  given  or  de-  correct    a    mistake    in    entering    the 

benture  issued.     Act  March   2,  1799.  wrong  quality  of  goods  for  export    Id. 

§  5753.  (R.  S.  §  3050.)     Penalty  for  false  entry. 

If  any  merchandise,  of  which  entry  shall  have  been  made  in  the 
office  of  a  collector,  for  the  benefit  of  drawback  or  bounty  upon 
exportation,  shall  be  entered  by  a  false  denomination,  or  errone- 
ously as  to  the  time  when  and  the  vessel  in  which  it  was  imported, 
or  shall  be  found  to  disagree  with  the  packages,  quantities,  or  qual- 
ities, as  they  were  at  the  time  of  original  importation,  except  such 
disagreement  as  may  have  been  occasioned  by  necessary  or  unavoid- 
able wastage  or  damage  only,  and  except  also  in  cases  where  per- 
mission shall  have  been  obtained  according  to  law  to  alter  or  change 
the  quantities  or  packages  thereof,  all  such  merchandise,  or  the 
value  thereof  to  be  recovered  of  the  owner  or  person  making  such 
entry,  shall  be  forfeited,  and  the  person  making  such  false  entry 
shall  also  forfeit  a  sum  equal  to  the  value  of  the  articles  mentioned 
or  described  in  such  entry. 

Act  March  2,  1799,  c.  22,  |  84,  1  Stat.  694.    Act  Feb.  20,  1819,  c  36,  3 
Stat.  486. 

Cited    without    definite    application, 

Barlow  y.  U.  S.  (1833)  7  Pet  404,  406, 

8  L.  Ed.  728. 

§  5754.  (R.  S.  §  3051.)     No  forfeiture  for  accident  or  mistake. 

No  forfeiture  shall  be  incurred  under  the  preceding  section  if  it 
shall  be  made  to  appear  to  the  satisfaction  of  the  collector  and  naval 
officer  of  the  district,  if  there  be  a  naval  officer,  and  if  there  be  no 
naval  officer,  to  the  satisfaction  of  the  collector,  or  of  the  court  in 
which  a  prosecution  for  the  forfeiture  shall  be  had,  that  such  false 
denomination,  error,  or  disagreement  happened  by  mistake  or  ac- 
cident, and  not  from  any  intention  to  defraud  the  revenue. 
Act  March  2,  1799,  c.  22,  §  84,  1  Stat.  694. 

Notes  of  Deolaioiui 

Ignorance  of  law^— A  party  is  not  ex-         Cited    withoot    deflnlte    appllcatlen, 

empted  from  the  penalties  attached  to      U.  S.  v.  Curtia  (D.  0.  1883)  16  Fed 
the  law  of  drawbacks  by  his  ignorance.      184,  188. 
Barlow  y.  U.  S.    (1833)   32  U.  S.    (7 
Pet.)  404,  8  L.  Ed.  728. 

§  5755.  (R.  S.  §  3052.)     Exportation  and  transportation  of  bonded 

goods  not  prevented. 
None  of  the  provisions  of  this  Title  shall  operate  to  prevent  the 
exportation  of  bonded  merchandise  from  warehouse  within  three 
years  from  the  date  of  original  importation,  nor  its  transportation 
in  bond  from  the  port  into  which  it  was  originally  imported  to  any 
other  port  for  the  purpose  of  exportation. 

Act  March  14,  1866,  c.  17,  S  2.  14  Stat  8. 

Provisions  authorizing  the  withdrawal  of  bonded  merchandise  for  exporta- 
tion were  made  by  R.  S.  {  2971,  ante,  §  5657. 

§  5756.  (R.  S.  §  3053.)     Importations  from  British  North  America. 

Any  merchandise  imported  from  the  British  North  American 
provinces  adjoining  the  United  States,  which  shall  have  been  duly 
entered  and  the  duties  thereon  paid  or  secured  according  to  law  at 
either  of  the  ports  of  entry  in  the  collection-districts  situated  on  the 
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northern,  northeastern,  and  northwestern  frontiers  of  the  United 
States  ^  may  be  transported  by  land  or  by  water,  or  partly  by  land  and 
partly  by  water,  to  any  port  or  ports  from  which  merchandise  may 
be  exported  for  benefit  of  drawback,  and  be  thence  exported  with 
such  privilege  to  any  foreign  country.  The  laws  relating  to  the 
transportation  of  merchandise  entitled  to  drawback,  and  the  due 
exportation  and  proof  of  landing  thereof,  and  all  regulations  which 
the  Secretary  of  the  Treasury  may  prescribe  for  the  security  of  the 
revenue,  must,  however,  be  complied  with. 
Act  Aug.  8,  1846,  c.  102,  9  Stat.  77. 

Cited  without  deflnits  appiication. 
Swan  &  Finch  Go.  y.  U.  S.  (1901)  37 
Ct  OL  101. 

§  5757.  (R.  S.  §  3054.)     Transportation  to  ports  in  British  North 
America. 

Any  imported  merchandise,  in  the  original  packages,  which  shall 
have  been  duly  entered  and  warehoused  in  pursuance  of  the  pro- 
visions relating  to  warehouses,  may  be  exported  therefrom  in  con- 
formity with  law,  and  be  transported,  in  the  manner  indicated,  to 
ports  in  the  adjoining  British  provinces,  and  become  entitled  to  the 
benefits  of  those  provisions. 

Act  Sept  28,  1850,  c.  79,  §  18,  9  Stat  512. 

(R.  S.  §  3055.    Superseded.) 

This  section  was  as  follows: 

"Merchandise  imported  into  the  United  States  and  exported  from  the  port 
of  Lake  Pontchartrain  shall  be  entitled  to  the  benefit  of  a  drawback  of  the 
duties  upon  exportation  to  any  foreign  port;  under  the  same  provisions,*regu- 
lations,  restrictions,  and  limitations,  as  if  such  merchandise  had  been  ex- 
ported directly  from  New  Orleans  by  way  of  the  Mississippi  river." 

It  was  suplrseded  by  the  Plan  of  Reorganization  of  the  Customs  Service 
pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante^  §  5327. 

§  5758.  (R.  S.  §  3056.)     Exportation  to  British  North  America. 

Any  imported  merchandise  which  has  been  entered,  and  the  duties 
paid  or  secured  according  to  law,  for  drawback,  may  be  exported 
to  the  British  North  American  provinces  adjoining  the  United  States. 
Act  March  3,  1845,  c.  70,  §  7,  5  Stat.  751. 

Cited  without  doflnito  application, 
Swan  &  Finch  Co.  y.  U.  S.  (1901)  37 
Ot  CL  101. 

§  5759.  (R.  S.  §  3057.)     Drawback  regulations. 

The  Secretary  of  the  Treasury  is  hereby  further  authorized  to 
prescribe  such  rules  and  regulations,  not  inconsistent  with  the  laws 
of  the  United  States,  as  he  may  deem  necessary  to  carry  into  effect 
the  provisions  of  the  laws  relating  to  drawbacks,  and  to  prevent 
the  illegal  re-importation  of  any  merchandise  which  shall  have  been  ex- 
ported as  herein  provided. 

Act  March  3,  1845,  c.  70.  §  11,  5  Stat  752. 

Provisions  authorizing  the  Secretary  of  the  Treasury  to  establish  regula- 
tions relating  to  the  bond  and  warehouse  system  were  made  by  R.  S.  |  2989, 
and  Act  June  22,  1874,  c  391,  §  24,  ante,  |§  5682,  5683. 

Cited     without    deflnita    application,      300;  Swan  &  Finch  Go.  ▼.  17.  S.  (1901) 
W.  H.  Thomas  &  Son  Co.  v.  Barnett      37  Ct  01.  lOL 
(1906)  144  Fed.  338,  339,  75  O.  C.  A. 
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CHAPTER  TEN 

Enforcement  of  Duty-Laws  and  Punishment  for  Viola- 
tions 


Sec.  Seo. 

6760.  Transfers;    salvors  recognised  as      5787. 
owners. 

5761.  Who  may  make  searches.  5788. 

5762.  Special  appointments,  how   filed.      5789. 

5763.  Search  of  vehicles  and  persons.         5790. 

5764.  Forfeitures.  5791. 

5765.  Privity  of  owner. 

5766.  Forfeiture  of  vessels;    privity  of 

owner  or  master.  5792. 

5767.  Search  of  baggage.  5793. 

5768.  Entering  buildings,  etc 

5769.  Warrant  to  search  dwelling-honse      5794. 

or  other  place.  5795. 

5770.  Authority  to  go  on  board  vessels. 

5771.  Penalty    for    obstructing    officers 

in  going  on  board  of  vessels.  5796. 

5772.  Articles  separate  from  the  cargo. 

5773.  Locks  and  fastenings.  5797. 

5774.  Officers  to  make  character  known.      5798. 

5776.  Seizures. 

6776.  Persons    makini;    seizures     may      5799. 
plead    general   issue    and    give 
,    special  matter  in  evidence.  5800. 

5777.  Appraisement.  ,5801. 

5778.  Notice  of  seizure. 

5779.  Claim  for  property  seized. 

5780.  Sale  of  property  seized.  5802. 

5781.  Application  for  remission  of  for- 

feiture, etc  5808. 

5782.  Distribution. 

5783.  Sale  of  perishable  articles. 

5784.  Belease  on  payment  of  appraised      5804. 

value. 

5785.  Ck>ncealing  or  buying,  etc.,  goods      5805. 

liable  to  seizure.  5806. 

5786.  Notice  to  Solicitor  of  the  Treas- 

ury. 


CroUectoiB  to  report  to  district 
attorneys. 

Duty  of  district  attorneys. 

Custody  of  goods. 

Institution  of  suits. 

Burden  of  proof  on  claimant  of 
property,  and  on  defendant  in 
action. 

Lien  on  vessels  for  violations. 

Costs  of  prosecution  in  certain 
cases. 

Distribution  of  forfeitures. 

Fines,  etc,  fees,  and  other  re- 
ceipts to  be  covered  into  the 
Treasury. 

Moieties  to  informers  and  officers 
abolished. 

Compensation  in  lieu  of  moieties. 

Compensation  to  officers  and  oth- 
ers detecting  smuggling. 

Compulsory  production  of  books, 
etc,  in  civil  suits. 

Compensation  to  informers. 

Officers  prohibited  from  receiving 
informer's  compensation;  pen- 
alty. 

Officers,  informers,  and  defend- 
ants may  be  witnesses.   . 

Reports  of  violations  of  customs 
laws;  district  attorneys  to 
prosecute 

Compromise  of  claims  for  fines, 
etc 

Dismissal  of  proceedings. 

No  exemption  from  taking  other 
oaths. 


§  5760.  (R.  S.  §  3058,  as.  amended.  Act  Feb.  23,  1887,  c.  221.) 
Transfers;   salvors  recognized  as  owners. 

All  merchandise  imported  into  the  United  States  shall,  for  the 
purpose  of  this  title,  be  deemed  and  held  to  be  the  property  of  the 
person  to  whom  the  merchandise  may  be  consigned ;  but  the  hold- 
er of  any  bill  of  lading  consigned'  to  order  and  properly  indorsed 
shall  be  deemed  the  consignee  thereof ;  and  in  case  of  the  abandon- 
ment of  any  merchandise  to  the  underwriters,  the  latter  may  be 
recognized  as  the  consignee;  and  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe,  merchandise  saved  from 
a  vessel  wrecked  or  abandoned  at  sea,  or  on  or  along  the  coasts  of 
the  United  States,  and  promptly  brought  into  a  port  of  the  United 
States  by  or  in  possession  of  the  salvors  of  the  same,  can,  for  the 
purpose  of  its  title,  be  regarded  as  the  property  of  such  salvors, 
and  the  valuation  thereof  and  payment  of  duties  thereon  can  be 
made  accordingly  and  with  due  reference  to  the  condition  of  the 
said  merchandise  as  thus  saved  and  the  necessities  of  the  case :  Pro- 
vided, however,  That  such  bringing  in  by  salvors  shall  be  in  good 
faith  and  without  intent  to  evade  the  just  payment  of  duty:  And 
provided  further.  That  nothing  herein  contained  shall  be  so  con- 
strued as  to  prejudice  in  any  other  respect  the  rights  of  property, 
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or  of  or  through  abandonment  or  allowance  of  the  owner,  or  any 
otiier  person  interested  in  said  merchandise. 

Act  March  2,  1799,  c.  22,  §  62,  1  Stat.  675.  Act  Feb.  23,  1887,  c.  221, 
24  Stat  415. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows:    . 

"All  merchandise  imported  into  the  United  States  shall,  for  the  purpose  of 
this  Title,  be  deemed  and  held  to  be  the  property  of  the  person  to  whom  the 
merchandise  may  be  consigned,  any  sale,  transfer,  or  assignment,  prior  to  the 
entry  and  payment  of  the  duties  on  such  merchandise,  and  the  payment 
of  all  bonds  then  due  and  unsatisfied  by  the  consignee,  to  the  contrary  not- 
withstanding." 

It  was  amended  to  read  as  set  forth  here  by  Act  Feb.  23,  1887,  c.  221,  cited 
above. 

The  consignee  was  deemed  the  owner  of  imported  merchandise,  the  holder 
of  the  bill  of  lading  consigned  to  order  and  indorsed  by  the  consignor  was 
deemed  the  consignee,  and  the  underwriters  were  recognized  as  consignees 
in  case  of  the  abandonment  of  merchandise  to  them,  by  the  Customs  Adminis- 
trative Act  of  June  10,  1890,  c.  407,  i  1,  26  Stat  131,  for  the  purposes  of 
said  act  which  section  was  re-enacted  as  a  part  of  the  Underwood  Tariff 
Act  of  Oct  3,  1913,  c.  16,  §  III,  B,  ante,  |  5519. 

The  provisions  of  this  section  in  respect  to  the  abandonment  of  merchandise 
to  underwriters,  or  the  salvors  of  property,  and  the  ascertainment  of  duties 
thereon,  were  not  repealed  by  the  Customs  Administrative  Act  of  June  10, 
1890,  c  407,  by  a  proviso  annexed  to  section  29  of  said  act,  which  section 
was  re-enacted  by  the  Payne-AIdrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  |  28, 
36  Stat  104. 

Provisions  for  the  entry  free  of  duty  of  merchandise  taken  from  abandoned 
or  sunken  vessels  after  two  years  were  made  by  the  Underwood  Tariff  Act  of 
Oct  3,  1913,  c  16,  {  IV,  L,  ante,  {  5592. 

Notes  of  Deoisioas 


Ownership  of  goods  In  generals-See 
I  5710,  ante,  as  to  lien  on  goods. 
See  i  5519,  ante. 

No  person  but  the  owner  or  original 
consignee,  or,  in  his  absence,  his  agent, 
is  entitled  to  enter  goods  at  the  cus- 
tom house  or  give  bond  for  the  duties  ' 
or  to  pay  the  duties.  Harris  v.  Dan- 
nie (1830)  3  Pet  292,  304,  7  L.  Ed. 
683. 

The  statute  does  not  purport  to  cre- 
ate any  lien  upon  goods  for  duties  due 
upon  other  goods,  but  merely  ascer- 
tains who  shall  be  deemed  the  owner, 
for  the  purpose  of  entering  the  goods 
and  securing  the  duties.    Id. 

Prize  goods  brought  in  by  govern- 
ment war  vessels  are  liable  to  the  pay- 
ment of  duties,  as  to  the  moiety  be- 
longing to  the  officers  and  crew  of  the 
capturing  ship.  The  Liverpool  Hero 
(O.  C.  1814)  Fed.  Cas.  No.  8,405. 

Where  property  that  is  dutiable  im- 
ported contrary  to  law,  it  is  liable  to 
seizure,  and  it  does  not  follow  from 
the  fact  of  ownership  that  the  owner 
would  be  entitled  to  possession.  Von 
Cotzhausen  v.  Nazro  (C.  C.  1879)  15 
Fed.  891,  89& 

Purchasers  of  goods  who  were  fully 
informed  by  the  seller  of  the  making 
and  forwarding  of  false  invoices,  and 
who  acquiesced  therein,  and  availed 
themselves  thereof,  are  liable  and  are 
estopped  to  say  that  they  did  not 
themselves  perpetrate  the  unlawful 
act  U.  S.  V.  Merriam  (D.  C.  1871) 
Fed.  Cas.  No.  15,759. 
,  Where  such  purchasers  knew  that 
the  article  would  be  invoiced  to  them 
as  owners,  and  so  presented  for  entry, 
and  did  not  protest  or  inform  the  gov- 
ernment officers,  they  are  estopped  to 


claim  that  they  were  not  owners  at  the 
time  of  the  entry.  U.  S.  t.  Merriam 
(D.  C.  1871)  Fed.  Cas.  No.  15,759. 

Consignees  as  owners-^That  the  con- 
signees of  merchandise  were  indebted 
on  duty  bonds  at  the  time  of  the  im- 
portation of  the  merchandise,  did  not 
under  Act  March  2,  1799,  §  62,  make 
thQ  merchandise  as  to  the  United 
States,  the  property  of  the  consignee, 
where  it  had  been  assigned  to  another. 
Harris  v.  De  Wolf  (1830)  4  Pet  147, 
151,  7  L.  Ed.  811. 

Importers  become  personally  indebt- 
ed to  the  United  States  for  duties  on 
goods.  The  consignee  is  for  this  pur- 
pose treated  as  the  owner  and  im- 
porter. Meredith  v.  U.  S.  (1839)  13 
Pet  486,  493,  10  L.  Ed.  258;  U.  S.  v. 
Dodge  (D.  C.  1865)  Fed.  Cas.  No. 
14,973. 

One  cannot  be  made  the  consignee  \>f 
goods  without  accepting  the  consign- 
ment; and  the  government  acquires  no 
rights  against  him,  as  virtual  importer, 
for  the  duties,  if  he  choose  to  renounce 
that  character  and  refuses  to  have  any- 
thing to  do  with  the  goods.  Du  Peirat 
V.  Wolfe   (1864)  29  N.  T.  436. 

It  is  no  defense  to  an  action  against 
the  consignee  for  duties  that  the  con- 
signor or  any  other  party,  who  at  the 
request  or  with  the  consent  of  the  con- 
signee, procured  the  importation,  fail- 
ed to  obey  the  latter*s  instructions  or 
to  comply  with  the  terms  of  the  con- 
tract between  them.  U.  S.  v.  Bishop 
(1903)  125  Fed.  181,  182,  60  C.  O. 
A.  123. 

Salvaged  goods^— An  admiralty  court 
held  to  have  power,  in  distributing  the 
proceeds   of  property    salved    from   a 
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consumption  within  the  United  States, 
an  equitable  right  on  the  part  of  the 
government  to  be  paid  duties  arises, 
not  taking  precedence,  however,  of  the 
salvage  claims.    Id. 

The  United  States  has  an  equitable 
claim  for  customs  duties  on  the  pro- 
ceeds of  foreign  goods  brought  into  an 
American  port  by  salvors  from  a 
wrecked  vessel,  and  which  on  being 
sold  in  the  salvage  proceedings  enter 
into  the  consumption  of  the  country, 
but  not  with  respect  to  such  goods  as 
on  such  sale  are  exported.  Albury  v. 
Cargo  of  The  Lugano  (D.  0.  1913)  215 
Fed.  963. 

Cited  without  deflnlts  aiipllcation, 
Fabbri  v.  Murphy  (1877)  95  U.  S.  1»1, 
34  L.  Ed.  468. 


vessel  wrecked  or  abandoned  at  sea, 
to  give  priority  to  the  claim  for  salvage 
over  that  of  the  government  for  cus- 
toms duties.  The  Lugano  (1915)  222 
Fed.  230,  138  0.  G.  A.  60,  affirming 
decree  Albury  v.  Cargo  of  The  Lugano 
(D.  C.  1913)  215  Fed.  963. 

Goods  brought  into  the  United  States 
by  salvors  who  have  salved  them  with- 
in the  limits  of  the  United  States,  are 
not  imported  goods,  in  the  sense  of  the 
customs  laws,  so  as  to  necessarily  at- 
tach the  right  to  duties.  Lewis  v. 
Sixty- Five  Packages  of  Merchandise 
(C.  C.  1887)  32  Fed.  Ill,  affirming  (D. 
C.  1886)  30  Fed.  195. 

Where  salved  goods  brought  within 
the  United  States  by  the  salvors,  sub- 
sequently, by  virtue  of  a  sale,  pass  into 

§  5761.  (R.  S.  §  3059.)     Who  may  make  searches. 

It  shall  be  lawful  for  any  officer  of  the  customs,  including  in- 
spectors and  occasional  inspectors,  or  of  a  revenue-cutter,  or  au- 
thorized agent  of  the  Treasury  Department,  or  other  persons  spe- 
cially appointed  for  the  purpose  in.  writing  by  a  collector,  naval  of- 
ficer, or  surveyor,  to  go  on  board  of  any  vessel,  as  well  without 
as  within  his  district,  and  to  inspect,  search,  and  examine  the  same, 
and  any  person,  trunk,  or  envelope  on  board,  and  to  this  end  to  hail 
and  stop  such  vessel  if  under  way,  and  to  use  all  necessary  force 
to  compel  compliance;  and  if  it  shall  appear  that  any  breach  or 
violation  of  the  laws  of  the  United  States  has  been  committed,  where- 
by or  in  consequence  of  which  such*  vessel,  or  the  merchandise,  or 
any  part  thereof,  on  board  of  or  imported  by  such  vessel,  is  liable 
to  forfeiture,  to  make  seizure  of  the  same,  or  either  or  any  part 
thereof,  and  to  arrest,  or  in  case  of  escape,  or  any  attempt  to  escape, 
to  pursue  and  arrest  any  person  engaged  in  such  breach  or  violation. 
Act  July  18,  1866,  c  201,  §  2,  14  Stat  178. 

Provisions  defining  and  punishing  the  offense  of  resisting  revenue  officers  in 
the  execution  of  their  duties  were  made  by  R.  S.  }  5447,  which  was  incor- 
porated in  the  Criminal  Code,  In  section  65  thereof,  post,  }  10283,  and  was 
repealed  by  section  341  thereof,  post,  §  10515. 

The  powers  of  inspectors  were  conferred  dn  keepers  of  life-saving  and  life- 
boat stations  and  houses  of  refuge  by  Act  June  18,  1878,  c  265,  }  4,  post,  f 
8531. 

The  Secretary  of  the  Treasury  was  authorized  to  expend,  out  of  the  appro- 
priation for  defraying  the  expenses  of  collecting  the  revenue  from  customs, 
such  amount  as  he  might  deem  necessary,  not  exceeding  $100,000  per  annum, 
for  the  detection  and  prevention  of  frauds  upon  the  customs  revenue,  by  a 
provision  of  Act  March  3,  1879,  c.  182,  §  1,  post,  }  6796,  which  act,  as 
»  amended  by  Act  April  27,  1904,  c.  1630,  {  1,  post,  §  6797,  was  further  amend- 
ed so  as  to  increase  the  amount  to  be  so  expended  for  the  fiscal  year  1914  to 
$200,000,  by  Act  June  23,  1913,  c.  3,  §  1,  38  Stat.  23. 

Notes  of  Deolsioas 


Right  to  make  searehes  and  seizures. 

—A  right  of  seizure  on  the  high  seas 
may  exist  independently  of  any  right 
of  search.  U.  S.  v.  The  La  Jeune  Eu- 
genie (G.  G.  1822)  Fed.  Gas.  No.  15,- 
551. 

The  right  of  search  is  not  allowable 
in  times  of  peace,  except  against  pir- 
ates or  other  offenders  against  the  law 
of  nations.  The  Tigris  (D.  G.  1841) 
Fed.  Gas.  No.  14,038. 

The  court  will  entertain  the  question 
of  damages,  as  well  as  costs,  at  the 
same  time  with  the  principal  question 
of  the  legality  of  the  arrest  of  the  ves- 
sel. The  Malaga  (D.  0.  1849)  Fed. 
Gas.  No.  8,965. 
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Reasonable  ground  for  a  seizure  is  a 
defense  to  a  libel  for  damages.    Id. 

Restitution  and  acceptance  held  a 
mutual  I'elease,  barring  a  claim  for 
damages  for  unlawful  seizure.    Id. 

Gustoms  inspectors  are  authorized  to 
receive  imported  goods  found  concealed 
on  a  vessel,  and  a  libel  alleging  a  sei- 
zure by  the  collector  may  be  amended 
to  show  the  facts.  U.  S.  v.  Two 
Trunks  (D.  O.  1872)  Fed.  Gas.  No. 
16,591. 

The  agents  of  the  Department  of 
Gommerce  and  Labor  have  power  mi- 
der  Act  March  3,  1899,  c.  429.  }  17i 
80  Stat  1280  (see  post,  \  8846),  upon 
reasonable  ground  for  suspecting  that 
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a_  Tiolatioii  of  the  laws  for  tb6  protec- 
tion of  the  Alaska  seal  fisheries  has 
occurred,  to  search  any  vessel  within 
the  tliree-mile  limit,  according^  to  the 
practice  of  customs  officers  when  act- 
ing; under  this  section,  and  to  seize  such 
vessels  and  any  property  on  board. 
They  may  also  make  arrests  of  per- 
sons on  board  such  vessels  reasonably 


believed  to  be  guilty  of  a  crime,  and 
need  not  previously  obtain  a  warrant 
(1907)  26  Op.  Atty.  Gen.  243. 

Cited  without  definite  application, 
Gelston  v.  Hoyt  (1818)  3  Wheat.  246, 
310,  4  L.  Ed.  381;  U.  S.  v.  A  Lot  of 
Jewelry,  etc.  (D.  0.  1894)  59  Fed.  684, 
686. 


§  5762.  (R.  S.  §  3060.)     Special  apl)ointmcnts,  how  filed. 

The   original  appointment  in  writing  of  any  person  specially  ap- 
pointed under  the  provisions  of  the  previous  section  shall  be  filed 
in  the  custom-house  where  such  appointment  is  made. 
Act  July  18,  1866,  c.  201,  S  2,  14  Stat.  178. 

§  5763.  (R.  S.  §  3061.)     Search  of  vehicles  and  persons. 

Any  of  the  officers  or  persons  authorized  to  board  or  search  ves- 
sels may  stop,  search,  and  examine,  as  well  without  as  within  their 
respective  districts,  any  vehicle,  beast,  or  person,  on  which  or  whom 
he  or  they  shall  suspect  there  is  merchandise  which  is  subject  to 
duty,  or  shall  have  been  introduced  into  the  .United  States  in  any 
manner  contrary  to  law,  whether  by  the  person  in  possession  or 
charge,  or  by,  in,  or  upon  such  vehicle  or  beast,  or  otherwise,  and 
to  search  any  trunk  or  envelope,  wherever  found,  in  which  he  may 
have  a  reasonable  cause  to  suspect  there  is  merchandise  which  was 
imported  contrary  to  law;   and  if  any  such  officer  or  other  person 
so  authorized  shall  find  any  merchandise  on  or  about  any  such  ve- 
hicle, beast,  or  person,  or  in  any  such  trunk  or  envelope,  which  he 
shall  have  reasonable  cause  to  believe  is  subject  to  duty,  or  to  have 
been  unlawfully  introduced  into  the  United  States,  whether  by  the 
person  in  possession  or  charge,  or  by,  in,  or  upon  such  vehicle,  beast, 
or  otherwise,  he  shall  seize  and  secure  the  same  for  trial. 
Act  July  18,  1866,  c.  201,  §  3,  14  Stat.  178. 

Proyisions  defining  and  punishing  the  o£Fense  of  resisting  revenue  officers  in' 
the  execution  of  their  duties  were  made  by  R.  S.  §  5447,  which  was  incorporat- 
ed into  the  Criminal  Code,  in  section  65  thereof,  post,  §  10233,  and  was  re- 
pealed by  section  341  thereof,  post,  §  10515. 

Notes  of  Deoisloiui 


Gooda  Imported  in  mails./— Under  the 

international  postal  treaty  of  Berne  of 
October  9,  1874  (19  Stat.  604,  art  25), 
dutiable  goods  cannot  lawfully  be  im- 
ported in  the  foreign  mail,  but  are  lia- 
ble to  seizure  in  the  hands  of  the  per- 
son receiving  them  from  the  post  office 
by  the  officers  of  customs;  and  it  is 
Immaterial  that  there  was  no  intent 
on  the  part  of  the  sender  or  receiyer 
to  defraud  the  government.  Von  Cotz- 
hausen  v.  Nazro  (1882)  107  U.  S.  215, 
2  Sup.  Ct  503,  27  L.  Ed.  540,  affirm- 
ing (C.  C.  1879)  15  Fed.  891. 

Dutiable  goods  imported  in  the  for- 
eign mail  are  in  the  hands  of  the  re- 
ceiver of  them  from  the  post  office,  lia- 
ble to  seizure  by  the  officers  of  cus- 
toms, and  the  fact  that  there  was  no 
intent  on  the  part  of  the  sender  or  re- 
ceiver to  defraud  the  United  States  of 
the  duty  does  not  render  the  officer  lia- 
ble to  an  action  for  making  the  seizure. 
Von  Cotzhausen  v.  Nazro  (1888)  2  Sup. 
Ct.  503,  505,  107  U.  S.  215,  27  L.  Ed. 
540. 

Precious  stones  and  other  articles, 
where  the  same  are  liable  to  customs 
duty,  are  prohibited  by  the  Universal 


Postal  Union  Convention  of  June  1, 
1878,  to  be  sent  through  the  mail,  and 
if  imported  by  mail  they  become  sub- 
ject to  seizure  and  forfeiture  under 
this  section.  (1886)  18  Op.  Atty.  Gen. 
457. 

Seizure  of  vehlclew-r^he  clear  inten- 
tion of  Congress  in  adopting  this  sec- 
tion was  to  provide  for  the  seizure  of 
property  which  had  been  smuggled  into 
the  United  States,  whether  by  a  per- 
son in  charge  of  it  or  upon  a  vehicle, 
and  it  w^as  clearly  the  intention  of  the 
Legislature  that  a  vehicle  which  bad 
been  used,  whether  in  importation  or 
transportation  of  smuggled  property, 
should  be  seized.  U.  S.  v.  One  Black 
Horse  (D.  C.  1904)  129  Fed.  167. 

There  is  no  authority  for  the  practice 
of  the  Treasury  Department  to  exact 
duties,  when  forfeiture  prevails,  only 
in  those  cases  which  arise  under  section 
5527,  ante,  and  not  in  other  customs 
revenue  cases  involving  forfeiture. 
(1902)  24  Op.  Atty.  Gen.  1. 

Bar    to    forfeiture    proceedings.— An 

acquittal  upon  the  charge  of  smuggling, 
under  section  5548,  ante,  and  of  illegal 
importation  under  section  5785,  post,  is 
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not  a  bar  to  a  proceeding  In  rem  to 
forfeit  the  goods,  the  subject  of  the 
charge  of  smuggling  and  illegal  importa- 
tion, under  this  section.  (1900)  23  Op. 
Atty.  Oen.  63. 


Citad    withaot    daflnlta    appllcatfaa. 

Von  Cotshausen  ▼.  Nasro  (G.  G.  1879) 
15  Fed.  891,  894;  U.  8.  v.  A  Lot  of 
Jewelry,  eta  (D.  a  1894)  69  Fed.  684, 
686. 


§  5764.  (R.  S.  §  3062.)     Forfeitures. 

Every  such  vehicle  and  beast,  or  either,  together  with  teams  or 
other  motive-power  used  in  conveying,  drawing,  or  propelling  such 
vehicle  or  merchandise,  and  all  olther  appurtenances,  including  trunks, 
envelopes,  covers,  and  all  means  of  concealment,  and  all  the  equi- 
page, trappings,  and  other  appurtenances  of  such  beast,  team,  or 
vehicle,  shall  be  subject  to  seizure  and  forfeiture.  If  any  person 
who  may  be  driving  or  conducting,  or  in  charge  of  any  such  car- 
riage or  vehicle  or  beast,  or  any  person  traveling,  shall  willfully 
refuse  to  stop  and  allow  search  and  examination,  to  be  made  as 
herein  provided,  when  required  so  to  do  by  any  authorized  person, 
he  shall  be  punishable  by  a  fine  of  not  more  than  one  thousand  dol- 
lars, nor  less  than  fifty  dollars. 

Act  July  18,  1866,  c.  201,  i  3,  14  Stat.  178. 

Notes  of  Deeiaions 


Constructloii  In  genoral^-This  statute 
should  be  construed  to  give  full  force 
to  all  its  language,  but  &e  meaning  of 
the  words  must  be  derived  from  a  con- 
sideration of  the  entire  section.  U.  S. 
V.  One  Black  Horse  (D.  C.  1904)  129 
Fed.  167. 

Intent.— Under  this  section,  section 
5763,  ante,  and  section  5765,  post,  a 
team  used  in  the  transportation  of  smug- 
gled merchandise  is  forfeitable,  re- 
gardless of  the  fact  that  its  owner  and 
its  driver  did  not  have  knowledge  of 
the  purposes  for  which  it  was  being 
used.  Such  knowledge  is  unnecessary, 
except  in  the  case  of  common  carriers. 
U.  S.  V.  One  Black  Horse  (D.  O.  1906) 
147  Fed.  770,  Id.  (D.  G.  1904)  129  Fed. 
167. 

A  proceeding  in  rem  to  forfeit  under 
this  section  presents  a  civil  liability 
rather  than  an  offense,  and  does  not 
require  proof  of  criminal  intent  (1900) 
23  Op.  Atty.  Gen.  64. 

Time  of  forfeiture^— Where  property 
is  forfeited,  it  does  not  vest  in  the  gov- 
ernment until  after  a  seizure,  which 
then  relates  back  to  the  time  of  for- 
feiture. Clark  V.  Protection  Ins.  Co. 
(0.  C,  1840)  Fed.  Gas.  No.  2,832. 

The  forfeiture  takes  effect  at  the  time 
when  the  offense  is  committed,  if  the 
denunciation  is  expressed  in  direct 
terms.  U.  S.  v.  The  Reindeer  (C.  G. 
1861)  Fed.  Cas.  No.  16,144;  Same  v. 
Sixty-Four  Barrels  of  Distilled  Spirits 


(O.  G.  1870)  Fed.  Gas.  No.  16,306; 
Same  v.  Fifty-Six  Barrels  of  Whisky 
(D.  G.  1866)  Fed.  Gas.  No.  15.095; 
Same  v.  Twenty-One  Barrels  of  High 
Wines  (D.  G.  3867)  Fed.  Gas.  No.  16,- 
567;  The  Mary  Celeste  (D.  G.  1874) 
Fed.  Cas.  No.  9,202;  U.  S.  v.  One  Cop- 
per Still  (D.  G.  1878)  Fed.  Gaa.  Na 
15.92a 

The  attempt  to  transport  property,  in 
violation  of  the  customs  laws,  works 
the  forfeiture  of  the  property,  and  im- 
mediately vests  the  title  in  the  United 
States.  BulWy  y.  Orms  (Vt  1815) 
Brayt.  124. 

Vehicle  forfeltod^A  team  let  by  a 
liveryman,  and  used  wholly  within  the 
United  States,  for  the  transportation 
of  liquor  illegally  brought  across  the 
Canadian  border,  held  subject  to  for- 
feiture, though  the  liveryman  had  no 
knowledge  of  the  purpose  for  which  the 
team  was  to  be  used.  U.  S.  v.  One 
Black  Horse  (D.  C.  1904)  129  Fed.  167. 

Finos.^Where  a  fine  imposed  under 
this  section  was  not  paid,  the  court  bad 
common-law  jurisdiction,  according  to 
local  usage  since  the  original  judidsrf 
act,  to  commit  the  defendant  to  jail 
until  the  fine  was  paid  or  he  should  be 
otherwise  discharged  according  to  law. 
Ex  parte  Barclay  (G.  G.  1907)  153  Fed. 
669. 

Cited  without  definite  appllettlei, 
Scow  No.  9  (D.  a  1907)  152  Fed.  64& 


§  5765.  (R.  S.  §  3063.)     Privity  of  owner. 

No  railway-car  or  engine  or  other  vehicle,  or  team,  used  by  any 
person  or  corporation,  as  common  carriers,  in  the  transaction  of 
their  business  as  such  common  carriers,  shall  be  subject  to  forfei- 
ture by  force  of  the  provisions  of  this  Title  unless  it  shall  appear 
that  the  owner,  superintendent,  or  agent  of  the  owner  in  charge 
thereof  at  the  time  of  such  unlawful  importation  or  transportation 
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thereon  or  thereby  was  a  consenting  party,  or  privy  to  such  illegal 
impoitation  or  transportation. 

Act  July  18,  1866,  c.  201,  i  3,  14  Stat.  179. 

Provisions  similar  to  those  of  this  section,  relating  to  the  seizure  and  for- 
feiture of  vessels  violating  the  provisions  of  this  Title,  were  made  by  Act  Feb. 
8,  1881,  c.  34,  post,  §  5766. 
Cit«d    without    definite    application,       [1884]  5  Sup.  Ot  135,  112  U.  S.  294, 
Heidritter  v.  Elizabeth  Oil  Cloth   Co.       28  L.  Ed.  729);    U.  S.  v.  One  Black 
(C.  C.  1881)  6  Fed.  138,  141,  (affirmed       Horse  (D.  C.  1906)  147  Fed.  770. 

§  5766.  (Act  Feb.  8,  1881,  c.  34.)  Forfeiture  of  vessels;  privity  of 
owner  or  master. 
No  vessel  used  by  any  person  or  corporation,  as  common  carriers, 
in  the  transaction  of  their  business  as  such  common  carriers,  shall 
be  subject  to  seizure  or  forfeiture  by  force  of  the  provisions  of  title 
thirty-four  of  the  Revised  Statutes  of  the  United  States  unless  it 
shall  appear  that  the  owner  or  master  of  such  vessel,  at  the  time  of 
the  alleged  illegal  act,  was  a  consenting  party  or  privy  thereto.  (21 
Stat.  322.) 

This  was  a  provision  of  the  act  to  amend  the  lavr  relative  to  the  seizure  and 
forfeiture  of  vessels  for  breach  of  the  revenue  laws,  cited  above. 

Provisions  for  the  seizure  and  forfeiture  of  vessels  from  which  goods  entered 
for  drawback  are  relanded  were  made  by  R.  S.  §  3049,  ante,  §  5752. 

Provisions  for  the  seizure  and  forfeiture  of  foreign  vessels  carrying  imports 
which  are  not  the  growth,  production,  or  manufacture  of  the  country  to 
which  such  vessels  belong,  were  made  by  the  Underwood  Tariff  Act  of  Oct. 
3,  1913,  c.  16,  §  IV,  J,  subsec.  2,  ante,  }  5306,  which  superseded  similar 
provisions  of  preceding  tariff  acts. 

Notes  of  Decisions 

"Seizure."— See  {  5565,  ante.  A  seizure  implies  an  actual  caption  of 

The  word  "seizure"  embraces  seizures  the  thing  seized;    open,  visible  posses- 

by  the  marshal  under  legal  process  for  sion,    taken    and    maintained.      (1881) 

the  enforcement  of  a  penalty  pursuant  17  Op.  Atty.  Gen.  82,  83. 

to  section  5792,  post,  as  well  as  seizures  Privity  of  owner  or  masterw— In  order 

by  revenue  officers  for  the  purposes  of  to   recover  any   penalty   or  forfeiture, 

forfeitures.    The  Saratoga  (D.  C.  1881)  the  government  must  allege  and  prove 

9  Fed.  322,  323.  that,  at  the  time  of  the  aUeged  illegal 

Refusal  of  clearance  to  vessel  which  act  charged,  the  master  or  owner  was 

did  not  include  in  its  manifest  merchan-  a   consenting   party  or   privy   thereto. 

disc  brought  into  the  United  States  is  The  Saratoga  (C.  C.  1883)  15  Fed.  882; 

not  a  seizure,  and  this  section  is  inap-  The  Snow  Drop  (0.  0.  1887)  30  Fed. 

pUcable.     (1881)  17  Op.  Atty.  Gen.  82.  79. 

§  5767.  (R.  S.  §  3064.)     Search  of  baggage. 

The  Secretary  of  the  Treasury  may  from  time  to  time  prescribe 
regulations  for  the  search  of  persons  and  baggage,  and  for  the  em- 
ployment of  female  inspectors  for  the  examination  and  search  of 
persons  of  their  own  sex ;  and  all  persons  coming  into  the  United 
States  from  foreign  countries  shall  be  liable  to  detention  and  search 
by  authorized  officers  or  agents  of  the  Government,  under  such  regu- 
lations. 

Act  July  18,  1866,  c.  201,  |  3,  14  Stat.  178. 

Provisions  for  the  examination  of  wearing  apparel  and  personal  effects 
of  residents  of  the  United  States  returning  from  abroad  were  made  by  the 
Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  1,  par.  642,  ante,  §  5291,  par. 
642.  Provisions  similar  to  those  of  this  paragraph  were  made  by  preceding 
tariff  acts. 

§'5768.  (R.  S.  §  3065.)     Entering  buildings,  etc. 

Any  person  authorized  by  this  Title  to  make  searches  and  seizures, 
or  any  person  assisting  him  or  acting  under  his  directions,  may, 
if  deemed  necessary  by  him  or  them,  enter  into  or  upon  or  pass 
through  the  lands,  inclosures,  and  buildings,  other  than  the  dwelling- 
house  of  any  person  whomsoever,  in  the  night  or  in  the  day  time, 
in  order  to  the  more  effectual  discharge  of  his  official  duties. 
Act  July  18,  1866,  c.  201,  i  6,  14  Stat.  179. 
6  U.S.CoMP.'16-429  (6849) 


6769 


COLLECTION  OF  DUTIES  UPON  IMPORTS 


(Tit.  U 


§  5769.  (R.  S.  §  3066,  as  amended,  Act  April  25,  1882,  c.  89.)  War- 
rant to  search  dwelling-house  or  other  place. 
If  any  collector,  naval  officer,  surveyor,  or  other  person  specially 
appointed  by  either  of  them,  or  inspector,  shall  have  cause  to  suspect 
a  concealment  of  any  merchandise  in  any  particular  dwelling-house, 
store-building,  or  other  place,  they,  or  either  of  them,  upon  proper 
application  on  oath  to  any  justice  of  the  peace,  or  district  judge  of 
cities,  police  justice,  or  any  judge  of  the  circuit  or  district  court  of 
the  United  States,  or  any  Commissioner  of  the  United  States  circuit 
court,  shall  be  entitled  to  a  warrant  to  enter  such  house,  store,  or 
other  place,  in  the  day  time  only,  and  there  to  search  for  such  mer- 
chandise; and  if  any  shall  be  found,  to  seize  and  secure  the  same 
for  trial.  And  all  such  merchandise,  upon  which  the  duties  shall  not 
have  been  paid,  or  secured  to  be  paid,  shall  be  forfeited. 

Act  March  2,  17»9,  c.  22.  |  68,  1  Stat.  678.  Act  Feb.  28,  1865.  c  67,  f 
2,  13  Stat.  442.     Act  April  25,  1882,  c.  89.  22  Stot.  49. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  foUows: 

"If  any  collector,  naval  officer,  surveyor,  or  other  person  specially  appointed 
by  either  of  them,  or  inspector,  shall  have  cause  to  suspect  a  concealment 
of  any  merchandise  in  any  particular  dwellinfj^-house,  store-building,  or  other 
place,  they,  or  either  of  them,  upon  proper  application  on  oath  to  any  justice 
of  the  peace,  shall  be  entitled  to  a  warrant  to  enter  such  house,  store,  or  other 
place,  in  the  day-time  only,  and  there  to  search  for  such  merchandise;  and 
if  any  shall  be  found,  to  seize  and  secure  the  same  for  trial;  and  all  such 
merchandise,  on  which  the  duties  shall  not  have  been  paid,  or  secured  to  he 
paid,  shall  be  forfeited." 

It  was  amended  to  read  as  set  forth  here  by  Act  April  25,  1882,  c.  89,  cited 
above. 

Provisions  conferring  on  keepers  of  life-saving  and  life-boat  stations  and 
houses  of  refuge  the  powers  of  inspectors  of  customs  were  made  by  Act  June 
18,  1878,  c.  265,  {  4,  post.  §  8531. 

Note*  of  Deoivionji 


Scope  of  seotion^^The  section  reach- 
es cases  where,  by  a  false  and  fraudu- 
lent undervaluation,  less  than  the 
amount  of  dutiea  required  by  law  has 
been  paid,  as  well  as  those  where  no 
duties  at  all  have  been  paid.  Taylor  y. 
U.  S.  (1845)  3  How.  197,  211,  11  L.  Ed. 
559. 

Concealment    of     merchandise.— The 

term  "concealed"  applies  only  to  arti- 
cles intended  to  be  secreted  and  with- 
drawn from  public  view  on  account  of 
the  duties  not  having  been  paid,  or  se- 
cured to  be  paid,  or  from  some  other 
fraudulent  motive.  The  forfeiture  does 
not  extend  to  a  case  where  goods  bond- 
ed and  stored  were  fraudulently  re- 
move from  the  storehouse  by  some  per- 
son other  thai^  the  claimants,  who  were 
bona  fide  purchasers  of  the  goods,  and 
without  their  knowledge  and  consent,  to 
another  port,  where  the  goods  were 
found  stowed  on  board  the  vessel  in 
which  they  were  transported,  in  the 
usual  manner  of  stowing.  U.  S.  v. 
Three  Hundred  and  Fifty  Chests  of 
Tea  (1827)  12  Wheat.  486,  492,  6  L. 
Ed.  702. 

What  constitutes  a  concealment  of 
goods.  U.  S.  V.  Farnsworth  (0.  0. 
1815)  Fed.  Cas.  No.  15,072. 

The  concealment  which  works  a  for- 
feiture need  not  be  with  the  concur- 
rence, knowledge,  or  consent  of  the 
owner  or  consignee.  U.  S.  v.  Fifty- 
Eight  Thousand  Eight  Hundred  and  Fif- 

(6850) 


ty  Cigars  (O.  C.  1857)  Fed.  Cas.  No. 
15,092. 

Property  stolen  from  a  friendly  for- 
eign sovereign,  and  smuggled  into  the 
United  States,  is  not  subject  to  forfei- 
ture for  illegal  importation.  In  re 
Princess  of  Orange  (D.  C.  1831)  Fed. 
Cas.  No.  11,431. 

In  a  suit  for  forfeiture  the  govern- 
ment must  prove  that  the  goods  were 
"concealed,"  and  the  mere  fact  that 
they  were  not  entered  on  the  manifest 
is  not  sufficient.  U.  S.  v.  Twenty-Six 
Diamond  Rings  (D.  C.  1855)  Fed.  Cas. 
No.  16,572. 

The  concealment  in  such  case  must  be 
a  concealment  from  the  customs  ofS- 
cers.    Id. 

Trunks  ^containing  dutiable  goods, 
found  in  a  stateroom  after  all  the  pas- 
sengers and  baggage  had  been  landed, 
marked  in  the  pursers  name,  without 
his  authority,  and  not  entered  on  the 
manifest,  held  subject  to  forfeiture  as 
concealed.  U.  S.  v.  Two  Trunks  (D.  C. 
1872)  Fed.  Cas.  No.  16,591. 

Searoh  warrant^^Warrant  protection 
to  officers  from  liability.  Taylor  v.  V. 
S.  (1845)  3  How.  197,  207,  11  L.  Bd. 
559. 

A  United  States  commissioner,  in  js- 
suing  search  warrants  to  a  customs  in- 
spector, does  not  act  judicially,  and 
the  warrant  is  not  issued  under  author- 
ity of  a  court.  In  re  Chin  E.  Shue  (D. 
C.  1912)  199  Fed.  282. 
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If  an  officer,  in  execution  of  a  war- 
rant: from  lawful  authority  to  search 
for  goods,  break  and  enter  a  dwelling 
house  and  carry  away  goods,  and  the 
mr&rrant,  by  reason  of  its  irregularity, 
be  insufficient  to  justify  him,  he  will, 
nevertheless,  be  permitted  to  show,  in 
mitii^ation  of  damages,  that  no  goods 
'were  taken  except  those  which  were 
proper  objects  of  the  search,  and  that 
no  violence  or  injury  was  done  but  what 
-was  necessary  to  obtain  possession  of 
the  goods.  Sandford  v.  Nichols  (1816) 
IS  Mass.  286,  7  Am.  Dec.  151. 

A  warrant  for  the  seizure  of  smuggled 
^oods  merely  describing  the  goods  seiz- 
ed as  *'goods,  wares,  and  merchandise," 
in  a  certain  place,  is  insufficient,  under 
Const  U.  S.  Amend,  art.  6,  requiring 
warrants  to  particularly  describe  the 
property  to  be  seized.    Id. 

In  the  case  of  smuggled  goods,  it 
may  be  difficult  to  describe  them  with 
minuteness,  nor  can  this  be  required; 
but  it  would  be  necessary  to  mention 
the  kind  of  goods  to  be  searched  for, 
or  at  least  to  describe  them  as  having 
been  taken  out  of  some  certain  vessel, 
BO  that  the  officer,  who  should  under- 
take the  search,  might  not  conceive 
himself  at  liberty  to  rifle  the  house  and 


disturb  th6  arrangements  of  the  family 
occupying  it.    Id. 

A  warrant  authorizing  customs  in- 
spectors to  search  for  goods  illegally 
imported  held  not  to  authorize  the  re- 
moval of  letters,  books,  and  papers 
from  the  premises.  In  re  Chin  K.  Shue 
(D.  C.  1912)  199  Fed.  282. 

Forfeiture  of  goods^^See  {  5526,  ante, 
and  I  5785,  post 

Forfeiture  may  be  enforced  before 
the  time  has  passed  for  the  owner  to 
enter  the  goods,  and  is  unaffected  by 
a  subsequent  offer,  made  as  soon  as  the 
owner  was  aware  of  the  arrival  of  the 
goods.  U.  S.  V.  Fifty-Eight  Thousand 
Eight  Hundred  and  Fifty  Cigars  (O. 
O.  1857)   Fed.  Cas.  No.  15,092. 

Title  to  forfeited  goods^The  title  of 
the  government  to  the  goods  forfeited 
is  not  consummated  until  after  condem- 
nation, but  the  right  to  them  relates 
back  to  the  time  the  offense  was  com- 
mitted, so  as  to  avoid  all  intermediate 
sales  of  them  between  the  commission 
of  the  offense  and  condemnation.  Cald- 
well V.  U.  S.  (1850)  8  How.  366,  381, 
12  L.  Ed.  1115. 

Cited  without  definite  applloation, 
U.  S.  V.  A  Lot  of  Jewelry,  etc.  (D.  C. 
1894)  59  Fed.  684,  687. 


§  5770.  (R.  S.  §  3067.)     Authority  to  go  on  board  vessels. 

It  shall  be  lawful  for  all  collectors,  naval  officers,  surveyors,  in- 
spectors, and  the  officers  of  the  revenue-cutters,  to  go  on  board  of 
vessels  in  any  port  of  the  United  States,  or  within  four  leagues  of 
the  coast  thereof,  if  bound  to  the  United  States,  whether  in  or  out 
of  their  respective  districts,  for  the  purposes  of  demanding  the  mani- 
fests, and  of  examining  and  searching  the  vessels ;  and  those  officers 
respectively  shall  have  free  access  to  the  cabin  and  every  other  part 
of  a  vessel. 

Act  ^farch  2,  1799,  c.  22,  §  54,  1  Stat.  668. 

Collectors  were  authorized  to  provide  and  employ  small  boats  for  the  use 
of  surveyors  and  inspectors  in  going  on  board  vessels,  by  R.  S.  |  2763,  ante, 
§  5451. 

§  5771.  (R.  S.  §  3068.)  Penalty  for  obstructing  officers  in  going 
on  board  of  vessels. 
If  any  master  of  a  vessel  coming  into  or  having  arrived  at  any  port 
within  the  United  States  shall  obstruct  or  hinder,  or  shall  inten- 
tionally cause  any  obstruction  or  hinderance  to  any  officer  in  lawfully 
going  on  board  such  vessel,  for  the  purpose  of  carrying  into  eflFect 
any  of  the  revenue  laws  of  the  United  States,  he  shall  for  every  such 
offense  be  liable  to  a  penalty  of  not  more  than  five  hundred  dollars 
nor  less  than  fifty  dollars. 

Act  March  2,  1799,  c.  22.  §  71,  1  Stat  678. 

Note*  of  Deoislon* 

What  constitutes  obstruction.— If  the 

customs  officer  acts  without  probable 
cause  in  making  a  seizure,  an  indict- 
ment will  not  lie  for  resisting  him. 
U.  S.  V.  Gay  (0.  0.  1815)  Fed.  Cas. 
No.  15,193. 

On  an  indictment  for  forcibly  ob- 
Btructing  a  customs  officer  in  the  dis- 
charge of  his  duties,  it  is  no  defense 
that  the  object  was  personal  chastise- 
ment merely,  if  defendant  knew  the  of- 


ficer to  be  so  engaged.  TJ.  S.  v.  Keen 
(C.  C.  1830)  Fed.  Cas.  No.  15,511. 

A  person  is  not  liable  for  carrying 
away  goods  under  seizure,  unless  a 
seizure  has  been  lawfully  made  and 
possession  taken  and  continued  by  the 
officer,  and  the  goods  are  carried  away 
forcibly,  knowing  them  to  be  under 
seizure.  U.*  S.  v.  Cook  (D.  C.  1853) 
Fed.  Cas.  No.  14,852. 

A  ship's  failure  to  heed  signals  from 
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the   revenue   cutter  held  to   constitute  The  office  of  an  inspector  ceases  with 

a    hindrance    and    obstruction    to    the  that    of   the    collector    who    appointed 

boarding  officer.     The  Barraconta   (D.  him,   and   an  indictment   for    resisting 

C.  1890)  42  Fed.  160.  such  inspector  after  the  resignation  of 

^«,            ^  M.      M.  J     A      ,          ^      »  the  collector,  and  before  his  reappoint- 

Offlcers  obstructed—An  inspector  1?  ^^^^  ^^  ^^^^  ^     ^y^^  succeeding  col- 

an  officer  of  the  customs,  the  obstruc-  ^^^^^^    ^^^^^  ^e  sustained.      U.   S.  v. 

tion  of  whom  IS  an  offense,  under  this  ^^^  ^^   ^   jg^gj  ^^   q^    ^^    i^ 

section-     U.   S.  v.   Sears  (O.  0.  1812)  jka 

Fed.  Cas.  No.  16,247.  ,',  ^       *     «tv             •  ^-  *_     *  * 

Proof   that   an   inspector   was   com-  liicllctiiient.-Where  t^  indictment  for 

missioned  and  sworn,  and  in  the  actual  resisting  a^  customs  officer  improperlr 

execution   of  the  duties  of  the   office,  describes    the    office,    the    variance    is 

with  the  knowledge  of  the  treasury  de-  *»**!•     U.   S.  v.  Phelps    (C.    C.   1810) 

partment,  is  sufficient  proof  of  his  ap-  ^t^^^'i^^^'  ^^^  }^^Xr     ^        ,       ,      ., , 

pointment  to  support  an  indictment  for  .  Sufficiency  of  allegataon  of  a  forcible 

obstructing    him    in    the    performance  i??,^?^??'     ^'  \7'  ?/^S^'^^'    ^^'  ^' 

of  his  duties.    Id.  1814)  F«^-  ^*«-  N*>-  1*'^^- 

It  is  not  necessary  to   produce  the  Cited     without    definite    applieatioii, 

commission    of   appointment   to    prove  Ex  parte  Marquand  (C.  G.  1815)  Fed. 

such  appointment     Id.  Gas.  No.  9,100. 

§  5772.  (R.  S.  §  3069.)     Articles  separate  from  the  cargo. 

If  any  box,  trunk,  chest,  cask,  or  other  package  shall  be  found  in 
the  cabin,  steerage,  or  forecastle  of  a  vessel,  or  in  any  other  place 
separate  from  the  residue  of  the  cargo,  the  officer*  of  the  customs 
shall  take  a  particular  account  of  such  package,  and  of  the  marks 
and  numbers  thereof,  if  any,  and  a  description  thereof,  and,  if  he 
judges  proper,  shall  seal  every  such  package;  and  such  account  and 
description  shall  be  by  him  forwarded  without  delay  to  the  collector 
of  the  district  to  which  such  vessel  is  bound.  If  upon  her  arrival  at 
the  port  of  her  entry,  the  packages  so  described,  or  any  of  them, 
are  missing,  or  if  any  seal  put  thereon  has  been  broken,  the  master 
shall  be  liable  to  a  penalty  for  every  package  missing,  or  on  which 
any  seal  shall  be  broken,  of  two  hundred  dollars. 
Act  March  2,  1799,  c.  22,  f  54,  1  Stat  668.' 

Notes  of  Deoislona 

"Arrival."— The  word  "arrival,"  in  the  er  to  prevent  smuggling^  held  insuffi- 
section  authorizing  customhouse  officers  cient  to  prevent  enforcement  of  the 
to  board  a  vessel  and  put  seals  on  boxes,  penalty  against  the  vessel  of  the  value 
and  imposing  a  penalty  if  on  the  ves<  of  goods  found  concealed  in  the  pur- 
sers arrival  the  seals  are  found  bro-  ser's  room  and  the  ship's  storeroom, 
ken,  means  an  arrival  to  enter  for  The  Helvetia  (D.  C.  1872)  Fed.  Caa 
business.     Harrison  v.  Vose   (1860)  9  No.  6,345. 

How.  372,  380,  33  L.  Ed.  179.  ^.^  ^        .*u     *     ^  -  .*  .«    *. 

Cited    without    definite    applicatlos, 

Penalties.— The    statement    that    the      U.  S.  v.  Curtis  (D.  O.  1883)  16  Fed. 

"master  took  all  precaution  in  his  pow-      184,  188. 

§  5773.  (R.  S.  §  3070.)     Locks  and  fastenings. 

The  inspector  who  may  be  put  on  board  of  any  vessel  shall  secure, 
after  sunset  in  each  evening,  or  previous  to  his  quitting  the  vessel, 
the  hatches  and  other  communications  with  the  hold  of  such  vessel, 
or  any  other  part  thereof  he  may  judge  necessary,  with  locks  or  other 
proper  fastening,  which  locks  or  other  fastenings  shall  not  be  opened, 
broken,  or  removed  until  the  morning  following,  or  after  the  rising  of 
the  sun,  and  in  the  presence  of  the  inspector  by  whom  the  same  were 
affixed,  except  by  special  license  from  the  collector  of  the  port,  and 
the  naval  officer,  if  any,  first  obtained.  If  the  locks  or  other  fasten- 
ings, or  any  of  them,  are  broken  or  removed  contrary  to  this  section, 
or  if  any  merchandise  or  packages  are  clandestinely  landed,  notice 
thereof  shall  be  immediately  given  by  the  inspector  to  the  collector 
and  naval  officer,  if  any,  of  the  port  where  the  vessel  may  be;  and 
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the  master  of  such  vessel  shall,  for  each  or  every  such  offense,  be 
liable  to  a  penalty  of  five  hundred  dollars. 

Act  March  2,  1799,  c.  22,  §  54,  1  Stat.  668. 

Provisions  requiring  the  attendance  of  inspectors  on  th^  delivery  of  cargoes 
were  made  by  R.  S.  §  2877,  ante,  §  5568. 

Notes  of  Deoisloiui 

Operation  of  section. ^This  section  well  as  foreign  trade.  U.  S.  v.  Man- 
applies  to  vessels  in  the  coasting  as      tor  (G.  G.  1820)  Fed.  Gas.  No.  15,719. 

§  5774.  (R.  S.  §  3071.)     OfHcers  to  make  character  known. 

Every  officer  or  other  person  authorized  to  make  searches  and 
seizures  by  this  Title,  shall,  at  the  time  of  executing  any  of  the  pow- 
ers conferred  upon  him,  make  known,  upon  being  questioned,  his 
character  as  an  officer  or  agent  of  the  customs  or  Government,  and 
shall  have  authority  to  demand  of  any  person  within  the  distance  of 
three  miles  to  assist  him  in  making  any  arrests,  search,  or  seizure 
authorized  by  this  Title,  where  such  assistance  may  be  necessary; 
and  if  such  person  shall,  without  reasonable  excuse,  neglect  or  re- 
fuse so  to  assist,  upon  proper  demand,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  punishable  by  a  fine  of  not  more  than  two  hun- 
dred dollars,  nor  less  than  five  dollars. 

Act  July  18,  1866,  c.  201,  §  10,  14  Stat  180. 

Provisions  defining  and  punishing  the  offense  of  falsely  assuming  to  be  a 

revenue  officer  were  made  by  R.  S.  §  5448,  which  was  incorporated  into  the 

Griminal  Gode,  in  section  66  thereof,   post,   §   10234,   and  was  repealed   by 

section  341  thereof,  post,  §  10515. 

§  5775.  (R.  S.  §  3072.)     Seizures. 

It  shall  be  the  duty  of  the  several  officers  of  the  customs  to  seize 
and  secure  any  vessel  or  merchandise  which  shall  become  liable  to 
seizure  by.  virtue  of  any  law  respecting  the  revenue,  as  well  without 
as  within  their  respective  districts. 

Act  March  2,  1799,  c.  22,  §  70,  1  Stat.  678. 

Notes  of  Deoislonji 

Jorlsdiotion.— It  is  the  right  of  an  ed  in  execution  of  his  office,  evidence 
officer  of  customs  to  seize  goods  which  is  not  necessary  to  show  that  the  plain- 
are  suspected  to  have  been  introduced  tiff  was  appointed  by  the  approbation 
into  the  country  in  violation  of  the  of  the  secretary  of  the  treasury,  or  that 
revenue  laws,  not  only  in  his  own  dis-  he  was  sworn  into  office.  Jones  v. 
trict,  but  also  in  any  other  district  Gibson  (1818)  1  N.  H.  266. 
than  his  own.  Taylor  v.  U.  S.  (1845)  Any  unofficial  person  may  seize  prop- 
44  U.  S.  (3  How.)  197.  11  L.  Ed.  559.  erty  as  forfeited  to  the  United  Statfs. 
Jurisdiction  of  a  proceeding  for  the  and  the  government,  if  it  chooses,  may 
forfeiture  of  smuggled  goods  exists  adopt  the  seizure  and  make  it  the  basis 
only  in  the  district  of  seizure,  which  of  legal  proceedings.  (1870)  13  Op. 
is   the  district  in  which  the   goods,  if  Atty.  Gen.  253. 

on  land,  are  found.     A  collector  can-  Probable  cause  for  selzurew-The  col- 

not,  by  carrying  them  into  another  dis-  i^^tor  of  revenue  is  justified  in  making 

tnct  and  there  making  the  formal  seiz-  seizure   where  he   has   reasonable 

ure,  confer  jurisdiction  of  the  proceed-  ^^^  ^^  ^^^      ^  that  a  fraud  on  the 

mg  on  the  court  m  such  district.     U.  ^^y^^^^  or  a  violation  of  the  revenue 

Ao  n  n    A    947  ^^^^  ^«  meditated,  and  on  showing  prob- 

o       •*  ^oft          *  ^^^^  cause  for  the  seizure  the  burden 

See  9  5T»9,  post,  ^f   proof    is    on    the    claimant.      Sixty 

Exhibition  of  commission  by  ooiieotor.  Pipes  of  Brandy  (1825)  10  Wheat.  421, 

—The  United  States  collector  of  a  port  426,  6  L.  Ed.  356. 

is  not  required  to  exhibit  his  commis-  It    is    immaterial     who    makes     the 

sion  in   court  in  order   to   justify  his  seizure,  or  whether  It  was  irregularly 

seizure  of  property  under  the  revenue  made    or   not,    or   whether    the    cause 

laws;    but,  if  the  seizure  be  made  by  assigned   originally  for  the   seizure  be 

his  deputy,  who  is  constituted  such  by  that  for  which  the  condemnation  takes 

j)rivate   appointment   of   the   collector,  place,  provided  the  adjudication  is  for 

such     deputy's     commission    must    be  a    sufficient    cause.      Wood    v.    U.    S. 

shown.    Jacques  v.  Griswold  (Vt.  1803)  (1842)  16  Pet  342,  358,  10  L.  Ed.  987; 

2  Tyler,  235.  Taylor  v.   U.    S.    (1845)   3  How.  197, 

In  an  action   of  trespass  by  an  in-  204,  11  L.  Ed.  559. 

gpector,  for  taking  goods  by  him  seiz-  It  is  the  duty  of  a  revenue  officer  of 
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the  United  States  to  make  a  seizure 
whenever  he  has  probable  cause  to  be- 
lieve the  property  to  be  forfeited.  Mc- 
Guire  v.  Winslow  (C.  C.  1886)  26  Fed. 
304. 

Where  a  vessel  was  seized  for  vio- 
lating the  revenue  laws,  and  the  dis- 
trict judge  before  whom  the  case  was 
brought  decided  in  favor  of  the  claim- 
ants, but  refused  the  officers  a  certifi- 
cate that  there  was  reasonable  cause 
for  seizure,  held,  that  the  appeal  from 
such  decision  should  be  prosecuted  be- 
fore the  Supreme  Court.  (1852)  5 
Op.  Atty.  Gen.  658. 

The  vessel  of  A.  was  seized  by  B., 
an  officer  of  the  customs,  under  the 
revenue  laws  of  the  United  States,  and 
was  directed  by  the  collector  to  be 
detained.  During  the  detention,  C, 
another  officer  of  the  customs,  who  was 
interested  in  the  seizure  and  knew  tfie 
facts,  used  the  vessel,  with  the  consent 
of  B.,  for  his  own  private  purposes,  and 
afterwards  restored  her  to  B.  The 
vessel  was  afterwards  acquitted  in  the 
district  court,  and  a  certificate  of  prob- 
able cause  of  seizure  granted  by  the 
judge.  In  an  action  of  trespass  by  A. 
against  C.  it  was  held  that  C,  not  be- 
ing implicated  in  the  first  taking,  ei- 
ther as  an  actor  or  standing  in  such  a 
relation  to  B.  as  would  make  him  a 
party  in  the  act  of  seizure,  could  not  be 
made  a  trespasser  ah  Initio.  Van 
Brunt  V.  Schenck  (N.  Y.  1814)  11 
.Tohns.  3T7;  (N.  T.  1816)  Id.,  13  Johns. 
414. 

Mistake  in  seizing  goods.— Goods  seiz- 
ed by  mistake  are  liable  to  forfeiture, 
if  a  good  cause  of  forfeiture  existed 


at  the  time  of  the  seizure,  but  with- 
out the  knowledge  of  the  seizing  officer. 
Wood  V.  U.  S.  (1842)  41  U.  S.  (18 
Pet.)  342,  10  L.  Ed.  987. 

Attachment  of  seized  goods.— Goods 

held  by  a  collector  of  customs  to  en- 
force the  payment  of  duties  due  on 
such  goods  are  not  liable  to  be  attach- 
ed at  the  suit  of  a  private  creditor  of 
the  Importer.  Dennie  v.  Harris  (1830) 
26  Mass.  (9  Pick.)  364. 

Subrogation     t(^    rights     of     United 

States.— Where,  upon  the  importation 
of  brandy,  a  bond  for  the  duties  has 
been  given,  and  such  brandy  is  after- 
wards sold  by  the  collector  for  the  du- 
ties, a  prior  purchaser  thereof  is  not 
thereby  entitled  to  be  subrogated  to  the 
rights  and  priorities  of  the  United 
States  in  relation  to  the  duties,  though 
both  principal  and  sureties  in  the  bond 
had  become  insolvent,  without  having 
paid  such  duties.  Dias  v.  Bouchaud 
(N.  Y.  1843)  10  Paige.  445. 

Goods  liable  to  seizure.— Goods  im- 
ported fraudulently  and  collusively  un- 
der cover  of  Indians  are  liable  to  seiz- 
ure.    (1830)  2  Op.  Atty.  Gen.  340. 

Under  prior  statutes.— Gelston  v. 
Hoyt  (1818)  16  U.  S.  (3  Wheat)  246, 
4  L.  Ed.  381;  McGuire  v.  Winslow  (C. 
C.  1886)  26  Fed.  304;  Sailly  v.  Smith 
(N.  Y.  1814)  11  Johns.  500. 

Cited  without  definite  application, 
The  Josefa  Segunda  (1825)  10  Wheat 
312,  327.  6  L.  Ed.  329;  U.  S.  v.  Spraul 
&  Co.  (1911)  185  Fed.  405,  107  C.  C. 
A.  569;  U.  S.  v.  A  Lot  of  Jewelry,  etc 
(D.  C.  1894)  59  Fed.  684,  686. 

§  5776.  (R.  S.  §  3073.)     Persons  making  seizures  may  plead  gen- 
eral issue  and  give  special  matter  in  evidence. 

If  any  officer,  or  other  person,  executing  or  aiding  or  assisting 
in  the  seizure  of  goods,  under  any  act  providing  for  or  regulating  the 
collection  of  duties  on  imports  or  tonnage,  is  sued  for  anything  done 
irf  virtue  of  the  powers  given  thereby,  or  by  virtue  of  a  warrant 
granted  by  any  judge,  or  justice,  pursuant  to  law,  he  may  plead  the 
general  issue  and  give  such  act  and  the  special  matter  in  evidence. 
Act  March  2,  1799,  c.  22,  §  71,  1  Stat.  678. 


Notes  of 
Defenses.— See   |  5530,   ante,   as   to 
liability  of  officers. 

The  owner  of  a  ship  and  cargo  seiz- 
ed for  breach  of  the  revenue  laws  and 
libeled  in  the  court  of  vice  admiralty 
compounded  with  the  government  offi- 
cers by  leave  of  that  court  by  paying 
half  the  value  of  the  property,  and 
then  sued  the  collector  in  trespass  for 
seizure.  The  jury,  against  the  express 
instructions  of  the  superior  court,  re- 
turned a  verdict  for  plaintiff,  and  the 
court  gave  judgment  upon  it.  Erving 
V.  Cradock  (Mass.  1761)  Quincy,  553. 
In     trespass     de     bonis     asportatis 


Deoislon* 

against  a  collector  of  the  customs,  it 
is  a  good  justification  that  defendant, 
suspecting  the  goods  to  have  been  im- 
ported contrary  to  the  act,  seixed 
them,  and  that  they  were  condemned 
in  the  district  court,  Sailly  v.  Smith 
(N.  Y.  1814)  11  Johns.  500. 

To  trespass  for  entering  and  carry- 
ing away  goods,  plea  of  seizure  by  the 
defendant,  as  inspector  of  the  customs, 
held  good;  and  the  description  in  the 
warrant,  viz.  "several  bales  of  goods, 
calicoes,  chintzes,  etc.,"  held  sufficient- 
ly particular.  Steel  v.  Fisk  (Vt  1816) 
Brayt  230. 


§  5777.  (R.  S.  §  3074.)     Appraisement. 

In  all  cases  of  seizure  of  property  subject  to  forfeiture  for  any  of 
the  causes  named  in  any  provision  of  law  relating  to  the  customs, 
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or  for  the  registering,  enrolling,  or  licensing  of  vessels,  when,  in  the 
opinion  of  the  collector  or  other  principal  officer  of  the  revenue  mak- 
ing such  seizure,  the  value  of  the  property  seized  does  not  exceed 
five  hundred  dollars,  he  shall  cause  a  list  and  particular  description 
of  the  property  seized  to  be  prepared  in  duplicate,  and  an  appraise- 
ment of  the  same  to  be  made  by  two  sworn  appraisers  under  the 
revenue  laws,  if  there  are  such  appraisers  at  or  near  the  place  of 
seizure;  but  if  there  are  no  such  appraisers,  then  by  two  competent 
and  disinterested  citizens  of  the  United  States,  to  be  selected  by  him 
for  that  purpose,  residing  at  or  near  the  place  of  seizure;  which  list 
and  apprais.ement  shall  be  properly  attested  by  such  collector  or  other 
officer  and  the  persons  making  the  appraisal.  For  such  services 
of  the  appraisers  they  shall  be  allowed  out  of  the  revenue  one  dollar 
and  fifty  cents  each,  for  every  day  necessarily  employed  in  such  service. 
Act  April  2,  1844,  c.  8,  §  1,  5  Stat.  653.  Act  Aug.  8,  1846,  c.  110,  9  Stat. 
8Z  Act  Feb.  28,  1865,  c.  67,  §  4,  13  Stat.  442.  Act  July  18,  1866,  c.  201,  S 
11,  14  Stat  180.    Act  July  28,  1866,  c.  293,  §  6,  14  Stat.  309. 

Notes  of  Decislomi 

Operation    of    section.— This    section  less  civil  because  forfeiture  may  be  in- 

may  properly  be  held  to  refer  to  such  sured   as   a    possible    ultimate    result. 

provisions  as  existed  when  the  Revised  (1901)  23  Op.  Atty.  Gen.  377. 

Statutes    took   effect.      (1901)    23   Op.  When  property  subject  to  forfeiture 

Atty.  Gen.  377.  for   smuggling   or  cognate   offenses   is 

Method    of   appraisementw-Merchan-  «««^^:  ^«  appraisement  should  be  in 

dise     seized    for    violation    of    section  ''T''^*'^^!,  ^'^Jp,o*5'^  «f  ^'^°/,5?^,  ^^^ 

5527,  ante,  should  be  appraised  under  J!°der  section  5594,  ante.      (1903)    24 

section  5594,  ante,  and  not  under  this  ^^'  ^^^'  ^®°-  ^^• 

section.    Id.  Cited    without    deflntte    application. 

The   appraisement   procedure  in  un-  Von  Cotzhausen  v.  Nazro  (C.  C.  1879) 

dervaluation  cases  which  aims  at   the  15  Fed.  891,  894;   McGuire  v.  Winslow 

levy   of  additional  duties  is  none   the  (C.  C,  1886)  26  Fed.  304,  307. 

§  5778.  (R.  S.  §  3075.)     Notice  of  seizure. 

If  the  amount  of  the  appraisal  of  property  so  seized  as  forfeited 
shall  not  exceed  the  sum  of  five  hundred  dollars,  the  collector  or 
other  principal  officer  shall  publish  a  notice  once  a  week  for  three 
successive  weeks  in  some  newspaper  of  the  county  or  place  where 
such  seizure  shall  have  been  made,  if  any  newspaper  shall  be  pub- 
lished in  such  county ;  but  if  no  newspaper  shall  be  published  in  such 
county,  then  such  notice  shall  be  published  in  some  newspaper  of 
the  county  in  which  the  principal  customs  office  of  the  district  shall 
be  situated;  and  if  no  newspaper  shall  be  published  in  such  county, 
then  notices  shall  be  posted  in  proper  public  places,  which  notices 
shall  describe  the  articles  seized,  and  state  the  time,  cause,  and  place 
of  seizure,  and  shall  require  any  person  claiming  such  articles  to  ap- 
pear and  file  with  such  collector  or  other  officer  his  claim  to  such 
articles  within  twenty  days  from  the  date  of  the  first  publication  of 
such  notice. 

Act  April  2,  1844,  c.  8,  §  1,  5  Stat.  653.     Act  Feb.  28,  1865,  c.  67,  §  4,  13 
Stat  442.     Act  July  18,  1866,  c.  201,  §  11,  14  Stat.  180. 

Cited  without  definite  application, 
McGuire  v.  Winslow  (O.  O.  1886)  2Q 
Fed.  304,  307. 

§  5779.  (R.  S.  §  3076.)     Claim  for  property  seized. 

Any  person  claiming  the  property  so  seized  may,  at  any  time 
within  twenty  days  from  the  date  of  such  publication,  file  with  the 
collector  or  other  officer  a  claim,  stating  his  interest  in  the  articles 
seized,  and,  upon  depositing  with  such  collector  or  other  officer 
a  bond  to  the  United  States  in  the  penal  sum  of  two  hundred  and 
fifty  dollars,  with  two  sureties,  to  be  approved  by  such  collector 
or  other  officer,  conditioned  that,  in  case  of  the  condemnation  of 
the  articles  so  claimed,  the  obligors  shall  pay  all  the  costs  and  ex-. 
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penses  of  the  proceedings  to  obtain  such  condemnation.  Such  col- 
lector or  other  officer  shall  transmit  the  same,  with  the  duplicate 
list  and  description  of  the  articles  seized  and  claimed,  to  the  Unit- 
ed States  district  attorney  for  the  district,  who  shall  proceed  for  a 
condemnation  of  the  property  in  the  ordinary  mode  prescribed  by 
law. 

Act  AprU  2,  1844,  c.  8,  f  1,  5  Stat  653.    Act  Jaly  18,  1866,  c  201,  S  12, 
14  Stat.  181. 

Notes  of  Deoislons 


Bond    given    by    claim ant^r-See    §{ 

1564,  1566,  ante,  as  to  bailing  of  prop- 
erty seized  under  customs  laws. 

Where  a  bond  is  given  upon  the  re- 
turn of  goods  libeled  as  upon  a  seiz- 
ure, and  the  libel  is  afterwards,  by 
amendment,  changed  to  an  information, 
and  the  goods  condemned,  a  compliance 
with  the  stipulations  in  the  bond  may 
be  enforced  by  attachment  against  the 
obligors.  U.  S.  v.  Four  Part  Pieces  of 
Woollen  Cloth  (C.  0.  1825)  Fed.  Cas. 
No.  15,150. 

Where  the  claimant  is  not  a  party  to 
the  bond,  all  the  obligors  are  to  be 
deemed  principals.    Id. 

Condemnation  of  property^— An  en- 
try was  made  at  the  custom  house  of 
certain  packages  in  behalf  of  the  own- 
er, who  afterwards  made  a  second  en- 
try of  certain  things  in  the  packages, 
but  not  enumerated  in  the  first  entry. 
It  was  held,  that  although  no  seizure 
was  made  until  after  the  second  entry, 
the  collector  had  a  right  to  seize,  un- 
der Collection  Law  March  2,  1799,  § 
67,  for  any  variance  between  the  con- 
tents of  the  packages  and  the  first  ei^- 
try,  and  that  such  seizure  would  be 
valid,  and  must  be  followed  by  sen- 
tence of  condemnation,  unless  such  dif- 
ference proceeded  'from  accident  or 
mistake,  and  not  from  any  intention  to 
defraud  the  revenue.  U.  S.  v.  Six 
Packages  (1821)  19  U.  S.  (6  Wheat) 
521,  5  L.  Ed.  321. 

On  an  information  for  the  condemna- 
tion of  goods  as  fraudulently  imported, 
the  jury  are  not  restricted,  in  the  con- 
demnation of  the  goods,  to  any  entered 
goods  which  they  found  to  be  under- 
valued, but  they  may  find  either  the 
whole  package  or  the  invoice  forfeit- 
ed, though  containing  other  goods  cor- 
rectly valued,  providing  they  find  that 
such  package  or  invoice  had  been  made 
up  with  intent  to  defraud  the  revenue. 
Buckley  V.  U.  S.  (1846)  45  U.  S.  (4 
How.)  251,  11  L.  Ed.  961. 

This  section  points  out  the  way  in 
•which   the   party  interested  may  pro- 


ceed to  arrest  the  sale  of  his  property, 
and  where  the  statutory  things  are 
done  the  summary  proceeding  is  stop- 
ped, and  the  district  attorney  is  au- 
thorized to  proceed  to  condemn  the 
property  in  the  ordinary  mode  pre- 
scribed by  law.  Conway  v.  Stannard 
(1873)  17  WaU.  398,  404,  21  L.  Ed. 
649. 

In  a  suit  for  condemnation  of  goods 
brought  into  the  United  States,  and 
not  entered  for  duty,  a  refusal  to 
charge  that,  in  the  absence  of  fraudu- 
lent intent  on  the  part  of  the  owners 
in  the  importation  of  goods,  the  gov- 
ernment could  not  recover,  was  proper. 
Four  Packages  v.  U.  S.  (1878)  97  U. 
S.  404,  24  L.  Ed.  1031. 

In  proceedings  by  the  government 
to  condemn  opium  claimed  to  have 
been  smuggled  into  this  country,  a  let- 
ter written  by  one  whom  the  evidence 
tended  to  implicate  to  other  parties  in 
China,  two  months  after  the  seizure, 
apparently  referring  to  the  transaction, 
and  left  by  the  writer  with  the  claim- 
ant of  the  opium,  who  added  a  para- 
graph thereto  also  seemingly  referring 
to  the  transaction,  held  admissible  in 
evidence  as  an  admission.  Three  Thou- 
sand Eight  Hundred  and  Eighty-Eight 
Boxes  of  Opium  v.  U.  S.  (C.  C.  1883) 
23  Fed.  367. 

Property  returned  on  bond  after 
seizure  is  subject  to  forfeiture  for 
causes  subsequently  arising,  but  its  lia- 
bility to  condemnation  in  the  suit  in 
which  it  was  bonded  is  not  affected  by 
the  fact  of  its  condemnation  for  the 
subsequent  forfeiture.  U.  S.  v.  Eight- 
een Bales  of  Blankets  (D.  0.  1868) 
Fed.  Cas.  No.  15.032. 

Irregularity  of  seizure.— An  irregu- 
larity in  the  seizure  is  not  available  to 
claimants  in  the  suit  for  forfeiture  for 
violation  of  the  customs  laws.  U.  S. 
V.  Twenty- Five  Cases  of  Cloths  (D.  C. 
1840)  Fed.  Cas.  No.  16,563. 

Cited  without  definite  applicatioii, 
McGuire  v.  Winslow  (O.  0.  1886)  26 
Fed.  304,  307. 


§  5780.  (R.  S.  §  3077.)     Sale  of  property  seized. 

If  no  such  claim  shall  be  filed  or  bond  given  within  the  twenty 
days  above  specified,  such  collector  or  other  officer  shall  give  not 
less  than  fifteen  days*  notice  of  the  sale  of  the  property  so  seized, 
by  publication  in  the  manner  before  mentioned;  and,  at  the  time 
and  place  specified  in  such  notice,  he  shall  §ell  at  public  auction  the 
property  so  seized,  and  shall  deposit  the  proceeds,  after  deducting  the 
actual  expenses  of  such  seizure,  publication,  and  sale,  in  the  Treas- 
ury of  the  United  States,  as  shall  be  directed  by  the  Secretary  of 
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the  Treasury.  The  collector,  however,  shall  have  power  to  adjourn 
such  sale  from  time  to  time  for  a  period  not  exceeding  thirty  days 
in   all. 

Act  April  2,  1844,  c.  8,  §  1,  5  Stat.  653.  Act  July  18,  1866.  c.  201,  §  12,  14 
Stat  181. 

Notes  of  Deoislonji 

Operation  and  effect  of  sale.--»See  §§  any  conspiracy  entered  into  for   that 

15G4,   1565,    1566,  ante,   as   to  bailing  purpose,  there  is  no  law  denying  the 

and  sale  of  property  seized  under  cus-  owner  the  right  to  bid  in  the  property 

toms  laws.  at  the  sale.     Ney  v.  Ladd   (Tex.  Civ. 

A   sale  of  seized  property  pursuant  App.  1902)  68  S.  W.  1014. 

to    the  statutes  is  in  legal  eflfect  and  Patented  goods—Goods  smuggled  in- 

operation  equivalent  to  a  sale  under  a  ^^  the  United  States  may  be  seized  and 

judicial  decree   of  condemnation.     Mc-  ^^,1^  ^y  a  collector  of  customs  although 

SSi'^'o^^"**^'*''  ^^'  ^'  ^^^  ^^  ^''^'  protected  by  patents.  (1894)  21  Op. 
d04,  307.  ^tty    Q^n    72. 

Purchase  by  ownerw— There  being  no  — -  Decisions  under  prior  statutes.^ 

effort    on    the   part   of   the    owner   of  Beers  v.  Botsford  (Conn.  1808)  3  Day, 

property  sold  for  customs  duties  to  de-  159;   Blake  v.  Johnson  (1817)  1  N.  H. 

fraud  the  government  of  its  duties,  nor  91. 

§  5781.  (R.  S.  §  3078.)  Application  for  remission  of  forfeiture,  etc. 
Any  person  claiming  to  be  interested  in  the  property  sold  under 
the  provisions  of  the  preceding  section  may,  within  three  months 
aiter  such  sale,  apply  to  the  Secretary  of  the  Treasury  for  a  re- 
mission of  the  forfeiture  and  a  restoration  of  the  proceeds  of  such 
sale,  and  the  same  may  be  granted  by  the  Secretary  upon  satisfac- 
tory proof,  to  be  furnished  in  such  manner  as  he  shall  direct,  that 
the  applicant,  at  the  time  of  the  seizure  and  sale  of  the  property 
in  question,  did  not  know  of  the  seizure,  and  was  in  such  circum- 
stances as  prevented  him  from  knowing  of  the  same,  and  that  such 
forfeiture  was  incurred  without  willful  negligence  or  any  intention 
of  fraud  on  the  part  of  the  owner  of  such  property. 

Act  July  18,  1866,  c.  201,  §  13,  14  Stat  181. 

Provisions  for  the  remission  of  fines,  etc.,  were  made  by  Act  June  22,  1874, 
c.  391,  §S  17,  18,  20,  post,  §§  10132-10134. 

Notes  of  Deoisions 

Power  to   remit  forfeitures.  —  The  (1885)  5  Sup.  Gt  881,  883,  114  U.  S. 

rights  of  seizing  officers  do  not  conflict  411,  29  L.  Ed.  147. 

with  the  power  to  remit  fines,  penalties,  The  case  considered  is  one  in  which 

and  forfeitures  under  the  revenue  laws,  the  exercise  of  the  pardoning  power  is 

since,  as  against  the  United  States,  no  rendered  proper  from  the  entire  absence 

such  right  is  vested  until  after  condem-  of  all  criminal  intent  in  the  commission 

nation  and  the  payment  over  to  the  col-  bf  the  act  from  whence  the  forfeiture 

lector   of   the   proceeds   of   such   fines,  arises.     (1830)  2  Opv  Atty.  Gen.  330. 

penalties   etc.,  for  distribution.     (1830).  cited     without     definite     application, 

2  Op.  Atty.  Gen.  330.  U.   S.   v.  Morris    (1825)   23  U.   S.    (10 

Pardoning  power  of  president.  —  Ke-  Wheat.)   246,  6  L.  Ed.  314;    McGuire 

mission  of  penalties  no  invasion  of  pres-  v.  Winslow  (0.  0.  1886)  26  Fed.  304, 

ident's   power  of  pardon.     The  Laura  307. 

§  5782.  (R.  S.  §  3079.)     Distribution. 

If  no  application  for  such  remission  or  restoration  shall  be  made 
within  three  months  after  such  sale,  the  Secretary  of  the  Treasury 
shall  then  cause  the  proceeds  of  such  sale  to  be  distributed  in  the 
same  manner  as  if  such  property  had  been  condemned  and  sold  in 
pursuance  of  a  decree  of  a  competent  court. 

Act  April  2,  1844,  c.  8,  §  3,  5  Stat.  654.  Act  July  18,  1866,  c.  201,  §  14, 
14  Stat.  181. 

Notes  of  Deolslons 

Distribution.— See  {  5794,  post.  lent  entry  has  been  made,  forfeited,  or 

Frelglit    charges.— Where    freight   is  to  recover  its  value  by  suit  against  the 

earned   before   the   government   makes  parties  making  the  entry,  and  the  for- 

its  election  whether  to  declare  the  mer-  mer  proceeding  is  finally  chosen  and  the 

chandise,  of  which  a  false  and  fraudu-  property  is  sold,  held,  that  such  freight 
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must  be  paid  out  of  the  proceeds  of  the      Six  Hundred  Tons  of  Iron  Ore  (D.  0. 
sale;    the  owners  of  the  vessel  having      1881)  9  Fed.  595. 
no  knowledge  before  it  was  earned  of         Cited     without     definite     application, 
any  offense  committed  or  premeditated.      McGuire  v.  Winslow  (C.  C.  1886)  26 

Fed.  304,  307. 

§  5783.  (R.  S.  §  3080.)     Sale  of  perishable  articles. 

Whenever  seizure  shall  be  made  of  any  property  which,  in  the 
opinion  of  the  appraisers,  is  liable  to  perish  or  waste,  or  to  be 
greatly  reduced  in  value  by  keeping,  or  which  cannot  be  kept  with- 
out great  disproportionate  expense,  whether  such  property  con- 
sists of  live  animals  or  merchandise,  and  when  the  property  thus 
seized  shall  not  exceed  five  hundred  dollars  in  value,  and  when  no  claim 
shall  have  been  interposed  therefor  as  is  hereinbefore  provided,  the 
appraisers,  if  requested  by  the  collector  or  principal  officer  making 
the  seizure,  at  the  time  when  such  appraisal  is  made,  shall  certify 
on  oath  in  their  appraisal  their  belief  that  the  property  seized  is 
liable  to  speedy  deterioration,  or  that  the  expenses  of  its  keeping 
will  largely  reduce  the  net  proceeds  of  the  sale;  and  in  case  the 
appraisers  thus  certify,  such  collector  or  other  officer  may  proceed 
to  advertise  and  sell  the  same  at  auction,  by  giving  notice  for  such 
time  as  he  may  think  reasonable,  but  not  less  than  one  week,  of 
such  seizure  and  intended  sale,  by  advertisement  as  is  hereinbefore 
provided;  and  the  proceeds  of  such  sale  shall  be  deposited  to  the 
credit  of  the  Treasurer  of  the  United  States,  subject,  nevertheless, 
to  the  payment  of  such  claims  as  shall  be  presented  within  three 
months  from  the  day  of  sale,  and  allowed  by  the  Secretary  of  the 
Treasury. 

Act  July  18,  1866,  c  201.  f  15,  14  Stat.  181.  182. 

Notes  of  Deoisloiia 

Time  of  saie^— In  the  case  of  unclaim-  claimant  to  prefer  his  daim  to  it,  and 

ed  perishable  property,  or  property  the  allow  15  days*  notice  of  sale,  but  may 

expense  of  Iseeping  which  would  reduce  publicly  advertise  it  for  sale  at  once,  on 

the  proceeds  of  sale  (as  horses)  of  less  seizure,  and  proper  certificate  by  ap- 

value  than  $500,  used  in  smuggling,  the  praisers  of  its  value  and  character,  and 

collector  need  not  give  the  20  days  al-  after  not  less  than  one  week's  notice 

lowed  by  previous  sections  in  the  case  may  sell  it.    Conway  v.  Stannard  (1873) 

of  like  property,  nonperishable,  for  the  17  Wall.  398,  402,  21  K  Ed.  649. 

§  5784.  (R.  S.  §  3081.)     Release  on  payment  of  appraised  value. 

The  collectors  of  the  several  districts  of  the  United  States,  in  all 
cases  of  seizure  of  any  merchandise  for  violation  of  the  revenue  laws, 
the  appraised  value  of  which,  in  the  district  wherein  such  seizure 
shall  be  made,  does  not  exceed  one  thousand  dollars,  are  hereby 
authorized,  subject  to  the  approval  of  the  Secretary  of  the  Treas- 
ury, to  release  such  merchandise  on  payment  of  the  appraised  value 
thereof. 

Act  March  5,  1863,  c  76,  §  5,  12  Stat  740. 

Notes  of  Deoision* 

Operation  of  seotionw— This  section  ap-  the  appraised  value  or  received  permis- 
plies   to   the   revenue   features   of   the    •  sion  from  the  secretary  to  pay  the  duty 

law,   and   does  not  affect  its  criminal  and  to  receive  the  package.    In  an  ac- 

feature.    U.  S.  v.  Ortega  (D.  0.  1895i)  tion  for  wrongful  conversion,  held,  that 

66  Fed.  713,  714.  it  was  the  duty  of  the  proper  officer,  if 

A  knit  woolen  shawl  sent  as  a  pres-  he  had  reasonable  cause  to  believe  it 
ent  through  the  mail  from  Germany  in  was  subject  to  duty,  or  had  unlawfully 
a  registered  package,  on  which  was  in-  been  introduced  into  the  United  States, 
dorsed  the  contents  of  the  package  and  to  sieze  it,  and,  having  done  so,  he  was 
the  words  "Suspected  liable  to  customs  by  law  the  custodian  of  the  property; 
duty,"  was  opened  by  the  party  to  whom  that  the  owner  could  only  reclaim  it  by 
it  was  addressed,  at  the  post  office,  in  payment  of  the  appraised  value  or  ap- 
the  presence  of  a  deputy  collector,  who  peal  to  the  secretary  of  the  treasury  for 
took  it  from  her,  had  it  appraised,  and  relief;  and  that  there  was  not  a  wrong- 
refused  to  deliver  it  until  she  had  paid  ful  conversion  of  the  property.     Von 
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Cotzhausen  ▼.  Nazro   (C.  C.  1879)  16 
Fed.  891. 

Where  property  that  is  dutiable  is  im- 
ported contrary  to  law  it  is  liable  to 
seizure,  and  it  does  not  follow  from 
the  fact  of  ownership  that  the  owner 
'would  be  entitled  to  possession.    Id. 

Payment  of  finew— The  Secretary  of 
the  Treasury  may  release  cigars  im- 
ported in  violation  of  section  5500,  ante, 
on  payment  of  a  fine  equal  to  the  duty, 
when  in  his  opinion  the  importation 
does  not  involve  fraud.  (1903)  24  Op. 
Atty.  Gen.  588. 


"Home  value."— The  purpose  of  the 
law  as  to  smuggled  or  unentered  goods 
requires  the  exaction  of  the  so-called 
"home  value"  as  the  condition  of  re- 
lease on  payment  of  the  appraised  val- 
ue, but  not  as  implying  the  assessment 
of  duties  on  such  goods.  (1903)  24  Op. 
Atty. 'Gen.  583. 

Recovery  back  of  overcharge.— A  pay- 
ment of  an  overcharge  of  custom  dues  as 
a  compromise  whereby  the  parties  ob- 
tained possession  of  their  goods  then 
under  seizure  cannot  be  recovered  back. 
Shantz  v.  U.  S.  (1888)  23  Ct.  01.  384. 


§  5785.  (R.  S.  §  3082.)     Concealing  or  buying,  etc.,  goods  liable  to 
seizure. 

If  any  person  shall  fraudulently  or  knowingly  import  or  bring  into 
the  United  States,  or  assist  in  so  doing,  any  merchandise,  contrary 
to  law,  or  shall  receive,  conceal,  buy,  sell,  or  in  any  manner  fa- 
cilitate the  transportation,  concealment,  or  sale  of  such  merchandise 
after  importation,  knowing  the  same  to  have  been  imported  con- 
trary to  law,  such  merchandise  shall  be  forfeited  and  the  offender 
shall  be  fined  in  any  sum  not  exceeding  five  thousand  dollars  nor 
less  than  fifty  dollars,  or  be  imprisoned  for  any  time  not  exceeding 
two  years,  or  both.  Whenever,  on  trial  for  a  violation  of  this  sec- 
tion, the  defendant  is  shown  to  have  or  to  have  had  possession  of  such 
goods,  such  possession  shall  be  deemed  evidence  sufficient  to  authorize 
conviction,  unless  the  defendant  §hall  explain  the  possession  to  the 
satisfaction  of  the  jury. 

Act  March  2,  1799,  c.  22,  §  69,  1  Stat.  678.    Act  July  18,  1866,  c.  201,  § 
4,  14   Stat.   179. 

The  entry  or  introduction  of  imported  merchandise  by  means  of  false  invoice, 
etc.,  or  by  means  of  any  false  or  fraudulent  practice,  was  punishable  by  the 
Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  |  III,  G,  H,  ante,  §§  5524,  5526. 
Provisions  that  in  suits  or  informations,  where  any  seizure  has  been  made 
pursuant  to  any  act  relating  to  the  collection  of  duties,  a  person  claiming 
the  property  has  the  burden  of  proof,  were  made  by  the  Customs  Administra- 
tive Act  of  June  10,  1890,  c.  407,  §  21,  26  Stat.  140,  which  were  amended 
by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  III,  T,  post,  |  5791. 
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"Import  or  bring." 
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Intent  or  knowledge. 

Penalty  or  fine— Remedy. 

Indictment. 

Acquittal  as  a  bar. 
Forfeiture— In    general. 

Information   for  forfeiture. 
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1.  Repeal  of  section^^This  section  an- . 
thorizes  a  suit  in  rem  for  forfeiture,  and 
has  not  been  repealed.    U.  S.  v.  A  Lot 
of  Jewelry,  etc.   (D.  C.  1894)  69  Fed. 
684,  685. 

The  criminal  features  of  this  section 
were  not  repealed  by  the  act  of  Feb- 
ruary 27,  1887,  "to  perfect  the  revision 
of  the  statutes."  U.  S.  v.  Ortega  (D. 
C.  1895)  66  Fed.  713,  714. 

2.  —  Other  sections  by  this  section. 
—The  punishment  for  smuggling,  impos- 
ed by  Act  March  3,  1823  (3  Stat.  781), 


of  a  forfeiture  of  '*a  sum  double  the 
amount  or  value  of  the  goods,"  etc.,  is 
not  repealed  by  Act  July  18,  1866  (14 
Stat  179  >,  imposing  a  forfeiture  of  the 
goods  smuggled,  with  fine  and  imprison- 
ment. Stockwell  V.  U.  S.  (1871)  80  U. 
S.  (13  Wall.)  531,  20  L.  Ed.  491.  CON- 
TRA,  see  U.  S.  v.  Claflin  (1878)  97  U. 
S.  546,  24  L.  Ed.  1082. 

3.  Operation  of  section.^— The  design 
of  this  act  was  to  punish  as  a  crime  that 
which  before  had  subjected  its  perpetra- 
tor to  civil  liability,  or  quasi  civil  lia- 
bility. Stockwell  V.  U.  S.  (1871)  13 
Wall.  531,  551,  20  L.  Ed.  491. 

This  section  does  not  authorize  a  civil 
action.  U.  S.  v.  Claflin  (1878)  97  U.  S.' 
546.  547,  24  L.  Ed.  1082. 

A  carrier  which  transported  smug- 
gled goods  has  no  lien  on  them  for  the 
freight,  as  against  the  government, 
though  innocent  of  the  fraud.  U.  S.  v. 
Fifty-Three  Bales  of  Rags  (D.  C.  1879) 
Fed.  Cas.  No.  15,097. 

The  criminal  provisions  of  this  sec- 
tion apply  to  cases  of  smuggling  cigars 
in  quantitiei^  less  than  1,000,  notwith- 
standing the  provisions  of  sections  5784, 
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5500,  5392,  ante,  which  relate  only  to 
the  revenue  features  of  the  law,  and 
do  not  affect  its  criminal  features.  U.  S. 
V.  Ortega  (D.  0. 1895)  66  Fed.  713.  714. 

The  proceedings  contemplated  by  this 
section  are  criminal.  U.  S.  v.  Ches- 
brough  (D.  C.  1910)  176  Fed.  778,  785. 

Smuggled  goods  are  to  be  associated 
with  prohibited  goods  and  are  not  lia- 
ble to  duty.'  The  government  should, 
therefore,  limit  its  action  to  forfeiture 
of  the  goods  and  prosecution  of  the  of- 
fender.   (1903)  24  Op.  Atty.  Gen.  583. 

4.  Nature  of  offense^^The  offense  of 
receiving  smuggled  goods  described  in 
this  section  is  not  to  be  classed  as  a 
felony,  so  as  to  entitle  defendant  to 
ten  peremptory  challenges,  although 
it  is  punishable  by  fine  and  two  years' 
imprisonment,  which  may  be  inflicted 
in  a  state  penitentiary,  since  the  of- 
fense is  subordinate  to  that  of  smug- 
gling itself,  which  is  expressly  de- 
clared a  misdemeanor.  Reagan  v.  U. 
S.  (1895)  15  Sup.  Ct  610,  157  U.  S. 
301,  39  L.  Ed.  709. 

A  violation  of  sections  5496-5499, 
ante,  Imposing  a  penalty  where  there 
is  found,  in  the  baggage  of  a  person 
arriving  within  the  United  States,  any 
dutiable  article  not  mentioned  to  the 
collector  at  the  time  of  making  entry 
for  the  baggage,  becomes  the  misde- 
meanor denounced  in  this  section 
when  done  fraudulently  or  knowingly. 
U.  S.  V.  CJhesbrough  (D.  O.  1910)  176 
Fed.  778. 

5.  "Contrary  to  law."— The  phrase 
"contrary  to  law"  relates  to  legal  pro- 
visions not  found  in  the  section.  Keck 
V.  U.  S.  (1899)  19  Sup.  Ct.  254,  172 
U.  S.  434,  43  L.  Ed.  505;  One  Pearl 
Chain  V.  U.  S.  (1903)  123  Fed.  371. 
373,  59  C.  C.  A.  499. 

The  words  "contrary  to  law"  relate 
to  legal  provisions  other  than  those 
found  in  such  section.  Rogers  v.  U. 
S.  (1910)  180  Fed.  54,  103  C.  O.  A. 
408,  31  L.  R.  A.  (N.  S.)  264-  U.  S.  v. 
Ohesbrough  (D.  C.  1910)  176  Fed.  778. 

Cattle  brought  into  the  United  States 
without  complying  with  R.  S.  |  3100 
(post,  S  5812),  as  to  inspection  by  cus- 
toms officer,  though  not  dutiable,  held 
imported  contrary  to  law,  within  this 
section.  Estes  v.  U.  S.  (1915)  227 
Fed.  818,  142  C.  0.  A.  342. 

The  offense  of  bringing  merchandise 
into  the  United  States  "contrary  to 
law"  does  not  include  frauds  or  ille- 
galities concerning  the  invoicing  of  the 
same,  or  the  payment  of  duties  there- 
on. U.  S.  V.  Kee  Ho  (D.  C.  1887)  33 
Fed.  333. 

On  proceedings  for  the  forfeiture  of 
merchandise,  it  may  not  be  maintain- 
ed in  defense  that  the  regulations  have 
not  been  promulgated,  and  that  there- 
fore the  importer  was  justified  in  im- 
porting the  merchandise  according  to 
his  own  convenience,  independently  of 
the  requirements  of  law.  Such  an  im- 
portation would  be  "contrary  to  law," 
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under  said  section.  U.  S.  v.  Fifty 
Waldiam  Watch  Movements  (D.  G. 
1905)   139  Fed.  291. 

The  seizure  directed  under  this  sec- 
tion relates  to  property  imported  con- 
trary to  law.  U.  S,  V.  Ohesbrough  (D. 
C.  1910)  176  Fed.  778. 

Violation  of  section  5499,  ante,  re- 
lating to  importation  of  dutiable  arti- 
cles in  baggage,  held  "contrary  to  law"* 
within  this  section.     Id. 

6.  "Import  or  bring."— When  prop- 
erty afloat  is  feloniously  taken  from 
the  possession  of  the  owner,  and  ia 
brought  ashore  in  contravention  of  the 
revenue  laws  and  then  seized  by  the 
officers  of  customs,  it  will  not  be  for- 
feited as  against  the  true  owner.  U.  S. 
V.  Two  Hundred  and  Eight  Bags  of 
Kainit  (D.  O.  1889)  37  Fed.  326. 

The  term  "import  or  bring"  held  to 
include  the  whole  act  of  bringing  du- 
tiable articles  into  the  United  States. 
U.  S.  V.  Chosbrough  (D.  0.  1910)  176 
Fed.  778,  780. 

7.  "Merchandise.''— This  section  com- 
prehends any  merchandise  imported 
contrary  to  law,  and  is  not  limited  to 
merchandise  sent  or  received  for  sale. 
Von  Cotzhausen  v.  Nazro  (C.  C.  1879) 
15  Fed.  891,  898. 

Where  goods  subject  to  duty  are 
mixed  with  other  goods  upon  which 
duties  have  been  paid  at  an  earlier 
port  of  entry  with  an  intention  to 
smuggle  them,  the  latter  are  not  sub- 
ject to  forfeiture,  unless  there  was  an 
intent  to  defraud  by  importing  them. 
U.  S.  V.  Two  Thousand  Four  Hundred 
and  Nineteen  Sheepskins  (D.  0.  1880) 
Fed.  Cas.  No.  16,589a. 

The  term  "merchandise"  held  not 
limited  to  general  merchandise,  as  dis- 
tinguished from  baggage,  especially  in 
view  of  sections  5462,  5496,  and  5499, 
ante.  U.  S.  v.  Ohesbrough  (D.  a 
1910)   176  Fed.  778,  780. 

As  to  what  is  embraced  within  the 
term  "merchandise."     Id. 

8.  Conoealment  or  possession  of 
goodSd— A  resistance  of  the  seizure  of 
goods,  whereby  the  same  are  removed 
from  th6  custody  of  the  officer,  is  not 
a  concealment.  U.  S.  v.  Farnsworth 
(O.  O.  1815)  Fed.  Cas.  No.  15.072. 

Possession  of  goods  is  not  sufficient 
to  authorize  conviction  until  it  is  oth- 
erwise proved  that  they  were  imported 
contrary  to  law.  U.  S.  v.  Lot  of  Jew- 
elry (0.  0.  1875)  Fed.  Cas.  No.  15.628. 

Where  a  plan  to  smuggle  is  shown 
by  the  manner  of  packing  and  invoic- 
ing, imported  merchandise  is  liable  to 
forfeiture,  though  the  invoice  may 
have  been  corrected  before  entry.  U. 
S.  V.  One  Bag  of  Crushed  Wheat  (D. 
0.  1908)   166  Fed.  562,  563. 

9.  Dutiable  articles  In  baggage^Da- 

tiable  goods,  imported  as  passenger's 
baggage,  where  no  attempt  was  made 
to  have  them  passed  as  such,  and  the 
owner,  without'  knowledge  of  their  sei- 
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zare,  offered  them  with  correct  bills 
of  lading  and  moneys  for  entry  at  the 
customhouse,  held  not  forfeitable.  U. 
S,  V.  Ninety-Five  Boxes,  etc.  (D.  O. 
1874)  Fed.  Cas.  No.  15,891. 

ThdB  section  applies  to  dutiable  mer- 
chandise brought  into  the  United 
States  in  the  baggage  of  a  passenger, 
and  such  goods,  when  discovered  after 
their  entry,  are  subject  to  forfeiture 
thereunder.  U.  S.  v.  Five  Packages  of 
Tapestry   (D.  C.  1902)   114  Fed.  496. 

That  section  5499,  ante,  imposes 
penalty  for  bringing  in  dutiable  arti- 
dies  in  baggage  held  not  to  indicate 
that  the  offense  is  not  within  this  sec- 
tion, imposing  a  greater  penalty.  U. 
8.  V.  Chesbrough  (D.  O.  1910)  176 
Fed.   778,  780. 

10.  Intent  or  knowiedqew— Dutiable 
Soods  imported  in  the  foreign  mail  are 
in  the  hands  of  the  receiver  of  them 
from  the  post  office,  liable  to  seizure 
by  the  officers  of  customs;  and  the 
fact  that  there  was  no  intent  on  the 
part  of  the  sender  or  receiver  to  de- 
fraud the  United  States  of  the  duty 
does  not  render  the  officer  liable  to  an 
action  for  making  the  seizure.  Yon 
Cotzhansen  v.  Nazro  (1883)  2  Sup. 
Ct.  503,  505,  107  U.  S.  215,  27  L.  Ed. 
540. 

Goods  brought  in  with  intent  to 
smuggle  may  not  be  seized  while  there 
remains  opportunity  for  change  of  in- 
tent before  the  time  for  due  entry  has 
passed.  U.  S.  v.  One  Pearl  Chain 
(1905)  139  Fed.  513,  71  C.  C.  A.  500. 

An  actual  intention  to  defraud  is  an 
essential  question  in  a  suit  to  enforce 
a  forfeiture.  Lewey  v.  U.  S.  (0.  O. 
1878)    Fed.  Oas.  No.  8309. 

Guilty  knowledge  on  the  part  of  the 
impostor  must  be  averred.  U.  S.  v. 
Ninety  Demijohns  of  Rum  (C.  C.  1880) 
8  Fed.  485,  487. 

The  receipt  or  concealment  of  smug- 
gled goods  is  not  an  offense,  unless 
they  are  known  to  be  smuggled.  U.  S. 
V.  Sauer  (D.  0.  1896)  73  Fed.  671, 
678. 

Merchandise  may  be  forfeited  under 
this  section,  though  the  United  States 
was  not  defrauded,  and  there  was  no 
intent  to  defraud.  U.  S.  v.  Fifty 
Waltham  Watch  Movements  (D.  O. 
1905)  139  Fed.  291,  292. 

Where  an  importer  knowingly 
brought  in  merchandise  in  evasion  of 
the  customs  laws,  it  became  liable  to 
forfeiture  under  this  section,  though, 
'  if  duly  imported,  it  would  have  been 
free  of  duty.  XJ.  S.  v.  Fifty  Waltham 
.  Watch  Movements  (D.  0.  1905)  139 
Fed.  291,  292. 

It  is  only  when  the  act  is  done 
fraudulently  or  knowingly  that  the 
crime  specified  in  this  section  is  com- 
mitted. XJ.  S.  V.  Chesbrough  (D.  O. 
1910)  176  Fed.  778. 

The  offense  described  in  a  similar 
section  of  the  Opium  Act  is  commit- 
ted whenever  smoking  opium  is  fraud- 
ulently and  knowingly  brought  by  the 


offender  within  the  territorial  limits  of 
the  United  States,  though  it  is  not 
landed  from  the  ship,  or  carried  across 
the  customs  lines.  U.  S.  v.  Gaminata 
(D.  C.  1912)  194  Fed.  903,  905. 

There  must  be  sufficient  evidence  of 
a  criminal  intent  (1900)  23  Op.  Atty. 
Gen.  63. 

To  support  indictment  under  this 
section  there  must  be  sufficient  evi- 
dence of  a  criminal  intent  (1900)  23 
Op.  Atty.  Gen.  64. 

Act  June  22,  1874,  c.  391,  par.  16,  18 
Stat  189,  making  it  the  duty  of  the 
court,  in  all  actions,  to  declare  the  for- 
feiture of  merchandise  by  rieason  of  a 
violation  of  the  revenue  laws,  to  sub- 
mit to  the  jury  whether  the  acts  were 
done  with  intent  to  defraud  the  gov- 
ernment, is  repealed  by  Act  June  10, 
1890,  c.  407,  §  29,  and  hence  the  in- 
tent of  the  person  violating  the  reve- 
nue laws  is  immaterial.  Six  Parcels  of 
Placer  Gold  v.  U.  S.  (1904)  76  P.  473, 
8  Ariz.  389. 

11.  Penalty     or    fine— Remedy.— The 

act  provides  for  a  criminal  prosecution 
only,  and  an  action  of  debt  will  not  lie 
by  the  United  States  to  recover  the 
penalty.  U.  S.  v.  Olaflin  (1878)  97  U. 
S.  546,  24  L.  Ed.  1082,  affirming  (C.  C. 
1876)   Fed.  Cas.  No.  14,799. 

Under  prior  statutes,  see  Stockwell 
V.  U.  S.  (1871)  13  Wall.  531,  543,  20 
L.  Ed.  491;  Walsh  v.  U.  S.  (0.  O. 
1847)  Fed.  Oas.  No.  17,116. 

12.  ^^  Indictment.  — An  indictment, 
under  section  5548,  ante,  making  it  an 
offense  to  smuggle  into  the  country 
any  "goods,  wares,  or  merchandise  sub- 
ject to  duty  by  law,"  and  this  section, 
sufficiently  describes  the  article  as 
"prepared  opium,  subject  to  duty  by 
law,  to  wit,  the  duty  of  $12  per 
pound,"  where  the  only  opium  subject 
to  a  duty  of  $12  per  pound  is  "opium 
containing  less  than  nine  per  cent  of 
morphia,  and  opium  prepared  for 
smoking"  (Act  Oct  1,  1890,  §  1,  par. 
48);  especially  where  no  objection  was 
made  to  the  indictment  till  after  ver- 
dict, and  in  view  of  section  1691,  ante, 
providing  that  "no  indictment  ♦  *  ♦ 
shall  be  deemed  insufficient  ♦  *  * 
by  reason  of  any  defect  or  imperfec- 
tion in  matter  of  form  only,  which 
shall  not  tend  to  the  prejudice  of  the 
defendant."  Dunbar  v.  U.  S.  (1895) 
156  U.  S.  185,  15  Sup.  Ot  325,  39 
L.  Ed.  390. 

Indictment  held  insufficient  Keck  v. 
U.  S.  (1890)  19  Sup.  Ct  254,  172  U. 
S.  434,  43  L.  Ed.  505. 

Indictment  for  concealing  and  facili- 
tating transportation  and  concealment 
of  cattle  imported  without  inspection, 
as  required  by  regulations  authorized 
by  law,  held  to  have  properly  charged 
importation  contrary  to  law.  Estes  v. 
U.  S.  (1915)  227  Fed.  818,  142  C.  0. 
A.  342. 

A  count  for  illegally  receiving,  con- 
cealing, or  buying  may  be  joined  with 
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one  for  illegaUy  importing.  Stockwell 
V.  U.  S.  (C.  O.  1870)  Fed.  Cas.  No. 
13,466, 

An  indictment  for  smuggling,  de- 
scribing the  goods  as  "six  cases  con- 
taining silk  goods  of  the  value  of  $30,- 
000,  a  more  particular  description  of 
which  is  to  the  jurors  unknown,"  be- 
ing dutiable  goods  introduced  into  the 
port  of  New  York  from  France,  held 
sufficient.  U.  S.  v.  Olaflin  (C.  O.  1875) 
Fed.  Cas.  No.  14,798. 

It  is   not.  a  sufficient  description  of 
the  illegality   of  the   original  importa- 
tion to  say  merely  that  the  goods  had 
been    imported   and    brought    into    the  . 
United  States  contrary  to  law.     Id. 

It  is  not  sufficient  to  charge  the  de- 
fendant in  the  language  of  the  statute, 
with  importing  merchandise  into  the 
United  States  "contrary  to  law,"  or 
with  having  received  or  bought  the 
same,  after  being  so  imported,  but  the 
indictment  must  state,  with  reasonable 
certainty,  in  what  the  illegality  of  the 
importation  consists.  U.  S.  v.  Kee  Ho 
(D.  C.  1887)  33  Fed.  333. 

Indictment  held  sufficient  U.  S.  v. 
Chesbrough  (D.  O.  1910)  176  Fed. 
778;  Rogers  v.  U.  S.  (1010)  180  Fed. 
54,  103  O.  0.  A.  408,  31  L.  B.  A.  (N. 
S.)  264. 

IS.  Acquittal  as  a  barw— Where  a 
person  charged  to  have  fraudulently 
imported  certain  merchandise  with  in- 
tent to  defraud  the  United  States  of 
duty  legally  payable  thereon  was  tried 
and  acquitted,  such  acquittal  was  a 
bar  to  a  further  proceeding  to  forfeit 
the  merchandise  as  against  him.  U. 
S.  V.  A  Lot  of  Precious  Stones  and  Jew- 
elry (1905)  134  Fed.  61,  68  C.  C. 
A.  1. 

An  information  having  been  filed  to 
forfeit  certain  merchandise  and  money 
for  fraudulent  importation,  with  in- 
tent to  defraud  the  United  States  of 
duty,  indictments  were  found  against 
the  alleged  importer  and  his  wife;  and 
on  trial  thereof  the  importer  was  ac- 
'quitted,  after  which  the  indictment 
against  the  wife  was  nolled.  Held, 
that  such  a  nolle  prosequi  was  not  a 
judgment  of  acquittal,  and  was  there- 
fore no  bar  to  the  proceeding  to  for- 
feit as  against  the  wife.    Id. 

Acquittal  on  charge  of  smuggling  un- 
der section  5548,  ante,  and  of  illegal 
importation  under  this  section,  is  not 
a  bar  to  a  proceeding  in  rem  to  forfeit 
the  goods  under  sections  5499,  5763, 
ante.     (1900)  23  Op.  Atty.  Gen.  63. 

14.  Forfeiture  — In*  general.  —  Pro- 
ceeding in  rem  does  not  lie  under  this 
section  to  forfeit  money  arising  from 
the  sale  in  this  country  of  goods  fraud- 
ulently imported.  U.  S.  v.  A  Lot  of 
Precious  Stones  and  Jewelry  (1905) 
134  Fed.  61,  68  C.  C.  A.  1. 

Where  it  was  charged  that  certain 
precious  stones  and  jewelry  were  im- 
ported with  intent  to  defraud  the  Unit- 
ed States  of  duty  thereon,  a  proceed- 
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ing  in  rem  to  forfeit  the  same  was 
properly  brought  under  this  section- 
U.  S.  V.  A  Lot  of  Precious  Stones  and 
Jewelry  (1905)  134  Fed.  61.  68  C. 
C.  A.  1. 

Jurisdiction  of  a  proceeding  for  the 
forfeiture  of  smuggled  goods  exists 
only  in  the  district  of  seizure,  which  is 
the  district  in  which  the  goods,  if  on 
land,  are  found;  a  collector  cannot, 
by  carrying  them  into  another  district 
and  there  making  the  formal  seizure, 
confer  jurisdiction  of  the  proceeding  on 
the  court  in  such  district.  U.  S.  v. 
Larkin  (1907)  153  Fed.  113,  116,  82 
C.  C.  A.  247. 

A  false  entry  does  not  subject  the 
goods  to  forfeiture.  U.  S.  v.  Fifty- 
Three  Boxes  of  Havana  Sugar  (D.  C. 
1870)  Fed.  Cas.  No.  15,098. 

15.  —  information   of  forfeiture^— 

An  information  of  forfeiture  is  suffi- 
cient to  support  a  verdict  when  it  con- 
tains averments  that  certain  persons 
named  received  the  goods,  knowing 
them  to  have  been  imported  contrary 
to  law;  that  they  were  seized  by 
the  collector  within  the  district;  that 
they  were  subject  to  duty,  were  brought 
from  a  foreign  port  into  the  port  of 
New  York,  without  being  invoiced  or 
entered  at  the  custom  house,  and  with- 
out payment  of  any  duty;  and  that 
they  were  imported  contrary  to  law, 
by  persons  named,  fraudulently  and 
knowingly.  U.  S.  v.  A  Lot  of  Jewelry, 
(D.  C.  1894)  59  Fed.  684. 

An  information  of  forfeiture  will  not 
be  judged  of,  after  verdict,  with  the 
strictness  applicable  to  indictments. 
Id.  685. 

16.  — »  Evidence.— See  §  5791,  post. 
If  the  entry  does  not  contain  a  part 

of  the  goods  consigned  by  the  same  in- 
voice and  bill  of  lading,  it  is  prima 
facie  evidence  that  the  duties  have  not 
been  paid.  U.  S.  v.  Certain  Hogsheads 
of  Molasses  (C.  C.  1852)  Fed.  Cas. 
No.  14,766. 

Statements  made  by  one  who  for  a 
time  had  possession  of  goods  claimed 
as  the  property  of  another,  in  respect 
to  certain  alleged  violations  of  the  cus- 
toms laws  made  after  he  had  parted 
with  the  possession  thereof,  held  in- 
competent evidence,  as  being  merely 
narrative  or  historical,  and  in  deroga- 
tion of  the  title  of  the  alleged  owner. 
U.  S.  V.  Lot  of  Jewelry  (C.  C.  1875) 
Fed.    Cas.    No.    15,626. 

A  letter  written  by  a  third  party, 
whom  the  evidence  tended  to  implicate, 
to  other  parties  in  China  two  monthB 
after  the  seizure,  apparently  referring 
to  the  transaction,  and  left  by  the 
writer  with  the  claimant,  who  added  a 
paragraph  thereto,  also  seemingly  re- 
ferring to  the  transaction,  and  a  letter 
written  by  a  Chinaman  to  another 
Chinaman  in  China,  supposed  to  refer 
to  passages  in  the  other  letter,  both 
letters  being  put  in  the  same  envelope, 
and  directed  and  mailed  to  the  party 
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in      Ohinat     held     admissible.      Three  feiture  for  nonpayment  of  duty.     One 

Tliousand   Eight  Hundred   and   Eighty  Pearl  Chain  v.  U.  S.   (1903)  123  Fed. 
l^zes  of  Opium  v.  U.  S.  (C.  C.  1883)    .  371,  373,  59  O.  C.  A.  499. 

23  Fed.  367.  On  a  suit  for  forfeiture  under  this 

Declarations    of    the    steward    of    a  section,  the  burden  of  proof  is  not  on 

sliip,    on   which   it   is   claimed   certain  the  claimant  of  the  articles  seized,  un- 

opium  was  smuggled,  made  to  the  of-  less  there  was  probable  cause  for  seiz- 

ficers  seizing  such  opium  an  hour  after  ing  them.     If  at  the  close  of  the  gov- 

tlie  seizure,  but  while   the  opium  was  ernment*s    case    there    is    not    enough 

in    their  possession  near  the   place   of  evidence   to   go   to   the   jury,   there   is 

seizure,  waiting  to  be  transported,  held  not  such  probable  cause  as  to  put  the 

admissible,    in   an    action    to    condemn  burden    of    proof   upon    the    claimant. 

such  opium,  as  part  of  the  res  gesUe,  U.  S.  v.  One  Pearl  Chain  (D.  C.  1904) 

though  not  made  in   the   presence   of,  139  Fed.  510. 
or  by  authority  or  with  the  knowledge 

of,  the  claimant  Id.  Cited  without  definite  application, 
In  a  suit  to  condemn  merchandise  as  XJ.  S.  v.  Sixty-Seven  Packages  of  Dry 
forfeited,  where  the  proofs  show  prob-  Goods  (1854)  17  How.  85,  91,  15  L. 
able  cause  for  the  seizure,  and  the  Ed.  54;  Friedenstein  v.  U.  S.  (1888) 
claimant  makes  no  offer  to  explain  8  Sup.  Ct.  838,  839,  125  U.  S.  224, 
damaging  circumstances,  such  as  that  31  L.  Ed.  736;  Amado  v.  Same  (1904) 
the  goods  were  shipped  under  a  false  25  Sup.  Ct.  13,  14,  195  U.  S.  172,  49 
designation,  and  show  when,  where,  L.  Ed.  145;  U.  S.  v.  One  Pearl  Neck- 
bow,  or  from  whom  he  acquired  the  lace  (1901)  111  Fed.  164,  169,  49  C.  C. 
ownership  he  claims,  such  withholding  A.  287,  56  L.  R.  A.  130;  Same  v.  Ah 
of  evidence  is  a  circumstance  sufficient  Fook  (1910)  183  Fed.  33,  105  C.  0.  A. 
to  complete  the  case  for  the  govern-  325;  Tilley  v.  Savannah  F.  &  W.  R. 
ment,  and  casts  the  burden  of  proof  Co.  (C.  C.  1881)  5  Fed.  641,  659; 
upon  the  claimant.  U.  S.  v.  Seven  Boxes  of  Opium  v.  U.  S.  (C.  C.  1883) 
Hundred  and  Forty  Tins  of  Opium  (D.  23  Fed.  366,  392;  U.  S.  v.  Mitchell 
C.  1891)  44  Fed.  798.  (C.  C.  1905)  141  Fed.  666;  Same  v. 
Evidence  held  insufficient  to  warrant  Curtis  (D.  C.  1883)  16  Fed.  184,  188; 
a  finding  as  a  matter  of  law  that  a  In  re  H.  L.  Evans  &  Co.  (D.  C.  1907) 
passenger  had  fraudulently  attempted  158  Fed.  153,  161;  U.  S.  v.  Six  Hun- 
to  import  a  pearl  chain  without  declar-  dred  and  Forty- Six  Half  Boxes  of 
hxg  same,  so  as  to  authorize  its  for-  Figs   (D.  0.  1908)  164  Fed.  778,  779. 

§  5786.  (R.  S.  §  3083,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Notice  to  Solicitor  of  the  Treasury. 
Whenever  any  seizure  shall  be  made  for  the  purpose  of  enforcing 
any  forfeiture,  the  collector  or  other  person  causing  such  seizure 
to  be  made  shall  immediately  give  information  thereof  to  the  Solic- 
itor of  the  Treasury. 

Act  May  29.  1830,  c.  153,  §  4,  4  Stat  415.  Act  Feb.  27,  1877,  c.  69.  |  1, 
19  Stat.  247. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  after  the  words  "information  thereof  to  the"  the  word  "Solioctir"  and  in- 
serting in  place  thereof  the  word  "Solicitor,"  as  set  forth  here,  by  Act  Feb. 
27,  1877,  c.  69,  §  1,  cited  above. 

§  5787.  (R.  S.  §  3084.)     Collectors  to  report  to  district  attomej^. 

The  several  collectors  of  customs  shall  report  within  ten  days 
to  the  district  attorney  of  the  district  in  which  any  fine,  penalty, 
or  forfeiture  may  be  incurred  for  the  violation  of  any  law  of  the 
United  States  relating  to  the  revenue,  a  statement  of  all  the  facts 
and  circumstances  of  the  case  within  their  knowledge,  or  which  may 
come  to  their  knowledge  from  time  to  time,  stating  the  names  of 
the  witnesses,  and  the  provisions  of  the  law  believed  to  be  violated, 
and  on  which  a  reliance  may  be  had  for  condemnation  or  convic- 
tion. If  any  collector  shall  in  any  case  fail  to  report  to  the  proper 
district  attorney,  as  prescribed  in  this  section,  such  collector's  right 
to  any  compensation,  benefit,  or  allowance  in  such  case  shall  be 
forfeited  to  the  United  States,  and  the  same  may,  in  the  discretion 
of  the  Secretary  of  the  Treasury,  be  awarded  to  such  persons  as 
may  make  complaint  and  prosecute  the  same  to  judgment  or  con- 
viction. 

Act  July  18,  1866,  c.  201,  {  7,  14  Stat.  179.  Act  March  3,  1873,  c.  244,  17 
Stat.  580. 

The  duties  of  district  attorneys  in  the  prosecution  of  frauds  on  the  revenue 
were  prescribed  by  B.  S.  i  838,  ante,  |  1297. 
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Officers  of  customs  detecting  Tiolations  of  the  customs  laws  were  required  to 
report  to  the  collectors,  and  the  latter  were  required  to  report  to  the  district 
attorneys,  by  Act  June  22,  1874,  c.  391,  §  15,  post,  |  5803. 

§  5788.  (R  S.  §  3085.)     Duty  of  district  attorneys. 

District  attorneys,  upon  receiving  the  report  of  a  collector,  shall 
cause  suit  and  prosecution  to  be  commenced  and  prosecuted  with- 
out delay  for  the  fines  and  personal  penalties  by  law  in  such  case 
provided,  unless  upon  inquiry  and  examination  they  shall  decide 
that  a  conviction  cannot  probably  be  obtained,  or  that  the  ends  of 
public  justice  do  not  require  that  a  suit  or  prosecution  should  be 
instituted,  in  which  case  they  shall  report  the  facts  to  the  Secretary 
of  the  Treasury  for  his  direction.  For  expenses  incurred  and  serv- 
ices rendered  in  prosecutions  for  such  fines  and  personal  penalties, 
they  shall  receive  such  allowance  as  the  Secretary  of  the  Treasury 
shall  deem  just  and  reasonable,  upon  the  certificate  of  the  judge 
before  whom  such  prosecution  was  had. 

Act  July  18,  1866,  c.  201,  f  7,  14  Stat  179,  Act  March  3,  1873,  c  244,  17 
Stat  581. 

The  duties  of  district  attorneys  in  making  returns  of  fees  and  expenses  were 
prescribed  by  R.  S.  §|  833,  834,  ante,  |§  1394,  1395. 

Limitations  of  suits  for  recovery  of  penalties  and  forfeitures  under  customs 
revenue  laws  were  prescribed  by  Act  June  22,  1874,  c.  391,  |  22,  ante,  §  1713. 

Notes  of  DeoisioBS 

Services  and  expensesw— Payment  for  the  district  attorney  for  services  and 

services  is  not  intended,  unless  prose-  expenses    until    the    secretary    of    the 

cutions  have  been  commenced.     Stan-  treasury  has  determined  what   sum  is 

ton  V.  U.  S.  (C.  O.  1889)  37  Fed.  252,  Just  and  reasonable.     Ruhm   v.    U.   S. 

262,   modified   (1895)   70  Fed.  890,  17  <C.  0.  1895)  66  Fed.  531,  534. 

C.  G.  A.  475.  Cited     without    definite     application. 

An  action  cannot  be   maintained  by  Waters  v.  U.  S.  (1897)  32  Ct  CL  277. 

§  5789.  (R.  S.  §  3086.)     Custody  of  goods. 

All  merchandise  or  property  of  any  kind  seized  under  the  pro- 
visions of  any  law  of  the  United  States  relating  to  the  customs,  shall, 
unless  otherwise  provided  for  by  law,  be  placed  and  remain  in  the 
custody  of  the  collector  or  other  principal  officer  of  the  customs  of 
the  district  in  which  the  seizure  shall  be  made,  to  abide  adjudication 
by  the  proper  tribunal,  or  other  disposition  according  to  law. 
Act  July  18,  1866,  c.  201,  §  31,  14  Stat  186. 

Notes  of  Decisions 

Right   to   custody   In   general^^It  is  lect    Averill  v.  Smith  (1872)  17  WalL 

no  abandonment  of  vessel  seized  on  the  82,  92,  21  L.  Ed.  613. 

high   seas   to   permit  her   master   and  Where  customs  officers  examined  im- 

crew   to   alone   navigate   her   to   port  ported  goods  at  the  vessel's  pier  in  Ho- 

The  Abby  (C.  O.  1818)  Fed.  Cas.  No.  boken,  and  from  there  sent  them  to  the 

14.  seizure  room  of  the  custom  house,  in 

The  government  is  not  liable  for  the  the  city  of  New  York,  the  seizure  was 
loss  of  the  goods  while  in  the  public  made  in  New  York,  and  not  in  Hobo- 
store  awaiting  the  trial.  Schmalz  v.  ken.  Four  Packages  v.  U.  S.  (1878)  97 
U.  S.  (1868)  4  Ct.  01.  142.  u.  S.  404,  411,  24  L.  Ed.  1031. 

If  a  revenue  officer  whose  official  Jurisdiction  of  a  proceeding  for  the 
duty  it  is  to  make  seizures  of  property  forfeiture  of  smuggled  goods  exists  only 
for  violation  of  the  revenue  laws  ac-  jn  the  district  of  seizure,  which  is  the 
tually  makes  a  seizure  of  merchandise  district  in  which  the  goods,  if  on  land, 
while  it  is  in  his  custody  for  the  pur-  ^re  found.  A  collector  cannot,  by  car- 
pose  of  administering  the  customs  ^ying  them  into  another  district  and 
laws,   such   officer   is,   nevertheless,   to  there  making  the  formal  seizure,  con- 

/i Q'rm^i Q*^^    ^^.     %   ^^'oKo^              •  ^er   jurisdiction   of   the   proceeding  on 

(1870)  13  Op.  Atty.  Gen.  253.  the   court  in   such   district     U,    S.  v. 

Collector's   right   to   custody.— Goods  Larkin  (1907)  1.^3  Fed.  113,  116,  82  0.    ' 

of  a  maritime  character  seized  under  C.  A.  247. 

the  collection  act  were  at  one  time  re-  It  is  the  court,  and  not  the  collector, 
quired  to  be  put  into  the  custody  of  who  is  to  decide  how  property  once  li- 
the collector,  and  as  to  such  goods  the  beled  is  to  be  disposed  of—whether  de- 
collector  was  the  keeper  and  responsi-  livered  to  the  claimant  or  soTd— and  the 
ble  for  any  loss  sustained  by  his  neg-  custody  of  the  collector  is  terminated  by 
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such  decision.    The  6.  G.  King  (D.  0. 
1883)  16  Fed.  921. 

In  legal  contemplation,  the  goods  are 
la  the  custody  of  the  court  as  soon  as 
the  process  is  issued;  and  though  the 
actual  possession  and  care  of  them  are 
committed  to  the  collector,  he  holds 
them  as  the  official  keeper  for  the  court, 
and  is  bound  to  obey  its  order  and  direc- 
tion.    (1831)  2  Op.  Atty.  Gen.  477. 

Whenever  the  prosecution  ceases  the 
collector  ceases  to  be  the  officer  of  the 
court;  but  as  collector  of  the  customs 
he  holds  the  property  by  the  same  right 
which  he  exercised  before  the  filing  of 
the  libel.  (1832)  2  Op.  Atty.  Gen.  496. 
Seizures  by  collectors  are  not  made 
pursuant  to  or  by  virtue  of  any  judicial 
authority;  and  courts  have  no  control 
over  the  property  seized  until  the  same 
is  libeled.  When  libeled  the  property 
seized  is  in  the  custody  of  the  courts, 
and  is  held  by  the  collector  as  their  offi- 
cer, and  subject  to  their  direction  pen- 
dente lite.    Id. 

A  vessel  and  her  cargo  were  seized 
by  a  collector  of  customs,  for  a  breach 
of  the  United  States  revenue  laws.  Up- 
on the  petition  of  the  owner,  a  remitti- 
tur was  granted  by  the  secretary  of  the 
treasury,  and  an  order  for  the  restora- 
tion of  the  property  was  issued  from 
the  district  court;  but  the  secretary 
of  the  treasury,  upon  further  considera- 
tion of  the  case,  being  satisfied  that  the 
claimant  was  not  entitled  to  relief, 
wrote  to  the  district  attorney  to  return 
the    certificate    of    remittitur,    that    it 


miirht  be  revoked,  of  which  orders  the 
collector  was  notified.  Upon  demand 
upon  him  for  the  property,  by  the  depu- 
ty marshal,  under  the  order  for  its 
restoration,  the  collector  refused  to  de- 
liver it  on  account  of  the  proceedings  of 
the  secretary.  Afterwards  the  remitti- 
tur was  revoked,  and  subsequently  the 
owner  obtained  possession  of  the  prop- 
erty, under  an  order  of  the  court,  by 
^  giving  a  bond  therefor,  and  brought  tro- 
ver against  the  collector,  alleging  as  a 
conversion  the  refusal  to  deliver  the 
property  upon  the  demand  of  the  mar- 
shal. Held,  that  the  property  in  the 
hands  of  the  collector  was  In  the  cus- 
tody of  the  law,  and  that  his  refusal  to 
deliver  it  was  not  a  conversion.  Barnes 
▼.  Taylor  (1849)  29  Me.  (16  Shep.)  514. 

~—  Under  prior  statutes^In  re  Hoyt 
(1839)  13  Pet.  279,  290,  10  L.  Ed.  161; 
U.  S.  V.  One  Case  of  SUk  (D.  C.  1871) 
Fed.  Cas.  No.  15,925;  (1831)  2  Op. 
Atty.  Gen.  477. 

Military's  right  to  custody.*This  sec- 
tion is  not  to  be  considered  as  embrac- 
ed in  the  proceedings  contemplated  in 
section  4117,  ante,  so  as  to  permit  the 
military  employed  in  making  seizures 
to  retain  the  custody  of  the  property 
to  abide  adjudication.  (1887)  18  Op. 
Atty.  Gen.  544. 

Cited  without  definite  application. 
Von  Cotzhausen  v.  Nazro  (C.  O.  1879) 
15  Fed.  891;  In  re  Chin  K.  Shue  (D. 
O.  1912)  199  Fed.  282. 


§  5790.  (R.  S.  §  3087.)     Institution  of  suits. 

The  collector  within  whose  district  any  seizure  shall  be  made  or 
forfeiture  incurred  for  any  violation  of  the  duty  laws  is  hereby  en- 
joined to  cause  suits  for  the  same  to  be  commenced  without  delay, 
and  prosecuted  to  effect;  and  is,  moreover,  authorized  to  receive 
from  the  court  within  which  such  trial  is  had,  or  from  the  proper 
officer  thereof,  the  sum  recovered,  after  deducting  all  proper  charges 
to  be  allowed  by  the  court;  and  on  receipt  thereof  he  shall  pay 
and  distribute  the  same  without  delay,  according  to  law. 

Act  March  2.  1799,  c.  22,  §  89,  1  Stat.  695. 

Limitations  of  suits  for  recovery  of  penalties  and  forfeitures  under  customs 
revenue  laws  are  prescribed  by  Act  June  22,  1874,  c.  391,  §  22,  ante,  §  1713. 

The  proceeds  of  all  fines,  penalties,  or  forfeitures  were  required  to  be 
paid  into  the  United  States  Treasury  by  Act  June  22,  1874,  c.  391,  §  2,  post, 
t  5796. 

Notes  pf  Deeisions 


What  law  governs^Tbe  law  which  is 
in  force  at  the  time  of  entry  and  pre- 
sentment of  the  invoice  is  that  which 
must  control  the  proceedings  and  for- 
feitures in  consequence  thereof «  (1830) 
2  Op.  Atty.  Gen.  358. 

Nature  of  suit  .^Informations  in  rem 
on  the  exchequer  side  of  the  court  are 
not  criminal  proceedings.  United  States 
V.  Three  Hundred  and  Ninety- Six  Bar- 
rels Distilled  Spirits  (D.  C.  1866)  Fed. 
Cas.  No.  16,503. 

In  trial  of  cases  of  the  seizure  of  goods 
for  violation  of  the  custom  laws,  the 
proceeding  is  at  common  law.    U.  S.  Y. 

6U.S.COMP.'16-430 


150    Head    of    Cattle    and    52    Calves 
(1889)  77  Pac.  489,  3  Ariz.  134. 

Juri8diction.<^urisdiction  of  a  pro- 
ceeding for  the  forfeiture  of  smuggled 
goods  exists  only  in  the  district  of  sei- 
zure, which  is  the  district  in  which  the 
goods,  if  on  hand,  are  found;  a  collec- 
tor cannot,  by  carrying  them  into  anoth- 
er district  V  and  there  making  the  for- 
mal seizure,  confer  jurisdiction  of  the 
proceeding  on  the  court  in  such  district 
U.  S.  V.  Larkin  (1907)  153  Fed.  113, 
82  C.  C.  A.  247. 

Pieadingd— The  petition  in  a  proceed- 
ing by  the  government  for  the  forfeiture 
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of  goods  imported  into  the  country  con- 
trary to  law,  which  alleged  that  the 
goods  were  imported  without  being  in- 
voiced or  entry  made  with  any  collec- 
tor of  customs,  and  without  declaration 
to  the  proper  revenue  officer,  and  that 
some  person  fraudulently  brought  into 
the  country  from  a  foreign  country 
goods  which  should  have  been  invoiced, 
declared,  and  entered  according  to  the 
law,  with  intent  to  defraud  the  govern- 
ment, sufficiently  charged  a  violation  of 
R.  S.,  §  2851  et  seq.,  providing  that  all 
merchandise  imported  into  the  country 
must  be  invoiced,  which  invoice  shall  be 
produced  to  the  consul,  and  requiring 
that  a  declaration  shall  be  filed  with 
the  collector  of  the  port  at  the  time  of 
entry.  Six  Parcels  of  Placer  Gold  v. 
U.  S.  (1904)  76  Pac.  473,  8  Ariz.  389. 
The  information  to  induce  a  seizure 


need  not  be  as  full  as  the  evidence  in 
the  case  would  authorize.  It  is  suffi- 
cient if  it  induce  the  prosecution.  Saw- 
yer V.  Steele  (C.  0. 1819)  Fed.  Cas.  No. 
12,4D6. 

A  libel  in  rem  for  a  forfeiture  under 
the  customs  laws  must  allege  that  the 
property  has  been  seized  by  the  col- 
lector. A  plea  of  no  forfeiture  puts  that 
allegation  in  issue.  The  Silver  Spring 
(D.  O.  1854)  Fed.  Cas.  No.  12,858. 

An  information  of  forfeiture  need  not 
show  that  the  case  was  not  within  the 
exemption  of  a  proviso  of  the  statute. 
This  is  a  matter  of  defense.  The  Mary 
Merritt  (O.  O.  1870)  Fed.  Cas.  No.  9,- 
222. 

Cited    without    definite    application, 

Stockwell  V.  U.  S.  (1871)  13  Wall.  531, 
542,  20  L.  Ed.  491. 


§  5791.  (Act  Oct.  3,  1913,  c.  16,  §  III,  T.)  Burden  of  proof  on 
claimant  of  property,  and  on  defendant  in  action. 
T.  In  all  suits  or  informations  brought,  where  any  seizure  has  been 
made  pursuant  to  any  Act  providing  for  or  regulating  the  collection 
of  duties  on  imports  or  tonnage,  if  the  property  is  claimed  by  any 
person,  the  burden  of  proof  shall  lie  upon  such  claimant,  and  in  all 
actions  or  proceedings  for  the  recovery  of  the  value  of  merchandise 
imported  contrary  to  any  Act  providing  for  or  regulating  the  collec- 
tion of  duties  on  imports  or  tonnage,  the  burden  of  proof  shall  be 
upon  the  defendant:  Provided,  That  probable  cause  is  shown  for 
such  prosecution,  to  be  judged  of  by  the  court.    (38  Stat.  189.) 

This  was  a  subdivision  of  section  III  of  the  Underwood  Tariff  Act,  cited 
above. 
See  notes  to  subdivision  B  of  said  section,  ante,  §  5519. 
These  provisions,  originally  enacted  in  the  Customs  Administrative  Act  of 
June  10,  1890,  c.  407,  §  21,  26  Stat.  140,  were  re-enacted  in  the  same  lan- 
guage by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  §  28,  36  Stat. 
101,  and  were  amended  by  inserting  after  the  word  "claimant"  the  words 
"and  in  all  actions  or  proceedings  for  the  recovery  of  the  value  of  merchandise 
imported  contrary  to  any  act  for  or  regulating  the  collection  of  duties  on 
imports  or  tonnage,  the  burden  of  proof  shall  be  upon  the  defendant,"  as 
set  forth  here,  by  this  act. 

In  prosecutions  for  bringing  goods  into  the  United  States  contrary  to  law, 
or  for  receiving,  buying,  etc.,  such  merchandise  after  importation,  proof 
of  defendant's  possession  of  such  goods  was  made  sufficient  to  authorise  a 
conviction,  by  R.  S.  {  3082,  ante,  {  5785. 

Notes  of  Deoisions 


Fraudulent  Invoice^— Where  goods  im- 
ported are  fraudulently  invoiced,  and 
are  seized  by  the  United  States,  the  bur- 
den of  proof  is  on  the  claimants.  Wood 
V.  U.  S.  (1842)  41  U.  S.  (16  Pet.)  342, 
10  L.  Ed.  987. 

Method  of  importation  and  smuggling. 

—In  an  action  to  condemn  a  vessel  for 
smuggling,  the  consignee  of  the  goods 
testified  that,  in  a  foreign  port,  he  sug- 
gested the  enterprise  to  the  shipowner, 
who  neither  declined  nor  accepted,  but 
that  later  witness  received  word  from 
a  third  person  to  send  the  goods  to  the 
port,  and  subsequently  a  letter  from  the 
shipowner  stating  that  the  goods  were 
safely  on  board.  Witness  testified  that 
he  paid  the  shipowner  for  his  services, 
which  testimony  was  corroborated  by 
an  unimpeached  witness.  The  ship- 
owner denied  receiving  the  money,  but 
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did  not  positively  deny  writing  the  let- 
ter, but  said  it  might  have  referred  to 
his  seeing  the  goods  on  another  ship. 
Impeaching  evidence  as  to  the  con- 
signee's veracity  was  conflicting.  The 
consignee  had  made  a  statement  before 
the  trial  to  the  owner's  attorney  that 
the  goods  had  not  been  brought  in  the 
former's  vessel,  but  this  he  said  was 
made  under  the  offer  of  a  bribe.  Held, 
that  under  Act  March  2,  1799,  putting 
the  onus  proband!  in  such  cases  on  the 
claimant  to  the  vessel,  the  case  was 
sufficiently  made  out  against  the  owner. 
The  John  Griffin  (1872)  82  U.  S.  (15 
Wall.)  29,  21  L.  Ed.  80. 

Where  the  claimant  knew  that  his 
method  of  importation  was  contrary  to 
law,  the  burden  is  upon  him  to  show  af- 
firmatively that  he  did  not  adopt  such 
method  with  intent  to  evade  the  pay- 
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ment  of  duties.    U.  S.  v.  Nine  Trunks 
(C.  C.  1878)  Fed.  Cas.  No,  15,8SG. 

Nonliability  for  dutiesw^It  is  the  duty 
of  an  importer  to  make  affirmative 
proof  of  a  state  of  facts  relieving  his 
merchandise  from  duty  to  which  it 
"would  otherwise  be  subject,  and  to  seg- 
regate from  the  same  class  of  goods 
such  portions  as  are  claimed  to  be  free. 
He  cannot  require  the  officers  to  sep- 
arate free  from  dutiable  goods  indis- 
criminately mingled,  and  in  such  case 
duty  should  be  assessed  on  all.  U.  S. 
V.  Brewer  (1899)  92  Fed.  343,  34  C. 
C.  A.  390. 

Where  a  quantity  of  opium  was  seiz- 
ed by  officers,  the  burden  of  proof  is  on 
the  claimant  to  show  that  it  was  of 
domestic  manufacture  and  not  liable 
for  customs  duties,  and  if  he  fails  to 
explain  the  difficulties  of  the  case  by 
the  production  of  -proofs  within  his 
power  to  produce  condemnation  follows; 
and  where  he  has  it  in  his  power  to  pro-, 
duce  the  best  and  most  satisfactory  evi- 
dence to  repel  the  presumption  of  law 
against  him,  and  he  omits  to  do  so,  the 
presumption  is  that  such  evidence  would 
not  be  favorable  to  the  defense.  U.  S. 
V.  Three  Thousand  Eight  Hundred  and 
Eighty  Boxes  (D.  0. 1882)  12  Fed.  402. 

Prima  facie  case.— Where  the  burden 
of  proof  is  thrown  on  the  claimant  in 
a  revenue  case  by  a  prima  facie  case 
on  the  part  of  the  prosecutor,  and  the 
claimant  fails  to  explain  the  difficulties 
of  the  case  by  the  production  of  papers 
and  other  evidence  in  his  possession 
or  under  his  control,  condemnation  fol- 
lows. The  Luminary  (1823)  21  U.  S. 
(8  Wheat.)  407,  5  L.  Ed.  647. 

The  presumption  of  the  correctness 
of  the  decisions  of  customs  officers  must 
be  overcome  by  a  fair  preponderance 
of  proof  as  to  the  commercial  use  of  the 
term  at  the  date  of  the  act.  Hutton  v. 
Schell  (0.  O.  1879)  Fed.  Cas.  No. 
6,962. 

Probable  cause^-^he  collector  of  rev- 
enue is  justified  in  making  any  seizure 
where  he  has  reasonable  ground  to  sus- 
pect that  a  fraud  on  the  revenue  or  a 
-violation  of  the  revenue  laws  is  medi- 
tated, and  on  showing  probable  cause 
for  the  seizure,  the  burden  of  proof  is 
on  the  claimant  Sixty  Pipes  of  Bran- 
dy (1825)  10  Wheat.  421,  426,  6  L. 
Ed.  356. 

Where  the  claimant  sets  up  mistake 
as  an  excuse  for  disagreement  with  the 
entries,  the  fact  that  probable  cause 
of  seizure  has  been  made  out  does  not 
impose  upon  him  the  necessity  of  mak- 
ing out  an  unusually  clear  case  of  mis- 
take. U.  S.  V.  Nine  Packages  of  Linen 
(C.  O.  1818)   Fed.  Cas.  No.  15,884; 

Where  probable  cause  is  shown  for 
the  forfeiture  of  goods,  the  burden  of 
proof  is  upon  claimants  to  show  their 
innocence.  U.  S.  v.  Twenty-Five  Cases 
of  Cloths  (D.  C.  1840)  Fed.  Cas.  No. 


16,563;  In  re  Twelve  Hundred  and 
Nine  Quarter  Casks,  etc.,  of  Wine  (D. 
C.  1868)  Fed.  Cas.  No.  14,279;  In  re 
Six  Cases  of  Silk  Ribbons  (D.  C.  1869) 
Fed.  Cas.  No.  12,914;  U.  S.  v.  Sixteen 
Cases  of  Silk  Ribbons  (D.  C.  1870) 
Fed.  Cas.  No.  16,201;  Same  v.  Six 
Hundred  and  Sixty-One  Bales  of  To- 
bacco (D.  C.  1878)  Fed.  Cas.  No.  16, 
297. 

Where  the  seizure  is  under  circum- 
stances warranting  suspicion,  the  col- 
lector is  entitled  to  a  certificate  of 
probable  cause.  Act  1799,  §§  71,  89; 
Act  1807,  i  1.  U.  S.  V.  Three  Bales 
of  Cloth  (D.  C.  1840)  Fed.  Cas.  No. 
16,495. 

Burden  of  proof  held  not  shifted  to 
claimants  on  production  of  reports  on 
file  in  the  customhouse  showing  that  a 
certain  lot  of  goods  seized  were  found 
on  the  vessel  not  entered  on  the  mani- 
fest The  Missouri  (D.  O.  1870)  Fed. 
Cas.  No.  9,653. 

In  a  suit  to  condemn  merchandise  as 
forfeited  where  the  proofs  show  prob- 
able cause  for  the  seizure,  and  the 
claimant  makes  no  offer  to  explain  dam- 
aging circumstances,  such  as  that  the 
goods  were  shipped  under  a  false  desig- 
nation, and  show  when,  where,  how,  or 
from  whom  he  acquired  the  ownership 
he  claims,  such  withholding  of  evidence 
is  a  circumstance  sufficient  to  complete 
the  case  for  the  government  and  cast 
the  burden  of  proof  upon  the  claimant 
U.  S.  V.  Seven  Hundred  and  Forty 
Tins  of  Opium  (D.  C.  1891)  44  Fed. 
798;  Same  v.  Ten  Hundred  and  Sixty 
Tins  of  Opium,  Id.  799. 

Under  Customs  Administrative  Act 
1890,  i  21,  which  casts  the  burden  of 
proof,  in  cases  of  seizure,  upon  the  per- 
son claiming  the  goods,  provided  prob- 
able cause  for  the  prosecution  be 
shown,  the  words  "probable  cause"  im- 
port circumstances  which  create  suspi- 
cion. U.  S.  V.  A  Lot  of  Jewelry  (D. 
C.  1894)  59  Fed.  684,  distinguishing 
Boyd  V.  U.  S.  (1886)  6  S.  Ct  524,  116 
U.  S.  616.  29  L.  Ed.  746. 

On  a  suit  for  forfeiture  under  section  . 
5785,  ante,  the  burden  of  proof  is  not 
on  the  claimant  of  the  articles  seized, 
unless  there  was  probable  cause  for 
seizing  them.  If  at  the  close  of  the 
government's  case  there  is  not  enough 
evidence  to  go  to  the  jury,  there  is 
not  such  probable  cause  as  to  put  the 
burden  of  proof  upon  the  claimant  U. 
S.  V.  One  Pearl  Chain  (D.  O.  1904) 
139  Fed.  510. 

Rate  of  duty  I m posed ^A  collector 
who  has  compelled  an  importer  to  pay 
a  higher  rate  of  duty  than  that  imposed 
by  law  on  such  articles  as  are  named 
in  the  invoice  has  the  burden  of  proof 
to  show  the  authority  under  which  such 
higher  duty  was  exacted.  Wilkinson 
V.  Greely  (0.  O.  1853)  Fed.  Cas.  No. 
17,672. 
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§  5792.  (R.  S.  §  3088.)     Lien  on  vessels  for  violations. 

Whenever  a  vessel,  or  the  owner  or  master  of  a  vessel,  has  be- 
come subject  to  a  penalty  for  a  violation  of  the  revenue  laws  of  the 
United  States,  such  vessel  shall  be  holden  for  the  payment  of  such 
penalty,  and  may  be  seized  and  proceeded  against  summarily  by  libel 
to  recover  such  penalty. 

Act  July  18,  1866,  c.  201,  S  8,  14  Stat  180. 

Provisions  restricting  the  seizure  and  forfeiture  of  vessels  used  as  common 
carriers,  by  force  of  the  provisions  of  this  Title,  were  made  by  Act  Feb.  8, 
1881,  c.  34,  ante,  {  5766. 

Notes  of  Dooiflloiui 


Operation  of  section  in  generals-See 
§  5506,  ante,  for  cases  of  enforcement 
against  vessel  of  penalty  under  that 
section. 

This  section  does  not  render  the  ves- 
sel liable  for  a  penalty  imposed  on  its 
mate  under  section  5555,  ante,  making 
the  master  and  mate  respectively  lia- 
ble for  a  penalty  where  the  cargo  is 
unladen  without  authority  of  the  cus- 
toms officer.  The  C.  G.  White  (1804) 
64  Fed.  579,  580,  12  C.  C.  A.  314. 

A  vessel  receiving  smuggled  goods 
is  not  liable  to  forfeiture.  Clark  v. 
Protection  Ins.  Co.  (C.  0.  1840)  Fed. 
Gas.  No.  2,832. 

Secret  introduction  of  prohibited  ar- 
ticles on  board  ship  by  hands,  in  de- 
fiance of  regulations,  no  ground  of  for- 
feiture of  vessel,  as  the  owners  of  the 
vessel  are  not  liable  for  the  acts  of  per- 
sons employed  by  the  master.  The 
Governor  Cushman  (D.  O.  1865)  Fed. 
Gas.  No.  5,646. 

Revenue  laws  are  those  laws  only 
whose  principal  object  is  the  raising 
of  revenue,  and  not  those  under  which 
revenue  may  incidentally  arise.  The 
Nash^^llle  (D.  C.  1868)  Fed.  Gas.  No. 
10,023. 

Lien  in  generald— Where  the  vessel 
is  not  used  as  a  common  carrier,  the 
government  has  by  virtue  of  this  section 
a  lien  on  the  vessel  for  the  penalty 
thus  incurred  by  the  master,  and  may 
enforce  that  lien  by  libel  and  seizure; 
but  where  the  vessel  is  uaed  as  a  com- 
mon carrier,  and  the  owner  or  master 
thereof  is  not  a  consenting  party  to 
the  illegal  act,  or  privy  thereto,  the 
only  remedy  appears  to  be  an  action 
against  the  master.  (1912)  29  Op. 
Atty.  Gen.  364. 

A  vessel  may  be  proceeded  against 
in  rem,  in  the  admiralty,  to  enforce 
the  lien  for  importing  goods  not  includ- 
ed in  her  manifest.  U.  S.  v.  The  Mis- 
souri (G..G.  1872)  Fed.  Gas.  No.  15,785. 

Whenever  a  vessel,  or  the  owner  or 
master  of  a  vessel,  has  become  subject 
to  a  penalty  for  a  violation  of  the  rev- 
enue laws  of  the  United  States,  such 
vessel  shall  be  holden  for  the  payment 
of  such  penalty,  and  may  be  seized  and 


proceeded  against  summarily  by  libel 
to  recover  such  penalty.  The  Saratoga 
(G.  G.  1883)  15  Fed.  382. 

Where  a  vessel  employed  as  a  com- 
mon carrier  was  seized  to  enforce  a 
lien  for  a  penalty  there  being  probable 
cause  for  the  seizure,  but  no  charge  of 
wrongdoing  against  the  owner,  held 
that,  in  the  absence  of  rebutting  evi- 
dence, proof  that  packages  supposed  to 
contain  the  contraband  goods  were  re- 
ceived, transported,  and  delivered  as 
freight  in  due  course  of  business,  and 
that  the  master  had  no  knowledge  with 
reference  thereto,  makes  a  sufficient 
case  for  the  claimant,  and  the  vessel 
must  be  released.  U.  S.  v.  The  Walla 
Walla  (D.  G.  1891)  44  Fed.  796. 

Seizure  of  veeeelw— The  word  "seiz- 
ure," used  in  section  5766,  ante,  em- 
braces seizures  by  the  marshal  under 
legal  process  for  the  enforcement  of 
a  penalty  pursuant  to  this  section,  as 
wdl  as  seizures  by  revenue  officers  for 
the  purposes  of  forfeitures.  The  Sara- 
toga  (D.  O.  1881)  9  Fed.  822,  323. 

Conditions  precedent  to  enforcement 
of  iien^-The  lien  may  be  enforced  by 
libel  of  the  vessel  without  judgment 
being  first  obtained  against  the  roaster. 
The  G.  G.  White  ▼.  U.  S.  (1894)  64 
Fed.  579,  12  G.  G.  A.  814. 

In  an  action  against  a  vessel  for 
smuggling  foreign  goodsr  liable  to  cus- 
toms duties,  a  judgment  of  condemna- 
tion entered.  U.  S.  v.  The  Henrietta 
Esch  (G.  G.  1882)  12  Fed.  483. 

A  seizure  before  bringing  suit  is  not 
necessary  in  order  to  gfive  jurisdiction 
to  the  court.  The  Paolina  (G.  C.  1882) 
11  Fed.  171. 

As  to  whether  previous  seizure  was 
necessary  as  a  jurisdictional  fact,  qusere. 
The  Snow  Drop  (O.  0.  1887)  30  Fed. 
79,  80. 

A  libel  against  a  vessel  for  the  penal- 
ty for  smuggling  must  show  ownership 
of  vessel  and  value  of  goods.  The  An- 
tilles (D.  G.  1875)  Fed.  Gas.  No.  480. 

Cited    without    definite    application, 

The  Strathairly  (1888)  8  Sup.  Gt.  609, 
616,  124  U.  S.  558,  31  L.  Ed.  580. 


§  5793.  (R.  S.  §  3089.)     Costs  of  prosecution  in  certain  cases. 

Whenever  a  seizure,  condemnation,  and  sale  of  merchandise  takes 
place  within  the  United  States,  and  the  value  thereof  is  less  than 
two  hundred  and  fifty  dollars,  that  part  of  the  forfeiture  which  ac- 
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crues  to  the  United  States,  or  so  much  thereof  as  may  be  necessary, 
shall  be  applied  to  the  payment  of  the  cost  of  prosecution. 
Act  March  2,  1799,  c.  22,  i  91,  1  Stat.  697. 

The  proceeds  of  all  fines,  -penalties,  and  forfeitures  were  required  to  be 
paid  into  the  United  States  Treasury  by  Act  June  22,  1874,  c.  391,  §  2, 
post,  §  5796. 

Kotes  of  Deelslons 

Applleatlon  of  forfeited  property  to  Large  Water  Tub  (D.  0.  1869)   Fed. 

eosts^-Where  the  value  of  the  property  Cas.  No.  10,582. 

forfeited  isr  less  than  $250,  the  govern-  Cited    without    definite    application, 

ment'8  share  is  to  be  applied  to  the  Francis  v.  U.  S.   (1866)  5  WaU.  388, 

costs  of  the  prosecution.     In  re  One  841,  18  L.  Ed.  603. 

§  5794.  (R.  S.  §  3090,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Distribution  of  forfeitures. 
From  the  proceeds  of  fines,  penalties,  and  forfeitures  incurred  under 
the   provisions  of  the  laws  relating  to  the  customs,  there  shall  be 
deducted  such  charges  and  expenses  as  are  by  law  in  each  case  au- 
thorized to  be  deducted;  and  in  addition,  in  case  of  the  forfeiture  of 
imported  merchandise  of  a  greater  value  than  five  hundred  dollars 
on  which  duties  have  not  been  paid,  or  in  case  of  a  release  thereof, 
upon  payment  of  its  appraised  value,  or  of  any  fine  or  composition 
in  money,  there  shall  also  be  deducted  a'n  amount  equivalent  to  the 
duties  in  coin  upon  such  merchandise,  including  the  additional  duties, 
if  any ;  which  shall  be  credited  in  the  accounts  of  the  collector  as  du- 
ties received ;  and  the  residue  of  the  proceeds  shall  be  paid  into  the 
Treasury  of  the  United  States,  and  distributed,  under  the  direction 
of  the  Secretary,  in  the  manner  following,  to  wit:     One-half  to  the 
United  States ;  one-fourth  to  the  person  giving  the  information  which 
has  led  to  the  seizure,  or  to  the  recovery  of  the  fine  or  penalty,  and 
if  there  be  no  informer  other  than  the  collector,  naval  officer,  or  sur- 
veyor, then  to  the  officer  making  the  seizure ;  and  the  remaining  one- 
fourth  to  be  equally  divided  between  the  collector,  naval  officer,  and 
surveyor,  or  such  of  them  as  are  appointed  for  the  district  in  which 
the  seizure  has  been  made,  or  the  fine  or  penalty  incurred,  or  if  there 
be  only  a  collector,  then  to  such  collector.     But  where  any  fine, 
penalty,  or  forfeiture,  incurred  by  virtue  of  the  laws  relating  to  cus- 
toms, shall  be  recovered  in  consequence  of  any  information  given 
by  an  officer  of  a  revenue-cutter,  the  proceeds  thereof  shall,  after 
the  legal  deductions,  including  the  deductions  herein  authorized,  have 
been  made,  be  disposed  of  as  follows:     One-fourth  to  the  United 
States ;  one-fourth  to  the  officers  of  the  customs,  as  hereinbefore  pro- 
vided ;  and  the  remainder  to  the  officers  of  such  revenue-cutter,  to  be 
divided  among  them  in  proportion  to  their  pay. 

Act  March  2,  1799,  c.  22,  §  91,  1  Stat.  697.  Act  March  2.  1867,  c.  188,  § 
1,  14  Stat  546.    Act  Feb.  27,  1877,  c.  69,  §  1,  19  Stat.  248. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out  after  the  words  "there  shall  be"  the  word  "dedcted,"  and  inserting  in 
lieu  thereof  the  word  "deducted,"  and  by  striking  out  after  the  words  "legal 
deductions,"  the  word  "ncluding,"  and  inserting  in  lieu  thereof  the  word  "in- 
cluding," as  set  forth  here,  by  Act  Feb.  27,  1877,  c.  69,  §  1,  cited  above. 

The  provisions  of  this  section  for  the  distribution  of  fines,  penalties,  or 
forfeitures  to  informers,  custom  officers,  or  other  officers  of  the  United  States, 
were  repealed  by  Act  June  ^2,  1874,  c.  391,  §  2,  post,  §  5796. 

Kotes  of  Deolsions 

Distribution  In  generald— See  S  5782,  The  marshal's   commissions   for  the 

ante.  sale    of    property,    and    collecting   and 

The  claimant  is  entitled  to  have  the  paying  over  the  proceeds,  form  part  of 
penalty  illegally  exacted  returned  up-  the  expenses  to  be  deducted  before  pay- 
on  the  distribution  of  the  proceeds  of  ing  the  proceeds  into  court  U.  S.  v. 
the  property  on  condemnation.  U.  S.  Fifty-One  Dozen  Pieces  of  Merchan- 
V.  Linens  (D.  O.  1869)  Fed.  Cas.  No.  dise  (D.  O.  1864)  Fed.  Cas.  No.  15,- 
15,604;  Same  v.  Segars  (D.  C.  1859)  094. 
Fed.  Cas.  No.  16»249.  Act  July  18,  1866,  §  24,  post,  §  7775, 
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is  not  an  act  relating  to  the  customs, 
within  the  meaning  of  this  section. 
The  Monte  Christo  (D.  G.  1873)  Fed. 
Gas.  No.  9,720. 

The  power  of  the  secretary  of  the 
treasury  to  distribute  the  proceeds  of 
fines,  penalties,  and  forfeitures,  under 
this  section,  which  provides  that  they 
shall  be  "distributed  under  the  direction 
of  the  secretary,"  examined.  Bradley  v. 
U.  S.  (1876)  12  Gt  GL  578. 

Decisions  prior  to  anti- moiety  act.— 

See  Jones  v.  Shore  (1816)  14  TJ.  S.  (1 
Wheat.)  462,  4  L.  Ed.  136;  Van  Ness 
V.  Buel  (1819)  17  U.  S.  (4  Wheat.)  74, 
4  L.  Ed.  516;  Buel  v.  Van  Ness  (1823) 
21  U.  S.  (8  Wheat.)  312,  5  L.  Ed.  624; 
U.  S.  V.  Morris  (1825)  10  Wheat  246, 
290,  6  L.  Ed.  314;  McLane  v.  U.  S. 
(1832)  6  Pet.  404.  426,  8  L.  Ed.  443; 
Hoyt  V.  Same  (1850)  51  U.  S.  (10 
How.)  109,  13  L.  Ed.  348;  Ring  v. 
Maxwell  (1854)  58  U.  S.  (17  How.) 
147,  15  L.  Ed.  25;  Hahn  ▼.  U.  S. 
(1888)  107  V.  S.  402,  2  Sup.  Ct.  494, 
27  L.  Ed.  527;  Sawyer  v.  Steele  (0. 
G.  1819)  Fed.  Gas.  No.  12.406;  West- 
cot  V.  Bradford  (G.  G.  1824)  Fed.  Gas. 
No.  17.429;  Brewster  v.  Gelston  (G. 
G.  1825)  Fed.  Gas.  No.  1,853;  Robin- 
son V.  Hook  (G.  G.  1826)  Fed.  Gas.  No. 
11,956;  U.  S.  ▼.  GolUer  (G.  C.  1855) 
Fed.  Gas.  No.  14,833;  Same  v.  Tilden 
(G.  G.  1859)  Fed.  Gas.  No.  16,523; 
Same  v.  Fanjul  (G.  G.  1866)  Fed.  Gas. 
No.  15.069;  Same  v.  George  (G.  G. 
1868)  Fed.  Gas.  No.  15,197;    Id.  Fed. 


Gas.  No.  15,198;  U.  S.  v.  ChasseU  (G. 
G.  1869)  Fed.  Gas.  No.  14,789;  Same 
V.  George  (C.  G.  1869)  Fed.  Cas.  No. 
15,198;  In  re  Webster  (G.  C.  1839) 
Fed.  'Gas.  No.  17,332;  Anonymous  (D. 
G.)  Fed.  Gas.  No.  455;  Hooper  t. 
Fifty-One  Gasks  of  Brandy  (D.  G. 
1848)  Fed.  Gas.  No.  6.674;  U.  S.  v. 
The  Planter  (D.  G.  1852)  Fed.  Gas. 
No.  16,054;  In  re  Fifty  Thousand  Gi- 
gars  (D.  C.  1865)  Fed.  Gas.  No.  4,782; 
U.  S.  V.  One  Hundred  Barrels  of  Dis- 
tilled Spirits  (D.  G.  1868)  Fed.  Cas. 
No.  15,946;  Same  v.  Stock  well  (D.  C. 
1872)  Fed.  Gas.  No.  16,406;  The  Monte 
Christo  (D.  G.  1873)  Fed.  Gas.  No.  9,- 
720;  Bradley  v.  U.  S.  (1876)  12  Gt. 
Gl.  578;  Kellogg  v.  Same  (1879)  15 
Gt.  Gl.  872;  (1819)  1  Op.  Atty.  Gen. 
259;  (1819)  5  Op.  Atty.  Gen.  721; 
(1867)  12  Op.  Atty.  Gen.  291;  (1870) 
13  Op.  Atty.  Gen.  253;  (1873)  14  Op. 
Atty.  Gen.  338;  (1874)  14  Op.  Atty. 
Gen.  377;  (1877)  15  Op.  Atty.  Gen, 
387;  Lapham  v.  Almy  (1866)  95  Mass. 
(13  Allen)  301;  Steele  v.  Bennet  (Pa. 
1817)  3  Serg.  &  R.  553;  Buel  v.  Van 
Ness  (Vt.  1815)  Brayt.  59;  Same  V. 
Enos  (Vt  1820)  Brayt.  66. 

Cited  witliout  definite  application, 
U.  S.  V.  1960  Bags  of  GoflPee  (1814)  8 
Granch,  398,  407,  3  L.  Ed,  602;  Fran- 
cis ▼.  U.  S.  (1866)  5  Wall.  338.  341,  18 
L.  Ed.  603;  In  re  Joyne  (D.  G.  1886) 
28  Fed.  419,  422;  In  re  Ghazal  (D.  G. 
1908)  163  Fed.  602,  604;  Hahn  v.  V.  S. 
(1878)  14  Gt.  Gl.  305. 


§  5795.  (Act  March  4,  1907,  c.  2918,  §  1.)  Fines,  etc.,  fees,  and 
other  receipts  to  be  covered  into  the  Treasury. 
From  and  after  the  close  of  the  fiscal  year  nineteen  hundred  and 
seven  all  sums  received  from  fines,  penalties,  and  forfeitures,  connected 
with  the  customs,  and  from  fees  paid  into  the  Treasury  by  customs  of- 
ficers, and  from  storage,  cartage,  drayage,  labor,  and  services,  shall  be 
covered  into  the  Treasury  as  are  other  miscellaneous  receipts.  (34 
Stat.  1315.) 

These  were  proTisions  accompanying  an  appropriation  to  defray  the  ex- 
penses of  collecting  the  revenue  from  customs  in  the  sundry  civil  appropria- 
tion act  for  the  fiscal  year,  1908,  cited  above. 

All  moneys  collected  or  received  by  collectors  of  customs,  "whether  as 
fees,  storage,  commissions,"  etc.,  were  required  to  be  covered  into  the  Treas- 
ury by  article  IV  of  the  Plan  of  Reorganization  of  the  Gustoms  Service  pur- 
suant to  the  provisions  of  Act  Aug.  24,  1912,  c.  355,  §  1,  ante,  §  5327. 

(R.  S.  §§  3091-3093.     Repealed.) 

R.  S.  §  3091,  authorized  the  issuance  of  a  warrant,  upon  complaint  and 
aflSdavit  of  fraud  on  the  revenue,  directing  the  marshal  of  the  district  to 
enter  any  place  and  seize  books  or  papers  relating  to  merchandise  in  respect 
to  which  the  alleged  fraud  was  committed,,  and  produce  them  before  the 
judge. 

R.  S.  S  3092,  provided  that  no  warrant  for  such  seizure  should  be  issued 
unless  the  complaint  should  set  forth  the  character  of  the  fraud  alleged,  its 
nature,  the  importations  in  respect  to  which  it  was  committed,  and  the  papers 
to  be  seized,  and  required  the  return  of  such  warrant  as  other  warrants  are 
returned. 

R.  S.  §  3093,  provided  that  books  and  papers  so  seized  should  be  subject 
to  the  order  of  the  judge,  who  should  allow  the  examination  of  the  same  by 
the  collector  or  any  officer  authorized  by  him,  and  authorized  the  retention  by 
the  judge  of  such  books  and  papers  as  he  might  deem  necessary. 

The  provisions  of  Act  July  18,  1866,  §  39,  and  of  Act  March  2,  1867,  f  2, 
which  were  incorporated  into  these  three  sections,  were  repealed  by  the  Anti- 

(6870) 


Ch.  10)  COLLECTION  OF  DUTIES  UPON  IMPORTS  .    §   5796 

Moiety  Act  of  June  22,  1874,  c.  391,  {  1,  18  Stat  186.  These  sections  were 
repealed,  therefore,  by  that  act,  it  having  effect  as  subsequent  to  the  Re- 
Tised  Statutes,  and  as  repealing  any  portion  of  the  revision  inconsistent 
therewith,  by  virtue  of  R.  S.  §  5601,  post,  §  15598. 

§  5796.  (Act  June  22,  1874,  c.  391,  §  2.)  Moieties  to  infonners  and 
officers  abolished. 
All  provisions  of  law  under  which  moieties  of  any  fines,  pen- 
alties, or  forfeitures,  under  the  customs-revenue  laws,  or  any  share 
therein,  or  commission  thereon,  are  paid  to  informers,  or  officers 
of  customs,  or  other  officers  of  the  United  States,  are  hereby  repealed ; 
and  from  and  after  the  date  of  the  passage  of  this  act  the  proceeds 
of  all  such  fines,  penalties,  and  forfeitures  shall  be  paid  into  the 
Treasury  of  the  United  States.    (18  Stat.  186.) 

This  was  the  second  section  of  the  Anti-Moiety  Act  of  1874,  cited  above. 

The  ^  first  section  of  this  act  repealed  Act  July  18,  1866,  §  39,  and  Act 
March  3,  1867,  §  2,  which  were  incorporated  into  R.  S.  §§  3091-3093.  See 
note  to  said  sections,  ante. 

Sections  3-8  of  this  act  are  set  forth  post,  §§  5797-5802. 

Sections  9-12  of  this  act  related  to  invoices,  or  tiffidavits  in  the  absence 
thereof,  on  entry  of  dutiable  goods  and  proceedings  thereon,  and  penalties, 
forfeitures,  etc.,  for  making  fraudulent  or  false  invoices,  etc.  They  were  re- 
pealed, and  other  provisions  substituted  therefor,  by  the  Customs  Administra- 
tive Act  of  June  10,  1890,  c.  407,  §  29,  26  Stat.  141,  which,  as  amended,  were 
further  amended  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  10,  {  III, 
C-H,  ante,  |§  5520-5524,  5526. 

Section  13  of  this  act,  providing  for  seizure  of  merchandise  as  security  for 
fines,  is  set  forth  ante,  §  5525.    . 

Section  14  of  this  act  provided  that  the  failure,  without  intent  to  defraud 
the  revenue,  to  add  to  the  invoice  of  merchandise  imported  the  cost  of  pack- 
ing, shipping,  etc.,  should  not  cause  a  forfeiture  of  the  merchandise,  but  the 
collector  or  appraiser  should  add  such  cost  and  100  per  cent,  of  the  amount 
so  added,  which  should  be  collected  as  duties  are  collected.  It  was  repealed 
by  the  Customs  Administrative  Act  of  June  10,  1890,  c  407,  §  29,  26  Stat. 
141. 

Section  15  of  this  act  is  set  forth  post,  §  5803. 

Section  16  of  this  act,  providing  for  special  findings,  was  repealed  by  the 
Customs  Administrative  Act  of  June  10,  1890,  c.  407,  §  29,  26  Stat.  141. 

Sections  17  and  18  of  this  act,  relating  to  remission  of  fines,  are  set  forth 
post,  §S  10132,  10133, 

Section  19  of  this  act  is  set  forth  post,  S  5804. 

Section  20  of  this  act,  relating  to  remission  of  fines,  is  set  forth  post,  ( 
10134. 

Section  21  of  this  act,  making  settlements  of  duties  after  one  year  con- 
clusive, in  absence  of  fraud  or  protest,  is  set  forth  ante,  §  5714. 

Section  22  of  this  act,  requiring  suits  to  recover  a  pecuniary  penalty  or 
forfeiture  under  the  customs  laws  to  be  commenced  within  three  years,  is 
set  forth  ante,  §  1713. 

Section  23  of  this  act,  fixing  the  salaries  of  designated  collectors,  naval  of- 
ficers, and  surveyors,  was  superseded  by  the  Plan  of  Reorganization  of  the 
Customs  Service  pursuant  to  the  provisions  of  Act  Aug.  24,  1912,  c.  355, 
i  1,  ante,  §  5327. 

Sections  24  and  25  of  this  act,  relating  to  bonded  warehouses  and  cartage 
of  merchandise,  are  set  forth  ante,   §§  5683,  5684. 

Section  26  of  this  act,  saving  existing  rights,  is  omitted  as  temporary  mere- 
ly, and  executed. 

Section  26  of  this  act  repealed  all  acts,  etc.,  inconsistent  with  the  provi- 
sions of  this  act,  and  provided  that  nothing  therein  should  affect  existing 
rights  of  the  United  States,  and  also  provided  for  making  compensation,  in 
all  cases  in  which  prosecutions  had  been  commenced  for  forfeitures  incurred, 
to  persons  who  would,  under  former  laws,  have  been  entitled  to  share  in  the 
distribution  of  such  forfeitures.  It  is  omitted  as  temporary  merely  and  ex- 
ecuted. 

Provisions  for  the  distribution  of  fines,  penalties,  and  forfeitures  were 
made  by  R.  S.  §  3090,  ante,  §  5794. 

Notes  of  Deoisioiui 

Commissions  to  customs  oflloor8«— In  the  district  attorney  2  per  cent,  (sec- 
suits  brought  to  enforce  forfeitures,  the  tion  1379,  ante),  notwithstanding  the 
clerk  is  entitled  to  tax  1  per  cent  on  repeal  by  this  section  in  relation  to  pay- 
the  proceeds  (section  1383,  ante),  and  ments  of  commissions,  etc.,  to  federal 
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officers.     U.  S.  t.  One  Horse  (D.  0.         Cited    without    definite    appiicatiOB, 
1874)  Fed.  Cas.  No.  15,932.  U.  S.  ▼.  Matthews  (1899)  19  Sup.  Ct. 

413.  415,  173  U.  S.  381,  43  L.  Bd.  73a 

§  5797.  (Act  June  22,  1874,  c.  391,  §  3.)  Compensation  in  lieu  of 
moieties. 
It  shall  hereafter  be  the  duty  of  the  Secret^try  of  the  Treasury, 
out  of  any  money  specifically  appropriated  by  Congress,  to  make 
suitable  compensation  in  certain  cases  under  the  customs-revenue 
laws,  as  hereinafter  provided,  and  not  otherwise;  and  for  the  pur- 
pose of  making  such  compensation  for  the  next  fiscal  year,  the  sum 
of  one  hundred  thousand  dollars  is  hereby  appropriated  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated;  and  he  shall  an- 
nually report  to  Congress,  in  detail,  all  payments  by  him  for  such 
purpose.    (18  Stat.  186.) 

See  notes  to  section  2  of  this  act,  ante,  %  5796. 

Appropriations  for  compensation  in  lieu  of  moieties  were  made  by  subse- 
quent appropriation  acts.  Such  an  appropriation  was  made  in  the  sundry 
civil  appropriation  act  for  the  fiscal  year  1917,  by  Act  July  1,  1916,  c  209, 
39  Stat 

§  5798.  (Act  June  22,  1874,  c.  391,  §  4.)     Compensation  to  officers 
and  others  detecting  smuggling. 
Whenever  any  officer  of  the  customs  or  other^  person  shall  de- 
tect and  seize  goods,  wares,  or  merchandise,  in  the  act  of   being 
smuggled,  or  which  have  been  smuggled,  he  shall  be  entitled  to 
such  compensation  therefor  as  the  Secretary  of  the  Treasury  shall 
award,  not  exceeding  in  amount  one-half  of  the  net  proceeds,  if  any, 
resulting  from  such  seizure,  after  deducting  all  duties,  costs,   and 
charges  connected  therewith:     Provided,  That  for  the  purposes  of 
this  act  smuggling  shall  be  construed  to  mean  the  act,  with  intent 
to  defraud,  of  bringing  into  the  United  States,  or,  with  like  intent, 
attempting  to  bring  into  the  United  States,  dutiable  articles  without 
passing  the  same,  or  the  package  containing  the  same,  through  the 
custom  house,  or  submitting  them  to  the  officers  of  the  revenue  for 
examination.     And  whenever  any  person  not  an  officer  of  the  United 
States  shall  furnish  to  a  district  attorney,  or  to  any  chief  officer  of 
the  customs,   original   information   concerning  any   fraud   upon   the 
customs-revenue,  perpetrated  or  contemplated,  which  shall  lead  to  the 
recovery  of  any  duties  withheld,  or  of  any  fine,  penalty,  or  forfeiture 
incurred,  whether  by  importers  or  their  agents,  or  by  any  officer  or 
person  employed  in  the  customs-service,  such  compensation  may,  on 
such  recovery,  be  paid  to  such  person  so  furnishing  information  as 
shall  be  just  and  reasonable,  not  exceeding  in  any  case  the  sum  of 
five  thousand  dollars ;  which  compensation  shall  be  paid,  under  the 
direction  of  the  Secretary  of  the  Treasury,  out  of  any  money  appro- 
priated for  that  purpose.    (18  Stat.  186.) 

See  notes  to  section  2  of  this  act,  ante,  ^  5796. 

Notes  of  Deoisions 

Smuggling  deflned.~Involces  descrih-  weight  of  a  dutiable  article  wss  not 

ing  large  quantities  of  valuable  woolen,  registered,      constituted      "smuggling" 

silk,  and  velvet  goods  as  cotton  goods,  within    the    meaning    of    the    statute, 

and  so  entering  them  and  attempting  to  (1910)  28  Op.  Atty.  Gen.  329. 

pass  them  through  the  customhouse  is  ,  ^. .  -       -.              .          ,         ..    .«, 

a  case  of  smuggling.     Eager  v.  U.  S.  "Chief     offloers     of     custoins."-The 

(1897)  32  Ct.  CI.  571.  phrase  "chief  officers  of  the  customs 

Smuggling  is   the   actual   passage   of  refers  to  the  collector  or  acting  collec- 

dutiable  goods  through  the  lines  of  the  tor  of  each  collection  district,  including 

customhouse  without  paying  or  secur-  the   surveyor  of  any  district   in  which 

ing  the  payment  of  the  duties  thereon,  there  is  no  collector,  and  also  to  the 

(1903)  24  V)p.  Atty.  Gen.  583.  officer  legally  in  charge  of  any  statu- 

The  application  of  secret  springs  to  torily   recognized   port,   not  being  the 

the     mechanism     of     the     government  h^^adquarters    of    a   collection   district, 

scales,    by    meand    of   which    the    full  (1893)  20  Op.  Atty.  Gen.  675. 
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Xeither  ipspectors  nor  general  agents 
are  **chief  officers  of  the  customs,*^ 
^witb.in  the  meaning  of  this  section.    Id. 

Ji.  deputy  collector  of  customs,  with 
headquarters  in  the  customs  district  of 
Vermont,  but  stationed  for  service  at 
Montreal,  Canada,  is  a  "chief  officer  of 
cuatoms"  within  the  meaning  of  this 
section.     (1902)  24  Op.  Atty.  Gen.  61. 

United  States  offlcers.^-One  receiving 
pay  from  the  government,  whose  duty  it 
is  to  disclose  any  information  he  may 
receive,  is  "an  officer  of  the  United 
States"  within  the  meaning  of  the  act 
of  1874,  and  therefore  cannot  be  an  in- 
former. U.  S.  V.  Simons  (D.  O.  1881) 
7   Fed.  709. 

Where  an  inspector  on  duty  at  a 
freight  depot  is  advised  by  another  in- 
spector that  certain  importers  are  sus- 
pected of  fraudulent  practices,  and  that 
a  number  of  packages  of  their  goods  are 
in  the  depot  and  that  he  had  better 
examine  them,  it  is  not  a  case  of  detec- 
tion by  the  officer  thus  acting  upon  the 
information  and  suggestion  of  another 
and  in  the  due  performance  of  his  duty. 
Kaser  v.  U.  S.   (1897)  32  Ct.  CI.  57L 

Informers  who  are  appointed  special 
inspectors  without  compensation  except 
their  interest  as  informers  in  the  result 
of  seizures  are  not  officers  of  the  United 
States  within  this  section;  neither  are 
persons  on  the  weighers'  pay  roll  as 
temporary  laborers  but  at  the  time  otl 
duty— that  is,  receiving  no  pay.  (1894) 
20  Op.  Atty.  Gen.  754. 

Where  the  result  of  an  inspector's 
visit  to  a  station  is  the  examination  of 
a  broken  package  belonging  to  a  sus- 
pected firm,  and  the  examination  is  in 
the  line  of  the  officer's  duty,  it  would 
be  inequitable  to  permit  him  to  recover 
a  reward.  Eager  v.  U.  S.  (1900)  35 
Ct.  CI.  447. 

I  nformersw— Secretary  of  the  treasury 
is  the  sole  judge  as  to  whether  there 
is  an  informer  who  is  entitled  to  a  re- 
ward, so  that  until  the  secretary  acts 
the  informer  has  merely  an  expectancy 
of  reward.  In  re  Ghazal  (1909)  174 
Fed.  809,  98  C.  C.  A.  517,  reversing  or- 
der (D.  C.  1909)  169  Fed.  147. 

An  informer's  expectancy  of  reward 
being  nonassignable  by  R.  S.  {  3477, 
post,  §  6383,  prior  to  allowance  by  Sec- 
retary of  Treasury,  does  not  pass  to  the 
trustee  in  bankruptcy,  where  the  in- 
former was  adjudicated  a  bankrupt 
prior  to  allowance  of  the  reward.     Id. 

Sums  recovered  on  forfeited  ball 
bonds  are  not  ''fines,  penalties,  or  for- 
feitures," within  this  section,  and  the 
petitioner  is  not  entitled  under  its  pro- 
visions to  compensation  as  an  infor^ner. 
In  re  Brittingham  (D.  C.  1880)  5  Fed. 
191. 

Where  a  secretary  determined  as  a 
matter  of  law  that  an  informer  was 
only  entitled  to  the  sum  of  $5,000  as 
maximum  compensation,  and  a  subse- 
quent secretary  transmitted  the  claim 
under  the  Bowman  Act,  it  must  be  held 


that  the  decision  of  the  former  was 
conclusive  upon  the  latter,  and  that  no 
further  action  can  be  taken  by  the  de- 
partment. Jackson  v.  U.  S.  (1884)  19 
Ct.  CI.  504. 

Though  the  first  information  of  a 
fraud  on  the  customs  was  communicat- 
ed to  the  government  from  the  indi- 
vidual discovery  and  knowledge  of  one 
of  the  claimants,  yet  if  the  act  of  in- 
formation subsequently  assumed  the 
form  of  authoritative  communication,  in 
being  reduced  to  writing  and  put  in 
the  name  of  all,  it  became  the  joint  act 
of  all,  and  gave  to  each  an  individual 
inchoate  interest  in  the  result.  Jayne 
V.  U.  S.  (1886)  21  Ct.  CI.  311. 

Where  a  claimant  was  both  seizor  and 
informer  in  the  case  of  goods  forfeited 
for  'violation  of  the  customs  laws,  com- 
pensation may  be  allowed  him  by  the 
Secretary  of  the  Treasury  in  either  ca- 
pacity; and  the  fact  that  the  claimant 
originally  presented  his  claim  as  seizor 
does  not  estop  him  from  subsequently 
changing  its  form  and  making  claim  as 
informer.    (1884)  18  Op.  Atty.  Gen.  69. 

The  fact  that  a  person  has  procured 
testimony,  be  it  ever  so  valuable,  does 
not  entitle  such  person  to  an  informer's 
share,  where  the  fraud  has  been  dis- 
closed by  others,  and  proceedings  have 
been  commenced  in  consequence  of  such 
information.  U.  S.  v.  Simons  (D.  C. 
1881)  7  Fed.  709. 

An  informer  is  one  who  gives  the  first 
information  to  the  government  of  a  vio- 
lation of  law  which  induces  the  prosecu- 
tion, and  contributes  to  the  conviction 
of  the  offender,  or  the  recovery  of  a 
fine,  penalty,  or  forfeiture.     Id. 

Where  an  informer  procures  the  ar- 
rest and  conviction  of  certain  members 
of  a  conspiracy,  who,  upon  their  exam- 
ination, confess  and  implicate  other  con- 
spirators engaged  in  the  same  fraudu- 
lent transaction,  and  these  in  turn  are 
also  arrested,  convicted,  and  fined  solely 
upon  such  information,  the  original  in- 
former is  entitled  to  share  in  such  fine. 
Id. 

The  Secretary  of  the  Treasury  can 
make  regulations  for  the  future  cover- 
ing cases  where  it  is  desirable  that  in- 
formers should  communicate  with  the 
collector  otherwise  than  personally. 
(1893)  20  Op.  Atty.  Gen.  690. 

Informers  are  not  entitled  to  com- 
pensation under  this  section,  unless  the 
information  is  conveyed  directly  to  the 
chief  officer  of  the  customs.  Giving  in- 
formation to  an  inferior  officer  is  not 
necessarily  equivalent  thereto.     Id. 

The  Secretary  of  the  Treasury  is  au- 
thorized under  this  section,  notwith- 
standing the  absence  of  the  certificate 
provided  for  by  section  5800,  post,  to 
award  compensation  to  a  Canadian  cus- 
toms official  who  furnished  information 
which  resulted  in  a  forfeiture  of  cer- 
tain diamonds  for  violation  of  section 
5785,  ante.  (1902)  24  Op.  Atty.  Gen. 
61. 

The  Secretary  of  the  Treasury  is  au- 

(6873) 


§   5798  COLLECTION  OP  DUTIES  UPON  IMPORTS  (Tit  34 

thorized  to  make  an  award  to  Richard  charging  at  the  time  of  the  detection. 

Parr  for  his  services  in  detecting  the  No  other  person  is  entitled  to  an  award 

fraudulent  weighing   of   sugars  by  the  in  this  matter.      (1910)   28   Op.  Atty. 

American  Sugar  Refining  Company,  and  Gen.  329. 

for  his  seizure  of  the  appliances  used  Cited     without    deHnlte    applicatioa, 

in  committing  this  fraud  and  seizure  of  Kecl^  v.  U.  S.   (1899)  19  Sup.  Ct.  254, 

the  cargo  of  the  ship  which  was  dis-  263,  172  U.  S.  434,  43  L.  Ed.  505. 

§  5799.  (Act  June  22,  1874,  c.  391,  §  5.)  Compulsory  production 
of  books,  etc.,  in  civil  suits. 
In  all  suits  and  proceedings  other  than  criminal  arising  under 
any  of  the  revenue-laws  of  the  United  States,  the  attorney  rep- 
resenting the  Government,  whenever,  in  his  belief,  any  business- 
book,  invoice,  or  paper,  belonging  to  or  under  the  control  of 
the  defendant  or  claimant,  will  tend  to  prove  any  allegation  made 
by  the  United  States,  may  make  a  written  motion,  particularly  de- 
scribing such  book,  invoice,  or  paper,  and  setting  forth  the  allega- 
tion which  he  expects  to  prove;  and  thereupon  the  court  in  which 
suit  or  proceeding  is  pending  may,  at  its  discretion,  issue  a  notice  to 
the  defendant  or  claimant  to  produce  such  book,  invoice,  or  paper 
in  court,  at  a  day  and  hour  to  be  specified  in  said  notice,  which,  to- 
gether with  a  copy  of  said  motion,  shall  be  served  formally  on  the 
defendant  or  claimant  by  the  United  States  marshal  by  delivering 
to  him  a  certified  copy  thereof,  or  otherwise  serving  the  same  as 
original  notices  of  suit  in  the  same  court  are  served;  and  if  the  de- 
fendant or  claimant  shall  fail  or  refuse  to  produce  such  book,  in- 
voice, or  paper  in  obedience  to  such  notice,  the  allegations  stated 
in  the  said  motion  shall  be  taken  as  confessed  unless  his  failure  or 
refusal  to  produce  the  same  shall  be  explained  to  the  satisfaction  of 
the  court.  And  if  produced,  the  said  attorney  shall  be  permitted, 
under  the  direction  of  the  court,  to  make  examination  (at  which  ex- 
amination the  defendant  or  claimant,  or  his  agent,  may  be  present) 
of  such  entries  in  said  book,  invoice,  or  paper  as  relate  to  or  tend 
to  prove  the  allegation  aforesaid,  and  may  offer  the  same  in  evidence 
on  behalf  of  the  United  States.  But  the  owner  of  said  books  and 
papers,  his  agent  or  attorney,  shall  have,  subject  to  the  order  of  the 
court,  the  custody  of  them,  except  .pending  their  examination  in  court 
as  aforesaid.    (18  Stat.  187.) 

See  notes  to  section  2  of  this  act,  ante,  §  5796. 

Kotes  of  Deoisions 

Constitutionality     of     section.— This  Examination    of    papers.— The   mode 

section   is   unconstitutional   as   applied  of  separating  and  examining  papers  de- 

to  suits  for  penalties,  or  to  establish  termined.    In  re  Jordan   (D.  G.  1873) 

the   forfeiture   of   a   party's   goods,  as  Fed.  Gas.  No.  7,612. 

being  repugnant  to  the  fourth  and  fifth  Decisions  under  prior  statutes.— See 

amendments  of  the  constitution     Boyd  xj.  S.  v.  Twenty-Eight  Packages  of  Pins 

T:,«^t\  ^«?f  U^^"^:,  ^4/^^'  ^^^'       (!>•  0-  1832,  1833)  Fed.  Gas.  No.  16,- 
116  U.  S.  616,  29  L.  Ed.  746.  ggi;   j^  re  Lippman  (D.  C.  1868)  Fed. 

Operation  of  section.— This  section  Cas.  No.  8,382;  U.  S.  v.  Three  Tons  of 
applies  to  cases  arising  under  the  in-  Coal  (D.  C.  1875)  Fed.  Cas.  No.  16,- 
temal  revenue  laws.    U.  S.  v.  Distillery      515. 

?1.V^    ^^'   ^'  ^^^^   ^^'   ^^^'  ^'''         Cited    without    definite    applicatien, 

14'^^-  Gounselman    v.    Hitchcock    (1892)    12 

Effect  of  failure  to  produce  books.—  Sup.  Ct.  195,  205,  142  U.  S.  547,  35  L. 

The  penalty  for  not  complying  with  an  Ed.   1110;    Fairbank  v.   U.    S.    (1901) 

order  to  produce  books  and  papers  is  21  Sup.  Ct  648,  655,  181  U.  S.  283,  45 

that  the  allegations  in  the  motion  shall  L.   Ed.   882;    Hale   v.   Henkel    (1906) 

be  taken  as  confessed.     U.  S.  v.  Dis-  26  Sup.  Ct.  370,  377,  201  U.  S.  43,  50 

tillery  No.  28  (D.  0.  1875)  Fed.  Cas.  L.  Ed.  652;    In  re  Chin  K.  Shue  (D. 

No.  14,066.  0.  1912)  149  Fed.  282. 
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§  5800.  (Act  June  22,  1874,  c.  391,  §  6.)  Compensation  to  inform- 
ers. 
No  payment  shall  be  made  to  any  person  furnishing  informa- 
tion in  any  case  wherein  judicial  proceedings  shall  have  been  in- 
stituted, unless  his  claim  to  compensation  shall  have  been  estab- 
lished to  the  satisfaction  of  the  court  or  judge  having  cognizance  of 
such  proceedings,  and  the  value  o£  his  services  duly  certified  by  said 
court  or  judge  for  the  information  of  the  Secretary  of  the  Treasury ; 
but  no  certificate  of  the  value  of  such  services  shall  be  conclusive  of 
the  amount  thereof.  And  when  any  fine,  penalty,  or  forfeiture  shall 
be  collected  without  judicial  proceedings,  the  Secretary  of  the  Treas- 
ury shall,  before  directing  payment  to  any  person  claiming  such  com- 
pensation, require  satisfactory  proof  that  such  person  is  justly  en- 
titled thereto.    (18  Stat  187.) 

See  notes  to  section  2  of  this  act,  ante,  §  5796. 

Notes  of  Deeiflions 

Constittttionaflty     of     seotiond— This  the  value  of   the  informer's  services, 

section   is    an    attempt   to    confer    on  where    such    judgment   was    recovered 

the  judiciary  power  not  judicial,  which  prior  to  the  passage  of  said  act.     In 

congress  is  without  power  to   confer.  re  Jayne  (D.  C.  1886)  28  Fed.  419. 

Ex  parte  Gans  (D    C.  1883)  17  Fed  Certificate  of  judge^Where,  after  a 

tl   V^^  qfn      ^®^^^^  ^^-  ^'  ^^^''^  final  decree  has  been  made  in  a  smug- 

H-« .            .             ,  gling  case,  and  executed  by  paying  a 

This   section   seeks   to  impose   upon  fi^e   imposed   into    the    United    States 

the  court  duties  which  are  administra-  treasury,   a   petition  was   filed   in   the 

tiye,  and  not  judicial,  and  is  unconsti^-  ^ourt  which  had  made  the  decree,  by  a 

iaI?^  ^    9ftQ    ^'      ^^^^  P^'^^y   claiming   to  be   tiie  original  in- 

105  Fed.  269.  former  in  said  case,  praying  for  a  cer- 

Operation    of    sectlon.-This    section  tifica<:e  from  the  court  as  to  the  value 

has  no  appUcation  to  the  act  of  Jufte  ^^  ^^«  services,  for  the  information  of 

16,    1880.     In   re  Brittingham   (D.   C.  the  secretary  of  the  treasury,  the  court 

1880)  6  Fed.  191,  192.  ^  J^\^oo\^^'^^T^  .?.''   ^^'"^^   ^^""^ 

This  section  does  not  apply  to  claims  ^^^-  ■^^^f.l  ^l  ^«°-  ^^'  ^ 

for  information  furnished  in  cases  in  ,^%  certificate  of  a  judge    contem- 

which  proceedings  were  instituted  be-  ?^^^^^  ^^  this  section    is  not  required 

fore  the  passage  of  the  act.  and  hence  V?  t*^«'<^«se  /^  ?°  ^^^^f  making  the 

the    court    of    claims   has    jurisdiction  ^i^ij^Z^^y  ?f ^  nfiSff       ^^"  ""' 

of  a  claim  for  furnishing  such  informa-  (i897)  6Z  Ct.  CI.  571. 

tion,  though  the  United  States  recover-  Cited    without    definite    application, 

ed  judgment  for  the  penalty  and  for-  In  re  Ghazal   (D.  C.  1909)   169  Fed. 

feiture  incurred,  and  the  court  render-  14t,  reversed  (1909)  174  Fed.  809,  98 

ing   the  judgment  failed  to  certify  to  CO.  A.  517. 

§  5801.  (Act  June  22,  1874,  c.  391,  §  7.)  Officers  prohibited  from 
receiving  informer's  compensation;  penalty. 
Excq)t  in  cases  of  smuggling  as  aforesaid,  it  shall  not  be  law- 
ful for  any  officer  of  the  United  States,  under  any  pretense  what- 
ever, directly  or  indirectly,  to  receive,  accept,  or  contract  for  any 
portion  of  the  money  which  may,  under  any  of  the  provisions 
of  this  or  any  other  act,  accrue  to  any  such  person  furnishing  in- 
formation; and  any  such  officer  who  shall  so  receive,  accept,  or  con- 
tract for  any  portion  of  the  money  that  may  accrue  as  aforesaid 
shall  be  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall 
be  liable  to  a  fine  not  exceeding  five  thousand  dollars,  or  imprison- 
ment for  not  more  than  one  year,  or  both,  in  the  discretion  of  the 
court,  and  shall  not  be  thereafter  eligible  to  any  office  of  honor, 
trust,  or  emolument.  And  any  such  person  so  furnishing  informa- 
tion as  aforesaid,  who  shall  pay  to  any  such  officer  of  the  United 
States,  or  to  any  person  for  his  use,  directly  or  indirectly,  any  portion 
of  said  money,  or  any  other  valuable  thing,  on  account  of  or  because 
of  such  money,  shall  have  a  right  of  action  against  such  officer  or 
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Other  person,  and  his  legal  representatives,  to  recover  back  the  same, 
or  the  value  thereof.    (18  Stat.  187.) 

See  notes  to  section  -2  of  this  act,  ante,  t  5796. 

Provisions  prescribing  a  penalty  for  customs  officers  receiving  any  other 
or  greater  fee,  compensation,  or  reward  than  is  allowed  by  law  were  nude 
by  R.  S.  i  2636,  ante,  (  5377. 

Notes  of  Dedsloiui 

Operation  of  section.— The  anti-moie-      S.,  section  7942,  post.     (1893)  20  Op. 
ty  act  debars  treasury  officials  from  re-      Atty.  Gen.  592. 
ceiving  moieties  under  section  4233,  R. 

§  5802.  (Act  June  22,  1874,  c.  391,  §  8.)     Officers,  informers,  and 
defendants  may  be  witnesses. 

No  officer,  or  other  person  entitled  to  or  claiming  compensation 
under  any  provision  of  this  act,  shall  be  thereby  disqualified  from 
becoming  a  witness  in  any  action,  suit,  or  proceeding  for  the  recov- 
ery, mitigation,  or  remission  thereof,  but  shall  be  subject  to  ex- 
amination and  cross-examination  in  like  manner  with  other  witnesses, 
without  being  thereby  deprived  of  any  right,  title,  share,  or  interest 
in  any  fine,  penalty,  or  forfeiture  to  which  such  examination  may 
relate;  and  in  every  such  case  the  defendant  or  defendants  may  ap- 
pear and  testify  and  be  examined  and  cross-examined  in  like  manner. 
(18  Stat.  188.) 

See  notes  to  section  2  of  this  act,  ante,  |  5796. 

§  5803.  (Act  June  22,  1874,  c.  391,  §  15.)  Reports  of  violations  of 
customs  laws ;  district  attorneys  to  prosecute. 
It  shall  be  the  duty  of  any  officer  or  person  employed  in  the 
customs-revenue  service  of  the  United  States,  upon  detection  of 
any  violation  of  the  customs-laws,  forthwith  to  make  complaint 
thereof  to  the  collector  of  the  district,  whose  duty  it  shall  be 
promptly  to  report  the  same  to  the  district  attorney  of  the  dis- 
trict in  which  such  frauds  shall  be  committed.  Immediately  upon 
the  receipt  of  such  complaint,  if,  in  his  judgment,  it  can  be  sus- 
tained, it  shall  be  the  duty  of  such  district  attorney  to  cause  inves- 
tigation into  the  facts  to  be  made  before  a  United  States  commis- 
sioner having  jurisdiction  thereof,  and  to  initiate  proper  proceed- 
ings to  recover  the  fines  and  penalties  in  the  premises,  and  to  pros- 
ecute the  same  with  the  utmost  diligence  to  final  judgment.  (18  Stat 
189.) 

See  notes  to  section  2  of  this  act,  ante,  {  5796. 

The  collectors  were  required  to  report  to  the  district  attorneys  violations 
of  the  revenue  laws,  by  R.  S.  §  3084,  ante,  ^  5787. 

Notes  of  Deoisioiui 

Operation    of    section.— This    section  cept  only  when  a  cause  in  Ills  judg- 

modifies  R.  S.  {  838,  ante,  §  1297,  so  ment  cannot  be  sustained.     (1875)  15 

as  to  require  the  district  attorney  to  Op.  Atty.  Gen.  523. 

commence  proceedings  in  all  cases  ex-  Actions  for  duties,  see  i  5710,  ante. 

§  5804.  (Act  June  22,  1874,  c.  391,  §  19.)  Compromise  of  claims 
for  fines,  etc.  • 
It  shall  not  be  lawful  for  any  officer  or  officers  of  the  United 
States  to  compromise  or  abate  any  claim  of  the  United  States 
arising  under  the  customs  laws,  for  any  fine,  penalty,  or  forfei- 
ture incurred  by  a  violation  thereof;  and  any  officer  or  person 
who  shall  so  compromise  or  abate  any  such  claim,  or  attempt  to 
make  such  compromise  or  abatement,  or  in  any  manner  relieve  or 
attempt  to  relieve  from  such  fine,  penalty,  or  forfeiture,  shall  be 
deemed  guilty  of  a  felony,  and,  on  conviction  thereof,  shall  suffer 
imprisonment  not  exceeding  ten  years,  and  be  fined  not  exceeding" 
ten  thousand  dollars:  Provided,  however,  That  the  Secretary  of 
the  Treasury  shall  have  power  to  remit  any  fines,  penalties,  or  for- 
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feitures,  or  to  compromise  the  same,  in  accordance  with  existing  law. 
(18  Stat.  190.) 

See  notes  to  section  2  of  this  act,  ante,  (  5796. 

This  section  did  not  affect  the  authority  of  courts,  judges,  or  district  attor- 
neys to  discontinue  proceedings  to  obtain  testimony  of  accomplices  in  crime,  by 
Act  Jan.  22, 1875,  c  22,  set  forth  post,  §  5805. 

Kotes  of  Deeisions 

Operation    of   section.— The   prohibi-  vision  in  section  6376,  post    (1879)16 

tion    contained  in   this  section  against  Op.  Atty.  Gen.  259.  . 

compromUing  or  abating  any  daim  of  Acceptance  of  offer  of  compromfse.- 

tbe  United  States  for  any  fine,  penalty,  while  a  suit  for  penalties  was  pending 

or    forfeiture  incurred  does  not  apply  against  an  importer,  he  offered  to  pay 

to  such  arrangements  as  are  ordinari-  to   the  government  $55,000  in   settle- 

ly    made  by  district  attorneys  for  ob-  ment  of  all  claims  and  causes  of  ac- 

taining    the    testimony    of   accomplices  tion,  which  offer  was  accepted  by  the 

in    criminal  cases,   whereby  an  assur-  secretary  of  the  treasury.    Soon  after- 

ance  is  given  to  the  accomplice,  who  is  wards  the  importer  died,  before  either 

to  be  used  as  a  witness,  of  exemption  he  had  paid  the  money  or  the  govern- 

from   prosecution   in  case   he   acts  in  ment  had   tendered   a  release.     Held, 

good  faith  and  inakes  a  full  disclosure,  that  the  acceptance  conformed  to  the 

(1874)  14  Op.  Atty.  Gen.  611.  offer,  and  that  as  no  tender  of  a  re- 

Although  the  case  may  belong  to  that  lease  had  been  made  by  the  government 

class  of  cases  for  relief  in  which  spe-  before  the  death  of  the  importer,  and 

cial   provisions  are  found  in  this  sec-  the  occasion  for  a  release  had  passed, 

tion,  yet  this  does  not  prevent  an  ap-  the   contract  was  not  binding  on  the 

plication   for   compromise   thereof   be-  executors.    U.  S.  v.  Richardson  (G.  C. 

ins  made  under  the  more  general  pro-  (1882)  9  Fed.  804. 

§  5805.  (Act  Jan.  22,  1875,  c.,22.)     Dismissal  of  proceedings. 

Nothing  in  the  nineteenth  section  of  the  act  entitled  "An  act  to 
amend  the  customs-revenue  laws,  and  to  repeal  moieties/*  approved 
June  twenty-second,  eighteen  hundred  and  seventy-four,  shall  be  con- 
strued to  affect  any  authority,  power,  or  right  which  might  thereto- 
fore have  been  lawfully  exercised  by  any  court,  judge,  or  district 
attorney  of  the  United  States  to  obtain  the  testimony  of  an  accom- 
plice in  any  crime  against,  or  fraud  upon  the  customs-revenue  laws, 
on  any  trial  or  proceeding  for  a  fine,  penalty,  or  forfeiture  under 
said  laws,  by  a  discontinuance  or  dismissal,  or  by  an  engagement  to 
discontinue  or  dismiss  any  proceedings  against  such  accomplice.  (18 
Stat.  303.) 

This  was  a  provision  of  the  declaratory  act,  cited  above. 

Act  June  22,  1874,  c.  391,  {  19,  mentioned  in  this  act,  is  set  forth  ante,  } 
5804. 

§  5806.  (R.  S.  §  3094.)     No  exemption  from  taking  other  oaths. 

Nothing  contained  in  this  Title  shall  be  construed  to  exempt  the 
masters  or  owners  of  vessels  from  making  and  subscribing  any  oaths 
required  by  any  laws  of  the  United  States  not  immediately  relating 
to  the  collection  of  the  duties  on  the  importation  of  merchandise  into 
the  United  States. 

Act  March  2,  1799,  c.  22,  t  110,  1  Stat  703. 

Prcrvisions  for  the  forfeiture  of  property  owned  by  trusts  engaged  in  import- 
ing the  same  into  this  country  were  made  by  Act  Aug.  27,  1894,  c.  349,  H  7S^ 
76,  post,  H  8831-8834. 

Violations  of  provisions  for  marking,  stamping,  branding  or  labeling  of  im- 
I>orted  articles  or  packages,  were  punishable  by  the  Underwood  Tariff  Act  of 
Oct.  3,  1913,  c.  16,  §  IV,  F,  subsec.  2,  ante,  {  5298. 

The  importation  of  obscene  books,  etc.,  was  punishable  by  the  Underwood 
Tariff  Act  of  Oct  3,  1913,  c.  16,  §  IV,  G,  ante,  §§  5299-5301. 

Violations  of  provisions  relating  to  importation  of  cattle  were  punishable  by 
the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  IV,  H.  ante,  }§  5302,  5303. 
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CHAPTER  ELEVEN 

Provisions  Applying  to  Commerce  with  Contiguous 

Countries 

Sec.  Sec. 

5807.  Manner  of  importation.  5827.  Remission  for  necessary   repairs. 

5808.  Vessels  and  vehicles.  5828.  Manifests  of  vessels  in  the  coast- 

5809.  Entry  on  the  northern  and  north-  ing  trade. 

western  frontiers.  5829.  Entry  for  goods  taken  or   deliy- 

5810.  Delivery  of  manifests.  ered  at  intermediate  ports. 

5811.  Penalty  for  non-delivery  of  man-      5830.  Departure  for  place  where  there 

ifest.  is  no  custom-house. 

5812.  Inspection  of  merchandise.  5831.  Report  and  unlading  of  cargoes. 

5813.  Penalty    for    obstructing    inspec-      5832.  Time  for  delivery  of  merchandise 

tion.  taken  from  one  port  to  anoth- 

5814.  Sealing  cars  and  vessels.  er;     regulations    for    coasting- 

5815.  Regulations  for  sealing.  tr^e. 

5816.  Penalty    for    not    proceeding  to      5833.  Landing   permit   for   vessel  from 

port  of  destination,  etc.  foreign  port. 

5817.  Penalty  for  opening  sealed  pack-      ^834.  Departure     from      place     where 

^ses.  there  is  no  custom-house. 

5813.  Forfeiture  of  vessel,  etc  5335    steam-tugs. 

5819.  Search,     etc.,     of     buildings     on      gg^^    Forms. 

5820.  Pe'na"ltf  for'i^ceivi^    etc.,   into      ^^'  ^^^f^^y  for  neglect. 

such  building.  ^^^'  Registered  vessels  may  touch  at 

5821.  Report  by  masters  of  foreign  ves-      ^„^   -ki    Tf!^J^^^^'  ,  ,      u-        . 

g^jg  5839.  No  dutyT)y  reason  of  touching  at 

5822.  Forfeiture  for   transportation  by  foreign  port. 

foreign  vessels.  5840.  Lake  Ghamplain. 

5823.  Report  of  sea-stores.  5841.  Entry    of    foreign    vessels    from 

5824.  Duty  on  excess  of  stores.  British  North  American   Prov- 

5825.  Duty  on  saloon  stores.  inces. 

5826.  Duty  on  equipments   for   vessels. 

§  5807.  (R.  S.  §  3095,  as  amended,  Act  April  27,  1904,  c.  1625,  §  1.) 
Manner  of  importation. 

Except  in  the  districts  on  the  northern,  northwestern,  and  west- 
ern boundaries  of  the  United  States,  adjoining  to  the  Dominion 
of  Canada  or  into  the  districts  adjacent  to  Mexico,  no  merchandise  of 
foreign  growth  or  manufacture  subject  to  the  payment  of  duties  shall 
be  brought  into  the  United  States  from  any  foreign  port  in  any  other 
manner  than  by  sea,  nor  in  any  vessel  of  less  than  thirty  net  register 
tons,  or  landed  or  unladen  at  any  other  port  than  is  directed  by  law, 
under  the  penalty  of  seizure  and  forfeiture  of  all  such  vessels  and 
of  the  merchandise  imported  therein,  laden  or  unladen  in  any  other 
manner. 

Act  March  2,  1799,  c.  22,  §  92,  1  Stat  697.  Act  April  27,  1904.  c  1Q25,  f  1. 
33  Stat.  362. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  omitting 
the  words  "hereinbefore  described,"  before  the  word  "on"  in  the  first  line,  by 
changing  the  words  "thirty  tons  burden,  agreeably  to  the  admeasurement  di- 
rected for  ascertaining  the  tonnage  of  vessels,"  to  read  "thirty  net  register 
tons,"  and  by  changing  the  words  "this  title"  to  read  "law,"  as  set  forth  here, 
by  Act  April  27,  1904,  c.  3625,  §  1,  cited  above. 

Notes  of  Deoisions 

Districts  to  which  applicable.— The  on  the  boundary  line  between  the  Unit- 
exception  specified  in  this  section,  pro-  ed  States  and  Mexico,  and  adjacent  to 
hibiting  the  introduction  of  foreign  Mexico;  and  the  prohibition  of  the 
products  into  the  United  States  in  ves-  statutes  applies  to  all  such  vessels  ar- 
sels  of  less  than  30  tons  burden,  held  riving  by  sea  at  the  port  of  Brazos  de 
not  to  apply  to  Brazos  de  Santiago  Santiago  from  any  foreign  port,  in- 
nor  to  the  district  in  which  it  is  situ-  eluding  the  port  of  Tampico,  Mexico, 
ated,   which   runs   up   the  Rio   Grande  This  section  must  be  read  in  connection 
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with  section  5809,  post     U.  S.  ▼.  The 
Theophile  (D.  O.  1882)  11  Fed.  696. 

Effect  of  forfeiture.— Property  seized 
by  a  collector  in  violation  of  this  sec- 
tion and  reported  for  libel  and  for- 
feiture under  section  5789,  ante,  is  in 
the  custody  of  the  collector  as  keeper, 
and  may  be  delivered  to  the  claimant 
on  payment  of  duties  under  section 
1564,  ante.  The  G.  G.  King  (D.  O. 
1883)  16  Fed.  921,  933. 

Wlien  goods  are  imported  into  the 
United  States  in  violation  of  the  cus- 
toms laws,  the  forfeiture  of  the  goods 
takes  place  at  the  time  the  offense  is 
committed,  and  a  subsequent  purchaser 
is  not  protected  in  his  title,  althouprh 
he  purchased  the  property  without  no- 
tice of  the  fact  that  it  had  been  im- 


lawfuUy   imported.     Kneeland   v.   Wil- 
lard  (1871)  59  Me.  445. 

Evidence^— The  defense  that  the 
party  has  been  prevented  by  inevitable 
accident,  necessity,  or  distress  from 
complying  with  the  requisitions  of  this 
section  and  sections  5563-5565,  ante, 
is  not  admissible  under  a  plea  which 
simply  puts  in  issue  a  denial  of  the 
facts  constituting  a  forfeiture  thereun- 
der. U.  S.  ▼.  Hayward  (0.  C.  1815) 
Fed.  Gas.  No.  15,336. 

Cited  without  definite  application, 
U.  S.  ▼.  One  Gasoline  Launch  (1904) 
133  Fed.  42,  66  C.  C.  A.  148  (dissent- 
ing opinion);  Same  v.  Fifty  Waltham 
Watch  Movements  (D.  O.  1905)  139 
Fed.  291,  294. 


§  5808.  (R.  S.  §  3096.)     Vessels  and  vehicles. 

All  persons  may  import  any  merchandise  of  which  the  importation 
shall  not  be  entirely  prohibited,  into  the  districts  which  are  or  may 
be  established  on  the  northern  and  northwestern  boundaries  of  the 
United  States,  in  vessels  or  boats  of  any  burden,  and  in  rafts  or  car- 
riages of  any  kind  or  nature  whatsoever. 
Act  March  2,  1799,  c.  22,  §  105,  1  Stat.  702. 

Cited    without    definite    application.      133  Fed.  42,  66  G.  G.  A.  148  (dissent- 
XT.   S.  T.  One  Gasoline  Launch   (1904)      Ing  opinion). 

§  5809.  (R.  S.  §  3097.)  Entry  on  the  northern  and  northwestern 
frontiers. 
All  vessels,  boats,  rafts,  and  carriages,  of  what  kind  soever,  ar- 
riving in  such  districts,  on  the  northern  and  northwestern  frontiers, 
containing  merchandise  subject  to  duties,  on  being  imported  into  any 
port  of  the  United  States,  shall  be  reported  to  the  collector,  or  other 
chief  officer  of  the  customs  at  the  port  of  entry  in  the  district  into 
which  it  shall  be  so  imported;  and  such  merchandise  shall  be  ac- 
companied with  like  manifests,  and  like  entries  shall  be  made,  by  the 
persons  having  charge  of  any  such  vessels,  boats,  rafts,  and  carriages, 
and  by  the  owners  or  consignees  of  the  merchandise  laden  on  board 
the  same;'  and  the  powers  and  duties  of  the  officers  of  the  customs 
shall  be  exercised  and  discharged  in  the  districts  last  mentioned,  in 
like  manner  as  is  prescribed  in  respect  to  merchandise  imported  in 
vessels  from  the  sea;  and  generally,  all  such  importations  shall  be 
subject  to  like  regulations,  penalties,  and  forfeitures  as  in  other  dis- 
tricts, except  as  is  hereinafter  specially  provided. 
Act  March  2,  1799,  c.  22,  §  106,  1  Stat.  702. 

Notes  of  Decisions 


Construction  in  general.— This  sec- 
tion must  be  read  in  connection  with 
section  5807,  ante.  U.  S.  v.  The  Sloop 
Theophile  (D.  O.  1882)  11  Fed.  696. 

Fraudulent  Invoice.— In  a  proceeding 
to  forfeit  11  stallions  and  a  jack,  the 
information  charged  that  certain  Ca- 
nadians were  engaged  in  importing  ani- 
mals from  Canada  for  sale;  that  they 
were  not  engaged  in  breeding  or  rais- 
ing animals;  and  that  they  caused  cer- 
tain citizens  of  Indiana  to  make  their 
affidavit  to  the  collector  of  customs 
that  they  were  the  owners  of  the  ani- 
malSy  and  had  imported  them  express- 
ly for  breeding  purposes,  when  in  fact 
the  animals  were  the  property  of  the 


Canadians,  who  imported  them  for  sale 
and  profit.  Held,  that  the  fact  that 
the  animals  were  fit  for  breeding  pur- 
poses did  not  entitle  the  importers  to 
exemption  from  duties,  under  the  act 
of  March  3,  1883,  exempting  from  duty 
animals  specially  imported  for  breed- 
ing purposes,  if  the  animals  were  in 
fact  imported  for  sale  and  that  the  in- 
formation suflSciently  charged  an  of- 
fense against  the  customs  laws.  U.  S. 
V.  Eleven  Horses  (C.  C.  1887)  30  Fed. 
916. 

An  allegation,  in  an  information  of 
forfeiture,  that  the  master  neither  did 
nor  would  deliver  a  true  manifest  of 
merchandise,  but,  on  the  contrary,  de- 
livered a  false  and  fraudulent  invoice, 
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with  a  view  to  evade  the  revenue  laws,         Gasoline   launcbd— This   section,  held 

does   not   present   a   case   within   Act  to  apply  to  an  open  clinker-built  faao- 

1821.  but  within  Act  1799.  i  106.     U.  line  launch,  about  18%  feet  long.    U. 

S   V.  The  Margaret  Yates  (D.  O.  1849)  S   v.  One  Gasoline  Launch  (1904)  133 

Fed.  Cas.  No.  15,720.  Fed.  42,  43,  66  O.  O.  A.  148. 

§  5810.  (R.  S.  §  3098.)     Delivery  of  manifests. 

The  master  of  any  vessel,  except  registered  vessels,  and  every  per- 
son having  charge  of  any  boat,  canoe,  or  raft,  and  the  conductor  or 
driver  of  any  carriage  or  sleigh,  and  every  other  person,  coming  from 
any  foreign  territory  adjacent  to  the  United  States  into  the  United 
States,  with  merchandise  subject  to  duty,  shall  deliver,  immediately 
on  his  arrival  within  the  United  States,  a  manifest  of  the  cargo 
or  loading  of  such  vessel,  boat,  canoe,  raft,  carriage,  or  sleigh,  or  of 
the  merchandise  so  brought  from  such  foreign  territory,  at  the  office 
of  any  collector  or  deputy  collector  which  shall  be  nearest  to  the 
boundary-line,  or  nearest  to  the  road  or  waters  by  which  such  mer- 
chandise is  brought ;  and  every  such  manifest  shall  be  verified  by  the 
oath  of  such  person  delivering  the  same ;  which  oath  shall  be  taken 
before  such  collector  or  deputy  collector;  and  such  oath  shall  state 
that  such  manifest  contains  a  full,  just,  and  true  account  of  the  kinds, 
quantities,  and  values  of  all  the  merchandise  so  brought  from  such 
foreign  territory. 

Act  March  2,  1821,  c  14,  §  1,  3  Stat.  616.    Act.  July  18,  1866,  c.  201,  S  9, 
14  Stfit.  180. 

Notes  of  Deeisloiui 

HorseSd— A  horse  brought  in  from  ad-  should  be  actually  on  board  the  ves- 
jacent  foreign  territory  as  a  mere  in-  sel  when  it  enters  the  waters  of  the 
strument  of  conveyance  in  the  prosecu-  United  States.  Id. 
tion  of  a  temporary  journey  is  not  An  indictment  for  smuggling  goods 
within  this  section,  and  no  manifest  from  Canada  into  the  United  States 
thereof  is  necessary.  U.  S.  v.  One  without  an  invoice  cannot  be  maintaln- 
Sorrel  Horse  (D.  O.  1847)  Fed.  Cas.  ed  under  Act  Aug.  30,  1842,  f  19  (sec- 
No.  15,953.  tion  5548,  ante),  as  such  importations 

The  statute  applies  to  a  horse  and  are  governed  by  this  act  whidi  requires 

stallion   borrowed   temporarily  from  a  only  the  delivery  to  the  collector  of  the 

neighbor  across  the  Mexican  line,  the  manifest  of  the   goods  imported  from 

one   for  herding   stock  and   the   other  adjacent  territory.    U.  S.  v.  Nolton  (C. 

for  breeding  purposes.     U.  S.  v.  One  C.  1867)  Fed.  Cas.  No.  15,897. 

^^''"A  %no?°rc?°i  9^%^^^  ^"""^         Cited    without    definite    application, 

(D.   C.   1892)   51  Fed.  877.  u.  S.  v.  Claflin  (1878)  97  US.  546, 

Delivery   of    manifesto— The  duty   of  24  L.  Ed.  1082;   Same  v.  One  Gasoline 

delivering  a  manifest  of  imported  mer-  Launch  (1904)  133  Fed.  42,  66  C.  C. 

chandise  devolves   upon  him  who  has  A.  148  (dissenting  opinion) ;   Rogers  v. 

charge  of  it,  whether  he  be  the  master  U.  S.   (1910)  180  Fed.  54,  59,  103  C. 

or  not.    Steinham  v.  U.  S.  (O.  O.)  Fed.  C.  A.  408.  31  L.  R.  A.  (N.  S.)  264;  U. 

Cas.  No.  13,355.  S.   v.  A  Lot  of  Jewelry,  etc.   (D.  C. 

It  is  not  essential  that  such  person  1894)  59  Fed.  684,  687. 

§  5811.  (R.  S.  §  3099,)     Penalty  for  non-delivery  of  manifest 

If  the  master,  or  other  person  having  charge  of  any  vessel,  boat, 
canoe,  or  raft,  or  the  conductor  or  driver  of  any  carriage  or  sleigh, 
or  other  person  bringing  such  merchandise,  shall  neglect  or  refuse 
to  deliver  the  manifest  required  by  the  preceding  section,  or  pass  by 
or  avoid  such  office,  the  merchandise  subject  to  duty,  and  so  im- 
ported, shall  be  forfeited  to  the  United  States,  together  with  the  ves- 
sel, boat,  canoe,  or  raft,  the  tackle,  apparel,  and  furniture  of  the  same, 
or  the  carriage  or  sleigh,  and  harness  and  cattle  drawing  the  same, 
or  the  horses  with  their  saddles  and  bridles,  as  the  case  may  be; 
and  such  master,  conductor,  or  other  importer  shall  be  subject  to  a 
penalty  of  four  times  the  value  of  the  merchandise  so  imported. 

Act  March  2,  1821,  c.  14.  §  1,  3  Stat.  616.    Act  March  3,  1823,  c  58,  §  1.  3 
Stat.  781.    Act   July  18,  1866,  c.  201,  §  9,  14  Stat.  180. 

Notes  of  Deoisions 
Borrowed    horses.— The    statute    ap-      temporarily  from  a  neighbor  across  the 
plies  to  a  horse  and  stallion  borrowed      Mexican  line,  the  one  for  herding  stock 
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and  the  other  for  breeding  purposes,  chandise  is  under  no  liability  to  enter 
IT-  S.  V.  One  Sorrel  Stallion  and  One  it  for  the  payment  of  duty.  Such  pay- 
Roan  Horse  (D.  O.  1892)  61  Fed.  877.      ment  would  not  relieve  a  forfeiture  al- 

ir  "^nTe'SK'thnerL'''?^"  Z%%^^J^  ^  ^or-e  (D.  C.  1904) 

ECiindred    and    Thirty-Four    Thousand  -^^^  ^^'  ^^' 

Kine    Hundred  and  One  Feet  of  Pine  Cited    without    definite    application, 

Lumber    (C.   C.   1858)   Fed.   Cas.   No.  Stockwell   y.    U.    S.    (1871)    13    Wall. 

10.523.  531,  642.  20  L.  Ed.  491;   U.  S.  v.  Claf- 

Innocence  of  an  intent  to  defraud  the  lin  (1878)  97  U.  S.  546,  548.  24  L.  Ed. 

reveziiie  will  not  prevent  a  forfeiture  1082;    Rogers  v.  U.  S.  (1910)  180  Fed. 

where    a   violation    of    the    statute   is  54,  59,  103  C.  C.  A.  408,  31  L.  R.  A. 

clearly    proven.      The    Fame    (D.    O.  (N.  S.)  264;  U.  S.  v.  A  Lot  of  Jewelry, 

1858)  Fed.  Cas.  No.  4,633.  etc.  (D.  0.  1894)  59  Fed.  684,  687. 

The  innocent  buyer  of  smuggled  mer- 

§  5812.  (R.  S.  §  3100,  as  amended.  Act  Feb.  18,  1875,  c.  80,  §  1,  and 
Act  Feb.  27,  1877,  c.  69,  §  1.)     Inspection  of  merchandise. 
All  merchandise,  and  all  baggage  and  effects  of  passengers,  and 
all  other  articles  imported  into  the  United  States  from  any  contigu- 
ous foreign  country,  except  as  hereafter  provided,  as  well  as  the  ves- 
sels, cars,  and  other  vehicles  and  envelopes  in  which  the  same  shall 
be  imported,  shall  be  unladen  in  the  presence  of,  and  be  inspected  by, 
an  inspector  or  other  officer  of  the  customs,  at  the  first  port  of  entry 
or  custom-house  in  the  United^  States  where  the  same  shall  arrive ; 
.    and  to  enable  the  proper  officer  thoroughly  to  discharge  this  duty, 
he    may  require  the  owner  or  his  agent,  or  other  person,  having 
charge  or  possession  of  any  trunk,  traveling-bag,  or  sack,  valise,  or 
other  envelope,  or  of  any  closed  vessel,  car,  or  other  vehicle,  to  open 
the  same,  or  to  deliver  to  him  the  proper  key. 

Act  June  27,  1864,  c  164,  i  1,  13  Stat  197.  Act  Feb.  18,  1876,  c.  80,  18 
Stat.  310.    Act  Feb.  27,  1877,  c.  69,  |  1,  19  Stat.  248. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  transposing 
certain  lines  therein,  to  correct  a  typographical  error  in  printing  the  section  in 
the  first  edition  of  the  Revised  Statutes,  and  to  make  it  read  as  set  forth  here, 
hw  Act  Feb.  18,  1876,  c.  80,  9  1,  and  by  Act  Feb.  27,  1877,  c.  69,  {  1,  cited 
above. 

Notes  of  DeeisloBS 

Cattie.^-Cattle  brought  into  the  Unit-  dise  so  imported.    Estes  y.  U.  S.  (1915) 

ed  States  without  complying  with  .this  227  Fed..  818,  142  G.  G.  A.  342. 

section,  though  not  dutiable,  held  im-  Cited    without    definite     application, 

ported  contrary  to  law,  within  section  U.  S.  v.  Fifty  Waltham  Watch  Move- 

5785,  ante,  as  to  concealing  merchan-  ments  (D.  G.  1905)  139  Fed.  291. 

§  5813.  (R.  S.  §  3101.)     Penalty  for  obstructing  inspection. 

If  any  owner,  agent,  or  other  person  shall  refuse  or  neglect  to 
comply  with  his  demands,  allowed  by  the  preceding  section,  the  offi- 
cer shall  retain  such  trunk,  traveling-bag,  or  sack,  valise,  or  what- 
soever it  may  be,  and  open  the  same,  and,  as  soon  thereafter  as  may 
be  practicable,  examine  the  contents ;  and  if  any  article  subject  to  the 
payment  of  duty  shall  be  found  therein,  the  whole  contents,  together 
with  the  envelope,  shall  be  forfeited  to  the  United  States,  and  disposed 
of  as  the  law  provides  in  other  similar  cases.  If  any  such  dutiable 
merchandise  or  article  shall  be  found  in  any  such  vessel,  car,  or  other 
vehicle,  the  owner,  agent,  or  other  person  in  charge  of  which  shall 
have  refused  to  open  the  same  or  deliver  the  key  as  herein  provided, 
the  same,  together  with  the  vessel,  car,  or  other  vehicle,  shall  be  for- 
feited to  the  United  States,  and  shall  be  held  by  such  officer,  to  be 
disposed  of  as  the  law  provides  in  other  similar  cases  of  forfeiture. 

Act  June  27,  1864,  c  164,  {  1,  13  Stat.  197. 

Provisions  restricting  the  seizure  and  forfeiture  of  vessels  by  force  of  the 
provisions  of  this  Title  were  made  by  Act  Feb.  8,  1881,  c.  34,  ante,  §  5766. 

Cited    without    definite    application, 

U.  S.  V.  Fifty  Waltham  Watch  Move- 
ments  (D.  G.  1905)  139  Fed.  291. 

6  U.S.C0MP.'16-431  (6881) 
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§  5814.  (R.  S.  §  3102.)     Sealing  cars  and  vessels. 

To  avoid  the  inspection  at  the  first  port  of  arrival,  the  owner, 
agent,  master,  or  conductor  of  any  such  vessel,  car,  or  other  vehicle, 
or  owner,  agent,  or  other  person  having  charge  of  any  such  mer- 
chandise, baggage,  effects,  or  other  articles,  may  apply  to  any  officer 
of  the  United  States  duly  authorized  to  act  in  the  premises,  to  seal 
or  close  the  same,  under  and  according  to  the  regulations  hereinafter 
authorized,  previous  to  their  importation  into  the  United  States; 
which  officer  shall  seal  or  close  the  same  accordingly ;  whereupon  the 
same  may  proceed  to  their  port  of  destination  without  further  in- 
spection. Every-  such  vessel,  car,  or  other  vehicle,  shall  proceed, 
without  unnecessary  delay,  to  the  port  of  its  destination,  as  named 
in  the  manifest  of  its  cargo,  freight,  or  contents,  and  be  there  in- 
spected. Nothing  contained  in  this  section  shall  be  construed  to  ex- 
empt such  vessel,  car,  or  vehicle,  or  its  contents,  from  such  examina- 
tion as  may  be  necessary  and  proper  to  prevent  frauds  upon  the 
revenue  and  violations  of  this  Title. 

Act  June  27,  1864,  c.  164,  i  2,  13  Stat.  197. 

Notes  of  Deoisioiifl 

Continuous   passage   of   sealed   ears.  Treasury  had  no  authority  by  law,  and 

—The  provision  of  this  section  as  to  therefore  was  not  required,  to  appoint 

continuous  passage  of  goods  imported  new    officers    especially    charged    with 

in  sealed  cars,  applies  as  well  to  mer-  the  duty.      (1891)  20  Op.  Atty.   Gen. 

chandise    imported   into    a    contiguous  26. 

?TT*5^flw^•*^''^^^'"V^*^i?'*''   ^^"^        Treaty     as     affecting     inspeetlo.^ 

United  States  as  to  merchandise  pro-      ^here  was  no  obligation  by  force  of 
duced  in  that  foreign  country  and  then      ^^   ^^^^^  ^^  Washington  which  pre- 

&T^On    At^'o.?'2«       ®^''         ^^""'^^   a^  modification  of   tiie   regula- 
(1891)  20  Op.  Atty.  Gen.  26.  ^^^^  ^^  ^^^  Secretary  of  tiie  Treasury 

Examination  of  cars  sealed^— The  authorized  by  articles  29  and  30  there- 
Secretary  of  the  Treasury  may  have  o^f  ^  so  far  as  they  affected  goods  and 
an  examination  made  of  cars  sealed  in  merchandise  imported  into  this  coun- 
a  foreign  country  for  passage  through  try  for  our  consumption.  That  treaty 
this  country.  (1891)  20  Op.  Atty.  Gen.  had  no  reference  whatever  to  the  man- 
26.  ner  of  the  inspection  and  examination 
_  .  ,  ...  of  such  goods  and  merchandise  in  the 
Powers  of  secretary  of  the  treasunf  country  of  tiieir  destination.  (1891) 
In   generai^See  notes  under   i   6815,  20  Op.  Atty.  Gen.  26. 

^  ^  *  ^  _,  ^.^.^  .  ,  ,  ^  Certifloate  as  to  domestio  produc- 
Power  to  prohibit  transfer  of  goods.  t|o„  ^f  goods^^In  the  case  of  mer- 
— The  Secretary  of  the  Treasury  has  chandise  of  domestic  production  ship- 
no  power  to  prohibit  the  transfer  of  ped  at  porto  on  the  Great  Lakes  to 
goods  through  the  United  States  des-  ^ther  ports  in  the  United  Stotes,  by 
tined  to  Mexico.  (1894)  20  Op.  Atty.  routes  through  Canadian  territory,  the 
Gen.  725.  issuance  of  a  certificate  by  the  collec- 
Seallng  carSd— This  and  the  toaowmg  tor  of  customs  showing  that  the  mer- 
section  probably  contemplated  that  the  chandise  so  shipped  is  of  domestic  pro- 
sealing  of  cars  should  be  performed  by  duction  is  not  authorized  by  law. 
consular  officers.    The  Secretary  of  the  (1885)  18  Op.  Atty.  Gen.  261. 

§  5815.  (R.  S.  §  3103.)     Regulations  for  sealing. 

The  Secretary  of  the  Treasury  is  hereby  authorized  and  required 
to  make  such  regulations,  and  from  time  to  time  so  to  change  the 
same  as  to  him  shall  seem  necessary  and  proper,  for  sealing  such 
vessels,  cars,  and  other  vehicles,  when  practicable,  and  for  sealing, 
marking,  and  identifying  such  merchandise,  baggage,  effects,  trunks, 
traveling-bags,  or  sacks,  valises,  and  other  envelopes  and  articles; 
and  also  in  regard  to  invoices,  manifests,  and  other  pertinent  papers, 
and  their  authentication. 

Act  June  27, 1864,  c.  164,  {  3, 13  Stat.  197. 

Notes  of  Deoisiona 

Entry  of  goods  sealed.— While  the  requiring  an  examination  of  the  con- 
Secretary  of  the  Treasury  cannot  re-  tents  of  the  cars  so  secured  on  arrirai 
quire  a  formal  entry  of  goods  sealed  at  the  frontier  ports,  and  he  may  di- 
in  a  foreign  country  at  a  frontier  port,  rect  suc^  an  examination,  noiwith- 
he  is  not  concluded  by  the  seals  from  standing  the  seals,  as  may  teem  to  him 
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best  adapted  to  prevent  fraud.    (1891)  Special     inspectorsw— This     and     the 

20  Op.  Atty.  Gen.  26.  preceding  section  probably  contemplat- 

Iflvoices  for  cars  waled.^The  Secre-  «^  )^**  tiie  sealing  of  cars  should  be 

tapy  of  the  Treasury  had  authority  to  Performed   by    consular   officers.     The 

impose   similar    regulations    as    to   in-  ?/^^^.!?7  ^/  *^^  ^a^T^'^I  ^""^  ''''  ""l 

voices  for  cars  sealed  in  a  contiguous  thority  by  law,  and  therefore  was  not 

foreign   country    as   were   imposed    by  rfQi/i'^ed  to  appoint  new  officers  espe- 

Immediate-Transportation     Act     1880  JJf^^  charged  with  the  duty.     (1801) 

(chapter  7A,  ante),  and  an  entry  such  20  Op.  Atty.  Gen.  26. 

as  was  required  under  the  immediate-  Treaty     regulations.— Thie     Secretary 

transportation   act   might   be    required  of  the  Treasury  may  modify  the  reg- 

"by    regulation    under    An ti- Smuggling  ulations  authorized  by  articles  20  and 

Act   (18   Stat   186),      (1891)    20   Op.  30  of  the  treaty  of  Washington  with 

Atty.  Gen.  86.  regard  to  sealed  cars.     (1891)  20  Op. 

Atty.  Gen.  26. 

§  5816.  (R.  S.  §  3104.)  Penalty  for  not  proceeding  to  port  of  des- 
tination, etc. 
If  the  owner,  master,  or  person  in  charge  of  any  vessel,  car,  or 
other  vehicle  so  sealed,  shall  not  proceed  to  the  port  or  place  of 
destination  thereof  named  in  the  manifest  of  its  cargo,  freight,  or  con- 
tents, and  deliver  such  vessel,  car,  or  vehicle  to  the  proper  officer 
of  the  customs,  or  shall  dispose  of  the  same  by  sale  or  otherwise,  or 
shall  unload  the  same,  or  any  part  thereof,  at  any  other  than  such 
port,  or  place,  or  shall  sell  or  dispose  of  the  contents  of  such  vessel, 
car,  or  other  vehicle,  or  any  part  thereof,  before  such  delivery,  he 
shall  be  deemed  guilty  of  felony,  and  on  conviction  thereof,  before 
any  court  of  competent  jurisdiction,  pay  a  fine  not  exceeding  one 
thousand  dollars,  or  shall  be  imprisoned  for  a  term  not  exceeding 
five  years,  or  both,  at  the  discretion  of  the  court;  and  such  vessel, 
car,  or  other  vehicle,  with  its  contents,  shall  be  forfeited  to  the  United 
States,  and  may  be  seized  wherever  found  within  the  United  States, 
and  disposed  of  and  sold  as  in  other  cases  of  forfeiture.  Nothing  in 
this  section,  however,  shall  be  construed  to  prevent  sales  of  cargo, 
in  whole  or  in  part,  prior  to  arrival,  to  be  delivered  as  per  manifest, 
and  after  due  inspection. 

Act  June  27,  1864,  c.  164,  §  4,  13  Stat.  197. 

Provisions  restricting  the  seizure  and  forfeiture  of  vessels  by  force  of  the  pro- 
visions of  this  title  were  made  by  Act  Feb.  8,  1881,  c.  34,  ante,  I  5766. 

§  5817.  (R.  S.  §  3105,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Penalty  for  opening  sealed  packages. 
If  any  unauthorized  person  or  persons  shall  willfully  break,  cut, 
pick,  open,  or  remove  any  wire,  seal,  lead,  lock,  or  other  fastening 
or  mark  attached  to  any  vessel,  car,  or  other  vehicle,  crate,  box,  bag, 
bale,  basket,  barrel,  bundle,  cask,  trunk,  package,  or  parcel,  or  any- 
thing whatsoever,  under  and  by  virtue  of  this  Title  and  regulations 
authorized  by  it,  or  any  other  law,  or  shall  affix  or  attach,  or  any 
way  willfully  aid,  assist,  or  encourage  the  affixing  or  attaching,  by 
wire  or  otherwise,  to  any  vessel,  car,  or  other  vehicle,  or  to  any 
crate,  box,  bale,  barrel,  bag,  basket,  bundle,  cask,  package,  parcel, 
article,  or  thing  of  any  kind,  any  seal,  lead,  metal,  or  anything  pur- 
porting to  be  a  seal  authorized  by  law,  such  person  or  persons  shall 
be  deemed  guilty  of  felony,  and  shall  be  imprisoned  for  a  term  not 
exceeding  five  years,  or  shall  pay  a  fine  of  not  exceeding  one  thousand 
dollars,  or  both,  at  the  discretion  of  the  court. 

Act  June  27,  1864,  c  164,  §  5,  13  Stat.  198.  Act  Feb.  27,  1877,  c  69,  {  1, 
19  SUt.  248. 

This  section,  as  enacted  iif  the  Bevised  Statutes,  was  amended  by  striking  out, 
after  the  word  "aflSiing,"  the  word  "in,"  as  set  forth  here,  by  Act  Feb.  27, 
1877,  c  69,  J  1,  cited  above. 

Notes  of  Deeisioiui 
Removal  of  teald— The  rexjaoval  of  an      son  liable.     U.   S.  y.  Three  Railroad 


official  seal  in  ignorance  of 

ter,  and  in  the  honest  exe<{ution  of  a      513. 

Bupposed  duty,  will  not  render  the  per- 


its  charac-      Cars  (D.  0.  1868)  Fed.  Gas.  No.  16,- 
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§  5818.  (R.  S.  §  3106.)     Forfeiture  of  vessel,  etc. 

Each  vessel,  car,  or  other  vehicle,  crate,  box,  bag,  basket,  barrel, 
bundle,  cask,  trunk,  package,  parcel,  or  other  thing,  with  the  cargo, 
or  contents  thereof,  from  which  the  wire,  seal,  lead,  lock,  or  other 
fastening  or  mark  shall  have  been  broken,  cut,  picked,  opened,  or 
removed  by  any  such  unauthorized  person  or  persons,  or  to  which 
such  seal,  or  other  thing  purporting  to  be  a  seal,  has  been  wrongfully 
attached,  shall  be  forfeited. 

Act  June  27,  1864.  c.  164,  {  5,  13  Stat.  198. 

Provisions  restricting  the  seizure  and  forfeiture  of  vessels  by  force  of  the  pio- 
visions  of  this  Title  were  made  by  Act  Feb.  8, 1881,  c.  84,  ante,  i  5766. 

§  5819.  (R.  S.  §  3107.)  Search,  etc.,  of  buildings  on  boundaiy- 
line. 
If  any  store,  warehouse,  or  other  building  shall  be  upon  or  near 
the  boundary-line  between  the  United  States  and  any  foreign  coun- 
try, and  there  is  reason  to  believe  that  dutiable  merchandise  is  de- 
posited or  has  been  placed  therein  or  carried  through  or  into  the 
same  without  payment  of  duties,  and  in  violation  of  law,  and  the  col- 
lector, deputy  collector,  naval  officer,  or  surveyor  of  customs,  shall 
make  oath  before  any  magistrate  competent  to  administer  the  same, 
that  he  has  reason  to  believe,  and  does  believe,  that  such  offense  has 
been  therein  committed,  such  officer  shall  have  the  right  to  search 
such  building  and  the  premises  belonging  thereto ;  and  if  any  such 
merchandise  shall  be  found  therein,  the  same,  together  with  such 
building,  shall  be  seized,  forfeited,  and  disposed  of  according  to  law, 
and  the  building  shall  be  forthwith  taken  down  or  removed. 
Act  Feb.  28,  1865,  c.  67,  |  3,  13  Stat.  442. 

§  5820.  (R.  S.  §  3108.)  Penalty  for  receiving,  etc.,  into  such  build- 
ing. 
Any  person  who  shall  have  received  or  deposited  in  such  building 
upon  the  boundary-line  between  the  United  States  and  any  foreign 
country,  or  carried  through  the  same,  any  merchandise,  or  shall  have 
aided  therein,  in  violation  of  law,  shall  be  punishable  by  a  fine  of  not 
more  than  ten  thousand  dollars,  or  by  imprisonment  for  not  more 
than  two  years,  or  by  both. 

Act  Feb.  28,  1865,  c.  67,  S  3,  13  Stat.  442. 

§  5821.  (R.  S.  §  3109,  as  amended.  Act  Feb.  17,  1898,  c.  26,  §  4.) 
Report  by  masters  of  foreign  vessels. 
The  master  of  any  foreign  vessel,  laden  or  in  ballast,  arriving, 
whether  by  sea  or  otherwise,  in  the  waters  of  the  United  States 
from  any  foreign  territory  adjacent  to  the  northern,  northeastern, 
or  northwestern  frontiers  of  the  United  States,  shall  report  at  the 
office  of  any  collector  or  deputy  collector  of  the  customs,  which 
shall  be  nearest  to  the  point  at  which  such  vessel  may  enter  such 
waters;  and  such  vessel  shall  not  transfer  her  cargo  or  passengers 
to  another  vessel  or  proceed  farther  inland,  either  to  unlade  or  take 
in  cargo,  without  a  special  permit  from  such  collector,  or  deputy 
collector,  issued  under  and  in  accordance  with  such  general  or  spe- 
cial regulations  as  the  Secretary  of  the  Treasury  may,  in  his  dis- 
cretion, from  time  to  time  prescribe.  This  section  shall  also  apply 
to  trade  with  or  through  Alaska.  For  any  violation  of  this  section 
such  vessel  shall  be  seized  and  forfeited. 

Act  July  18,  1866,  c.  201,  §  41,  14  Stat.  188.  Act  Feb.  17,  1898,  c  26,  |  i 
80  Stat.  248. 

This  section,  as  enacted  in  the  HcTised  Statutes,  was  amended  by  inserting* 
after  the  words  "laden  or  in  ballast,  arriving,"  the  words  "whether  by  sea  or 
otherwise,"  and  by  inserting,  after  the  words  "and  such  vessel  shall  not,"  tbe 
words  "transfer  her  cargo  or  passengers  to  another  vessel  or,"  and  by  insert- 
ing, after  the  words  **from  time  to  time  prescribe,"  the  words  "This  section 
shall  also  apply  to  trade  with  or  through  Alaaka,"  as  set  forth  here,  by  Act 
Feb.  17,  1898,  c.  26,  {  4,  cited  above. 
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ProyisioQs  restricting  the  seizure  and  forfeiture  of  vessels  by  force  of  the  pro- 
visions of  this  Title  were  made  by  Act  Feb.  8,  1881,  c.  34,  ante,  §  5766. 

Notes  of  Decisions 

Gasoline  launch^— An  ''open  clinker-  ing  a  foreign  vessel,  without  such  per- 
built  gasoline  launch,  about  18%  feet,**  mit,  within  the  limits  of  the  United 
is  not  required  to  report  by  this  sec-  States  casually,  and  without  intent  to 
Hon  which  applies  only  to  foreign  ves-  unlade  or  take  on  cargo  there,  and 
eels   "laden  or  in   baUast."     U.   S.  v.      without,  in  fact,  proceeding  further  in- 

?^®^?*J2^!S^i^?^^>.i-^^^^  ^^  ^®^  land.     The  Coquitlam   (1896)    77  Fed. 

42,  43,  66  C.  O.  A.  148.  744^  23  C.  O.  A.  438,  reversing  decree 

Intent  to  proeeed  inland^This  sec-  (D.  G.  1893)  57  Fed.  706. 
tion  is  not  violated  by  merely  bring- 

§  5822.  (R.  S.  §  3110.)  Forfeiture  for  transportation  by  foreign 
vessels. 
If  any  merchandise  shall,  at  any  port  in  the  United  States  on 
the  northern,  northeastern,  or  northwestern  frontiers  thereof,  be  lad- 
en upon  any  vessel  belonging  wholly  or  in  part  to  a  subject  of  a 
foreign  country,  and  shall  be  taken  thence  to  a  foreign  port  to  be  re- 
laden  and  reshipped  to  any  other  port  in  the  United  States  on  such 
frontiers,  either  by  the  same  or  any  other  vessel,  foreign  or  Amer- 
ican, with  intent  to  evade  the  provisions  relating  to  the  transporta- 
tion of  merchandise  from  one  port  of  the  United  States  to  another 
port  of  the  United  States,  in  a  vessel  belonging  wholly  or  in  part 
to  a  subject  of  any  foreign  power,  the  merchandise  shall,  on  its  ar- 
rival at  such  last-named  port,  be  seized  and  forfeited  to  the  United 
States,  and  the  vessel  shall  pay  a  tonnage-duty  of  fifty  cents  per 
ton  on  her  admeasurement. 

Act  July  18,  1866,  c.  201,  S    20,  14  Stat.  182. 

Notes  of  Deoisiona 

Constrnotlon    In    generals— This    sec-  tation  by  the  method  specified  between 

tion  expresses  the  legislative. intention  all  other  domestic  ports  is  by  implica- 

on  the  subject  of  the  evasion  of  R.  S.  tion  excluded  from  the  prohibition.    U. 

S  4347   (see  post,  after  section  8095)  S.  v.  Two  Hundred  and  Fifty  Kegs  of 

and  furnishes  conclusive  proof  that  the  Nails  (1894)  61  Fed.  410,  412,  9  G.  D. 

subject  was  brought  to  the  attention  A.  658;  Id.  (D.  O.  1892)  52  Fed.  231, 

of  Congress,  and,  its  will  having  been  232. 
expressed  by  this  enactment,  transpor- 

§  5823.  (R.  S.  §  3111.)     Report  of  sea-stores. 

If  any  vessel  enrolled  or  licensed  to  engage  in  the  foreign  and 
coasting  trade  on  the  northern,  northeastern,  and  northwestern  fron- 
tiers of  the  United  States  shall  touch  at  any  port  in  the  adjacent 
British  provinces,  and  the  master  of  such  vessel  shall  purchase  any 
merchandise  for  the  use  of  the  vessel,  the  master  of  the  vessel  shall 
report  the  same,  with  cost  and  quantity  thereof,  to  the  collector  or 
other  officer  of  the  customs  at  the  first  port  in  the  United  States  at 
which  he  shall  next  arrive,  designating  them  as  "sea-stores;"  and 
in  the  oath  to  be  taken  by  such  master  of  such  vessel,  on  making 
such  report,  he  shall  declare  that  the  articles  so  specified  or  desig- 
nated "sea-stores"  are  truly  intended  for  the  use  exclusively  of  the 
vessel,  and  are  not  intended  for  sale,  transfer,  or  private  use.  If 
any  other  or  greater  quantity  of  dutiable  articles  shall  be  found  on 
board  such  vessel  than  are  specified  in  such  report  or  entry  of  such 
articles,  or  any  part  thereof  shall  be  landed  without  a  permit  from 
a  collector  or  other  officer  of  the  customs,  such  articles,  together 
with  the  vessel,  her  apparel,  tackle,  and  furniture,  shall  be  forfeited. 
Act  July  18,  1866,  c  201,  i  22,  14  Stat.  183.  Act  Feb.  10,  1871,  c.  45, 
16  Stat.  408. 

Provisions  restricting  the  seizure  and  forfeiture  of  vessels  by  force  of  the  pro- 
visions of  this  Title  were  made  by  Act  Feb.  8,  1881,  c.  34,  ante,  S  5766. 

Notes  of  Deoisloiui 

"Merchandise."— The  word  *'mer-  Sea  storeSd— Ship's  stores,  and  sea- 
chandise"  covers  any  tangible  personal  men's  common  stock,  are  not  subject 
property.     (1894)  21  Op.  Atty.  Qen.  92.      to  entry  at  the  custom  house,  under 
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the  laws  of  Virginia,  and  the  omission      sel   liable   to   forfeiture.     Douglass  t. 
to  enter  them  will  not  render  the  ves-      Roan  (Va.  1790)  4  Gall.  363. 

§  5824.  (R.  S.  §  3112.)     Duty  on  excess  of  stores. 

If,  upon  examination  and  inspection  by  the  collector  or  other  of- 
ficer of  the  customs,  such  articles  are  not  deemed  excessive  in  quan- 
tity for  the  use  of  the  vessel,  until  an  American  port  may  be  reached 
by  such  vessel,  where  such  sea-stores  can  be  obtained,  such  articles 
shall  be  declared  free  of  duty ;  but  if  it  shall  be  found  that  the  quan- 
tity or  quantities  of  such  articles,  or  any  part  thereof  so  reported, 
are  excessive,  it  shall  be  lawful  for  the  collector  or  other  officer  of 
the  customs  to  estimate  the  amount  of  duty  on  such  excess,  which 
shall  be  forthwith  paid  by  the  master  of  the  vessel,  on  penalty  of 
paying  a  sum  of  not  less  than  one  hundred  dollars,  nor  more  than 
four  times  the  value  of  such  excess,  or  such  master  shall  be  pun- 
ishable by  imprisonment  for  not  less  than  three  months,  and  not 
more  than  two  years. 

Act  July  18,  1866,  c  201,  S  22,  14  Stat  183.  Act  Feb.  10,  1871,  c  45, 
16  Stat.  408. 

§  5825.  (R.  S.  §  3113.)     Duty  on  saloon  stores. 

Articles  purchased  for  the  use  of  or  for  sale  on  board  any  such 
vessel,  as  saloon  stores  or  supplies,  shall  be  deemed  merchandise, 
and  shall  be  liable,  when  purchased  at  a  foreign  port,  to  entry  and 
the  payment  of  the  duties  found  \o  be  due  thereon,  at  the  first  port 
of  arrival  of  such  vessel  in  the  United  States ;  and  for  a  failure  on 
the  part  of  the  saloon-keeper  or  person  purchasing  or  owning  such 
articles  to  report,  make  entries  and  pay  duties,  as  hereinbefore  re- 
quired, such  articles,  together  with  the  fixtures  and  other  merchan- 
dise, found  in  such  saloon  or  on  or  about  such  vessel  belonging  to 
and  owned  by  such  saloon-keeper  or  other  persons  interested  in 
such  saloon,  shall  be  seized  and  forfeited,  and  such  saloon-keeper 
or  other  person  so  purchasing  and  owning  shall  be  liable  to  a  pen- 
alty of  not  less  than  one  hundred  dollars  and  not  more  than  five  hun- 
dred, and  shall  be  punishable  by  imprisonment  for  not  less  than  three 
months,  and  not  more  than  two  years. 

Act  July  18,  1866,  c.  201,  S  22,  14  Stat  183.  Act  Feb.  10,  1871,  c  45. 
16  Stot  409. 

Notes  of  Deeisioiui 

"Merehandlse."— The  word  "mer-  Into  the  country,  whether  for  sale  or 
chandise"     means    property    imported      not     (1894)  21  Op.  Atty.  Gen.  92. 

§  5826.  (R.  S.  §  3114.)     Duty  on  equipments  for  vessels. 

The  equipments,  or  any  part  thereof,  including  boats,  purchased 
for,  or  the  expenses  of  repairs  made  in  a  foreign  country  upon  a  ves- 
sel enrolled  and  licensed  under  the  laws  of  the  United  States  to  en- 
gage in  the  foreign  and  coasting  trade  on  the  northern,  northeastern, 
and  northwestern  frontiers  of  the  United  States,  or  a  vessel  intend- 
ed to  be  employed  in  such  trade,  shall,  on  the  first  arrival  of  such 
vessel  in  any  port  of  the  United  States,  be  liable  to  entry  and  the 
payment  of  an  ad-valorem  duty  of  fifty  per  centum  on  the  cost  there- 
of in  such  foreign  country ;  and  if  the  owner  or  master  of  such  ves- 
sel shall  willfully  and  knowingly  neglect  or  fail  to  report,  make  entry, 
and  pay  duties  as  herein  required,  such  vessel,  with  her  tackle,  ap- 
parel, and  furniture,  shall  be  seized  and  forfeited. 

Act  July  18,  1866,  c.  201,  §  23,  14  Stat.  183. 

Provisions  restricting  the  seizure  and  forfeiture  of  yessels  by  force  of  the 
provisions  of  this  title  were  made  by  Act  Feb.  8,  1881,  c  34,  ante,  §  5766. 

Notes  of  Dooisiona 

Cost  of  repairs  of  vessels.— The  ac-  eral  appraisers  under  section  6596,  in- 

tion  of  a  collector  in  assessing  duty  on  te.    U.  S.  v.  Qeorge  Hall  Coal  Co.  (0. 

the  cost  of  repairs  of  vessels  is  sub-  C.  1905)  134  Fed.  1003,  1004,  affirmed 

ject  to   review  by   the  board  of  gen-  (1906)  142  Fed.  1039,  71  G.  O.  A.  686. 
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§  5827.  (R.  S.  §  3115.)     Remission  for  necessary  repairs. 

If    the  owner  or  master  of  such  vessel  shall,  however,   furnish 
g^ood  and  sufficient  evidence  that  such  vessel,  while  in  the  regular 
course  of  her  voyage,  was  compelled,  by  stress  of  weather  or  other 
casualty,  to  put  into  such  foreign  port  and  purchase  such  equip- 
ments, or  make  such  repairs,  to  secure  the  safety  of  the  vessel  to 
enable  her  to  reach  her  port  of  destination,  then  it  shall  be  compe- 
tent for  the  Secretary  of  the  Treasury  to  remit  or  refund  such  duties, 
and   such  vessel  shall  not  be  liable  to  forfeiture,  and  no  license  or 
enrollment  and  license,  or  renewal  of  either,  shall  hereafter  be  is- 
sued to  any  such  vessel  until  the  collector  to  whom  application  is 
made  for  the  same  shall  be  satisfied,  from  the  oath  of  the  owner 
or   master,  that  all  such  equipments  and  repairs  made  within  the 
year   immediately  preceding  such   application  have  been   duly  ac- 
counted for  under  the  provisions  of  this  and  the  preceding  sections, 
and  the  duties  accruing  thereon  duly  paid;    and  if  such  owner  or 
master  shall  refuse  to  take  such  oath,  or  take  it  falsely,  the  vessel 
shall  be  seized  and  forfeited. 

Act  July  18,  1866,  c.  201,  S  23,  14  Stat.  184. 

See  note  to  preceding  section. 

Cited    without    definite    application. 

The  Laura  (1885)  5  Sup.  Ct.  881,  883, 
114  U.  S.  411,  29  U  Ed.  147. 

§  5828.  (R  S.  §  3116.)  Manifests  of  vessels  in  the  coasting  trade. 
The  master  of  every  vessel  enrolled  or  licensed  to  engage  in  the 
foreign  and  coasting  trade  on  the  northern,  northeastern,  and  north- 
western frontiers  of  the  United  States,  except  canal-boats  employed 
in  navigating  the  canals  within  the  United  States,  shall,  before  the 
departure  of  his  vessel  from  a  port  in  one  collection-district  to  a  port 
in  another  collection-district,  present  to  the  collector  at  the  port 
of  departure  duplicate  manifests  of  his  cargo,  or,  if  he  have  no 
cargo,  duplicate  manifests  setting  forth  that  fact;  such  manifests 
shall  be  subscribed  and  sworn  to  by  the  master  before  the  collector, 
who  shall  indorse  thereon  his  certificate  of  clearance,  retaining  one 
for  the  files  of  his  office;  the  other  he  shall  deliver  for  the  use  of 
the  master. 

Act  July  1, 1870,  c.  185,  {  1, 16  Stat.  176. 

§  5829.  (R.  S.  §  3117.)     Entry  for  goods  taken  or  delivered  at  in- 
termediate ports. 
If  any  vessel  so  enrolled  or  licensed  shall  touch  at  any  interme- 
diate port  in  the  United  States,  and  there  discharge  cargo  taken  on 
board  at  an  American  port,  or  at  such  intermediate  ports  shall  take 
on  board  cargo  destined  for  an  American  port,  the  master  of  such 
vessel  shall  not  be  required  to  report  such  lading  or  unlading  at 
such  intermediate  ports,  but  shall  enter  the  same  on  his  manifest 
obtained  at  the  original  port  of  departure,  which  he  shall  deliver 
to  the  collector  of  the  port  at  which  the  unlading  of  the  cargo  is 
completed,  within  twenty-four  hours  after  arrival,  and  shall  subscribe 
and  make  oath  as  to  the  truth  and  correctness  of  the  same. 
Act  July  1,  1870,  c.  185,  {  1, 16  Stat.  176. 

§  5830.  (R.  S.  §  3118.)     Departure  for  place  where  there  is  no 
custom-house. 
The  master  of  any  vessel  so  enrolled  or  licensed  shall,  before  de- 
parting from  a  port  in  one  collection-district  to  a  place  in  another 
collection-district,  where  there  is  no  custom-house,  file  his  manifest, 
and  obtain  a  clearance  in  the  same  manner,  and  make  oath  to  the 
manifest,  which  manifest  and  clearance  shall  be  delivered  to  the 
proper  officer  of  customs  at  the  port  at  which  the  vessel  next  arrives 
after  leaving  the  place  of  destination  specified  in  the  clearance. 
Act  July  1, 1870»  c  185,  f  1,  16  SUt  176. 
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§  5831.  (R.  S.  §  3119.)     Report  and  unlading  of  cargoes. 

Nothing  contained  in  the  three  preceding  sections   shall  exempt 
masters  of  vessels  from  reporting,  as  now  required  by  law,  any  mer- 
chandise destined  for  any  foreign  port.     No  permit  shall  be  required 
for  the  unlading  of  cargo  brought  from  an  American  port. 
Act  July  1,  1870,  c.  185,  |  1,  16  Stet  177. 

§  5832.  (R.  S.  §  3120,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Time  for  delivery  of  merchandise  taken  from  one  port  to  an- 
other; regulations  for  coasting  trade. 
No  merchandise  taken  from  any  port  in  the  United  States  on  the 
northern,  northeastern,  or  northwestern  frontiers  thereof,  to  a  port 
in  another  collection-district  of  the  United  States  on  such  frontiers, 
in  any  vessel,  shall  be  unladen  or  delivered  from  such  vessel  witMn 
the  United  States,  but  in  open  day,  that  is  to  say,  between  the  rising 
and  setting  of  the  sun,  except  by  special  license  from  the  collector 
or  other  principal  officer  of  the  port  for  the  purpose.  The  owner  of 
every  vessel  whose  master  or  manager  shall  neglect  to  comply  with 
the  provisions  of  this  section  shall  be  liable  to  a  penalty  of  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred.  The  Secretary 
of  the  Treasury  may,  from  time  to  time,  make  such  regulations  as 
to  him  shall  seem  necessary  and  expedient  for  unloading  at  and  clear- 
ance from  any  port  or  place  on  such  frontiers  of  ships  or  vessels  at 
night.  And  that  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
authorized,  in  his  discretion,  to  make  such  regulations  as  shall  enable 
vessels  engaged  in  the  coasting-trade  between  ports  and  places  upon 
Lake  Michigan  exclusively,  and  laden  with  American  productions  and 
free  merchandise  only,  to  unlade  their  cargoes  without  previously 
obtaining  a  permit  to  unlade. 

Act  July  18,  1866,  c  201,  (  26,  14  Stat.  184.  Act  Feb.  27,  1877,  c  69,  §  1, 
19  Stat.  248. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding,  at 
the  end  of  the  section  as  originally  enacted,  the  provisions  beginning  with  the 
words  "And  that  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  autborii- 
ed,"  etc.,  to  the  end  of  the  section  as  set  forth  here,  by  Act  Feb.  27,  1877,  c  68, 
{  1,  dted  aboTe. 

§  5833.  (R.  S.  §  3121.) '  Landing  permit  for  vessel  from  foreign 
port. 
The  master  of  any  vessel  with  cargo,  passengers,  or  baggage  from 
any  foreign  port,  shall  obtain  a  permit  and  comply  with  existing  laws, 
before  discharging  or  landing  the  same. 
Act  July  1,  1870,  c.  185,  S  1,  16  Stat  177. 

§  5834.  (It  S.  §  .3122.)  Departure  from  place  where  there  is  no 
custom-house. 
The  master  of  any  vessel  so  enrolled  or  licensed,  destined  with  a 
cargo  from  a  place  in  the  United  States,  at  which  there  may  be  no 
custom-house,  to  a  port  where  there  may  be  a  custom-house,  shall, 
within  twenty-four  hours  after  arrival  at  the  port  of  destination,  de- 
liver to  the  proper  officer  of  the  customs  a  manifest,  subscribed  by 
him,  setting  forth  the  cargo  laden  at  the  place  of  departure,  or  laden 
or  unladen  at  any  intermediate  port,  or  place,  to  the  truth  of  which 
manifest  he  shall  make  oath  before  such  officer.  If  the  vessel,  how- 
ever, have  no  cargo,  the  master  shall  not  be  required  to  deliver  such 
manifest. 

Act  July  1,  1870,  c.  186,  f  2, 16  Stat.  177. 

§  5835.  (R.  S.  §  3123.)     Steam-tugs. 

Steam-tugs  duly  enrolled  and  licensed  to  engage. in  the  foreign 
and  coasting  trade  on  the  northern,  northeastern,  and  northwestern 
frontiers  of  the  United  States,  when  exclusively  employed  in  towing 
vessels,  shall  not  be  required  to  report  and  clear  at  the  custom-house. 
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When  such  steam-tugs,  however,  are  employed  in  towing  rafts  or 
other  vessels  without  sail  or  steam  motive-power,  not  required  to  be 
enrolled  or  licensed  under  existing  laws,  they  shall  be  required  to  re- 
port and  clear  in  the  same  manner  as  is  hereinbefore  provided  in  simi- 
lar cases  for  other  vessels. 

Act  July  1,  1870,  c.  185,  §  3,  16  Stat.  177. 
Cited     without    definite    application,      133  Fed.  42,  66  a  C.  A.  148  {dissenting 
IT.  S.  y.  One  Gasoline  Launch  (1904)       opinion). 

§  5836.  (R.  S.  §  3124.)     Forms. 

The  manifests,  certificates  of  clearance,  and  oaths,  provided  for  by 
the  eight  preceding  sections,  shall  be  in  such  form,  and  prepared, 
filled  up,  and  executed  in  such  manner  as  the  Secretary  of  the  Treas- 
ury may  from  time  to  time  prescribe. 

Act  July  1,  1870,  c.  185,  S  4,  16  Stet.  177. 

§  5837.  (R.  S.  §  3125.)     Penalty  for  neglect. 

If  the  master  of  any  enrolled  or  licensed  vessel  shall  neglect  or  fail 
to  comply  with  any  of  the  provisions  or  requirements  of  the  nine 
preceding  sections,  such  master  shall  forfeit  and  pay  to  the  United 
States  the  sum  of  twenty  dollars  for  each  and  every  failure  or  neg- 
lect, and  for  which  sum  the  vessel  shall  be  liable,  and  may  be  sum- 
marily proceeded  against,  by  way  of  libel,  in  any  district  court  of  the 
United  States. 

Act  July  1,  1870,  c.  186,  {  5.  16  Stat.  177. 

§  5838.  (R.  S.  §  3126.)     Registered  vessels  may  touch  at  foreign 
ports. 

Any  vessel,  on  being  duly  registered  in  pursuance  of  the  laws  of 
the  United  States,  may  engage  in  trade  between  one  port  in  the 
United  States  and  one  or  more  ports  within  the  same,  with  the  priv- 
ilege of  touching  at  one  or  more  foreign  ports  during  the  voyage,  and 
land  and  take  in  thereat  merchandise,  passengers  and  their  baggage, 
and  letters,  and  mails.  All  such  vessels  shall  be  furnished  by  the 
collectors  of  the  ports  at  which  they  shall  take  in  their  cargoes  in  the 
United  States,  with  certified  manifests,  setting  forth  the  particulars 
of  the  cargoes,  the  marks,  number  of  packages,  by  whom  shipped, 
to  whom  consigned,  at  what  port  to  be  delivered;  designating  such 
merchandise  as  is  entitled  to  drawback,  or  to  the  privilege  of  being 
placed  in  warehouse;  and  the  masters  of  all  such  vessels  shall,  on 
their  arrival  at  any  port  of  the  United  States  from  any  foreign  port 
at  which  such  vessel  may  have  touched,  as  herein  provided,  conform 
to  the  laws  providing  for  the  delivery  of  manifests  of  cargo  and  pas- 
sengers taken  on  board  at  such  foreign  port,  and  all  other  laws 
regulating  the  report  and  entry  of  vessels  from  foreign  ports,  and 
be  subject  to  all  the  penalties  therein  prescribed. 
Act  May  27,  1848,  c.  48,  §  1,  9  Stat.  232. 

The  collector's  fees  for  granting  permits  to  vessels  licensed  for  the  fisheries 
to  trade  between  ports  of  the  United  States,  with  the  privilege  of  touching  at 
foreign  ports,  were  abolished  by  Act  June  19,  1886,  c.  421,  §  1,  post,  §  8138. 

Notes  of  Deeifions 

Levy  of  pilotage  charge  by  state.—  Cited    witiiout    definite    appilcation, 

State  held  to  be  without  power  to  levy  Anderson   v.   Pacific   Coast   S.    S.    Co. 

pUotage  charges  on  registered  vessels,  (1912)  32  Sup.  Ct.  620,  631,  225  U.  S. 

though  they  made  calls  at  a  foreign  port.  187,   56  L.   Ed.   1047;    U.   S.   v.   The 

The  Queen  (1910)  186  Fed.  725,  108  0.  Walla  Walla  (D.  0. 1891)  44  Fed.  796. 
G.  A.  595t 

§  5839.  (R.  S.  §  3127.)     No  duty  by  reason  of  touching  at  foreign 
port. 

Any  foreign  merchandise  taken  in  at  one  port  of  the  United  States 
to  be  conveyed  in  registered  vessels  to  any  other  port  within  the 
same,  either  under  the  provisions  relating  to  warehouses,  or  under 
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INTERNAL  REVENUE 


Cb&p.  Sec. 

1.  OfRcert  of  internal  revenue • ••••  B842 

2.  Of  aseeesments  and  collections ^^^ 

3.  Special  taxes 5955 

4.  Distilled  spirits  and  wines ^^^ 

5.  Fernnented   liquors. 613^ 

6.  Tobacco  and  snuff ^1^2 

7.  Cigars «187 

7a.  Oleomargarine,  adulterated  butter,  and  process  or  renovated  butter  6215 

7b- Filled  oheese 6242 

7c-  Mixed  flour 6258 

Td.  White  phosphorus  matches 6271 

7k.  Opium  for  smoking 6287a 

7f-  Opium,  coca  leaves,  and  compounds,  manufacturers,  etc.,  thereof. .  6287g 

8.  Banks  and  bankers... 6288 

8a-  Special  excise  tax  on  corporations 6300 

8b.  Exoise  tax  on  dealings  In  cotton  futures 6309a 

8.     Stamp-taxos  on  speciflo  objects 6310 

9a-  Incomes   6319 

9b.  Munition    Manufacturer's  Tax 6336i/4a 

10.  Legacies  and  suooessions 

IDA.  Estate  Tax. 6336«/2a 

11.  Provisions  common  to  several  objects  of  taxation 6337 

11a-  Increase  of  internal  revenue •-• 6371a 


CHAPTER  ONE 
Officers  of  Internal  Revenue 


See.  Sec 

5842.  Definition   of   the   word   "State"      5861. 

and  the  word  "peraon." 

5843.  Collection  districts.  5861a. 

5844.  Limit  of  number  of  districts  and 

collectors. 

5845.  Hawaii;    collection  district;    col-      5862. 

lector,  etc.  5863. 

5846.  Collectors. 

5847.  Collectors*  bonds.  5864. 

5848.  Collectors  as  disbursing  agents.         5865. 

5849.  Deputy  collectors;   compensation;      5866. 

allowances  for  collectors'  sala-      5867. 
ries  and  office  expenses.  5868. 

5850.  Allowances    for     collector's     ex- 

penses. 

5851.  Accounts   of    collectors    adjusted      5869. 

according  to  fiscal  year. 

5852.  Detail   of   deputy    collectors    for 

special  duty  in  other  districts.      5870. 

5853.  Certificate   as    to   reports   before 

payment  to  collector.  5871. 

6854.  Disability  or  vacancy  in  office  of 

collector. 
5855.  Deputy    collector,    when   entitled      5872. 

to  collector's  salary. 
5^36.  Internal  revenue  agents. 

5857.  Limitation  of  number  of  agents.      5873. 

5858.  Additional  agents. 

5859.  Additional  agents. 

5860.  Limit  of  compensation  of  agents;      5874. 

per  diem  in  lieu  of  subsistence* 


Compensation  of  agents  assigned 

to  duty  of  examining  accounts. 

Employees     engaged     in     field 

work,     etc.;     designation     of 

posts  of  duty;   per  diem. 

Store-keepers  and  their  salaries. 

Assignment  and  transfer  of  store- 
keepers. 

Temporary  store-keeper. 

Gangers. 

Gangers'  fees. 

Limit  of  ganger's  compensation. 

Compensation  of  gangers  employ- 
ed in  gauging  fruit  brandy,  or 
detailed  for  special  duty. 

Store-keepers  and  gangers;  com- 
pensation; performance  of  du- 
ties by  one  officer. 

Storekeeper-ganger's  compensa- 
tion. 

Compensation  of  storekeepers  at 
small  distilleries;  storekeeper- 
gangers. 

Compensation  of  storekeepers, 
gangers  and  storekeeper-gaug- 
ers,  at  small  distilleries. 

Compensation  of  storekeepers, 
storekeeper-gangers,  and  gang- 
ers, when  traveling. 

Duties  of  storekeeper-ganger; 
bond. 
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eec. 

5875.  Assignment  to  duty  and  transfer 

of  gangers. 

5876.  Detail  of  gangers,  etc.,  for  dnty 

in  other  districts;   accounts. 

6877.  Leave  of  absence  to  storekeepers, 
gangers,  and  storekeeper-gang- 
ers. 

6877a.  Internal  re.venue  agents  granted 
leave  of  absence  with  pay. 

5878.  Limit  of  number  of  revenue  offi- 

cers. 

5879.  Statement    under    oath    of    fees, 

etc.;    penalty. 
6880.  Officers  in  charge  of  exportations 

and  drawbacks. 
5881.  Superintendents   of   exports    and 

drawbacks       may       administer 

oaths. 
6882.  Commissioner    may    transfer    or 

suspend  officers. 

5883.  Duties  of  collectors  and  agents; 

power  of  Commissioner. 

5884.  Duty  of  collectors  to  report  vio- 

lations of  law  to  district  attor- 
ney. 


860. 

5885.  Revenue  officers  who  may  ad- 
minister oaths  and  take  evi- 
dence. 

6886.  Revenue    officers  authorized    to 

make  seizures. 

6887.  Revenue  officers  disclosing  oper- 

ations of  manufacturers,  etc, 
punishable. 

6888.  Officers   not  to   be   interested  in 

certain  manufactures;    penalty. 

6889.  Officers  of  internal  revenue  guilty 

of  extortion,  receiving  unlaw- 
ful fees,  and  other  unlawful  acts. 

5890.  Laws  imposing  fines  applicable 
to  all  persons  in  service. 

6891.  Collector,  etc.,  issuing  stamps  be- 
fore payment   punishable. 

5892.  Meaning  of  term  "Revised  Stat- 

utes." 

5893.  District  attorney  or  marshal  ac- 

cepting or  demanding  anything 
for  compromise  of  violation  of 
internal  revenue  laws. 

5894.  Officers    suffering    injuries    may 

maintain  suit  for  injuries. 


§  5842.  (R  S.  §  3140,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  L) 
Definition  of  the  word  "State"  and  the  word  "person.** 
The  word  "State,"  when  used  in  this  Title,  shall  be  construed 
to  include  the  Territories  and  the  District  of  Columbia,  where  such 
construction  is  necessary  to  carry  out  its  provisions.  And  where 
not  otherwise  distinctly  expressed  or  manifestly  incompatible  with 
the  intent  thereof,  the  word  "person,"  as  used  in  this  title,  shall  be 
construed  to  mean  and  include  a  partnership,  association,  company, 
or  corporation,  as  well  as  a  natural  person. 

Act  June  30,  1864,  c.  173,  §  182,  13  Stat  306.  Act  Feb.  27,  1877,  c  60, 
{  1,  19  Stat  248. 

This  section  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding, 
at  the  end  of  the  section  as  originally  enacted,  the  provision  defining  the  word 
"person,"  from  the  words  "and  where  not  otherwise  distinctly  expressed"  to  the 
end  of  the  section  as  set  forth  here,  by  Act  Feb.  27,  1877,  c  69,  f  1,  cited 
above. 

Notes  of  Deeisioiifl 

See,  also,  notes  under  {  6955,  post. 


Application   of   law  to   terrltorles^* 

See,  also,  S  6350,  and  notes  thereunder. 

See  Basmussen  v.  U.  S.  (1905)  25 
Sup.  Ot.  514,  516,  197  U.  S.  516,  49 
L.  Ed.  862. 

Although  the  Revision  of  1878,  omit- 
ted the  word  "territory"  from  the  pro- 
vision, as  found  in  the  statute  of  1864, 
that  no  license  should  be  construed  "to 
authorize  any  business  within  any  state 
or  territory  prohibited  by  the  laws 
thereof,"  yet  the  word  "state"  is  by  the 
express  provision  of  this  section  made 
to  include  the  territories.  Hence  it 
does  not  appear  that  congress  intended, 
by  omitting  the  word  "territory,"  to  pro- 
tect liquor  licensees  in  the  territories. 
Territory  v.  O'Connor  (1889)  5  Dak. 
397,  41  N.  W.  746.  3  L.  R.  A.  355. 

Application  of  law  to  District  of  Co- 
lumbia.—An  application  of  the  war  rev- 
enue act  of  June,  1898,  to  the  District  of 
Columbia  is  secured  by  section  31,  which 
Incorporates  therein  the  laws  relating 
to  the  assessment  of  taxes,  thereby  in- 
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eluding  this  section.  Knowlton  v.  Moore 
(1900)  20  Sup.  Ct  747,  773,  178  U.  S. 
41,  44  L.  Ed.  969. 

Application  of  law  to  Indians  or  In- 
dian country.— See,  also,  notes  under  If 
6162  and  6174,  post    • 

Cotton  belonging  to  a  Choctaw  Indian, 
produced  by  him  in  the  territory  of  his 
nation  and  found  beyond  its  limits,  is 
not  subject  to  the  internal  revenue  tax. 
(1867)  12  Op.  Atty.  Gen.  132. 

The  internal  revenue  system  of  the 
United  States  has  not  in  any  instance 
or  for  any  purpose,  been  extended  over 
the  Indian  country.  (1867)  12  Op. 
Atty.  Gen.  208. 

Cotton  raised  in  the  Choctaw  Nation, 
by  an  Indian  of  that  nation.  Is  not  lia- 
ble to  taxation,  under  the  internal  rev- 
enue laws,  either  while  in  the  Indian 
country,  or  in  transit  through  any  col- 
lection district,  or  in  the  collection  dis- 
trict where  it  may  have  been  found  or 
may  have  been  sold.    Id. 

Property  belonging  to  an  Indian  may 
be  seized  in  the  Indian  Territory  for  a 
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Eolation  of  the  internal  revenue  laws. 
(18T1)  13  Op.  Atty.  Gen.  546. 

Meaning  of  word  "country."  —  The 
word  "country,"  as  employed  in  the 
revenue  laws  of  the  United  States,  em- 
braces and  applies  to  all  the  territorial 
possessions  of  a  foreign  state,  however 
widely  separated,  which  are  subject  to 
the  same  supreme  executive  and  legis- 
lative controL  Sonneborn  Sons  v.  U. 
S.    (1911)  1  Ot  Gust  App.  443. 

Application  of  law  to. corporation.— 
Under  the  amendment  made  by  Act  Feb. 
27,  1877,  the  word  "person,"  as  used 
in  chapter  4  of  this  title,  is  to  be  under- 
stood as  so  including  a  corporation  en** 
gaged  in  distilling  spirits  that  it  may 
give  the  bond  and  perlform  other  acts  re: 
quired  by  the  internal  revenue  law  of 
distillers,  in  its  corporate  capacity.  The 
existence  of  a  penalty  in  certain  sec- 
tions of  that  title,  prescribing  impris- 
onment as  a  part  of  the  punishment,  is 
not  incompatible  with  an  Intent  to  in- 
clude under  the  word  "person,"  as  there- 
in employed,  a  corporation.  (1877)  15 
Op.  Atty.  Gen.  230. 

Application  of  law  to  dispensing  and 
selling  agents  of  state.^The  dispensing 
and  selling  agents  of  a  state,  taking 
charge  of  the  selling  of  intoxicating  liq- 
uors, are  fairly  within  the  scope  of  this 
section  and  sections  5955  and  5971(4), 
post,  and  are  subject  to  an  excise  tax. 
South  Carolina  v.  U.  S.  (1905)  26  Sup. 
Ct.  110,  111,  199  U.  S.  437,  50  U  Ed. 
261,  4  Ann.  Gas.  737. 

Decisions  Relating  to  Law  in 
Genebal 

Construction  of  law  in  generald— Rev- 
enue statutes  are  not  to  be  regarded  as 
penal  to  be  strictly  construed,  but  are 
remedial  in  character  and  to  be  liberal- 
ly construed  to  carry  out  their  pur- 
pose. U.  S.  V.  Hodson  (1870)  10  Wall. 
395,  406,  19  Ll  Ed.  937. 

Statutes  to  prevent  fraud  on  the  rev- 
enue are  enacted  for  the  public  good, 
and  though  they  impose  penalties,  they 
are  not  to  be  construed  strictly  in  favor 
of  the  defendant,  like  penal  laws  gen- 
erally, but  are  to  be  so  construed  as  to 
carry  out  the  intention  of  the  legisla- 
ture. U.  S.  V.  Stowell  (1890)  10  Sup. 
Ct  244,  246. 133  U.  S.  1,  33  L.  Ed.  555. 

There  is  no  reason  requiring  a  stat- 
ute imposing  special  internal  revenue 
taxes  to  be  construed  liberally  in  favor 
of  the  government,  but  it  should  be 
construed  fairly  and  judicially  with  ref- 
erence to  both  parties.  De  Bary  v. 
Souer  (1900)  101  Fed.  425,  41  C.  O.  A. 
417. 

Imposition  by  the  government  of  a  tax 
is  a  burden  on  private  interests  laid  on 
private  property,  and  where  the  ques- 
tion is  whether  given  property  is  sub- 
ject to  a  tax  the  statute  must  clearly 
cover   the  property.     Gill  y.  Bartlett 


(1915)  224  Fed.  927,  140  C.  O.  A.  405, 
affirming  judgment  Bartlett  v.  Gill  (D. 
C.  1915)  221  Fed.  476. 

The  revenue  laws  are  for  the  purpose 
of  aiding  the  collection  of  the  govern- 
ment revenue  and  taxes,  and  they  should 
not  be  construed  by  the  courts  so  as  to 
become  odious  or  oppressive  to  the  peo- 
ple. U.  S.  V.  Howell  (C.  O.  1884)  20 
Fed.  718. 

A  revenue  law  authorizing  a  forfeiture 
of  property  for  violation  thereof  is  not 
a  penal  statute  which  is  to  be  construed 
with  strictness  in  favor  of  defendant. 
U.  S.  V.  Three  Tons  of  Coal  (D.  O. 
1875)  Fed.  Cas.  No.  16,515. 

The  rule  that  the  internal  revenue 
law  should  be  strictly  construed  in  fa- 
vor of  exemption  is  but  a  rule  of  con- 
struction, which  yields  when  the  intent 
of  the  statute  is  manifest.  In  re  Haw- 
ley  (D.  C.  1915)  220  Fed.  372. 

When  the  language  of  a  revenue  law 
would  indicate  that  certain  words  had 
been  employed  by  the  Congress  because 
the  processes  of  a  particular  art  were 
changing  processes,  dictionaries  '  and 
treatises  may  be  referred  to  for  the  pur- 
pose of  showing  the  state  of  that  art 
Rotograph  Co.  v.  U.  S.  (1910)  1  Ct 
Cust  App.  82. 

An  internal  revenue  law  should  be 
construed  fairly  for  the  government  and 
justly  for  the  citizen,  and  so  as  to  car- 
ry out  the  intention  of  the  legislature 
gathered  from  the  language  used,  read 
in  connection  with  the  general  purpose 
of  the  law,  the  nature  of  the  property 
on  which  the  tax  is  imposed,  and  the 
legal  relation  of  the  taxpayer  to  it 
Hubbard  v.  Brainard  (1869)  35  Conn. 
563. 

An  internal  revenue  law  should  not  be 
coDstrued  liberally  like  laws  intended 
to  effect  directly  some  great  public  ob- 
ject   Id. 

An  internal  revenue  law  should  not  be 
construed  strictly  because  it  takes  mon- 
ey or  property  in  invitum,  for  it  is  tak- 
en as  a  share  of  a  necessary  public 
burden.    Id. 

Harmonizing  with  tariff  laws.— Inter- 
nal revenue  acts  should  be  interpreted 
In  harmony  with  the  tariff  legislation  of 
the  country.  Taylor  v.  Treat  (C.  O. 
1907)  153  Fed.  656,  judgment  affirm- 
ed Treat  v.  Taylor  (1908)  166  Fed. 
1021,  91  C.  O.  A.  330. 

Extension  of  law  by  construction^— A 

tax  law  cannot  be  extended  by  con- 
struction to  things  not  described  as  the 
subject  of  taxation.  Boyd  v.  Hood 
(1868)  57  Pa.  98. 

Legislative  adoption  of  construction^— 

The  decisions  of  the  internal  revenue 
commissioner  are  not  judicial  construc- 
tions within  the  rule  that  when  a  judi- 
cial construction  has  been  given  a  stat- 
ute, the  re-enactment  of  the  statute  is 
in  effect  a  legislative  adoption  of  that 
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construction.  Dollar  Sav.  Bank  v.  U.  Fed.  656,  judgment  affirmed  Treat  ▼. 
S.  (1873)  19  Wall.  227,  237.  22  L.  Ed.  Taylor  (1908)  166  Fed.  1021,  91  C  C. 
80.  ,        A.  330. 

Evidence   to    aid   construction.— Evi-  Judicial  notice  of  statute^— The  courts 

dence    of   foreign    trade-names   is   not  are  bound  to  take  judicial  notice  of  the 

material  to  the  question  of  the  meaning  federal  statute  relating  to  internal  rev- 

of  terms  used  in  United  States  revenue  enue.     Kessel  v,  Albetis   (N.  Y.  1870) 

acts.    Taylor  v.  Treat  (C.  C.  1907)  153  66  Barb.  362. 

§  5843.  (R.  S.  §  3141,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Collection  districts. 
For  the  purpose  of  assessing:,  levying,  and  collecting  the  taxes 
provided  by  the  internal-revenue  laws,  the  President  may  establish 
convenient  collection-districts,  and  for  that  purpose  he  may  subdi- 
vide any  State,  Territory,  or  the  District  of  Columbia,  or  may  unite 
two  or  more  States  or  Territories  into  one  district,  and  may  from 
time  to  time  alter  said  districts:  Provided,  That  the  number  of 
districts  in  any  State  shall  not  exceed  the  number  of  Representa- 
tives in  Congress  to  which  such  State  was  entitled  in  the  Thirty- 
seventh  Congress,  except  in  such  states  as  were  entitled  to  an  in- 
creased representation  in  the  Thirty-eighth  Congress,  in  which  States 
the  number  of  districts  shall  not  exceed  the  number  of  Representa- 
tives to  which  any  such  State  was  so  entitled:  And  provided  fur- 
ther, That  in  the  State  of  California  the  President  may  establish  a 
number  of  districts  not  exceeding  the  number  of  Senators  and  Rep- 
resentatives to  which  said  State  was  entitled,  in  the  Thirty-seventh 
Congress. 

Act  July  1,  1862,  c.  119,  J  2,  12  Stat  433.  Act  June  30,  1864,  c.  173,  §  7, 
13  Stat  224.  Act  July  12.  1870,  c  251,  i  1,  16  Stat  230.  Act  Feb.  27, 1877, 
c  69,  I  1,  19  Stat  24a 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  chanfnn? 
the  words  of  the  last  proviso  as  originally  enacted,  ''said  State  is  entitled,**  to 
read  "said  State  was  entitled,"  as  set  forth  here,  by  Act  Feb.  27,  1877,  c 
69,  I  1,  cited  above. 

The  President  was  authorized  and  directed  to  reduce  the  number  of  internal 
revenue  districts  to  not  exceed  131,  by  a  provision  of  Act  Aug.  15,  1876,  c  287, 
19  Stat  152;  such  reduction  to  take  effect  Sept.  1,  1876,  or  as  soon  there- 
after as  practicable.  A  further  limitation  of  the  number  to  126  was  made  by 
a  provision  of  Act  March  3,  1877,  c.  102,  §  1,  19  Stat  303,  which  was  su- 
perseded by  Act  Aug.  23,  1912,  c.  350,  §  1,  and  Act  July  16.  1914,  c.  141. 
S  1,  38  Stat  475,  post,  §  5844. 

The  Territory  of  Hawaii  was  constituted  a  district  for  the  collection  of  in- 
ternal revenue,  with  a  collector  at  Honolulu,  and  deputy  collectors  in  other 
places  of  the  Islands  as  directed  by  the  Secretary  of  the  Treasury,  by  Act 
April  30,  1900,  c.  339,  S  87,  post,  S  5845. 

Motes  of  Deoisions 

Power  to  change  established  system^  Limitation  of  districts.— The  provision 

The  President,  under  the  authority  of  in  the  second  section   of  Act  July  1, 

Internal  Revenue  Act  July  1,  1862,  c.  1862,  c.  119,  readopted  by  the  seventh 

119,  having  divided  the   United  States  section  of  Act  June  30,  1864,  c  173, 

into  convenient  collection  districts,  the  limiting  the  number  of  internal-revenue 

arrangement  which  he  made  became  a  collection  districts  in  any  state,  is  un- 

part  of  the  system  established  by  the  ^     ^^^^^  ^     ^^e  provision  in  Act  July 

statute,  and  can  be  changed  only  by  the  -«   -iota        oki        ^.i.     •  .       *u    «     • 

law-making    power.       (1863)     10    Op.  i^,  1870,  c.  251,  authorizing  the  Pres^^^ 

Atty   Gen   469  dent,  at  his  discretion,  to  "divide  the 

Consolidation  of  states  to  collect  cot-  States  and  Temtories  respectively  mto 

ton  tax.-/rhe  existing  internal  revenue  convenient  collection  districts   or  alter 

laws  do  not  authorize  the  consolidation  the  same,"  etc     The  restriction  as  to 

of  the  cotton-growing  states  into  a  sin-  the  number  of  such  (fistncts  imposed 

gle  collection   district  for  the  purpose  by  the  former  provision  is  still  m  force, 

of  collecting  the  cotton  tax.     (1866)  12  (1873)  14  Op.  Atty.  Gen.  215. 
Op.  Atty.  Gen.  55. 

§  5844.  (Act  July  16,  1914,  c.  141,  §  1.)     Limit  of  number  of  dis- 
tricts and  collectors. 
On  and  after  October  first,  nineteen  hundred  and  fourteen,  the 
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"whole  number  of  collection  districts  for  the  collection  of  internal 
revenue  and  the  whole  number  of  collectors  of  internal  revenue 
shall  not  exceed  sixty-four.    (38  Stat.  475.) 

This  was  a  provision  of  the  legislative,  ezecative,  and  judicial  appropriation 
act  for  the  fiscal  year  1915,  cited  above. 

It  superseded  provisions  on  the  same  subject  made  by  Act  March  3,  1877, 
c  102,  i  1,  19  Stat.  303,  and  Act  Aug.  23,  1912,  c.  850,  f  1,  37  Stat  381. 
The  number  of  revenue  officers  was  limited  by  a  provision  of  Act  March  3, 
1885,  c.  343,  S  1,  post,  §  5878. 

§  5845.  (Act  April  30,  1900,  c.  339,  §  87.)  Hawaii;  collection  dis- 
trict; collector,  etc. 
The  Territory  of  Hawaii  shall  constitute  a  district  for  the  col- 
lection of  the  internal  revenue  of  the  United  States,  with  a  col- 
lector, whose  office  shall  be  at  Honolulu,  and  deputy  collectors  at 
such  other  places  in  the  several  islands  as  the  Secretary  of  the  Treas- 
ury shall  direct.    (31  Stat.  158.) 

The  section  was  part  of  the  act  to  provide  a  government  for  the  Territory 
of  Hawaii,  cited  above. 

§  5846.  (R.  S.  §  3142.)     Collectors. 

The  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  appoint  for  each  collection-district  a  collector,  who  shall  be 
a  resident  of  the  same.  When  two  or  more  collection-districts  are 
united  by  him,  he  may  designate  from  among  the  existing  officers 
of  such  districts  one  collector  for  the  new  district,  or,  at  his  discre- 
tion, he  may  make  a  new  appointment  of  such  officer  for  said  district. 
Act  July  1,  1862,  c.  119,  §  2,  12  Stat.  433.  Act  June  30,  1864,  c.  173,  f  7, 
13  Stot.  224.    Act  July  14,  1870,  c.  255,  §  18,  16  Stat.  261. 

Notes  of  Dooisloas 

Repeal  of  statute  as  vacating  offices  ment,''  does  not  vacate  the  offices  of  col- 

ef  collectors^— Act  June  30,  1864,  §  173,  lectors  appointed  under  the  earlier  act. 

repealing  most  of  the  provisions  of  Act  Pickering  v.  Day  (Del.  1867)  3  Houst. 

July  1,  1862,  relating  to  internal  rev-  474,  95  Am.  Dec.  291. 

enue,  but  providing  that  "the  officers  Cited    without    definite    application, 

heretofore  appointed  shall  continue  to  King  v.  TJ.  S.  (1878)  99  U.  S.  229,  232, 

hold  the  said  offices  without  reappoint-  25  L.  Ed.  373. 

§  5847.  (R.  S.  §  3143,  as  amended,  Act  March  1,  1879,  c.  125,  §  2.) 

Collectors'  bonds. 
Every  collector,  before  entering  upon  the  duties  of  his  office, 
shall  execute  a  bond  for  such  amount  as  may  be  prescribed  by 
the  Commissioner  of  Internal  Revenue,  under  the  direction  of  the 
Secretary  of  the  Treasury,  with  not  less  than  five  sureties,  to  be 
approved  by  the  Solicitor  of  the  Treasury,  conditioned  that  said 
collector  shall  faithfully  perform  the  duties  of  his  office  according 
to  law,  and  shall  justly  and  faithfully  account  for  and  pay  over  to 
the  United  States,  in  compliance  with  the  order  or  regulations  of 
the  Secretary  of  the  Treasury,  all  public  moneys  which  may  come  into 
his  hands  or  possession;  and  he  shall,  from  time  to  time,  renew, 
strengthen,  and  increase  his  official  bond,  as  the  Secretary  of  the 
Treasury  may  direct,  with  such  further  conditions  as  the  said  com- 
missioner shall  prescribe ;  and  he  shall  execute  a  new  bond  whenever 
required  so  to  do  by  the  Secretary  of  the  Treasury,  with  such  con- 
ditions as  may  be  required  by  law  or  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  with  not  less  than  five  sureties;  which 
new  bond  shall  be  in  lieu  of  any  former  bond  or  bonds  of  such  col- 
lector in  respect  to  all  liabilities  accruing  after  the  date  of  its  ap- 
proval by  the  Solicitor  of  the  Treasury.  Said  bonds  shaJl  be  filed 
in  the  office  of  the  First  Comptroller  of  the  Treasury. 

Act  June  30,  1864,  c.  173,  §  9,  13  Stat.  225.    Act  March  1,  1879,  c.  125,  § 
2,  20  Stat  327. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  "as  the  said  commissioner  shall  prescribe,*'  the  provision  be- 
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ginnintr  with  the  words  "and  he  shall  execute  a  new  bond,**  and  ending  with 
the  words  "approval  by  the  Solicitor  of  the  Treasury/'  which  is  followed  by 
the  provision  of  the  original  section,  "Said  bonds  shall  be  filed  in  the  office  of 
the  First  Comptroller  of  the  Treasury,"  as  set  forth  here,  by  Act  March  1, 
1879,  c.  125,  S  2,  cited  above. 

The  designation  of  the  First  Comptroller  of  the  Treasury,  referred  to  in  the 
last  clause  of  this  section,  was  changed  to  Comptroller  of  the  Treasury,  by  the 
Dockery  Act  of  July  31,  18M,  c  174,  I  4,  ante,  I  402. 

General  provisions  for  the  examination  and  renewal  of  official  bonds  were 
made  by  Act  March  2,  1895,  c  177,  8  5,  ante,  §$  3288-8290. 

Kotes  of  Deoiflloaa 


1.  Necessity  of  bond. 

S.  Form,  requlaitea,  and  validity  of  bond. 

S.  Bzecution  of   bond. 

4.  Liability  of  sureties   in  general 

5.  BmbezElement  by   deputy. 
(L  Moneys   received   for   taxes. 

7.  Charges  for  unaccounted  stamps. 

8.  Payment   of   storekeepers. 

9.  Moneys  paid  to  Informers. 

10.  Refunding   overpayment   by   sureties. 

11.  Lien  in  favor  of  government. 

2X,  Judgment  against  collector  as  binding 

sureties    or   constituting    Hen. 

IS.  Fraudulent  conveyance  by  surety. 

14.  Discharge  of    sureties. 

Ifi.  Action   on   bond— Defense   in  generaL 

11  Set-off. 

17.  Pleading. 

18.  —   Elvidence. 

1».  —   Questions   for  Jury. 

SO.  ^^   Judgment   and    execution. 

1.  Necessity  of  bondd— Act  June  80, 
1864,  providing  that  a  collector  of  the 
internal  revenue,  before  entering  upon 
the  duties  of  his  office,  shall  execute  an 
official  bond,  does  not  apply  to  collec- 
tors appointed  under  a  prior  act,  but 
continued  in  office  under  a  saving  clause 
in  such  prior  act.  Pickering  v.  Day 
(1866)  2  Del.  Ch.  333. 

Act  June  30,  1864,  §  173,  directing 
the  collector  of  internal  revenue  to  ex- 
ecute a  bond  in  an  amount  fixed  by  a 
commissioner  of  internal  revenue,  does 
not  make  the  execution  of  such  a  bond 
by  a  collector  a  condition  precedent  to 
his  authority  to  exercise  the  powers  of 
his  office.  Pickering  v.  Day  (Del.  1867) 
3  HouBt.  474,  95  Am.  Dec.  291. 

2.  Form,  requisites,  and  validity  of 
bond.— Where  a  bond  given  by  the  col- 
lector of  internal  revenue  is  objection- 
able in  form,  a  new  bond  given  by  direc- 
tion of  the  commissioner  of  internal 
revenue  cannot  be  considered  as  having 
been  extorted  by  duress  from  the  col- 
lector and  his  sureties,  contrary  to  the 
statute.  Soule  v.  U.  S.  (1879)  100  U. 
S.  8,  25  L.  Ed.  536. 

Omission  in  a  bond  of  the  place  or 
district  in  which  the  duties  are  to  be 
performed  does  not  render  it  void.  U. 
S.  V.  Jackson  (1881)  104  U.  S.  41,  42, 
26  L.  Ed.  651. 

A  bond  given  to  the  United  States  by 
a  collector  of  internal  revenue,  condi- 
tioned for  the  faithful  performance  of 
their  duties  by  all  deputies  appointed 
by  him,  is  valid  and  enforceable,  al- 
though such  condition  is  not  required  by 
the  statute.  Laffan  v.  U.  S.  (1903)  122 
Fed.  333,  58  C.  C.  A.  495. 

A  bond  given  under  a  statute  is  void 


so  far  as  it  exceeds  the  requirements 
thereof.  Armstrong  v.  U.  S.  (C.  O 
1811)  Fed.  Gas.  No.  549. 

The  addition  of  a  condition  not  spe- 
cifically named  in  the  act,  that  the 
obligor  should  not  be  liable  if  each  and 
every  deputy  appointed  by  the  collectors 
shall  faithfully  execute  all  the  duties 
of  such  deputy  according  to  law,  did  not 
relieve  the  sureties.  Chad  wick  ▼.  U.  S. 
(0.  C.  1880)  3  Fed.  750,  754. 

A  bond  that  the  officer  has  faithfully 
and  truly  discharged  his  duties  is  not 
authorized  under  a  statute  requiring  a 
bond  for  the  true  and  faithful  discharge 
of  duties.  U.  S.  v.  Brown  (D.  C.  1830) 
Fed.  Gas.  No.  14,663. 

See  (1885)  18  Op.  Atty.  Gen.  274. 
holding  that,  where  the  form  of  the 
bond  is  not  prescribed  by  statute,  its 
forfai  may  be  determined  by  the  officer 
whose  duty  it  is  to  approve  the  same. 

3.  Execution  of  bondd— A  collector's 
bond,  accepted  in  the  belief  that  it  had 
been  properly  executed,  held  binding  on 
a  surety  who  signed  the  printed  form 
and  delivered  it  to  the  principal,  with 
authority  to  fill  blanks  and  perfect  the 
instrument.  Butter  v.  U.  S.  (1874)  21 
Wall.  272,  274,  22  L.  Ed.  614. 

The  execution  of  a  collector's  bond 
by  the  sureties  with  the  date  left  blank 
authorizes  the  principal  to  fill  the  blank 
at  his  discretion.  U.  S.  v.  Halsted  (D. 
C.  1872)  Fed.  Gas.  No.  15,287. 

4.  Liabiiity  of  sureties  In  generals 

A  bond  given  by  a  collector  appointed 
to  hold  office  till  the  end  of  the  next 
session  of  the  senate,  and  then  reap- 
pointed with  the  advice  and  consent  of 
the  senate,  is  to  be  restricted,  as  to  the 
liability  of  the  sureties,  to  the  obliga- 
tions created  by  the  collection  acts 
passed  before  the  date  of  the  bond  and 
to  the  term  of  office  under  the  original 
appointment,  not  including  the  term 
under  reappointment.  U.  S.  v.  Kirk- 
patrick  (1824)  9  Wheat.  720,  730,  6 
L.  Ed.  199. 

Under  15  Stat  147,  gauging  fees  to 
be  paid  to  the  collector  of  internal  rev- 
enue by  the  ovmer  or  producer  of  the 
articles  to  be  gauged,  and  to  be  retained 
by  him  until  the  last  day  of  each  month, 
when  they  were  to  be  paid  to  the  offi- 
cers performing  their  duty  at  a  certain 
fixed  rate,  the  sureties  on  the  collector's 
bond  were  liable  on  his  failure  to  ac- 
count to  the  United  States  for  any  ex- 
cess, received  and  not  paid  out,  over 
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such  fixed  rate.    Soule  v.  U.  S.  (1879) 
100  U.  S.  8,  25  L.  Ed.  536. 

The  certificate  of  the  commisBioner 
of  internal  revenue  that  the  collector 
used  due  diligence  to  collect  is  a  condi- 
tion precedent  to  the  allowance  of  the 
credit  on  the  books  of  the  treasury  by 
the  first  comptroller,  before  a  suit  on 
his  bond  is  brought  U.  S.  y.  Kimball 
(1879)  101  U.  S.  726,  25  U  Ed.  835. 

The  sureties  on  an  official  bond  of  an 
internal  revenue  collector  are  liable  for 
taxes  collected  during  the  term  covered 
by  their  bond  upon  assessment  rolls  re- 
covered during  a  prior  term,  or  for 
moneys  or  stamps  on  hand  at  the  ex- 
piration of  a  former  term,  and  remain- 
ing in  possession  of  the  collector  at  the 
besiiming  of  the  new  term,  when  retain- 
ed by  him  as  his  own  successor,  as 
when  received  from  any  other  predeces- 
sor. U.  S.  V.  Stone  (1882)  1  Sup.  Ot 
287.  106  U.  S.  525,  27  L.  Ed.  163. 

An  internal  revenue  collector  is  not 
responsible  for  more  than  ordinary  care 
and  diligence  in  the  collection  of  bonds 
for  duties  placed  in  the  hands  of  an  at- 
torney by  his  predecessor  for  suit  by 
direction  of  the  commissioner  of  rev- 
enue. U.  S.  V.  Snyder  (C.  C.  1825) 
Fed.  Cas.  No.  16,351. 

In  such  case  the  collector  ir  not  bound 
by  a  treasury  statement  charging  him 
with  the  amount  of  such  bonds.    Id. 

An  officer  has  the  right  at  any  time  to 
resign  his  office  without  the  consent  of 
the  president,  and  his  surety  will  not 
be  bound  beyond  the  time  if  the  resigna- 
tion is  received  at  the  proper  depart- 
ment, and  is  to  take  effect  U.  S.  v. 
Wright  (O.  C.  1839)  Fed.  Cas.  No. 
16.775. 

The  ordinary  rule  applies  that  the 
sureties  are  liable  for  the  faithful  per- 
formance of  all  duties  imposed  by  law, 
whether  enacted  previous  or  subsequent 
to  the  bond.  TJ.  S.  v.  McCartney  (C. 
C.  1880)  1  Fed.  104,  106. 

The  bond  of  a  collector  of  internal 
revenue  is  a  bond  for  the  indemnity  of 
the  government  alone,  and  not  for  the 
protection  of  private  persons  who  may 
be  injured  by  the  torts  of  the  principal 
or  his  deputies.  Clark  v.  U.  S.  (1878) 
60  Ga.  156. 

5.  Embezzlenlent  by  deputy.^A  collec- 
tor of  internal  revenue  is  liable  on  his 
bond  for  any  failure  to  account  for  public 
money  or  property  in  his  hands,  from 
whatever  cause,  unless  it  be  the  act  of 
God  or  the  public  enemy;  and  it  is  no 
defense  to  an  action  on  his  bond,  ex- 
pressly conditioned,  in  accordance  with 
the  statute,  for  the  faithful  perform- 
ance of  the  duties  of  the  office  by  him- 
self and  his  deputies,  that  the  money 
sued  for  was  embezzled  by  a  deputy 
without  the  collector's  fault  or  negli- 
gence. Pond  V.  U.  S.  (1901)  111  Fed. 
089,  49  C.  C.  A.  582. 

6.  Moneys  received  for  taxetd— Where 
a  tax  long  past  due  to  the  United  States 
has  been  paid  to  the  collector  of  inter- 
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nal  revenue,  he  and  his  sureties  are 
liable  therefor,  though  the  amount  so 
paid  had  not  been  then  returned  to  the 
assessor's  office  or  passed  upon  by  him, 
nor  had  a  sworn  return  of  the  tax- 
payer been  delivered.  The  tax  so  paid 
is  public  money,  covered  by  the  terms 
of  the  bond.  King  v.  U.  S.  (1878)  99 
U.  S.  229,  25  L.  Ed.  373. 

The  sureties  on  a  collector's  bond 
are  liable  for  the  sum  received  by  a 
collector  under  Act  June  30,  1864,  | 
122,  though  there  was  no  assessment 
or  return  made  of  the  tax.  U,  S.  v. 
Chase  (C.  C.  1875)  Fed.  Cas.  No.  14,- 
788. 

Bond  of  internal  revenue  collector 
not  binding  as  to  collections  previously 
made.  Armstrong  v.  U.  S.  (C.  C.  1811) 
Fed.  Cas.  No.  549. 

Act  June  30,  1864,  §  173,  repealing 
most  of  the  provisions  of  Act  July  1, 
1862,  relating  to  internal  revenue,  but 
providing  that  "the  officers  heretofore 
appointed  shall  continue  to  hold  the 
said  offices  without  reappointment." 
does  not  affect  the  liabilities  of  the 
sureties  on  their  bonds  for  their  fail- 
ure to  account  for  money  collected. 
Pickering  v.  Day  (Del.  1867)  8  Houst 
474,  95  Am.  Dec.  291. 

7.  Charges  for  unaccounted  stamps^— 

A  collector  of  internal  revenue  gave 
bond  September  16,  1864,  with  sure- 
ties, to  the  United  States,  conditioned 
for  the  payment  of  the  money  received 
by  him  for  stamps  sold,  and  the  return 
of  those  not  sold,  which  had  been  or 
might  b3  delivered  to  him  under  Act 
March  3,  1863,  c.  74,  which  had  been 
repealed  by  Act  June  30,  1864.  Held, 
that  the  liability  of  the  sureties  was 
limited  to  the  stamps  delivered  to  him 
before  the  last-mentioned  date.  U.  S. 
V.  Hough  (1880)  103  U.  S.  71,  26  L. 
Ed.  305. 

Sureties  on  a  collector's  bond  are  lia- 
ble for  charges  for  unaccounted  stamps, 
although  the  collector  was  not  liable 
to  account  for  such  stamps  at  the  date 
of  the  bond.  Chadwick  v.  U.  S.  (C.  C. 
1880)  3  Fed.  750,  755. 

8.  Payment  of  storekeepers^— The  of- 
ficial bond  of  a  collector  of  internal  rev- 
enue is  applicable  to  the  payment  of 
certain  storekeepers,  under  an  act  of 
congress  providing  for  the  appointment 
and  payment  of  such  storekeepers,  en- 
acted subsequently  to  the  execution  of 
such  bond.  U.  S.  v.  McCartney  (C.  C. 
1880)  1  Fed.  104,  106. 

9.  Moneys  paid  to  Informers^— Where 

a  forfeiture  is  decreed  in  a  suit  for 
breach  of  internal  revenue  law,  and  de- 
fendant on  a  compromise  pays  a  sum  of 
money  into  court,  and  informers  are 
entitled  to  a  portion  of  the  money,  and 
the  court  makes  a  final  order  of  distri- 
bution, and  issues  checks  to  the  collec- 
tor of  internal  revenue  of  the  district, 
and  no  appeal  is  taken,  and  he  pays  the 
informers  the  amounts  to  which  they 
are  entitled,  he  cannot  be  held  liable 
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on  his  official  bond  for  the  amounts 
80  paid,  whether  the  informers  are 
legally  entitled  thereto  or  not.  U.  S. 
V.  Krum  (C.  C.  1882)  10  Fed.  823. 

10.  Refunding  overpayment  by  sure- 

tleSe^Where  the  sureties  more  than 
make  good  to  the  government  the 
amount  of  the  officer's  defalcation,  the 
overpayment  is  in  the  nature  of  a  mu- 
tual mistake  of  fact,  of  which  he  cannot 
take  advantai»e.  If  the  government  re- 
fund it  to  the  sureties,  no  action  will 
lie  by  the  principal  to  recover  it  as  a 
balance  due  to  him.  Pope  v.  U.  S. 
(1878)  14  Ot  a.  446. 

1 1.  Lien   4n   favor  of  governfflentd— 

There  is  no  lien  in  favor  of  the  United 
States  on  the  property  of  a  collector 
of  internal  revenue  or  of  his  sureties 
from  the  execution  of  his  official  bond, 
or  from  the  date  of  a  default  thereon. 
U.  S.  V.  Ingate  (C.  O.  1891)  48  Fed. 
251. 

12.  Judgment  against  collector  as 
binding  sureties  or  constituting  liend— 
A  judgment  rendered  in  favor  of  the 
United  States  against  a  delinquent  col- 
lector of  the  internal  revenue  in  a  pro- 
ceeding against  him  alone  does  not  bind 
the  sureties  on  his  bond,  nor  constitute 
a  lien  on  their  property.  U.  S.  y.  In- 
gate (C.  C.  1891)  48  Fed.  251. 

13.  Fraudulent  conveyance  by  sure- 
ty^—The  United  States  is  merely  a  sim- 
ple contract  creditor  of  the  sureties  on 
the  official  bond  of  a  collector  of  inter- 
nal revenue,  after  he  has  defaulted,  and 
cannot  sue  to  set  aside  a  fraudulent 
conveyance  by  a  surety  before  judg- 
ment has  been  rendered  against  him. 
U.  S.  V.  Ingate  (C.  C.  1891)  48  Fed. 
251." 

14.  Discharge  of  sureties.— The  sure- 
ties on  a  collector's  bond  are  discharg- 
ed where,  without  their  knowledge,  the 
proper  officers  of  the  treasury  took 
bonds  and  mortgages  on  time  to  secure 
the  payment  of  a  balance  due  from  him. 
U.  S.  V.  HiUegas  (C.  O.  1811)  Fed. 
Cas.  No.  15,366. 

15.  Action  on  bond— Defense  In  gen- 
erals—See, also,  note  under  §  5942,  post 

Though  the  certificate  of  the  commis- 
sioner of  internal  revenue  that  the  col- 
lector used  due  diligence  to  collect  is 
a  condition  precedent  to  the  allowance 
of  a  credit  on  the  books  of  the  treas- 
ury by  the  first  comptroller  before  a 
suit  on  his  bond  is  brought,  it  is  not 
a  condition  precedent  to  a  defense  on 
the  trial.  U.  S.  v.  Kimball  (1879)  101 
U.  S.  726,  25  L.  Ed.  835. 

It  is  not  a  ground  of  defense  by 
the  sureties  on  the  bond  of  a  collector 
of  internal  revenue  to  an  action  for  the 
recovery  of  the  amount  of  defalcations 
of  the  collector  that  officers  of  the 
treasury  department  failed  to  notify  the 
sureties  of  such  defalcations  until  long 
after  they  acquired  knowledge  of  them, 
and  after  the  collector  had  become  in- 
solvent, both  because  Act  Aug.  8,  1888 
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(section  3291,  ante),  while  making  it 
the  duty  of  the  department  to  give 
such  notice  at  once,  expressly  provides 
that  a  failure  to  do  so  shall  not  dis- 
charge the  sureties,  and  for  the  further 
reason  that  under  the  general  princi- 
ples of  law  the  government  ia  not  re- 
sponsible to  others  for  the  laches  or 
wrongful  acts  of  its  officers.  Pond  v. 
U.  S.  (1901)  111  Fed.  989,  49  C.  C. 
A.  582. 

In  an  action  on  a  collector's  bond  on 
account  of  his  breach  of  duty  in  allow- 
ing spirits  to  be  removed  from  a  ware- 
hoase  without  the  furnishing  of  proper 
bonds,  it  is  no  defense  that  he  did  not 
act  corruptly,  but  only  negligently.  U. 
S.  V.  Thorn  (D.  C.  1869)  Fed.  Caa.  No. 
16,493. 

16.  —  8et-off^In  a  suit  on  the  oflS- 
cial  bond  of  a  collector  of  internal  reve- 
nue to  recover  a  balance  due  to  the 
United  States  on  a  settlement  of  his  ac- 
counts, items  of  set-off  for  his  extra 
services  and  expenses  are  properly  ex- 
cluded. Hall  V.  U.  S.  (1875)  91  U.  S. 
659,  23  L.  Ed.  446. 

A  collector  of  internal  revenue  ap- 
pointed under  Act  July  1,  1862  (12 
Stat  432),  is  entitled,  in  a  suit  against 
him  on  his  bond,  brought  to  recover 
public  money  collected  by  him  and  not 
paid  over,  to  have  allowed,  as  a  set-off, 
money  paid  by  him  for  publishing  ad- 
vertisements required  to  be  made  by 
section  19  of  that  act,  if  the  amount  is 
found  to  be  reasonable  and  proper,  al- 
though the  item  was  not  formally  al- 
lowed or  certified  by  the  accounting  of- 
ficers in  the  treasury  department,  or 
otherwise.  U.  S.  v.  Flanders  (1884)  5 
Sup.  Ct.  67,  112  U.  S.  88,  28  L.  Bd. 
630. 

17. Pleading.— In    an    action    of 

debt  on  the  bond  of  a  collector  of  in- 
ternal revenue,  a  replication  to  a  plea 
of  performance  of  the  condition  of  the 
bond,  charging  defendant  with  moneys 
not  collected,  is  bad.  U.  S.  v.  Arthur 
(1809)  9  U.  S.  (5  Cranch)  257,  3  L. 
Ed.  94. 

A  declaration  on  a  tax  collector's 
bond  held  demurrable  for  not  alleging 
of  what  district  he  was  collector.  U. 
S.  V.  Jackson  (1881)  104  U.  S.  41,  26 
L.  Bd.  651. 

Where  the  breach  of  an  official  bond 
alleged  is  the  failure  to  pay  over  or 
account  for  a  certain  sum,  a  derelic* 
tion  of  duty  in  not  collecting  such  sum 
cannot  be  shown.  U.  S.  v.  Glenn  (G. 
C.  1872)   Fed.  Cas.  No.  15.217. 

A  declaration  on  an  official  bond  of  a 
tax  collector  held  insufficient  where 
the  bond  did  not  identify  the  officer's 
district,  the  date  of  his  commission, 
the  sort  of  taxes  he  was  to  collect,  or 
the  date  of  the  statute  under  which  it 
was  given.  U.  S.  v.  Jackson  (C.  C. 
1878)  Fed.  Cas.  No.  15,456. 

18.  —  Evidencew— In  a  suit  on  the 
bond  of  an  internal  revenue  collector 
for  failure  to  turn  over  money  collect- 
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ed,  a  duly-certified  treasury  transcript 
of  his  accounts  was  admissible  in  eyi- 
dence,  though  it  contained  no  dates  as 
to  ^when  the  money  was  collected;  it 
beinc^  certified  to  cover  the  period  of 
hi«  bond.  U.  S.  v.  Hunt  (1881)  105  U. 
S.  183,  26  L.  Ed.  1037. 

In  an  action  against  sureties  on  an 
official  bond  of  an  internal  revenue  col- 
lector, it  -is  competent  for  defendants 
to  show,  by  certified  transcripts  of  the 
books  of  the  treasury  department,  that 
the  balance  charged  against  their  prin- 
cipal upon  the  adjustment  of  his  ac- 
coants,  during  the  period  when  they 
were  liable  for  his  defaults,  had  in 
fact  arisen  by  virtue  of  a  default  dur- 
ing his  prior  term.  U.  S.  v.  Stone 
(1882)  1  Sup.  Ct.  287,  106  U.  S.  525, 
27  Lu  Ed.  163. 

A  judgment  against  a  collector  of  in- 
ternal revenue  and  the  sureties  on  his 
bond,  conditioned  that  he  would  faith- 
fully execute  and  discharge  all  the  du- 
ties of  his  office  according  to  law,  ac- 
count for  and  pay  over  aU  moneys 
which  might  come  into  his  hands,  and 
be  responsible  for  the  acts  of  his  depu- 
ties, is  justified  by  evidence  showing 
that  he  received  certain  stamps  from 
the  government,  for  which  he  failed  to 
account;  and  the  measure  of  recovery 
is  the  face  value  of  such  stamps,  as 
charged  to  him  in  his  account.  Such 
an  action  is  not  one  for  the  conversion 
of  property,  but  one  for  a  breach  of 
ofllcial  duty,  and  Is  governed  by  the 
terms  and  conditions  of  the  bond  and 
the  statutes  which  prescribe  such 
duty;  and  the  government  is  not  re- 
*  quired  to  prove  that  the  stamps  unac- 
counted for  were  sold,  and  the  money 
received  therefor,  even  though  such 
fact  is  unnecessarily  alleged  in  the 
complaint  Pond  v.  U.  S.  (1901)  111 
Fed.  989,  49  C.  O.  A.  582. 

A  statement  of  the  account  of  a  pub- 
lic officer  from  the  books  of  the  Treas- 
ury Department,  properly  certified, 
and  showing  a  balance  due  the  United 
States,  is  sufficient  prima  facie  evi- 
dence of  a  breach  of  his  bond  in  failing 


to  account  for  public  money  or  prop- 
erty. LaflPan  v.  U.  S.  (1903)  122  Fed. 
333,  58  C.  C.  A.  495. 

The  contents  of  a  letter  from  a  col- 
lector of  internal  revenue  to  the  com- 
missioner in  an  action  on  the  collec- 
tor's bond  can  only  be  proved  by  a 
copy  of  the  same  duly  certified  from 
the  treasury  department.  Chadwick  v. 
U.  S.   (C.  C.  1880)  3  Fed.  750. 

A  certified  transcript  of  the  account 
of  a  collector  of  internal  revenue  is  ad- 
missible in  evidence  in  a  separate  ac- 
tion against  his  sureties.    Id. 

The  copy  of  a  collector's  bond  is 
sufficiently  authenticated  by  the  cer- 
tificate of  the  secretary  of  the  treas- 
ury, in  a  suit  upon  the  bond,  where 
the  original  was  in  the  custody  of  that 
department,  and  was  wholly  discon- 
nected from  the  transcript  certified  by 
the  register  of  the  treasury.    Id. 

Evidence  is  admissible,  in  a  suit  up- 
on the  bond  of  an  internal  revenue  col- 
lector, to  show  that  the  collector  re- 
ceived money  to  await  the  result  of  an 
attempt  to  compromise,  and  that  the 
same  was  retained  by  him.     Id. 

19. Questions  for  Jury.— Wheth- 
er an  additional  bond  executed  at  the 
request  of  the  commissioner  was  a 
substitute  or  a  strengthening  bond 
should  he.  left  to  the  jury.  Chadwick 
V.  U.  S.  (0.  0.  1880)  3  Fed.  750,  759. 

20.  ^—  Judgment    and    executlon^^ 

To  support  a  judgment  on  a  collector's 
bond  at  the  return  term,  it  must  ap- 
pear by  the  record  that  the  writ  was 
executed  fourteen  days  before  the  re- 
turn day  according  to  Act  July  11, 
1798,  §  14.  Dobynes  &  Morton  v.  U. 
S.  (1806)  7  U.  S.  (3  Cranch)  241,  2 
L.  Ed.  427. 

On  a  joint  judgment  obtained  against 
all  the  parties  to  the  bond  of  a  reve- 
nue collector,  the  personal  estate  of 
all  liable  to  the  execution  must  be  ex- 
hausted before  the  land  of  any  one  of 
them  can  be  reached.  3  Stat.  83.  U. 
S.  V.  Graves  (C.  O.  1828)  Fed.  Gas. 
No.  15,250. 


§  5848.  (R.  S.  §  3144,  as  amended,  Act  March  1,  1879,  c.  125,  §  2.) 
Collectors  as  disbursing  agents. 
It  shall  be  the  duty  of  collectors  of  internal  revenue  to  act  as  dis- 
bursing agents  of  the  Treasury  for  the  payment  of  all  expenses  of 
collection  of  taxes  and  other  expenditures  for  the  internal-revenue 
service  within  their  respective  districts,  under  regulations  and  in- 
structions from  the  Secretary  of  the  Treasury,  on  giving  good  and 
sufficient  bond,  with  such  sureties,  in  such  form,  and  in  such  penal 
sum,  as  shall  be  prescribed  by  the  First  Comptroller  of  the  Treasury, 
and  approved  by  the  Secretary  of  the  Treasury,  for  the  faithful  per- 
formance of  their  duties  as  such  disbursing  agents ;  but  no  additional 
compensation  shall  be  paid  to  collectors  tor  such  services. 

Act  March  3,  1865,  c.  78,  f  4,  13  Stot.  483.  Act  March  1,  1879.  c.  125,  § 
2,  20  SUt.  328. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  changing 
the  words  at  the  beginning  of  the  section  as  originally  enacted,  "It  shall  be 
the  duty  of  such  collectors  of  internal  revenue  as  may  be  designated  by  the 
Secretary  of  the  Treasury  to  act  as  disbursing  agents,*'  to  read,  "It  shaU  be  the 
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duty  of  collectors  of  internal  reyenue  to  act  as  disbursing  agents,'*  as  set  forth 
here,  by  Act  March  1,  1879,  c  125,  S  2,  cited  above. 

General  provisions  for  the  examination  and  renewal  of  official  bonds  were 
made  by  Act  March  2,  1895,  c.  177,  §  5,  ante,  §S  328fr-3290. 

Notes  of  Deolsions 

Bond  as  disbursing  agent.— A  collec-  collectors    as    disbursing    agents    are 

tor  of  internal  revenue  directed  by  the  kept  in  separate  books  at  the  treasury, 

secretary   of   the   treasury    to   act  as  Sauner  v.  U.  S.  (1881)  17  Ct.  Ca.  39. 
disbursing  agent  must  give  a  bond  as 

such   disbursing    agent   separate   from  Cited    without    definlto    application, 

and  additional  to  his  bond  as  collector,  U.   S.   v.  McCartney    (C.   O.   1880)   1 

and  the  accounts  of  collectors  and  of  Fed.  104. 

(R.  S.  §  3145.  Superseded.) 
This  section  provided  for  the  compensation  of  collectors  by  salaries  and 
commissions,  and  for  the  payment  of  charges  for  advertising,  stationery,  blank 
books,  and  postage,  and  for  further  allowances.  It  was  superseded  by  the  pro- 
visions for  the  same  purposes  made  by  sections  12,  13,  Act  Feb.  8,  1875,  c.  36, 
as  amended  by  Act  March  1,  1879,  c.  125,  §  2,  set  forth  post,  ||  5849,  5850. 
Provisions  for  equalizing  and  reducing  the  aggregate  of  allowances  under  this 
section,  made  by  Act  March  3,  1877,  c.  102,  {  I,  19  Stat.  303,  were  also  su- 
perseded by  said  amendment. 

Cited    without    definite    application,  336,  24  O.  G.  A.  116;  U.  S.  v.  Hall  {C 

See  Hall  v.  U.  S.  (1875)  91  U.  S.  559,  0.  1873)  Fed.  Gas.  No.  15,284;   Patton 

564,  23  L.  Ed.  446;    Folger  v.  U.  S.  v.  U.  S.   (1871)  7  Gt  Gl.  362;    Lan- 

(1880)  103  U.  S.  30,  39,  26  L.  Ed.  364;  dram  ▼.  U.  S.  (1886)  21  Gt  CL  12a 
U.  S.  v.  Dominici  (1897)  78  Fed.  334, 

§  5849.  (Act  Feb.  8,  1875,  c.  36,  §  12,  as  amended.  Act  March  1, 
1879,  c.  125,  §  2.)     Deputy  collectors;    compensation;    allow- 
ances for  collectors'  salaries  and  office  expenses. 
Each  collector  of  internal  revenue  shall  be  authorized  to  ap- 
point, by  an  instrument  in  writing  under  his  hand,  as  many  deputies 
as  he  may  think  proper,  to  be  compensated  for  their  services  by 
such  allowances  as  shall  be  made  by  the  Secretary  of  the  Treas- 
ury, upon  the  recommendation  of  the  Commissioner  of  Internal 
Revenue.    Allowances  shall  also  be  made  in  like  manner  for  sal- 
ary and  office  expenses  of  collectors,  all  of  which  shall  be  in  lieu 
of  the  salary  and  commissions  heretofore  provided  by  law:    Pro- 
vided, however,  That  the  salaries  of  collectors  shall  be  fixed  at  two 
thousand  dollars  each  per  annum  where  the  annual  collections  amount 
to  twenty-five  thousand  dollars  or  less,  and  shall,  by  the  Secretary, 
on  the  recommendation  of  the  Commissioner,  be  graduated  up  to 
the  maximum  limit  of  four  thousand  five  hundred  dollars;  which 
latter  sum  shall  be  allowed  in  all  cases  where  the  collections  amount 
to  one  million  of  dollars  or  upward;   and  the  collector  shall  have 
power  to  revoke  the  appointment  of  any  such  deputy,  giving  such 
notice  thereof  as  the  Commissioner  of  Internal  Revenue  may  pre- 
scribe, and  to  require  and  accept  bonds  or  other  securities  from  any 
deputy;    and  actions  upon  such  bonds  may  be  brought  in  any  ap- 
propriate district  or  circuit  court  of  the  United  States ;   which  courts 
are  hereby  given  jurisdiction  of  such  actions  concurrently  with  the 
courts  of  the  several  States.     Each  such  deputy  shall  have  the  like 
authority  in  every  respect  to  collect  the  taxes  levied  or  assessed 
within  the  portion  of  the  district  assigned  to  him  which  is  by  law  ' 
vested  in  the  collector  himself;   but  each  collector  shall,  in  every 
respect,  be  responsible,  both  to  the  United  States  and  to  individuals, 
as  the  case  may  be,  for  all  moneys  collected,  and  for  every  act  done 
or  neglected  to  be  done,  by  any  of  his  deputies  while  acting  as  such. 
(18  Stat.  309.    20  Stat.  329.) 

This  section  was  part  of  an  act  to  amend  the  laws  relating  to  internal  rev- 
enue, cited  above. 

The  first  part  of  this  section,  as  originally  enacted,  provided  that  '*each  col- 
lector of  internal  revenue  shall  be  authorized  to  appoint,  by  an  instrument  in 
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writing  under  his  hand,  as  many  deputies  as  he  may  think  proper,  to  be  by 
him  compensated  for  their  services,"  etc.  The  words  quoted  were  changed  to 
read  as  set  forth  here  by  amendment  by  Act  March  1,  1879,  c  125,  {  2,  last 
cited  above. 

This  section  and  section  13  of  the  saitae  act,  post,  §  5850,  superseded  pro- 
visions of  R.  S.  §§  3145,  3147,  3148.    See  notes  to  those  sections,  ante. 

Limitations  of  the  number  of  deputy  collectors  to  be  appointed  were  made 
by  a  provision  of  Act  March  3,  1885,  c.  343,  §  1,  post,  §  5878. 

The  detail  of  deputies  in  one  district  for  special  duty  in  other  districts  was 
authorized  by  a  provision  of  Act  April  17,  1900,  c.  192,  §  1,  set  forth  post,  S 
6876. 

The  appointment  of  a  deputy-collector,  to  be  stationed  at  San  Juan,  Porto 
Rico,  was  provided  for,  and  his  duties  in  connection  with  the  payment  of  all 
internal-revenue  taxes  on  articles  of  Porto  Rican  manufacture  coming  into  the 
United  States  by  affixing  stamps  thereto,  were  prescribed,  by  Act  June  29, 
1906,  c.  3613,  set  forth  ante,  §§  3750,  3751. 

Appropriations  for  salaries  and  expenses  of  collectors,  deputy  collectors, 
surveyors,  and  clerks  and  other  employes  in  internal-revenue  offices,  are  made 
in  the  legislative,  executive,  and  judicial  appropriation  acts  for  each  year. 
The  provision  for  the  fiscal  year  1917,  was  by  Act  May  10,  1916,  c.  117,  §  1, 
89  Stat. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts 
are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  com- 
pensation of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by 
an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141, 
i  6,  post,  §  3228a. 

The  ofiicers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established 
and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for 
by  Congress,  by  §  6  of  said  act,  post,  I  3228b. 

Notes  of  Deoisions 


V  Repeal    of  Rev.   St    {  8814. 

2.  Application  of  proviso  in  9  5860. 

S.  Deputies  aa  officers  or  employfe. 

4.  Appointment  and  removal  of  deputies. 

5.  Vacancies  in  offices  of  deputies. 

6.  Bonds    of    deputies— Right   to   require. 

7.    Construction    In    general. 

8.    Liability  of  sureties. 

9.  —   Discharge   from    liability. 
10.  — ^    Actions    on. 

U.  Compensation   of  collectors. 

18.  Compensation    of    deputies   and   allow- 
ances therefor. 

18.  Authority  and  duties  of  deputies. 

1.  Repeal  of  Rev.  St.  §  3314.— R.  S. 
S  3314,  post,  f  6096,  allowing  commis- 
sions to  collectors  of  internal  revenue 
on  taxes  collected  by  the  sale  of  tax- 
paid  spirit  stamps,  was  not  repealed 
by  Act  March  1,  1879,  §  2;  the  in- 
tention of  congress  that  it  should  re- 
main in  force  being  unmistakably  ex- 
pressed by  the  re-enactment  verbatim 
of  section  3314  in  section  5  of  said  act 
of  1879.  U.  S.  V.  Landram  (1886)  6 
S.  Ct.  954,  118  U.  S.  81,  30  L.  Ed.  58. 

2.  Application  of  proviso  in  §  5850. 
—The  proviso  attached  to  Act  Feb.  8, 
1875,  c.  36,  §  13,  by  Act  March  1,  1879 
(20  Stat.  329),  cannot  be  applied  to 
anything  contained  in  that  section.  It 
must  be  regarded  as  independent  leg- 
islation, applicable  to  the  provisions  of 
section  12.  Ryan  v.  U.  S.  (1881)  17 
Ct  CI.  47. 

3.  Deputies  as  oflioera  or  employes. 
—Deputy  collectors  of  internal  revenue 
cannot  be  considered  employes  of  the 
collector.  (1907)  26  Op.  Atty.  Gen. 
363. 


Deputy  collectors  of  internal  revenue 
would  seem  to  be  officers  of  the  Unit- 
ed States,  at  least  in  the  sense  that 
they  are  subject  to  classification  under 
the  civil  service  law;  but  if  not  offi- 
cers, they  are  employes  of  the  United 
States,  and,  considered  as  either,  the 
President  has  the  right  to  include  them 
in  the  competitive  classified  service.    Id. 

4.  Appointment  and  removal  of  dep- 
uties^—Equity  has  no  jurisdiction  to 
restrain  the  collector  of  internal  reve- 
nue from  removing  his  deputies  in  vio- 
lation of  the  rules  promulgated  by  the 
commissioner  of  internal  revenue,  as 
provided  by  R.  S.  §  3148.  Page  v. 
Moffett  (O.  C.  1898)  85  Fed.  88. 

Under  this  section  the  rules  of  the 
commissioner  have  no  such  authority 
as  law  that  a  deputy  collector  can  in- 
voke the  equitable  interference  of  the 
courts  to  restrain  his  removal  in  vio- 
lation of  them.    Id. 

The  power  of  removal  cannot  be  re- 
viewed by  an  appeal  to  the  courts.    Id. 

Section  5854,  post,  seems  to  require 
that  a  deputy  collector  of  internal  rev- 
enue should  be  appointed  by  the  col- 
lector in  commission,  by  an  instrument 
in  writing  under  his  hand.  (1907)  26 
Op.  Atty.  Gen.  363. 

A  newly  appointed  collector  of  inter- 
nal revenue  has  a  legal  right,  upon 
taking  office,  to  drop  from  the  service 
any  deputy  collector  in  commission 
and  to  appoint  deputies  of  his  own  se- 
lection, in  accordance  with  the  rules  of 
the  civil  service  commission.     Id. 

United  States  collectors  of  revenues 
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may  appoint  a  particular  deputy  for  a 
particular  county,  though  his  principal 
district  embraces  other  counties  as 
well.  Schuster  v.  Weissman  (1876)  63 
Mo.  552. 

5.  Vacancies  In  offices  of  deputlesw-« 
A  vacancy  occurring  in  the  office  of 
collector  of  internal  revenue  and  the 
appointment  of  a  successor  would  seem 
to  have  the  effect,  under  section  5854, 
post,  of  vacating  the  offices  of  the 
deputy  coUectors.  (1907)  26  Op.  Atty. 
Gen.  363. 

It  is  the  duty  of  the  newly  appoint- 
ed collector  to  fill  the  offices  thus  va- 
cated, either  by  recommissioning  the 
deputies  in  service  by  an  instrument  in 
writing  given  under  his  hand,  or  by 
selections  either  from  the  eligible  regis- 
ter or  by  transfer  from  other  positions 
in  the  classified  service,  the  precise 
method  to  be  adopted  being  within  the 
administrative  discretion  of  the  col- 
lector.    Id. 

6.  Bonds  of  deputiee— Right  to  ro- 
quirdw— There  is  nothing  in  the  dvil 
service  law  which  in  any  way  interferes 
with  the  right  of  the  collector,  under 
section  12,  Act  Feb.  8,  1876  (18  Stat 
307),  to  require  bonds  of  his  deputies 
payable  to  himself,  for  his  protection 
against  their  neglect,  default,  or  wrong- 
doing.    (1907)  26  Op.  Atty.  Gten.  363. 

7. Construction     in      general.p- 

The  undertaking  of  sureties  on  the 
bonds  of  a  deputy  collector  of  internal 
revenue  must  receive  a  strict  interpre- 
tation, both  as  to  time  and  terms.  Hal- 
sey  V.  Paulison  (1874)  37  N.  J.  Law 
(8  Vroom)  205. 

8. Liability      of      sureties.— The 

payment  of  money  to  a  deputy  collector 
as  a  tax  on  brandy  without  receiving 
stamps  therefor  is  not  a  payment  of 
the  tax;  and,  where  the  collector  con- 
verts the  money  to  his  own  use,  the 
sureties  on  his  bond  are  not  liable 
therefor.  U.  S.  v.  Hermance  (O.  C. 
1878)  Fed.  Gas.  No.  15,355;  Id.  (D. 
O.  1877)  Fed.  Gas.  No.  15,356. 

Act  July  1,  1862,  §  5,  authorizing  a 
collector  to  appoint  deputies  and  to 
require  and  accept  bonds  from  such 
deputies,  does  not  render  such  depu- 
ties or  their  sureties  liable  to  the  pub- 
lic or  to  any  individual  other  than  the 
collector.  Pickering  v.  Day  (Del.  1867) 
3  Houst.  474,  95  Am.  Dec.  291. 

Where  by  the  terms  of  his  bond,  a 
deputy  collector  was  obliged  to  account 
for  all  collections  in  the  collector's  dis- 
trict, including  Jackson  county,  and 
that  county  was,  at  the  date  of  the 
instrument,  known  as  "division  1,"  and 
it  was  afterwards  divided  into  two  dis- 
tricts for  assessment,  such  partition 
was  held  not  to  impair  the  liability  of 
the  sureties  of  the  deputy  for  his 
breaches  of  the  bond.  Schuster  v. 
Weissman   (1876)   63  Mo.  552. 

The  sureties  of  a  deputy  United 
States    collector    are    responsible    for 
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taxes  assessed  in  the  county  for  which 
he  is  appointed,  though  coUected  from 
persons  residing  outside  of  the  county. 

Id.      ' 

9. Discharge     from     llabilityw— 

Mere  neglect  of  an  internal  revenue 
collector  to  comply  with  the  laws  and 
regulations  requiring  him  to  frequently 
examine  and  verify  the  accounts  of  his 
deputy,  and  see  that  he  faithfully  dis- 
charges his  duty,  will  not  release  the 
sureties  on  the  deputy's  official  bond 
from  liability  for  defalcations,  which  a 
strict  performance  of  these  duties 
might  have  prevented.  Williams  v.  Ly- 
man (1898)  88  Fed.  237,  31  C.  C.  A. 
511. 

Mere  negligence  or  failure  of  the 
obligee  in  an  official  bond,  in  the  dis- 
charge of  some  duty  to  a  third  party 
or  in  enforcing  compliance  with  its 
condition,  will  not  release  the  sureties. 
Id. 

The  mere  fact  that  a  collector  of  in- 
ternal revenue  failed  to  discharge  his 
deputy  immediately  on  discovering  that 
he  was  a  defaulter  does  not  discharge 
the  deputy's  surety  from  liability  to 
the  collector.  Pickering  y.  Day  (DeL 
1867)  3  Houst  474,  95  Am.  Dec  29L 

A  collector  of  internal  revenue,  con- 
senting to  the  use  of  public  funds  by 
his  deputy  in  his  private  business  of 
speculating  in  grain,  is  thereby  guilty 
of  such  fraud  on  his  deputy's  sureties 
as  to  discharge  them  from  liability  to 
the  collector,  occasioned  by  the  deputy's 
failure  to  account  for  such  funds.    Id. 

10. Actions  on^In  an  action  %j 

a  district  collector  of  internal  revenue 
against  the  deputy  and  the  sureties  on 
his  official  bond  for  moneys  received  by 
such  deputy  ex  officio,  it  is  not  a  good 
defense  that  the  money  received  by 
him  was  for  taxes  not  levied,  and  not 
due  at  the  time  paid  to  him,  coming 
into  his  hands  by  virtue  of  his  of&ce. 
He  is  bound  to  pay  over  the  same  to 
the  collector.  FuUer  v.  Calkins  (1867) 
22  Iowa,  301. 

A  district  collector  of  internal  reve- 
nue may  recover  against  a  deputy  and 
the  sureties  in  his  official  bond,  in  an 
action  thereon,  for  moneys  received  by 
such  deputy  ex  officio,  without  first 
showing  that  he  has  paid  over  to  the 
government  the  amount  for  which  he 
brings   suit     Id. 

In  an  action  brought  by  a  collector  of 
internal  revenue  upon  a  bond  given  by 
his  deputy,  as  such,  the  appointment 
of  such  deputy  should  be  averred;  the 
recital  of  such  appointment,  in  a  copy 
of  the  bond  set  out  in  the  pleadings, 
is  not  a  sufficient  allegation  of  such 
appointment.  Hall  v.  Williams  (1868) 
13  Minn.  260  (Gil.  242). 

II.  Compensation      of      ooliectore^ 

The  secretary  of  the  treasury  may  fi* 
the  amount  of  an  extra  allowance  of 
a  collector  of  internal  revenue  in  ad- 
vance of  the  services  rendered.    U*  ^- 
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V.  Morgan  (1879)  131  U.  S.  (Append.) 
dxiv,  25  L,  Ed.  519. 

An  adjusted  account  of  an  internal 
revenue  collector  at  the  treasury,  show- 
ins  the  amount  finally  allowed  as  ex- 
tra compensation,  is  conclusive.     Id. 

A  person  appointed  and  commission- 
ed as  a  collector  of  internal  revenue, 
under  the  act  of  July  1,  1862  (12  Stat. 
432),  is  entitled  to  the  compensation, 
provided  for  by  section  34  of  that  act, 
of  a  percentage  commission  to  be  com- 
puted on  the  moneys  accounted  for  and 
paid  over  by  him,  from  the  time  he 
enters  on  the  duties  of  his  office  and 
his  services  are  accepted,  and  not  mere- 
ly from  the  time  he  takes  the  oath  of 
office  and  files  his  official  bond.  U.  S. 
V.  Flanders  (1884)  6  Sup.  Ct  67,  112 
U.  S.  88.  28  L.  Ed.  630. 

12.  Compensation  of  deputies  and 
aliowaaoos  therefor^Where  the  sec- 
retary of  the  treasury  made  such 
allowance  as  he  saw  fit  to  a  collector 
for  the  payment  of  deputies,  and  the 
collector  appointed  them  and  paid  them, 
and  the  treasury  had  no  accounts  with 
them,  no  privity  existed  between  them 
and  the  government.'  Hemdon  y.  U.  S. 
(1879)  15  Ct  CL  446. 

Prior  to  Act  March  1,  1879,  §  2,  20 
Stat  329,  deputy  collectors  of  internal 
revenue  were  employes  of  the  collector 
by  whom  they  were  appointed  and  com- 
pensated, and  the  government  was  not 
liable  to  them  for  their  services.    Id. 

The  secretary  of  the  treasury  may 
prescribe  the  compensation  to  be  allow- 
ed to  deputy  collectors  of  internal  rev- 
enue either  by  regulations  or  instruc- 
tions. Landram  v.  U.  S.  (1880)  16  Ot 
CI.  74. 

An  allowance  for  the  salary  of  a 
deputy  collector,  made  by  the  secre- 
tary of  the  treasury,  unimpeached  for 
fraud  or  mistake,  is  binding  upon  the 
government  and  upon  the  courts.  Ryan 
V.  U.  S.  (1881)  17  Ct  CI.  47. 

The  power  of  the  secretary  to  make 
such  allowances  is  unlimited  as  to  time, 
unless  it  be  limited  by  the  proviso  at- 
tached to  Act  Feb.  8,  1875,  c.  36,  I 
13,  by  Act  March  1,  1879  (20  Stot 
329),  which  prohibits  certain  allow- 
ances "if  more  than  one  year  has 
elapsed  since  the  close  of  the  fiscal 
year  in  which  the  services  were  ren- 
dered."   Id. 

13.  Authority  and  duties  of  deputies. 

—See,  also,  notes  under  §  5889,  post 


A  deputy  is  authorized  to  act  as  such 
when  his  commission  has  been  signed 
and  placed  in  the  mail,  and  he  is  noti- 
fied thereof  by  telegram.  U.  S.  v. 
Sykes  (D.  C.  1893)  58  Fed.  1000. 

The  revenue  act  provides  that  deputy 
collectors  should  have  the  same  au- 
thority in  every  respect  to  collect  the 
duties  and  taxes  levied  and  assessed  as 
the  collector  himself,  and  that  in  case 
of  sickness  or  temporary  disability  of 
a  collector  the  duties  may  devolve  on 
one  of  the  deputies.  Held  that,  during 
the  sickness  or  temporary  disability 
of  the  collector,  the  deputy  collector 
could  exercise  his  power  of  stamping 
unstamped  instruments.  Deskin  v. 
Graham  (1866)  19  Iowa,  553. 

The  exercise  of  such  power  affords 
a  presumption  of  such  disability,  in  the 
absence  of  afBrmative  evidence  to  the 
contrary.    Id, 

A  deputy  collector  has  no  power,  ex- 
cept by  special  authority  of  the  col- 
lector, to  remit  penalties  and  stamp 
instruments  left  unstamped  by  mistake. 
Brown  v.  Crandal  (1867)  23  Iowa,  112; 
McAfferty  v.  Hale  (1868)  24  Iowa,  355. 

The  authority  of  a,  deputy  to  stamp 
unstamped  instruments  will  not  be  pre- 
sumed from  the  mere  stamping  of  the 
instrument,  when  the  certificate  of  the 
deputy  thereto  is  not  authenticated  by 
the  collector's  seal.  City  of  Musca- 
tine V.  Stememan  (1871)  30  Iowa,  526, 
6  Am.  Rep.  685. 

A  deputy  has  no  power  to  stamp  in- 
struments left  unstamped  by  inadver- 
tence or  mistake,  except  when,  in  case 
of  sickness  or  inability  of  the  collector, 
he  acts  by  special  authority  in  his 
place.    Id. 

A  deputy  collector  of  the  duty  on  car- 
riages made  a  distress  under  Act  Dec. 
15,  1814,  §  4,  and,  contrary  to  law,  sold 
it  at  auction  for  less  than  one-half  of 
its  value,  within  two  hours  after  the 
seizure  and  without  giving  public  no- 
tice of  the  time  of  sale.  Held  that,  in 
making  such  illegal  sale,  he  was  a  tres- 
passer ab  initio  and  liable  for  dam- 
ages. Blake  v.  Johnson  (1817)  1  N. 
H.  91. 

A  deputy  collector  of  the  direct  tax, 
appointed  under  Act  July  22,  1813, 
providing  for  the  collection  of  internal 
taxes,  was  not  authorized  to  collect  the 
taxes  imposed  by  the  acts  of  subsequent 
years  without  a  new  appointment  and 
quaUfication.  Preble  v.  Young  (1827) 
4  Me.  (4  GreenL)  431. 

§  5850.  (Act  Feb.  8,  1875,  c.  36,  §  13,  as  amended,  Act  March  1, 
1879,  c.  125,  §  2.)  Allowances  for  collectors'  expenses. 
There  shall  be  further  paid,  after  the  account  thereof  has  been 
rendered  to  and  approved  by  the  proper  officers  of  the  Treasury, 
to  each  collector,  his  necessary  and  reasonable  charges  for  ad- 
vertising, stationery,  and  blank  books  used  in  the  performance  of 
his  official  duties,  and  for  postage  actually  paid  on  letters  and  doc- 
uments received  or  sent  and  exclusively  relating  to  official  business, 
but  no  such  account  shall  be  approved  or  allowed  unless  it  states 
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the  date  and  the  particular  items  of  every  such  expenditure,  and 
shall  be  verified  by  the  oath  of  the  collector;  Provided,  That  the 
Secretary  of  the  Treasury,  on  the  recommendation  of  the  Ccwnmis- 
sioner  of  Internal  Revenue,  be  authorized  to  make  such  further  al- 
lowances, from  time  to  time,  as  may  be  reasonable,  in  cases  in  which, 
from  the  territorial  extent  of  the  district,  or  from  the  amount  of  in- 
ternal duties  collected,  it  may  seem  just  to  make  such  allowances; 
but  no  such  allowance  shall  be  made  if  more  than  one  year  has 
elapsed  since  the  close  of  the  fiscal  year  in  which  the  services  were 
rendered.  But  the  total  net  compensation  of  a  collector  shall  not  in 
any  case  exceed  four  thousand  five  hundred  dollars  a  year;  and  no 
collector  shall  be  entitled  to  any  portion  of  the  salary  pertaining  to 
the  office  unless  such  collector  shall  have  been  confirmed  by  the 
Senate,  except  in  cases  of  commissions  to  fill  vacancies  occurring 
during  the  recess  of  the  Senate.    (18  Stat.  309.    20  Stat.  330.) 

This  section  was  part  of  the  act  to  amend  the  laws  relating  to  internal  rev- 
enue, cited  above. 

This  section,  as  originally  enacted,  was  amended,  by  substituting  for  the 
words  "except  within  one  year  after  such  services  are  rendered,**  the  words 
"if  more  than  one  year  has  elapsed  since  the  close  of  the  fiscal  year  in  which 
the  services  were  rendered,**  and  by  substituting  for  the  words  "which  may 
have  happened  by  death  or  resignation**  the  word  "occurring,"  making  the  sec- 
tion read  as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  §  2,  last  cited  above. 
This  section  superseded  part  of  the  provisions  of  R.  S.  I  3145.  See  note  to 
that  section,  ante,  following  §  584S. 

Notes  of  Deoislons 

Power  and  discretion  of  secretary  of  lector  a  reimbnrsement  of  the  ezpens- 

the  treasury  as  to  allowances.— Addi-  es  of  his  office.     In  such  a  case  the 

tional  allowances  could  not  be  made  by  order  for  reimbursement  stood,  and  the 

the  accounting  officers  of  the  treasury,  collector  might  maintain  his  action  to 

unless  previously  approved  by  the  sec-  recover  the  amount  of  salary  withheld 

retary,    under    the    second    proviso    of  by  the  treasury  on  the  final  settlement 

section  25,  Act  June  30,  1864   (B.  S.  of    his    accounts.      Pattoa    v.    U.    8. 

i  8145).    Hall  V.  U.  S.  (1875)  91  U.  S.  (1870)  7  Ct.  01.  362. 

559,  564,  23  L.  Ed.  446.  The  power  of  the  secretary  to  make 

The    discretion   of  the   secretary   of  such  allowances  is  unlimited  as  to  time, 

the   treasury  in  making  additional  al-  unless  it  be  limited  by  the  proviso  at- 

lowances   to  collectors    (Act  June   30,  tached  to  Act  Feb.  8,   1875,   c.  36,  | 

1864,  i  25)  cannot  be  judicially  revis-  13,   by  Act  March   1,   1879    (20   Stat 

ed.     U.  S.  V.  Hall  (C.  C.  1873)  Fed.  329),    which    prohibiU    certain    allow- 

Cas.  No.  15,284.  ances    "if    more    than    one    year    has 

Under  Internal  Revenue  Act  June  30,  elapsed   since    the   close    of   the  fiscal 

1864,  c.  173,  §  25,  13  Stat.  231  (R.  S.  year  in  which  the   services  were  ren- 

§  3145),  the  Secretary  of  the  Treasury  dered.**     Ryan  v.  U.  S.   (1881)   17  CL 

might  make  further  allowances  of  com-  CL  47. 

pensation  to  collectors,  and  it  rested  The  proviso  attached  to  Act  Feb.  8, 
wholly  in  his  discretion  to  do  so;  but  1875,  c.  36,  §  13,  by  Act  March  1,  1879 
when  he  had  exercised  that  discretion,  (20  Stat.  329),  cannot  be  applied  to 
and  the  increased  salary  had  been  paid  anything  contained  in  that  section.  It 
to  the  collector,  he  had  no  legal  right  must  be  regarded  as  independent  leg- 
to  exact  a  return  of  any  portion  of  it  islation,  applicable  to  the  provisions 
as  a  condition  to  allowing  to  the  col-  of  section  12.     Id. 

§  5851.  (R.  S.  §  3146.)     Accounts  of  collectors  adjusted  according 
to  fiscal  year. 

In  adjusting  the  accounts  of  collectors,  accruing  after  June  thirti- 
eth, eighteen  hundred  and  sixty-four,  and  in  the  payment  of  their 
compensation  for  services,  the  fiscal  year  of  the  Treasury  shall  be 
observed. 

Act  July  13,  1866.  c.  184,  S  9,  14  Stat.  106. 

§  5852.  (Act  April  17,  1900,  c.  192,  §  1.)     DetaU  of  deputy  col- 
lectors for  special  duty  in  other  districts. 
The  Commissioner  of  Internal  Revenue  is  authorized  to  detail  dep- 
uty collectors  of  internal  revenue  in  one  district  for  special  duty  in 
other  districts,  and  the  deputy  collectors  so  detailed  shall  be  paid  by 
the  collector  of  internal  revenue  and  disbursing  agent  for  the  district 
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for  which  they  are  appointed  and  for  which  the  allowance  for  their 
salary  and  expenses  is  made,  the  same  as  if  all  their  services  had  been 
performed  and  expenses  incurred  in  that  district.     (31  Stat.  107.) 

This  was  a  proyision  annexed  to  an  appropriation  for  salaries  and  expenses 
of  collectors,  deputy  collectors,  etc.,  in  the  legislative,  executive,  and  judicial 
appropriation  act  for  the  fiscal  year  1901,  cited  above. 

The  detail  in  like  manner  of  gangers,  storekeeper-gauges,  and  storekeepers, 
appointed  in  one  district,  for  duty  in  other  districts,  was  authorized  by  fur- 
ther provisions  of  the  same  act,  post,  f  5876. 

§  5853.  (R.  S.  §  3147.)     Certificate  as  to  reports  before  pa3mient 
to  collector. 

No  payment  shall  be  made  to  collectors,  on  account  of  salaries  or 
commissions,  without  the  certificate  of  the  Commissioner  of  Internal 
Revenue  that  all  reports  required  by  law  or  regulation  have  been  re- 
ceived, or  that  a  satisfactory  explanation  has  been  rendered  to  him 
of  the  cause  of  delay. 

Act  June  30,  1804,  ca73,  |  26,  13  Stat.  232.  Act  July  13,  1866,  c.  184,  § 
9,  14  Stat.  106. 

Provisions  of  this  section  preceding  those  set  forth  here  authorized  apportion- 
ment of  commissions  due,  in  consequence  of  a  new  appointment,  to  more  than 
one  collector  within  the  same  year.  It  was  rendered  inoperative  by  the  pro- 
Tision  for  allowances  for  salary,  etc.,  in  lieu  of  salary  and  commissions  pre- 
Tiously  provided  for  made  by  Act  Feb.  8,  1875,  c.  36,  S  12,  as  amended  by  Act 
March  1,  1879,  c.  125,  §  2,  ante,  §  5849. 

(R.  S.  §  3148.     Superseded.) 
This  section  provided  for  the  appointment,  etc.,  of  deputy  collectors.     It 
was  superseded  by  other  provisions  for  the  same  purpose  made  by  Act  Feb. 
8,  1875,  c.  36,  §  12,  as  amended  by  Act  March  1,  1879,  c.  125,  §  2,  ante,  S  5849. 

Cited  without  definite  application,  U.  S.  (C.  G.  1880)  3  Fed.  750;  U.  S. 
See  U.  S.  V.  Farden  (1878)  99  U.  S.  v.  Patrick  (C.  O.  1893)  64  Fed.  338, 
10,    16,  25  L.   Ed.   267;    Chadwlck  v.      344. 

§  5854.  (JR.  S.  §  3149,  as  amended,  Act  March  1,  1879,  c.  125,  § 
2.)     Disability  or  vacancy  in  office  of  collector. 

In  case  of  the  sickness  or  absence  of  a  collector,  or  in  case  of  his 
temporary  disability  to  discharge  his  duties,  they  shall  devolve  upon 
his  senior  deputy,  unless  he  shall  have  devolved  them  upon  another 
of  his  deputies ;  and  for  the  official  acts  or  defaults  of  such  deputies 
the  collector  and  his  sureties  shall  be  held  responsible  to  the  United 
States. 

In  case  of  a  vacancy  occurring  in  the  office  of  collector,  the  deputies 
of  such  collector  shall  continue  to  act  until  his  successor  is  appoint- 
ed ;  and  until  a  successor  is  appointed,  the  deputy  of  such  collector 
senior  in  service  shall  discharge  all  the  duties  of  collector,  and  also 
the  duties  of  disbursing  agent ;  and  of  two  or  more  deputies  appoint- 
ed on  the  same  day,  the  one  residing  nearest  the  residence  of  the 
collector  when  the  vacancy  occurred  shall  discharge  the  said  duties 
until  another  collector  is  appointed.  When  it  appears  to  the  Secre- 
tary of  the  Treasury  that  the  interest  of  the  government  so  requires, 
he  may,  by  his  order,  direct  the  said  duties  to  be  performed  by  such 
other  one  of  the  said  deputies  as  he  may  designate.  For  the  official 
acts  and  defaults  of  the  deputy  upon  whom  said  duties  are  devolved, 
reipedy  shall  be  had  on  the  official  bond  of  the  collector,  as  in  other 
cases ;  and  for  the  official  acts  and  defaults  of  such  deputy  as  acting 
disbursing  agent,  remedy  shall  be  had  on  the  official  bond  of  the 
collector  as  disbursing  agent.  And  any  bond  or  security  taken  from 
a  deputy  by  a  collector,  pursuant  to  section  twelve  of  "An  act  to 
amend  existing  customs  and  internal-revenue  laws,  and  for  other 
purposes/'  approved  February  eighth,  eighteen  hundred  and  seventy- 
five,  shall  be  available  to  his  legal  representatives  and  sureties  to 
indemnify  them  for  loss  or  damage  accruing  from  any  act  or  omis- 

(6905) 


§  6854 


INTERNAL  REVENUB 


(Tit  35 


sion  of  duty  by  the  deputy  so  continuing  or  succeeding  to  the  duties 

of  such  collector. 

Act  June  30,  1864,  c.  173,  S§  39,  40,  13  Stat  238.  Act  March  3,  1865,  c. 
78,  §  1,  13  Stat  471.  Act  March  2,  1867,  c  169,  f  9,  14  Stat  473.  Act 
March  1,  1879,  c  125,  {  2,  20  SUt.  328. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  principally 
by  changing  the  provision  at  the  beginning  of  the  section  as  originally  en- 
acted, that,  "In  case  of  the  sickness  of  a  collector  or  of  his  temporary  disa- 
bility to  discharge  his  duties  they  may  be  devolved  by  him  upon  one  of  his 
deputies,'*  to  read,  '*In  case  of  the  sickness  or  absence  of  a  collector,  or  in 
case  of  his  temporary  disability  to  discharge  his  duties,  they  shall  devolve  upon 
bis  senior  deputy,  unless  he  shall  have  devolved  them  upon  another  of  his 
deputies" ;  by  inserting,  after  the  words  "shall  discharge  all  the  duties  of  col- 
lector," the  words,  "and  also  the  duties  of  disbursing  agent" ;  by  omitting  the 
words,  "Provided  that,"  before  the  words,  "When  it  appears  to  the  Secretary 
of  the  Treasury" ;  by  changing  the  provision  of  the  original  section,  **For  the 
official  acts  and  defaults  of  such  senior  deputy,  remedy  shall  be  had  on  the 
official  bond  of  the  collector,  as  in  other  cases,"  to  read,  "For  the  official  acts 
and  defaults  of  the  deputy  upon  whom  said  duties  are  devolved  remedy  shall 
be  bad  on  the  official  bond  of  the  collector,  as  in  other  cases ;  and  for  the 
official  acts  and  defaults  of  such  deputy  as  acting  disbursing  agent,  remedy 
shall  be  had  on  the  official  bond  of  the  collector  as  disbursing  agent**;  and 
by  changing  the  words  in  the  last  provision,  "pursuant  to  the  preceding  sec- 
tion," to  "pursuant  to  section  twelve  of  'An  act  to  amend  existing  customs  and 
internal-revenue  laws,  and  for  other  purposes,'  approved  February  eighth, 
eighteen  hundred  and  seventy-five,"  as  set  forth  here,  by  Act  March  1,  1879, 
c.  125,  §  2,  cited  above. 

Section  12  of  Act  Feb.  8,  1875,  mentioned  in  this  section,  is  set  forth  ante,  | 
5849. 

Notes  of  Decisioas 


8utpen8lon  of  oolleotor  as  creating 
vai)ancy.p-Where  a  supervisor  of  in- 
ternal revenue  suspends  a  collector  for 
fraud  and  the  Secretary  of  the  Treas- 
ury recognizes  the  suspension  and  des- 
ignates a  deputy  to  act  as  collector 
"vice  F.  W.,  the  collector,  suspended," 
there  is  a  vacancy  in  the  office  and 
the  deputy  will  be  entitled  to  the  com- 
pensation of  a  collector.  Farden  y. 
U.  S.   (1877)   13  Ct  CL  347. 

Effect  of  vacancy  in  oflioe  and  ap- 
pointment of  successor^— A  vacancy  oc- 
curring in  the  office  of  collector  of  in- 
ternal revenue  and  the  appointment  of 
a  successor  would  seem  to  have  the 
effect,  under  this  section,  of  vacating 
the  offices  of  the  deputy  collectors. 
(1907)  26  Op.  Atty.  Gen.  363. 

Appointment  of  deputies^— It  is  the 

duty  of  the  newly  appointed  collector 
to  fill  the  offices  thus  vacated,  either 
by  recommissioning  the  deputies  in 
service  by  an  instrument  in  writing 
given  under  his  hand,  or  by  selections 
either  from  the  eligible  register  or  by 
transfer  from  other  positions  in  the 
classified  service,  the  precise  method 
to  be  adopted  being  within  the  admin- 
istrative discretion  of  the  collector. 
(1907)   26  Op.  Atty.  Gen.  363. 

Deputies  should  be  appointed  by.  col- 
lector by  an  instrument  in  writing,  and 
this  section  seems  to  require  that  a 
deputy  collector  of  internal  revenue 
should  be  appointed  by  the  collector 
in  commission,  by  an  instrumennt  in 
writing  under  his  hand.     Id. 

Sickness  or  disability  of  collector.— 

The  revenue  act  provides  that  deputy 
collectors  should  have  the  same  au- 
thority in  every  respect  to  collect  the 
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duties  and  taxes  levied  and  assessed 
as  the  collector  himself,  and  that  in 
case  of  sickness  or  temporary  disa- 
bility of  a  collector  the  duties  may 
devolve  on  one  of  the  deputies.  Held 
that,  during  the  sickness  or  temporary 
disability  of  the  collector,  the  deputy 
collector  could  exercise  his  power  of 
stamping  unstamped  instruments. 
Deskin  v.  Graham  (1866)  19  Iowa, 
553. 

The  exercise  of  such  power  affords 
a  presumption  of  such  disability,  in 
the  absence  of  affirmative  evidence  to 
the  contrary.     Id. 

The  deputy  collector  of  internal  rev- 
enue has  no  power  to  stamp  instru- 
ments left  unstamped  by  inadvertence 
or  mistake,  except  when,  in  case  of 
sickness  or  inability  of  the  collector, 
he  acts  by  special  authority  in  his 
place.  City  of  Muscatine  y.  Sterne- 
man  (1871)  80  Iowa,  526,  6  Am.  Dec. 
665. 

Power  of  oolleotor  after  renovali^ 

A  collector  of  internal  revenue,  after 
removal  from  office,  has  no  power  to 
collect  the  duties  outstanding  at  the 
time  of  his  removal,  and  which  had 
accrued  while  he  remained  in  office,  but 
the  power  and  duty  devolve  on  his 
successor.  Streshley  v.  U.  S.  (1807) 
8  U.  S.  (4  Cranch)  169,  2  L.  Bd.  584. 

Liability  of  acting  coiiector  for  pubiie 
moneys— An  acting  collector  of  internal 
revenue  is  liable  for  whatever  public 
money  he  personally  took  and  appro- 
priated to  his  own  use.  Hiland  v.  U.  S. 
(1885)    20  Ct  01.  410. 

Cited    without    definite    applioatioa, 

U  S.  V.  Farden  (1878)  99  U.  S.  10.  18, 
25  L.  Bd.  267;  Pond  v.  U.  S.  (1901) 
111  Fed.  989,  49  0.  a  A.  682. 
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§  5855.  (R.  S.  §  3150.)     Deputy  collector,  when  entitled  to  collec- 
tor's salary. 

Any  deputy  collector  who  has  performed  or  may  perform,  under 
authority  of  law,  the  duties  of  any  collector  in  consequence  of  a 
vacancy  in  the  office  of  said  collector,  shall  be  entitled  to  receive 
the  salary  and  commissions  allowed  by  law  to  such  collector,  or  the 
allowance  in  lieu  of  said  salary  and  commissions  allowed  by  the 
Secretary  of  the  Treasury  to  such  collector,  and  the  Secretary  of  the 
Treasury  may  make  to  such  deputy  collector  such  allowance  in  lieu 
of  salary  and  commissions  as  he  might  lawfully  make  to  such  col- 
lector. And  such  deputy  shall  not  be  debarred  from  receiving  such 
salary  and  commissions,  or  allowances  in  lieu  thereof,  by  reason  of 
the  holding  of  another  Federal  office  by  said  collector '  during  the 
time  for  which  such  deputy  acts  as  collector.  But  all  payments  to 
such  deputy  collector  shall  be  upon  duly  audited  vouchers. 

Act  March  1,  1869,  c.  57,  f  1,  15  Stat  2S2.  Act  July  1,  1870,  c  187,  16 
Stat  179. 

Subsequent  proyisions  relatiug  to  allowances  for  compensation  of  deputy  col- 
lectors and  for  collectors*  salaries  and  expenses  were  made  by  Act  Feb.  8, 
1875,  c.  36,  SI  12,  13,  as  amended  by  Act  March  1,  1879,  c  125,  8  2,  ante,  U 
5849,  5850. 

Notes  of  Dedisloas 

Where  a  collector  was  snapended  for 
alleged  fraud  and  the  deputy  was  acting, 
the  deputy  was  not  to  be  deprived  of  the 
salary  by  virtue  of  the  first  section  of 
the  original  act  providing  that  no  such 
payment  should  be  made  where  the 
collector  had  received  or  was  entitled 
to  receive  the  compensation,  even  if 
such  provision  is  not  repealed.  The 
better  opinion  is  that  that  provision 
is  not  in  force.  It  was  left  out  of  the 
act  passed  the  next  year  to  define  the 
true  intent  of  the  provision  and  is  not 
contained  in  section  3150.    Id. 

Where  the  Secretary  of  the  Treasury 
directs  a  deputy  collector  of  internal 
revenue  to  perform  the  duties  of  col- 
lector, "vice  F.  W.,  suspended,**  the 
person  so  designated  is  entitled  to  the 
compensation  of  a  collector  under  this 
section.  Farden  y.  U.  S.  (1877)  13 
Ct  CL  347. 


Repeal  of  former  statutew— Act  March 

1,  1869  (15  Stat  282),  precluding  a 
deputy  collector  of  internal  revenue  in 
any  case  from  receiving  the  compensa- 
tion to  which  the  collector  is  entitled 
for  services  rendered  during  a  period 
for  which  the  collector  is  entitled  to 
compensation,  is  repealed  by  Act  July 
1,  1870  (16  Stat  179),  relating  to  the 
compensation  of  such  officers  and  omit- 
ting such  provision.  U.  S.  v.  Farden 
(1878)  99  U.  S.  10.  25  li.  Bd.  267. 

Compensation  of  deputy  on  auspen- 
tlon  of  oolleotor^Act  March  1,  1869 
(15  Stat  282),  precluding  a  deputy 
coUector  of  internal  revenue  from  re- 
ceiving compensation  as  collector  while 
the  collector  is  entitled  to  compensa- 
tion for  his  services,  does  not  preclude 
a  deputy  collector  from  receiving  such 
compensation  for  acting  as  collector 
while  the  collector  is  suspended  for 
fraud.  U.  S.  v.  Farden  (1878)  99  U. 
S.  10,  25  L.  Ed.  267. 

A  deputy  internal  revenue  collector, 
appointed  to  assume  the  duties  of  a 
collector  until  some  person  is  appoint- 
ed and  qualified  for  the  office,  is  en- 
titled to  compensation  so  long  as  he 
discharges  the  duties  of  the  office,  and 
untU  a  person  appointed  takes  posses- 
sion of  the  office,  though  such  person 
takes  the  oath  and  gives  the  required 
bond  several  days  before  taking  pos- 
session of  the  office.    Id. 

The  suspension  of  a  cbllector  by  the 
supervisor  of  internal  revenue,  on  the 
ground  of  alleged  fraud,  and  the  ac- 
tion of  the  secretary  of  the  treasury 
directing  a  deputy  to  continue  in  office 
until  a  successor  to  the  suspended  of- 
ficer was  appointed  and  qualified,  cre- 
ated a  vacancy  within  the  meaning  of 
the  act  entitling  the  deputy  to  the 
compensation.    Id. 


Time  for  which  deputy  it  entitled  to 
oompensatlond— After  a  deputy  collec- 
tor has  been  designated  by  the  Secre- 
tary of  Treasury  to  act  as  collector 
during  a  vacancy,  he  is  entitled  to  the 
compensation  of  a  collector  until  the 
subsequently  appo^ftited  collector  en- 
ters upon  the  discharge  of  his  duties 
and  appoints  his  own  deputy;  i.  e., 
his  compensation  as  collector  is  not 
stopped  by  the  new  collector  taking 
the  oath  and  giving  bonds.  Farden  v. 
U.  S.  (1877)  13  Ot  01.  347. 

Aetlon    for    oo mpensat Ion d— When    a 

deputy  collector  of  internal  revenue 
performs  under  authority  of  law  the 
duties  of  collector,  a  privity  arises,  and 
he  may  maintain  an  action  for  his  com- 
pensation as  collector.  Hemdon  v. 
U.  a  (1879)  15  Gt  GL  446. 
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(R.  S.  §  3151.    Repealed.) 

This  section  provided  for  the  appointment  of  Inspectors  of  tolMicoo  and  cigars. 
It  was  repealed  by  Act  Aug.  4,  1886,  c.  896,  |  2,  24  Stat.  218. 

The  appointment  of  twelve  inspectors  to  aid  in  the  ascertainment  of  the 
amount  of  sugar  bounty  payable  under  the  McKinley  Tariff  Act  of  Oct.  1, 
1890,  c.  1244,  §  1,  pars.  231-236,  26  Stat.  583,  was  authorized  by  Act  March 
3,  1891,  c.  541,  {  1,  26  Stat.  925.  The  provisions  authorizing  the  payment  of 
sugar  bounties  were  repealed  by  the  Wilson  Tariff  Act  of  Aug.  27,  1894,  a 
349,  §  1,  par.  182,  28  Stat.  521,  and  therefore  the  authority  to  appoint  sach 
inspectors  may  be  regarded  as  impliedly  repealed. 

Cited  without  definite  application. 
See  Hartson  v.  U.  S.  (1886)  21  Ct 
a.  451. 

§  5856.  (R.  S.  §  3152,  as  amended.  Act  March  1,  1879,  c.  125,  §  2.) 
Internal  revenue  agents. 
The  Commissioner  of  Internal  Revenue  may,  whenever  in  his  judg- 
ment the  necessities  of  the  service  so  require,  employ  competent 
agents,  not  exceeding  at  any  time  thirty-five  in  number,  to  be  paid 
such  compensation  as  he  may  deem  proper,  not  exceeding  in  the  ag- 
gregate any  appropriation  made  for  that  purpose ;  and  he  may,  at  lus 
discretion,  assign  any  such  agent  to  duty  under  the  direction  of  any 
officer  of  internal  revenue,  or  to  such  other  special  duty  as  he  may 
deem  necessary;  and  no  general  or  special  agent  or  inspector,  by 
whatever  designation  he  may  be  known,  of  the  Treasury  Department, 
in  connection  with  the  internal  revenue,  except  inspectors  of  tobac- 
co, snuff,  and  cigars  and  except  as  provided  for  in  this  title,  shall 
be  appointed,  commissioned,  employed,  or  continued  in  office. 

The  agents  whose  employment  is  authorized  by  this  section  shall 
be  known  and  designated  as  internal-revenue  agents,  and  they 
shall  have  all  the  powers  of  entry  and  examination  confer- 
red upon  any  officer  of  internal  revenue,  by  sections  thirty-one  hun- 
dred and  seventy-seven,  thirty-two  hundred  and  seventy-seven,  thirty- 
two  hundred  and  eighty-six,  and  thirty-three  hundred  and  eighteen  of 
the  Revised  Statutes ;  and  all  the  provisions  of  said  sections,  includ- 
ing those  imposing  fines,  forfeitures,  penalties,  or  other  punishments 
for  the  enforcement  thereof,  are  hereby  made  applicable  to  the  action 
of  internal-revenue  agents,  in  the  same  manner  as  if  such  agents 
were  specially  named  in  each  of  said  sections. 

And  all  the  provisions  of  sections  thirty-one  hundred  and  sixty- 
seven,  thirty-one  hundred  and  sixty-eight,  thirty-one  hundred  and 
sixty-nine,  and  thirty-one  hundred  and  seventy-one  of  the  Revised 
Statutes  shall  apply  to  internal-revenue  agents  as  fully  as  to  inter- 
nal-revenue officers. 

Act  March  2,  1867,  c  169,  {  7,  14  Stat.  473.  Act  July  20,  1868,  c  186,  { 
50,  15  Stat.  145.  Act  June  6,  1872,  c.  315,  i  12,  17  Stat.  241.  Act  March  1. 
1879,  c.  125,  S  2,  20  Stat.  329. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  increasins 
the  limit  of  the  number  of  internal-revenue  agents  from  twenty-five,  as  original- 
ly authorized,  to  thirty-five,  and  by  adding  at  the  end  of  the  section,  as  origi- 
nally enacted,  the  provisions  beginning  with  the  words,  *'The  agents  whoiie 
employment  is  authorized,"  to  the  end  of  the  section  as  set  forth  here,  by  Act 
March  1,  1879,  c.  125,  §  2,  cited  above. 

The  number  of  internal  revenue  agents  was  limited  to  twenty  by  a  provision 
of  Act  July  7,  1884,  c.  331,  f  1,  set  forth  post,  S  5867.  Ten  additional 
agents  were  authorized  by  a  provision  of  Act  June  13,  1898,  c.  448,  §  3,  30 
Stat.  450,  and  additional  clerks  and  agents,  not  to  exceed  twenty,  necessary 
to  carry  into  effect  sections  35-49  of  that  act,  were  authorized  by  section  47 
thereof.  Said  sections  3  and  47  were  superseded  by  provisions  of  Act  April  28, 
1902,  c.  594,  S  It  32  Stat.  142,  and  subsequent  acts  set  forth  post,  §f  5858^ 
5861. 

The  compensation  of  internal-revenue  agents  was  more  definitely  preaicribed 
by  provisions  of  Act  March  3,  1885,  c.  343,  {  1,  23  Stat  404,  and  Act  April 
17,  1900,  c  192,  {  1,  post,  §  5860. 

R.  S.  §§  3177,  3277,  3286,  3318;  mentioned  in  the  second  paragraph  of  this 
section,  are  set  forth  post,  K  5900,  8017,  6027,  6100;    and  sections  3167- 
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8169,  3171,  mentioned  in  the  last  paragraph  of  this  section,  are  set  forth  post, 
«  5887-5889,  5894. 

Falsely  assuming  to  be  a  reTenue,  officer,  and  in  such  character  demanding 
or  receiving  money,  was  punishable  by  R.  S.  i  5448,  which  was  Incorporated 
into  the  Criminal  Code,  in  section  66  thereof,  post,  f  10234,  and  was  repealed 
by  section  841  thereof,  post,  S  10515. 

Notes  of  Deoisions 

Revocation  of  appointment  of  agent,  employed.     Wheelock  ▼.  IT.  S.   (1910) 

— ^Where   the  commissioner  appoints  a  46  Ot.  01.  1. 

person  to  be  an  agent  during  the  pleas-  -*  *    ai               -^..^«..-    ^^a^...     t\^ 

nre  of  the  commissioner,  Ms  appoint-  ,  Detectives  as   revenue   offlcers^De- 

ment    may   be    revoked   at    any    time.  J^^^^^V^  ^^><>°^  f «  ''^^"''^T?    .^«w 

Wheelock  V.  U.  S.  (1910)  46  Ct.  01.  1.  t«'°?;l  '|y,^°?«  *«  t^'^^'T  a.^  t^i^^JJT 

^  by  the  fiftieth  section  of  Act  July  20, 

Compensation    of    agent.— Where    a  i868,  c.  186,  are  not  internal  revenue 

person  was  appointed  agent  on  a  per  officers.     (1870)  13  Op.  Atty.  Gen.  229. 

diem  compensation,  and  by  the  terms 

of    the   appointment   was   to   be    paid  Cited    without    deflnlte    application, 

only    when    actually    employed,    and    a  TJ.  S.  v.  Fifty-Nine  Demijohns  of  Agu- 

tolegraphic  order  in  effect,  placed  him  adiente  and  Four  Barrels  of  Oigarettes 

on   waiting  orders,  he  will  not  be  en-  (D,  C.  1889)  39  Fed.  401,  402. 
titled  to  compensation  if  not  actually 

§  5857.  (Act  July  7,  1884,  c.  331,  §  1.)     Limitation  of  number  of 
agents. 
Hereafter  there  shall  not  be  employed  exceeding  twenty  agents,  in 
lieu  of  the  number  now  authorized  by  law.     (23  Stat.  172.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1885,  cited  above. 

Additional  agents  were  authorized  by  provisions  of  Act  June  13,  1898,  c.  448, 
81  3,  47,  80  Stat.  450,  469,  which  were  superseded  by  the  provisions  of  Act 
April  28,  1902,  c.  594,  §  1,  32  Stat  142,  and  other  subsequent  acts,  set  forth 
post,  IS  585^5861. 

The  number  of  internal  revenue  agents  authorized  under  R.  S.  §  8152,  ante, 
I  5856,  and  the  provisioi^s  of  this  act  and  Act  June  13,  1898,  c.  448,  §§  8,  47, 
30  SUt.  450,  469,  was  affected  by  the  provisions  of  Act  April  28,  1902,  c. 
594,  S  1,  32  Stat.  142,  and  subsequent  acts,  set  forth  post,  {§  5858-5861. 

§  5858.  (Act  Feb.  25,  1903,  c.  755,  §  1.)     Additional  agents. 

For  salaries  and  expenses  of  twenty  additional  internal  reve- 
nue agents  to  be  appointed  and  employed  by  the  Commissioner  of  In- 
ternal Revenue,  and  these  twenty  agents  to  be  in  lieu  of  the  agents  pro- 
vided for  and  appointed  under  the  provisions  of  sections  three  and  forty- 
seven  of  the  act  of  June  thirteenth,  eighteen  hundred  and  ninety-eight, 
providing  for  war  revenue  expenditures  and  other  purposes,  and  these 
to  be  the  only  internal  revenue  agents  employed  in  addition  to  those 
provided  for  in  section  three  thousand  one  hundred  and  fifty-two  of 
the  Revised  Statutes.  The  existing  provisions  of  law  with  regard 
to  internal  revenue  agents  shall  apply  to  the  duties,  compensation, 
and  expenses  of  these  twenty  additional  agents.     (32  Stat.  877.) 

This  was  a  proTision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  iiscal  year  1904,  cited  above,  which  repeated  a  provision  of  the  sini' 
Uar  act  for  the  preceding  fiscal  year,  Act  April  28,  1902,  c.  594,  §  1,  32  Stat. 
142. 

An  appropriation  "for  continuing  salaries  and  expenses  of  twenty  additional 
internal  revenue  agents"  was  made  for  the  fiscal  year  1905,  by  Act  March  18, 
1904,  c.  716,  §  1,  set  forth  post,  §  5859.  And  for  subsequent  fiscal  years  an 
appropriation  was  made  "for  salaries  and  expenses  of  forty  revenue  agents  pro- 
vided for  by  law,"  as  in  Act  Feb.  3,  1905,  c.  297,  |  1,  also  set  forth  post,  § 
5861. 

§  5859.  (Act  March  18,  1904,  C..716,  §  1.)     Additional  agents. 

For  continuing  salaries  and  expenses  of  twenty  additional  in- 
ternal-revenue agents  appointed  and  employed  by  the  Commissioner  of 
Internal  Revenue,  the  employment  of  this  force  being  made  necessary  by 
the  increased  collections  of  internal  revenue.  The  existing  provisions  of 
law  with  regard  to  internal-revenue  agents  shall  apply  to  the  duties, 
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compensation,  and  expenses  of  these  twenty  additional  agents.    (33 
Stat.  106.) 

This  was  a  provision  of  the  lejrislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1905,  cited  above. 

The  corresponding  provision  for  the  year  next  following,  by  Act  Feb-  3, 
1905,  c.  297,  §  1,  is  set  forth  post,  {  5861. 

§  5860.  (Act  April  17,  1900,  c.  192,  §  1.)     Limit  of  compensation  of 
agents;   per  diem  in  lieu  of  subsistence. 

The  compensation  of  the  chief  of  the  internal-revenue  agents 
shall  not  exceed  ten  dollars  per  day,  and  of  the  other  agents  not 
exceeding  seven  dollars  per  day  each ;  [and  for  per  diem  in  lieu  of  sub- 
sistence, when  absent  on  duty  from  their  legal  residence,  said  agents 
shall  receive,  at  a  rate  to  be  fixed  by  the  Secretary  of  the  Treasury,  not 
exceeding  three  dollars  per  day].    (31  Stat.  107.) 

This  was  a  proviso  annexed  to  an  appropriation  for  salaries  and  expenses 
of  agents,  etc.,  in  the  legislative,  executive,  and  judicial  appropriation  act 
for  the  fiscal  year  ending  1901,  cited  above. 

This  proviso  was  a  repetition  of  a  proviso  annexed  to  a  provision  of  Act 
March  3,  1885,  c.  343,  §  1,  post,  §  5878. 

The  limitation  imposed  by  this  provision  on  the  per  diem  to  be  allowed 
to  agents  was  extended,  as  to  agents  assigned  to  the  duty  of  examining  ac- 
counts of  collectors,  by  a  provision  of  Act  Feb.  3,  1905,  c.  297,  §  1,  set  forth 
post,  §  5861. 

The  detail  of  gaugers,  etc.,  was  authorized  by  another  proviso  of  this  act, 
set  forth  post,  {  5876. 

The  words  in  brackets  are  superseded  by  Act  Aug.  1,  1914,  c.  223,  §  13, 
38  Stat  680,  ante,  §  3236b.  But  the  latter  provision  is  in  turn  superseded 
as  to  employes  of  the  internal  revenue  service  by  Act  May  10,  1916^  c.  117, 
§  1,  post,  §  5861a. 

§  5861.  (Act  Feb.  3,  1905,  c.  297,  §  1.)  Compensation  of  agents 
assigned  to  duty  of  examining  accounts. 
For  salaries  and  expenses  of  forty  revenue  agents  provided  for  by  law, 
*  *:  Provided,  That  internal-revenue  agents  assigned  to  the  duty 
of  examining  the  accounts  of  collectors  of  internal  revenue  shall  re- 
ceive for  per  diem  in  lieu  of  subsistence,  when  absent  from  their 
legal  residences  on  duty,  a  sum,  to  be  fixed  by  the  Commissioner  of 
Internal  Revenue,  approved  by  the  Secretary  of  the  Treasury,  not  to 
exceed  four  dollars.    (33  Stat.  652.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1906,  cited  above. 

The  appropriation  by  this  act  **for  salaries  and  expenses  of  forty  revenue 
agents  provided  for  by  law"  was  repeated  in  the  similar  subsequent  appro- 
priation acts.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  1(H 
1916,  c  117,  §  1,  39  Stat. 

Previous  provisions  relating  to  per  diem  to  be  allowed  to  internal  revenue 
agents,  were  made  by  Act  April  17,  1900,  c.  192,  §  1,  ante,  §  5860. 

§  5861a.  (Act  May  10,  1916,  c.  117,  §  1.)  Employees  engaged  in 
field  work,  etc.;  designation  of  posts  of  duty;  per  diem. 
Hereafter  the  Commissioner  of  Internal  Revenue  shall  determine 
and  designate  the  posts  of  duty  of  all  employees  of  the  Internal 
Revenue  Service  engaged  in  field  work  or  traveling  on  official  busi- 
ness outside  of  the  District  of  Columbia,  and  when  ordered  from 
their  designated  posts  of  duty  all  internal  revenue  agents  appointed 
under  Section  thirty-one  hundred  and  fifty-two,  Revised  Statutes, 
as  amended,  and  cotton-futures  attorneys,  may  be  granted  per 
diem  in  lieu  of  subsistence  not  exceeding  $4,  and,  when  ordered 
from  their  designated  posts  of  duty,  income-tax  agents  and  inspec- 
tors, special  gaugers,  and  special  employees  may  be  granted  a  per 
diem  in  lieu  of  subsistence  not  exceeding  $3,  the  per  diem  in  lieu  of 
subsistence  to  be  fixed  by  the  Commissioner  of  Internal  Revenue, 
subject  to  the  approval  of  the  Secretary  of  the  Treasury.  (39  Stat) 
See  §  3236b,  ante,  for  a  provision  relating  to  all  executive  department!. 
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§  5862.  (R.  S.  §  3153.)     Store-keepers  and  their  salaries. 

There  shall  be  appointed  by  the  Secretary  of  the  Treasury  such  ^ 
number  of  internal-revenue  store-keepers  as  may  be  necessary,  who 
shall  each  receive  such  cdmpensation,  not  exceeding  five  dollars  a  day, 
to  be  paid  monthly  by  the  United  States,  as  may  be  determined  by 
the  Commissioner  of  Internal  Revenue.  No  store-keeper  shall  be 
engaged  in  any  other  business  while  in  the  service  of  the  United 
States,  without  the  written  permission  of  the  Commissioner  of  In- 
ternal Revenue.  Every  store-keeper  shall  take  an  oath  faithfully 
to  perform  the  duties  of  his  office,  and  shall  give  a  bond,  to  be  ap- 
proved by  the  Commissioner  of  Internal  Revenue,  for  the  faithful 
discharge  of  his  duties,  in  such  form  and  for  such  amount  as  the 
Commissioner  may  prescribe. 

Act  Julj  20,  1868,  c.  186,  |  52,  15  Stat  145.  Res.  March  29,  1869,  No. 
5,  16  Stat.  52.  Act  July  12,  1870,  c.  251,  §  1,  16  Stat*.  239.  Act  June  6, 
1872,  c.  315,  i  14,  17  Stat.  244. 

The  duties  of  store-keeper  and  ganger  may  be  imposed  upon  one  officer  by 
provigions  of  Act  Aug.  15,  1876,  c  287,  §  1,  and  Act  Aug.  27,  1894,  c.  349, 
i  64,  post,  II  5869,  5874. 

The  compensation  of  store-keepers  and  of  store-keepers  and  gaugers  was 
prescribed  by  provisions  of  Act  Aug.  15,  1876,  c.  287,  |  1,  Act  June  21,  1879, 
c.  34,  I  2,  Act  March  3,  1885,  c.  343,  |  1,  as  amended  by  Act  Feb.  24,  1911, 
c  149,  Act  Aug.  27,  1894,  c.  349,  |  63,  as  amended  by  Act  May  13,  1910, 
c  236,  and  Act  July  7,  1898,  c.  571,  1 1,  post,  ||  5868,  5869,  5871-5873, 

The  officer  holding  the  combined  office  of  storekeeper  and  gauger  was  denomi- 
nated storekeeper-gauger,  and  his  compensation  was  prescribed  by  Act  June 
28,  1902,  c  1312,  set  forth  post,  |  5870. 

Notes  of  Deoifllons 

Expenses  and  salary  of  storekeepers.  1868,  |  15  (15  Stat  128),  to  provide, 
— ^Per  diem  wages  paid  to  storekeepers  situated  on  their  distillery  premises 
for  taking  charge  of  distillery  ware-  are  "bonded  warehouses,"  within  the 
houses  on  Sundays,  are  expenses  with-  joint  resolution  of  March  29,  1869  (16 
in  the  joint  resolution  of  March  29,  Stat.  52),  which  declares  that  the  pro- 
1869,  which  declares  that  the  proprie-  prietors  of  all  "internal  revenue  bond- 
tors  of  all  internal  revenue  bonded  ed  warehouses"  shall  reimburse  to  the 
warehouses  shall  reimburse  to  the  United  States  the  expenses  and  salary 
United  States  the  expenses  of  store-  of  all  storekeepers  put  by  it  in  charge 
keepers  put  by  it  in  charge  of  them,  of  them.  Id. 
U.  S.  V.  Powell  (1871)  81  U.  S.  (14 
Wall.)  493,  20  L.  Ed.  726.  Cited    without    definite    application. 

The    "distillery    warehouses"    which  U.  S.  v.  McCartney  (O.  0.  1880)  1  Fed. 

distillers  are  required  by  Act  July  20,  104,  105. 

§  5863.  (R.  S.  §  3154.)  Assignment  and  transfer  of  store-keepers. 
One  or  more  store-keepers  shall  be  assigned  by  the  Commissioner 
of  Internal  Revenue  to  every  bonded  or  distillery  warehouse  estab- 
lished by  law;  and  any  store-keeper  may  be  transferred  by  the  su- 
pervispr  on  duty  in  the  district,  or  by  the  Commissioner  of  Internal 
Revenue,  from  one  warehouse  to  another. 

Act  July  20,  1868,  c.  186,  |  52,  15  Stat  146.  Act  June  6,  1872,  c. 
315,  I  12,  17  Stat.  241. 

On  the  abolition  of  the  office  of  supervisor  of  internal  revenue  by  Act 
Aug.  15,  1876,  c.  287,  {  1,  the  power  of  transfer  of  officers  conferred  on  super- 
visors by  R.  S.  §  3163,  as  originally  enacted,  was  vested  in  the  Commissioner 
of  Internal  Bevenue,  by  a  provision  of  that  act,  post,  §  5882;  and  the  Com- 
missioner was  further  authorized  to  make  such  transfer  by  R.  S.  §  3163,  as 
amended  by  Act  March  1,  1879,  c  125,  §  2,  post,  §  5883. 

The  transfer  of  gaugers  from  one  place  of  duty  to  another  was  provided 
for  by  Act  Aug.  27,  1894,  c.  849,  §  65,  post,  §  5875. 

§  5864.  (R.  S.  §  3155.)     Temporary  store-keeper. 

In  case  of  the  absence  of  any  internal-revenue  store-keeper  by  rea- 
son of  sickness  or  other  cause,  the  collector  having  control  of  the 
warehouse  may  designate  a  person  to  have  temporary  charge  thereof, 
who  shall,  during  such  absence,  perform  the  duties  and  receive  the 
pay  of  the  store-keeper  for  the  time  he  may  be  so  employed,  and 
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shall  for  any  violation  of  the  law  be  subject  to  the  same  punishment 
as  store-keepers. 

Act  July  20,  1868,  c  186,  {  52,  15  Stat.  146. 

§  5865.  (R.  S.  §  3156.)     Gaugers. 

The  Secretary  of  the  Treasury  shall  appoint  in  every  collection- 
district  where  they  may  be  necessary,  one  or  more  internal-revenue 
gaugers,  who  shall  each  take  an  oath  faithfully  to  perform  his  duties, 
and  shall  give  bond,  with  one  or  more  sureties,  satisfactory  to  the 
Commissioner  of  Internal  Revenue,  for  the  faithful  discharge  of  the 
duties  assigned  to  him  by  law  or  regulations ;  and  the  penal  sum  of 
said  bond  shall  not  be  less  than  five  thousand  dollars,  and  said  bond 
shall  be  renewed  or  strengthened  as  the  Commissioner  of  Internal 
Revenue  may  require.  The  duties  of  every  such  ganger  shall  be 
performed  under,  the  supervision  and  direction  of  the  collector  of 
the  district  to  which  he  may  be  assigned,  or  of  the  collector  in  charge 
of  exports  at  any  port  of  entry  to  which  he  may  be  assigned. 
Act  July  20,  1868,  c.  186,  §  53,  15  Stat.  147. 

Provisions  for  the  performance  of  duties  of  storekeeper  and  gauger  by 
one  officer  were  made  by  Act  Aug.  15,  1876,  c  287,  |  1,  post,  |  5869. 

Tbe  officer  holding  the  combined  office  of  storekeeper  and  gauger  was  de- 
nominated storekeeper-gauger,  and  his  compensation  was  prescribed  by  Act 
June  28,  1902,  c.  1312,  set  forth  post,  §  5870. 

Provisions  of  Act  March  3,  1885,  c.  343,  |  1,  and  Act  Ang.  28,  1894,  c. 
849,  §  63,  relating  to  compensation  of  storekeepers  and  storekeeper-gaugers, 
were  amended,  by  Act  May  13,  1910,  c.  236,  and  Act  Feb.  24,  1911«  c  149, 
set  forth  post,  §§  5872,  5874. 

A  gauger  employing  distiller,  etc.,  to  use  brands  or  perform  his  duties,  was 
punishable  by  R.  S.  I  3290,  post,  §  6031. 
Gaugers  were  required  to  make  daily  returns  by  R.  S.  |  3291,  post,  |  6032. 
Fraudulent  inspection,  gauging,  etc.,  was  punishable  by  R.  S.  S  3^2,  post, 
I  6033. 

Notes  of  Beelsloiui 

Gauger  as  ofncer^^A  gauger  is  an  o£«  warehouse  is  bound  to  use  ordinaiy 
ficer.  Hedrick  ▼.  U.  S.  (1880)  16  Ot  care;  and,  if  whisky  is  lost  through  his 
OL  88.  gross  negligence,   he   is  liable.     Rock 

Fopm  of  bond— See  (1886)  18  Oo.  ?R5°?^o^^w^^,.o^i*k  J*  x'"*"'^*? 
Atty.  Gen.  274,  holding  that,  where  the      (^^7)  89  S.  W.  263,  19  Ky.  Iaw  Rep. 

form  of  the  bond  is  not  prescribed  by  ^^'       ^  ui.  i.  ^i.     ^  *          a.v  ^  ^  «    ^ 

statute,  its  form  may  be  determined  by  ^o  establish  the  defense  that  defend- 

the  officer  whose  duty  it  is  to  approve  f ^t  left  open  a  stopcock   (ausing  the 

the  same.  loss),  at  plamtiflfs  request,  it  must  ap- 

^       ,  *               ^  pear  that  he  was  so  requested  by  one 

Regulations  as  to  Qtiugen  and  gaug-  authorized  to  act  for  plaintiff.    Id. 

Ing.— The  commissioner  of  internal  rev-  Where  it  was  the  duty  of  a  United 

enue  has  a  right  to  make  regulations  States  gauger  in  charge  of  plaintiff's 

concerning  gauging  and  in  relation  to  warehouse  to  lock  the  box  inclosing  the 

gaugers  obligatory  upon  them.     U.  S.  faucets  through  which  the  whisky  was 

V.  Bittinger  (D.  O.  1875)  Fed.  Gas.  No.  drawn,  unless  he  was  requested  not  to 

14,599.  ^o    gQ   by   one   authorized   to   act  for 

Mistake    In    overgauging    splrits^-A  plaintiff,  if  the  faucet  obstructed  the 
distiller    cannot   avail    himself    of   any  looking  of  the  box,  he  should  have  re- 
mistake  of  the   officer  in   overgauging  moved   the  obstruction,  or  required  it 
the  spirits.     U.  S.  v.  Dutcher   (0.  O.  <»  have  been  removed.    Id. 
1868)  Fed.  Gas.  No.  15,014.  cited    without    definite    applloatloi, 

Liability    for    negllgenoe^A    United  Soule  v.  U.  S.  (1879)  100  U.  &  8,  10, 

States  gauger  in  charge  of  plaintiflTs  26  L.  Ed.  536. 

§  5866.  (R.  S.  §  3157.)     Gaugers'  fees. 

Gaugers  shall  be  entitled  to  receive  such  fees,  to  be  determined  by 
the  quantity  gauged,  as  may  be  prescribed  by  the  Commissioner  of 
Internal  Revenue;  and  said  fees,  together  with  their  actual  and 
necessary  traveling  expenses,  shall  be  verified  by  their  oaths,  and 
shall  be  paid  by  the  United  States  monthly. 

Act  July  20,  1868,  c.  186,  i  63,  15  Stat  147.  Act  June  6,  1872,  c  815,  i 
14,  17  Stat  244. 

The  compensation  of  gaugers  and  of  storekeepers  and  gangers  was  pre- 
scribed by  provisions  of  Act  Aug.  15,  1876,  c.  287,  §  1,  Act  June  19,  1878,  c. 
829,  §  1,  Act  June  21,  1879,  c.  34,  |  2,  Act  March  3,  1885,  c.  848,  i  1«  as 
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amended  by  Act  Feb.  24,  1911,  c.  149,  Act  Aug.  27,  1894.  c.  349,  {  63,  as 
amended  by  Act  May  13,  1910,  c.  236,  and  Act  July  7,  1898,  c.  571,  {  1, 
Bet  forth  post,  i§  6867-5869,  5871-5873. 

Notes  of  Deoislons 

Gaugino  fees  paid  to  ooiieotord— Un-  to  the  officers  performing  their  duty 

der    15  Stat  147,  gauging  fees  to  be  at  a  certain  fixed  rate,  the  sureties  on 

paid   to  the  collector  of  internal  reve-  the  collector's  bond  were  liable  on  his 

niie   by  the  owner  or  producer  of  the  failure  to  account  to  the  United  States 

articles  to  be  gauged,  and  to  be  re-  for  any  excess,  received,  and  not  paid 

tained  by  him   until   the  last  day  of  out,   over   such   fixed  rate..    Soule   ▼. 

each  month,  when  they  were  to  be  paid  U.  S.  (1879)  100  U.  S..  8,  26  L.  Ed.  636. 

§  5867.  (Act  June  19,  1878,  c.  329,  §  1,)     Limit  of  gauger's  com- 
pensation. 

Hereafter  the  compensation  of  gangers  shall  not  exceed  five  dol- 
lars per  day  while  actually  employed.    (20  Stat.  187.) 

This  was  a  provision  following  an  appropriation  for  salaries,  fees,  and  ex- 
penses of  internal-revenue  officers  in  the  legislative,  executive,  and  judicial 
appropriation  act  for  the  fiscal  year  1879,  cited  above. 

The  pay  of  gangers  employed  in  gauging  fruit  brandy  was  limited  by  Act 
July  7,  1898,  c.  571,  {  1,  set  forth  post,  §  5868. 

The  fees  of  gaugers  were  fixed  by  R.  S.  |  3157,  ante,  {  6866. 

The  compensation  of  gaugers  assigned  to  supervise  the  fortification  of  wines 
was  prescribed  by  Act  June  7,  1906,  c.  3046,  |  8,  as  amended  by  Act  Oct. 
22,  1914,  c.  331,  §  2,  38  Stat.  750,  post,  |  6119.  See,  also,  Act  Sept.  8, 
1916,  c.  463,  {  402[g],  post,  S  6114d  and  notes  thereunder. 

§  5868.  (Act  July  7,  1898,  c.  571,  §  1.)  Compensation  of  gaugers 
employed  in  gauging  fruit  brandy,  or  detailed  for  special  duty, 
Gaugers  employed  in  gauging  fruit  brandy,  and  gaugers  spe- 
cially detailed  for  special  duty  under  the  direction  of  the  Commis- 
sioner of  Internal  Revenue,  may  be  paid,  at  the  discretion  of  the 
Commissioner  of  Internal  Revenue,  either  by  fees  to  be  determined 
by  the  quantity  gauged,  or  by  a  daily  compensation  not  to, exceed 
five  dollars  per  diem  while  actually  employed;  and  in  calculating  the 
daily  compensation  of  all  gaugers  paid  by  fees,  the  quantity  gauged 
for  which  fees  are  paid  may  be  determined  by  dividing  the  aggre- 
gate gallons  of  spirits  gauged  by  the  number  of  days  on  which  the 
gauger  was  actually  employed  during  the  month.    (30  Stat.  656.) 

This  was  a  provision  following  an  appropriation  for  detecting  and  punish- 
ing violations  of  internal  revenue  laws  in  the  deficiency  appropriation  act 
for  the  fiscal  year  1898,  cited  above. 

The  compensation  of  gaugers  generally  was  limited  by  Act  June  19,  1878, 
c  329,  I  1,  set  forth  ante,  §  5867. 

Bonded  warehouses  for  the  manufacture  of  fruit  brandy  were  established 
by  Act  March  8, 1877,  c.  114,  Act  March  1, 1879,  c  125,  §  6,  Act  Oct  18,  1888, 
c.  1194,  post,  II  6039-6050,  6091. 

§  5869.  (Act  Aug.  15,  1876,  c.  287,  §  1.)     Store-keepers  and  gaug- 
ers;  compensation;    performance  of  duties  by  one  officer. 
Hereafter  no  storekeeper  shall  receive  a  greater  compensation  than 
four  dollars  per  day ;  and  said  gaugers  and  storekeepers,  respectively 
shall  only  receive  compensation  when  rendering  actual  service. 

The  Secretary  of  the  Treasury  may,  upon  the  recommendation  of 
the  Commissioner  of  Internal  Revenue,  impose  the  duties  of  store- 
keeper and  gauger  upon  one  officer,  where  the  amount  of  spirits  pro- 
duced at  the  distillery,  to  which  such  officer  may  be  assigned,  is  not 
sufficient,  in  the  judgment  of  the  Commissioner  to  warrant  the  em- 
plojmient  of  two  officers  to  perform  the  separate  duties  of  storekeeper 
and  gauger;  The  Secretary  of  the  Treasury  may  issue  a  commission 
to  such  officer  as  storekeeper  and  gauger,  but  the  compensation  for 
his  services  as  storekeeper  and  gauger  shall  be  that  of  storekeeper 
only.    (19  Stat.  152.) 

These  were  provisions  following  an  appropriation  for  salaries,   fees,   and 

expenses  of  internal-revenue  officers  in  the  legislative,  executive,  and  judicial 

appropriation  act  for  the  fiscal  year  1877,  cited  above. 

6  U.8.CoMP.'16-433  (6913) 


§   6869  INTERNAL  RBVBNUH  (Tit.  35 

The  pay  of  Btore-keepers  was  limited  to  five  dollan  a  day  by  R.  S.  i  S153, 
ante,  |  6862. 

The  pay  of  store-keepers  and  of  store-keepers  and  gangers  at  distilleries  that 
mash  less  than  sixty  bushels  of  grain  a  day  was  limited  by  Act  Jnne  21,  1879, 
c.  34,  i  2,  set  forth  post,  {  5871.  The  pay  of  store-keepers  and  of  store- 
keepers and  gangers  at  distilleries  with  a  registered  capacity  of  twenty  bushels 
or  less  was  fixed  by  Act  March  3,  1885,  c.  343,  |  1,  as  amended  by  Act  Feb. 
24,  1911,  c.  149,  set  forth  post,  §  5872.  The  pay  of  gangers  and  storekeeper- 
gangers  at  wineries  is  fixed  by  Act  June  6,  1906,  c.  3046,  §  3,  as  amended 
by  Act  Oct  22,  1914,  c.  331.  §  2,  38  Stat.  750,  post,  S  6119,  and  by  Act 
Sept  8,  1916,  c.  463,  §  402[g],  post,  |  6114d. 

A  further  provision  at  the  end  of  the  second  paragraph  of  this  act,  set 
forth  here,  requiring  the  officer  appointed  storekeeper  and  ganger  to  give  a 
bond  in  the  penal  sum*  of  not  less  than  $5,000  for  the  faithful  performance 
of  the  combined  duties  of  store-keeper  and  ganger,  was  superseded  by  Act 
Aug.  27,  1894,  c.  349,  §  64,  post,  §  5874. 

The  duties  of  storekeeper-gaugers  were  prescribed  by  said  Act  Aug.  27,  1894, 
c.  349,  S  64,  post,  §  5874. 

Notes  of  Deelsions 

Compensation  of  storekeepern-iThe  Under  the  statute  a  storekeeper  Is  en- 
declaration  that  internal  revenue  store-  titled  to  receive  a  per  diem  compensa- 
keepers  "shall  only  receive  compensa-  tion  only  while  "rendering  actual  serr- 
tion  when  rendering  actual  service"  ex-  ice,"  and  hence  during  such  time  as  he 
dudes  compensation  during  intervals  is  not  assigned  to  duty  and  does  not 
when  a  storekeeper  is  not  assigned  to  perform  duty  no  compensation  can  be 
duty.  McNeil  v.  U.  S.  (1888)  23  Ct  aUowed  him.  (1886)  18  Op.  Atty.  (Sen. 
CI.  413.  398. 

§  5870.  (Act  June  28,  1902,  c.  1312.)     Storekeeper-gauger's  com- 
pensation. 

The  internal-revenue  officer  holding  the  combined  office  of  store- 
keeper and  gauger  shall  hereafter  be  known  and  denominated  as  a 
storekeeper-gauger,  and  when  performing  the  combined  duties  of 
storekeeper-gauger,  or  when  assigned  by  the  Commissioner  of  Inter- 
nal Revenue  to  perform  the  duties  of  a  storekeeper  only  at  any  dis- 
tillery, or  at  any  general  or  special  bonded  warehouse,  he  shall  re- 
ceive for  his  services  the  compensation  of  storekeeper  only;  but 
when  assigned  by  the  Commissioner  of  Internal  Revenue  to  perform 
the  duties  of  gauger  only,  under  the  internal-revenue  laws,  as  pro- 
vided by  those  laws,  he  shall  receive  only  the  compensation  for  his 
services  and  the  traveling  expenses  which  are  allowed  by  law  to  Unit- 
ed States  gangers.    (32  Stat.  492.) 

This  was  a  provision  of  an  Act  to  amend  the  internal-revenue  laws  in  re- 
gard to  storekeepers  and  gaugers,  cited  above. 

Previous  provisions  for  the  performance  of  the  duties  of  storekeeper  and 
gauger  by  one  officer  were  made  by  Act  Aug.  15,  1876,  c.  287,  |  1,  ante,  | 
6869. 

Notes  of  Deelsions 

See  notes  under  §  6009,  post 

§  5871.  (Act  June  21,  1879,  c.  34,  §  2,)  Compensation  of  store- 
keepers at  small  distilleries;  storekeeper-gaugers. 
Hereafter  storekeepers  at  distilleries  that  mash  less  than  sixty 
bushels  of  grain  per  day  shall  be  allowed  not  exceeding  fifty  dollars 
per  month.  But  when  one  person  acts  as  storekeeper  and  gauger,  his 
salary  shall  not  exceed  four  dollars  per  day  for  the  time  actually  em- 
ployed.   (21  Stat.  27.) 

This  was  a  provision  following  an  appropriation  to  meet  a  deficiency  in 
the  appropriation  for  salaries,  fees,  and  expenses  of  internal  revenue  officers 
in  the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
1880,  cited  above. 

The  duties  of  store-keeper  and  gauger  may  be  imposed  upon  one  officer 
by  Act  Aug.  15,  1876,  c.  287,  {  1,  ante,  i  6869,  and  Act  Aug.  27,  18H  c. 
349,  i  64,  set  forth  post,  §  5874. 

Notes  of  Deolsloiui 

See  notes  under  S  6009,  post. 
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§  5872.  (Act  March  3,  1885,  c.  343,  §  1,  as  amended,  Act  Feb.  24, 

1911,   c.    149.)     Compensation   of   storekeepers,    gangers   and 

storekeeper-gangers,  at  small  distilleries. 

Hereafter  storekeepers,  gangers,  and  storekeeper-gangers  who  are 

assigned  to  distilleries  with  a  registered  capacity  of  twenty  bushels  or 

less,  or  who  are  assigned  to  other  places  where  the  compensation  is 

now  less  than  three  dollars  a  day,  shall  receive  three  dollars  a  day  for 

services.    (23  Stat.  404.    36  Stat.  928.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1886,  first  cited  above. 

The  provision  as  originally  enacted  was  as  follows: 

"Hereafter  storekeepers,  or  storekeepers  and  gangers,  who  are  assigned  to 
distiUeries  whose  registered  capacity  is  twenty  bushels  or  less,  shall  receive 
two  dollars  per  day  for  their  services." 

It  was  amended  to  read  as  set  forth  here  by  Act  Feb.  24,  1911,  c.  149, 
last  cited  above. 

The  number  of  revenue  officers  was  limited  by  a  further  provision  of  said 
Act  March  3,  1885,  c.  343,  {  1,  set  forth  post,  {  587a 

Notes  of  Deoislons 

See  notes  under  |  6009,  post. 

§  5873.  (Act  Aug.  27,  1894,  c.  349,  §  63,  as  amended.  Act  May  13, 
1910,    c.    236.)     Compensation    of    storekeepers,    storekeeper- 
gangers,  and  gangers,  when  traveling. 
Storekeepers,  storekeeper-gaugers,  and  gangers,  when  traveling  to 
or  from  assignments,  or  when  transferred  .from  one  assignment  to 
another,  either  in  the  same  district  or  in  different  districts,  shall  re- 
ceive the  same  compensation  per  day  during  the  time  necessarily  oc- 
cupied in  traveling  that  they  would  be  entitled  to  if  on  duty  at  the 
place  to  which  assigned  or  transferred,  or  from  which  relieved,  to- 
gether with  actual  and  necessary  traveling  expenses.     (28  Stat.  567. 
36  Stat.  369.) 

This  section  and  the  two  sections  next  following  were  part  of  the  Wilson 
Tariff  Act  of  1894,  first  cited  above. 

This  section,  as  originally  enacted,  provided  that  storekeepers,  and  store- 
keepers and  gangers,  when  transferred  from  one  distillery  to  another,  should 
receive  "compensation  not  exceeding  four  dollars  per  day  during  the  time 
necessarily  occupied  in  traveling  from  one  distillery  to  the  other,  together 
with  actual  and  necessary  traveling  expenses."  It  was  amended  to  read  as  set 
forth  here  by  Act  May  13,  1910,  c.  236,  last  cited  above. 

The  compensation  of  storekeepers  and  of  storekeepers  and  gaugers  was  pre- 
scribed by  Act  Aug.  15,  1876,  c  287,  |  1,  and  subsequent  acts  set  forth  ante, 
H  6869-^872. 

A  general  limitation  on  subsistence  allowances,  or  money  In  lieu  thereof, 
is  made  by  §§  3236a,  3236b,  ante. 

Notes  of  Deoislons 

See  notes  under  |  6009,  post  (1914)  34  Sup.  Gt  288,  289,  232  U.  B. 

Cited    without    definite    application,     174,  58  L.  Ed.  558. 
Taney  v.  Penn  Nat  Bank  of  Reading 

§  5874.  (Act  Aug.  27,  1894,  c.  349,  §  64.)     Duties  of  storekecper- 
gauger;   bond. 

The  officer  holding  the  combined  office  of  storekeeper  and  gau- 
ger,  under  the  provisions  of  the  legislative,  executive,  and  ju- 
dicial appropriation  Act,  approved  August  fifteenth,  eighteen  hun- 
dred and  seventy-six  (Nineteenth  Statutes,  page  one  hundred  and 
fifty-two),  may  be  assigned  by  the  Commissioner  of  Internal  Rev- 
enue to  perform  the  separate  duties  of  a  storekeeper  at  any  dis- 
tillery, or  at  any  general  or  special  bonded  warehouse,  or  to  perform 
any  of  the  duties  of  a  ganger  under  the  internal-revenue  laws.  And 
the  said  officet,  before  entering  upon  the  discharge  of  such  separate 
duties,  shall  give  a  bond  to  be  approved  by  the  Commissioner  of 
Internal  Revenue  for  the  faithful  discharge  of  his  duties  in  such  form 
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and  for  such  amount  as  the  Commissioner  may  prescribe.    (28  Stat 
567.) 

See  notes  to  section  03  of  this  act,  ante,  §  5873. 

The  duties  of  storekeeper  and  ganger  may  be  imposed  ni>on  one  officer,  by 
Act  Aug.  15,  1876,  c.  287,  §  1,  set  forth  ante,  §  5869. 

The  proYisions  of  this  section  as  to  the  bond  to  be  given  superseded  the 
provisions  on  the  same  subject  made  by  Act  Aug.  15,  1876,  c  287,  |  1«  19 
Stat  152. 

Crted    without    definite    application,      (1914)  34  Sup.  Ot  288,  289,  232  17.  8. 
Taney  v.  Penn  Nat.  Bank  of  Reading      174,  58  L.  Ed.  558. 

§  5875.  (Act  Aug.  27,  1894,  c.  349,  §  65.)  Assignment  to  duty  and 
transfer  of  gangers. 
Internal-revenue  gangers  may  be  assigned  to  duty  at  distilleries, 
rectifying  houses,  or  wherever  gauging  is  required  to  be  done,  and 
transferred  from  one  place  of  duty  to  another,  by  the  Commissioner 
of  Internal  Revenue,  in  like  manner  as  storekeepers  and  storekeepers 
and  gangers  are  now  assigned  and  transferred.    (28  Stat  567.) 

The  transfer  of  storekeepers  was  provided  for  by  R.  S.  |  3154,  ante,  f  5863. 
Gangers,    storekeepers   and    storekeeper-gangers   may    be    transferred    from 
one  place  of  duty  to  another,  or  from  one  district  to  another,  by  Act  March 
1,  1879,  c.  125,  I  2,  incorporated  into  R.  S.  {  3163,  post,  |  5883. 

The  assignment  of  gangers  for  the  supervision  of  fortification  of  wines  was 
provided  for  by  Act  June  7,  1906,  c.  3046,  §  3,  as  amended  by  Act  Oct  22, 
1914,  c.  331,  §  2,  post,  I  6119.  See,  also,  in  this  connection,  |  6114d,  and 
notes  thereunder. 

Cited    without    definite    application,      (1914)  34  Snp.  Ot  288,  289,  232  U.  & 
Taney  ▼.  Penn  Nat  Bank  of  Reading      174,  58  L.  Ed.  558. 

§  5876.  (Act  April  17,  1900,  c.  192,  §  1.)  Detail  of  gaugers,  etc., 
for  duty  in  other  districts;  accounts. 
The  Commissioner  of  Internal  Revenue  is  authorized  to  detail 
gaugers,  storekeeper-gaugers,  and  storekeepers,  appointed  in  one 
district,  for  special  or  regular  duty  in  other  districts,  and  the  accounts 
of  gaugers,  storekeeper-gaugers,  and  storekeepers  so  detailed  shall 
be  adjusted  and  paid  in  the  district  where  they  are  appointed  the  same 
as  if  assigned  to  regular  duty,  without  regard  to  the  number  of 
districts  in  which  they  may  have  been  employed  in  any  one  month, 
the  same  as  if  all  their  services  had  been  performed  and  expenses 
incurred  in  the  district  in  which  appointed,  and  the  order  of  the 
Commissioner  of  Internal  Revenue  transferring  gaugers,  storekeep- 
er-gaugers, or  storekeepers  to  special  work  shall  be  accepted  by  the 
accounting  officers  of  the  Treasury  Department  as  full  authority  for 
proper  expenses  incurred  by  said  gaugers,  storekeeper-gaugers,  or 
storekeepers,  while  so  assigned.    (31  Stat.  107.) 

Tills  was  a  proviso  following  an  appropriation  for  salaries,  fees,  and  ex- 
penses of  agents,  gangers,  and  storekeepers,  and  of  storekeepers  and  gaugers, 
in  the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
1901,  cited  above. 

The  proviso  preceding  this  proviso,  as  to  the  pay  of  agents  and  a  per  diem 
allowance  in  lieu  of  subsistence,  which  was  a  repetition  of  a  proviso  annexed 
to  a  provision  of  Act  March  3,  1885,  c  848,  I  1.  23  Stat  404,  is  set  forth 
ante,  §  5852. 

The  detail  of  deputy  collectors  in  one  district  for  duty  in  other  diatrieti 
was  authorized  by  other  provisions  of  this  act,  ante,  |  5852. 

The  Commissioner  was  authorized  to  transfer  gaugers,  storekeeper-gaugen, 
and  storekeepers,  by  R.  S.  |  3154,  Act  Aug.  27,  1894,  c.  849,  |  65,  set  forth 
ante,  §i  5863,  5875,  and  by  R.  S.  |  8163,  as  amended  by  Act  March  1,  1879, 
c.  125,  I  2,  set  forth  post,  i  5883. 

§  5877.  (Act  June  23,  1910,  c.  356.)     Leave  of  absence  to  storekeep- 
ers, gaugers,  and  storekeeper-gaugers. 
Storekeepers,  gaugers,  and  storekeeper-gaugers  shall  be,  and  arc 
hereby,  granted  a  cumulative  annual  leave  of  absence,  with  pay,  not 
to  exceed  in  the  aggregate  fifteen  days  for  any  one  year:    Provided, 
That  said  leave  of  absence  is  so  computed  as  not  to  exceed  one  and 
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one-quarter  days  for  each  twenty-six  days  said  storekeepers,  gau- 
gers,  and  storekeeper-gaugers  are  actually  assigned  to  duty :  Provided 
further,  That  such  leave  shall  be  operative  under  such  rules  and  reg- 
ulations as  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  may  prescribe.     (36  Stat.  592.) 

§  5877a.  (Act  Sept.  8,  1916,  c.  463,  §  413.)  Internal  revenue  agents 
granted  leave  of  absence  with  pay. 
That  all  internal  revenue  agents  and  inspectors  be  granted  leave 
of  absence  with  pay,  which  shall  not  be  cumulative,  not  to  ex- 
ceed thirty  days  in  any  calendar  year,  under  such  regulations  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  prescribe.     (39  Stat.) 

This  is  a  provision  of  "An  act  to  increase  the  revenue,  and  for  other  pur- 
poses," cited  above.  By  section  412,  post,  §  5980m,  this  section  takes  ef- 
fect the  day  following  its  passage. 

§  5878.  (Act  March  3,  1885,  c.  343,  §  1.)     Limit  of  number  of  rev- 
enue officers. 

No  collector  in  any  district  shall  recommend,  nor  shall  there  be  ap- 
pointed or  commissioned,  more  deputy  collectors,  storekeepers,  store- 
keepers and  gangers,  gangers,  inspectors,  or  other  officers,  or  al- 
lowed to  remain  in  commission  more  of  any  of  said  officers,  at  any 
one  time,  than  fifteen  per  centum  in  excess  of  the  number  actually 
engaged  in  performing  duty  at  the  time  and  indispensably  necessary 
for  the  performance  of  said  duty.    (23  Stat.  404.) 

This  was  part  of  a  provision  following  an  appropriation  for  salaries  and  ex- 
penses of  internal-revenue  officers  in  the  legislative,  executive,  and  judicial 
appropriation  act  for  the  fiscal  year  1886,  cited  above. 

A  preceding  provision,  limiting  the  compensation  of  storekeepers,  and  store- 
keeper-gaugers, at  small  distilleries,  was  amended  by  Act  Feb.  24,  1911,  c. 
149,  as  set  forth  ante,  §  5872. 

A  proviso,  following  this  provision,  limiting  the  compensation  of  internal- 
revenue  agents,  and  for  a  per  diem  in  lieu  of  subsistence,  omitted  here,  was 
repeated  by  Act  April  17,  1900,  c  192,  {  1,  ante,  |  5860. 

The  number  of.  collectors  was  limited  by  Act  Aug.  23, 1912,  c.  350,  |  1,  ante, 
I  5844. 

§  5879.  (R.  S.  §  3158,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Statement  under  oath  of  fees,  etc.;  penalty. 
Every  internal-revenue  officer,  whose  payment,  charges,  salary,  or 
compensation  are  composed,  wholly  or  in  part,  of  fees,  commissions, 
allowances,  or  rewards,  from  whatever  source  derived,  shall  be  re- 
quired to  render  to  the  Commissioner  of  Internal  Revenue,  under 
regulations  to  be  approved  by  the  Secretary  of  the  Treasury,  a  state- 
ment under  oath  setting  forth  the  entire  amount  of  such  fees,  commis- 
sions, emoluments,  or  rewards  of  whatever  nature,  or  from  whatever 
source  received,  during  the  time  for  which  said  statement  is  render- 
ed; and  any  false  statement  knowingly  and  willfully  rendered  under 
the  requirements  of  this  section,  or  regulations  established  in  ac- 
cordance therewith,  shall  be  deemed  willful  perjury,  and  punished 
in  the  manner  provided  by  law  for  the  crime  of  perjury.  And  any 
neglect  or  omission  to  render  such  statement  when  required  shall  be 
punished  by  a  fine  of  not  less  than  two  hundred  dollars,  nor  more  than 
five  hundred  dollars,  in  the  discretion  of  the  court. 

Act  June  30,  1864,  c  173,  {  42,  13  Stot.  239.  Act  July  13,  1866,  c.  184, 
S  60,  14  Stat  168.     Act  Feb.  18,  1875,  c.  80,  §  1,  18  Stat.  319. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting 
after  the  words  "of  not  less  than"  the  word  "two,"  as  set  forth  here,  by  Act 
Feb.  18,  1875,  c  80,  |  1,  cited  above. 

Notes  of  Deolaloiui 

Account ing    for    feeSd— Officers'    fees      the   internal   revenue   department,  but 
need  not  be  immediately  paid  over  to      may  be  accounted  for  in  the  semian- 
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nual  returns  of  the  officers.     U.  S.  ▼.  both  for  making  false  returns   (sectioD 

Cigars,    etc.    (D.   C.   1880)    Fed.   Cas.  15)  and  for  perjury   (section  42),  the 

No.  14,793a.  prosecution  must  elect  between  them. 

Indictment  for  false  return  and  for  U.   S.  y.  Rumsey   (D.  O.   1867)    Fed. 

perjury— Electlon^-Where    indictments  Cas.  No.  16,207. 
are   found   under   Act  June   30,    1864. 

(R.  S,  §§  3159,  3160.  Repealed.) 
'^hese  sections  authorized  the  appointment  of  supervisors  of  internal  revenue, 
not  exceeding  ten,  at  an  annual  salary  not  exceeding  $3,000  a  year  each,  in 
addition  to  necessary  expenses,  for  assignment  to  duty  in  any  part  of  the 
United  States,  and  subject  to  transfer  from  place  to  place.  They  were  re- 
pealed by  a  provision  of  Act  Aug.  15,  1876,  c.  287,  §  1,  set  forth,  post,  i  5882. 

§  5880.  (R.   S.  §  3161.)     Officers  in  charge  of  cxportations  and 
drawbacks. 

In  any  port  of  the  United  States  where  there  is  more  than  one 
collector  of  internal  revenue,  the  Secretary  of  the  Treasury  may 
designate  one  of  them  to  have  charge  of  all  matters  relating  to  the 
exportation  of  articles  subject  to  tax  under  the  internal-revenue  laws ; 
and  at  any  port  where  he  may  deem  it  necessary,  there  shall  be  ap- 
pointed by  him  an  officer  to  superintend  all  matters  of  exportation 
and  drawback,  under  the  direction  of  the  collector.  The  compensa- 
tion of  the  officers  last  named  shall  be  prescribed  by  the  Secretary 
of  the  Treasury,  but  shall  not  exceed,  in  any  case,  an  annual  rate 
of  two  thousand  dollars,  excepting  at  New  York,  where  such  com- 
pensation shall  be  at  the  annual  rate  of  three  thousand  dollars.  At 
any  port  where  there  is  no  superintendent  of  exports,  all  the  duties 
and  services  required  of  such  officers  shall  be  performed  by  the  col- 
lector of  internal  revenue  designated  to  have  charge  of  exportation. 
All  the  books,  papers,  and  documents  in  the  bureau  of  drawbacks 
in  the  respective  ports,  relating  to  the  drawback  of  taxes  paid  under 
the  internal-revenue  law,  shall  be  delivered  to  the  collector  of  in- 
ternal revenue  in  charge  of  exportation. 

Act  March  3,  18C5,  c.  78,  |  15,  13  Stat.  486.    Act  July  13,  1866,  c  184,  §| 

20,  41,  14  Stat.  153,  161. 
Provisions  relating  to  drawback  were  made  by  R.  S.  M  8015-8057,  ante,  H 

5720-5759. 

Note*  of  Deoisiona 

Claim     for     drawbacks— Where     the  within  the  time  prescribed  by  law,  his 

commissioner   of  internal   revenue  has  certificate  is   a   nullity,  and  an  action 

not    acquired   jurisdiction    of    a    claim  cannot  be  maintained  upon  it.     Davis 

for   drawback   because   certain   papers  ▼.  U.  S.  (1881)   17  Ct  GL  292. 
were  not  filed  with  the  proper  officer 

§  5881.  (R.  S.  §  3162.)  Superintendents  of  exports  and  drawbacks 
may  administer  oaths. 
Every  collector  of  internal  revenue  and  every  superintendent  of 
exports  and  drawbacks  is  authorized  to  administer  such  oaths  and 
to  certify  to  such  papers  as  may  be  necessary  under  any  regulation 
prescribed  under  the  authority  of  the  internal-revenue  laws. 

Act  ^iarch  3,  1865,  c.  78,  §  15,  13  Stat.  486.    Act  July  13,  1866,  a  184,  {  2D, 
14  Stat.  153. 

§  5882.  (Act  Aug.  15,  1876,  c.  287,  §  1.)  Commissioner  may  trans- 
fer or  suspend  officers. 
Sections  thirty-one  hundred  and  fifty-nine,  and  thirty-one  hun- 
dred and  sixty  of  the  Revised  Statutes,  and  all  laws  and  parts 
of  laws  in  conflict  with  the  provisions  of  the  foregoing  paragraphs 
relating  to  the  internal  revenue  service,  are  hereby  repealed.  The 
powers  of  transfer,  and  of  suspension,  of  officers  conferred  upon  su- 
pervisors by  section  thirty-one  hundred  and  sixty-three  of  the  Revis- 
ed Statutes,  are  hereby  vested  in  the  Commissioner  of  Internal  Rev- 
enue; and  all  other  powers  conferred,  and  duties  imposed,  by  said 
section  upon  supervisors,  are  hereby  conferred  and  imposed  upon 
collectors  of  internal  revenue  within  their  respective  districts.    In 
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case  of  the  supervision  of  a  collector,  under  the  power  hereby  con- 
ferred, the  Commissioner  of  Internal  Revenue  shall,  as  soon  there- 
after as  practicable,  report  the  case  to  the  President  through  the 
Secretary  of  the  Treasury  for  such  action  as  he  may  deem  proper. 
(19  Stat.  152.) 

This  was  a  provision  following  an  appropriation  for  salaries,  fees,  and 
expenses  of  internal-revenue  officers  in  the  legislative,  executive,  and  judicial 
appropriation  act  for  the  fiscal  year  1877,  cited  above. 

A  provision  immediately  preceding  this  repealed  R.  S.  ||  3159,  8160,  and 
all  laws  in  conflict  with  foregoing  paragraphs  relating  to  the  internal-rev- 
enue service. 

In  the  last  sentence  of  this  provision,  the  word  ''supervision"  la  intended, 
apparently,  for  the  word  "suspension." 

The  powers  and  duties  of  said  supervisors  were  defined  by  section  3163, 
as  originally  enacted,  as  follows: 

"Every  supervisor,  under  the  directlDU  of  the  Commissioner,  shall  see  that 
all  laws  and  regulations  relating  to  the  collection  of  internal-taxes  are  faith- 
fully executed  and  complied  with;  and  shall  aid  in  the  prevention,  detection, 
and  punishment  of  any  frauds  in  relation  thereto,  and  examine  into  the  effi- 
ciency and  conduct  of  all  officers  of  internal  revenue;  and  for  such  purposes 
he  ahall  have  power  to  examine  all  persons,  books,  papers,  accounts,  and 
premises,  to  administer  oaths,  and  to  summon  any  person  to  produce  books 
and  papers,  or  to  appear  and  testify  under  oath  before  him,  and  to  compel 
a  compliance  with  such  summons  in  the  same  manner  as  collectors  may  do. 
He  shall  report  in  writing  to  the  Commissioner  of  Internal  Revenue  any  neg- 
lect of  duty,  incompetency,  delinquency,  or  malfeasance  in  office  of  any  in- 
ternal-revenue officer  of  which  he  may  obtain  knowledge,  with  a  statement 
of  all  the  facts  in  each  case,  and  any  evidence  sustaining  the  same.  He 
may,  by  notice  in  writing,  suspend  from  duty  any  inspector,  ganger,  or  store- 
keeper, and  he  may  suspend  any  collector  for  fraud,  or  gross  neglect  of  duty, 
or  abuse  of  power.  In  case  of  the  suspension  of  any  inspector,  gauger,  or 
storekeeper,  he  shall  immediately  notify  the  collector  of  the  proper  district 
and  the  Commissioner  of  Internal  Revenue,  and  within  three  days  there- 
after report  his  action  and  his  reasons  therefor,  in  writing,  to  the  Commis- 
sioner. In  case  of  the  suspension  of  any  collector,  he  shall  immediately  report 
his  action  to  the  Commissioner,  with  his  reasons  therefor,  in  writing,  and  the 
Commissioner,  in  all  cases  of  suspension,  shall  thereupon  take  such  action  as 
he  may  deem  proper.  Every  supervisor  may  also  transfer  any  inspector, 
gauger,  or  storekeeper  from  one  distillery,  or  other  place  of  duty,  or  from 
one  collection-district,  to  another." 

The  powers  and  duties  of  the  Commissioner  and  collectors  were  modified 
by  the  amendment  of  R.  S.  |  3163,  by  Act  March  1,  1879,  c.  125,  |  2,  incor- 
porated into  that  section,  post,  §  5883. 

Notes  of  Beolsioiui 

Supervisors     under     former     law.*  The  supervisor,  and  not  the  clerk,  was 

There  was  no  privity  of  contract  be*  the  proper  party  to  bring  an  action  for 

tween  the  clerk  of  a  supervisor  of  in-  the  clerk's  salary.     Hedrick  ▼.  U.   S. 

temal    revenue    and    the    government  (1880)  16  Ct.  CL  88. 

§  5883.  (R.  S.  §  3163,  as  amended.  Act  March  1,  1879,  c.  125,  § 
2.)  Duties  of  collectors  and  agents;  power  of  Commissioner. 
Every  collector  within  his  collection-district  and  every  internal- 
revenue  agent  shall  see  that  all  laws  and  regulations  relating  to  the 
collection  of  internal  taxes  are  faithfully  executed  and  complied  with, 
and  shall  aid  in  the  prevention,  detection,  and  punishment  of  any 
frauds  in  relation  thereto.  And  it  shall  be  the  duty  of  every  col- 
lector and  of  every  internal-revenue  agent  to  report  to  the  Commis- 
sioner in  writing  any  neglect  of  duty,  incompetency,  delinquency,  or 
malfeasance  in  office  of  any  internal-revenue  officer  or  agent  of 
which  he  may  obtain  knowledge,  with  a  statement  of  all  the  facts  in 
each  case,  and  any  evidence  sustaining  the  same.  The  Commissioner 
may  also  transfer  any  inspector,  gauger,  storekeeper,  or  storekeeper 
and  gauger,  from  one  distillery  or  other  place  of  duty,  or  from  one 
collection-district,  to  another. 

Act  July  20,  1868,  c.  186,  §§  49,  51,  15  Stat  144,  145.    Act  June  6,  1872, 
c  815,  §  12,  17  Stat  241.    Act  Dec.  24,  1872,  c.  18,  S  1,  17  Stat  401.    Act 
March  1,  1879,  c  125,  |  2,  20  Stat  328. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  trans-* 
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f erring,  the  powers  and  duties  of  the  supervisors  as  defined  in  the  section 
as  originally  enacted,  upon  the  Commissioner,  collectors,  and  a^^ts,  as  set 
forth  here,  by  Act  March  1,  1879,  c.  125,  |  2,  cited  above.  This  amendment 
was  in  consequence  of  the  abolition  of  the  office  of  supervisor  by  the  repeal 
of  R.  S.  |§  3159,  3160,  by  Act  Aug.  15,  1876,  a  287,  |  1,  ante,  |  5882.  This 
section,  as  originally  enacted,  is  set  fortii  in  the  note  to  said  provision,  ante,  | 
5882. 

The  office  of  inspector,  referred  to  in  the  last  sentence  of  this  section,  was 
abolished  by  the  repeal  of  R.  S.  {  3151,  by  Act  Aug.  4,  1886,  c  896,  I  2,  24 
Stat.  218. 

The  Commissioner  was  authorized  to  detail  deputy  collectors  for  special  doty 
in  other  districts  by  a  provision  of  Act  April  17,  1900,  c  192,  §  1,  ante,  | 
6852,  and  the  detail  in  like  manner  of  gaugers,  storekeeper-gangers,  and  store- 
keepers, was  authorized  by  a  further  provision  of  that  act  set  forth  ante,  | 
5876. 

The  authority,  power,  and  jurisdiction,  in  relation  to  the  exclusion  from 
the  United  States,  of  Chinese,  vested  by  law  or  treaty  in  the  collectors  of 
internal  revenue,  were  conferred  upon  such  officers  under  the  control  of  the 
.  Commissioner-General  of  Immigration  as  the  Secretary  of  Commerce  and 
Labor  might  designate  therefor,  by  provisions  of  Act  Feb.  14,  1903,  c  652, 
I  7,  ante,  |  858. 

Notes  of  Decisions 

Authority  of  commissioner  to  define  tection,  and  punishment  of  any  frauds 
and  limit  dntles^-The  commissioner  of  in  relation  to  the  collection  of  internal 
internal  revenue  has  no  authority  to  revenue  taxes,  and  these  duties  are  not 
define  and  limit  the  official  duties  of  finished  when  a  "prima  facie  case  has 
deputy  collectors  and  internal  revenue  been  made"  against  the  offender.  Id. 
agents  by  providing  that,  while  it  shall  Section  492,  ante,  while  relating  gen- 
be  a  part  of  their  official  duties  to  ap-  erally  to  "matters  pertaining  to  the  as- 
pear  before  United  States  commission-  sessment  and  collection  of  internal 
ers  and  federal  grand  juries  in  cases  revenue,*'  does  nqt  authorize  a  limits- 
involving  frauds  against  the  revenue  tion  of  the  duties  of  internal  revenue 
laws,  up  to  the  time  when  the  parties  officers  and  agents  in  special  matters 
charged  are  bound  over  to  or  held  by  otherwise  provided  by  law.  Id. 
a  grand  jury,  after  a  prima  facie  case  t.mi««*«...  ««  i.oM..AM>  ..j  •4AMirMii. 
has  been  made  out  and  the  accused  has  Transfer  of  saugere  and  storeksep. 
w«  JTvITZa^^^T^^Ji^^^^^  ^n  to  more  subordinate  positions^ 
been  so  bound  over  or  held,  such  at-  mv«„  -«^*^-^«  :-  «»„«^o*.^,«  ^^a  uir^Aiw^a^ 
tendance  shall  not  be  a  part  of  their  ^'^  flection  is  mandatory  and  bmdmg 
XffiJioi  J«^^r  -«^  *vL  -i,^«ii  ™  i  on  every  officer  who  comes  withm  its 
official  duties,  and  they  should  respond,  J^  .^  ^  authorise  the 
in  such  ca^es,  as  a  rule   only  to  a  reg-  J^  ^^^'^^  ^,                  J^   storekeeper- 

^'l^Z'?   TljJSl  "Mn  Tt?y  r    *      to  more  subordinate  positions,  but  only 
witness.        (1908)    26  Op.  Atty.   Gen.      ^^^^    ^^^   ^j^^^    ^^  ^'^^^    ^o   another. 

S  ^^t  knowleVe\^S?f  a  UnUed  ^«'  ^'^  ^'  «•  «^^'  ^  ^  ^J^  , 
States  commissioner  or  a  federal  grand  E^act  of  olvll  service  law— Smce  fte 
jury,  for  the  purpose  of  having  the  passage  of  the  Civil  Service  Act  the 
accused  bound  over  to  court  or  indict-  power  of  removal  is  limited  and  con- 
ed, and  their  afterwards  testi^ing  up-  trolled  by  it,  and,  being  subsequent  to 
on  the  trial  in  the  court  Id.  t^s  section,  it  limits  and  controls  it 
The  secretary  of  the  treasury  would  Butler  v.  White  (C;  C.  1897)  83  Fed. 
not  be  authorized  to  approve  of  such  ^78,  584,  reversed  (1898)  18  Sup.  Ot 
a  definition  and  limitation  of  the  duties  ^®.  1"^  U-  S.  379,  4.3  L.  Ed.  204. 
of  deputy  collectors  and  internal  rev-  Cited  without  definite  appiioatfoiii 
enue  agents,  for  the  reason  that  this  Stacey  v.  Emery  (1878)  97  U.  S.  642, 
section  makes  it  the  duty  of  all  such  24  L.  Ed.  1035;  U.  S.  v.  Farden  (1878) 
officers  to   aid  in  the   prevention,  de-  99  U.  S.  10,  18,  25  L.  Ed.  267. 

§  5884.  (R.  S.  §  3164.)     Duty  of  collectors  to  report  violations  of 

law  to  district  attorney. 
It  shall  be  the  duty  of  every  collector  of  internal  revenue  to  report 
within  ten  days  to  the  district  attorney  of  the  district  in  which  any 
fine,  penalty,  or  forfeiture  may  be  incurred  for  the  violation  of  any 
law  of  the  United  States  relating  to  the  revenue,  a  statement  of  all 
the  facts  and  circumstances  of  the  case  within  his  knowledge,  to- 
gether with  the  names  of  the  witnesses,  and  which  may  come  to  his 
knowledge  from  time  to  time,  stating  the  provisions  of  the  law  be- 
lieved to  be  violated,  and  on  which  a  reliance  may  be  had  for  con- 
demnation or  conviction ;  and  if  any  collector  shall  in  any  case  fail 
to  report  to  the  proper  district  attorney  as  prescribed  in  this  sec- 
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tion,  his  right  to  any  compensation,  benefit,  or  allowance  in  such 
case  shall  be  forfeited  to  the  United  States,  and  the  same  may,  in 
the  discretion  of  the  Secretary  of  the  Treasury,  be  awarded  to  such 
persons  as  may  make  complaint  and  prosecute  the  same  to  judgment 
or  conviction. 

Act  March  3,  1878,  c.  244,  17  Stat  580. 

The  duties  of  district  attorneys  in  the  prosecutions  of  yiolations  of  internal 
revenue  laws  were  prescribed  by  R.  S.  |  838,  ante,  |  1297. 

Notes  of  Deeisioiu 
Duties    of    deputy    oolleotorH—Under  the  special  tax  stamps  are  posted  or 
this   section,  and  nnder  sections  5889,  the   places  in  which  they   are   posted 
5962,  5693,  and  6971,  post,  one  of  the  was   obtained  in   his   official   capacity, 
duties   imposed   on  a   deputy   internal  and  he  could  not  be  compelled  by  a 
revenue  collector  is  to  see  to  it  that  court  to  disclose  such  names  as  a  wit- 
retail    liquor   dealers    shall    place    and  ness.     In  re  Lamberton   (D.  0.  1908) 
keep  conspicuously  in  their  establish-  124  Fed.  446,  448,  449. 
ments  or  places  of  business  stamps  de- 
noting the  payment  of  the  special  tax,  Cited     without    definite    application, 
and  the  information  as  to  the  names  of  Waters  v.  U.  S.  (1897)  32  Ot  Gl.  277. 
persons   in  whose   places   of   business 

§  5885.  (R.  S.  §  3165,  as  amended.  Act  March  1,  1879,  c.  125,  §  2.) 
Revenue  officers  who  may  administer  oaths  and  take  evidence. 
Kvery  collector,  deputy  collector,  and  inspector  is  authorized  to 
administer  oaths  and  to  take  evidence  touching  any  part  of  the 
administration  of  the  internal-revenue  laws  with  which  he  is  charged, 
or.  where  such  oaths  and  evidence  are  authorized  by  law  or  regulation 
authorized  by  law  to  be  taken. 

Act  June  30,  1864,  c.  173,  §  52,  18  Stet.  242.  Act  March  8,  1865,  c.  78,  § 
1,  13  Stat  471.     Act  March  1,  1879,  c.  125,  §  2,  20  Stat  329. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  "are  authorized  by  law,"  the  words  "or  regulation  authorized 
by  law,"  as  set  forth  here,  by  Act  March  1,  1879,  c.  126,  {  2,  cited  above. 

The  office  of  inspector,  referred  to  in  this  section,  was  abolished  by  the 
repeal  of  R.  S.  §  3151,  by  Act  Aug.  4,  1886,  c.  896,  {  2,  24  Stat  218. 

Notes  ot  Beolsioiui 

Authority  to  require  oath.^The  sec-  tilled  spirits  to  examine  distiller's 
tion  establishes  the  authority  of  a  dep-  sureties,  and  to  require  them  to  ''jus- 
nty  to  administer  oaths,  but  does  not  tify"  on  a  prescribed  form,  an  oath 
establish  the  authority  of  the  depart-  taken  by  a  surety  with  reference  to 
ment  to  require  an  oath  in  returns  by  his  qualifications  before  a  deputy  col- 
wholesale  dealers  made  under  the  Ole-  lector,  was  held  to  be  an  oath  taken 
omargarine  Act  U.  S.  v.  Lamson  (C.  in  a  case  in  which  **a  law  of  the  Unit- 
0.   1908)    165  Fed.  80.  ^  States  authorizes  an  oath  to  be  ad- 

Perjury.— Where,    pursuant    to    this  ministered,'*  within  section  10295,  post, 

section  and  section  492,  ante,  a  regula-  defining   perjury.     U.    S.   ▼.   Hardison 

tion  required  coUectors  of  taxes  on  dis-  (D.  O.  1905)  135  Fed.  419,  420,  421. 

§  5886.  (R.  S.  §  3166.)     Revenue  officers  authorized  to  make  sei- 
zures. 

Any  officer  of  internal  revenue  may  be  specially  authorized  by  the 
Commissioner  of  Internal  Revenue  to  seize  any  property  which  may 
by  law  be  subject  to  seizure,  and  for  that  purpose  such  officer  shall 
have  all  the  power  conferred  by  law  upon  collectors.;  and  such  special 
authority  shall  be  limited  in  respect  of  time,  place,  and  kind  and  class 
of  property,  as  the  Commissioner  may  specify:  Provided,  That  no 
collector  shall  be  detailed  or  authorized  to  discharge  any  duty  im- 
posed by  law  upon  any  other  collector. 

Act  March  2.  1867,  c.  169,  §  19,  14  Stat.  482.  Act  July  20,  1868,  c  186, 
I  51,  15  Stat.  145. 

Notes  of  Deoisloiui 

Liability    for    offlcar's    negiigenoe^-  the  distiller  were  lost     U.  S.  ▼.  Sislc 

The   United   States  is  not  responsible  (1910)  176  Fed.  885,  100  O.  O.  A.  355. 

for  the  negligence  of  an  internal  rev-  Cited    without    definite    appiication, 

enue  officer,  by  reason  of  which  spirits  Agnew    v.    Haymes    (1905)    141    Fed. 

seized  for  nonpayment  of  the  tax  by  631,  72  0.  0.  A.  325. 
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§  5887.  (R.  S.  §  3167,  as  aiiDended,  Act  Aug.  27,  1894,  c  349,  §  34, 
Act  Oct.  3,  1913,  c.  16,  §  II,  I,  and  Act  Sept.  8,  1916,  c.  463,  § 
16.)  Revenue  officers  disclosing  operations  of  manufacturers, 
etc.,  punishable. 

It  shall  be  unlawful  for  any  collector,  deputy  collector,  agent, 
clerk,  or  other  officer  or  employee  of  the  United  States  to  divulge 
or  to  make  known  in  any  manner  whatever  not  provided  by  law  to 
any  person  the  operations,  style  of  work,  or  apparatus  of  any  manu- 
facturer or  producer  visited  by  him  in  the  discharge  of  his  official 
duties,  or  the  amount  or  source  of  income,  profits,  losses,  expen- 
ditures, or  any  particular  thereof,  set  forth  or  disclosed  in  any  in- 
come return,  or  to  permit  any  income  return  or  copy  thereof  or  any 
book  containing  any  abstract  or  particulars  thereof  to  be  seen  or 
examined  by  any  person  except  as  provided  by  law ;  and  it  shall  be 
unlawful  for  any  person  to  print  or  publish  in  any  manner  whatever 
not  provided  by  law  any  income  return  or  any  part  thereof  or  source 
of  income  profits,  losses,  or  expenditures  appearing  in  any  income 
return ;  and  any  offense  against  the  foregoing  provision  shall  be  a 
misdemeanor  and  be  punished  by  a  fine  not  exceeding  $1,000  or  by 
imprisonment  not  exceeding  one  year,  or  both,  at  the  discretion  of 
the  court;  and  if  the  offender  be  an  officer  or  employee  of  the 
United  States  he  shall  be  dismissed  from  office  or  discharged  from 
employment.    (39  Stat.) 

This  section  was  part  of  S  16  of  an  act  entitled  an  "Act  to  increase  the 
revenue,  and  for  other  purposes,"  cited  above.  It  amends  B.  S.  |  3167,  u 
amended,  which  read  as  follows: 

"It  shall  be  unlawful  for  any  collector,  deputy  collector,  agent,  derk,  or 
other  officer  or  employ^  of  the  United  States  to  divulge  or  to  make  known 
in  any  manner  whatever  not  provided  by  law  to  any  person  the  operatioiifl, 
style  of  work,  or  apparatus  of  any  manufacturer  or  producer  visited  by  him 
in  the  discharge  of  bis  official  duties,  or  the  amount  or  source  of  income, 
profits,  losses,  expenditures,  or  any  particular  thereof,  set  forth  or  disclosed 
in  any  income  return  by  any  person  or  corporation,  or  to  permit  any  in- 
come return  or  copy  thereof  or  any  book  containing  any  abstract  or  partic- 
ulars thereof  to  be  seen  or  examined  by  any  person  except  as  provided  by 
law ;  and  it  shall  be  unlawful  for  any  person  to  print  or  publish  In  any  man- 
ner whatever  not  provided  by  law  any  income  return  or  any  part  thereof 
or  the  amount  or  source  of  income,  profits,  losses,  or  expenditures  appearing 
in  any  income  return;  and  any  offense  against  the  foregoing  provision  shall 
be  a  misdemeanor  and  be  punished  by  a  fine  not  exceeding  $1,000  or  by  im- 
prisonment not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court; 
and  if  the  offender  be  an  officer  or  employ^  of  the  United  States  be  shall  be 
dismissed  from  office  and  be  incapable  thereafter  of  holding  any  office  un- 
der the  Government."  Act  June  30,  1864,  c.  173,  §§  36.  38,  13  Stat  238. 
Act  March  8,  1865,  c.  78,  ^  1,  13  Stat.  471.  Act  Aug,  27,  1894,  c.  349,  f 
84,  28  Stat  557.    Act  Oct  8,  1913,  c.  16,  S  H.  I,  38  Stat  177. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

"If  any  collector  or  deputy  collector,  or  any  inspector,  or  other  officer  acting 
under  the  authority  of  any  revenue  law  of  the  United  States,  divulgea  to 
any  party,  or  makes  known  in  any  other  manner  than  may  be  provided  by 
law,  the  operations,  style  of  work,  or  apparatus  of  any  manufacturer  or 
producer  visited  by  him  in  the  discharge  of  his  official  duties,  be  shall  be  sub- 
ject to  a  fine  of  not  exceeding  one  thousand  dollars,  or  to  be  imprisoned  for 
not  exceeding  one  year,  or  to  both,  at  the  discretion  of  the  court,  and  shall 
be  dismissed  from  office,  and  be  forever  thereafter  incapable  of  holding  any 
office  under  the  Government" 

It  was  amended  to  read  as  set  forth  here  by  a  provision  of  the  Wilson  Tariff 
Act  of  Aug.  27,  1894,  c.  349,  S  34,  cited  above,  which  amendment  was  re-enact- 
ed in  the  same  language  as  a  part  of  the  income  tax  provisions  of  the  Under- 
wood Tariff  Act,  cited  above. 

The  amending  section  so  re-enacted  was  a  part  of  the  income  tax  provisions 
in  the  Wilson  Tariff  Act  of  1894,  held  unconstitutional  in  Pollock  v.  Trust 
Co.,  157  U.  S.  429,  15  Sup.  Ct  673,  39  L.  Ed.  759. 

The  inspection  of  returns  made  for  assessment  of  income  tax  was  autho^ 
ized  by  a  provision  of  section  14  (b),  of  Act  Sept  8,  1916,  c  463,  set  forth 
post,  §  6336n  (b). 
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The  provisioiui  of  thla  section  were  made  applicable  to  internal-revenue 
agents  by  an  amendment  of  R.  S.  |  3152,  by  Act  March  1,  1879,  c.  125,  |  2, 
ante,  |  5856. 

Notes  of  Deoisions 

Reports  to  coilector  as   public  rec-  lector  of  internal  revenue  to  make  or 

ordSw^Reports  to  a  collector  are  not  certify  copies  of  reports  on  file  in  his 

public    records,    but    are    the    private  office,  and  a   state   has  no   authority, 

property    of   the    government     In    re  either  in  its  sovereign  capacity  or  as 

Comingore   (D.  O.  1899)  96  Fed.  552,  a  Utigant,   to  impose   such  duty  upon 

556,  affirmed   (1900)   20  Sup.  Ot  701,  him.     In  re  Comingore    (D.   O.  1899) 

177  U.  S.  459,  44  L.  Bd.  846.  96  Fed.  652,  judgment  affirmed  Boske 

Rofusal  to  produco  records  or  copies  l.f^^'^^Z  uT^fm'  ''''  ""'' 

in  court^Under  this  section  and  regu-  ^^^  ^'  ^'  ^^'  ^  ^'  ^^  ^^' 

lations  of  the  treasury  department  a  Information   not   to    be   divoiged   by 

collector  might  refuse  the  commands  of  storekeeper  or  ganger.— A  storekeeper 

a  state  court  to  produce  his  records  or  and  ganger  may  not  divulge  informa- 

copies.      Boske    v.    Comingore    (1900)  tion   in   regard   to   the  business   of   a 

20  Sup.  Ct.  701,  703,  177  U.  S.  459,  distiller,   even  when  called  as   a   wit- 

44  1j,  Ed.  846.  ness  in  a  state  court    Stegall  v.  Thur- 

There  is  no   statute   of  the  United  man  (D.  O.  1910)  176  Fed.  813,  819. 
States  requiring  or  permitting  a  col- 

§  5888.  (R.  S.  §  3168,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Officers  not  to  be  interested  in  certain  manufactures;  penalty. 
Any  internal-revenue  officer  who  is  or  shall  become  interested,  di- 
rectly or  indirectly,  in  the  manufacture  of  tobacco,  snuff,  or  cigars,  or 
in  the  production,  rectification,  or  redistillation  of  distilled  spirits,  shall 
be  dismissed  from  office;  and  every  officer  who  becomes  so  interested 
in  any  such  manufacture  or  production,  rectification,  or  redistilla- 
tion, or  in  the  production  of  fermented  liquors,  shall  be  fined  not  less 
than  five  hundred  dollars  nor  more  than  five  thousand  dollars. 

Act  July  13,  1866,  c  184,  |  59,  14  Stat.  167.  Act  July  20,  1868,  c  186, 
I  97,  15  Stat  164.    Act  Feb.  27,  1877,  c.  69,  |  1,  19  Stat  248. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out  after  the  word  "distilled,"  the  word  **spriite,"  and  inserting  in  place 
thereof  the  word  "spirits,"  as  set  forth  here,  by  Act  Feb.  27,  1877,  c.  69,  §  1, 
cited  above. 

The  provisions  of  this  section  were  made  applicable  to  internal-revenue 
agents  by  an  amendment  of  R.  S.  {  3152,  by  Act  March  1,  1879,  c.  125,  {  2» 
ante,  |  5856. 

Notes  of  Deelsloiui 

Compromise  of  case.— Where  an  as«  the  government,  and  before  trial  pro- 

sesaor  of  internal  rev^ue  was  indict-  posed    terms    of    compromise    to    the 

ed    upon     the    provisions    of    section  commissioner  of  internal  revenue,  un- 

10201,  post,  and  of  sections  97  and  98  der  section  102  of  the  last-mentioned 

of  the  act  of  July  20,  1868  (this  sec-  act   (section  5952,  post),  it  was  held 

tion  and  section  5889,  post),  for  hav-  that  the  case  did  not  come  within  the 

ing    entered   into    a    corrupt   arrange-  purview  of  the  latter  sectiozL     (1872) 

ment  vnth  certain  distillers  to  defraud  14  Op.  Atty.  Gen.  43. 

§  5889.  (R.  S.  §  3169.)     Officers  of  internal  revenue  guilty  of  ex- 
tortion,  receiving  unlawful  fees,  and  other  unlawful  acts. 

Every  officer  or  agent  appointed  and  acting  under  the  authority 
of  any  revenue  law  of  the  United  States — 

First.  Who  is  guilty  of  any  extortion  or  willful  oppression  under 
color  of  law ;  or, 

^^econd.  Who  knowingly  demands  other  or  greater  sums  than  arc 
authorized  by  law,  or  receives  any  fee,  compensation,  or  reward,  ex- 
cept as  by  law  prescribed,  for  the  perf ornvince  of  any  duty ;   or. 

Third.  Who  willfully  neglects  to  perform  any  of  the  duties  enjoin- 
ed on  him  by  law;  or, 

Fourth.  Who  conspires  or  colludes  with  any  other  person  to  de- 
fraud the  United  States ;  or, 

Fifth.  Who  makes  opportunity  for  any  person  to  defraud  the  Unit- 
ed States;    or, 

Sixth.  Who  does  or  omits  to  do  any  act  with  intent  to  enable  any 
other  person  to  defraud  the  United  States ;  or, 
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Seventh.  Who  negligently  or  designedly  permits  any  violation  of 
the  law  by  any  other  person ;   or, 

Eighth.  Who  makes  or  signs  any  false  entry  in  any  book,  or  makes 
or  signs  any  false  certificate  or  return,  in  any  case  where  he  is  by 
law  or  regulation  required  to  make  any  entry,  certificate,  or  return ; 
or. 

Ninth.  Who,  having  knowledge  or  information  of  the  violation  of 
any  revenue  law  by  any  person,  or  of  fraud  committed  by  any  per- 
son against  the  United  States  under  any  revenue  law,  fails  to  report, 
in  writing,  such  knowledge  or  information  to  his  next  superior  of- 
ficer and  to  the  Commissioner  of  Internal  Revenue ;  or. 

Tenth.  Who  demands,  or  accepts,  or  attempts  to  collect,  directly  or 
indirectly,  as  payment  or  gift,  or  otherwise,  any  sum  of  money  or 
other  thing  of  value  for  the  compromise,  adjustment,  or  settlement 
of  any  charge  or  complaint  for  any  violation  or  alleged  violation  of 
law,  except  as  expressly  authorized  by  law  so  to  do,  shall  be  dis- 
missed from  office,  and  shall  be  held  to  be  guilty  of  a  misdemeanor, 
and  shall  be  fined  not  less  than  one  thousand  dollars  nor  more  than 
five  thousand  dollars,  and  be  imprisoned  not  less  than  six  months  nor 
more  than  three  years.  The  court  shall  also  render  judgment  against 
the  said  officer  or  agent  for  the  amount  of  damages  sustained  in 
favor  of  the  party  injured,  to  be  collected  by  execution.  One-half 
of  the  fine  so  imposed  shall  be  for  the  use  of  the  United  States,  and 
the  other  half  for  the  use  of  the  informer,  who  shall  be  ascertained 
by  the  judgment  of  the  court. 

Act  July  20,  1868,  c.  186,  |  98,  15  Stat  165. 

Extortion  by  internal-revenue  informers  was  punishable  by  R.  S.  |  6484, 
which  was  incorporated  in  the  Criminal  Code,  in  section  145  thereof,  post,  | 
10315,  and  was  repealed  by  section  341  thereof,  post,  {  10515. 

The  provisions  of  this  section  were  made  applicable  to  Internal-revenue 
agents  by  an  amendment  of  B.  S.  |  3152,  by  Act  March  1,  1879,  c  125,  |  2, 
ante,  |  5856. 

Notes  of  Beelsloiui 

See,  also,  notes  nnder  |  10201,  post  ''customs*'  law,  within  the  meaning  ot 

Violation  of  law  In  general^A  reve-  *^  «f  ^^°'  f.  of  section  5890.  post, 

nue  officer  cannot  disregard  a  require-  «<> /»  ^^  ^«  «^^Jf?^*  ^  indictment  there- 

ment  of  the  law  as  useless,  or  because  ^^^F  '^^  e^tortog  money  under  color 

he  deems  the  government  protected  by  ^'.„^«  ^^^^^^    ?^«  ^^^^s    extortion  or 

other  provisions.    U.  S.  v.  Allen  (C.  0.  wiUful  oppression  under  color  of  law, 

1868)  Fed.  Cas.  No.  14,432.  «^°d   ^^\  knowingly   demanding    "other 

A   deputy  collector  who   accepted  a  «'  ^''^f.^^'^  ,f '"^  ^^^^  *f «  ajthorwed 

bond  for  the  withdrawal  of  whisky  from  ^^  ^^<  <>'  ^^«  receiving    any  fee,  com- 

a  warehouse,  knowing  that  the  signa-  Pensation  or  reward,  except  as  by  law 

tures  thereto  have  been  forged,  was  sub-  P^f  T^t^'  ^^"^  the  performance  of  any 

ject  to  punishment  under  Act  July  13,  duty,"  illegal  acts  described  in  subdivi- 

1866   fi  42     Id  Bions  1  and  2  of  this  section,  refer  to 

The  rep^aUng  clause  of  Act  Jan.  11.  offenses  committed  by  officers  or  agents 

1868,  did  not  operate  to  prevent  con-  '/appointed  and  acting  under  the  author- 

viction  and  punishment  for  an  offense,  ^Jf  ,*^^  any  revenue  law  of  the  Umted 

under  Act  July  13.  1866,  §  42.    In  re  ^^ates.'*     The  accused,  m  his  capaaty 

CaUicot  (0.  C.  1870)  Fed.  Cas.  No.  2,-  ^^  C^"^««?  inspector,  did  not  act  un- 

223  der   any   law    that   could   properly  be 

A  deputy  collector  of  the  duty  on  car-  regarded  as  a  revenue  law      He  was 

riages  made  a  distress  under  Act  Dec.  appointed  pursuant  to  acts  of  congress 

15,  1814,  I  4,  and  contrary  to  law  sold  f  PPropnating  money  to  be  used  by  the 

it  kt  auction  for  less  than  half  its  value,  .ti^asury   department   "to   prevent  iin- 

within  two  hours  after  seizure  and  with-  ^7^"^  mqS.'' ii^ q"'''*^^.   S^'^STiiS 

out  giving  public  notice  of  the  time  of  ^'  t  ^l^^J}  /^tt^^^^kP^  ^'  ^'  m 

sale.    Held,  that  he  was  a  trespasser  ab  ^'  i^c^f  V™   29^      '  '"^""''"'^  ^ 

initio  and  liable  for  damages.    Blake  v.  ^Vn      i       *    5        -u  a  •         u^-  •  •    . 

Johnson  (1817)  1  N.  H.  91.      .  ,  ^"^/^^  *$*»  descnbed  in  subdmsioM 

1  and  2  refer  to  offenses  committed  by 

Violations  of  subdivisions   I  and  2w—  officers  or  agents  appointed  and  acting 

A  Chinese  inspector,  appointed  by  the  under  authority  of  the  revenue  law  of 

treasury  department  to  assist  the  col-  the  United  States.     Williams  v.  U.  S. 

lector  of  a  port  in  enforcing  the  Chinese  (1897)  18  Sup.  Ct  92,  93,  168  U.  S. 

exclusion  laws,  is  not  a  person  acting  382,  42  L.  Ed.  509. 

'inder  authority  of  any  "revenue**  or  A  collector  with  whom  money  baa  been 

(6924) 


Ch.l) 


INTERNAL  BBVENUB 


§  6889 


deposited  by  a  distiller  to  pay  for  pat- 
ented meters  is  a  mere  stakeholder,  and 
the  distiller  cannot  recover  such  de- 
posit. Nusbaum  v.  Emery  (0.  C.  1873) 
Fed.  Cas.  No.  10,380. 

A  sovemment  officer,  who  after  seiz- 
ing  property  usedt  for  illegral  purposes, 
discontinued  a  suit  brought  to  enforce 
forfeiture  of  the  property,  but  retained 
possession  thereof  afterwards  without 
color  of  process,  is  liable  to  the  owner 
of  the  property  for  damages  for  the 
wrongful  retention  thereof,  though  he 
acted  in  good  faith.  Crawford  v.  EJid- 
man   (C.  C.  1902)  129  Fed.  992. 

A  person  who  carries  on  business 
without  having  paid  the  special  tax  is 
not  a  delinquent  of  whom  mileage  may 
be  collected.  U.  S.  v.  Highleyman  (D. 
C.  1876)  Fed.  Cas.  No.  15,361. 

Where  an  officer  willfully  and  know- 
ingly makes  false  representations  to 
his  superior  officers  as  to  the  violent 
and  lawless  condition  of  the  country, 
and  thns  induces  his  superior  officer 
to  send  soldiers,  which  were  unneces- 
sary for  the  proper  execution  of  the 
law,  he  is  guilty  of  oppression.  The 
law  invests  its  officers  with  the  neces- 
sary power  to  execute  its  mandates,  and 
affords  them  protection  while  properly 
performing  official  duties.  U.  S.  v. 
Deaver  (D.  C.  1882)  14  Fed.  505. 

Where  a  revenue  officer  collects  from 
parties  sums  of  money  as  special  taxes 
as  wholesale  and  retail  dealers  in  spir- 
its, when  no  such  taxes  have  been  reg- 
alarly  assessed  against  them,  he  is  guil- 
ty of  oppression,  although  such  parties 
had  been  guilty  of  selling  spirits  at 
wholesale  and  retail  without  a  license, 
as  required  by  law;  and  the  fact  that 
he  reported  such  taxes  to  the  collector 
of  the  district  as  received,  and  the  col- 
lector of  the  district,  in  his  settlement 
with  the  revenue  department,  was  re- 
quired to  pay  the  sums  collected  after 
the  manner  of  their  collection  was  fully 
known  to  the  department,  will  not  ren- 
der legal  the  acts  of  the  defendants 
knowingly  and  willfully  done,  without 
authority  of  law.    Id. 

Extortion  is  the  taking  or  obtaining  of 
anything  from  another  by  a  public  offi- 
cer by  means  of  illegal  compulsion  or 
oppressive  exaction.  The  offense  of 
extortion,  under  subdivision  1,  is  the 
same  as  the  offense  of  extortion  in  the 
common  law.    Id. 

Oppression  is  an  act  of  cruelty,  severi- 
ty, unlawful  exaction,  domination,  or  use 
of  excessive  authority.     Id. 

To  make  an  act  oppressive  on  the 
part  of  an  officer,  under  the  statute,  it 
must  be  done  willfully,  "under  color  of 
law,"  and  "without  legal  authority."  Id. 
Destruction  of  a  stUl  by  a  revenue  of- 
ficer before  it  has  been  condemned  by  - 
proper  decree  is  an  act  of  oppression. 
Id. 

Extortion  and  the  mere  taking  of 
money  in  excess  of  lawful  fee  are  not 


the   same.     U.   S.   v.   Hamed    (D.   C. 
1890)  43  Fed.  376,  378. 

Violations  of  subdivision  7.— On  the 
trial  of  a  government  storekeeper  and 
ganger  at  a  distillery,  charged  under  this 
section  with  having  negligently  and 
designedly  permitted  a  violation  of  the 
law  by  another  person  by  leaving  the 
door  of  a  cistern  room  unlocked,  in  con- 
sequence of  which  distilled  spirits  were 
unlawfully  removed  therefrom,  proof 
that  the  room  was  negligently  left  open 
or  unlocked  is  sufficient  to  warrant  a 
con>dction,  and  it  is  not  essential  that 
it  should  have  been  with  intent  that  the 
spirits  should  be  removed.  Mason  v. 
U.  S.  (1908)  162  Fed.  23,  89  C.  C.  A. 
63,  writ  of  certiorari  denied  (1909)  29 
Sup.  Ct  700,  214  U.  S.  619,  53  L.  Ed. 
1065. 

On  an  indictment  charging  a  store- 
keeper with  having  "negligently  and  de- 
signedly" left  a  door  unlocked,  so  that 
distilled  spirits  were  unlawfully  re- 
moved, it  is  not  essential  to  show  that 
the  act  was  done  with  intent  that  the 
spirits  should  be  removed.    Id. 

Under  this  section  and  section  5884, 
ante,  and  sections  5962,  5963,  and  5971, 
post,  a  collector  of  internal  revenue 
cannot  be  compelled  by  a  court  to  dis- 
close as  a  witness  the  names  of  the 
persons  in  whose  places  of  business 
special  tax  stamps  are  posted,  or  the 
places  in  which  they  are  posted,  this  in- 
formation being  obtained  in  an  official 
capacity.  In  re  Lamberton  (D.  0. 1903) 
124  Fed.  446,  448,  449. 

Effect  of  subdivision  10  as  extending 
oommon  law.— The  principle  and  poli- 
cy of  the  common  law,  that  a  ministerial 
officer,  who  had  arrested  a  person,  and 
who  takes  from  such  person  money  or 
other  reward,  under  a  pretense  or  prom- 
ise of  getting  the  offender  discharged,  is 
guilty  of  a  criminal  offense,  was  intend- 
ed to  be  extended  by  subdivision  10  to 
the  officers  of  the  revenue;  and  any 
subordinate  revenue  officer  who  de- 
mands or  accepts,  or  attempts  to  col- 
lect, directly  or  indirectly,  as  payment 
or  gift,  or  otherwise,  any  sum  of  money, 
or  other  thing  of  value,  for  a  compro- 
mise of  the  violation  of  the  revenue 
laws,  is  guilty  of  a  misdemeanor.  U.  S. 
V.  Deaver  (D.  0. 1882)  14  Fed.  595. 

Damages  for  Injuries.— Where  a  gov- 
ernment officer  injures  a  citizen  by  an 
official  act,  he  is  liable,  not  only  for  actu- 
al damages,  but  for  exemplary  damages 
as  well,  if  he  proceeded  in  malicious  or 
wanton  disregard  of  the  citizen's  rights. 
Crawford  v.  Eidman  (C.  C.  1902)  129 
Fed.  992. 

A  suit  for  forfeiture  of  property  seiz- 
ed by  a  government  officer  for  violation 
of  law  was  discontinued  by  the  officer. 
Held,  in  an  action  by  the  owners  against 
the  officer  for  damages  for  his  wrong- 
ful detention  of  the  property  after  such 
discontinuance,  the  costs  incurred  by 
plaintiff  in  the  former  proceeding  could 
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not  be  recoTered  ai  a  part  of  his  dam- 
ages.   Id. 

Prosecution  and  punish  mentor— Counts 

charging  a  defendant  with  the  forgery 
of  Chinese  duplicate  certificates,  and 
ivith  violating  this  section  as  an  officer 
in  the  revenue  service,  by  negligently 
and  designedly  permitting  the  commis- 
sion of  such  offenses,  may  properly  be 
joined  in  the  same  indictment,  under 
section  2164,  ante,  since  they  cover 
"acts  or  transactions  connected  togeth- 
er." Dillard  v.  U.  S.  (1905)  141  Fed. 
303,  72  C.  C.  A.  451. 

An  internal  revenue  officer,  named  as 
such  in  the  indictment,  cannot  be  jointly 
indicted  with  a  private  person  for  con- 
spiracy to  defraud  the  revenue.  U. 
S.  V.  McDonald  (C.  C.  1876)  Fed.  Cas. 
No.  15,670. 

Quaere,  whether  one  charged  in  differ- 
ent counts,  under  this  section,  with 
knowledge  of  separate  frauds  upon  the 
revenue,  may  be  punished  by  cumula- 
tive sentences.  TJ.  S.  v.  Maguire  (C.  C. 
1876)  Fed.  Cas.  No.  15,708. 

The  United  States  have  an  option, 
where  custom  officers  and  individuals 
have  combined,  to  proceed  against  the 
custom  officers  under  this  and  other 
sections.  U.  S.  v.  Grunberg  (C.  C. 
1904)  131  Fed.  137,  139. 

So  officers  who  conspire  with  others  to 
defraud  the  United  States  may  be  pros- 
ecuted therefor  under  this  section,  or 
they  may  be  joined  with  the  individual 
conspirators  in  an  indictment  under 
the  Criminal  Code.  Grunberg  v.  U.  S. 
(1906)  145  Fed.  81,  76  C.  C.  A.  51. 

Two  offenses— the  conspiracy  to  de- 


fraud, and  a  knowledge  of  a  violation  of 
law  without  reporting  the  same— may  be 
committed  by  a  revenue  officer,  and  may 
be  joined  in  the  same  indictment.  Ex 
parte  Joyce  (D.  O.  1877)  Fed.  Cas-  No. 
7,556. 

The  words  "willfu^^  and  corruptly," 
in  an  indictment  hereu,  tend  to  uncer- 
tainty, in  view  of  the  use  of  the  word 
"knowingly"  in  the  statute.  U.  S.  v. 
Williams  (D.  C.  1896)  76  Fed.  223. 
225,  226. 

Under  subdivision  2,  providing  for  the 
punishment  of  any  revenue  officer  who 
demands  or  receives  any  fee,  except  as 
prescribed  by  law,  "for  the  perform- 
ance of  any  duty,"  an  indictment  which 
charged  the  receiving  of  such  fee  for 
services  rendered  "under  color  of  hii 
office"  is  insufficient.     Id. 

Where  an  assessor  of  internal  revenue 
was  indicted  upon  the  provisions  of  sec- 
tion 10201,  post,  and  of  sections  97  and 
98  of  the  act  of  July  20,  1868  (this 
section,  and  section  5888,  ante),  for 
having  entered  into  a  corrupt  arrange- 
ment with  certain  distillers  to  defraud 
the  government,  and  before  trial  pro- 
posed terms  of  compromise  to  the  com- 
missioner of  internal  revenue,  under 
section  102  of  the  last-mentioned  act 
(section  5952,  post),  it  was  held  that 
the  case  did  not  come  within  the  purview 
of  the  latter  section.  (1872)  14  Op. 
Atty.  Gen.  43. 

Cited  without  definite  application, 
Wichsler  v.  U.  S.  (1907)  158  Fed.  579, 
86  C.  C.  A.  37;  U.  S.  v.  Van  Leuvcn 
(D.  C.  1894)  62  Fed.  62,  69;  U.  S.  t. 
Sandefuhr  (D.  C.  1906)  145  Fed.  49. 


§  5890.  (Act  Feb.  8,  1875,  c.  36,  §  23.)  Laws  imposing  fines  appli- 
cable  to  all  persons  in  service. 
All  acts  and  parts  of  acts  imposing  fines,  penalties,  or  other  pun- 
ishment for  offenses  committed  by  an  internal  revenue  officer  or 
other  officer  of  the  Department  of  the  Treasury  of  the  United  States, 
or  under  any  bureau  thereof,  shall  be,  and  are  hereby,  applied  to  all 
persons  whomsoever,  employed,  appointed,  or  acting  under  the  au- 
thority of  any  internal  revenue  or  customs  law,  or  any  revenue  provi- 
sion of  any  law  of  the  United  States,  when  such  persons  are  des- 
ignated or  acting  as  officers  or  deputies,  or  persons  having  the  cus- 
tody or  disposition  of  any  public  money.     (18  Stat.  312.) 

This  section  was  part  of  an  Act  to  amend  the  customs  and  intemal-revenof 
laws,  cited  above. 

Notes  of  Decisions 


under  color  of  office.  Williams  ▼.  V. 
S.  (1897)  18  Sup.  Ct  92,  93,  168  U. 
S.  382,  42  L.  Ed.  609,  reyersing  (D.  0. 
1896)  76  Fed.  223. 

Cited  without  definite  applieatioi, 
U.  S.  V.  Dominid  (1897)  78  Fed.  334, 
336,  24  C.  O.  A.  116. 


Acting    under   authority   of   iaw.— A 

Chinese  inspector  appointed  by  the 
treasury  department  to  assist  in  en- 
forcing Chinese  exclusion  laws  does 
not  act  under  authority  of  a  "revenue" 
or  "customs"  law,  within  this  section, 
so  as  to  subject  him  to  indictment  un- 
der  this   section   for  extorting   money 

§  5891.  (Act  March  1,  1879,  c.  125,  §  1.)     Collector,  etc.,  issuing 
stamps  before  pa3rment  punishable. 
Any  collector  of  internal  revenue,  or  any  deputy  collector  or  other 
employee  of,  or  person  acting  for,  such  collector,  who  shall  issue  anf 
stamp  or  stamps  indicating  the  payment  of  any  internal-revenue  tax, 
before  payment  in  full  therefor  has  been  made  to  the  officer  or  per- 
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son  issuing  the  same,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  fined  for  each  stamp  thus  issued  an  amount  equal  to  the  face 
value  thereof,  in  addition  to  the  liability  of  the  collector  on  his  official 
bond  on  account  of  such  stamp ;  and  such  collector,  deputy  collector, 
or  employee  shall  be  dismissed  from  office.    (20  Stiat  327.) 

This  section  was  part  of  an  act  to  amend  the  laws  relating  to  Internal 
KTenoe,  cited  above. 

Other  provisions  amending  the  Revised  Statutes  and  other  laws  relating  to 
internal  revenue  were  made  by  sections  2-22  of  this  act.  The  provisions  of 
these  sections  which  are  in  force  are  set  forth  in  other  chapters  of  this  Title 
and  in  the  preceding  Title. 

Section  23  of  the  act,  defining  the  words  "Revised  Stotutes"  as  used  in  the 
preceding  sections  thereof,  is  set  forth  post,  §  5892. 

Cited  witboat  definite  application, 
U.  S.  V.  Ridenour  (D.  0. 1902)  119  Fed. 
411,  415. 

§  5892.  (Act  March  1,  1879,  c.  125,  §  23.)     Meaning  of  term  ''Re- 
vised Statutes." 
Wherever  in  any  of  the  foregoing  sections  of  this  act  the  Revised 
Statutes  are  referred  to,  it  shall  be  held  to  mean  the  "edition  of  eight- 
een hundred  and  seventy-eight."    (20  Stat.  352.) 
See  notes  to  section  1  of  this  act,  ante,  f  5891. 

§  5893.  (R.  S.  §  3170.)    District  attorney  or  marshal  accepting  or 
demanding  anything  for  compromise  of  violation  of  internal 
revenue  laws. 
Every  district  attorney  or  marshal  who  demands,  or  accepts,  or 
attempts  to  collect,  directly  or  indirectly,  as  payment  or  gift  or  oth- 
erwise, any  sum  of  money  or  other  property  of  value  for  the  com- 
promise, adjustment,  or  settlement  of  any  charge  or  complaint  for 
any  violation  or  alleged  violation  of  any  provision  of  the  internal- 
revenue  laws,  except  as  expressly  authorized  by  law  to  do  so,  shall 
be  held  to  be  guilty  of  a  misdemeanor,  and  shall  be  fined  in  double 
the  sum  or  value  of  the  money  or  property  received  or  demanded, 
and  be  imprisoned  for  not  less  than  one  nor  more  than  ten  years. 
Act  March  2,  1867,  c.  169,  {  26,  14  Stat  483. 

§  5894.  (R.  S.  §  3171,  as  amended,  Act  March  1,  1879,  c.  125,  §  2.) 
Officers  suffering  injuries  may  maintain  suit  for  injuries. 
If  any  officer  appointed  under  and  by  virtue  of  any  act  to  provide 
internal  revenue,  or  any  person  acting  under  or  by  authority  of  any 
such  officer,  shall  receive  any  injury  to  his  person  or  property,  in 
the  discharge  of  his  duty,  under  any  law  of  the  United  States  for  the 
collection  of  taxes,  he  shall  be  entitled  to  maintain  suit  for  damage 
therefor,  in  the  circuit  court  of  the  United  States,  in  the  district 
wherein  the  party  doing  the  injury  may  reside  or  shall  be  found. 

Act  July  13,  1866,  c.  184,  §  67,  14  Stat.  172..  Act  March  1,  1879,  c  125,  § 
2,  20  Stat.  329. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  after  the  words  "person  or  property,"  the  words  "for  or  on  account  of 
any  act  by  him  done,"  and  inserting  in  place  thereof  the  words  ''in  the  dis- 
chaige  of  his  duty,"  as  set  forth  here,  by  Act  March  1,  1879,  c  125,  §  2,  cited 
above. 

The  provisions  of  this  section  were  made  applicable  to  internal  revenue  agents 
by  an  amendment  of  R.  S.  §  3152,  by  Act  March  1,  1879,  c  125,  §  2,  ante,  § 
5856. 

This  provision  is  probably  superseded  by  Act  Sept.  7,  1916,  c.  458,  set  forth 
post,  §§  8932a-8932uu,  providing  for  compensation  in  case  of  injury  or  death 
of  employes  of  the  government. 

Notes  of  Deoisions 

Civil  remedy  as  oonslstent  with  orini'*  sistent  with  R.  S.  |  6508,  post,  1 10183. 
Inal  statute^The  civil  remedy  for  re-  U.  S.  v.  Patrick  (a  O.  1893)  54  Fed. 
covezy  of  damages  is  in  no  way  incon*      338,  349. 
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CHAPTER  TWO 
Of  Assessments  and  Collections 


See.  Sec. 

5895.  Canvass  of  districts  for  objects      6925. 

of  taxfition. 

5896.  Annual  returns  of  persons  liable      5926. 

to  tax. 

5897.  Summons,   form  and  manner  of      5927. 

service  of. 

5898.  Failure    to   obey  summons,    pro-      5928. 

ceedings  on.  6929. 

5899.  When  collector  to  make  returns; 

further  time  allowed  for  filing 
returns;    assessment   of   taxes      6930. 
on  returns  made  by  collector; 
amounts   added   for  failure   to 
file  returns. 

5900.  Officers  may  enter  premises  where      5931. 

taxable  articles  are  kept 

5901.  Making  falise  return,  or  refusing 

to  produce  books;    penalty.  5932. 

5902.  Taxable  property  owned  by  non- 

residents. 5933. 

5903.  Lists,  when  taken  and  how  de- 

nominated. 

6904.  Commissioner  of  Internal  Reve-      5934, 
nue  to  make  assessments;    cor-      5935. 
rection  of  incomplete  or  imper- 
fect lists.  5936. 

5905.  Duty  and  authority  of  collectors 

and  deputies  to  collect  all  taxes.      5987. 

6906.  Notice  and  demand  of  taxes. 

6907.  Monthly  returns  and  special  re-      5938. 

turns,   when  to  be  made,  and 
when  tax  payable. 

6908.  Lien  for  taxes.  5939. 

5909.  Taxes  collectible  by  distraint 

5910.  Mode  of  levying  distraint.  5940. 

6911.  Delinquents     must    exhibit     evi- 
dences relating  to  property  dis-      5941. 
trained. 

6912*  Proceedings  on  distraint. 

6913.  When   property  sold    under   dis-      5942. 

traint   is   subject   to   tax,    and      6943. 

tax  not  paid. 
5914.  When   property   sold    under   dis-      6944. 

traint    may    be    purchased    for 

United  States,  etc.  5945. 

6915.  Property  distrained  to  be  restor- 

ed on  payment  before  sale.  5946. 

6916.  Effect   of  certificate   of   sale   on 

distraint  6947. 

6917.  When  property  distrained  is  not 

divisible.  5948. 

6918.  When  real  estate  may  be  sold  to 

satisfy  taxes. 

6919.  Proceedings  for  seizure  and  sale      6949. 

of  real  estate  for  taxes. 
5920.  Certificate  of  purchase;    deed.  6960. 

6921.  Collector's    deed    to    be    prima- 

facie  evidence,  etc.  5951. 

6922.  Collector  may  seize  lands  of  de- 

linquent in  any  district  of  same      6952. 
State.  5953. 

5923.  Redemption  of  land  prior  'to  sale. 

5924.  Redemption  of  lands  after  sale.         6954. 
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Record  of  sales;  transmission  of 
copy  to  Commissioner. 

Redemptions  to  be  entered  on 
record. 

Successive  seizures  may  be  made, 
when. 

Fees  and  charges  in  seizure  caaea. 

Proceedings  in  chancery  to  sub- 
ject real  estate  to  payment  of 
tax. 

Commissioner  to  have  charge  of 
real  estate  acquired  by  United 
States  under  internal-revenue 
laws. 

List  to  be  sent  to  district  where 
the  party  taxed  resides  or  baa 
property,  when. 

Collections  to  be  paid  into  Treaa- 
ury  daily. 

All  collections  to  be  covered  into 
Treasury  as  internal  revenoe 
collections. 

Depositories. 

Collector's  monthly  statement; 
final  accounts. 

Collectors  to  render  accounts 
quarterly. 

Suits,  etc.,  for  fines,  penalties, 
and  forfeitures,  and  for  taxes. 

Suits  for  taxes,  etc.,  not  to  be 
brought  without  sanction  of 
Commissioner. 

Regulations  as  to  suits,  for  gov- 
ernment of  officers. 

Moneys  recovered  by  suits  to  be 
paid  to  collectors. 

Dues  from  delinquent  collector  to 
be  collected  by  distraint  and 
sale. 

Collectors  charged  with  what 

Death,  etc.,  of  collector;  uncol- 
lected balances. 

Refundment  of  taxes,  penalties, 
etc. 

Taxes  on  spirits  accidentally  de- 
stroyed. 

When  tax  on  lost  spirits  is  in- 
demnified by  insurance. 

Suits  to  restrain  assessments  or 
collection  of  taxes. 

Suits  to  recover  taxes  collected 
under  second  assessment;  bur- 
den of  proof  to  show  fraud. 

Suits  for  recovery  of  taxea 
wrongfully  collected. 

Limitation  of  suits  for  recovery 
of  taxes  wrongfully  collected. 

Claims  for  refundment;  limita- 
tion. 

Compromises. 

Discontinuances  of  criminal  pros- 
ecutions. 

Continuances  of  internal-revenue 
cases. 
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§  5895.  (It  S.  §  3172,  as  amended,  Act  Aug.  27,  1894,  c.  349,  §  34, 
Act  Oct.  3,  1913,  c.  16,  §  II,  I,  and  Act  Sept.  8,  1916,  c.  463,  § 
16.)     Canvass  of  districts  for  objects  of  taxation. 
Every  collector  shall,  from  time  to  time,  cause  his  deputies  to 
proceed  through  every  part  of  his  district  and  inquire  after  and 
concerning  all  persons  therein  who  are  liable  to  pay  any  internal- 
revenue  tax,  and  all  persons  owning  or  having  the  care  and  manage- 
ment of  any  objects  liable  to  pay  any  tax,  and  to  make  a  list  of  such 
persons  and  enumerate  said  objects.    (39  Stat.) 

Act  June  30,  1864,  c.  173,  {  12,  13  Stat  225.  Act  March  2,  1867,  c.  169,  § 
1, 14  Stat.  471.  Act  Dec.  24, 1872,  c.  18, 1 1, 17  Stat.  401.  Act  Aug.  27, 1804, 
c.  349,  §  34,  28  Stat.  558.  Act  Oct  8,  1913,  c.  16,  §  II,  I,  88  Stat  17a 
Act  Sept  8,  1916,  c.  463,  |  16. 

This  section,  a^  enacted  in  the  Revised  Statutes,  was  as  follows : 
"Every  collector  shall,  from  time  to  time,  cause  his  deputies  to  proceed 
through  every  part  of  his  district  and  inquire  after  and  concerning  all  persons 
therein  who  are  liable  to  pay  a  special  tax,  and  all  persons  owning  or  having 
the  care  and  management  of  any  objects  liable  to  pay  cmy  tax,  and  to  make  a 
list  of  such  persons  and  enumerate  said  objects.'* 

It  was  amended  to  read  as  set  forth  here  by  the  Wilson  Tariff  Act  of  Aug.  27, 
1894,  c.  349,  §  34,  cited  above,  which  amendment  was  re-enacted  as  a  part  of 
the  income  tax  provisions  of  the  Underwood  Tariff  Act,  last  cited  above. 

This  amendment  as  originally  enacted,  was  a  part  of  the  income  tax  provi- 
sions in  the  Wilson  Tariff  Act  of  1894,  cited  above,  held  unconstitutional  in 
Pollock  V.  Trust  Co.,  167  U.  S.  429,  15- Sup.  Ot  673,  39  L.  Ed.  759. 

This  section,  as  above  set  forth,  was  part  of  i  16  of  an  act  entitled  "An 
act  to  increase  the  revenue,  and  for  other  purposes,"  cited  above.  It  amends 
R.  S.  §  3172,  as  amended.  It  is  in  the  exact  language  of  the  section  as 
amended  by  Act  Oct  3,  1913,  c.  16,  §  II,  I. 

Notes  of  Deoisions 

Effect  of  statute  on  settlement  of  in-  In  order  to  establish  title  thereunder, 

CM>ine  taxes^— Effect  of  this  section  and  the    prerequisites    prescribed    by    this 

sections  5896-5904,  post,  on  settlements  section  et  seq.,  to  the  right  to  seize 

of  in  some  taxes.    In  re  Archer  (D.  G.  and  sell,  also  the  assessment  of  the  tax 

1878)  Fed.  Oas.  No.  606.  and  the  notice  of  the  sale,   must  be 

Effect  of  this  and  following  seotilins  ^}^T -^^ A^SS^^S^^?"^^^  a^"^^^  ^' 

as  to  title  under  deed  from  collector^  Goodwin  (1878)  76  N.  Y.  409. 

A  deed  from  a  collector  of  internal  rev-  Cited    without    definite    application, 

enue  is,  under  section  5921,  post,  only  U.  S.  v.  Pacific  R.  R.  (G.  G.  1880)  1 

prima  fade  evidence  of  the  facts  re-  Fed.  97,  103;   IT.  S.  v.  Patrick  (G.  G. 

quired  by  stotute  to  be  stoted  therein.  1893)  64  Fed.  338,  844. 

§  5896.  (R.  S.  §  3173,  as  amended,  Act  March  1,  1879,  c.  125,  §  3, 

Act  Aug.  27,  1894,  c.  349,  §  34,  Act  Oct.  3,  1913,  c.  16,  §  II,  I. 

and  Act  Sept.  8,  1916,  c.  463,  §  16.)    Annual  returns  of  persons 

liable  to  tax. 
It  shall  be  the  duty  of  any  person,  partnership,  firm,  association, 
or  corporation,  made  liable  to  any  duty,  special  tax,  or  other  tax 
imposed  by  law,  when  not  otherwise  provided  for,  (1)  in  case  of  a 
special  tax,  on  or  before  the  thirty-first  day  of  July  in  each  year, 
(2)  in  case  of  income  tax  on  or  before  the  first  day  of  March  in 
each  year,  or  on  or  before  the  last  day  of  the  sixty-day  period  next 
following  the  closing  date  of  the  fiscal  year  for  which  it  makes  a 
return  of  its  income,  and  (3)  in  other  cases  before  the  day  on  which 
the  taxes  accrue,  to  make  a  list  or  return,  verified  by  oath,  to  the 
collector  or  a  deputy  collector  of  the  district  where  located,  of  the 
articles  or  objects,  including  the  amount  of  annual  income  charged 
with  a  duty  or  tax,  the  quantity  of  goods,  wares,  and  merchandise, 
made  or  sold  and  charged  with  a  tax,  the  several  rates  and  aggre- 
gate amount,  according  to  the  forms  and  regulations  to  be  pre- 
scribed by  the  Commissioner  of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  for  which  such  person,  part- 
nership, firm,  association,  or  corporation  is  liable:  Provided,  That 
if  .any  person  liable  to  pay  any  duty  or  tax,  or  owning,  possessing, 
or  having  the  care  or  management  of  property,  goods,  wares,  and 
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merchandise,  article  or  objects  liable  to  pay  any  duty,  tax,  or  license, 
shall  fail  to  make  and  exhibit  a  list  or  return  required  by  law,  but 
shall  consent  to  disclose  the  particulars  of  any  and  all  the  property, 
goods,  wares,  and  merchandise,  articles,  and  objects  liable  to  pay  any 
duty  or  tax,  or  any  business  or  occupation  liable^  to  pay  any  tax  as 
aforesaid,  then,  and  in  that  case,  it  shall  be  the  duty  of  the  collector 
or  deputy  collector  to  make  such  list  or  return,  which,  being  dis- 
tinctly read,  consented  to,  and  signed  and  verified  by  oath  by  the 
person  so  owning,  possessing,  or  having  the  care  and  management 
as  aforesaid,  may  be  received  as  the  list  of  such  person ;  Provided 
further,  That  in  case  no  annual  list  or  return  has  been  rendered  by 
such  person  to  the  collector  or  deputy  collector  as  required  by  law, 
and  the  person  shall  be  absent  from  his  or  her  residence  or  place  of 
business  at  the  time  the  collector  or  a  deputy  collector  shall  call  for 
the  annual  list  or  return,  it  shall  be  the  duty  of  such  collector  or 
deputy  collector  to  leave  at  such  place  of  residence  or  business,  with 
some  one  of  suitable  age  and  discretion,  if  such  be  present,  other- 
wise to  deposit  in  the  nearest  post  office,  a  note  or  memorandum 
addressed  to  such  person,  requiring  him  or  her  to  render  to  such 
collector  or  deputy  collector  the  list  or  return  required  by  law  with- 
in ten  days  from  the  date  of  such  note  or  memorandum,  verified  by 
oath.  And  if  any  person,  on  being  notified  or  required  as  aforesaid, 
shall  refuse  or  neglect  to  render  such  list  or  return  within  the  time 
required  as  aforesaid,  or  whenever  any  person  who  is  required  to 
deliver  a  monthly  or  other  return  of  objects  subject  to  tax  fails  to 
do  so  at  the  time  required,  or  delivers  any  return  which,  in  the 
opinion  of  the  collector,  is  erroneous,  false,  or  fraudulent,  or  con- 
tains any  undervaluation  or  understatement,  or  refuses  to  allow  any 
regularly  authorized  Government  officer  to  examine  the  books  of 
such  person,  firm,  or  corporation,  it  shall  be  lawful  for  the  collector 
to  summon  such  person,  or  any  other  person  having  possession, 
custody,  or  care  of  books  of  account  containing  entries  relating  to 
the  business  of  such  person,  or  any  other  person  he  may  deem 
proper,  to  appear  before  him  and  produce  such  books  at  a  time  and 
place  named  in  the  summons,  and  to  give  testimony  or  answer  in- 
terrogatories, under  oath,  respecting  any  objects  or  income  liable  to 
tax  or  the  returns  thereof.  The  collector  may  summon  any  person 
residing  or  found  within  the  State  or  Territory  in  which  his  district 
lies ;  and  when  the  person  intended  to  be  summoned  does  not  re- 
side ajid  can  not  be  found  within  such  State  or  Territory,  he  may 
enter  any  collection  district  where  such  person  may  be  found  and 
there  make  the  examination  herein  authorized.  And  to  this  end  he 
may  there  exercise  all  the  authority  which  he  might  lawfully  exercise 
in  the  district  for  which  he  was  commissioned :  Provided,  That  "per- 
son," as  used  in  this  section,  shall  be  construed  to  include  any  cor- 
poration, joint-stock  company  or  association,  or  insurance  company 
when  such  construction  is  necessary  to  carry  out  its  provisions. 
(39  Stat.) 

Act  June  30,  1864,  c  173,  §§  11,  13,  13  Stat  225,  226.  Act  July  13,  1866, 
c  184,  §  9,  14  Stat.  101.  Act  March  2,  1867,  c  169,  §  1,  14  Stat  471.  Act 
Dec.  24,  1872,  c.  13,  S  1»  17  Stat.  401.  Act  March  1,  1879,  c  125,  I  3,  20 
Stat  330.  Act  Aug.  27,  1894,  c.  349.  |  34,  28  Stat  558.  Act  Oct  3,  1913,  c 
16,  §  II,  I.  38  Stat  178.    Act  Sept  8,  1916,  c.  463,  |  16,  39  Stat 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  Act  March 
1,  1879,  c.  125,  §  3,  cited  above,  by  striking  out,  after  the  words  "when  not 
otherwise  provided  for,"  the  words  "on  or  before  the  first  Monday  of  Mawh  o^ 
each  year,"  and  inserting  in  place  thereof  the  words  "in  case  of  a  specif  tax 
on  or  before  the  thirteenth  day  of  April  in  each  year,"  and  by  striking  out, 
after  the  words  **and  in  other  cases  before  the  day,"  the  words  "of  levy/'  ^^ 
inserting  in  place  thereof  the  words  "on  which  the  taxes  accrue,"  maicii^  ^^ 
section  read  as  follows : 

"It  shall  be  the  duty  of  any  person,  partnership,  firm,  association,  o^  corpo- 
ration, made  liable  to  any  duty,  special  tax,  stamp,  or  tax  imposed  !>/  ^^' 

(6930) 


Ch.  2)  INTERNAL  RBVBNUB  §   5896 

when  not  otherwise  provided  for,  in  case  of  a  special  tax,  on  or  before  the 
thirteenth  day  of  April  In  each  year,  and  in  other  cases  before  the  day  on  which 
the  taxes  accrue,  to  make  a  list  or  return,  verified  by  oath  or  affirmation,  to 
the  deputy  collector  of  the  district  where  located,  of  the  articles  or  objects 
charj^ed  with  a  special  duty  or  tax,  the  quantity  of  goods,  wares,  and  mer- 
chandise made  or  sold,  and  charged  with  a  specific  or  ad  valorem  duty  or  tax, 
the  several  rates  and-  aggregate  amount,  according  to  the  forms  and  regulations 
to  be  prescribed  by  the  Commissioner  of  Internal  Revenue,  under  the  direction 
of  the  Secretary  of  the  Treasury,  for  which  such  person,  partnership,  firm,  as- 
sociation or  corporation  is  liable:  Provided,  That  if  any  person  liable  to  pay 
any  duty  or  tax,  or  owning,  possessing,  or  having  the  care  or  management  of 
property,  goods,  wares,  and  merchandise,  articles  or  objects  liable  to  pay  any 
duty,  tax,  or  license,  shall  fail  to  make  and  exhibit  a  list  or  return  required  by 
law,  but  shall  consent  to  disclose  the  particulars  of  any  and  all  the  property, 
goods,  wares,  and  merchandise,  articles  and  objects  liable  to  pay  any  duty  or 
tax,  or  any  business  or  occupation  liable  to  pay  any  special  tax  as  aforesaid, 
then,  and  in  that  case,  it  shall  be  the  duty  of  the  deputy  collector  to  make  such 
list  or  return,  which,  being  distinctly  read,  consented  to,  and  signed  and  verified 
by  oath  or  afilrmation  by  the  person  so  owning,  possessing,  or  having  the  care 
and  management  as  aforesaid,  may  be  received  as  the  list  of  such  person:  Pro- 
vided further.  That  in  case  any  person  shall  be  absent  from  his  or  her  residence 
or  place  of  business  at  the  time  a  deputy  collector  shall  call  for  the  annual 
list  or  return  and  no  annual  list  or  return  has  been  rendered  by  such  person  to 
the  deputy  collector  as  required  by  law,  it  shall  be  the  duty  of  such  deputy 
collector  to  leave  at  such  place  of  residence  or  business,  with  some  one  of  suit- 
able age  and  discretion,  if  such  be  present,  otherwise  to  deposit  in  the  nearest 
post-office,  a  note  or  memorandum,  addressed  to  such  person,  requirihg  him  or 
her  to  render  to  such  deputy  collector  the  list  or.  return  required  by  law,  with- 
in ten  days  from  the  date  of  such  note  or  memorandum,  verified  by  oath  or 
affirmation.  And  if  any  person  on  being  notified  or  required  as  aforesaid  shall 
refuse  or  neglect  to  render  such  list  or  return  within  the  time  required  as  afore- 
said or  whenever  any  person  who  is  required  to  deliver  a  monthly  or  other  re- 
turn of  objects  subject  to  tax  fails  to  do  so  at  the  time  required,  or  delivers 
any  return  which,  in  the  opinion  of  the  collector,  is  false  or  fraudulent,  or  con- 
tains any  under-valaation  or  under-statement,  it  shall  be  lawful  for  the  col- 
lector to  summon  such  person,  or  any  other  person  having  possession,  custody, 
or  care  of  books  of  account  containing  entries  relating  to  the  business  of  such 
person,  or  any  other  person  he  may  deem  proper,  to  appear  before  him  and 
produce  such  books,  at  a  time  and  place  named  in  the  summons,  and  to  give 
testimony  or  answer  interrogatories,  under  oath,  respecting  any  objects  liable 
to  tax  or  the  returns  thereof.  The  collector  may  summon  any  person  residing 
or  found  within  the  State  in  which  his  district  lies ;  and  when  the  person  in- 
tended to  be  summoned  does  not  reside  and  cannot  be  found  within  such  State, 
he  may  enter  any  collection  district  where  such  person  may  be  found,  and  there 
make  the  examination  herein  authorized.  And  to  this  end  he  may  there  exercise 
all  the  authority  which  he  might  lawfully  exercise  in  the  district  for  which 
he  was  commissioned.*' 

It  was  further  amended  to  read  as  set  forth  here,  by  the  Wilson  Tariff  Act 
of  Aug.  27,  1884,  c.  349,  §  34,  cited  above,  which  amendment  was  re-enacted  in 
the  same  language  as  a  part  of  the  income  tax  provisions  of  the  Underwood 
Tariff  Act,  last  cited  above. 

This  amendment,  as  originally  enacted,  was  a  part  of  the  income  tax  provi- 
sions in  the  Wilson  Tariff  Act  of  1894,  cited  above,  held  unconstitutional  in 
Pollock  V.  Trust  Co.,  157  U.  S.  429,  15  Sup.  Ct.  673,  39  L.  Ed.  759. 

The  requisites  of  returns  for  the  assessment  and  collection  of  the  income  tax 
imposed  by  Act  Sept  8,  1910,  c.  463,  §§  8,  13,  are  set  forth  post,  §§  6336h, 
6336m. 

Provisions  requiring  returns  to  show  whether  the  rates  and  amounts  were 
stated  according  to  their  values  in  legal-tender  currency  or  according  to  their 
values  in  coined  money  were,  made  by  R.  S.  §  3178,  now  obsolete. 

This  section  and  the  two  following  sections  are  extended  to  and  made  ap- 
plicable in  the  enforcement  of  the  Cotton  Futures  Act,  post,  §  6309n. 

This  section,  in  its  present  form,  was  part  of  §  16  of  an  act  entitled  "An 
act  to  increase  the  revenue,  and  for  other  purposes,"  cited  above.  It  amends 
R.  S.  i  3173,  as  amended.  The  section  as  amended  by  Act  Oct  3,  1913,  c 
16,  §  II,  I>  read  as  follows: 

"It  shall  be  the  duty  of  any  person,  partnership,  firm,  association,  or  cor- 
poration, made  liable  to  any  duty,  special  tax,  or  other  tax  imposed  by  law, 
when  not  otherwise  provided  for,  in  case  of  a  special  tax,  on  or  before  the 
thirty-first  day  of  July  in  each  year,  in  case  of  income  tax  on  or  before  the 
first  day  of  March  in  each  year,  and  in  other  cases  before  the  day  on  which 
the  taxes  accrue,  to  make  a  list  or  return,  verified  by  oath  or  affirmation, 
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to  the  collector  or  a  deputy  collector  of  the  district  where  located,  of  the 
articles  or  objects,  including  the  amount  of  annual  income  charged  with  a 
duty  or  tax,  the  quantity  of  goods,  wares,  and  merchandise  made  or  sold 
and  charged  with  a  tax,  the  several  rates  and  aggregate  amount,  according 
to  the  forms  and  regulations  to  be  prescribed  by  the  Commissioner  of  Inter- 
nal Revenue,  with  the  approvsl  of  the  Secretary  of  the  Treasury,  for  which 
such  person,  partnership,  firm,  association,  or  corporation  is  liable:  Provided, 
That  if  any  person  liable  to  pay  any  duty  or  tax,  or  owning,  possessing,  or 
having  the  care  or  management  of  property,  goods,  wares,  and  merchandise, 
articles  or  objects  liable  to  pay  any  duty,  tax,  or  license,  shall  fail  to  make 
and  exhibit  a  list  or  return  required  by  law,  but  shall  consent  to  diadoee 
the  particulars  of  any  and  all  the  property,  goods,  wares,  and  merchandise, 
articles,  and  objects  liable  to  pay  any  duty  or  tax,  or  any  business  or  oc- 
cupation liable  to  pay  any  tax  as  aforesaid,  then,  and  in  that  case,  it  shall 
be  the  duty  of  the  collector  or  deputy  collector  to  make  such  list  or  return, 
which,  being  distinctly  read,  consented  to,  and  signed  and  verified  by  oath 
or  affirmation  by  the  person  so  owning,  possessing,  or  having  the  care  and 
management  as  aforesaid,  may  be  received  as  the  list  of  such  person:  Pro> 
vided  further.  That  in  case  no  annual  list  or  return  has  been  rendered  by 
such  person  to  the  collector  or  deputy  collector  as  required  by  law,  and  the 
person  shall  be  absent  from  his  or  her  residence  or  place  of  business  at  the 
time  the  collector  or  a  deputy  collector  shall  call  for  the  annual  list  or  re- 
turn, it  shall  be  the  duty  of  such  collector  or  deputy  collector  to  leave  at 
such  place  of  residence  or  business,  with  some  one  of  suitable  age  and  discre- 
tion, if  such  be  present,  otherwise  to  deposit  in  the  nearest  post  ofi&ce,  a 
note  or  memorandum,  addressed  to  such  person,  requiring  him  or  her  to  ren- 
der to  such  collector  or  deputy  collector  the  list  or  return  required  by  law 
withiir  ten  days  from  the  date  of  such  note  or  memorandum,  verified  by  oath 
or  affirmation.  And  if  .any  person,  on  being  notified  as  aforesaid,  shall 
refuse  or  neglect  to  render  such  list  or  return  within  the  time  required  as 
aforesaid,  or  whenever  any  person  who  is  required  to  deliver  a  monthly 
or  other  return  of  objects  subject  to  tax  falls  to  do  so  at  the  time  required, 
or  delivers  any  return  which,  in  the  opinion  of  the  collector,  is  false  or 
fraudulent,  or  contains  any  undervaluation  or  understatement,  it  shall  be 
lawful  for  the  collector  to  summon  such  person,  or  any  other  person  having 
possession,  custody,  or  care  of  books  of  account  containing  entries  relating 
to  the  business  of  such  person,  or  any  other  person  he  may  deem  proper,  to 
appear  before  him  and  produce  such  books,  at  a  time  and  place  named  in 
the  summons,  and  to  give  testimony  or  answer  interrogatories,  under  oath, 
respecting  any  objects  liable  to  tax  or  the  returns  thereof.  The  collector  may 
summon  any  person  residing  or  found  within  the  State  in  which  his  district 
lies;  and  when  the  person  intended  to  be  summoned  does  not  reside  and  can- 
not be  found  within  such  State,  he  may  enter  any  collection  district  where 
such  person  may  be  found  and  there  make  the  examination  herein  authorised. 
And  to  this  end  he  may  there  exercise  all  the  authority  which  he  might  law- 
fully exercise  in  the  diistrict  for  which  he  was  commissioned." 

Notes  of  Deoisiona 

See  notes  under  §  5895,  ante,  and  |  R.  S.  §  860,  is  modified  and  partially 

6937,  post  repealed  by  Act  June  22,  1874,  |  5,  in 

Constitutionality  of  former  statute^  relation  to  the  production  of  books  and 

Act  July  20.  1868,  §  49  (15  Stat  144),  ??{>«"•  .Ev?' J'/^^^  ^^^.S^^ 

giving  supervisors  the  right  to  examine  ^^'  ^'  ^^^^^   ^^  ^^»-  ^o.  16,515. 

books  and  papers,  etc.,  is  not  unconsti-  Right  to  examine  or  require  produc- 

tutional,   either   as  purporting   to   au-  tlon  thereof^An  assessor  has  no  right, 

thorize    an    unreasonable    seizure    and  in  order  to  determine  liability  for  in- 

search,  or  as  compelling  a  party  to  tes-  come  tax,   to  examine   books  of  third 

tify  against  himself.    Stanwood  v.  Green  persons   who   have   had   dealings  with 

(D.  O.  1870)  Fed.  Gas.  No.  13,301.  the  taxpayer.     In  re  Ghadwick  (D.  a 

Production  of  books  and  papers  In  1870)  Fed.  Gas.  No.  2,570. 
generals— A  tobacco  manufacturer  will  T*ie  supervisor  of  internal  revenue  is 
be  required  to  produce  his  books  before  entitled  to  examine  the  books  and  pa- 
ths assessor,  notwithstanding  a  crim-  P^Jfs  belonging  to  banks,  bankers,  brok- 
inal  proceeding  against  him;  but  he  cb,  and  banking  associations,  and  is 
will  be  allowed  to  object  to  the  exhibit  not  bound  to  inform  the  owners  of  his 
of  any  particular  entry  as  tending  to  purpose  in  making  such  examination, 
criminate  himself.  In  re  Lippman  (D.  Act  July  20,  1868,  §  49.  Stanwood  ▼. 
G.  1868)  Fed.  Gas.  No.  8,382.  Green  (D.  G.  1870)  Fed.  Gas.  No.  13,- 

A  corporation  is  not  bound  to  produce  301. 

its  books  to  the  assessor  on  an  inquiry  The  government  has  the  right  to  ex- 

into  the  income  of  its  shareholders.    In  amine  all  books  kept  by  the  distiller  or 

re  Ghadwick  (D.  G.  1870)  Fed.  Gas.  No.  rectifier   pertaining    to    the  bosiness- 

2,570.  private,  as  well  as  those  required  lij 
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law.  U.  S.  V.  Mason  (D.  O.  1875)  Fed. 
Cas.  No.  15,735. 

The  business  of  distillers  and  recti- 
fiers, being  wholly  within  control  of 
the  sovemment,  it  may  require  the  pro- 
duction of,  and,  if  necessary,  seize, 
any  or  all  the  books  and  papers  kept  by 
them  in  their  business.  U.  S.  v.  Three 
Tons  of  Coal  (D.  0. 1875)  Fed.  Cas.  No. 
16,515. 

A  collector  of  internal  revenue  has 
no  authority,  under  this  section,  to  re- 
quire a  wholesale  dealer  in  oleomar- 
garine to  produce  his  books  for  exam- 
ination and  inspection.  In  re  Kearns 
(I>.  C.  18d4)  64  Fed.  481. 

The  provisions  of  the  statute  author- 
izing a' collector  to  summon  before  him 
for  examination  any  person  charged 
by  the  law  with  the  duty  of  making  re- 
turns of  "objects  subject  to  tax"  do 
not  apply  to  persons  required  under  the 
■  oleomargarine  law  to  make  returns  of 
^'materials  and  products."  Such  provi- 
sions relate  only  to  objects  of  taxation 
upon  which  the  tax  is  collected  by  the 
method  of  return  and  assessment,  and 
not  to  those  upon  which  the  tax  is  re- 
quired to  be  paid  by  a  stamp,  and  a  col- 
lector has  no  power  under  section  8173 
to  compel  a  person  to  appear  and  tes- 
tify to  the  correctness  of  the  returns 
made  under  the  oleomargarine  law. 
In  re  Kinney   (D.   O.  1900)   102  Fed. 

46a 

Summons  and  service  thereof.— See  { 
5897,   post,  and   note  thereunder. 

The  service  by  a  supervisor  of  inter- 
nal revenue,  in  person,  of  a  summons 
upon  a  clerk  of  a  railroad  company  to 
produce  certain  books  and  papers,  and 
submit  to  examination  under  Act  July 
20,  1868,  S  49,  held  sufficient  Perry 
▼.  Newsome  (D.  C.  1869)  Fed.  Cas.  No. 
11.009. 

Adjournment  of  hearing  does  not  ne- 
cessitate a  new  summons.  In  re  Beck- 
er (D.  C.  1875)  Fed.  Cas.  No.  1,208. 

Authority  of  supervisor  to  issue  sum- 
mons to  produce  books  and  papers, 
made  coextensive  with  that  of  assessors 
(Act  July  20,  1868),  is  not  affected  by 
subsequent  transfer  of  assessor's  au- 
thority to  collectors.     Id. 

Summons  reciting  appropriate  stat- 
ute and  section  as  authority  need  not 
refer  to  section  of  statutes  embodying 
it    Id. 


Order  for  produotlon  of  books^-^Olie 

order  need  not  specify  the  books,  but 
the  officers  may  take  all  books  found 
on  the  premises;  the  presumption  be- 
ing that  they  belong  to  the  distilling 
business.  U.  S.  v.  Mason  (D.  C.  1875) 
Fed-  Cas.  No.  15,735. 

In  an  order  for  the  production  of 
books  and  papers  of  a  distiller  or  rec- 
tifier, the  same  need  not  be  more  speci- 
fically described  than  as  those  used  and 
kept  In  his  business  as  distiller  or  rec- 
tifier between  certain  dates  named.  U. 
S.  V.  Three  Tons  of  Coal  (D.  C.  1875) 
Cas.  No.  16,515. 

Order  to  open  vaults  containing  books. 

—If  a  distiller  refuse  to  produce  his 
books,  the  court  may  order  the  vaults 
containing  them  to  be  opened  by  its 
officers.  TJ.  S.  v.  Mason  (D.  C.  1875) 
Fed.  Cas.  No.  15,735. 

Examination   of   books  or  papers^— 

Claimants  and  their  counsel  have  the 
right  to  be  present  at  the  examination 
of  tlieir  books  and  papers.  U.  S.  v. 
Mason  (D.  C.  1875)  Fed.  Cas.  No.  15,- 
735;  Same  v.  Three  Tons  of  Coal  (D. 
C.  1875)  Id.  16,515. 

Examination  of  witness  or  taxpayer. 
—The  taxpayer  cannot  be  examined  as 
to  returns  and  payments  made  prior  to 
the  passage  of  Act  June  30,  1864.  In 
re  Brown  (D.  C.  1866)  Fed.  Cas.  No. 
1,977. 

A  witness,  summoned  for  examina- 
tion before  an  assessor,  may  be  com- 
pelled to  answer  questions  touching  the 
falsity  of  tax  returns  of  tobacco  man- 
ufacturers, as  disclosures  or  admis- 
sions thus  made  cannot  be  used  against 
him  in  criminal  prosecutions  under  Act 
Feb.  25,  1868.  In  re  PhUlips  (D.  C. 
Fed.  Cas.  No.  11,097. 


Remission  of  penalty  for  failure  to 
render  return  or  list  property.— It  is 

within  the  discretion  of  the  Secretary 
of  the  Treasury,  under  R.  S.  §  5293, 
post,  §  10131,  to  remit  a  penalty  im-' 
posed  under  R.  S.  S  3176,  post,  § 
5899,  for  failure  to  render  a  return  or 
list  of  taxable  property,  required  by 
this  section.  (1882)  17  Op.  Atty.  Gen. 
483. 

Cited  without  definite  application, 
U.  S.  V.  Pacific  B.  R.  (O.  C.  1880)  1 
Fed.  97,  103. 


§  5897.  (R.  S.  §  3174.)     Summons,  form  and  manner  of  service  of. 

Such  summons  shall  in  all  cases  be  served  by  a  deputy  collector 
of  the  district  where  the  person  to  whom  it  is  directed  may  be  found, 
by  an  attested  copy  delivered  to  such  person  in  hand,  or  left  at  his 
last  and  usual  place  of  abode,  allowing  such  person  one  day  for  each 
twenty-five  miles  he  may  be  required  to  travel,  computed  from  the 
place  of  service  to  the  place  of  examination:  and  the  certificate  of 
service  signed  by  such  deputy  shall  be  evidence  of  the  facts  it  states 
on  the  hearing  of  an  application  for  an  attachment.  When  the  sum- 
mons requires  the  production  of  books,  it  shall  be  sufficient  if  such 
books  are  described  with  reasonable  certainty. 

Act  June  30,  1864,  c.  173,  §  14,  13  Stat  226.    Act  July  13,  1866,  c.  184,  § 
9,  14  Stat  101.    Act  Dec  24,  1872,  c.  13,  17  Stat  401. 
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This  flection  has  been  made  applicable  to  the  cotton  fatures  provisionB  of 
Act  Aug.  11,  1916,  c  313.     See  §  6309n,  post 

Notes  of  Decisions 

See  note  under  §  5895,  ante.  scribe  them  with  reasonable  certainty. 

Summons-See  notes  under  |  5896.  j[?  ^^  »|^^^^^  (P'  ^'  ^^'^^^  ^«^  ^«- 

ante.  ^^*  ^i^^- 

A  summons  issued  to  a  person  not  Cited    without    definite    application, 

engaged  in  a  business  particularly  af-  TJ.  S.  v.  Pacific  B.  R.  (C.  C.  1880)  1 

fected  by  revenue  laws  must  be  lim-  Fed.   97,   103;    In   re   Keams   (D.  O. 

ited   to   books  and   papers   concerning  1894)  64  Fed.  481. 
the   subject   of  investigation,   and   de- 

§  5898.  (R.  S.  §  3175.)  Failure  to  obey  summons,  proceedings  on. 
Whenever  any  person  summoned  under  the  two  preceding  sections 
neglects  or  refuses  to  obey  such  summons,  or  to  give  testimony,  or 
to  answer  interrogatories  as  required,  the  collectors  may  apply  to 
the  judge  of  the  district  court  or  to  a  commissioner  of  the  circuit 
court  of  the  United  States  for  the  district  within  which  the  person 
so  summoned  resides  for  an  attachment  against  him  as  for  a  con- 
tempt. It  shall  be  the  duty  of  the  judge  or  commissioner  to  hear 
the  application,  and,  if  satisfactory  proof  is  made,  to  issue  an  attach- 
ment, directed  to  some  proper  officer,  for  the  arrest  of  such  person, 
and  upon  his  being  brought  before  him  to  proceed  to  a  hearing  of 
the  case;  and  upon  such  hearing  the  judge  or  commissioner  shall 
have  power  to  make  such  order  as  he  shall  deem  proper  not  incon- 
sistent with  existing  laws  for  the  punishment  of  contempts,  to  en- 
force obedience  to  the  requirements  of  the  summons  and  to  punish 
such  person  for  his  default  or  disobedience. 

Act  June  30,  1864,  c.  173,  §  14,  13  Stat.  226.    Act  July  13,  1866,  c.  184,  { 

9, 14  Stat  101.    Act  Dec.  24,  1872,  c.  13,  {  1,  17  Stat  401. 
The  office  of  commissioner  of  the  circuit  court,  mentioned  in  this  section,  was 

abolished,  and  the  appointment  of  United  States  commissioners,  to  have  the 

same  powers  and  perform  the  same  duties,  was  provided  for,  by  Act  May  28, 

1896,  c.  252,  §  19,  ante,  §  1333. 
•     This  section  has  been  made  applicable  to  the  cotton  futures  provisions  of 

Act  Aug.  11,  1916,  c.  313.     See  §  6309n,  post 

Notes  of  Deoislons 

See  notes  under  §§  5895,  5896,  ante,  ment  for  contempt  against  a  taxpayer 

Application   to   oleomargarine   law^  for  not  producing  his  books  and  giving 

This  procedure  is  not  applicable  to  the  evidence  as  to  his  liability  for  the  m- 

oleomargarine  law.     In  re  Kinney  (D.  ^™e  **^»  ^^^  court  may  issue  an  order 

C.  1900)  102  Fed.  468,  471.  *<>  s^o^  ^a^se,  instead  of  proceedisj 

^,  ^^  \     .               ,^    '  ex  parte.    In  re  Chadwick  (D.  O.  1870) 

Right  to  Issue  writ.— Where  a  sum-  Fed.  Cas.  No.  2,570. 

mons  for  the  production  of  books  has 

not   been   complied   with,    the    district  Order  for  attachment.— Orde^  for  at- 

judge,   upon   application,   may  issue   a  tachment  for  failure  to  obey  summons 

writ     of     attachment      Stanwood     y.  to  produce  books  and  papers   will  be 

Green    (D.    C.    1870)    Fed.    Cas.    No.  conditional.      In    re    Becker     (D.    a 

13,301.  1875)  Fed.  Gas.  No.  1,208. 

n.r^^«!Ir*!!I^v  ^r^nn^^^^^  ^hsn  banking  firm  not  punishable^ 

llZlT.TJo:^^^!^^^^  o      t  banking  firm  held  not  Punishable^ 

appear    and    testify,    without    showing  LX  n"^  th^ '<?'*-^^^^^^ 

that  he  acted  under  special  instructions  ^?f^«  ?^,  the  demand  of  a  supemsor 

from   the  commissioner  in  issuing  the  «^  ^^e  internal  revenue,  and  m  not  tp- 

summons.    In  re  Meador  (D.  G.  1869)  Pearmg    m    response    to    a    summons, 

Fed.  Cas.  No.  9.375.  ^^ere  they  asked  a  short  delay  to  con- 

The  court  has  power  to  authorize  an  «"i,^  ^^o^'^^^^'  «^°^  ^^«^«  ^««  °^  P^^^^f 

assessor  to  amend  his  application  for  l^^"^,^  ^^e  summons     U.  S.  v.  For- 

attachment  for  contempt  against  a  tax-  ^yce   (D.   G.  1871)   Fed.   Gas.  No.  15, 

payer  for  not  producing  his  books,  and  ^^' 

giving  evidence  concerning  his  liability  qj^^ji     without     definite    appitcation, 

^.$^  ^%}!!}^?'^^  .^JS.'     l^  ^iS^^^"^""^      U.  S.  V.  Pacific  K.  R.  (G.  G.  1880)  1 
(D.  G.  1870)  Fed.  Gas.  No.  2,570.  ^ed.   ^.   103;     In    re   Keams  (D.  C. 

Order  to  show  cause.— On  the  appli-      1894)  64  Fed.  481. 
cation  by  an  assessor  for  an  attach- 
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§    5899.  (R.  S.  §  3176,  as  amended,  Act  March  1,  1879,  c.  125,  §  3, 
Act  Aug.  27,  1894,  c.  349,  §  34,  Act  Oct.  3,  1913,  c.  16.  §  II,  I, 
and  Act  Sept.  8,  1916,  c.  463,  §  16.)    When  collector  to  make 
returns;  further  time  allowed  for  filing  returns ;  assessment  of 
taxes  on  returns  made  by  collector;  amounts  added  for  failure 
to  file  returns. 
If  any  person,  corporation,  company,  or  association  fails  to  make 
and  file  a  return  or  list  at  the  time  prescribed  by  law,  or  makes, 
-willfully  or  otherwise,  a  false  or  fraudulent  return  or  list,  the  col- 
lector or  deputy  collector  shall  make  the  return  or  list  from  his  own 
knowledge  and  from  such  information  as  he  can  obtain  through 
testimony  or  otherwise.    Any  return  or  list  so  made  and  subscribed 
by  a  collector  or  deputy  collector  shall  be  prima  facie  good  and  suffi- 
cient for  all  legal  purposes. 

If  the  failure  to  file  a  return  or  list  is  due  to  sickness  or  absence 
the  collector  may  allow  such  further  time,  not  exceeding  thirty 
days,  for  making  and  filing  the  return  or  list  as  he  deems  proper. 

The  Commissioner  of  Internal  Revenue  shall  assess  all  taxes, 
other  than  stamp  taxes,  as  to  which  returns  or  lists  are  so  made  by 
a  collector  or  deputy  collector.  In  case  of  any  failure  to  make  and 
file  a  return  or  list  within  the  time  prescribed  by  law  or  by  the  col- 
lector, the  Commissioner  of  Internal  Revenue  shall  add  to  the  tax 
fifty  per  centum  of  its  amount  except  that,  when  a  return  is  volun- 
tarily and  without  notice  from  the  collector  filed  after  such  time  and 
it  is  shown  that  the  failure  to  file  it  was  due  to  a  reasonable  cause 
and  not  to  willful  neglect,  no  such  addition  shall  be  made  to  the  tax. 
In  case  a  false  or  fraudulent  return  or  list  is  willfully  made,  the 
Commissioner  of  Internal  Revenue  shall  add  to  the  tax  one  hundred 
per  centum  of  its  amount. 

The  amount  so  added  to  any  tax  shall  be  collected  at  the  same 
time  and  in  the  same  manner  and  as  part  of  the  tax  unless  the  tax 
has  been  paid  before  the  discovery  of  the  neglect,  falsity,  or  fraud, 
in  which  case  the  amount  so  added  shall  be  collected  in  the  same 
manner  as  the  tax.    (39  Stat.) 

Act  June  30, 1864,  c  173,  {  14,  13  Stet.  226.  Act  July  13,  1866,  c.  184,  §  9, 
14  Stat.  101.  Act  Dec.  24,  1872,  c.  13,  i  2.  17  Stat.  402.  Act  March  1,  1879, 
c  125,  §  3,  20  Stat.  331.  Act  Aug.  27,  1894,  c.  349,  §  34,  28  Stat.  559.  Act 
Oct.  3,  1913,  c  16,  §  II,  I.  38  Stot  179.  Act  Sept  8,  1916,  c  463,  §  16, 
39  Stat 

This  section,  as  enacted  in  the  Reyised  Statutes,  was  amended  by  Act  March 
1,  1879,  c  125,  §  3,  cited  above,  by  striking  out,  after  the  words  "The  amount 
80  added  to  the  tax  shall,"  the  words  'in  all  cases,'*  and  by  inserting,  after  the 
words  "same  manner  as  the  tax,"  the  words  "unless  the  neglecft  or  falsity  is  dis- 
covered after  the  tax  has  been  paid,  in  which  case  the  amount  so  added  shall 
be  collected  in  the  same  manner  as  the  tax,"  making  the  section  read  as  fol- 
lows: 

"The  collector  or  any  deputy  collector  in  every  district  shall  enter  into  and 
upon  the  premises,  if  it  be  necessary,  of  every  person  therein  who  has  taxable 
property  and  who  refuses  or  neglects  to  render  any  return  or  list  required  by 
law,  or  who  renders  a  false  or  fraudulent  return  or  list,  and  make,  according  to 
the  best  information  which  he  can  obtain,  including  that  derived  from  the  evi- 
dence elicited  by  the  examination  of  the  collector,  and  on  his  own  view  and  in- 
formation, such  list  or  return,  according  to  the  form  prescribed,  of  the  objects 
liable  to  tax,  owned  or  possessed  or  under  the  care  or  management  of  such  per- 
son, and  the  Commissioner  of  Internal  Hevenue  shall  assess  the  tax  thereon,  in- 
cluding the  amount,  if  any,  due  for  special  tax,  and  in  case  of  any  return  of  a 
false  or  fraudulent  list  or  valuation,  he  shall  add  one  hundred  per  centum  to 
such  tax;  and  in  case  of  a  refusal  or  neglect,  except  in  cases  of  sickness  or 
absence,  to  make  a  list  or  return,  or  to  verify  the  same  as  aforesaid,  he  shall 
add  fifty  per  centum  to  such  tax.  In  case  of  neglect  occasioned  by  sickness  or 
absence  as  aforesaid,  the  collector  may  allow  such  further  time  for  making  and 
delivering  such  list  or  return  as  he  may  deem  necessary,  not  exceeding  thirty 
days.  The  amount  so  added  to  the  tax  shall  be  collected  at  the  same  time  and 
in  the  same  manner  as  the  tax  unless  the  neglect  or  falsity  is  discovered  after 
the  tax  has  been  paid,  in  which  case  the  amount  so  added  shall  be  collected  in 
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the  same  maimer  aa  the  tax ;  and  the  list  or  return  so  made  and  sabscribed  by 
such  collector  or  deputy  collector  shall  be  held  good  and  sufficient  for  all  legal 
purposes." 

It  was  further  amended  as  set  forth  here  by  the  Wilson  Tariff  Act  of  Aug.  27, 
1804,  c.  349,  §  34,  cited  above,  which  amendment  was  re-enacted  in  the  same 
language  as  a  part  of  the  income  tax  provisions  of  the  Underwood  Tariff  Act, 
cited  above. 

This  amendment,  as  originally  enacted,  was  part  of  the  income  tax  provisions 
in  the  Tariff  Act  of  1894,  cited  above,  held  unconstitutional  in  Pollock  v. 
Trust  Ck).,  167  U.  S.  429,  15  Sup.  Ct  673,  30  L.  Ed.  759. 

This  section  was  part  of  §  16  of  an  act  entitled  "An  act  to  increase  the  reve- 
nue, and  for  other  purposes,'*  cited  above.  It  amends  R.  S.  §  3176,  as  amend- 
ed. That  section,  as  amended  by  Act  Oct  3,  1913,  c  16,  §  II,  I,  read  as 
follows: 

"When  any  person,  corporation,  company,  or  association  refuses  or  neg- 
lects to  render  any  return  or  list  required  by  law,  or  renders  a  false  or 
fraudulent  return  or  list,  the  collector  or  any  deputy  collector  shall  make, 
according  to  the  best  information  which  he  can  obtain,  including  that  derived 
from  the  evidence  elicited  by  the  examination  of  the  collector,  and  on  his 
own  view  and  information,  such  list  or  return,  according  to  the  form  pre- 
scribed, of  the  income,  property  and  objects  liable  to  tax  owned  or  possessed 
or  under  the  care  or  management  of  such  person  or  corporation,  company 
or  association,  and  the  Commissioner  of  Internal  Revenue  shall  assess  ail 
taxes  not  paid  by  stamps,  including  the  amount,  if  any,  due  for  special  tax, 
income  or  other  tax,  and  in  case  of  any  return  of  a  false  or  fraudulent  list 
or  valuation  intentionally  he  shall  add  100  per  centum  to  such  tax;  and  in 
case  of  a  refusal  or  neglect,  except  in  cases  of  sickness  or  absence,  to  make 
a  list  or  return,  or  to  verify  the  same  as  aforesaid,  he  shall  add  50  per 
centum  to  such  tax.  In  case  of  neglect  occasioned  by  sickness  or  absence 
as  aforesaid  the  collector  may  allow  such  further  time  for  making  and  deliv- 
ering such  list  or  return  as  he  may  deem  necessary,  not  exceeding  thirty 
days.  The  amount  so  added  to  the  tax  shall  be  collected  at  the  same  time 
and  in  the  same  manner  as  the  tax  unless  the  neglect  or  falsity  is  discovered 
after  the  tax  has  been  paid,  in  which  case  the  amount  so  added  shall  be  col- 
lected in  the  same  manner  as  the  tax;  and  the  list  or  return  so  made  and 
subscribed  by  such  collector  or  deputy  collector  shall  be  held  prima  facie 
good  and  sufficient  for  all  legal  purposes.'* 

Notes  of  Deoisions 


See  note  under  §  5895,  ante. 

Nature  of  authority  under  statutOi^ 

The  provisions  of  section  14  of  the 
internal  revenue  act  of  1864,  as  amend- 
ed by  the  act  of  1866,  which  authorize 
the  assessor  to  do  various  things  in 
order  to  get  at  the  taxable  property  of 
a  party  whom  he  is  seeking  to  assess 
and  who  will  not  make  proper  returns 
of  his  estate,  do  not  make  it  obligatory 
on  him  to  do  so.  Bailey  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (1874)  89  U.  S. 
(22  Wall.)  604,  22  L.  Ed.  840. 

The  assessor  may  investigate  returns 
made  by  a  distiller,  and  increase  the 
amount  of  the  assessment  in  all  cases 
of  fraud  or  omission,  and  assess  the 
amount  of  tax  for  which  the  party  is 
liable  (Act  June  30,  1864,  §§  14,  20, 
amended  by  Act  July  13,  1866);  and 
such  authority  is  in  its  nature  judicial. 
U.  S.  V.  Hodson  (C.  C.  1871)  Fed.  Cas. 
No.  15,376. 

Penalty  of  100  per  cent.— The  asses- 
sor himself  must  find  a  false  and  fraud- 
ulent omission  whereby  the  penalty 
was  incurred.  Merely  adding  the  pen- 
alty, by  order  of  his  superior  officer,  is 
illegal.  Michigan  Cent.  R.  Co.  v.  Slack 
(C.  C.  1873)  Fed.  Cas.  No.  9,527. 

The  penalty  of  100  per  cent  on  re- 
assessment for  fraudulent  omissions 
from  the  return  to  the  assessor  (Act 
March  2.  1867)  is  not  collectible  if  a 
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sum  not  legally  taxed  is  included  in  tbe 
reassessment     Id. 

An  addition  of  100  per  cent  is  au- 
thorized for  an  untrue  return,  although 
the  return  is  not  willfully  false.  €rer- 
man  Say.  Bank  y.  Archbold  (C.  G. 
1878)  Fed.  Cas.  No.  5,364. 

Under  Act  June  30,  1864,  c  173,  | 
14,  the  assessor  has  power,  in  all  cases 
of  false  or  fraudulent  lists  or  valua- 
tions, to  add  the  penal  duty  of  100 
per  cent,  before  the  Usts  have  been 
returned  to  the  collector;  but  such 
power  terminates  on  the  transmission 
of  such  lists  to  the  collector.  (1865) 
11  Op.  Atty.  Gen.  280. 

Penalty  of  50  per  oent.— The  50  per 

centum  required  by  the  statute  is  a  pen- 
alty, not  a  tax.  (1882)  17  Op.  Atty. 
Gen.   398,  433. 

Presumption  from  threats  of  penalties 
under  statute.— The  fact  that  persons  of 
whom  a  tax  was  demanded  refused  to 
make  return  or  pay  the  tax,  notwith- 
standing threats  of  penalties  imposed 
by  this  section,  afforded  no  warrant  for 
a  legal  presumption  that  the  refusal 
was  based  on  illegality  of  the  tax.  Beer 
v.  Moflfatt  (D.  C.  1912)  192  Fed.  984. 

Remission  of  penalty.— It  is  witbin  the 
discretion  of  the  Secretary  of  the  Treas- 
ury, under  R.  S.  §  5293,  post,  §  10131, 
to  remit  a  penalty  imposed  under  this 
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section  for  faflure  to  render  a  return 
or*  list  of  taxable  property,  required  by 
the  internal  reyenue  laws  (R.  S.  §  3173, 
ante,  §  5896).  (1882)  17  Op.  Atty. 
Gen.  433. 

In  the  case  presented,  where  the  de- 
linquent, a  private  banker,  was  not 
vnilty  of  fraud  or  willful  negligence, 
but  in  ignorance  of  the  statute  failed  to 
make  his  semiannual  return,  and  obeyed 
the  law  as  soon  as  he  knew  its  require- 
ments, held,  that  the  facts  bring  it 
^rithin  the  discretion  of  the  Secretary 
of  the  Treasury,  given  by  section  10131, 
to  remit  fines,  penalties,  etc.    Id. 

The  Secretary  of  the  Treasury  has 
authority,  under  section  10131,  post,  to 
remit  the  penalty  imposed  under  this 
section  on  a  national  bank  for  its  fail- 
ure to  make  a  timely  return  of  its  lia- 
bility for  the  special  tax  levied  under 


section  2  of  the  War  Revenue  Act  of 
June  13,  1898  (30  Stat  448).  (1901)' 
23  Op.  Atty.  Gen.  398. 

Application   to   oleomargarine  tax.P- 

This  section  does  not  apply  to  the  Oleo- 
margarine Act-  Craft  v.  Schafer 
(1907)  153  Fed.  175,  82  C.  0.  A.  349 
(affirming  judgment  Schafer  v.  Craft 
[D.  C.  1906]  144  Fed.  907) ;  Tucker  v. 
Grier  (1908)  160  Fed.  611,  87  C.  C.  A. 
513  (affirming  [O.  C.  1907]  150  Fed. 
658). 

Cited  without  definite  appileation, 
U.  S.  V.  Pacific  R.  R.  (C.  C.  1880)  1 
Fed.  97,  103;  Eaton  v.  Calhoun  (C.  C. 
1880)  15  Fed.  155;  U.  S.  v.  Patrick 
(C.  C.  1893)  54  Fed.  338,  344;  Hast- 
ings V.  Herold  (C.  C.  1910)  184  Fed. 
769. 


§  5900.  (R.  S.  §  3177.)  Officers  may  enter  premises  where  tax- 
able articles  are  kept. 
Any  collector,  deputy  collector,  or  inspector  may  enter,  in  the 
day-time,  any  building  or  place  where  any  articles  or  objects  subject 
to  tax  are  made,  produced,  or  kept,  within  his  district,  so  far  as  it 
may  be  necessary,  for  the  purpose  of  examining  said  articles  or  ob- 
jects. And  any  owner  of  such  building  or  place,  or  person  having 
the  agency  or  superintendence  of  the  same,  who  refuses  to  admit 
such  officer,  or  to  suffer  him  to  examine  such  article  or  articles, 
shall,  for  every  such  refusal,  forfeit  five  hundred  dollars.  And  when 
such  premises  are  open  at  night,  such  officers  may  enter  them  while 
so  open,  in  the  performance  of  their  official  duties.  And  if  any  per- 
son shall  forcibly  obstruct  or  hinder  any  collector,  deputy  collector, 
or  inspector,  in  the  execution  of  any  power  and  authority  vested  in 
him  by  law,  or  shall  forcibly  rescue  or  cause  to  be  rescued  any  prop- 
erty, articles,  or  objects  after  the  same  shall  have  been  seized  by  him, 
or  shall  attempt  or  endeavor  so  to  do,  the  person  so  offending,  ex- 
cepting in  cases  otherwise  provided  for,  shall,  for  every  such  offense, 
forfeit  and  pay  the  sum  of  five  hundred  dollars,  or  double  the  value 
of  the  property  so  rescued,  or  be  imprisoned  for  a  term  not  exceed- 
ing two  years,  at  the  discretion  of  the  court. 

Act  June  30,  1864,  c  173,  §§  37,  38,  13  Stat.  238. 

The  provisions  of  this  section  were  made  applicable  to  internal  revenue 
agents  by  an  amendment  of  R.  S.  i  3152,  by  Act  March  1,  1879,  c.  125,  §  2, 
ante,  |  5856. 

Notes  of  Deelsloiui 


See  note  under  i  6805,  ante. 

Entry  into  distillery  buildlng^A  col- 
lector, deputy  collector,  or  inspector  of 
internal  revenue  may,  without  process, 
enter  any  building  where  distilled  spirita 
subject  to  tax  are  produced  or  kept,  so 
far  as  may  be  necessary  for  examining 
the  same,  and  may  without  process  seize 
iUicit  distiUed  spirits.  U.  S.  v.  Fears 
(C.  0. 1878)  Fed.  Cas.  No.  15,080. 

Examination  of  baniu— In  a  suit 
against  the  cashier  of  a  national  bank 
for  refusing  to  permit  the  collector  to 
examine  bank  checks  drawn  upon  and 
paid  by  it,  the  declaration  was  bad  in 
not  alleging  that  the  paid  checks  on  the 
bank  remaining  in  its  possession  were 
not  duly  stamped  at  the  time  they  were 


signed  and  issued.  XT.  S.  y.  Mann 
(1877)  95  U.  S.  680,  681,  24  L.  Ed.  53L 

A  national  bank  is  not  exempt  from 
examination  by  the  internal  revenue  of- 
ficers under  this  section.  tJ.  S.  v. 
Rhawn  (D.  O.  1875)  Fed.  Cas.  No. 
16,150.  But  see  U.  S.  v.  ParkhUl  (D. 
O.  1875)  Fed.  Cas.  No.  15,094. 

A  clerk  of  a  supervisor  of  internal 
revenue  cannot  make  such  examination. 
U.  S.  V.  Rhawn  (D.  O.  1875)  Fed.  Cas. 
No.  16,150. 

Searcii  of  premises  at  night.— Instruc- 
tions that  search  warrant  did  not  au- 
thorize internal  revenue  officers  to  enter 
and  search  plaintiff's  premises  at  night 
held  properly  refused,  as  ignoring  their 
rights,   under   this   section,  where  the 
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premises  were  open  at  night  Kerche- 
Val  V.  Allen  (1915)  220  Fed.  262,  135 
0.  0.  A.  1. 

Collection  of  oleomargarine  tax.— This 
section  and  section  6364,  post,  apply  to 
the  collection  of  special  taxes  imposed 
by  the  Oleomargarine  Act.  Kercheval 
V.  AUen  (1915)  220  Fed.  262,  135  0.  C. 
A.  1. 

Violation  of  atatute^-A  declaration  to 
recover  the  penalty  imposed  by  this  sec- 
tion, on  a  person  in  charge  of  a  building 
or  place  where  articles  or  objects  sub- 
ject to  taxation  are  produced  or  kept, 
who  refuses  to  admit  the  collector  or 
inspector  of  internal  revenue  to  such 
building  for  the  purpose  of  examining 
such  articles,  must  allege  all  the  facts 
necessary  to  show  that  the  articles  in 
the  building  where  the  revenue  officer 
was  refused  admission  were  subject  to 
taxation.  U.  S.  v.  Mann  (1877)  96  U. 
S.  580,  24  L.  Ed.  531. 

Persons  other  than  the  owner  of  a 
building  or  place  of  business  cannot  *be 
held  liable  to  the  penalty  prescribed  in 
this  section,  unless  it  be  alleged  and 
proved  that  he  had  at  the  time  the 
agency  or  superintendence  of  the  same, 
and  that  it  was  a  building  or  place 
where  articles  subject  to  taxation  were 
made,  produced  or  kept,  and  that  the 
person  accused  of  having  violated  the 
prohibition  of  the  section  then  and 
there  refused  to  allow  the  officer  to  en- 
ter the  building  for  the  described  pur- 
pose, or  to  suffer  him  to  examine  the 
articles  or  objects  subject  to  taxation 
then  kept  in  the  building.    Id. 

The  express  extension  of  the  provi- 
sions of  R.  S.  §i  3232-3241,  3243  (this 
compilation,  §  5955  et  seq.),  which  deal 
with  special  taxes,  to  the  special  tax 
on  oleomargarine,  made  by  Act  Aug.  2, 
1886,  §  3,  c.  840,  24  Stat  200,  impos- 
ing such  tax,  and  not  purporting  to  be 

(R.  S.  §  3178.     Obsolete.) 
This  section  required  the  returns  or  lists  of  objects  charged  with  an  internal 
tax  to  show  whether  the  several  rates  and  amounts  were  stated  according  to 
their  values  in  legal  tender  currency  or  according  to  their  values  in  coined 
money.    It  is  omitted  as  obsolete. 

§  5901.  (R.  S.  §  3179.)     Making  false  return,  or  refusing  to  pro- 
duce books;  penalty. 
Whenever  any  person  delivers  or  discloses  to  the  collector  or 
deputy  any  false  or  fraudulent  list,  return,  account,  or  statement, 
with  intent  to  defeat  or  evade  the  valuation,  enumeration,  or  assess- 
ment intended  to  be  made,  or,  being  duly  summoned  to  appear  to 
testify,  or  to  appear  and  produce  such  books  as  aforesaid,  neglects 
to  appear  or  to  produce  said  books,  he  shall  be  fined  not  exceeding 
one  thousand  dollars,  or  be  imprisoned  not  exceeding  one  year,  or 
both,  at  the  discretion  of  the  court,  with  costs  of  prosecution. 
Act  June  30, 1864,  c.  173,  §  15,  13  Stat  226. 

Making  false  return  to  evade  the  income  tax  is  punishable  by  a  provision  of 
Act  Sept  8,  1916.  c.  463,  §§  14c,  18,  post,  H  6336n  (c),  6336q. 

Notes  of  Deoisions 

See  note  under  §  5895,  ante.  1868,  §  2,  which  repeals  Act  June  SO, 

Repealing  act  as  preserving  proseou-      1864,  S|  94,  96,  and  acts  amendttoiy 

tion  for  false  return.— Act  Biarch  81,     thereof,  does  not  operate  to  preserre 
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complete  In  itself,  is  not  an  implied 
exclusion  of  the  general  provisions  of 
this  section  for  the  entry  by  reveniie 
officers  of  any  building  or  place  where 
any  articles  or  objects  subject  to  tax 
are  made,  produced,  or  Icept,  for  the 
purpose  of  examining  such  articles  or 
objects.  U.  S.  V.  Barnes  (1912)  32 
Sup.  Ot  117,  222  U.  S.  513,  56  L.  Ed. 
291. 

A  person  may  be  guilty  under  this 
statute  of  obstructing  a  revenue  officer 
in  entering  a  building,  etc,  although 
he  does  not  own  the  building  or  the 
articles  subject  to  tax,  and  did  not 
make,  produce,  or  keep  them.  U.  S.  v. 
Fears  (C.  C.  1878)  Fed.  Cas.  No.  15,- 
080. 

A  dealer  in  tobacco  has  no  right  to 
forcibly  eject  a  customs  officer  from  his 
premises  after  the  officer  has  fulfilled 
his  errand.  U.  S.  v.  Mosely  (D.  C. 
1871)  Fed.  Oas.  No.  15,823. 

One  who,  knowing  that  certain  casks 
of  whisky  are  without  revenue  stamps, 
obstructs  an  officer  attempting  to  seize 
the  same,  in  order  that  opportunity  may 
be  given  for  another  to  escape  there- 
with, is  guilty  under  the  statute.  Unit- 
ed Stotes  y.  Sykea  (D.  0. 1893)  58  Fed. 
1000. 

I  ndlotmsnt^— Sufficiency  of  indictment 
under  this  section.  U.  S.  v.  Fears  (C 
O.  1878)  Fed.  Cas.  No.  15,080. 

An  indictment  in  the  words  of  the 
section  that  defendant  "did  fordbly  at- 
tempt to  rescue"  property  assessed  by 
a  collector,  did  not  state  with  sufficient 
certainty  the  acts  done  by  defendant 
U.  S.  V.  Ford  (D.  0.  1888)  34  Fed.  26, 
29. 

Cited  without  deflntte  application, 
U.  S.  V.  Patrick  (O.  0.  1893)  54  Fed. 
338,  344;  U.  S.  v.  Gibson  (D.  0. 1891) 
47  Fed.  833,  834;  In  re  Kinney  (D. 
0.  1900)  102  Fed.  468,  471. 


Ch.  2)  INTERNAL  BBVBNUH  §  6904 

a  prosecution  for  a  false  return  com-  tion  must  elect  between  them.     U.  S. 

menced,  but  not  carried  to  judgment,  t.  Rumsey  (D.  C.  1867)  Fed.  Gas.  No. 

before   the   repeal   took  effect.     U.   S.  16,207. 

▼.  Pmlay  (D.  C.  1869)  Fed.  Gas.  No. 

15,099.  Evidenoe.^-The  government,  claiming 

Ratyrn  of  income.P-A  false  return  of  ^^^^  ^  distiller  must  have  used  more 

income  for  taxation  made  with  an  in-  material  and  manufactured  more  splr- 

tent  to  be  acted  upon  by  the  govern-  ^^^  ^^^^  ^^  returned  is  bound  to  prove 

ment,  will  subject  the  party  to  an  in-  ^^^  ^^^^h  was  necessarily  the  fact,  and 

dictment,    though    he    make    a    subse-  must  exclude  any  other  conclusion.    U. 

qnent  correct  return.     U.   S.   v.   Bena  S.  t.  Furlong  (D.  G.  1869)   Fed.  Gas., 

(D.  C.  1868)  Fed.  Gas.  No.  14,576.  No.  15,178. 

B^A.        k     A  L                   M    ^  To  sustain  the   theory  that  a  given 

Retura  by  tobaooo   manufaoturers.^  amount  of  material  will  produce  a  cer- 

Tobacco  manufacturers  may  be  indict-  tain    quantity    of   spirits,    it   must    be 

ed  for  making  a  false  and  fraudulent  g^own   that   this   is   a   necessary    and 

return  under  the  mternal  revenue  laws,  unavoidable   inference    from    the   facts 

TJ.   S.  V.  McGinms   (D.  G.  1866)   Fed.  „poved     Id 

Caa.  No.  15.678.  proved,    id. 

Indiotment— Electlon^^Where  indict-  Cited  without  defloito  application, 
ments  are  found,  both  for  making  false  U.  S.  v.  Pacific  E.  B.  (G.  G.  1880)  l' 
returns  and  for  perjury,  the  prosecu-      Fed.  97,  103. 

§  5902.  (R.  S.  §  3180.)  Taxable  property  owned  by  non-residents. 
Whenever  there  are  in  any  district  any  articles  not  owned  or  pos- 
sessed by  or  under  the  care  or  control  of  any  person  within  such 
district,  and  Uable  to  be  taxed,  and  of  which  no  list  has  been  trans- 
mitted to  the  collector,  as  required  by  law,  the  collector  or  one  of 
his  deputies  shall  enter  the  premises  where  such  articles  are  situated 
and  shall  take  such  view  thereof  as  may  be  necessary,  and  make 
lists  of  the  same,  according  to  the  form  prescribed.  Said  lists,  be- 
ing subscribed  by  such  collector  or  deputy,  shall  be  taken  as  sufficient 
lists  of  such  articles  for  all  purposes. 

Act  June  30, 1864,  c.  173,  §  16, 13  Stat.  227.  Act  Dec.  24, 1872,  c  13, 1 1,  17 
Stat  401. 

Notes  of  Deoisiona 

See  note  under  S  6895,  ante.  U.  S.  y.  Pacific  B.  B.  (G.  G.  1880)  1 

Cited    without    dellnits    applioatlon,      Fed  97,  103. 

§  5903.  (R.  S.  §  3181,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Lists,  when  taken  and  how  denominated. 
The  lists  or  returns  aforesaid  shall,  where  not  otherwise  specially 
provided  for,  be  taken  with  reference  to  the  day  fixed  for  that  pur- 
pose by  this  Title  as  aforesaid ;  and  where  duties  accrue  at  other  and 
different  times,  the  list  shall  be  taken  with  reference  to  the  time  when 
said  taxes  become  due,  and  shall  be  denominated  annual,  monthly, 
and  special  lists  or  returns. 

Act  June  30,  1864,  c.  173,  1 18,  13  Stat  228.  Act  Feb.  18,  1876,  c.  80,  |  1, 
18  Stat.  319. 

This  section,  as  originally  enacted  in  the  Revised  Statutes,  was  amended  by 
striking  out,  after  the  words  "and  different  times,  tte,"  the  word  "last,"  and 
inserting  in  the  place  thereof  the  word  "list,"  as  set  forth  here,  by  Act  Feb. 
18, 1875,  c  80,  S  If  cited  above. 

Notes  of  Deoisiona 

See  note  under  |  58d5,  ante. 

§  5904.  (R.  S.  §  3182.)  Commissioner  of  Internal  Revenue  to 
make  assessments ;  correction  of  incomplete  or  imperfect  lists. 
The  Commissioner  of  Internal  Revenue  is  hereby  authorized  and 
required  to  make  the  inquiries,  determinations,  and  assessments  of 
all  taxes  and  penalties  imposed  by  this  Title,  or  accruing  under  any 
former  internal-revenue  act,  where  such  taxes  have  not  been  duly 
paid  by  stamp  at  the  time  and  in  the  manner  provided  by  law,  and 
shall  certify  a  list  of  such  assessments  when  made  to  the  proper  col- 
lectors respectively,  who  shall  proceed  to  collect  and  account  for  the 
taxes  and  penalties  so  certified.    Whenever  it  is  ascertained  that  any 

(6939) 


§  5904 


INTERNAL  RBYENUB 


(Tit  35 


list  which  has  been  or  shall  be  delivered  to  any  collector,  is  imperfect 
or  incomplete  in  consequence  of  the  omission  of  the  name  of  any 
person  liable  to  tax,  or  in  consequence  of  any  omission,  or  under- 
statement, or  undervaluation,  or  false  or  fraudulent  statement  con- 
tained in  any  return  made  by  any  person  liable  to  tax,  the  Commis- 
sioner of  Internal  Revenue  may,  at  any  time  within  fifteen  months 
from  the  time  of  the  delivery  of  the  list  to  the  collector  as  afore- 
said, enter  on  any  monthly  or  special  list  the  name  of  such  person 
.so  omitted,  together  with  the  amount  of  tax  for  which  he  may  have 
been  or  shall  become  liable,  and  also  the  name  of  any  such  person 
in  respect  to  whose  return,  as  aforesaid,  there  has  been  or  shall  be 
any  omission,  undervaluation,  understatement,  or  false  or  fraudulent 
statement,  together  with  the  amount  for  which  such  person  may  be 
liable,  above  the  amount  for  which  he  may  have  been  or  shall  be  as- 
sessed upon  any  return  made  as  aforesaid ;  and  he  shall  certify  and  re- 
turn such  list  to  the  collector  as  required  by  law.  And  all  provisions 
of  law  for  the  ascertainment  of  liability  to  any  tax,  or  the  assessment 
or  collection  thereof,  shall  be  held  to  apply,  so  far  as  may  be  neces- 
sary, to  the  proceedings  herein  authorized  and  directed. 

Act  June  30,  1864,  c.  173,  f  20,  13  Stat.  229.    Act  July  13,  1866,  c  184,  { 
9,  14  Stat  103.    Act  Dec.  24,  1872,  c.  13,  §  2,  17  Stat.  402. 


Notes  of  Decisionfl 


1. 
2. 


Construction   with  other  statutes. 
Proceedings    of   commissioner   in   gen- 
eral. 
8.   Decisions    of  commissioner  as  judicial 

constructions. 
4.    Mistake    or    irregularity    In    proceed- 
ings. 

6.  Assessment     as     protecting     collector 

from    personal   liability. 

8,  Assessment  of  tax  on  notes  used  for 

circulation. 

7.  Reassessment    on    supplementary    as- 

sessment and  correction  of  error. 
8L    Increase   of  amount  In  case  of  fraud 
or  omission. 

9.  Evidence   of  assessment. 

10.    PresumpUon   as   to   assessment. 

U.    Assessment  as  evidence  of  amount  of 

tax. 
U.    Impeachment   of  assessment. 
18.    Remedy  for  Illegal  assessment. 

See  note  under  §  5895,  ante,  and  |{ 
5905,  5937,  post 

I.  Construction   with  other  atatutes. 

—Act  June  13,  1898,  imposing  an  in- 
ternal revenue  tax  on  certain  legacies, 
required  the  executor  to  sign  a  state- 
ment to  the  collector  and  to  pay  the 
tax  to  him,  and  section  ^0  gave  the 
commissioner  of  internal  revenue  con- 
trol of  the  assessment.  This  section 
and  section  5905,  post,  require  the  col- 
lector to  pay  the  tax  into  the  treasury, 
and  declare  that  on  the  death  of  the 
collector  all  lists  should  be  transferred 
to  his  successor;  and  section  1594, 
ante,  declares  that  an  action  against 
such  collector  should  not  abate  by  his 
death,  but  his  successor  should  be  sub- 
stituted as  defendant.  Held  that, 
where  the  collector  wrongfully  receiv- 
ed an  inheritance  tax  on  bequests 
which  were  not  taxable,  on  his  death 
the  liability  to  refund  was  enforceable 
against  his  successor  in  office;  it  being 
the  duty  of  the  commissioner  to  pay 
any  judgment  rendered  against  the  col- 
lector   as    provided    by    section   5944, 


post.  Armour  y.  Roberts  (C  G.  1907) 
151  Fed.  846. 

2.  Proceedings    of    commissioner   it 

generals^Under  this  section  and  sec- 
tions 5907,  5910,  and  5920,  post,  it 
was  held  that  a  purchaser  claiming 
land  under  a  sale  for  internal  revenae 
taxes  against  the  owner  cannot  sus- 
tain his  title  under  a  collector's  deed 
where  he  fails  to  show,  independently 
of  the  mere  recitals  in  the  records  or 
in  the  deed,  that  a  return  was  made 
by  the  person  liable  to  be  assessed, 
that  the  commissioner  of  internal  rev- 
enue had  made  the  assessment,  that  a 
warrant  of  distraint  had  issued,  or  that 
a  certificate  of  purchase  had  been  gif- 
en  to  him.  Stewart  v.  Pergusson 
(1903)  45  S.  B.  585,  133  N.  C.  270. 

3.  Decisions  of  commissioner  as  ]■• 
dicial  constructionSs^The  decisions  of 
the  internal  revenue  commissioner  are 
not  judicial  constructions,  within  the 
rule  that,  when  a  judicial  construction 
has  been  given  a  statute,  the  re-enact- 
ment of  the  statute  is  in  effect  a  legifl- 
lative  adoption  of  that  construction. 
Dollar  Sav.  Bank  v.  U.  S.  (1873)  19 
Wall.  227,  237,  22  L.  Ed.  80. 

4.  Mistalce  or  irregularity  In  proceed- 
ings.—The  assessor  acts  judicially  in 
determining  what  persons  and  things 
are  subject  to  taxation,  and  a  mistake 
in  this  respect,  or  an  irregularity  of 
proceedings,  does  not  invalidate  his  ac- 
tion so  as  to  make  the  collector  a  tres- 
passer. Delaware  R.  Co.  v.  Pretty- 
man  (C.  C.  1872)  Fed.  Gas.  No.  3,767. 

The  power  of  assessing  taxes  on  to- 
bacco necessarily  covers  the  question 
of  quantity,  rate  of  tax,  amount  of 
tax,  and  persons  liable  to  taxation; 
and  mistakes  in  any  of  these  respects 
are  only  errors,  and  do  not  make  the 
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assessment  void.  Kensett  t.  Stiyera 
(C.  C.  1880)  10  Fed.  617. 

5.  Assessment  as  protecting  ooiiec- 
tor  from  personal  llability.^An  assess- 
ment duly  certified  to  the  collector  by 
the  assessor  in  the  exercise  of  the 
latter*8  jurisdiction,  will  protect  the 
collector  from  personal  liability  for  the 
levy.  Erskine  v.  Hohnbach  (1871)  81 
U.  S.  (14  WaU.)  613,  20  L.  Ed.  745. 

A  tax  collector  of  the  United  States 
cannot  revise  or  refuse  to  enforce  an 
assessment  regularly  made  by  the  as- 
sessor in  the  exercise  of  the  latter's 
jurisdiction;  his  duties  in  this  respect 
being  merely  ministerial.     Id. 

6.  Assessment  of  tax  on  notes  used 
for  circulation.— In  an  action  under  sec- 
tion 6289,  post,  levying  on  every  per- 
son, firm,  or  association,  other  than  a 
national  bank,  a  tax  of  10  per  cent,  on 
the  amount  of  their  notes  used  for 
circulation,  recovery  may  be  had  with- 
out an  assessment  of  the  taxes  by  the 
commissioner  of  internal  revenue.  U. 
S.  V.  Warrick  (O.  O.  1885)  26  Fed. 
138. 

7.  Reassessment  or  supplementary 
assessment  and  oorreotlen  of  errors- 

Under  Act  June  80,  1864,  §  20,  as 
amended  by  Act  July  18,  1866,  §  9,  it 
is  unnecessary  that  an  assessor,  in 
making  a  reassessment  for  deficiencies, 
should  make  his  reassessment  coin- 
cide, month  by  month,  in  the  terms 
which  it  covers,  with  the  -monthly  re- 
turns of  the  manufacturer;  that  is 
to  say,  it  is  not  requisite  that  he  should 
make  a  separate  specification  of  de- 
ficiency for  each  defective  return. 
Bandelet  v.  Smith  (1873)  85  U.  S.  (18 
Wall.)  642,  21  L.  Ed.  758. 

Nor  under  the  terms  of  the  act  of 
1866,  when  the  reassessment  was  made 
within  15  months  from  the  passage  of 
the  act,  was  it  necessary  that  the  re- 
assessment should  have  reference  only 
to  returns  made  within  15  months  pri- 
or to  the  reassessment.     Id. 

Nor  under  Act  March  2,  1867  (R.  S. 
I  3437),  conceding  that  since  the  act 
of  1866  brewers  are  taxable,  in  the 
first  instance,  by  stamps  per  barrel, 
and  not  on  monthly  returns,  would  a 
reassessment  for  deficiency  be  void, 
eren  though  it  had  been  made  out  on 
the  principle  of  an  assessment  for  false 
returns,  under  the  previous  act  of  July 
13,  1866.     Id. 

An  assessor  has  power  to  reassess 
the  income  tax  of  a  citizen  who  has 
already  paid  the  tax  first  assessed 
against  him.  Doll  v.  Evans  (C.  G. 
1872)   Fed.  Gas.  No.  3,969. 

Assessor  has  power  to  make  a  sup- 
plementary assessment,  increasing 
amount  of  distiller'^  tax.  Barker  v. 
White  (G.  G.  1874)  Fed.  Gas.  No.  996. 

Where  the  assessment  is  too  small, 
the  assessor  may  make  an  assessment 
of  an  additional  tax  to  cover  the  de- 
ficiency. U.  S.  V.  Black  (C.  0.  1874) 
Fed.  Gas.  No.  14,600. 


Under  this  section  the  commissioner, 
in  making  a  reassessment  upon  dis- 
tilled spirits,  for  the  purpose  of  recti- 
^ing  an  error,  is  not  confined  to  a  pe- 
riod of  15  months  last  past.  U.  9. 
V.  O'Neill  (G.  G.  1884)  19  Fed.  567, 
571. 

The  assessment  cannot  be  re-ex- 
amined after  the  assessor  has  accept- 
ed the  returns,  assessed  the  tax,  made 
a  return,  and  the  tax  has  been  paid. 
In  re  Brown  (D.  G.  1866)  Fed.  Gas. 
No.  1,977. 

The  assessable  capacity  of  a  distil- 
lery, as  determined  by  survey  (Act 
July  20,  1868),  cannot  be  raised  by  the 
assessor  or  the  government,  except  by 
a  new  survey  directed  by  the  commis- 
sioner of  internal  revenue.  U.  S.  v. 
King  (D.  G.  1871)  Fed.  Gas.  No.  15,- 
533. 

The  fact  that,  in  the  aggregate,  there 
is  no  excess  in  the  number  of  matches 
on  which  a  tax  is  paid  will  not  pre- 
vent the  commissioner  from  assessing 
an  additional  tax  on  those  boxes  of  the 
lot  which  overrun.  Schmitt  v.  Trow- 
bridge (D.  G.  1878)  Fed.  Gas.  No.  12,- 
468. 

An  assessment  of  internal  revenue 
tax  on  distilled  spirits  based  on  an  esti- 
mate is  lawful,  and  is  not  rendered  in- 
valid by  a  voluntary  correction  of  er- 
rors in  the  estimate.  U.  S.  v.  United 
States  Fidelity  &  Guaranty  Go.  (D.  O. 
1906)  144  Fed.  866,  judgment  reversed 
(G.  G.  A.  1907)  United  States  Fidel- 
ity &  Guaranty  Go.  v.  U.  S.  (1907) 
158  Fed.  604,  85  G.  G.  A.  426. 

8.  Increase  of  amount  In  case  of 
fraud  or  omission^— The  assessor  may 
investigate  returns  made  by  a  distiller, 
and  increase  the  amount  of  the  assess- 
ment in  all  cases  of  fraud  or  omission, 
and  assess  the  amount  of  tax  for 
which  the  party  is  liable  (Act  Juhe  30, 
1864,  §§  14,  20,  amended  by  Act  July 
13,  1866) ;  and  such  authority  is  in  its 
nature  judicial.  U.  S.  y.  Hodson  (G. 
G.  1871)  Fed.  Gas.  No.  15,376. 

9.  Evidence   of   assessments— In  the 

assessment  of  special  taxes  the  offi- 
cers of  the  internal  revenue  act  in  a 
quasi  judicial  capacity,  and  in  an  ac- 
tion to  recover  such  taxes  the  intro- 
duction in  evidence  of  the  assessment 
list,  regular  in  form,  makes  a  prima 
facie  case  for  the  government  West- 
ern Express  Go.  v.  U.  S.  (1905)  141 
Fed.  28,  72  C.  G.  A.  516. 

The  original  assessment  list  signed 
by  the  commissioner,  and  on  file  in  of- 
fice of  collector,  is  evidence  of  assess- 
ment U.  S.  V.  Bristow  (G.  G.  1884) 
20  Fed.  378. 

The  defendants  in  a  suit  on  a  distill- 
er's bond,  instituted  for  the  recovery 
of  internal-revenue  taxes  assessed  un- 
der section  5988,  post,  have  no  legal 
right  to  the  use  at  the  trial  of  the  re- 
ports, documents,  and  other  papers  on 
file  in  the  office  of  the  commissioner, 
upon  which  the  commissioner  acted  in 
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making  the  inquiries  and  determina- 
tions contemplated  by  this  section,  and 
from  which  he  derived  the  information 
that,  in  whole  or  in  part,  formed  the 
basis  of  the  assessment.  Nor  has  the 
court  authority  to  compel  the  produc- 
tion of  such  papers.  (1878)  16  Op. 
Atty.  Gen.  24. 

10.  Presumption  as  to  assessmentw— 
Two  assessments,  covering  partially 
the  same  period,  will  be  presumed  to 
be  for  different  liquors  till  the  contrary 
is  shown.  U.  S.  ▼.  O'Neill  (C.  O. 
1884)  19  Fed.  567. 

i  I .  Assessment  as  evidenco  of  amount 
of  tax.— An  internal  revenue  assess- 
ment by  the  commissioner  on  liquors 
distilled  held  prima  facie  evidence  of 
the  amount  of  the  tax  due  against  both 
the  distiller  and  the  surety  on  his 
bond.  United  States  Fidelity  &  Guar- 
anty Co.  V.  U.  S,  (1912)  201  Fed.  91, 
119  C.  C.  A.  429. 

The  assessor's  original  list,  trans- 
mitted to  the  collector,  is  prima  facie 
evidence  of  the  amount  of  the  tax  due. 


U.  S.  V.  Butter  {d  O.  1873)  Fed.  Cas. 
No.  14,702. 

12.  Impeachment  of  assessmeit— In 

a  suit  on  a  distiller's  bond  for  the 
amount  of  an  assessment,  defendant 
may  impeach  the  assessment,  though 
he  has  not  first  appealed  to  the  com- 
missioner. U.  S.  T.  Myers  {O.  0. 
1878)  Fed.  Gas.  No.  15,846. 

13.  Remedy  for  Illegal  assessment- 
See,  also,  §§  5944  and  5947,  post,  and 
notes  thereunder. 

A  federal  court  has  power  to  pre- 
vent, by  injunction,  the  imposition  of 
an  illegal  tax  under  Act  June  30, 1861 
See  Act  March  2,  1833,  {  2,  and  Act 
June  30,  1864,  |  50.  Cutting  v.  Gil- 
bert (C.  C.  1865)  Fed.  Cas.  No.  3,519. 

The  taxpayer  has  a  remedy  by  an 
action  at  law  against  an  assessor  mak- 
ing an  illegal  assessment.    Id; 

Clted  without  definite  appllcatiei, 
Bergdoll  v.  Pollock  (1877)  95  U.  S. 
337.  338,  24  L.  Ed.  512;  U.  S.  v.  Pa- 
dfic  R.  R  (C.  O.  1880)  1  Fed.  97, 103. 


§  5905.  (R.  S.  §  3183,  as  amended.  Act  March  1,  1879,  c*  125,  §  3.) 
Duty  and  authority  of  collectors  and  deputies  to  collect  all 
taxes. 

It  shall  be  the  duty  of  the  collectors,  or  their  deputies,  in  their  re- 
spective districts,  and  they  are  authorized,  to  collect  all  the  taxes 
imposed  by  law,  however  the  same  may  be  designated.  And  ever}' 
collector  and  deputy  collector  shall  give  receipts  for  all  sums  col- 
lected by  him,  excepting  only  when  the  same  are  in  payment  for 
stamps  sold  and  delivered ;  but  no  collector  or  deputy  collector  shall 
issue  a  receipt  in  lieu  of  a  stamp  representing  a  tax. 

Act  June  30,  1804,  a  173,  §|  36,  41,  13  Stat.  238,  239.  Act  July  13, 1366, 
c.  184,  S  9,  14  Stat.  110.    Act  March  1,  1879,  c.  125.  |  3,  20  Stat  331. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding,  at 
the  end  of  the  section  as  originally  enacted,  the  provision  beginning  with  the 
words  "excepting  only  when  the  same  are  in  payment,"  to  the  end  of  the  sec- 
tion, as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  §  3,  dted  above. 

Ck>llectors  were  required  to  give  receipts  for  the  payment  of  taxes,  except 
when  represented  by  stamps,  by  Act  Sept.  8,  1916,  c  463,  |  17,  post,  {  e336p. 
Certified  checks  on  banks,  etc.,  were  made  receivable  for  internal  taxes,  ss 
well  as  for  duties  on  imports,  by  Act  March  2, 1911,  c.  191, 1 1,  ante,  {  571L 


Notes  of 

See  notes  under  the  preceding  sec- 
tion. 

Power  and  duty  to  ooilect  after  re- 
moval from  offlce.— See,  also,  |  5943, 
and  note  thereunder. 

A  collector  of  internal  revenue,  aft- 
er removal  from  office,  has  no  power 
to  collect  the  duties  outstanding  at  the 
time  of  his  removal,  and  which  had  ac- 
crued while  he  remained  in  office,  but 
the  power  and  duty  devolve  on  his  suc- 
cessor. Sthresh  v.  U.  S.  (1807)  8  U. 
S.  (4  Granch)  169,  2  L.  Ed.  584. 

Duty  to  ooilect  by  distraint.— A  tax 
collector  of  the  United  States  cannot 
revise  or  refuse  to  enforce  an  assess- 
ment regularly  made  by  the  assessor 
in  the  exercise  of  the  latter's  jurisdic- 
tion; his  duties  in  this  respect  being 
merely  ministeriaL  Erskine  v.  Hohn- 
bach  (1871)  81  U.  &  (14  WalL)  613, 
20  L.  Ed.  745. 

(6942) 


Deolaioiifl 

An  assessment  duly  certified  to  die 
collector  by  the  assessor  In  the  exe^ 
cise  of  the  latter's  jurisdiction  will 
protect  the  collector  from  personal  lia- 
bility* for  the  levy.    Id. 

The  duty  imposed  on  the  collector  to 
collect  by  distraint  is  not  suspended  by 
an  action  by  the  government  on  the 
distiller's  bond  for  the  coUection  of 
the  same  taxes.  Harding  v.  "Woodcock 
(1890)  11  Sup.  Ct.  6,  137  U.  S.  43,  34 
L.  Ed.  580. 

The  doctrine  that  a  ministerial  offi- 
cer will  be  protected  in  the  enforce- 
ment of  process  regular  on  its  face, 
issued  by  an  officer  or  tribunal  P<»' 
sessing  jurisdiction  over  the  subject- 
matter,  and  having  the  power  to  iww 
process  for  the  enforcement  of  ita 
judgment,  applies  to  a  collector  of  ia* 
ternal  revenue  in  enforcing  ageiJ^  ^ 
distiller  an  assessment  for  taxes*  refu- 
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lar  on  its  face,  made  by  the  commis- 
sioner of  internal  revenue,  and  duly 
certified  to  the  collector,  though  such 
assessment  may  in  fact  have  been  in- 
valid.   Id. 

Collection     of    duties    on    Imported 

spirite.— Under  Act  March  7,  1864,  im- 
posing an  additional  duty  on  imported 
spirits,  the  duty  is  to  be  collected  in 
such  manner  as  the  secretary  of  the 
treasury  may  direct,  and  he  has  pow- 
er to  direct  it  to  be  paid  to  a  collector 


of  internal  revenue.    Westfall  v.  Shook 
(C.  0.  1867)  Fed.  Gas.  No.  17,448. 

Power  of  collectora  to  make  oommu- 
tatlon. — Internal  revenue  collectors 
cannot  make  a  commutation  so  as  to 
affect  the  government  Martin's 
Adm'rs  v.  U.  S.  (1827)  20  Ky.  (4  T. 
B.  Mon.)  487. 

Cited  without  definite  jippiication, 
Armour  v.  Roberts  (O.  O.  1907)  151 
Fed.  846. 


§  5906.  (R.  S.  §  3184.)     Notice  and  demand  of  taxes. 

Where  it  is  not  otherwise  provided,  the  collector  shall  in  person 
or  by  deputy,  within  ten  days  after  receiving  any  list  of  taxes  from 
the  Commissioner  of  Internal  Revenue,  give  notice  to  each  person 
liable  to  pay  any  taxes  stated  therein,  to  be  left  at  his  dwelling  or 
usual  place  of  business,  or  to  be  sent  by  mail,  stating  the  amount  of 
such  taxes  and  demanding  payment  thereof.  If  such  person  does  not 
pay  the  taxes,  within  ten  days  after  the  service  or  the  sending  by 
mail  of  such  notice,  it  shall  be  the  duty  of  the  collector  .or  his  deputy 
to  collect  the  said  taxes  with  a  penalty  of  five  per  centum  additional 
upon  the  amount  of  taxes,  and  interest  at  the  rate  of  one  per  centum 
a  month. 

Act  July  13,  1866,  c.  184,  §  9,  14  Stat.  106.    Act  March  2,  1867,  c  169,  i 
8, 14  Stet.  473.    Act  Dec.  24,  1872,  c.  13,  §  2,  17  Stat.  402. 

Notes  of  Deeisloiifl 


Strict  construction  and  enforcement 
of  statute^— This  section  must  be 
strictly  construed  and  enforced.  U.  S. 
V.  AJlen  (C.  C.  1882)  14  Fed.  263,  265. 

So,  when  land  has  been  sold  and  bid 
in  by  the  United  States  for  taxes  due 
from  a  firm  of  distillers  in  1867,  but 
not  assessed  until  the  interest  and  pen- 
alty exceeded  the  tax,  and  not  enforc- 
ed until  1876,  and  no  formal  notice  and 
demand  of  payment  could  be  proved, 
the  United  States  acquires  no  title, 
and  a  conveyance  made  before  such 
sale  to  an  innocent  purchaser  will  not 
be  set  aside.     Id. 

Notice.— This  notice  is  not  part  of 
the  assessment,  nor  a  condition  prece- 
dent thereto,  but  is  necessary  before 
the  taxpayer  can  be  charged  with  the 
penalty  and  interest  U.  S.  v.  Bris- 
tow  (C.  O,  1884)  20  Fed.  378,  379. 

Plaintiffs  deposited  distilled  spirits  in 
their  bonded  warehouse  in  December, 
1880,  and  gave  bond  under  section 
6034,  post,  to  pay  the  tax  within  three 
years  from  entry.  The  tax  was  not 
paid  within  three  years,  and  on  Feb- 
ruary 24,  1884,  the  collector  gave  them 
notice  to  pay  the  tax  as  required  by 
this  section,  stating,  as  in  the  section 
provided,  that  unless  the  tax  was  paid 
within  10  days  it  would  be  the  collec- 
tor's duty  to  collect  a  penalty  of  5 
per  centum  in  addition,  and  interest 
By  section  5982,  post,  the  tax  attaches 
as  soon  as  the  spirits  come  into  ex- 
istence. Held,  that  the  tax  and  pen- 
alty   were    dae    and    payable    before 


March  5,  1884.  Clay  v.  Swope  (C.  O. 
1889)  38  Fed.  396. 

In  absence  of  any  prescribed  method 
of  giving  the  notice  of  the  assessment 
of  the  special  excise  tax  on  corpora- 
tions, this  section  is  applicable.  U.  S. 
V.  General  Inspection  &  Loading  Ck). 
(D.  O.  1913)   204  Fed.  657,  658. 

Penaity  and  interest.— The  interest  is 
not  a  penalty,  but  is  recoverable  as 
interest,  and  the  limitation  of  five 
years,  prescribed  by  R.  S.  §  1047,  ante, 
§  1712,  for  suits  to  recover  penalties, 
does  not  apply  to  a  suit  to  recover 
such  interest  as  a  part  of  the  debt 
U.  S.  V.  Guest  (1906)  143  Fed.  456, 
458,  74  C.  C.  A.  590,  judgment  affirm- 
ed (1906)  150  Fed.  121,  80  O.  0.  A.  75. 

Plaintiffs  did  not  pay  the  tax  within 
the  10  days,  and  on  March  15th  the 
collector  gave  notice  that  the  tax  and 
penalty  were  due  and  unpaid,  and  un- 
less paid  within  10  days  he  would  dis- 
train and  sell  the  spirits.  The  penalty 
was  afterwards  paid.  After  March  5th 
permission  to  plaintiffs  to  export  the 
spirits  was  given,  and  they  gave  their 
bond,  and  afterwards  the  spirits  were 
exported.  Held,  that  the  penalty  is 
imposed  on  the  person  for  default,  and 
is  not  a  tax  or  duty  on  spirits  which 
have  been  exported,  and  that  the  pen- 
alty was  not  discharged  by  the  expor- 
tation. Clay  V.  Swope  (0.  O.  1889)  38 
Fed.  396,  399. 

Cited  witiiout  definite  application, 
U.  S.  V.  Pacific  R.  R.  (G.  C.  1880)  1 
Fed.  d7,  103. 
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§  5907.  (R  S.  §  3185.)     Monthly  returns  and  special  returns,  when 
to  be  made,  and  when  tax  pajrable. 

All  returns  required  to  be  made  monthly  by  any  person  liable  to 
tax  shall  be  made  on  or  before  the  tenth  day  of  each  month,  and 
the  tax  assessed  or  due  thereon  shall  be  returned  by  the  Commis- 
sioner of  Internal  Revenue  to  the  collector  on  or  before  the  last  day 
of  each  month.  All  re'turns  for  which  no  provision  is  otherwise 
made  shall  be  made  on  or  before  the  tenth  day  of  the  month  suc- 
ceeding the  time  when  the  tax  is  due  and  liable  to  be  assessed,  and 
the  tax  thereon  shall  be  returned  as  herein  provided  for  monthly 
returns,  and  shall  be  due  and  payable  on  or  before  the  last  day  of 
the  month  in  which  the  assessment  is  so  made.  When  the  said  tax 
is  not  paid  on  or  before  the  last  day  of  the  month,  as  aforesaid,  the 
collector  shall  add  a  penalty  of  five  per  centum,  together  with  inter- 
est at  the  rate  of  one  per  centum  per  month,  upon  such  tax  from  the 
time  the  same  became  due ;  but  no  interest  for  a  fraction  of  a  month 
shall  be  demanded:  Provided,  That  notice  of  the  time  when  such 
tax  becomes  due  and  payable  is  given  in  such  manner  as  may  be 
prescribed  by  the  Commissioner  of  Internal  Revenue.  It  shall  then 
be  the  duty  of  the  collector,  in  case  of  the  non-payment  of  said  tax 
on  or  before  the  last  day  of  the  month,  as  aforesaid,  to  demand  pay- 
ment thereof,  with  five  per  centum  added  thereto,  and  interest  at  the 
rate  of  one  per  centum  per  month,  as  aforesaid,  in  the  manner  pre- 
scribed by  law;  and  if  said  tax,  penalty,  and  interest,  are  not  paid 
within  ten  days  after  such  demand,  it  shall  be  lawful  for  the  col- 
lector or  his  deputy  to  make  distraint  therefor,  as  provided  by  law. 
Act  July  13,  1866,  c  184,  §  11,  14  Stat.  150.  Act  March  2,  1867,  a  169,  § 
8,  14  Stat.  473.    Act  Dec  24,  1872,  c.  13,  §§  1,  2,  17  Stat.  401,  402. 

Notes  of  Deoisloiui 

Construction  and  operation   In  gen-  U.  S.  y.  Wilson  (1886)  6  Sup.  Ct  991, 

erai.— This    section    must    be    strictly  992,   118  U.   S.    86,   30  L.    Ed.  110; 

construed  and  complied  with.    U.  S.  ▼.  Mansfield    v.    Excelsior    Refinery    Ga 

Allen  (O.  O.  1882)  14  Fed.  263,  265.  (1890)  10  Sup.  Ot.  825,  829,  136  U.  & 

Cited    without    definite    aitplication,  326,  34  L.  Ed.  162. 

§  5908.  (R.  S.  §  3186,  as  amended,  Act  March  1,  1879,  c.  125,  §  3, 
and  Act  March  4,  1913,  c.  166.)     Lien  for  taxes. 

If  any  person  liable  to  pay  any  tax  neglects  or  refuses  to  pay  the 
same  after  demand,  the  amount  shall  be  a  lien  in  favor  of  the  United 
States  from  the  time  when  the  assessment  list  was  received  by  the 
collector,  except  when  otherwise  provided,  until  paid,  with  the  in- 
terest, penalties,  and  costs  that  may  accrue  in  addition  thereto  upon 
all  property  and  rights  to  property  belonging  to  such  person:  Pro- 
vided, however.  That  such  lien  shall  not  be  valid  as  against  any  mort- 
gagee, purchaser,  or  judgment  creditor  until  notice  of  such  lien  shall 
be  filed  by  the  collector  in  the  office  of  the  clerk  of  the  district  court 
of  the  district  within  which  the  property  subject  to  such  lien  is  sit- 
uated: Provided  further.  Whenever  any  State  by  appropriate  l^s- 
lation  authorizes  the  filing  of  such  notice  in  the  office  of  the  registrar 
or  recorder  of  deeds  of  the  counties  of  that  State,  or  in  the  State  of 
Louisiana  in  the  parishes  thereof,  then  such  lien  shall  not  be  valid 
in  that  State  as  against  any  mortgagee,  purchaser,  or  judgment  cred- 
itor, until  such  notice  shall  be  filed  in  the  office  of  the  registrar  or 
recorder  of  deeds  of  the  county  or  counties,  or  parish  or  parishes 
in  the  State  of  Louisiana,  within  which  the  property  subject  to  the 
lien  is  situated. 

Act  July  13,  1866,  a  184,  §  9,  14  Stat.  107.  Act  March  1,  1879,  e.  125, 1  8, 
20  Stat.  331.    Act  March  4,  1913,  c.  166,  37  Stat,  1016. 

This  section,  as  enacted  in  the  Reyised  Statutes,  was  amended  by  striking 
out,  after  the  words  "in  favor  of  the  United  States/'  the  words  *f zom  the  time 
it  was  due  until  paid,"  and  inserting  in  place  thereof  the  words  "from  the  time 
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when  the  aBsessment-list  was  received  by  the  collector,  except  when  otherwise 
provided,  untU  paid/'  as  set  forth  here,  by  Act  March  1,  1879,  c.  126,  i  8,  cited 
above. 

It  was  further  amended  by  adding,  after  the  word  "person,"  the  provisos 
beginning  with  the  words,  "Provided  however,  that  such  lien,"  etc.,  to  the  end 
of  the  section  as  set  forth  here,  by  Act  March  4,  1013,  c.  166,  last  cited  above. 

Notes  oi  Deolsions 


1.  Creation  of  lien  in  generaL 

2.  Receipt   of   assessment   list. 

3.  Deficiency  of  distilled  spirits  exported. 

4.  E2ztent  of  lien   In  general. 

6.  Corporate  assets  as  subject  to  lien. 
«.  Tax  on  ships  under  former  law. 

7.  Direct  tax. 

8.  Income   tax. 

9.  Oleomargarine   tax. 

10.  Tax  on  spirits  about  to  be  exported. 

U.  Record  of  lien. 

12.  Priority    of   lien. 

IS.  Loss  of  lien. 

14.  SaUsfacUon  of  lien. 

15.  Bnforcement  of  lien. 

16.  Forfeiture     passing     land     to     United 

States  on  nonpayment  of  tax  in  in- 
surrectionary district  under  law  of 
1S62. 

17.  Recovery  of  taxes  paid  under  protest. 

1.  Creation  of  lien  in  generaL^A  de- 
mand for  the  payment  of  taxes  is  neces- 
sary, under  the  statute  to  create  and 
bring  into  operation  a  lien  therefor,  and 
such  demand  must  state  the  amount 
of  the  tax.  U.  S.  v.  Pacific  R.  R.  (C. 
C.  1877)   Fed.  Cas.  No.  15,984. 

The  nonpayment  of  the  internal  reve- 
nue tax  under  this  section  is  and  con- 
tinues a  mere  personal  liability  until 
its  payment  is  demanded,  when,  if  pay- 
ment is  refused  or  neglected,  it  be- 
comes a  lien  on  property,  and  can  be 
satisfied  thereout.  Brown  v.  Good- 
win (N.  Y.  1876)  1  Abb.  N.  C.  452. 

2.  Receipt  of  assessment  llst^The 
receipt  of  the  ascertainment  of  defi- 
ciency by  the  collector  of  internal 
revenue  from  the  collector  of  customs 
is,  in  effect,  his  receipt  of  an  assess- 
ment list  of  the  tax,  within  the  mean- 
mg  of  the  statute.  (1879)  16  Op.  Atty. 
Gen.  634. 

3.  Dellcienoy  of  distilled  spirits  ex- 
ported.^—The  '*tax  on  deficiency"  in  the 
quantity  of  distilled  spirits  exported  is 
secured  by  a  lien,  under  the  general 
provision  contained  in  this  section,  upon 
all  the  property  of  the  person  liable 
therefor.  The  special  provisions  found 
in  section  5985,  post,  do  not  forbid  the 
application  of  the  general  provision  of 
this  section  to  all  cases  where  there 
is  nothing  in  such  special  provi- 
sions to  contradict  (1879)  16  Op. 
Atty.  Gen.  634. 

4.  Extent  of  lien  In  general.— A  lien 
of  the  government  is  limited  to  thcf 
property  belongiug  to  the  tax  debtor, 
and  it  is  only  such  property  that  the 
collector  can  levy  on  and  sell.  A  sale 
for  the  collection  of  a  tax  does  not 
cut  off  the  title  of  a  third  person. 
Sheridan  ▼.  Allen  (1907)  153  Fed.  668, 
82  C.  C.  A.  522. 

6  U.S.C0MP.*16-435 


5.  Corporate  assets  as  subject  to 
lien.— Assets  of  a  corporation  are  sub- 
ject to-  a  Uen  for  the  payment  of  taxes, 
provided  the  corporation  has  not  been 
dissolved  and  all  its  assets  distributed 
prior  to  the  time  the  list  of  assess- 
ments came  into  the  hands  of  the  col- 
lector.    (1910)  28  Op.  Atty.  Gen.  241. 

Where  the  corporation  is  dissolved 
before  the  taxes  become  due,  and  no 
lien  attaches  to  the  assets  of  a  cor- 
poration, as  in  the  case  first  above  re- 
ferred to,  the  tax  imposed  may  be  col- 
lected by  the  government  by  pursu- 
ing the  assets  into  the  hands  of  the 
stockholders,  in  the  same  manner  as 
any  other  creditor  might  obtain  satis- 
faction of  his  debt     Id. 

6.  Tax  on  ships  under  former  iaw^— 

Where  a  tax  on  ships  was  changed  to  a 
tax  on  hulls  only,  pending  completion 
of  a  vessel,  and  after  it  was  sold  by 
the  builder  for  a  price  "in  full"  the 
purchaser  is  not  Uable  for  the  tax. 
Size  V.  Curtis  (O.  0.  1866)  Fed.  Cas. 
No.  12,920. 

7.  Direct  taXd— Act  Jan.  9,  1815,  pro- 
viding that  the  direct  tax  laid  thereby 
shall  remain  a  lien  on  land  during  two 
years  after  it  shall  become  payable, 
does  not  restrain  the  collector  from 
selling  the  land  after  the  two  years 
have  expired,  where  there  has  been  no 
alienation  of  it  by  the  owner.  Holden 
V.  Eaton  (1828)  24  Mass.  (7  Pick.)  15. 

«  8.  inoome  tax^— Allegations  in  bill 
against  commissioner  of  internal  reve- 
nue to  enjoin  collection  of  taxes  im- 
posed by  income  tax  law,  that  by  the 
provision,  making  tax  a  lien  on  plain- 
tiffs property,  its  assessment  would 
constitute  a  cloud  on  plain tifTs  title,  do 
not  take  case  out  of  rule  that  by  sec- 
tion 5947,  post,  collection  of  tax  can- 
not be  enjoined  because  of  alleged  un- 
constitutionality of  act  imposing  it. 
Dodge  v.  Osborn  (1916)  36  Sup.  Ct 
275. 

The  lien  of  the  income  tax  (Act  July 
13,  1866,  c.  184,  14  Stat.  107),  relates 
back,  upon  demand,  to  the  time  when 
the  tax  was  due,  but  only  attaches  to 
the  property  belonging  to  the  person 
from  whom  the  tax  was  due  at  the  time 
when  the  demand  for  the  payment  of 
the  tax  was  made.  U.  S.  v.  Pacific  R 
R.  (C.  C.  1880)  1  Fed.  97,  100. 

The  assessment  of  such  tax  by  the 
assessor,  in  the  mode  prescribed  by 
law,  is  essential  to  the  creation  of  such 
Uen.    Id. 

9..  Oioomargarine  tax.— The  preceding 
sections  not  applying  to  the  Oleomar- 
garine Act,  a  lien  for  penalty  and  in- 
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terest  under  this  section  could  not 
stand  in  an  attempted  application  to 
that  act  Grier  v.  Tucker  (C.  C.  1907) 
150  Fed.  65S,  061. 

10.  Tax  00  spirita  about  to  be  ox- 
ported^ — ^Aa  the  internal  revenue  laws 
imposing  a  tax,  with  a  penalty  for  non- 
payment, on  distilled  spirits,  create  a 
lien  on  all  other  property  of  the  de- 
linquent, and  the  same,  with  a  cer- 
tain exception,  may  be  seized  therefor, 
there  is  no  presumption  that  the  de- 
linquent was  coerced  into  payment  of 
the  penalty  by  reason  of  a  lien  claimed 
on  spirits  about  to  be  exported  so  as 
to  entitle  him  to  maintain  an  action 
to  recover  the  same.  Clay  ▼.  Swope 
(C.  C.  1889)  38  Fed.  396. 

1 1.  Rooord  of  llen^— A  state  law,  re- 
quiring that  all  liens  on.  real  estate 
must  be  recorded  to  afltect  third  par- 
ties, does  not  apply  to  tax  liens  in  favor 
of  the  United  States.  U.  S.  v.  Snyder 
(1893)  13  Sup.  Ct.  848,  847,  149  U. 
S.  210,  37  L.  Ed.  705. 

Such  lien,  though  not  recorded,  may 
be  enforced  against  the  lands  in  the 
hands  of  innocent  purchasers.     Id. 

12.  Priority  of  lieni— Bona  fide  pur- 
chaser of  distillery  property  for  value 
and  without  notice  takes  subject  to 
existing  liens  for  taxes.  U.  S.  v.  Tur- 
ner (C.  C.  1873)  Fed.  Cas.  No.  16,- 
548;  Alkan  v.  Bean  (G.  G.  1877)  Fed. 
Cafi^.  No.  202. 

This  lien  is  superior  to  a  mortgage 
or  deed  of  trust  executed  subsequently 
to  the  demand  for  payment,  and  em- 
braces every  species  of  property  sub- 
ject to  ownership.  Blacklock  v.  U.  S. 
(1906)  41  Ct.  CL  89. 

A    mortgagee    may    protect    his    se- 
curity  against   the    prior   li$n   of    the 
government  or  may  redeem  the  prem-» 
ises,  if  sold.     Id. 

IS.  Loss  of  lien^— Lien  on  distillery 
for  unpaid  taxes  is  not  lost  by  a  bond- 
ing and  release  of  the  property  in  for- 
feiture proceedings  afterwards  discon- 
tinued without  judicial  action.  Alkan 
V.  Bean  (G.  C.  1877)  Fed.  Cas.  No. 
202. 

14.  Satisfaction    of    lien.— Where    a 

municipal  corporation,  by  its  officers 
and  agents,  distUls  spirits,  and,  with- 
out paying  the  gallon  tax  on  them,  re- 
moves them  from  the  place  of  distilla- 
tion to  a  place  other  than  the  United 
States  bonded  warehouse,  and  sells 
them  and  converts  the  money  into  its 
treasury,  a  payment  of  the  taxes  under 
protest  and  under  threat  of  distraint 
is  a  satisfaction  of  a  lien  held  by  the 
United  States,  and  the  money  cannot  be 
recovered  in  an  action  against  the 
United  States  collector.  Salt  Lake 
City  V.  HolUster  (1882)  8  Utah,  200, 
2  Pac.  200. 

15.  Enforoement  of  Hon.— The  gov- 
ernment is  not  estopped  by  statements 
of  its  collector  to  enforce  existing  liens 
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for  unpaid  taxes.  Alkan  ▼.  Bean  (C. 
G.  1877)  Fed.  Cas.  No.  202. 

An  action  to  enforce  the  statutory 
Hen  for  internal  revenue  taxes  alleged 
to  have  been  evaded  by  defendant  is 
*'a  civil  action  in  which  the  United 
States  are  concerned,"  and  which  it  ii 
the  duty  of  the  district  attorney  to 
prosecute  under  R.  S.  |  771,  ante,  { 
1296.  BUss  T.  U.  a  (G.  C.  1889)  37 
Fed.  191. 

Where  an  executor  fails  to  pay  a  leg- 
acy tax  under  War  Revenue  Act  June 
13,  1898,  the  United  States  may  sue 
him  to  impose  a  lien  on  the  property 
bequeathed  if  he  had  it  in  his  posses- 
sion, and,  if  not,  may  institute  pro- 
ceedings against  the  person  having  the 
property  in  possession.  U.  S.  v. 
Priest  (D.  G.  1914)  210  Fed.  332. 

Where  an  executor  paid  to  a  lega- 
tee the  balance  of  her  legacy  after 
paying  part  of  a  legacy  tax  owing  to 
the  United  States  under  War  Revenue 
Act  June  13,  1898,  the  legatee  was  not 
liable  in  assumpsit  for  the  balance  of 
the  tax  which  could  be  collected  only 
by  suit  to  enforce  the  govemmenfa 
lien  on  the  property  so  transferred. 
Id. 

Act  March  3,  1865,  §  1,  amending  Act 
June  30,  1864,  providing  that,  if  any 
person  liable  to  pay  an  internal  revenue 
duty  fail  to  pay  it  after  demand,  the 
amount  shall  be  a  lien  on  all  property 
and  rights  of  property,  and  the  collector 
may  levy  on  all  property  and  rights 
of  property  belonging  to  such  person, 
does  not  make  such  amount  payable  out 
of  the  proceeds  of  a  sale  of  the  tax- 
payer's property  under  an  execution 
on  a  judgment  in  the  common  pleas  in 
favor  of  another  creditor.  Bosset  v. 
MiUer  (Pa.  1871)  2  Woodw.  Dec  40. 

16.  Forfeiture  passing  land  to  Usit- 
ed  States  on  nonpayment  of  tax  ii  !■- 
surrectionary  district  under  law  of 
1862.— Act  June  7,  1862,  |  4,  for  the 
collection  of  taxes  in  insurrectionary 
districts,  does  not,  on  failure  to  pay 
the  same,  create  such  a  forfeiture  thst 
the  property  in  the  land  passes  ipio 
facto,  on  the  nonpayment  of  taxes  for 
60  days,  from  the  former  owner  to 
the  United  States.  Martin  v.  Snow- 
den  (Ya.  1868)  18  Grau  100. 

17.  Recovery  of  taxes  paM  iniler 
protest.— Plaintiff  company,  having  leas- 
ed all  the  property,  and  taking  over  the 
entire  business  of  another  company, 
and  agreeing  to  pay  taxes  against  it, 
and,  to  avoid  threatened  distraint  and 
sale  of  the  leased  property  under  this 
and  sections  following,  having  paid  the 
tax  under  protest,  held  to  have  paid 
under  duress,  and  entitled  to  sue  for 
its  recovery.  Cambria  Steel  Co.  v. 
McCoach  (D.  G.  1915)  225  Fed.  27a 

Cited  without  definite  appiiatici, 
Mansfield  v.  Excelsior  Refinery  Co. 
(1890)  10  Sup.  Ct.  826,  829,  t35  U. 
S.  326,  34  L.  Ed.  162. 


Ch.  2)  INTERNAL  BBVBNUB  '  §   5910 

§  5909.  (R.  S.  §  3187.)     Taxes  coUectible  by  distraint. 

If  any  person  liable  to  pay  any  taxes  neglects  or  refuses  to  pay  the 
same  within  ten  days  after  notice  and  demand,  it  shall  be  lawful  for 
the  collector  or  his  deputy  to  collect  the  said  taxes,  with  five  per 
centum  additional  thereto,  and  interest  as  aforesaid,  by  distraint  and 
sale,  in  the  manner  hereafter  provided,  of  the  goods,  chattels,  or  ef- 
fects, including  stocks,  securities,  and  evidences  of  debt,  of  the  per- 
son delinquent  as  aforesaid :  Provided,  That  there  shall  be  exempt 
from  distraint  and  sale,  if  belonging  to  the  head  of  a  family,  the 
school-books  and, wearing  apparel  necessary  for  such  family;  also 
arms  for  personal  use,  one  cow,  two  hogs,  five  sheep  and  the  wool 
thereof,  provided  the  aggregate  market-value  of  said  sheep  shall  not 
exceed  fifty  dollars;  the  necessary  food  for  such  cow,  hogs,  and 
sheep,  for  a  period  not  exceeding  thirty  days ;  fuel  to  an  amount  not 
greater  in  value  than  twenty-five  dollars;  provisions  to  an  amount 
not  greater  than  fifty  dollars ;  household  furniture  kept  for  use  to  an 
amount  not  greater  than  three  hundred  dollars ;  and  the  books,  tools, 
or  implements,  of  a  trade  or  profession,  to  an  amount  not  greater 
than  one  hundred  dollars  shall  also  be  exempt ;  and  the  officer  mak- 
ing- the  distraint  shall  summon  three  disinterested  householders  of 
the  vicinity,  who  shall  appraise  and  set  apart  to  the  owner  the 
amount  of  property  herein  declared  to  be  exempt. 

Act  July  13,  1866,  c.  184,  |  9,  14  Stat.  106,  107,  108.    Act  March  2,  1867,  c. 
169,  I  8,  14  Stat.  473. 

Notes  of  Deoifllonfl 

See,  also,  notes  nnder  the  preceding  tion  to  a  collector  distraining  the  tax- 
section,  payer's    property.      Haffin    t.    Mason 

Application   to   oI«>mara.rin«  tax^  <18^2)  15  Wall.  671. 676.  21  L.  Ed.  196. 

This  section  does  not  apply  to  the  Oleo-  Execution  of  erroneous  assessment^ 

margarine  Act.    Tucker  v.  Grier  (1908)  A  collector  of  the  direct  tax  will  not 

160  Fed.  611,  87  C.  C.  A.  513;    Grier  be  liable   for   executing   an    erroneous 

▼.  Tucicer  (G.  C.  1907)  150  Fed.  658.  assessment  by  distress,  if  the  house  be 

Enforcement    of    llen^The    United  Sl^^"   %*^ V^'f l^f  "i   K^Ss  \ 

States  held  not  required  to  enforce  the  ^^^'^.P^iZ'  ^^^   ^  ^^°^''  ^^'  ^ 

lien  of  internal  revenue  taxes  against  *  ^^'  ^^^ 

the  taxpayer's  chattels  and  personal  ef-  Bank  taxes.— Where  a  national  bank 

fects   under  this   section   and   sections  refuses  to  pay  taxes  assessed  upon  its 

5910-5918,  post,  before  resorting  to  a  income  and  profits  (Act  July  14,  1870, 

sale  of  his  real  estate  and  leaseholds.  {§  15,  17),  a  collector  or  his  deputy, 

U.  S.  V.  Curry  (D.  C.  1912)  201  Fed.  after  notice  and  demand,  may  distrain 

^71.  therefor.     State  Nat  Bank  of  Minne- 

W arrant  as  equivalent  to  ilemand^  apolis  ▼.  Morrison  (O.  O.  1874)   Fed. 

The  issue  of  the  warrant  to  a  coUectqf  ^^^'  ^^*  13,325. 

of  internal  revenue  tax  is  not  an  equiv-  cited    without    definite    applloatlon, 

f^^fl      tlo   .r""^  ^^"""^^f  ^I  ^^      Mansfield    v.    Excelsior    Refinery    Co. 
statute,   where   the   person   taxed  has       ^gg^)  10  Sup.  Ct.  825,  829,  135  U.  S. 

^n  ?v  V   i%ft^  1  AKh'STn^'ip^o^'^'      326,  34  L.  Ed.  162;   U.  S.  v.  Pacific  R. 
win  (N.  Y.  1876)  1  Abb.  N.  C.  452.  j^    (^   O.  1880)  1  Fed.  97,  103;   U.  S. 

Warrant  as  Justification  for  distraint.      v.  HoweU   (O.  C.  1881)   9  Fed.  674, 
—The  assessor's  warrant  is  a  justifica-       678. 

§  5910.  (R.  S.  §  3188.)     Mode  of  levying  distraint. 

In  such  case  of  neglect  or  refusal,  the  collector  may  levy,  or  by 
warrant  may  authorize  a  deputy  collector  to  levy,  upon  all  property 
and  rights  to  property,  except  such  as  are  exempt  by  the  preceding 
section,  belonging  to  such  person,  or  on  which  the  said  lien  exists, 
for  the  payment  of  the  sum  due  as  aforesaid,  with  interest  and  penal- 
ty for  non-payment,  and  also  of  such  further  sum  as  shall  be  suffi- 
cient for  the  fees,  costs,  and  expenses  of  such  levy. 
Act  July  13,  1866,  c.  184,  |  9,  14  Stat.  107. 

'Notes  of  Deoistons 

See,  also,  notes  under  |{  5908,  6909,         Spirits   In   bonded  warehouse  before 
ante.  withdrawal   by   purchasers-See  Sheri- 
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dan  V.  Allen  (1907)  153  Fed.  568,  82  a  delinquent  internal  revenue  tax  under 

O.  O.  A.  522.     See  note  under  §  806.  this  section  held  enforceable  against  the 

Nothing  can  be  plainer  in  legal  ded-  land  in  the  hands  of  subsequent  bona 

sion  than  the  proposition  that  the  lien  fide    purchasers    from    the    delinquent 

in  the  case  of  an  assessment  for  tax-  without  notice.    U.  S.  ▼.  Gurry  (D.  G. 

es  under  section  6089,  post,  attaches  1912)  201  Fed.  371. 

to   the   distUlery,  the   distiUed   spirits,  o^M^n    «.«f..Miri    ••     nri^A— r^*toii 

and  the  real  and  personal  property  used  ^ J**<>5    captured    as  ^  Prt«--Cotton 

in  connection  with  the  distillery,  and  Wt^red  as  prize,  and  in  the  oiatody 

that  it  may  be  enforced  against  thi  dii».  ^'  *^^  "^^"^fj  P^^^l  *  Z'T^k    T 

tiUed  spirits  at  any  time  before  the  pur-  *^^P?*^  T"!**'*  tV'  ^^^"^    *?        ^ 

chaser   of   the   same  withdraws   t£em  ceeded  against  for  the  internal  reyenue 

from    the    bonded   warehouse.      Hart-  f^  ^^^^S^.^i^rC^^^^^ 

man  v.  Bean  (1878)  99  U.  S.  893,  397,  <^-  ^'  ^^^^  ^^^'  ^^^'  ^^'  -^^'^^ 

25  L.  Ed.  455.  -  ^^^j,    ^,thout    definite    appllcatlee, 

Land  In  hands  of  bona  llde  purchaser  V.  S.  v.  Pacific  R.  IL  (O.  O.  X880)  1 

from  dellnquent^-Iien  on  real  estate  of  Fed.  97,  103. 

§  5911.  (R.  S.  §  3189.)  Delinquents  must  exhibit  evidences  relat- 
ing to  property  distrained. 
All  persons,  and  officers  of  companies  or  corporations,  are  re- 
quired, on  demand  of  a  collector  or  deputy  collector  about  to  dis- 
train or  having  distrained  on  any  property,  or  rights  of  property,  to 
exhibit  all  books  containing  evidence  or  statements  relating  to  the 
subject  of  distraint,  or  the  property  or  rights  of  property  Uable  to 
distraint  for  the  tax  due  as  aforesaid. 

Act  July  13.  1866.  c  184,  §  9.  14  Stat  107. 

Notes  of  Deoiflions 

See  note  under  {  5909,  ante.  U.  S.  v.  Pacific  R  R.  (O.  C.  1880)  1 

Cited    without    definite    application,      Fed.  97.  103. 

§  5912.  (R.  S.  §  3190.)     Proceedings  on  distraint. 

When  distraint  is  made,  as  aforesaid,  the  officer  charged  with  the 
collection  shall  make  or  cause  to  be  made  an  account  of  the  goods 
or  effects  distrained,  a  copy  of  which,  signed  by  the  officer  making 
such  distraint,  shall  be  left  with  the  owner  or  possessor  of  such  goods 
or  effects,  or  at  his  dwelling  or  usual  place  of  business,  with  some 
person  of  suitable  age  and  discretion,  if  any  such  can  be  found,  with 
a  note  of  the  sum  demanded,  and  the  time  and  place  of  sale ;  and  the 
said  officer  shall  forthwith  cause  a  notification  to  be  published  in 
some  newspaper  within  the  county  wherein  said  distraint  is  made,  if 
a  newspaper  is  published  in  said  county,  or  to  be  publicly  posted  at 
the  post-office,  if  there  be  one  within  five  miles  nearest  to  the  resi- 
dence of  the  person  whose  property  shall  be  distrained,  and  in  not 
less  than  two  other  public  places.  Such  notice  shall  specify  the  arti- 
cles distrained,  and  the  time  and  place  for  the  sale  thereof.  Such 
time  shall  not  be  less  than  ten  nor  more  than  twenty  days  from  the 
date  of  such  notification  to  the  owner  or  possessor  of  the  property 
and  the  publication  or  posting  of  such  notice  as  herein  provided,  and 
the  place  proposed  for  the  sale  shall  not  be  more  than  five  miles  dis- 
tant from  the  place  of  making  such  distraint.  Said  sale  may  be 
adjourned  from  time  to  time  by  said  officer,  if  he  deems  it  advisable, 
but  not  for  a  time  to  exceed  in  all  thirty  days. 
Act  July  13.  18G6,  c.  184,  §  9,  14  Stat.  107. 

Notes  of  Deelfllons 

See  note  under  §  5909,  ante.  giving  public  notice   of  tihe  time  and 

Notice  of  •al«-Where  a  coUectop  of  P**c//>^  '''^V^^^^'^^V''^^^^t'   ^^' 

the  duty  on  carriages  made  a  diatress  ^-  J<>^^«o"  ^l^^^)  ^  N.  H.  91. 

under  Act  Dec  15,  1814,  |  4,  and  sold  Cited    without    definite    appileatlon. 

it,  at  auction,  for  less  than  half  the  val-  U.  S.  t.  Pacific  B.  R.  (C.  a  1880)  1 

ue,  in  two  hours  after  seizure,  without  Fed.  97.  103. 
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§  5913.  (R.  S.  §  3191.)     When  property  sold  under  distraint  is  sub- 
ject to  tax,  and  tax  not  paid. 
When  property  subject  to  tax,  but  upon  which  the  tax  has  not 
been  paid,  is  seized  upon  distraint  and  sold,  the  amount  of  such  tax 
shall,  after  deducting  the  expenses  of  such  sale,  be  first  appropriated 
out  of  the  proceeds  thereof  to  the  payment  of  the  tax.    And  if  no 
assessment  of  such  tax  has  been  made  upon  such  property,  the  col- 
lector shall  make  a  return  thereof  in  the  form  required  by  law,  and 
the  Commissioner  of  Internal  Revenue  shall  assess  the  tax  thereon. 
Act  July  13, 1806,  c  184,  |  9,  14  Stat.  108.    Act  Dec.  24,  1872,  c.  18,  S  2,  17 
Stat.  402. 

Notes  of  Dooiaions 

See  note  under  |  5909,  ante. 

§  5914.  (R.  S.  §  3192.)  When  property  sold  under  distraint  may 
be  purchased  for  United  States,  etc. 
When  any  property  advertised  for  sale  under  distraint,  as  afore- 
said, is  of  a  kind  subject  to  tax,  and  the  tax  has  not  been  paid,  and 
the  amount  bid  for  such  property  is  not  equal  to  the  amount  of  the 
tax,  the  collector  may  purchase  the  same  in  behalf  of  the  United 
States  for  an  amount  not  exceeding  the  said  tax.  All  property  so 
purchased  may  be  sold  by  the  collector,  under  such  regulations  as 
may  be  prescribed  by  the  Commissioner  of  Internal  Revenue.  The 
collector  shall  render  to  the  Commissioner  a  distinct  account  of  all 
charges  incurred  in  such  sales,  and,  in  case  of  sale,  shall  pay  into 
the  Treasury  the  surplus,  if  any  there  be,  after  defraying  all  lawful 
charges  and  fees. 

Act  July  13,  1866,  c.  184,  {  9,  14  Stat  108. 

Notes  of  Deelaions 

See  note  under  {  6909,  ante. 

§  5915.  (R.  S.  §  3193.)     Property  distrained  to  be  restored  on  pay- 
ment before  sale. 

In  any  case  of  distraint  for  the  payment  of  the  taxes  aforesaid, 
the  goods,  chattels,  or  effects  so  distrained  shall  be  restored  to  the 
owner  or  possessor,  if,  prior  to  the  sale,  payment  of  the  amount  due 
is  made  to  the  proper  officer  charged  with  the  collection,  together 
with  the  fees  and  other  charges;  but  in  case  of  non-payment  as 
aforesaid,  the  said  officers  shall  proceed  to  sell  the  said  goods,  chat- 
tels, or  effects  at  public  auction,  and  shall  retain  from  the  proceeds 
of  such  sale  the  amount  demandable  for  the  use  of  the  United  States, 
and  a  commission  of  five  per  centum  thereon  for  his  own  use,  with 
the  fees  and  charges  for  distraint  and  sale,  rendering  the  overplus, 
if  any  there  be,  to  the  person  who  may  be  entitled  to  receive  the 
same. 

,    Act  July  13, 1866,  c.  184, 1 9,  14  Stat,  106. 

Notes  of  Declalona 

See  note  under  §  5909,  ante.  if  the  property  is  sold,  allowing  6  per 

Commission  of  5  per  cent,  under  for-  cent  commission  to  the  collector,  he  is 

mer   law.p-Under  Act  Jan.  9,  1816,  {  not  entitled  to  the  5  per  cent,  except 

26,  providing  that,  in  case  of  distress  to  in   case    of   actual   distress    and    sale. 

enforce  a  direct  tax,  the  goods  shall  be  Stow  ▼.  Gonyerse  (1820)  8  Conn.  325,  8 

restored  on  payment  of  the  amount  de-  Am.  Dec.  189. 

manded,  with  reasonable  expenses,  and, 

§  5916.  (R.  S.  §  3194.)     Effect  of  certificate  of  sale  on  distraint. 

In  all  cases  of  sale,  as  aforesaid,  the  certificate  of  such  sale  shall 
be  prima-facie  evidence  of  the  right  of  the  officer  to  make  such 
sale,  and  conclusive  evidence  of  the  regularity  of  his  proceedings  in 
making  the  sale,  and  shall  transfer  to  the  purchaser  all  right,  title, 
and  interest  of  such  delinquent  in  and  to  the  property  sold;  and 
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where  such  property  consists  of  stocks,  said  certificate  shall  be  notice, 
when  received,  to  any  corporation,  company,  or  association  of  said 
transfer,  and  shall  be  authority  to  such  corporation,  company,  or  as- 
sociation to  record  the  same  on  their  books  and  records  in  the  same 
manner  as  if  transferred  or  assigned  by  the  party  holding  the  same,  in 
lieu  of  any  original  or  prior  certificates,  which  shall  be  void,  whether 
canceled  or  not.  And  said  certificates,  where  the  subject  of  sale  is  se- 
curities or  other  evidences  of  debt,  shall  be  good  and  valid  receipts 
to  the  person  holding  the  same,  as  against  any  person  holding,  or 
claiming  to  hold,  possession  of  such  securities  or  other  evidences  of 
debt. 

Act  July  13,  1866,  c.  184,  {  9,  14  Stat.  107.    Act  June  30,  1864.  c  173,  { 
45, 13  Stat.  240. 

Notes  of  Deciflionfl 


See  note  under  {  6909,  ante. 

Title  of  purchaserw^A  sale  of  proper- 
ty by  an  internal  revenue  officer  under 
a  distraint  warrant  for  the  collection 
of  a  tax  does  not  cut  off  the  title  of  a 
third  person  who  does  not  owe  the  tax 
and  against  whose  property  the  war- 
rant is  not  directed,  and  the  true  owner 
may  assert  his  title  and  right  of  pos- 
session by  replevin  against  the  pur- 
chaser after  the  officer  has  made  the 
sale  and  transferred  possession,  and  has 
thus  completed  his  official  acts  with  re- 
spect to  the  property.  A  sale  of  prop- 
erty by  a  collector  under  a  distraint 


warrant  is  clearly  distinguishable  from 
a  sale  of  property  seized  and  condemn- 
ed in  forfeiture  proceedings  for  viola- 
tion of  the  customs  or  internal  revenue 
laws,  and  passes  only  the  interest  of 
the    tax    debtor.      Sheridan    y.    Allen 

(1907)  153  Fed.  668,  82  C.  C.  A.  522, 
reversing  order  Allen  v.  Sheridan  (C. 
O.  1906)  145  Fed.  963. 

Cited    without    deflnite    applicatioB, 

Mansfield  v.  Excelsior  Refinery  Co. 
(1890)  10  Sup.  Ct.  825,  829.  135  U.  S. 
326,  34  L.  Ed.  162;   Blacklock  v.  U.  S. 

(1908)  28  Sup.  Ct  228,  233,  208  U.  S. 
75,  52  L.  Ed.  396. 


§  5917.  (R.  S.  §  3195.)  When  property  distrained  is  not  divisible. 
When  any  property  liable  to  distraint  for  taxes  is  not  di\'isible, 
so  as  to  enable  the  collector  by  a  sale  of  part  thereof  to  raise  the 
whole  amount  of  the  tax,  with  all  costs,  charges,  and  commissions, 
the  whole  of  such  property  shall  be  sold,  and  the  surplus  of  the  pro- 
ceeds of  the  salei  after  satisfying  the  tax,  costs,  and  charges,  shall 
be  paid  to  the  person  legally  entitled  to  receive  the  same ;  or,  if  he 
cannot  be  found,  or  refuses  to  receive  the  same,  shall  be  deposited 
in  the  Treasury  of  the  United  States,  to  be  there  held  for  his  use  until 
he  makes  application  therefor  to  the  Secretary  of  the  Treasury,  who, 
upon  such  application  and  satisfactory  proofs  in  support  thereof,  shall, 
by  warrant  on  the  Treasury,  cause  the  same  to  be  paid  to  the  appli- 
cant. 

Act  July  13,  1866,  c.  184,  §  9,  14  Stat.  108. 

Notes  of  Deoifllons 


See  note  under  i  5909,  ante. 

Sale  of  land  as  a  whole.— Where  the 

collector  acted  in  good  faith,  it  was  not 
improper  for  him,  in  the  exercise  of 
his  discretion,  to  sell  as  an  entirety 
the  lands,  consisting  of  two  town  lots, 
which  were  inclosed  and  occupied  as  a 
single  homestead,  a  dwelling  house  be- 
ing upon  one  and  a  barn  on  the  other. 
The  state  statute  und^  which  they 
were  separately  assessed  has  no  ap- 
plication to  his  proceedings.  Springer 
V.  U.  S.  (1880)  102  U.  S.  586,  26  L. 
Ed.  253. 

Act  1815,  c.  174,  provides  that  where 
property,  liable  to  a  direct  tax  under 
that  act,  shall  not  be  divisible,  so  that 
the  collector  may,  by  a  sale  of  part 
thereof,  raise  the  whole  amount  of  the 
tax,  etc.,  the  whole  of  such  property 
shall  be  sold,  etc.    In  the  case  of  cer- 
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tain  real  estate  capable  of  such  divi- 
sion, all  of  which  was  owned  by  the 
party  assessed,  it  was  held  that  the 
sale  of  an  undivided  portion  of  such 
estate  for  the  payment  of  the  tax  was 
invalid.  Loud  v.  Penniman  (1837)  36 
Mass.    (19  Pick.)  539. 

A  law  of  congress  which  requires 
that  the  whole  land  shall  be  sold  in  aQ 
cases  for  payment  of  taxes,  without  re- 
gard to  the  fact  that  it  may  be  divided 
without  injury  to  it  and  the  tax  paid 
by  a  sale  of  a  part  of  it,  is  unconstitu- 
tional. Martin  v.  Snowden  (Va.  1868) 
18  Grat.  100. 

Surplus  proceeds  of  sale  for  direet 
tax.— Where  application  by  the  owner 
of  land  sold  for  direct  taxes  ami  not 
redeemed  was  made  to  the  secretary 
of  the  treasury  for  the  $929.50  sur- 
plus, and,  no  action  being  taken  there- 
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on,  he  sued  in  the  court  of  claims  to  re-  Aug.  5,  1861,  relatire  to  the  sale  of 

cover  that  sum,  it  was  held  that  he  was  property  which  was  subject  to  direct 

entitled  to  recover  it.     U.  S.  v.  Law-  taxes,  and  which  proceeds  have,  under 

ton    (1884)  110  IT.  a  146,  3  Sup.  Ct  the    statute,    been    deposited    in    the 

545,  28  L.  Ed.  100.  treasury  to  be  held  until  called  for  by 

Until  an  application  has  been  made  the  owner.    U.  S.  v.  Cooper  (1887)  120 

to    the  treasury,  the  statute  does  not  U.  S.  124,  7  Sup.  Ct  459,  30  L.  Ed. 

begin  to  run  against  a  claim  for  the  606. 
surplus  proceeds  of  a  sale  under  Act 

§  5918.  (R.  S.  §  3196.)     When  real  estate  may  be  sold  to  satisfy 
taxes. 

When  goods,  chattels,  or  effects  sufficient  to  satisfy  the  taxes  im- 
posed upoa  any  person  are  not  found  by  the  collector  or  deputy  col- 
lector, he  is  authorized  to  collect  the  same  by  seizure  and  sale  of  real 
estate. 

Act  July  13,  1866,  c  184,  |  9,  14  Stat.  108. 

Votes  of  Decisions 

See  note  under  §  5900,  ante.  (1890)  10  Sup.  Gt  825,  829,  135  U.  S. 

Cited    without    deflnito    appiloatfon,     320,  34  L.  Ed.  162. 
Mansfield    ▼.    Excelsior    Refinery    Co. 

§  5919.  (R.  S.  §  3197,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1,  and 
Act  March  1,  1879,  c.  125,  §  3.)     Proceedings  for  seizure  and 
sale  of  real  estate  for  taxes. 
The  officer  making  the  seizure  mentioned  in  the  preceding  section 
shall  give  notice  to  the  person  whose  estate  it  is  proposed  to  sell 
by  giving  him  in  hand,  or  leaving  at  his  last  or  usual  place  of  abode, 
if  he  has  any  such  within  the  collection-district  where  said  estate 
is  situated,  a  notice,  in  writing,  stating  what  particular  estate  is  to 
be   sold,  describing  the   same   with  reasonable  certainty,   and   the 
time  when  arid  place  where  said  officer  proposes  to  sell  the  same; 
which  time  shall  not  be  less  than  twenty  nor  more  than  forty  days 
from  the  time  of  giying  said  notice.    The  said  officer  shall  also  cause . 
a  notification  to  the  same  effect  to  be  published  in  some  newspaper 
within  the  county  where  such  seizure  is  made,  if  any  such  there  be, 
and  shall  also  cause  a  like  notice  to  be  posted  at  the  post-office 
nearest  to  the  estate  seized,  and  in  two  other  public  places  within  the 
county;  and  the  place  of  said  sale  shall  not  be  more  than  five  miles 
distant  from  the  estate  seized,  except  by  special  order  of  the  Com- 
missioner of  Internal  Revenue.     At  the  time  and  place  appointed, 
the  officer  making  such  seizure  shall  proceed  to  sell  the  said  estate 
at  public  auction,  offering  the  same  at  a  minimum  price,  including 
the  expense  of  making  such  levy,  and  all  charges  for  advertising  and 
an  officer's  fee  of  ten  dollars.     When  the  real  estate  so  seized  con- 
sists of  several  distinct  tracts  or  parcels,  the  officer  making  sale  there- 
of shall  offer  each  tract  or  parcel  for  sale  separately,  and  shall,  if  he 
deem  it  advisable,  apportion  the  expenses,  charges,  and  fees  afore- 
said to  such  several  tracts  or  parcels,  or  to  any  of  them,  in  estimat- 
ing the  minimum  price  aforesaid.     If  no  person  offers  for  said  estate 
the  amount  of  said  minimum  price,  the  officer  shall  declare  the  same 
to  be  purchased  by  him  for  the  United  States ;   otherwise  the  same 
shall  be  declared  to  be  sold  to  the  highest  bidder.     And  in  case  the 
same  shall  be  declared  to  be  purchased  for  the  United  States,  the 
officer  shall  immediately  transmit  a  certificate  of  the  purchase  to  the 
Commissioner  of  Internal  Revenue,  and,  at  the  proper  time,  as  here- 
after provided,  shall  execute  a  deed  therefor,  after  its  preparation  and 
the  indorsement  of  approval  as  to  its  form  by  the  United  States  dis- 
trict attorney  for  the  district  in  which  the  property  is  situate,  and 
shall  without  delay,  cause  the  same  to  be  duly  recorded  in  the  proper 
registry  of  deeds,  and  immediately  thereafter  shall  transmit   such 
deed  to  the  Commissioner  of  Internal  Revenue.    And  said  sale  may 
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be  adjourned  from  time  to  time  by  said  officer  for  not  exceeding 
thirty  days  in  all,  if  he  shall  think  it  advisable  so  to  do.  If  the  amount 
bid  shall  not  be  then  and  there  paid,  the  officer  shall  forthwith  pro- 
ceed to  again  sell  said  estate  in  the  same  manner.  And  it  is  hereby 
provided,  That  all  certificates  of  purchase,  and  deeds  of  property 
purchased  by  the  United  States  under  the  internal-revenue  laws,  on 
sales  for  taxes,  or  under  executions  issued  from  United  States  courts, 
which  now  are,  or  hereafter  may  be,  found  in  the  office  of  any  col- 
lector. United  States  marshal,  or  United  States  district  attorney, 
shall  be  immediately  transmitted  by  such  officers  respectively  to 
the  Commissioner  of  Internal  Revenue.  And  it  is  hereby  further 
provided.  That  for  the  preparation  and  approval  by  the  United  States 
district  attorney  of  each  deed  as  above  required,  a  fee  of  five  dollars 
shall  be  allowed  to  that  officer,  to  be  paid  by  the  United  States,  and 
which  he  shall  account  for  in  his  emolument  returns. 

Act  July  13,  1866,  c.  184,  §  9,  14  Stat  109.  Act  Feb.  27,  1877,  c  69,  §  1, 19 
Stat.  24a    Act  March  1.  1879.  c.  125,  §  3,  20  Stat.  331. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking  out, 
after  the  words  *'po8t-K>flSce  nearest  to  the  estate,"  the  words  "to  be,"  by  Act 
Feb.  27,  1877,  c.  69,  |  1,  cited  above. 

It  was  further  amended  by  striking  out,  after  the  words  "by  him  for  the  Unit- 
ed States,"  the  words  "and  shall  deposit  with  the  district  attorney  of  the 
United  States  a  deed  thereof,  as  hereafter  provided,"  and  by  inserting,  after 
the  words  "sold  to  the  highest  bidder,"  the  provisions  beginning  with  the  words 
"And  in  case  the  same,"  and  ending  with  the  words  "shall  transmit  such  deed 
to  the  Commissioner  of  Internal  Revenue,"  and  by  adding,  after  the  words  "pro- 
ceed to  again  sell  said  estate  in  the  same  manner,"  the  provisions  begiDning 
with  the  words  "And  it  is  hereby  provided,"  etc.,  to  the  end  of  the  section,  as 
set  forth  here,  by  Act  March  1,  1879,  c.  125,  S  3,  cited  above. 

The  last  proviao  of  this  section  was  superseded  as  to  all  district  attorneys, 
except  in  and  for  the  District  of  Columbia,  by  the  abolition  of  fees  in  addi- 
tion to  salary  by  Act  May  28,  1896,  c.  252,  U  7,  24,  and  Act  March  3,  1905, 
c  1483,  i  1,  ante,  |§  1419,  1431,  1435. 

Notes  of  Decisions 


•  Effect  of  provisions  for  proceedings 
in  ohancery^— The  remedy  of  sale  by 
distraint  was  not  superseded  by  the 
provisions  for  suits  in  chancery  to  sell 
real  estate  (section  5929,  post).  Black- 
lock  V.  U.  S.  (1908)  28  Sup.  Ot  228, 
230,  208  U.  S.  75,  62  L.  Ed.  396. 

Necessity  of  saie  for  direct  tax.— Act 

June  7,  1862,  for  the  collection  of  di- 
rect taxes  in  insurrectionary  districts, 
provides  that,  unless  the  taxes  therein 
mentioned  shall  be  paid  within  60  days 
from  the  time  of  levying  the  same,  the 
title  to  the  property  taxed  shall  "be- 
come forfeited"  to  the  United  States, 
Held;  that  there  was  no  effectual  for- 
feiture until  sale  had  been  made  pur- 
suant to  the  act.  Dickerson  v.  Acosta 
(1876)  15  Fla.  614;  Soutter  v.  Miller, 
Id.  625. 

Necessity  of  strict  compliance  with 
statute^— In  the  sale  of  lands  by  a  col- 
lector of  the  taxes  ynposed  by  Act 
1798,  the  collector  must  comply  strict- 
ly with  the  requisitions  of  the  act  in 
his  proceedings  preparatory  to  the 
sale.  Allen  v.  Smith  (Va.  1829)  1 
Leigh,  231. 

Noticed— When  the  owner  of  land,  on 
account  of  which  a  United  States  suc- 
cession tax  has  been  assessed,  resides 
in  the  same  collection  district  with  the 
land,  but  not  upon  it,  a  collector's  no- 
tice of  seizure  and  sale  of  the  same  to 
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pay  the  tax  is  not  lawfully  served  upon 
him  by  leaving  a  copy  at  the  domidle 
on  the  land.  Peyrie  v.  Schreiber  (1877) 
66  Mo.  38. 

Where  it  appears  that,  in  the  case 
of  land  sold  for  nonpayment  of  an  in- 
ternal revenue  tax,  the  20  days'  no- 
tice of  sale  required  by  the  statute  was 
not  given,  the  collector's  deed  is  void 
on  its  face.  Dow  v.  Chandler  (1884) 
85  Mo.  245. 

Act  Jan.  1,  1815,  {  28,  enacts  that 
with  respect  to  property  lying  within 
any  collection  district,  not  owned  by  a 
resident  thereof  and  on  which  the  tax 
was  unpaid,  the  collector  shall  transmit 
lists  of  the  same  to  one  of  the  collec- 
tors designated  for  tiiat  purpose,  and 
the  latter  shall  cause  notifications  of 
the  tax  to  be  published  for  60  days. 
Section  4  prescribes  that  the  secretary 
of  the  treasury  shall  establish  regula- 
tions necessary  for  carrying  the  act 
into  effect.  Held,  that  where  a  collec- 
tor sold  land  belonging  to  a  nonresi- 
dent, and  the  only  notification  which 
he  published  was  that  he  had  received 
lists  of  taxes  due  and  that  he  was  au- 
thorized to  receive  them,  but  did  not 
state  what  taxes  remained  unpaid,  the 
notification,  though  in  the  form  pre- 
scribed by  the  secretary  of  the  treas- 
ury, was  insufficient,  and  a  sale  there- 
under void.  Eastman  ▼.  Little  (1S30) 
6  N.  H.  290. 
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WTiere  the  military  power  of  the 
United  States  had  not  been  so  firmly 
established  that  citizens  could  safely 
obey  its  laws,  and  go  without  danger 
to  the  headquarters  of  the  commission- 
ers to  pay  their  taxes,  and  have  free 
benefit  of  the  mails  to  receive  notice  of 
advertisement  of  sales,  a  sale  of  land 
for  nonpayment  of  the  direct  taxes  im- 
po8e<)  by  the  acts  of  congress  was  void. 
Bnck  V.  Williams  (1872)  57  Tenn. 
(10  Heisk.)  264. 

Sale  of  nonresident's  land  In  custodia 
legis.— A  sale  of  land  for  nonpayment 
of  direct  taxes  may  be  valid,  though, 
'vrhen  it  and  the  assessment  were  made, 
the  lands  belonged  to  a  nonresident, 
and  were  in  custodia  legis;  the  state 
court  in  which  the  lis  was  pending  hav- 
ing  enjoined  all  creditors  from  interfer- 
inf^  with  or  selling  them,  and  they  were 
sold  as  an  entirety,  notwithstanding  the 
fact  that  the  tax  bore  but  a  small  pro- 
portion to  their  value.  A  description 
of  the  lands  in  the  notice  of  sale, 
which  identifies  them  so  that  the  owner 
may  have  information  of  the  claim 
thereon,  is  all  that  the  law  requires. 
Keely  v.  Sanders  (1878)  99  U.  S.  441, 
25  li.  Ed.  327;  Sherry  v.  McKinley 
(1878)  99  U.  S.  496,  25  L.  Ed.  330. 

Sale  of  succession  without  offering 
and  adjudication^— A  sale  by  the  United 
States  tax  collector  of  land  of  a  suc- 
cession without  an  offering  and  adjudi- 
cation of  the  land,  but  made  25  miles 
from  where  the  distraining  was  effect- 
ed, by  a  mere  naked  transfer  by  a  no- 
tarial act  from  the  tax  collector,  is  an 
absolute  nullity,  since  not  in  compliance 
with  the  act  of  congress.  Johnson  v. 
Dunbar  (1874)  26  La.  Ann.  188. 

Sale  of  land  as  a  whole.— See  note 
under  §  5917,  ante. 

Purchase  by  government  and  subse- 
quent sale.— Act  June  7,  1862  (12 
Stat.  422,  I  7),  in  regard  to  the  collec- 
tion of  a  direct  tax  in  insurrectionary 
districts  after  the  Civil  War,  provid- 
ed, inter  aUa,  that  the  board  of  tax 
commissioners  should,  on  nonpayment 
of  the  tax,  advertise  the  land  charged 
therewith  for  sale,  and  at  the  time  and 
place  of  sale  cause  the  same  to  be  sold 
to  the  highest  bidder  for  a  sum  not 
less  than  the  taxes,  interest,  penalty, 
and  costs,  or,  in  the  absence  of  a  bid 
amounting  to  such  sum,  to  bid  it  off  for 
the  United  States.  As  amended  by  Act 
Feb.  6,  1863  (12  Stat  640),  it  provided 
that,  where  payment  Of  the  taxes,  or 
a  request  that  the  property  be  struck 
off  to  a  purchaser  for  a  less  sum  than 
two-thirds  of  its  assessed  value,  was 
not  made  before  tibe  day  of  sale,  the 
commissioners  should  be  "authorized" 
at  the  sale  to  bid  off  the  property  for 
the  United  States  at  a  sum  "not  ex- 
ceeding two-thirds  of  the  assessed  val- 
ue thereof,"  unless  some  person  shall 
bid  a  larger  sum.  Held,  that  the  com- 
missioners were  not  bound  to  bid  two- 
thirds  of  the  assessed  value,  but  could 


sell  the  property  for  any  sum  over  the 
amount  of  taxes,  interest,  and  costs. 
Turner  v.  Smith  (1871)  81  U.  S.  (14 
WalL)  553,  20  L.  Ed.  724,  reversing 
(Va.  1868)  18  Grat  830. 

Where  land  subject  to  a  direct  tax 
was  sold  for  its  nonpayment,  and 
bought  in  by  the  United  States  for 
$1,100,  under  Act  June  7,  1862,  c.  98, 
i  7,  as  amended  by  Act  Feb.  6,  1863, 
c.  21  (12  Stat.  640),  the  tax,  penalty, 
interest,  and  costs  being  $170.50,  but 
no  money  was  paid,  and  the  United 
States  took  possession  of  the  land  and 
leased  it,  and  afterwards  sold  all  but 
50  acres  for  $130,  under  Act  June  8, 
1872,  c.  337  (17  Stat  330),  and  the 
land  was  not  redeemed,  an  action 
would  lie  in  the  court  of  claims  by  the 
landowne^  to  recover  $929.50,  repre- 
senting the  surplus  which  must  be  re- 
garded as  being  in  the  treasury  of  the 
United  States,  under  section  36  of  the 
act  of  1861,  for  the  use  of  the  owner, 
in  like  manner  as  if  it  were  the  sur- 
plus of  purchase  money  received  by 
the  United  States  from  a  third  person 
on  a  sale  of  the  land  to  such  person 
for  the  nonpayment  of  the  tax;  U.  S. 
V.  Lawton  (1884)  3  Sup.  Ot  545,  547, 
110  U.  S.  146,  28  L.  Ed.  100. 

Where  a  debt  originally  due  to  the 
United  States  by  virtue  of  an  assess- 
ment of  an  internal  revenue,  tax  has 
been  merged  in  the  tax  sale  and  pur- 
chase in  pursuance  thereof  by  the 
United  States,  the  United  States  holds 
the  legal  title  to  the  land,  and  has  a 
full,  complete,  and  adequate  remedy  at 
law  in  the  action  of  ejectment  against 
the  original  owners  in  possession,  or 
against  any  grantee  in  possession  who 
became  such  subsequent  to  the  Shsess- 
ment  of  the  tax.  U.  S.  v.  Wilson 
(1886)  6  Sup.  Ot  991,  992,  118  U.  S. 
86,  30  L.  Ed.  110. 

As  the  purchase  of  the  wife  gave  her 
possession  of  the  property,  her  devisee 
will  recover  back  one-third  of  the  pur- 
chase money  paid  by  or  for  her,  that 
being  the  share  in  the  land  which  she 
would  be  entitled  to  under  the  law  of 
South  Carolina,  as  widow.  Ghisolm  v. 
U.  S.   (1896)  31  Ct  CI.  328. 

A  purchase  of  such  property  by  the 
wife  of  the  owner  or  her  trustee  can- 
not operate  to  defeat  the  right  of  his 
heirs  to  relief  under  the  statute.     Id. 

Where  a  lot  in  Beauf6rt,  S.  C,  sold 
under  the  direct-tax  acts,  was  after- 
wards purchased  from  the  United 
States  by  the  trustee  of  the  owner's 
wife,  so  that  he  lost  the  land  in  law 
by  the  tax  sale,  and  in  fact  by  not  re- 
purchasing it,  his  children  will  recover 
half  of  the  assessed  value,  under  the 
act  of  March  2,  1891  (26  Stat  822); 
and  the  purchase  by  the  wife's  trustee 
will  be  regarded  as  that  of  a  stranger, 
as  against  the  children.     Id. 

Commissioners  selling  land  for  taxes 
under  Act  Feb.  6,  1863,  are  bound  to 
bid  off  the  land  for  the  United  States, 
if  no  person  will  bid  more  than  two- 
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may  be  attacked  collaterally  by  the  ad- 
ministrator, since  an  absolute  nullity 
Johnson  ▼.  Dnnbar  (1874)  26  La.  Ann. 
188. 

Surplus  proceeds  of  direct  tax  sale 
to  be  held  in  treasury  for  owners— See 

U.  S.  V.  Taylor  (1881)  104  U.  S.  216. 
26  L.  Kd.  721. 


thirds  of  its  assessed  value,  unless  the 
owner  request  it  to  be  struck  off  to 
some  other  person  at  a  less  price. 
Turner  v.  Smith  (Va.  1868)  18  Grat 
830. 

Collateral  attack  on  sale^-A  sale  by 
the  United  States  revenue  tax  collector 
of  land  of  a  succession,  without  an  of- 
fering   and   adjudication    of   the    land, 

§  5920.  (R.  S.  §  3198.)     Certificate  of  purchase;   deed. 

Upon  any  sale  of  real  estate,  as  provided  in  the  preceding  section, 
and  the  payment  of  the  purchase-money,  the  officer  making  the 
seizure  and  sale  shall  give  to  the  purchaser  a  certificate  of  purchase, 
which  shall  set  forth  the  real  estate  purchased,  for  whose  taxes  the 
same  was  sold,  the  name  of  the  purchaser,  and  the  price  paid  there- 
for; and  if  the  said  real  estate  be  not  redeemed  in  the  manner  and 
within  the  time  hereafter  provided,  the  said  collector  or  deputy  col- 
lector shall  execute  to  the  said  purchaser,  upon  his  surrender  of 
said  certificate,  a  deed  of  the  real  estate  purchased  by  him  as  afore- 
said, reciting  the  facts  set  forth  in  said  certificate,  and  in  accordance 
with  the  laws  of  the  State  in  which  such  real  estate  is  situate  upon 
the  subject  of  sales  of  real  estate  under  execution. 
Act  July  13,  18C6,  c.  184,  f  9,  14  Stat.  109. 

Notes  of  Deeisions 


Certificate  of  sale  by  deputy  colioo- 
tor^— A  certificate  of  sale  by  the  depu- 
ty collector  of  internal  revenue,  for  in- 
ternal revenue  taxes,  is  not  evidence 
that  title  has  passed,  but  only  that  the 
holder  has  a  right  to  acquire  title  by 
deed,  or  to  receive  the  money  neces- 
sary to  effect  redemption.  Flemister 
v.  Flemister  (1889)  83  Ga.  79,  9  S.  E. 
724. 

Certificate  of  direct  tax  eommission- 
ers.— A  certificate  signed  by  only  two 
of  the  direct  tax  commissioners  ap- 
pointed under  Act  June  7,  1862,  au- 
thorizing the  appointment  of  three 
commissioners  to  sell  at  public  sale 
lots  on  which  direct  taxes  had  been 
levied  in  any  state  where,  by  reason 
of  insurrection  or  rebellion,  the  civil 
authority  of  the  federal  government 
was  obstructed,  and  requiring  commis- 
sioners to  give  the  purchaser  a  cer- 
tificate of  sale,  that  land  charged  with 
taxes  had  been  sold  to  the  United 
States  is  admissible  in  evidence  in  an 
action  brought  to  try  title  to  the  land. 
Cooley  V.  O'Connor  (1870)  79  U.  S, 
(12  Wall.)  391,  20  L.  Ed.  446. 

The  certificate  given  by  the  commis- 
sioners to  the  purchaser  of  lands  at  a 
sale  for  direct  taxes  under  Act  June  7, 
1862  (12  Stat.  422),  as  amended  by 
Act  Feb.  6,  1862  (12  Stat  640).  is 
prima  facie  evidence  of  the  regularity 
of  the  sale,  and  of  all  antecedent  facts 
essential  to  its  validity  and  to  that  of 
his  title  thereunder,  and  can  only  be 
affected  by  establishing  that  the  lands 
were  not  subject  to  tax,  or  that  it  had 
been  paid  prior  to  the  sale,  or  that 
they  had  been  redeemed.  De  Treville 
V.  SmaUs  (1878)  98  U.  S.  617,  25  L. 
Ed.  174;  Eeely  r.  Sanders  (1878)  99 
U.  S.  441,  25  L.  Ed.  327;  Sherry  y. 
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McKinley  (1878)  99  U.  S.  496.  25  L. 
Ed.  330. 

The  certificate  of  the  sale  of  lands 
by  the  United  States  direct  tax  com- 
missioners under  Act  June  7,  1862,  for 
the  nonpayment  of  taxes,  is  prima  fa- 
cie evidence  of  the  regularity  and  va- 
lidity of  the  sale  and  of  the  title  of  the 
purdiaser.  Billings  v.  McDermott, 
(1875)  15  Fla.  60;  Hill  v.  Vanderpool. 
Id.  128;  Billings  v.  Stark,  Id.  297. 

A  certificate  of  lands  sold  by  the 
United  States  direct  tax  commission- 
ers, under  Act  June  7,  1862,  for  un- 
paid taxes  charged  thereon,  signed  by 
only  two  of  the  three  tax  commission- 
ers, is  admissible  in  evidence  in  an  ac- 
tion to  try  the  title  to  the  land,  as  an 
authority  given  to  several  for  public 
purposes  may  be  executed  by  a  ma- 
jority of  their  number.  Hill  v,  Van- 
derpool (1875)  15  Fla.  128. 

A  certificate  of  the  derk  of  the  Unit- 
ed States  direct  tax  commissioners  is 
not  evidence  of  a  sale  by  them  for 
taxes.  Billings  v.  Stark  (1875)  15 
Fla.  297. 

A  tax  certificate  signed  by  two  of 
the  United  States  direct  tax  commis- 
sioners on  sale  of  property  for  taxes, 
as  authorized  by  Act  June  7,  1862,  is 
prima  facie  evidence  of  regularity  and 
validity  of  the  sale  and  of  the  pur- 
chaser's title,  though  one  of  the  three 
commissioners  forming  the  board  re- 
fused to  act  and  dissented  from  the 
proceedings  of  the  majority.     Id. 

A  tax  certificate  issued  by  United 
States  direct  tax  commissioners  can- 
not affect  the  question  of  the  owner- 
ship of  lands  by  including  them  within 
its  boundaries.  State  ▼.  Pinckney 
(1885)  22  S.  C.  484. 

Under  a  certificate  of  sale  of  island 
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lands  by  United  States  commissioners 
for  nonpayment  of  direct  taxes,  the 
vacant  marshes  surrounding  such 
island,  being  property  of  the  state, 
and  therefore  not  taxable  under  the 
act  of  congress,  did  not  pass,  and  evi- 
dence could  be  introduced  to  show  the 
state's  ownership.     Id. 

A  commissioner's  certificate  which 
shows  on  its  face  that  the  land  was 
sold  to  a  purchaser  other  than  the 
United  States  for  less  than  two-thirds 
its  assessed  value  is  void  and  of  no  ef- 
fect. Turner  v.  Smith  (Va.'  1868)  18 
Grat.  830. 

Title  of  purchaser  in  goneralw— Act 
June  7,  1862  (12  Stat.  422),  entitled 
an  act  for  the  collection  of  direct  tax- 
es in  insurrectionary  districts,  provid- 
ed that  the  lands  therein  should  be 
charged  with  a  direct  tax,  which  should 
be  a  lien  thereon  without  further  pro- 
ceedings. Section  3  provided  that  the 
owners  of  said  lands  might  pay  the 
tax  within  a  certain  time.  Section  4 
provided  that  the  title  to  each  piece 
of  land  on  which  said  tax  has  not  been 
paid  shall  become  forfeited  to  the 
United  States,  and  on  the  sale  provid- 
ed for  shall  vest  in  the  United  States 
or  in  the  purchasers  at  such  sale,  in 
fee  simple,  free  and  discharged  from 
all  prior  liens,  incumbrances,  and 
claims  whatsoever.  Sections  5-7  pro- 
vided for  sales  by  a  board  of  tax  com- 
missioners after  advertisement  Held, 
that  the  tax  was  a  direct  one,  and  the 
sale  passed  all  the  interest  in  the  land, 
by  whomsoever  held,  subject  only  to  a 
right  of  redemption  within  a  certain 
time  as  permitted  by  the  statute. 
Turner  v.  Smith  (1871)  81  U.  S.  (14 
Wall.)  553,  20  L.  Ed.  724. 

Where  land  is  sold  for  taxes  due 
from  a  distiller,  who  does  not  own  the 
fee,  only  his  interest  passes  under  the 
collector's  deed.  Mansfield  v.  Excel- 
sior Refinery  Co.  (1890)  10  Sup.  Ot 
825,  829,  136  U.  S.  326,  34  L.  Ed.  162. 
A  tax  sale  conveys  to  the  purchaser 
no  other  interest  in  the  property  than 
that  belonging  to  the  delinquent  tax 
debtor  at  the  time  the  government's 
lien  attached.  Blacklock  v.  U.  S. 
(1906)  41  Ct.  CI.  89. 

It  is  not  necessary  for  the  purchaser 
of  lands  sold  for  nonpayment  of  the  di- 
rect tax  of  the  year  1813,  in  an  ac- 
tion between  him  and  the  original  own- 
er of  the  land,  to  show  that  the  col- 
lector had  given  bond  for  the  faithful 
performance  of  his  duty;  this  being  in- 
tended only  for  the  security  of  the 
United  States.  Hale  v.  Cushing 
(1823)  2  Me.   (2  Gr^enl.)  218. 

Act  June  7,  1862,  for  the  collection  of 
direct  taxes  in  hisurrectionary  districts, 
provides  that  "the  title  of,  in,  and  to 
each  and  every  piece  or  parcel  of  land 
upon  which  said  tax  has  not  been  paid 
•  ♦  ♦  shall  thereupon  become  for- 
feited to  the  United  States,  and,  upon 
the  sale  hereinafter  provided  for,  shall 
vest  in  the  United  States,  or  in  the 


purchasers  at  such  sale.  In  fee  simple, 
free,  and  discharged  from  all  prior  liens, 
incumbrances,  right,  title,  and  claim 
whatsoever."  Under  this  provision, 
where  the  plaintiff  shows  title  under  a 
certificate  of  sale  by  the  tax  commis- 
sioners, the  evidence  of  the  defendant's 
good  title  anterior  to  the  tax ,  assess- 
ment and  sale,  or  of  a  title  by  deed  from 
the  former  owner,  is  not  a  defense. 
Billings  V.  Stark  (1875)  15  Fla.  297. 

There  is  no  power  vested  by  law  in 
the  officers  of  the  United  States  treas- 
ury department  to  set  aside  a  sale,  or 
vacate  a  title  acquired  by  a  purchaser 
at  a  sale,  for  direct  taxes;  and  the  as- 
sent of  the  purchaser  to  the  setting 
aside  of  the  sale,  after  he  had  conveyed 
the  premises  to  a  third  person,  cannot 
affect  the  rights  of  such  third  person, 
unless  he  also  assented.    Id. 

Deed  of  marshal  for  land  sold  for  di- 
rect taxw— A  deed  from  a  United  States 
marshal  to  the  purchaser  of  land  sold 
for  the  nonpayment  of  the  direct  tax 
imp6sed  by  congress  is  not  sufficient  ev- 
idence to  support  the  title  of  the  pur- 
chaser, in  ejectment,  without  addition- 
al proof  of  the  authority  of  the  marshal 
to  make  such  conveyance.  Christy  v. 
Minor  (Va.  1815)  4  Munf.  431. 

One  claiming  land  under  a  sale  by  a 
collector  of  taxes  imposed  by  Act  1798, 
must  prove  the  regularity  thereof.  The 
marshal's  deed  to  him  is  not  even  prima 
facie  evidence  of  the  regularity  of  the 
collector's  proceedings;  nor  shall  the 
regularity  be  presumed  from  22  years* 
quiet  possession  under  the  sale,  or  from 
any  time  short  of  that  from  which  any 
other  link  of  the  chain  of  title  to  real 
estate  may  be  presumed.  Allen  v. 
Smith  (Va.  1829)  1  Leigh,  231. 

Collector's  deed.«A  deed  of  land  sold 
for  nonpayment  of  United  States  taxes 
by  a  collector  of  internal  revenue  is  of 
no  effect  without  proof  of  the  collector's 
authority  and  of  his  performance  of  the 
statute  prerequisites.  Emery  v.  Harri- 
son (1850)  13  Pa.  (1  Harris)  317. 

A  party  claiming  title  under  a  deed 
from  the  collector  of  the  United  States 
for  land  sold  for  the  direct  tax  must 
show  that  every  thing  was  done  which 
the  law  required  to  be  done  before 
making  the  sale;  and  the  deposition  of 
the  collector,  in  general  terms,  that  the 
sale  was  made  in  exact  pursuance  of 
the  act  of  congress,  without  specifying 
what  was  done,  is  not  proper  evidence 
of  the  fact  Evidence  of  the  various 
proceedings  required  by  law  before  the 
sale  was  made  should  be  adduced,  to  en- 
able the  court  to  determine,  on  the 
facts  BO  proved,  whether  the  authority 
to  sell  was  properly  exercised  in  the 
particular  case.  Jesse  v.  Preston  (Va. 
1848)  5  Grat.  120. 

— -  As  prima  facie  evldenccw— The 
recitals,  in  a  collector's  deed  of  land 
sold  for  taxes,  under  a  statute  of  the 
United  States  for  the  assessment,  etc., 
of  a  direct  tax,  of  the  proceedings  re- 
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qnired  by  the  statute  previous  to  the 
sale,  are  not  even  prima  facie  evidence. 
Proof  must  be  made  that  those  pro- 
ceedings were  had,  independently  of  the 
deed  and  the  recitals  therein.  Williams 
V.  Peyton  (1819)  17  U.  S.  (4  Wheat) 
77,  4  L.  Ed.  618;  Jackson  y.  Shepard 
(N.  Y.  1827)  7  Cow.  88,  17  Am.  Dec 
502;  PoweU  ▼.  Brown  (Vt  1802)  1 
Tyler,  288. 

The  recital  in  a  collector's  deed  of 
lands  sold  for  taxes  under  Direct  Tax 
Act  July  22,  1813,  c.  554,  §  546,  that 
the  tax  was  demanded,  the  dwelling 
house  of  the  person  to  whom  it  was  as- 
sessed, and  that  sufficient  goods  to  sat- 
isfy the  taxes  could  not  be  found,  is 
not  prima  facie  evidence  of  such  facts, 
which  must  be  proved  in  an  action  of 
a  judgment  against  the  purchaser  by 
evidence  independent  of  the  deed. 
Jackson  v.  Shepard  (N.  Y.  1827)  7  Cow. 
88,  17  Am.  Dec  502. 

A  deed  given  to  the  purchaser  at  a 
sale  of  land  for  taxes  by  a  United 
States  collector  of  internal  revenue  is 
prima  facie  evidence  only  of  those  facts 
which  are  by  law  authorized  or  required 
to  be  stated  therein.  A  plaintiff  who 
claims  under  such  a  deed  must,  to  prove 
title,  show  aliunde  that  a  lien  was  ac- 
quired by  the  United  States  on  the  land 
by  notice  and  demand  of  the  tax,  and 
neglect  to  pay,  and  also  a  failure  to  find 
personal  estate  to  satisfy  the  tax. 
Brown  v.  Goodwin  (N.  Y.  1878)  56 
How.  Prac  301. 


A  deed  from  a  collector  of  internal 
revenue  is,  under  section  5921,  post, 
only  prima  fade  evidence  of  the  facts 
required  by  statute  to  be  stated  there- 
in.. In  order  to  establish  title  thereun- 
der, the  prerequisites  prescribed  by  sec- 
tion 5895  et  seq.,  ante,  to  the  right 
to  seize  and  sell,  also  tiie  assessment 
of  the  tax  and  the  notice  of  the  sale, 
must  be  shown  by  evidence  aliunde.    Id. 

The  provisions  of  this  and  the  follow- 
ing section  do  not  make  the  collector's 
deed  prima  fade  evidence  of  any  facfci 
other  than  those  which  the  statute  re- 
quires to  be  stated  therein.  Fox  T. 
Stafford  (1884)  90  N.  C.  296. 

Under  section  5921,  post,  the  deed  is 
not  prima  fade  evidence  as  to  other  re- 
dtals  than  those  redted  pursuant 
to  this  section.  Stewart  v.  Pergusson 
V1903)  45  S.  B.  585,  133  N.  C.  276. 

The  deed  of  the  collector,  made  under 
the  act  of  January  9,  1815,  imposing  di- 
rect taxes,  does  not  furnish  prima  fade 
evidence  of  the  regularity  of  the  collec- 
tor's proceedings,  though  the  recitals 
in  the  deed  state  specifically  all  the 
proceedings  which  the  law  requires  to 
be  had  to  make  the  sale  of  the  land  con- 
veyed by  the  deed' legal,  and  also  redtes 
that  all  the  proceedings  had  been  had. 
Jesse  ▼.  Preston  (Va.  1848)  5  Grat 
120. 

Cited    without    definite    applioatios, 

Blacklock  v.  U.  S.  (1908)  28  Sup.  Ct 
228,  280,  208  U.  S.  75^  52  U  Ed.  396. 


§  5921.  (R.  S.  §  3199.)     Collector's  deed  to  be  prima-facie  evidence, 
etc. 

The  deed  of  sale  given  in  pursuance  of  the  preceding  section  shall 
be  prima-facie  evidence  of  the  facts  therein  stated;  and  if  the  pro- 
ceedings of  the  officer  as  set  forth  have  been  substantially  in  ac- 
cordance with  the  provisions  of  law,  shall  be  considered  and  operate 
as  a  conveyance  of  all  the  right,  title,  and  interest  the  party  de- 
linquent had  in  and  to  the  real  estate  thus  sold  at  the  time  the  lien 
of  the  United  States  attached  thereto. 

Act  July  13,  1866,  c.  184,  §  9,  14  Stat  109. 

Notes  of  Deoisions 

See  notes  under  the  preceding  section.      Blacklock  ▼.  U.  S.  (1908)  28  Sup.  GL 
Cited    witliout    definite    application,      228,  233,  208  U.  S.  75,  52  L.  Ed.  896. 

§  5922.  (R.  S.  §  3200.)     Collector  may  seize  lands  of  delinquent  in 
any  district  of  same  State. 
Any  collector  or  deputy  collector  may,  for  the  collection  of  taxes 
imposed  upon  any  person,  and  committed  to  him  for  collection, 
seize  and  sell  the  lands  of  such  person  situated  in  any  other  collection- 
district  within  the  State  in  which  such  officer  resides;   and  his  pro- 
ceedings in  relation  thereto  shall  have  the  same  effect  as  if  the  same 
were  had  in  his  proper  collection-district. 
Act  July  13,  1866,. c.  184,  {  9,  14  Stat.  110. 

§  5923.  (R.  S.  §  3201.)     Redemption  of  land  prior  to  sale. 

Any  person  whose  estate  may  be  proceeded  against  as  aforesaid 
shall  have  the  right  to  pay  the  amount  due,  together  with  the  costs 
and  charges  thereon,  to  the  collector  or  deputy  collector  at  any 
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time  prior  to  the  sale  thereof,  and  all  further  proceedings  shall  cease 
from  the  time  of  such  payment. 

Act  July  13,  1866,  c  184,  {  9, 14  Stat.  109. 

Notes  of  Deeisioiui 


Prior  payment  or  tender  of  tax  as  In- 
validating 8ale.^-Though  an  act  of  con- 
iresB  may  provide  that,  unless  the 
*'oT«mer"  shall  appear  in  person  and  pay . 
the  tax,  the  commissioners  shall  pro- 
ceed to  sell  the  land,  the  sale  would 
be  void  if  the  tax  had  been  paid  or 
tendered  by  any  person  before  the  sale. 
Martin  v.  Snowden  (Va.  1868)  18  Grat. 
100. 

Payment  of  direet  tax.— Under  Act 
Jnne  7,  1862,  as  amended  Feb.  6,  1863, 
••for  the  collection  of  the  direct  tax  in 
insurrectionary  districts,"  the  tax  im- 
posed could  be  paid  by  some  friend  or 
aiT^nt  of  the  owner,  as  well  as  by  the 
owner  in  person.  Bennett  y.  Hunter 
(1860)  76  U.  S.  (9  Wall.)  326,  19  L. 
Ed.  672;  Lee  ▼.  Chase  (C.  O.  1874) 
Fed.  Cas.  No.  8,186;  Atwood  ▼.  Weems 
(1878)  99  U.  8.  188,  25  L.  Ed.  471; 
I^e  y.  Kaufman  (C.  C.  1879)  Fed.  Gas. 
No.    8,192,   affirmed   Kaufman  y.    Lee 


(1882)  106  U.  S.  196.  1  Sup.  Ot  240, 
27  L.  Ed.  171. 

Under  Act  June  7,  1862,  relating  to 
the  collection  of  direct  taxes  in  insur- 
rectionary districts  within  the  United 
States,  etc,  the  right  to  pay  the  tax  and 
relieve  the  land  from  sale  is  not  limit- 
ed to  60  days  after  the  fixing  of  the 
amount.  Payment  of  the  tax  before 
sale  is  sufficient  Bennett  y.  Hunter 
(1869)  76  U.  S.  (9  Wall.)  326,  19  L. 
Ed.  672. 

Where  the  tax  commissioners  have 
made  an  illegal  rule  that  a  payment  of 
taxes  on  property  advertised  for  sale 
under  Act  June  7,  1862,  for  the  collec- 
tion of  taxes  in  insurrectionary  dis- 
tricts must  be  made  in  person,  and  that 
a  tender  by  a  relative  will  not  be  receiv- 
ed. It  is  a  sufficient  tender  if  a  relative 
of  the  owner  went  to  the  office  of  the 
commissioner  to  see  about  the  payment 
of  the  taxes,  though  he  made  no  formal 
tender.  Tracey  v.  Irwin  (1873)  85  U. 
S.  (18  WaU.)  649,  21  L.  Ed.  786. 

§  5924.  (R.  S.  §  3202.)     Redemption  of  lands  after  sale. 

The  owners  of  any  real  estate  sold  as  aforesaid,  their  heirs,  exec- 
utors, or  administrators,  or  any  person  having  any  interest  therein, 
or  a  lien  thereon,  or  any  person  in  their  behalf,  shall  be  permitted 
to  redeem  the. land  sold,  or  any  particular  tract  thereof,  at  any  time 
within  one  year  after  the  sale  thereof,  upon  payment  to  the  pur- 
chaser, or,  in  case  he  cannot  be  found  in  the  county  in  which  the 
land  to  be  redeemed  is  situate,  then  to  the  collector  of  the  district 
in  which  the  land  is  situate,  for  the  use  of  the  purchaser,  his  heirs 
or  assigns,  the  amount  paid  by  the  said  purchaser  and  interest  there- 
on at  the  rate  of  twenty  per  centum  per  annum. 
Act  July  13, 1866,  c.  184,  §  9,  14  Stat  109. 

Kotos  of  DocisioBS 


Redemption  by  minors^— Li  the  ab- 
sence of  a  provision  in  Act  June  7,  1862, 
relating  to  tax  sales  and  providing  for 
redemption  by  minors,  as  to  the  right 
of  a  minor  on  redemption  to  recover 
rents  and  profits.  Code  Tenn.  §  2135,  re- 
lating to  executlbn  sales,  and  providing 
that,  if  the  debtor  redeems  after  pos- 
session taken  by  the  purchaser,  the 
debtor  is  entitled  to  "the  fair  rent  of 
the  premises  during  the  term  they  were 
in  the  purchaser's  possession,"  is  ap- 
plicable to  such  tax  sales.  Shelton  v. 
Sears  (1872)  67  Tenn.  (10  Heisk.)  303. 

Redemption  by  trustee^— Act  March 
3,  1865  (13  Stat  602),  precluding  an 
"owner"  of  land  in  insurrectionary  dis- 
tricts from  redeeming  from  a  sale  for 
taxes,  if  he  assisted  in  the  rebellion 
against  the  United  States,  does  not 
preclude  a  trustee  of  a  decedent's  es- 
tate from  redeeming  for  the  benefit  of 
his  cestui  que  trust,  though  the  trustee 
assisted  in  sudi  rebellion.  Gorbett  v. 
Nutt  (1870)  77  U.  S.  (10  Wall.)  464. 
19  L.  Ed.  976,  affirming  (Va.  1868)  18 
Grat  624. 


Under  Act  June  7,  1862  (12  Stat 
423,  424),  enabling  tt  person  "having 
charge"  of  the  estate  of  the  owner  of 
lands  sold  for  taxes  in  insurrectionary 
diertricts  to  redeem  them,  a  person  nam- 
ed in  a  decree  as  a  trustee,  being  there- 
by clothed  with  prima  facie  authority, 
may  make  a  valid  redemption,  though 
his  appointment  was  in  fact  invalid. 
Id. 

Validity  of  redemption  as  depending 
on  return  of  purchase  money  Into  treas- 
ury.—The  validity  of  the  redemption  of 
lands  sold  for  taxes  under  the  acts  of 
1862-63  does  not  depend  on  the  re- 
turn of  the  purchase  money  into  the 
treasury  by  the  commissioners.  The 
owner's  title  may  be  made  complete, 
though  the  secretary  should  refuse  to 
refund  the  money  to  the  purchaser. 
Gorbett  v.  Nutt  (Va.  1868)  18  Grat 
624. 

Cited    without    deflnito    applieatlon, 

Blacklock  v.  U.  S.   (1908)  28  Sup.  Gt 
228,  230,  208  U.  S.  75,  52  L.  Ed.  896. 
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§  5925.  (R.  S.  §  3203,  as  amended.  Act  March  1,  1879,  c.  125,  §  3.) 
Record  of  sales;  transmission  of  copy  to  Commissioner. 
It  shall  be  the  duty  of  every  collector  to  keep  a  record  of  all  sales 
of  land  made  in  his  collection-district,  whether  by  himself  or  his 
deputies,  or  by  another  collector,  in  which  shall  be  set  forth  the 
tax  for  which  any  such  sale  was  made,  the  dates  of  seizure  and  sale, 
the  name  of  the  party  assessed  and  all  proceedings  in  making  said 
sale,  amount  of  fees  and  expenses,  the  name  of  the  purchaser  and 
the  date  of  the  deed ;  and  said  record  shall  be  certified  by  the  officer 
making  the  sale.  And  on  or  before  the  fifth  day  of  each  succeeding 
month  he  shall  transmit  a  copy  of  such  record  of  the  preceding 
month  to  the  Commissioner  of  Internal  Revenue.  And  it  shall  be 
the  duty  of  every  deputy  making  sale,  as  aforesaid,  to  return  a 
statement  of  all  his  proceedings  to  the  collector,  and  to  certify  the 
record  thereof.  In  case  of  the  death  or  removal  of  the  collector, 
or  the  expiration  of  his  term  of  office  from  any  other  cause,  said 
record  shall  be  delivered  to  his  successor  in  office ;  and  a  copy  of 
every  such  record,  certified  by  the  collector,  shall  be  evidence  in 
any  court  of  the  truth  of  the  facts  therein  stated. 

Act  July  13,  1866,  c.  184,  §  9,  14  Stat.  110.  Act  March  1,  1879,  c  125,  S 
8,  20  Stat.  382. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  *'and  said  record  shall  be  certified  by  the  officer  making  the 
sale,"  the  provision  requiring  a  transmission  to  the  Commissioner  of  a  copy  of 
such  record,  beginning  with  the  words  '*And  on  or  before  the  fifth  day,*'  and  end- 
ing with  the  words  ^'Commissioner  of  Internal  Revenue,"  as  set  forth  here,  bj 
Act  March  1,  1879,  c.  125,  f  3,  cited  above. 

Collectors  were  required  to  make  a  monthly  statement  of  collections,  by  B. 
S.  §  3212,  post,  i  5935. 

Notes  of  Decisions 

Return   for  direct   tax  sale.— Where  assessed,  and  that  all  the  proceedings 

no  return  has  been  made  to  the  clerk  of  necessary  to  give  validity  to  the  sale, 

the  district  court  for  a  sale  of  land  by  except  those  which  it  was  the  duty  ot 

a  deputy  collector  for  the  United  States  the  defendant  to  perform,  were  legally 

direct  tax  of  1815,  as  provided  by  act  had.    Holden  v.  Eaton  (1829)  25  Mass. 

of  Congress,  it  must  be  shown  that  the  (8  Pick.)  436. 
tax  was  granted  by  Congress  and  duly 

§  5926.  (R.  S.  §  3204.)     Redemptions  to  be  entered  on  record. 

When  any  lands  sold,  as  aforesaid,  are  redeemed  as  heretofore 
provided,  the  jcollector  shall  make  entry  of  the  fact  upon  the  record 
mentioned  in  the  preceding  section,  and  the  said  entry  shall  be  evi- 
dence of  such  redemption. 

Act  July  13,  1866,  c.  184,  §  9,  14  Stot.  108. 

§  5927.  (R.  S.  §  3205.)     Successive  seizures  may  be  made,  when. 

Whenever  any  property,  personal  or  real,  which  is  seized  and  sold 
by  virtue  of  the  foregoing  provisions,  is  not  sufficient  to  satisfy  the 
claim  of  the  United  States  for  which  distraint  or  seizure  is  made, 
the  collector  may,  thereafter,  and  as  often  as  the  same  may  be  nec- 
essary, proceed  to  seize  and  sell,  in  like  manner,  any  other  property 
liable  to  seizure  of  the  person  against  whom  such  claim  exists,  until 
the  amount  due  from  him,  together  with  all  expenses,  is  fully  paid. 
Act  July  13,  1866,  c  184,  }  9,  14  Stat.  110. 

Cited  without  definite  appiloatlon,  (1890)  10  Sup.  Ct  825,  829,  135  U.  S. 
Mansfield    y.    Excelsior    Refinery    Go.      326,  34  L.  Ed.  162. 

§  5928.  (R.  S.  §  3206.)     Fees  and  charges  in  seizure  cases. 

The  Commissioner  of  Internal  Revenue  shall  by  regulation  deter- 
mine the  fees  and  charges  to  be  allowed  in  all  cases  of  distraint  and 
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Other  seizures ;   axid  shall  have  power  to  determine  whether  any  ex- 
pense incurred  in  making  any  distraint  or  seizure  was  necessary. 
Act  July  13, 1868,  c.  184,  §  0,  14  Stat  108. 

Notes  of  Decisions 

Per  diem  for  watching  seized  prop-  the  district  attorney,  to  have  proceed- 

•rtyi^— The  collector  will  not  be  allowed  ings  commenced,  for  37  days  alter  the 

a  per  diem  for  watching  seized  proper-  seizure.    Fifteen  Empty  Barrels  (D.  C. 

ty,  where  he  fails  to  turn  it  over  to  1867)   Fed.  Cas.  No.  4,778. 

§  5929.  (R  S.  §  3207.)  Proceedings  in  chancery  to  subject  real  es- 
tate to  payment  of  tax. 
In  any  case  where  there  has  been  a  refusal  or  neglect  to  pay  any 
tax,  and  it  has  become  necessary  to  seize  and  sell  real  estate  to 
satisfy  the  same,  the  Commissioner  of  Internal  Revenue  may  direct  a 
bill  in  chancery  to  be  filed,  in  a  district  (or  circuit]  court  of  the  United 
States,  to  enforce  the  lien  of  the  United  States  for  tax  upon  any  real 
estate,  or  to  subject  any  real  estate  owned  by  the  delinquent,  or  in 
which  he  has  any  right,  title,  or  interest,  to  the  payment  of  such  tax. 
All  persons  having  liens  upon  or  claiming  any  interest  in  the  real 
estate  sought  to  be  subjected  as  aforesaid,  shall  be  made  parties  to 
such  proceedings,  and  be  brought  into  court  as  provided  in  other 
suits  in  chancery  therein.  And  the  said  court  shall,  at  the  term  next 
after  the  parties  have  been  duly  notified  of  the  proceedings,  unless 
otherwise  ordered  by  the  court,  proceed  to  adjudicate  all  matters 
involved  therein,  and  finally  determine  the  merits  of  all  claims  to  and 
liens  upon  the  real  estate  in  question,  and,  in  all  cases  where  a  claim 
or  interest  of  the  United  States  therein  is  established,  shall  decree  a 
sale  of  such  real  estate,  by  the  proper  officer  of  the  court,  and  a 
distribution  of  the  proceeds  of  such  sale  according  to  the  findings  of 
the  court  in  respect  to  the  interests  of  the  parties  and  of  the  United 
States. 

Act  July  20, 1868,  c.  186,  §  106,  15  Stat.  167. 

The  words  of  this  section  "or  circuit,"  inclosed  in  brackets,  were  superseded 
by  the  abolition  of  circuit  courts  by  Jud.  Code,  §f  289-291,  ante,  §i  1266- 
1268. 

Jurisdiction  of  suits  in  equity  to  enforce  internal-revenue  taxes  was  con- 
ferred upon  the  district  courts  by  R.  S.  §  563,  subsec.  5,  which  was  incor- 
porated into  the  Judicial  Code,  }  24,  subsec.  5,  ante,  §  991  (5). 

Notes  of  Decisions 

Statute  as  directory.— This  statute  is  .  Vaiidity  of  assessment  as  subject  of 
directory.  Blacklock  v.  U.  S.  (1906)  Inqulryw— The  validity  of  an  assessment 
41  Ct.  CI.  89.  against  a  distiller  may  be  inquired  into 

Remedy  as  cumuiative^The  remedy  ?f  .f  ^^^r/**  f °«^\^!°K  «^/i"  »>y  the 

of  sale  by  distraint  was  not  superseded  ^^n?  nf^  *.1f  ^V^mfnt  ^L^^^rlll' 

by  this  act    Blacklock  v.  U.  S.  (1908)  StrpH  tn?h.n,     nTt %^^^^^ 

28   Sup.  Ct  228,  231,  208  U.   S.   75,  !^",%^?  ^TcF.'  No   ifllftft     ^    ^ 
??P0^;  4frt  '^'«.^^^°^^"^    ^^'^""^"^         Whir'i  d^e^L^nU^h^Ve'V^^^^^^^^    the 

^Te^^e'm^^^Saity  to  collect  as-  ^ Zfsrn^!^Thr  rur^n^^^^^^^^^ 

sessments  is  cumulative.    Alkan  v.  Bean  i„  ^uVf+lvT  ,rr.««  tiTr  t^^ 

(C.  C.  1877)  Fed.  Cas.  No.  202.  ^bt'"l"&t  'Jr"""*  *"  *" 

Enforcement  of  liens  as  against  bona 
fide  purcliasersw— Though  liens  are  not         Cited    without    definite    application, 

recorded  as  required  by  a  state  law  re-  Mansfield    v.    Excelsior    Refinery    Co. 

lating  to  liens,  they  may  be  enforced  (1890)  10  Sup.  Ct.  825,  829,  135  U.  S. 

against  the  lands  in  the  hands  of  pur-  326,  34  L.  Ed.  162;   U.  S.  v.  Nebraska 

chasers  for  value  without  notice.     U.  Distilling  Co.  (1897)  80  Fed.  285,  286, 

S.  V.  Snyder  (1893)   13  Sup.  Ct.  846,  25  C.  C.  A.  418. 
847,  149  U.  S.  210,  37  L.  Ed.  705. 

§  5930.  (R.  S.  §  3208,  as  amended.  Act  March  1,  1879,  c.  125,  §  3.) 

Commissioner  to  have  charge  of  r«al  estate  acquired  by  United 

States  under  internal-revenue  laws. 

The  Commissioner  of  Internal  Revenue  shall  have  charge  of  all 

real  estate  which  is  now  or  shall  become  the  property  of  the  United 
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States  by  judgment  of  forfeiture  under  the  internal-revenue  laws,  or 
which  has  been  or  shall  be  assigned,  set  off,  or  conveyed  by  purchase  ] 

or  otherwise  to  the  United  States  in  payment  of  debts  or  penalties  j 

arising  under  the  laws  relating  to  internal  revenue,  or  which  has  | 

been  or  shall  be  vested  in  the  United  States  by  mortgage  or  other 
security  for  the  payment  of  such  debts,  and  of  all  trusts  created  for 
the  use  of  the  United  States  in  payment  of  such  debts  due  them; 
and,  with  the  approval  of  the  Secretary  of  the  Treasury,  may,  at 
public  vendue,  and  upon  not  less  than  twenty  day's  notice,  sell  and 
dispose  of  all  real  estate  owned  or  held  by  the  United  States  afore- 
said; and  until  such  sale  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  lease  such 
real  estate  owned  as  aforesaid  on  such  terms  and  for  such  period 
as  they  shall  deem  expedient.  And  in  cases  where  real  estate  has 
or  may  become  the  property  of  the  United  States  by  conveyance 
or  otherwise,  in  payment  of  or  as  security  for  a  debt  arising  under 
the  laws  relating  to  internal  revenue,  and  such  debt  shall  have  been 
paid,  together  with  the  interest  thereon,  at  the  rate  of  one  per  centum 
per  month,  to  the  United  States,  within  two  years  from  the  date 
of  the  acquisition  of  such  real  estate,  it  shall  be  lawful  for  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury  to  release  by  deed,  or  otherwise  convey  such  real 
estate  to  the  debtor  from  whom  it  was  taken,  or  to  his  heirs  or 
other  legal  representatives. 

Act  March  2,  1867,  c  169,  S  4,  14  Stat.  472.  Act  March  1,  1879,  c  125, 
§  3,  20  Stat  382. 

This  section  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  "charge  of  all  real  estate  which,"  the  words  "is  now  or  shall 
become  the  property  of  the  United  States  by  judgment  of  forfeiture  under 
the  internal-revenue  laws,  or  which,"  and  by  inserting,  after  the  words 
''payment  of  debts,"  the  words  "or  penalties,"   and  by   inserting,  after  the  j 

words  ''relating  to  internal  revenue"  the  words  "or  which  has  been  or  shall  i 

be  vested  in  the  United  States  by  mortgage  or  other  security  for  the  payment 
of  such  debts,"  and  by  inserting,  after  the  words  "sell  and  dispose  of,"  in  place  j 

of  the  words  "lands  assigned  or  set  off  to  the  United  States  in  payment  of 
such  debts,  or  vested  in  them  by  mortgage  or  other  security,  for  the  payment 
of  such  debts,"  the  provisions  beginning  with  the  words  "all  real  estate  owned 
or  held,"  and  ending  with  the  words  "for  such  period  as  they  shall  deem  ex- 
pedient," which  are  followed  by  the  provisions  of  the  original  section,  be- 
ginning with  the  words  "And  in  cases  where,"  to  the  end  of  the  section,  as 
set  forth  here,  by  Act  March  1,  1879,  c  125,  |  3,  cited  above. 

The  Solicitor  of  the  Treasury  was  to  have  charge  of  property  transferred 
to  the  United  States  for  debts,  except  property  transferred  in  payment  oi 
debts  under  internal-revenue  laws,  by  R.  S.  §  3750,  post,  {  6946. 

Notes  of  Deoisions 

Forfeited   real    estate.^This   section         Land  acquired  by  Judgments  en  offl- 

does  not  devolve  upon  the  commission-  clal    bonds.— The   commissioner  of  in- 

er  of  internal  revenue   the   charge  of  ternal    revenue    is    not   authorized   by 

real  estate  forfeited  under  the  internal  law  to  take  charge  of  lands  acquired 

revenue  laws  where  the  forfeiture  is  en-  by  the  United  States  in  satisfaction  of 

forced  by  proceedings  in  rem.     (1878)  judgments    recovered    on    the    official 

16  Op.  Atty.  Gen.  186.  bonds  of  collectors  of  internal  revenue. 

But  the  custody  of  real  estate  acqilir-  and,  with  the  approval  of  the  secretary 

ed  in  satisfaction  of  a  pecuniary  for-  of  the  treasury,  to  dispose  of  the  same 

feiture    arising    under    those    laws    is  by  sale  or  otherwise.     (1878)  16  Op. 

thereby  devolved  upon  the  commission-  Atty.  Gen.  144. 
er.     Id. 

§  5931.  (R.  S.  §  3209.)  List  to  be  sent  to  district  where  the  party 
taxed  resides  or  has  property,  when. 
Whenever  a  collector  has  on  any  list  duly  returned  to  him  the 
name  of  any  person  not  within  his  collection-district  who  is  liable  to 
tax,  or  of  any  person  so  liable  who  has,  in  the  collection-district  in 
which  he  resides,  no  sufficient  property  subject  to  seizure  or  distraint, 
from  which  the  money  due  for  tax  can  be  collected,  such  collector 
shall  transmit  a  statement  containing  the  name  of  the  person  liable 
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to  such  tax,  with  the  amount  and  nature  thereof,  duly  certified  un- 
der his  hand,  to  the  collector  of  any  district  to  which  said  person 
shall  have  removed,  or  in  which  he  shall  have  property,  real  or  per- 
sonal, liable  to  be  seized  and  sold  for  tax.  And  the  collector  to 
whom  the  said  certified  statement  is  transmitted  shall  proceed  to 
collect  the  said  tax  in  the  same  way  as  if  the  name  of  the  person 
and  objects  of  tax  contained  in  the  said  certified  statement  were 
on  any  list  of  his  own  collection-district;  and  he  shall,  upon  re- 
ceiving said  certified  statement  as  aforesaid,  transmit  his  receipt  for 
it  to  the  collector  sending  the  same  to  him. 
Act  June  30,  1864,  c.  173,  §  32,  18  Stat  236. 

§  5932.  (R.  S.  §  3210.)     Collections  to  be  paid  into  Treasury  daily. 

The  gross  amount  of  all  taxes  and  revenues  received  or  collected 
by  virtue  of  this  Title,  or  of  any  law  hereafter  enacted  providing 
internal  revenue,  shall  be  paid,  by  the  officers  receiving  or  collecting 
the  same,  daily  into  the  Treasury  of  the  United  States,  under  the 
instructions  of  the  Secretary  of  the  Treasury,  without  any  abatement 
or  deduction  on  account  of  salary,  compensation,  fees,  costs,  charges,, 
expenses,  or  claims  of  any  description ;  and  a  certificate  of  such  pay- 
ment, stating  the  name  of  the  depositor  and  the  specific  account  on 
which  the  deposit  was  made,  signed  by  the  Treasurer,  assistant  treas- 
urer, designated  depositary,  or  proper  officer  of  a  deposit  bank,  shall 
be  transmitted  to  the  Commissioner  of  Internal  Revenue:  Pro- 
vided, That  in  districts  where,  from  the  distance  of  the  officer,  col- 
lector, or  agent  receiving  or  collecting  such  taxes  and  revenues  from 
a  proper  Government  depository,  the  Secretary  of  the  Treasury  may 
deem  it  proper,  he  may  extend  the  time  for  making  such  payment,, 
not  exceeding,  however,  in  any  case  a  period  of  one  month. 

Act  March  3,  1865,  c.  78.  §  3,  13  Stat.  483. 

See  §  5933,  post,  and  notes  thereunder. 

Notes  of  Decisions 

Effeet  of  statute  as  to  recovery  of  public  officer  charg^es  a  sum  of  money 

taxes   paid  and   interest.— The  statute  in  payment  of  a  tax  to  the  official  ac- 

does  not  make  a  suit  against  a  collec-  count  of  another  public  officer  without 

tor  for  taxes  collected  one  against  the  his  consent,  and  takes  a  certificate  of 

United  States,  so  as  to  preclude  recov-  deposit  for  it,  but  requests  the  secre- 

ery    of    interest      Kinney    y.    Gonant  tary   to   suspend   covering   it   into   the 

(1009)  166  Fed.  720,  92  G.  G.  A.  410,  treasury,  and  the  three  agree  that  the 

affirming   (G.   G.   1908)   162  Ted.   581,  matter  be  suspended,  it  must  be  held 

certiorari  denied  (1909)  29  S.  Gt.  703,  that  payment  was  not  intended  to  be 

214  U.  S.  526,  53  L.  Ed.  1068.  consummated.    Johnston  v.  U.  S.  (1881) 

The  internal  revenue  law,  as  shown  17  Gt  Gl.  157. 

by  this  section  and  sectTons  5949-5951,  Recovery  of  colieotlon  as  money  liad 

post,    substitutes   a    statutory    remedy  ^„j    received^Money    collected    by    a 

for  the  common-^w  remedy  to  recover  collector  of  internal  revenue  under  Act 

taxes  paid;  but,  differing  from  customs  ^arch  8.  1791,  and  paid  over  by  him 

cases,  tlie  action  remains  an  action  at  ^o  the  inspector,  cannot  be  recovered 

^w  against  the  coUector  individually,  ^ack   by   the   collector  as   money   had 

^n?.\  To/5!2'^5L^aq''/?/?T*i.P*'-      and  received  to  his  use.    Wells  v.  Ne- 
(1911)  185  Fed.  760,  108  G.  G.  A.  98.         ^^  (q.  G.  1818)  Fed.  Gas.  No.  17,403. 

Payment.— It  is  not  ordinarily  neces-         Cited    witliout    definite    application^ 

sary  to  the  consummation  of  payment  U.  S.  v.  Real  Estate  Sav.  Bank  (1881) 

that  money  received  by  public  officers  104  U.   S.   728,   731,  26  L.   Ed.   908; 

in  discharge  of  a«debt  be  formally  cov-  Goudert  v.  U.   S.    (1899)   20  Sup.   Ct 

ered  into  the  treasury;   but  where  one  56,  57,  175  U.  S.  178,  44  L.  Ed.  122. 

§  5933.  (Act  May  10,  1916,  c.  117,  §  1.)     All  collections  to  be  cov- 
ered into  Treasury  as  internal  revenue  collections. 
Collectors  of  internal  revenue  shall  pay  daily  into  the  Treasury 
of  the  United  States,  under  instructions  of  the  Secretary  of  the 
Treasury,  the  gross  amounts  of  all  collections  of  whatever  nature, 
made  by  authority  of  law  (including  sums  offered  in  compromise 
under  the  provisions  of  section  thirty-two  hundred  and  twenty- 
6  U.S.CoMp.'lft-436  (6961) 
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nine,  Revised  Statutes,  as  well  as  all  other  money  received  for 
which  they  are  accountable  under  their  respective  collection  bonds 
required  to  be  given  under  section  thirty-one  hundred  and  forty- 
three.  Revised  Statutes),  and  the  same  shall  be  covered  into  the 
Treasury  as  internal-revenue  collections:  Provided,  That  nothing 
herein  contained  shall  be  construed  as  affecting  the  provisions  of 
subsection  "D"  of  Section  II,  Act  of  October  third,  nineteen  hun- 
dred and  thirteen,  in  the  matter  of  withholding  the  normal  income 
tax  at  the  source.    (39  Stat) 

From  legislatiye,  executive  and  judicial  appropriation  act,  cited  above. 
R.  S.  S  3229,  mentioned  above,  is  set  forth  post,  |  5052. 
Subsection  D  of  section  II,  Act  Oct.  3,  1913,  referred  to,  was  repealed  by 
Act  Sept  8,  1916,  c.  463,  set  forth  post,  §}  6336a-6336x. 

This  section  supersedes  Act  May  27,  1908,  c.  200,  I  1,  35  Stat  325,  which 
read  as  follows:  ^ 

"After  June  thirtieth,  nineteen  hundred  and  eight,  collectors  of  internal 
revenue  shall  pay  daily  into  the  Treasury  of  the  United  States,  under  instruc- 
tions of  the  Secretary  of  the  Treasury,  the  gross  amounts  of  all  collections 
of  whatever  nature,  made  by  authority  of  law,  and  the  same  shall  be  covered 
into  the  Treasury  as  internal-revenue  collections." 

§  5934.  (R.  S.  §  3211.)     Depositories. 

The  Secretary  of  the  Treasury  is  authorized  to  designate  one  or 
more  depositories  in  each  State,  for  the  deposit  and  safe-keeping 
of  the  money  collected  by  virtue  of  the  internal-revenue  laws ;  and 
the  receipt  of  the  proper  officer  of  such  depository  to  a  collector  for 
the  money  deposited  by  him  shall  be  a  sufficient  voucher  for  such 
collector  in  the  settlement  of  his  accounts  at  the  Treasury  Depart- 
ment. 

Act  June  30,  1864,  c  173,  |  33,  13  Stat.  236. 

The  Secretary  of  the  Treasury  was  directed  to  discontinue  the  depositories 
at  Buffalo,  Santa  F6,  and  Pittsburg  by  a  provision  of  Act  Aug.  15,  1876,  c. 
287,  §  1,  19  Stat.  155. 

The  failure  of  custodians  to  safely  keep  the  public  moneys  is  punishable 
by  R.  S.  §  5490,  which  was  incorporated  into  the  Criminal  Code,  in  section 
^  thereof,  post,  §  10257,  and  was  repealed  by  section  341  thereof,  post,  $ 
10515. 

§  5935.  (R.  S.  §  3212.)     Collector's  monthly  statwnent;    final  ac- 
counts. 

Every  collector  shall,  at  the  expiration  of  each  month  after  he 
commences  his  collections,  transmit  to  the  Commissioner  of  Internal 
Revenue  a  statement  of  the  collections  made  by  him  within  the 
month.  And  every  collector  shall  complete  the  collection  of  all  sums 
assigned  to  him  for  collection,  and  shall  pay  over  the  same  into  the 
Treasury,  and  shall  render  his  accounts  to  the  Treasury  Department 
as  often  as  he  may  be  required. 

Act  June  30,  1864,  c.  173,  §  33,  13  Stat.  236. 

Collectors  were  required  to  transmit  to  the  Commissioner  monthly  a  copy  of 
the  record  of  sales  of  land  for  taxes,  by  Act  March  1,  1879,  a  125,  {  3,  in- 
corporated  into  R.  S.  §  3203,  ante,  §  5925. 

§  5936.  (Act  May  27,  1908,  c.  200,  §  1.)     Collectors  to  render  ac- 
counts quarterly. 
Collectors  of  internal  revenue  shall  render  their  revenue  accounts 
quarterly.    (35  Stat.  325.) 

This  was  a  provision  of  the  sundry  civil  appropriation «act  for  the  fiscal 
year  1909,  cited  above. 

§  5937.  (R  S.  §  3213.)     Suits,  etc.,  for  fines,  penalties,  and  forfei- 
tures, and  for  taxes. 

It  shall  be  the  duty  of  the  collectors,  in  their  respective  districts, 
subject  to  the  provisions  of  this  Title,  to  prosecute  for  the  recovery 
of  any  sums  which  may  be  forfeited  by  law.  All  suits  for  fines, 
penalties,  and  forfeitures,  where  not  otherwise  provided  for,  shall  be 
brought  in  the  name  of  the  United  States,  in  any  proper  form  of 
action,  or  by  any  appropriate  form  of  proceeding,  qui  tam  or  other- 
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wise,  before  any  [circuit  or]  district  court  of  the  United  States,  for 
the  district  within  which  said  fine,  penalty,  or  forfeiture  may  have 
been  incurred,  or  before  any  other  court  of  competent  jurisdiction; 
and  taxes  may  be  sued  for  and  recovered  in  the  name  of  the  UnitecT 
States,  in  any  proper  form  of  action,  before  any  [circuit  or]  district 
court  of  the  United  States  for  the  district  within  which  the  liability 
to  such  tax  is  incurred,  or  where  the  party  from  whom  such  tax  is 
due  resides  at  the  time  of  the  commencement  of  the  said  action. 
Act  July  13,  1866,  c.  184,  §  9,  14  Stat  110. 

The  words  of  this  section  "circuit  or,"  inclosed  in  brackets,  were  superseded 
by  the  abolition  of  circuit  courts  by  Jud.  Code,  U  289-291,  ante,  §§  1266- 
1268. 

Settlements  of  duties  upon  imports  were  made  conclusive  after  one  year, 
in  absence  of  fraud,  by  Act  June  22,  1874,  c.  391,  §  21,  ante,  §  5714. 

Suits  for  penalties  or  forfeitures  under  customs-revenue  laws  must  be  com- 
menced within  three  years  by  section  22  of  said  act,  ante,  §  1713. 
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1.  Application  to  oleomargarine  tak. 

2.  Application  to  stamp   tax. 

3.  Application    to    capacity    tax    on    dis- 

tillers. 

4.  Right  of  action  and  defenses  In  gen- 

eral. 
6.    Set-off. 

6.  Limitation   or   laches. 

7.  Assessment   as  condition    precedent 

8.  Suit  against  executor  or  administrator 

personally    or    in    representative   ca- 
pacity. 

9.  Suit    against    legatee    or    cestui    que 

trust. 

10.  Form   of   action, 
il.     Pleading. 

12.    Evidence. 


18.    Trial. 

See,  also,  notes  as  to  Informers  un- 
der §  6365,  post. 

See  notes  under  §  5997,  ante. 

See  U.  S.  ▼.  Belding  (C.  C.  1870) 
Fed.  Cas.  No.  14,562. 

1.  Application  to  oieomaroarlne  tax. 

This  section  does  not  apply  to  the 
Oleomargarine  Act  Tucker  v.  Grier 
(1908)  160  Fed.  611,  87  O.  O.  A.  513. 

Section  19  of  the  Oleomargarine  Act, 
section  6231,  post,  accomplishes  the 
same  purpose  as  this  section,  and 
would  not  have  been  enacted  if  it  was 
intended  that  the  general  internal  reve- 
nue law  applied  to  the  Oleomargarine 
Act  Grier  v.  Tucker  (C.  C.  1907)  150 
Fed.  658,  662. 

2.  Application  to  stamp  taxw— The 
stamp  tax  which,  under  War  Revenue 
Act  June  13,  1898,  c.  448,  }  6,  30  Stat 
451,  is  to  be  "levied,  collected,  and 
paid"  upon  the  execution  of  a  convey- 
ance, may  be  recovered  by  the  United 
States  in  an  action  of  debt,  notwith- 
standing the  further  provisions  of  the 
statute  imposing  fine  or  imprisonment 
for  issuing  an  unstamped  conveyance, 
and  making  such  unstamped  instrument 
inadmissible  in  evidence,  incapable  of 
record,  and  invalid  and  of  no  effect, 
which  must  be  deemed  made  in  order 
to  induce  the  payment  of  the  tax,  and 
not  as  substitutes  for  payment  U.  S. 
v.  Ohamberiin  (1911)  31  Sup.  Ct  155, 
219  U.  S.  250,  55  L.  Ed.  204,  reversing 
judgment  (1907)  156  Fed.  881,  84  O. 
G.  A.  461,  13  A.  &  E.  Ann.  Gas.  720. 


Express  statutory  authority  for  an 
action  by  the  United  States  to  recover 
the  stamp  tax  which,  under  War  Reve- 
nue Act  June  13,  1898,  c.  448,  §  6,  was 
to  be  levied,  collected,  and  paid  upon 
the  execution  of  a  conveyance,  was 
given  by  section  31  of  that  act,  making 
applicable  all  administrative,  special, 
or  stamp  provisions  of  law,  including 
the  laws  in  relation  to  the  assessment 
of  taxes  not  heretofore  specifically  re- 
pealed, which  comprehended  the  au- 
thority conferred  by  this  section.  Id. 
See,  also,  U.  S.  v.  Jourden  (1912)  193 
Fed.  986,  113  O.  O.  A.  606. 

3.  Application  to  capacity  tax  on  dis- 

tlller8.«Taxes  assessed  by  commission- 
er of  internal  revenue  under  section 
6089,  post,  may  be  sued  for  under  this 
section.  U.  S.  ▼.  Bristow  (O.  C.  1884) 
20  Fed.  878. 

4.  RIglit  of  action  and  defenses  In 
Oeneralw— The  recovery  of  an  assess- 
ment and  the  penalty  for  a  failure  to 
make  return  of  income  held  no  bar  to 
an  action  to  recover  the  tax  on  income, 
under  Act  March  2,  1867,  §  13.  U.  S. 
V.  Hazard  (C.  0.  1876)  Fed.  Cas.  No. 
15,337. 

An  assessment  and  payment  are  not 
a  bar  to  a  suit  for  the  recovery  of  an 
amount  claimed  to  be  due  over  and 
above  the  amount  which  has  been  thus 
assessed  and  paid.  U.  S.  v.  Little  Mi- 
ami, C.-  &  X.  R.  Co.  (C.  C.  1880)  1 
Fed.  700,  701,  reversed  (1883)  2  Sup. 
Ct.  727,  108  U.  S.  277,  27  L.  Ed,  724. 

Taxes  assessed  by  the  commissioner 
of  internal  revenue  under  section  6089, 
post,  may  be  sued  for  under  this  sec- 
tion. U.  S.  V.  Bristow  (O.  O.  1884) 
20  Fed.  378. 

A  verdict  in  a  prosecution  by  the 
United  States,  which  necessarily  nega- 
tives the  allegation  that  defendant  was 
"a  wholesale  dealer  in  malt  liquors," 
does  not  estop  the  United  States  to  al- 
lege that  fact  in  a  civil  action  for  spe- 
cial taxes  due  from  defendant  as  such 
dealer.  U.  S.  v.  Schneider  (O.  C.  1888) 
35  Fed.  107. 

The  causes  of  action  for  unpaid  tax- 
es on  income  arising  under  the  Acts  of 
1862  et  seq.  are  not  barred  by  delays 
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in  discoyeringf  imperfections  in  the  re- 
turn after  the  tax  was  paid,  or  by  the 
fact  that  no  return  was  made,  and  a 
tax  and  penalty  was  assessed  and  paid. 
U.  8.  V.  Tilden  (D.  0.  1878)  Fed.  Gas. 
No.  16,519. 

5.  Set-off^— In  a  suit  for  taxes  de- 
fendant cannot  plead  a  set-off,  legal  or 
equitable,  growing  out  of  independent 
claims.  U.  S.  ▼.  Pacific  R.  R.  (O.  O. 
1877)  Fed.  Gas.  No.  15.983. 

In  a  suit  by  the  United  States  for  the 
recovery  of  taxes,  the  defendant  is  en- 
titled to  a  deduction  of  any  amount  ad- 
mitted by  the  plaintiff  to  hare  been 
previously  overpaid,  even  though  there 
is  no  plea  of  offset.  Missouri  R.,  F.  S. 
&  G.  R.  Co.  ▼.  U.  a  (O.  O.  1884)  19 
Fed.  66. 

6.  Limitation  or  laches^— The  limita- 
tion of  15  months  within  which  an  as- 
sessment may  be  made  has  no  appli- 
cation to  an  action  against  a  corpora- 
tion for  taxes  imposed  by  statute.  IT. 
S.  ▼.  Little  Miami,  O.  &  X.  R.  Go.  (O. 
C.  1880)  1  Fed.  700,  701,  reversed 
(1883)  2  Sup.  Ct  627,  108  U.  S.  277, 
27  L.  Ed.  724. 

As  it  was  made  the  duty  of  the  rail- 
road company,  under  the  acts  of  1866 
and  1870,  to  make  returns  to  the  prop- 
er internal  revenue  officer  of  the 
amount  of  income,  profits,  and  taxes, 
when  no  returns  have  been  made  by 
the  company,  a  failure  on  the  part  of 
the  United  States  to  demand  such  tax, 
or  to  institute  proceedings  to  recover 
the  same,  until  1881,  cannot  constitute 
a  bar  to  an  action  to  recover  such  tax 
when  it  does  not  appear  that  the  delay 
has  prejudiced  the  company  by  the  dis- 
appearance or  loss  of  evidence  essen- 
tial to  its  defense.  U.  S.  v.  Marquette, 
H.  &  O.  R.  Co.  (O.  C.  1883)  17  Fed. 
719,  judgment  reversed  Marquette,  H. 
&  O.  R.  Co.  V.  U.  S.  (1887)  8  Sup.  Ot 
319,  123  U.  S.  722,  81  L.  Ed.  302. 

7.  Assossmont  as  condition  prooo- 
dentw— An  assessment  was  not  requir- 
ed by  Act  1864,  c.  173,  and,  if  made, 
is  not  conclusive  on  either  party,  and 
in  an  action  against  a  railroad  corpo- 
ration under  section  122  thereof,  as 
amended  by  Act  1866,  c  184,  to  recov- 
er the  unpaid  taxes  on  undivided  prof- 
its, the  controlling  question  was  not 
what  had  been  assessed,  but  what  was 
by  law  due.  U.  S.  v.  Philadelphia  &  R. 
Co.  (1887)  8  Sup.  Ct.  77,  123  U.  S. 
113,  31  L.  Ed.  138. 

An  action  of  debt  may  be  maintained 
to  recover  taxes  without  an  assess- 
ment, where  the  statute  describes  the 
subject  of  the  taxes  and  fixes  the 
rates,  so  that  the  amount  may  be  as- 
certained by  evidence.  U.  S.  v.  Little 
Miami,  C.  &  X.  R.  Co.  (C.  C.  1880) 
1  Fed.  700,  701,  reversed  (1883)  2 
Sup.  Ct  627,  108  U.  S.  277,  27  L.  Ed. 
724. 

In  an  action  under  section  6289, 
post,  levying  on  every  person,  firm,  or 
association,  other  than  a  national  bank, 
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a  tax  of  10  per  cent,  on  the  amount  of 
their  notes  used  for  drculation,  recov- 
efy  may  be  had  without  an  assessment 
of  the  taxes  by  the  commissioner  of  in- 
ternal revenue.  U.  S.  ▼.  Warrick  (C 
C.  1885)  25  Fed.  13a 

Under  the  revenue  acts  of  1862  and 
1864  the  United  States  may  sue  for 
and  collect  a  tax  on  income  without  a 
prior  assessment  in  the  mode  specified 
in  the  act  creating  the  tax.  U.  S.  v. 
Tilden  (D.  C.  1878)  Fed.  Gas.  No.  16.- 
619. 

8.  Salt  against  exocntor  or  adnlnis- 
trsator  personally  or  in  ropresontativo 
eapacltyw— Before  a  suit  can  be  main- 
tained under  this  section,  the  taxes 
must  be  due  from  the  party  against 
whom  the  suit  is  instituted;  hence, 
where  an  executor  was  not  personally 
liable  fbr  war  taxes  imposed  by  United 
States,  suit  could  not  be  maintained 
against  him  personally.  U.  S.  y.  Fitts 
(D.  C.  1912)  197  Fed.  1007. 

The  legacy  tax  imposed  by  War  Rev^ 
enue  Act  June  13,  1898,  SS  29,  30,  is 
not  a  debt  of  the  decedent's  estate,  and 
the  United  States  cannot  maintain  an 
action  at  law  to  recover  the  same 
against  the  executor  or  administrator 
in  his  representative  capacity.    Id. 

9.  Salt  against  legateo  or  oeatni  qao 
trustw— The  legatee  or  cestui  que  trust 
is  not  liable  in  personam  for  the  legacy 
tax  imposed  by  Act  July  1,  1862,  §§ 
111,  112,  and  an  action  will  not  lie 
against  him  to  recover  it  U.  S.  ▼.  Al- 
len (D.  C.  1877)  Fed.  Gas.  No.  14,43a 

10.  Form  of  aotion.— An  indictment 
will  lie  to  recover  a  penalty  for  failure 
to  affix  a  revenue  stamp  to  a  package 
sold,  under  Act  July  13,  1866,  §  9.  U. 
S.  ▼.  Abbott  (C.  C.  1869)  Fed.  Cas. 
No.  14,416;  Same  v.  Fenelon  (D.  (X 
1871)  Fed.  Cas.  No.  15,085. 

The  United  States  are  not  prohibited 
from  adopting  the  action  of  debt  or 
any  other  remedy  for  the  collection  of 
internal  revenue  taxes  and  penalties 
due  them,  and  taxes  may  be  sued  for 
and  recovered  in  any  proper  form  of 
action.  Dollar  Sav.  Bank  y.  U.  S. 
(1873)  19  WaU.  227,  237,  22  K  Ed.  80. 

Although  in  practice  suits  in  rem  for 
forfeitures  for  violations  of  the  inter- 
nal revenue  laws  are  more  frequently 
brought  in  the  district  courts,  yet  cas- 
es are  to  be  found  of  such  suits  orig- 
inally brought  in  the  circuit  courts, 
where  jurisdiction  was  taken  and  not 
questioned.  Coffey  v.  U.  S.  (1886)  6 
Sup.  Ct  432,  435,  116  U.  a  427,  29 
L.  Ed.  681. 

An  action  in  personam  to  recover  the 
forfeiture  of  $500  under  Act  July  If 
1862,  §  54,  will  Ue,  although  the  seiz- 
ure provided  for  therein  has  not  taken 
place.  U.  S.  ▼.  Mynderse  (O.  0. 1870) 
Fed.  Cas.  No.  15,860. 

The  obligation  or  duty  to  pay  taxes 
is  one  which  may  be  enforced  by  suit, 
by  an  action  at  law,  or  a  bill  in  equityi 
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according  to  the  natnre  of  the  relief 
bought.  U.  S.  ▼.  Pacific  R.  R.  (C.  C. 
1877)  Fed.  Cas.  No.  15.983. 

A  common-law  action  cannot  be 
maintained  to  enforce  the  payment  of 
legacy  and  snccession  taxes  imposed  by 
the  act  of  June  30,  18$4.  That  act 
provides  a  remedy  which  the  United 
States  must  pursue. where  the  tax  has 
not  been  paid.  U.  S.  v.  Truck's  Adm'x 
(G.  C.  1886)  28  Fed.  846. 

For  failure  to  take  out  a  license  to 
refine  petroleum,  both  a  criminal  pros- 
ecution and  an  action  qui  tam  are  au- 
thorized, and  the  institution  of  one  is 
no  bar  to  the  other.  U.  S.  ▼.  Trobe 
(D.  C.  1865)  Fed.  Cas.  No.  16,541. 

When  the  punishment  prescribed  for 
Tiolation  of  the  internal  revenue  laws 
Ib  a  pecuniary  penalty  or  fine  only,  and 
the  act  fixes  the  exact  amount,  an  ac- 
tion of  debt  will  Ue  to  recover  it  U. 
S.  T.  Ebner  (D.  O.  1867)  Fed.  Oaa. 
No.  15,020. 

The  penalty  declared  under  section 
6019,  post,  is  recoverable  in  a  civil  ac- 
tion under  this  section.  U.  S.  y. 
Thompson  (D.  G.  1881)  45  Fed.  468, 
409. 

The  statute  authorizes  fines,  forfei- 
tures, and  penalties  incurred  under  the 
laws  of  the  United  States  to  be  recov- 
ered by  indictment.  U.  S.  v.  Craft  (D. 
C.  1890)  48  Fed.  374. 

1 1.  Pleadiao^— In  &&  action  for  a  pen- 
alty against  a  bank  cashier  for  refus- 
ing the  revenue  oflicer  leave  to  inspect 
the  pay  checks  of  the  bank,  the  decla- 
ration must  aver  that  the  checks  were 
unstamped,  since  otherwise  they  were 
not  subject  to  taxation.  U.  S.  v.  Mann 
(1877)  95  U.  S.  580.  24  L.  Ed.  531. 

Proceedings  in  rem  under  the  reve- 
nue laws  being  kindred  to  such  pro- 
ceedings in  admiralty,  so  far  as  the 
pleadings  are  concerned,  no  reply  or 
replication  to  the  answer  is  necessary 
to  raise  an  issue  of  fact  on  the  mat- 
ters averred  in  it,  but  new  matter  is 
considered  as  denied.  Hence  an  issue 
of  fact  as  to  a  former  conviction  rais- 
ed by  the  answer  must  beheld  to  have 
been  covered  by  the  verdict;  and  no 
question  in  regard  to  the  defense  set 
up  can  be  raised,  in  the  absence  of  a 
demurrer  to  the  answer  and  of  a  bill 
of  exceptions  raising  specific  questions. 
Coffey  V.  U.  S.  (1886)  6  Sup.  Ct  432. 
116  U.  S.  427,  29  L.  Ed.  681. 

In  a  proceeding  by  the  United  States 
for  the  forfeiture  of  certain  property 
for  an  alleged  violation  of  the  internal 
revenue  laws,  the  claimants  answered 
denying  the  unlawful  acts  charged  in 
the  information.  They  subsequently 
filed  an  amended  and  supplemental 
answer  setting  up  an  additional  de- 
fense, but  expressly  reserving  the  right 
to  rely  on  the  denials  of  the  original 
answer.  A  demurrer  to  the  amended 
answer  was  overruled,  and  the  cause 
was  submitted  to  the  court  generally 
on  an  admission  of  the  facts  alleged  in 


the  amended  answer  and  on  the  plead- 
ings. Held  that,  in  the  absence  of 
proof  of  the  allegations  of  the  infor- 
mation, a  judgment  of  dismissal  was 
proper,  and  could  not  be  reversed,  and 
the  sufficiency  of  the  amended  answer 
and  the  correctness  of  the  ruling  on 
the  demurrer  thereto  became  immate- 
riaL  U.  S.  v.  One  DistiUery  (lte9)  19 
Sup.  Ct  624,  174  U.  S.  149,  43  L.  Ed. 
929. 

To  a  suit  to  recover  the  balance  of  a 
tax  the  defense  that  the.  amount  al- 
ready paid  was  determined  to  be  the 
true  amount  by  the  assessor  cannot  be 
tried  upon  demurrer.  U.  S.  v.  New 
York  Guaranty  &  Indemnity  Co.  (D. 
C.  1875)  Fed.  Cas.  No.  15.872. 

Where  the  complaint  in  an  action  to 
recover  arrears  of  income  tax  due 
from  a  national  bank  failed  to  state 
that  defendant  had  "neglected  or  omit- 
ted to  make  a  return  of  dividends  or 
additions  to  its  surplus  or  contingent 
funds  as  often  as  once  in  six  months." 
it  is  insufllcient  U.  S.  v.  Central  Nat 
Bank  (D.  C.  1882)  10  Fed.  612,  judg- 
ment affirmed  Central  Nat.  Bank  v.  U. 
S.  (1890)  11  Sup.  CJt  126,  137  U.  8. 
355,  34  L.  Ed.  703. 

In  an  action  for  the  penalty  imposed 
by  Act  April  19,  1816,  on  distillers  of 
spirituous  liquors,  the  sum  claimed  for 
double  duties  should  be  stated  in  the 
declaration.  Buck  waiter  v.  U.  S.  (Pa. 
1824)  11  Serg.  &  R.  193. 

The  term  during  which  the  defend- 
ant used' the  still  should  also  be  stated 
in  the  declaration.    Id. 

12.  Evidence.— In  action  for  penal- 
ties for  alleged  frauds  in  the  payment 
of  the  internal  revenue  tax  on  liquor, 
certificate  books  of  canal  collectors, 
which  show  the  amount  of  liquor  ship- 
ped over  the  canal,  but  not  by  whom  it 
was  shipped,  the  collector  having .  no 
personal  knowledge  of  the  entries 
made  in  such  books,  were  incompetent 
as  evidence  against  the  defendant. 
Chaffee  v.  U.  S.  (1873)  85  U.  S.  (18 
Wall.)  516,  21  L.  Ed.  908,  reversing 
U.  S.  V.  Chaffee  (1867)  Fed.  Cas.  No. 
14.772  [2  JEjond,  110]. 

In  the  assessment  of  special  taxes 
the  officers  of  the  internal  revenue  act 
in  a  quasi  judicial  capacity,  and  in  an 
action  to  recover  such  taxes  the  intro- 
duction in  evidence  of  the  assessment 
list,  regular  in  form,  makes  a  prima 
facie  case  for  the  government.  West- 
em  Express  Co.  v.  U.  S.  (1905)  141 
Fed.  28.  72  C.  O.  A.  516. 

The  assessor's  original  list,  trans- 
mitted to  the  collector,  is  prima  facie 
evidence  of  the  amount  of  the  tax  due. 
U.  S.  V.  Butler  (C.  O.  1873)  Fed.  Cas. 
No.  14.702. 

Sufficiency  of  complaint  in  an  action 
against  a  bank  for  the  $1,000  penalty 
for  failing  to  make  return  of  its  net 
earnings,  incomes,  or  gains  under  Act 
June  30,  1864,  }  120  (13  Stat  223), 
as  re-enacted  July  14,  1870  (16  Stat 
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274).     U.   S.   T.   State   Nat.    Bank   of  required  by  Act  March  3,  1S71,  impos- 

Minneapolis    (C.    C.    1874)    Fed.    Cas.  ing  such  duty.     Miller  v.  Probst  (Pa. 

No.  16,380.  1797)*Add.  344. 

In  an  action  by  the  United  States  to 

recover  a  tax  of  one  twenty-fourth  of  13.  Trialw— A  general  verdict,  on  an 

1   per   centum   each    month   upon    the  information  in  several  counts  for  a  sin- 

capital  stock  of  a  bank,  under  section  gle  forfeiture,  under  the  internal  rev- 

3408,   subsec.  2,  of  the  Revised  Stat-  enue  laws,  is  valid,  if  one  count  is  good, 

utes  as  originally  enacted,  the  assess-  Snyder  v.  TJ.  S.  (1884)  5  Sup.  Ct  118, 

ment  list  made  by  the  commissioner  of  112  TJ.  S.  216,  28  L.  Ed.  697. 

internal    revenue,    and    not    appealed  In  an  action  under  section  6289,  post, 

from,   is   not  conclusive   evidence,   but  levying  on  every  person,  firm,  or  asso- 

the  defendant  may  show  that  the  as-  ciation  other   than  a  national  bank  a 

sessment  was  excessive  or  illegal.     U.  tax  of  10  per  cent  on  the  amount  of 

S.  V.  Bank  of  America  (C.  C.  1883)  15  their  own  notes  used   for  circulation, 

Fed.  730.  it  must  be  shown  that  the  defendant  in- 

Evidence  that  the  pecuniary  circum-  tended  to  put  his  notes  in  circulation 

stances  of  a  distiller  were  apparently  as  money,  and  paid  them  out  for  that 

improved   while    engaged   in   distilling,  purpose ;  but,  in  showing  such  intention, 

during   a   period    when    such    business  his  dedarationa  when  he  paid  out  the 

was  not  profitable,  is  not  admissible  to  notes  are  not  the  only  proper  evidence 

show  fraud.     U.  S.  v.  C^haffee   (D.  C.  thereof,  and  it  is  not  error  to  instruct 

1867)  Fed.  Cas.  No.  14,772.  the   jury    that   paying   out   the   notes. 

An  action  for  a  penalty  for  the  vio-  knowing  that  they  would  be  used  and 

lation  of  the  internal  revenue  act  is  a  circulated  as  money,  is  evidence  from 

civil  action  and   the  jury   are   to  find  which  they  may  infer  the  intention  to 

according  to  the  preponderance  of  the  pay  them  out  for  that  purpose.    V  S.  v. 

evidence.      U.    S.    v.    Brown    (D.    C.  Warrick  (C.  O.  1885)  25  Fed.  138. 
1869)   Fed.  Cas.  No.  14,662. 

A  duebill  given  for  the  capacity  tax  Cited     without    definite    application, 

on  stills  is  prima  facie  evidence  that  U.  S.  v.  Payne  (D.  0.  1884)  22  Fed. 

a  demand  for  such  tax  was  made  aa  426,  427. 

§  5938.  (R.  S.  §  3214.)     Suits  for  taxes,  etc.,  not  to  be  brought 
without  sanction  of  Commissioner. 
No  suit  for  the  recovery  of  taxes,  or  of  any  fine,  penalty,  or  for- 
feiture, shall  be  commenced  unless  the  Commissioner  of  Internal 
Revenue  authorizes  or  sanctions  the  proceedings:     Provided,  That 
in  case  of  any  suit  for  penalties  or  forfeitures  brought  upon  informa- 
tion received  from  any  person,  other  than  a  collector  or  deputy 
collector,  the  Unif  ed  States  shall  not  be  subject  to  any  costs  of  suit. 
Act  July  13,  1866,  c.  184,  §  9,  14  Stat.  111. 

Kotea  of  Deciaiona 

Application  to  war  revenue  tax.— This       (1911)  31  Sup.  Ct.  155,  162,  219  U.  S. 
section  held  applicable  to  suits  for  tax-       250,  55  L.  Ed.  204. 
es  under  War  Revenue  Act,  June  13,  Informers.— See  notes  under  §  63S5, 

1898,    c.    448.      U.    S.    v.    Chamberlin       post 

§  5939.  (R.  S.  §  3215.)     Regulations  as  to  suits,  for  government  of 
officers. 
It  shall  be  the  diity  of  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  to  establish  such 
regulations,  not  inconsistent  with  law,  for  the  observance  of  revenue 
officers,  district  attorneys,  and  marshals,  respecting  suits  arising  un- 
der the  internal-revenue  laws  in  which  the  United  States  is  a  party, 
as  may  be  deemed  necessary  for  the  just  responsibility  of  those 
officers  and  the  prompt  collection  of  all  revenues  and  debts  due  and 
accruing  to  the  United  States  under  such  laws. 
Act  March  2,  1867.  c.  169,  §  3,  14  Stat.  472. 

The  Solicitor  of  the  Treasury  was  required  to  establish  regulationa  respect- 
ing suits  in  which  the  United  States  is  a  party,  except  aoita  arising  under 
the  internal-revenue  laws,  by  R.  S.  §  377,  ante,  §  553. 

Notes  of  Deoisiona 

Reguiationa  as  having  force  of  atat-       gall  t.  Thurman  CD.  0.  1910)  175  Fed. 
ntesw— Regulations  issued   by   the  sec-       813. 
retary  have  the  force  of  statutes.    Ste- 
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§  5940.  (R.  S.  §  3216.)     Moneys  recovered  by  suits  to  be  paid  to 
collectors. 

All  judgments  and  moneys  recovered  or  received  for  taxes,  costs, 
forfeitures,  and  penalties,  shall  be  paid  to  collectors  as  internal  taxes 
are  required  to  be  paid. 

Act  July  13,  1866,  c.  184,  §  9,  14  Stot  IIL 

Notes  of  Deoiiions 

Payment  of  stamp  taxesw— In  yiew  of  are  taxed  and  included  In  the  judgment 

this  section  the  satisfaction  of  a  judg-  and  collected  from  the  defendant.    U.  S. 

ment  for  the  recovery  of  the   stamp  ▼.  Wolters  (C.  O.  1892)  51  Fed.  896, 

tax   which,    under   War   Revenue   Act  disapproving  Same  v.  Cigars,  etc.  (D. 

June  13,  1898,  c.  448,  was  to  be  levied,  C.  1880)  2  Fed.  494. 

collected,  and  paid  upon  the  execution  Under  this  section  and  section  1462, 

of  a  conveyance,  must  be  deemed  the  ante,  it  was  held  that,  on  motion  for  an 

equivalent  of  the  paymeift  of  the  price  order  for  payment  to  a  local  collector 

of  the  stamps  under  section  13  of  that  of    internal    revenue    the    fees,    costs, 

act,  as  amended,  validating  unstamped  charges,  and   expenses  of  the  officers 

instruments  on  making  the  prescribed  of  the  court,  recovered  by  the  govern* 

payment     U.  S.  v.  Chamberlin  (1911)  ment    in    certain    revenue    cases,    the 

31  Sup.  Ct.  155,  219  U.  S.  250,  55  L.  above  provisions  relate  only  to   cases 

Ed.    204,    reversing    judgment    (1907)  in  which  the  government  is  unsuccess- 

156  Fed.  881,  84  O.  O.  A.  461,  13  Ann.  ful,  and  to  cases  in  which  it  has  paid 

Cas.  720.  fees  in  the  progress  of  the  cause,  and 

CO.U,  fe.s.  etB^The  "receiving,  keep-  ??^^,«""i'*°Sfj;t'7D  *0  *llS)r2'F^d 

ing,  and  paying  out"  of  money  by  the  Yod  i^ 

clerk  nnder  an  execution  issued  on  a        ^2: .      '  ^  .    j  ,.         ■      ii m 

judgment  in  an  action  under  the  inter-         ^^l^^'^'^^^^l^r-^f  thl^"i^^^^^^^ 

nal    revenue   laws,    for   which   section  ^ff!  ?ees    which  are  the  emoluments 

1383,  ante,  allows  the  derk  1  per  cent  ''[,^VL^^^''^,^1,^^^                         ^^"^ 

commission  (2  in  CaUfornia,  by  section  coU^ctors  of  mtemal  revenue.    Id. 

1405,  ante),  is  a  service  rendered  the  Cited    without    definite    application, 

government,  for  which  the  government  Howard  v.  U.  S.   (1900)  102  Fed.  77, 

iB  liable;   and  such  commissions  are  to  81,  42  C.  0.  A.  169,  affirmed    (1902) 

be  paid,  under  this  section,  through  the  22   Sup.   Gt   543,   184   U.   S.   676,  46 

collector  of  internal  revenue,  into  the  L.  Ed.  754. 
treasury,  as  are  the  clerk's  fees,  that 

§  5941.  (R.  S.  §  3217.)  Dues  from  delinquent  collector  to  be  col- 
lected  by  distraint  and  sale. 
When  any  collector  fails  either  to  collect  or  to  render  his  account, 
or  to  pay  over  in  the  manner  or  within  the  times  provided  by  law, 
the  First  Comptroller  of  the  Treasury  shall,  immediately  after  evi- 
dence of  such  delinquency,  report  the  same  to  the  Solicitor  of  the 
Treasury,  who  shall  issue  a  warrant  of  distress  against  such  delin- 
quent collector,  directed  to  the  marshal  of  the  district,  expressing 
therein  the  amount  with  which  the  said  collector  is  chargeable,  and 
the  sums,  if  any,  which  have  been  paid  over  by  him,  so  far  as  the 
same  are  ascertainable.  And  the  said  marshal  shall,  himself,  or  by 
his  deputy,  immediately  proceed  to  levy  and  collect  the  sum  which 
may  remain  due,  with  five  per  centum  thereon,  and  all  the  expenses 
and  charges  of  collection,  by  distress  and  sale  of  the  goods  and  chat- 
tels, or  any  personal  effects  of  the  delinquent  collector,  giving  at 
least  five  days'  notice  of  the  time  and  place  of  sale,  in  the  manner 
provided  by  law  for  advertising  sales  of  personal  property  on  exe- 
cution in  the  State  wherein  such  collector  resides.  And  the  bill  of 
sale  of  the  officer  of  any  goods,  chattels,  or  other  personal  prop- 
erty, distrained  and  sold  as  aforesaid,  shall  be  conclusive  evidence 
of  title  to  the  purchaser,  and  prima-facie  evidence  of  the  right  of  the 
officer  to  make  such  sale,  and  of  the  correctness  of  his  proceedings 
in  selling  the  same.  And  for  want  of  goods  and  chattels,  or  other 
personal  effects  of  such  collector,  sufficient  to  satisfy  any  warrant  of 
distress,  issued  as  aforesaid,  the  real  estate  of  such  collector,  or  so 
much  thereof  as.  may  be  necessary  for  satisfying  the  said  warrant, 
after  being  advertised  for  at  least  three  weeks  next  before  the  time 
of  sale,  in  not  less  than  three  public  places  in  the  collection-district, 
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and  in  one  newspaper  printed  in  the  county  or  district,  if  any  there 
be,  shall  be  sold  at  public  auction  by  the  marshal  or  his  deputy. 
Upon  such  sale,  the  marshal  shall  make  and  deliver  to  the  purchaser 
of  the  premises  sold  a  deed  of  conveyance  thereof,  to  be  executed 
and  acknowledged  in  the  manner  and  form  prescribed  by  the  laws 
of  the  State  in  which  said  lands  are  situated,  and  said  deed  so  made 
shall  invest  the  purchaser  with  all  the  title  and  interest  of  the  de- 
fendant named  in  said  warrant,  existing  at  the  time  of  the  seizure 
thereof.  And  all  moneys  that  may  remain  of  the  proceeds  of  such 
sale  of  personal  or  real  property,  after  satisfying  the  said  warrant 
of  distress,  and  paying  the  reasonable  costs  and  charges  of  sale, 
shall  be  returned  to  the  proprietor  of  the  property  sold  as  aforesaid. 

Act  June  30,  1864,  c.  173,  §  35.  13  StaL  237. 

The  First  Comptroller  of  the  Treasury  was  desiirnated  Ck)mptrolIer  of  the 
Treasury  by  the  Dockery  Act  of  July  31,  1894,  c  174,  §  4,  ante,  §  402. 

§  5942.  (R.  S.  §  3218.)     CoUectors  charged  with  what. 

Every  collector  shall  be  charged  with  the  whole  amount  of  taxes, 
whether  contained  in  lists  transmitted  to  him  by  the  Commissioner 
of  Internal  Revenue,  or  by  other  collectors,  or  delivered  to  him  by 
his  predecessor  in  office,  and  with  the  additions  thereto,  with  the 
par  value  of  all  stamps  deposited  with  him,  and  with  all  moneys 
collected  for  penalties,  forfeitures,  fees,  or  costs;  and  he  shall  be 
credited  with  all  payments  into  the  Treasury  made  as  provided  by 
law,  with  all  stamps  returned  by  him  uncanceled  to  the  Treasury, 
and  with  the  amount  of  taxes  contained  in  the  lists  transmitted  in 
the  manner  heretofore  provided  to  other  collectors,  and  by  them 
receipted  as  aforesaid;  also  with  the  amount  of  the  taxes  of  such 
persons  as  may  have  absconded,  or  become  insolvent,  prior  to  the 
day  when  the  tax  ought,  according  to  the  provisions  of  law,  to  have 
been  collected,  and  with  all  uncollected  taxes  transferred  by  him  or 
by  his  deputy  acting  as  collector  to  his  successor  in  office:  Pro- 
vided, That  it  shall  be  proved  to  the  satisfaction  of  the  Commissioner 
of  Internal  Revenue,  who  shall  certify  the  facts  to  the  First  Comp- 
troller of  the  Treasury,  that  due  diligence  was  used  by  the  collector. 
And  each  collector  shall  also  be  credited  with  the  amount  of  all 
property  purchased  by  him  for  the  use  of  the  United  States,  pro- 
vided he  faithfully  account  for  and  pay  over  the  proceeds  thereof 
upon  a  resale  of  the  same  as  required  by  law. 

Act  July  13,  1866,  c  184,  §  9,  14  Stet  110.  Act  Dec.  24,  1872,  c.  13,  §  2, 
17  Stat  402. 

Notes  of  Decisions 

See,  also,  notes  under  S  5847,  ante.  of  internal  revenue  of  a  claim  of  a  col- 

Credits  to  conector.-A  collector  of  Sector  of  internal  revenue  for  a  cred- 

internal  revenue  is  entitled  to  a  cred-  ^t  for  uncollected  taxes,  presented  by 

it  for  all  uncollected  taxes  transferred  the  collector,  entitles  the  latter,  when 

by  him  to  a  successor  in  office,  if  he  sued  for  such  taxes,  to  prove  his  daim. 

proves  that  due  diligence  was  used  by  Id* 

him  for  their  collection.    U.  S.  v.  Kim-  The  proper  credits  to  a  collector  on 

ball   (1879)   101  U.  S.  726,  25  L.  Ed.  transferring  the  list  of  assessments  to 

835.  his  successor.     U.  S.  v.  Able   (D.  C 

The   rejection  by   the   commissioner  1872)  Fed.  Gas.  No.  14,417. 

§  5943.  (R.  S.  §  3219.)     Death,  etc.,  of  collector;   uncollected  bal- 
ances. 
In  case  of  the  death,  resignation,  or  removal  of  any  collector,  all 
lists  and  accounts  of  taxes  uncollected  shall  be  transferred  to  his 
successor  in  office  as  soon  as  such  successor  is  appointed  and  quali- 
fied, and  it  shall  be  the  duty  of  such  successor  to  collect  the  same. 
Act  July  13,  1866,  c.  184,  (  9,  14  Stat.  110. 

Notes  of  Decisions 

Power  and  duty  of  collector  after  re-  after  removal  from  office  has  no  power 
m  oval.— A  collector  of  internal  reyenue      to  collect  the  duties  outstanding  at  the 
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time  of  his  removal,  and  which  had  ac-      cessor.    Sthreshley  y.  IT.  S.  (1807)  8  U. 
crued  while  he  remained  in  office,  but      S.  (4  Cranch)  169,  2  L.  Ed.  584. 
the  power  and  duty  devolve  on  his  suc- 

§  5944.  (R  S.  §  3220.)     Refundment  of  taxes,  penalties,  etc. 

The  Commissioner  of  Internal  Revenue,  subject  to  regulations 
prescribed  by  the  Secretary  of  the  Treasury,  is  authorized,  on  appeal 
to  him  made, -to  remit,  refund,  and  pay  back  all  taxes  erroneously 
or  illegally  assessed  or  collected,  all  penalties  collected  without  au- 
thority, and  all  taxes  that  appear  to  be  unjustly  assessed  or  excessive 
in  amount,  or  in  any  manner  wrongfully  collected;  also  to  repay 
to  any  collector  or  deputy  collector  the  full  amount  of  such  sums  of 
money  as  may  be  recovered  against  him  in  any  court,  for  any  in- 
ternal taxes  collected  by  him,  with  the  cost  and  expenses  of  suit; 
also  all  damages  and  costs  recovered  against  any  assessor,  assistant 
assessor,  collector,  deputy  collector,  or  inspector,  in  any  suit  brought 
ag-ainst  him  by  reason  of  anything  done  in  the  due  performance  of 
his  official  duty :  Provided,  That  where  a  second  assessment  is  made 
in  case  of  a  list,  statement,  or  return  which  in  the  opinion  of  the 
collector  or  deputy  collector  was  false  or  fraudulent,  or  contained 
any  understatement  or  undervaluation,  such  assessment  shall  not  be 
remitted,  nor  shall  taxes  collected  under  such  assessment  be  re- 
funded, or  paid  back,  unless  it  is  proved  that  said  list,  statement,  or 
return  was  not  false  or  fraudulent,  and  did  not  contain  any  under- 
statement or  undervaluation. 

Act  July  13,  1866,  c.  184,  }  9,  14  Stat.  111.  Act  Dec.  24,  1872,  a  13,  §  1, 
17  Stat  401. 

A  permanent  appropriation  to  refund  taxes  illegally  collected  under  the 
internal  revenue  laws  was  made  by  R.  S.  {  3689,  post,  §  6799. 

Redemption  of  stamps  issued  under  Act  Oct.  22,  1914,  c.  331,  is  provided 
for  by  Act  Sept.  8,  1916,  c  463,  §  411,  set  forth  post,  |  6346a. 

Notes  of  Decisions 

1.  GonBtltutlonality.  84.    ReTiew. 

2.  Remedy  for  illegal  asseasment  in  gen-       35.    Payment   of   Judgment   against  ofQcer. 

eral.  S6.    Rebate  of  taxes  on  tobacco  and  snuff. 

3.  Jurisdiction  and  authority  of  commis- 

sioner and  secretary  of  the  treasury.  I«  Con8titutlonaiity.^rhere      is       no 

4.  Protest,   voluntary  payment,   and  mis-       want  of  due  process  of  law  in  this  sec- 

take  of  fact.  tion  and  sections  5949  and  6950,  post, 

5.  Special  taxes.  making  appeal  to  commissioner  of  in- 
«.  Tax  paid  by  distiller  on  account  of  ternal  revenue  after  payment  and  his 
7.    Tiron^sp^iSrir  b?  Si  refusal  prerequisite  to^  suit  to  recover 

I:  z^rrsi"^ "-'  b^  (?9\Wr^^^^^^^^    ''  ^^- 

10.   Bfcise  tax  on  corporations.  2.  Remedy  for  illegal  assessment  In 

II'  S.^t^*^  V  '^^f''  '^"^f'^in*''/    V    ^  general— The  remedy  against  an  illegal 

12.  Rights  of  surety  on  distiller's  bond.  ?  ^    «a„«„«„««„*   ^1-    *v  j      a: 

13.  PracUce  and  procedure  in  general.  *",  assessment  under   this  and   other 

14.  Wben   appeal  lies   to   commissioner.  ?**S*®?/^P^A°*^L2V''™  V\?'  ^'  ^*^^^^ 

15.  Presentation  of  appeal  or  claim.  «•  »•   (^.  C.  1877)  Fed.  Cas.  No.  15,- 

16.  Treasury   regulations.  983. 

17.  Decisions  of  commissioner  in  general.         3.  Jurisdiction  and  authority  of  com- 

18.  CommiMioner's  certificate.  missloner  and  secretary  of  the  treasury. 

19.  Conclusiveness  or   finality  of  decision.  n^^^^^'iT  *         j  »™ohij. 

20.  Reopening    and    re-examJnlng    refund       -Congress  has  conferred  upon  the  com- 

allowed  and  paid.  missioner  the  power  of  passing  upon 

a.    8et-ofC   of  claim.  ^^®  merits  and  determining  the  validity 

22.  Right  of  action  to  recover  tax  paid.  of  the  claims  for  refund  of  taxes  there- 

23.  Enforcement    of    liability    to    refund  in  specified.    First  Nat  Bank  of  Green- 

against   collector's   successor.  castle  v.  U.  S.  (1879)  15  Ct.  Cl.  225. 

24.  Liability  of  ofllcer  for  trespass.  The  secretary  of  the  treasury  and  the 

25.  Recovery  of  interest.  commisBfioner  of  internal  revenue  are 
2$.    Compromise  of  suits.  not  accounting  officers.     Their  adjudi- 

29.  Parties  and  process.  ^®  *^°®  ^®^«  discretion  and  determination 

30.  Pleading.  of  either  one  of  them  bear  a  relation  to 

31.  Evidence.  ^^^  rights  or  liabilities  of  parties  differ- 

32.  Question   for   Jury.  ent  from   the   results   reached   by   ac- 

33.  Costs.  counting  officers.    Real  Estate  Savings 

(6969) 


§  5944 


INTERNAL  BEVBNUB 


(Tit  35 


under  a  mntaal  mistake  of  law,  as  the 
judgment  of  the  Supreme  Oourt  ([1906] 
200  U.  S.  488.  26  Sup.  Ot  827,  50  L. 
Ed.  660),  in  sustaininir  the  ruling  of 
the  commissioner  that  the  company 
had  no  legal  claim  against  the  govern- 
ment, deprived  the  commissioner  of  ju- 
risdiction to  again  entertain  the  daim. 
(1906)  25  Op.  Atty.  Gen.  605. 

The  commissioner  may,  however,  al- 
low similar  claims  where  no  legal  pro- 
test has  been  made;  but  such  cases 
must  arise  under  a  misapprehension  of 
fact  and  not  of  law.    Id. 

The  decision  in  the  case  of  Thacher 
V.  U.  S.  (O.  O.  1006)  149  Fed.  902,  as 
to  the  matter  of  protest  in  the  refund- 
ing of  inheritance  legacy  taxes,  togeth- 
er with  the  views  expressed  in  this 
opinion,  should  be  regarded  by  the 
Treasury  Department  as  the  rule  of 
administrative  action  in  claims  arising 
under  this  section.  Opinion  of  May  7, 
1906  (25  Op.  Atty.  Gen.  605),  in  so 
far  as  it  conflicts  with  these  views,  is 
reversed.  (1907)  26  Op.  Atty.  Gen. 
194. 

The  rule  is  firmly  established  and  un- 
qualified that  protest  is  indispensable 
to  the  right  to  recover  taxes  claimed 
to  have  been  illegally  exacted.  (1908) 
26  Op.  Atty.  Gen.  472. 

The  commissioner  of  internal  reve- 
nue has  no  poweir  under  this  section  to 
refund  taxes  voluntarily  paid,  without 
protest,  under  a  mutual  mistake  of  law. 
Id. 

The  unwilling  payment  of  an  illegal 
tax  to  a  collector  of  internal  revenue 
to  avoid  seizure  and  sale  of  property  is 
not  voluntary.  Hubbard  v.  Brainard 
(1869)  35  Conn.  563. 

Where  a  municipal  corporation,  by 
its  officers  and  agents,  distills  spirits, 
and,  without  paying  the  gallon  tax  on 
them,  removes  them  from  the  place  of 
distillation  to  a  place  other  than  the 
United  States  bonded  warehouse,  and 
sells  them  and  converts  the  money  into 
its  treasury,  a  payment  of  the  taxes 
under  protest  and  under  threat  of  dis- 
traint is  a  satisfaction  of  a  lien  held  by 
the  United  States,  and  the  money  can- 
not be  recovered  in  an  action  against 
the  United  States  collector.  Salt  Lake 
City  V.  HoUister  (1883)  3  Utah,  200,  2 
Pac.  200. 

5.  Special  taxes.^Tbis  section  and 
section  5949{  post,  relating  to  the  re- 
turn of  internal  revenue  taxes  illegally 
assessed,  and  providing  that  no  suit 
shall  be  maintained  in  any  court  for 
the  recovery  of  an  internal  tax  alleg- 
ed to  have  been  erroneously  or  illegally 
assessed  or  collected,  or  of  any  penalty 
or  sum  claimed  to  have  been  wrongful- 
ly collected  until  an  appeal  shall  have 
been  duly  made  to  the  commissioner  of 
internal  revenue,  provided  that,  if  the 
decision  is  delayed  more  than  six 
months  from  the  date  of  ^e  appeal, 
suit  may  be  brought  without  first  hav- 
ing the  commissioner's  decision,  apply 
to  special  taxes  assessed  and  collected 
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under  the  laws  regulating  the  manu- 
facture and  Aile  of  oleomargarine. 
Hastings  y.  Herold  (0.  C.  1910)  184 
Fed.  759. 

6.  Tax  paid  by  distilior  on  aocoaat  of 
loss  or  destruction  of  stanpSd— Where 
a  distiller  loses  his  tax- paid  stamps  be- 
fore they  are  affixed  to  the  cask,  and 
pays  the  tax  again  to  procure  other 
stamps,  the  duplicate  payment  is  an 
overpayment,  which  may  be  refunded 
by  the  commissioner  of  internal  reve- 
nue. Woolner  v.  U.  S.  (1877)  13  CJt 
CL  355. 

Distillers  whose  tax-paid  stamps  are 
lost  before  being  affixed  to  the  cask 
are  not  restricted  to  applying  to  the 
commissioner  of  internal  revenue  for 
duplicate  stamps  under  the  statutes^ 
They  may  pay  the  tax  a  second  tims 
to  the  coUector  and  apply  for  a  re- 
fund. Id. 

Semble,  that  where  a  distiller,  in  con- 
sequence of  the  destruction  of  a  reve- 
nue stamp  without  fault  on  his  part,  is 
forced  to  affix  a  new  one,  the  commis- 
sioner, upon  proof  of  these  facts,  may 
direct  the  price  of  the  second  stamp, 
or  rather  the  tax  thus  a  second  timt 
exacted,  to  be  refunded,  under  the  pow- 
er given  him  to  refund  taxes  illegally 
assessed.  (1871)  13  Op.  Atty.  (Sen. 
574. 

7.  Tax  OB  spirits  lost  by  leakass^ 

In  the  winter  of  186&-67,  R  purchas- 
ed a  large  quantity  (1,777  barrels)  of 
distilled  spirits  in  bond,  which  were 
not  withdrawn  from  warehouse  until 
May,  1869.  Upon  their  withdrawal 
therefrom  the  internal  revenue  tat 
was  exacted  on  the  whole  quantity 
originally  deposited  in  the  warehouse, 
without  allowance  for  leakage  (which 
amounted  to  about  13,000  gallons) 
whilst  there.  R.  subsequently  made 
application  to  the  commissioner  of  in- 
ternal revenue,  under  this  section,  for 
repayment  of  so  much  of  the  tax  which 
was  exacted  as  covered  the  amount  of 
spirits  lost  by  warehouse  leakage, 
claiming  that  to  this  extent  such  tax 
was  "wrongfully  collected."  Held  that, 
under  the  provisions  of  the  internal 
revenue  laws  in  force  at  the  time  (Act 
July  13,  1866,  c.  184,  and  Act  July  20, 
1868,  c.  186),  the  tax  was  chargeable 
upon  spirits  in  warehouse  according  to 
the  quantity  originally  deposited  there- 
in, without  regard  to  leakage,  and  that 
the  tax  in  the  above  case  upon  the 
whole  quantity  originally  deposited  be- 
ing therefore  exacted  pursuant  to  law, 
there  was  in  the  collection  thereof 
"nothing  wrongful"  within  the  meaning 
of  this  section,  and  accordingly  the  case 
is  not  one  wherein  the  commissioner  i» 
authorized  by  that  section  to  refund. 
(1880)  16  Op.  Atty.  Gen.  667. 

8.  Oleomargarine  tax.^The  provi- 
sions of  the  general  internal  re^enae 
legislation  do  not  apply  to  the  oleo- 
margarine law,  except  those  sections 
expressly    made    applicable.     Grier  ▼• 
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Tucker  (C.  C.  1907)  150  Fed.  658,  661. 

The  provisions  of  the  general  in- 
ternal revenue  legislation  do  not  apply 
to  Oleomagarine  Act,  except  those  sec* 
tions  expressly  made  applicable  by  that 
act.  Tucker  v.  Grier  (1908)  160  Fed. 
611,  615,  87  G.  G.  A.  53,  affirming  (G. 
C.  1907)  150  Fed.  658. 

The  statute  applies  to  the  Oleomar- 
garine Act  U.  S.  V.  Barnes  (1912) 
32  Sup.  CL  117,  118,  222  U.  S.  513,  56 
Jju  Ed.  291. 

9.  Income  taxw— The  inhibition  of  sec- 
tion 5947,  post,  of  suits  to  restrain  as- 
sessment or  collection  of  a  tax,  and 
provisions  of  this  section  and  of  sec- 
tions 5949  and  5950,  post,  making  an 
appeal  to  a  commissioner  of  internal 
revenue  after  payment  and  refusal  to 
refund  prerequisite  to  a  suit  to  recov- 
er taxes  illegally  collected,  are  applica- 
ble to  taxes  under  the  income  tax  sec- 
tion of  tariff  act  (Act  Oct.  3,  1913,  | 
2,  par.  L).  Dodge  v.  Osbom  (1916) 
36  Sup.  Ct.  275. 

Federal  district  court  did  not  com- 
mit reversible  error  in  passing  on  mer- 
its of  controversy  in  supplemental  bill 
to  enjoin  collection  of  surtaxes  under 
iBCome  tax  law  1913,  on  ground  of  its 
unconstitutionality,  that  the'  commis- 
sioner of  internal  revenue  had  ruled 
adversely  upon  plaintiff's  protest  and 
the  taxes  had  been  paid,  notwithstand- 
ing failure  of  such  bill  to  allege  com- 
pliance with  conditions  imposed  by  this 
section  and  section  5949,  post,  as  pre- 
requisites to  such  suit  Dodge  v.  Bra- 
dy  (1916)  36  Sup.  Gt.  277. 

Under  Act  June  30,  1864,  c.  173,  | 
120,  money  earned  and  received  by  a 
bank  during  any  one  of  the  four  years 
beginning  with  April  1,  1864,  and  add- 
ed to  its  surplus  or  contingent  funds, 
either  actually  (i.  e.,  at  periods  having 
intervals  of  less  than  six  months)  or 
by  construction  of  law  (i.  e.,  once  in 
six  months),  remained  liable  to  the  5 
per  centum  tax  imposed  by  said  sec- 
tion, notwithstanding  that  subsequent- 
ly an  equivalent  amount  of  money  was 
stolen  from  the  bank  by  one  of  its 
officers.  But  where  the  money  earned 
and  received  was  stolen  and  lost,  ei- 
ther before  having  been  actually  add- 
ed to  the  surplus  or  before  the  ex- 
piration of  the  six  months,  the  case  is 
one  entitled  to  relief.  (1874)  14  Op. 
Atty.  Gen.  643.  • 

The  amount  of  taxes  illegally  col- 
lected from  the  Illinois  Gentral  Rail- 
road Gompany  from  1863  to  1866,  as 
income  tax  upon  dividends  on  stock 
held  by  nonresident  aliens,  should  be 
repaid  to  that  company,  after  deduct- 
ing so  much  therefrom  as  has  already 
been  paid  over  to  the  stockholders 
lawfully  entitled  thereto.  (1875)  15 
Op.  Atty.  Gen.  67. 

Judgment  for  defendant  was  ordered 
in  this  case  upon  the  ground  that  the 
daim  of  the  plaintiff  was  barred  by 
the  act  of  July,  1862,  as  construed  by 


the  supreme  court.  Francis  v.  Slack 
(G.  G.  1872)  Fed.  Gas.  No.  5,041. 

A  biU  in  equity  will  not  lie  to  en- 
join the  assessment  and  collection  by 
the  commissioner  of  internal  revenue 
of  a  surtax  imposed  upon  the  plaintiff's 
income  under  section  2,  Act  Oct  3, 
1913,  as  the  plaintiffs  have  an  adequate 
remedy  at  law  under  this  section  and 
sections  5949,  5950,  post,  and  section 
5947,  post,  expressly  provides  that  no 
suit  for  the  purpose  of  restraining  the 
assessment  or  collection  of  any  tax 
shall  be  maintained  in  any  court 
Dodge  V.  Osbom  (1915)  43  App.  D.  G. 
144. 

10.  Excise    tax    on    corporations.— 

Remedy  by  suit  against  collector,  where 
internal  revenue  taxes  have  been 
wrongfully  collected  under  Corpora- 
tion Tax  Law,  Aug.  5,  1909,  i  38,  post, 
S  6300  et  seq.,  is  not  exclusive.  U.  S. 
V.  Emery,  Bird,  Thayer  Realty  Go. 
(1915)  35  Sup.  Gt  499,  237  U.  S.  28. 
59  L.  Ed.  825,  affirming  judgment  Em- 
ery, Bird,  Thayer  Realty  Go.  v.  U.  S. 
(D.  G.  1912)  198  Fed.  242. 

Under  this  section  and  section  5949, 
post,  a  stockholder  could  not  sue  in 
equity  to  restrain  the  corporation  from 
paying  taxes  on  its  income  under  Act 
Aug.  5,  1909,  post,  §  6300.  Straus  v. 
Abrast  Realty  Go.  (D.  G.  1912)  200 
Fed.  327. 

A  collector  held  not  personally  liable 
f&r  return  of  amount  of  excise  tax 
improperly  collected  from  a  company 
which  had  leased  its  railway  and  was 
not  doing  business.  Public  Service  Ry. 
Go.  V.  Herold  (D.  G.  1915)  219  Fed. 
301. 

Plaintiff  company,  having  leased  all 
the  property,  and  taking  over  the  en- 
tire business  of  another  company,  and 
agreeing  to  pay  taxes  against  it,  and, 
to  avoid  threatened  distraint  and  sale 
of  the  leased  property  under  R.  S.  | 
3186  et  seq.  ante,  §  5908  et  seq.,  hav- 
ing paid  the  tax  under  protest,  held 
to  have  paid  under  duress,,  and  entitled 
to  sue  for  Its  recovery.  (Jambria  Steel 
Go.  V.  McGoach  (D.  G.  1915)  225  Fed. 
278. 

11.  Direct  tax  under  former  law.— 
The  act  of  congress  providing  for  the 
refunding  of  the  federal  direct  tax  con- 
templates that  it  shall  be  refunded  to 
the  person  on  whose  property  the  tax 
was  collected,  and  not  necessarily  to 
the  person  who  paid  the  tax.  Herbert 
V.  Harbert  (Tex.  Giv.  App.  1894)  28 
S.  W.  250. 

12.  Rights  of  surety  on  distiller's 
bondw— The  commissioner  of  internal 
revenue  has  no  authority  to  refund  to 
a  surety  on  a  distiller's  bond,  who  has 
paid  a  judgment  recovered  against  him 
thereon,  the  amount  of  such  judgment, 
when  the  commissioner  finds  that  the 
tax  upon  which  this  recovery  was  had 
was  not  illegally  assessed,  but  was 
justly  due  from  the  distiller,  and  the 
only  claim  for  refund  is  founded  on  the 
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allegation  that  the  surety  was  not  lia- 
ble therefor  on  his  bond.  Seat  v.  U.  S. 
(1883)   18  Ct  CL  458. 

Where  an  assessment  is  made  against 
a  distiller,  and  paid  by  a  surety  on  his 
bond,  and  the  distiller  obtains  an  al- 
lowance for  repayment  on  the  ground 
that  the  assessment  was  erroneous, 
and  such  distiller,  after  the  issue  of 
a  warrant  which  was  delivered  to  such 
surety  for  delivery  to  his  principal,  has 
removed  to  parts  unknown,  preventing 
the  collection  of  the  warrant,  the  sure- 
ty, being  ultimately  entitled  to  the 
amount,  may  recover  it  from  the  gov- 
ernment. Shwarz  y.  U.  S.  (1900)  35 
Ct  CI.  303. 

Where  the  government  has  received 
money  from  a  surety,  his  right  to  re- 
cover it  back  as  money  had  and  re- 
ceived arises,  if  it  be  determined  that 
it  was  paid  on  an  erroneous  assess- 
ment   Id. 

13.  Practice  and  procedure  in  gen- 
eral.^—Where  the  authority  is  in  the 
commissioner  of  internal  revenue  to 
refund  a  tax  in  his  discretion,  errors 
in  the  mere  forms  of  procedure  are 
wholly  immaterial,  not  being  within  the 
control  of  the  applicant.  Woolner  ▼. 
U.  S.  (1877)  13  Ct  CI.  355. 

The  uniform  practice  of  the  commis- 
sioner of  internal  revenue  and  the  sec- 
retary of  the  treasury  in  proper  cases 
to  make  allowances  of  refund  to  cre^; 
itors  who  recover  judgments  against 
collectors  for  taxes  illegally  assessed 
or  collected,  and  not  to  require  the  col- 
lectors first  to  pay  such  judgments  and 
then  apply  themselves  for  refund,  is 
reasonable  and  proper,  and  ought  to 
be  upheld.  Nixon  v.  U.  S.  (1883)  18 
Ct  CL  448. 

14.  When  appeal  lies  to  commission- 
er.^—From  any  assessment  or  collec- 
tion growing  out  of  the  regauging  of 
spirits,  an  appeal  lies  to  the  commis- 
sioner of  internal  revenue  under  this 
section.  Corning  &  Co.  v.  U.  S.  (1899) 
34  Ct  CI.  271. 

In  any  assessment  or  collection  grow- 
ing out  of  the  regauging  of  spirits  an 
appeal  lies  to  the  commissioner.     Id. 

15.  Presentation  of  appeal  or  claim. 

— See,  also,  note  under  §  5951,  post 

The  lodging  of  an  appeal  made  out  in 
due  form  with  the  ptoper  collector  for 
transmission  to  the  commissioner  in 
the  usual  course  of  business  under  the 
requirements  of  the  regulations  of  the 
secretary  of  the  treasury  held  in  legal 
effect  a  presentation.  U.  S.  v.  Real 
Estate  Sav.  Bank  (1881)  104  U.  S. 
728,  734,  26  L.  Ed.  908. 

A  written  application  to  the  commis- 
sioner to  refund,  though  it  might  be 
sufficient  to  justify  favorable  action  by 
him  under  this  section,  was  not  equiva- 
lent to  an  appeal  from  an  adverse  de- 
cision of  the  collector  essential  to  the 
maintenance  of  a  suit  under  sections 
5949,  5951,  post    C)iesebrough  v.  U.  S. 
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(1904)  24  Sup.  Ct  262,  265,  ld2  U.  S. 
253,  48  L.  Ed.  432. 

The  filing  of  the  claim  for  draw- 
back or  rebate  under  Act  April  12, 
1902,  c  500,  §  4,  with  the  coUector 
of  internal  revenue  held  in  legal  effect 
a  presentation  of  it  to  the  commission- 
er. U.  S.  V.  Hyams  (1906)  146  Fed. 
15,  76  C.  C.  A.  523. 

It  is  immaterial  whether  the  applica- 
tion to  the  commissioner  be  made  by 
the  collector  against  whom  a  judgment 
has  been  recovered  or  by  the  judgment 
creditor.  Frerichs  v.  U.  S.  (1886)  21 
Ct.  CL  16. 

If  a  claim  for  "refunding  taxes  il- 
legally collected"  is  brought  before  the 
commissioner  of  internal  revenue  by 
a  statement  from  the  comptroller  with- 
in the  time  prescribed  by  law,  and  he 
attaches  to  it  a  regular  printed  blank 
and  acts  upon  it,  it  is  a  sufficient  pres- 
entation to  confer  jurisdiction  upon 
him.  Wayne  v.  U.  S.  (1891)  26  Ct 
CL  274. 

16.  Treasury  regulations.  — Regula- 
tion 3  prescribed  by  the  secretary  of 
the  treasury  requires  the  commission- 
er, after  hearing  an  appeal,  to  make  a 
formal  certificate  of  his  decision,  with 
the  amount  in  writing  which  should  be 
refunded;  regulation  4  requires  the  en- 
try of  the  decision  in  a  docket;  tegn- 
lation  5  requires  a  weekly  transmis- 
sion of  the  list  of  awards,  with  the 
vouchers,  to  the  first  comptroller  of 
the  treasury;  and  regulation  7  re- 
quires the  transmission  of  the  case, 
with  the  evidence  in  support  of  it,  to 
the  secretary  of  the  treasury,  for  his 
consideration  and  advisement,  before 
final  decision  of  an  appeal  involv- 
ing over  $250.  Held,  that  the  ex- 
amination and  allowance  of  a  daim 
exceeding  $250  by  the  commissioner 
without  complying  with  regulations  3, 
4,  and  5,  and  the  subsequent  transmis- 
sion of  the  claim  to  the  secretary  of 
the  treasury  for  his  consideration  and 
advisement,  did  not  constitute  a  final 
award  by  the  commissioner,  which  was 
binding  on  the  government  Stotes- 
bury  v.  U.  S.  (1892)  13  Sup.  Ct  1,  2. 
146  U.  S.  196,  36  L.  Ed.  940,  affirming 
(1888)  23  Ct  CL  285. 

The  fact  that  the  duty  of  determining 
whether  any,  and,  if  so,  how  much, 
should  be  returned  to  claimants,  was 
committed  to  the  commissioner  did  not 
take  the  revising  power  from  a  secre- 
tary or  prevent  his  regulations  from 
determining  the  procedure  to  be  fol- 
lowed by  the  commissioner  in  hearing 
and  deciding  on  claims.     Id. 

The  regulations  made  by  the  Secre- 
tary of  the  Treasury  prescribing  the 
manner  in  which  appeals  for  the  re- 
fund of  taxes  shall  be  made  is  a  prop- 
er exercise  of  his  statutory  author!^. 
Real  Estate  Savings  Bank  of  Pitts- 
burgh V.  U.  S.  (1880)  16  Ct  CI.  335. 

A  treasury  regulation  which  requires 
the  commissioner  of  internal  revenue 
to  transmit  certain  claims,  before  thej 
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are  finally  decided,  to  the  secretary  of 
the  treasury,  "for  his  conisideration  and 
adyisement,"  is  not  repugnant  to  the 
statute.  Dupasseur  v.  U.  S.  (1883)  19 
Ct.  CI.  1. 

17.  Decisions  of  oommlssloner  ingen- 
eral^^The  commissioner  of  internal 
revenue,  when  considering  claims  for 
the  overpayment  of  taxes  or  a  refund 
of  a  tax  excessive  in  amount,  may  take 
all  the  facts  and  circumstances  into 
consideration,  and  will  act  upon  his 
own  judgment  and  discretion.  Wool- 
ner  v.  U.  S.  (1877)  13  Ct  CI.  355. 

The  decisions  of  the  commissioner 
concerning  a  refund  of  taxes  are  in  the 
nature  of  awards.  First  Nat.  BanlE  of 
Greencastle  v.  U.  S.  (1879)  15  Ot.  Ci 
225. 

When  the  commissioner  of  internal 
revenue  acts  beyond  his  jurisdiction  in 
making  an  allowance,  such  an  allow- 
ance is  without  force  or  effect,  and  no 
action  can  be  maintained  thereon. 
Seat  V.  U.  S.  (1883)  18  Ct  CI.  458. 

An  allowance  by  the  commissioner,  as 
a  refund,  of  taxes  illegally  collected, 
when  approved  by  the  secretary  of  the 
treasury,  Is  an  award  upon  which  an 
action  may  be  maintained  in  the  court 
of  claims.  City  of  Louisville  v.  U.  S. 
(1896)  31  Ct  CI.  1. 

An  allowance  by  the  commissioner 
as  a  refund  of  taxes  illegally  collected, 
duly  approved  by  the  secretary  of  the 
treasury,  is  an  award  upon  which  an 
action  may  be  maintained;  it  is  con- 
clusive unless  impeached,  and  the  bur- 
den of  impeaching  it  is  upon  the  de- 
fendants.    Id. 

Where  the  allowance  of  a  claim  by 
the  commissioner  of  internal  revenue 
for  the  refund  of  a  tax  illegally  col- 
lected is  rejected  by  the  commissioner, 
a  judicial  remedy-  is  given  the  party 
by  an  action  against  the  commission- 
er. Edison  Electric  Illuminating  Co. 
V.  U.  S.   (1903)  38  Ct  CI.  208. 

An  allowance  by  the  Commissioner 
for  the  refund  of  a  tax  Illegally  col- 
lected is  not  the  simple  passing  of  an 
ordinary  claim  by  an  ordinary  account- 
ing officer,  but  an  award  upon  which 
an  action  may  be  brought,  and  which 
is  conclusive  unless  impeached  for 
fraud  or  mistake.     Id. 

18.  Commisslonor's  certlflcate.— It  is 
immaterial  whether  the  commissioner's 
certificate  be  in  form  under  this  section, 
so  long  as  it  represents  a  case  where  he 
is  authorized  to  refund  and  the  amount 
which  the  party  is  entitled  to  have  re- 
funded. Kaufman  v.  U.  S.  (1875)  11 
Ct.  CI.  659. 

The  commissioner's  certificate  allow- 
ing a  claim  for  "damages  and  costs  re- 
covered" against  a  revenue  officer  is  not 
invalidated  because  the  claim  is  styled 
therein  as  one  "for  the  refunding  of 
taxes  erroneously  assessed."  Dunne- 
gan  V.  U.  S.  (1881)  17  Ct.  CI.  247. 

19.  Concluslvoness  or  finality  of  deci- 
sion^—See,  also,  note  under  S  5951, 
post 


An  allowance  by  the  commissioners  of 
internal  revenue  for  an  excess  of  stamp 
tax  paid  by  a  brewer  on  his  business  is 
conclusive,  unless  impeached  in  some 
proper  form  by  the  United  States.  U. 
S.  V.  Kaufman  (1877)  96  U.  S.  567,  24 
L.  Ed.  792. 

Where  the  conimissioner  of  internal 
revenue,  in  a  case  within  the  scope  of 
his  authority  and  jurisdiction,  has  or- 
dered a  refund  of  an  overpaid  tax,  a 
court  cannot  inquire  as  to  the  sufficien- 
cy of  the  evidence  before  him.  Woolner 
V.  U.  S.  (1877)  13  Ct  CI.  355. 

An  award  of  the  commissioner  can- 
not be  impeached  for  error  in  the  deter- 
mination of  any  fact  which  it  is  his 
duty  to  determine.  Whether  the  claim 
was  presented  to  him  in  due  time  is  such 
a  fact  First  Nat.  Bank  of  Greencastle 
V.  U.  S.  (1879)  15  Ct  CI.  225. 

An  award  or  refund  of  the  commission 
may  be  impeached  for  fraud,  want  of  ju- 
risdiction, mistake  apparent  upon  the 
face  of  his  certificate,  or  for  such  ir- 
regularities as  would  avoid  an  award. 
Id. 

When  the  commissioner  makes  and 
certifies  to  an  allowance,  the  liability  of 
the  government  is  fixed,  and  the  claim- 
ant is  not  obliged  to  follow  the  award 
through  the  treasury,  nor  to  satisfy 
other  officials  of  its  correctness.     Id. 

Although  the  comptroller  of  the 
treasury  must  sign  a  warrant  for  the 
payment  of  a  refund  allowed  by  the 
Commissioner,  neither  he  nor  any  ac- 
counting officer  has  authority  to  review 
the   commissioner's  decision.     Id. 

An  allowance  by  the  commissioner  of 
internal  revenue  can  be  impeached  only 
for  fraud  or  mistake.  It  may  be  im- 
peached for  want  of  jurisdiction  in  the 
commissioner  to  act  upon  the  applica- 
tion therefor,  but  it  cannot  be  impeach- 
ed for  a  mistake  of  judgment  or  discre- 
tion when  the  commissioner  acts  with- 
in the  scope  of  his  authority.  Nixon  v. 
U.  S.  (1883)  18  Ct  CI.  448. 

The  law  plainly  imposes  upon  the 
commissioner  the  duty  of  deciding 
whether  a  tax  has  been  erroneohsly  or 
illegally  assessed  and  whether  it  should 
be  refunded,  and  neither  the  accounting 
officers  nor  the  courts  can  review  the 
evidence  and  say  that  it  is  insufficient. 
Sybrandt  v.  U.  S.  (1884)  19  Ct  a.  461. 

The  decision  of  the  commissioner  of 
internal  revenue  (after  advisement  with 
the  secretary  of  the  treasury)  that 
there  was  probable  cause  for  a  seiz- 
ure is  final,  and  cannot  be  reviewed  by 
the  accounting  officers.  Frerichs  v.  U. 
S.  (1886)  21  Ct  CI.  16. 

An  award  of  the  commissioner  of  in- 
ternal revenue  for  the  refund  of  a  tax 
illegally  assessed  cannot  become  final 
and  irrevocable  before  it  has  passed 
out  of  his  control  by  being  transmitted 
•to  the  first  comptroller.  Stotesbury  v. 
U.  S.  (1888)  23  Ct  CI.  285. 

An  allowance  by  the  commissioner  as 
a  refund  of  taxes  illegally  collected  is 
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conclusive  unless  impeached.  City  of 
Louisville  v.  U.  S.  (1805)  31  Ct  CI.  1. 

The  commissioner's  decision  is  finaL 
Dugan  V.  U.  S.  (1899)  34  Ct  CI.  458. 

An  allowance  by  the  commissioner  of 
internal  revenue  for  the  refund  of  a  tax 
illegally  collected  is  not  the  simple 
passing  of  an  ordinary  claim  by  an  ordi- 
nary accounting  officer,  but  an  award  on 
which  an  action  may  be  brought,  and 
which  is  conclusive  unless  impeached 
for  fraud  or  mistake.  Edison  Electric 
Illuminating  Co.  v.  U.  S.  (1903)  38  Ct 
CI.  208. 

Where  a  decision  of  the  commissioner 
rests  entirely  upon  his  construction  of 
a  statute  it  is  not  final;  and,  if  adverse 
to  the  claimant,  the  court  of  claims 
has  jurisdiction  of  the  case.  American 
West  Indies  Trading  Co.  v.  XJ.  S.  (1910) 
45  Ct  CL  488. 

20.  Reopening  and  re-examining  re- 
fund allowed  and  paid.^Act  Feb.  25, 
1893,  requires  the  commissioner  to  au- 
dit and  adjust  the  claim  of  the  city  of 
Louisville  "for  internal  revenue  taxes 
collected  on  railroad  dividends  on  stock, 
and  on  interest  on  railroad  bonds, 
•  •  •  to  the  extent  that  such  taxes 
were  deducted  from  any  dividends  or 
interest  due  and  payable,"  and  directs 
that  the  amounts, ,  when  ascertained, 
If  "not  heretofore  refunded,  shall  be 
paid  out  of  the  permanent  annual  ap- 
propriation.*' Held  not  to  authorize 
reopening  and  re-examining  a  refund 
previously  allowed  by  the  commissioner, 
and  paid  under  a  special  appropriation 
by  congress.  City  of  Louisville  v.  U.  S. 
(1896)  31  Ct  CI.  1. 

21.  Set-off  of  claim.— See,  also,  notes 
under  §  5951,  post. 

A  claim  for  internal  revenue  taxes 
paid,  which  has  not  been  presented  to 
the  accounting  officers  of  the  treasury 
and  disallowed,  cannot  be  set  off  in  an 
action  by  the  United  States  for  other 
internal  revenue  taxes.  Western  Union 
R.  Co.  V.  U.  S.  (1879)  101  U.  S.  643, 
548,  25  L.  Ed.  1008. 

22.  Right  of  action  to  recover  tax 
paid.— The  court  has  no  power  to  allow 
an  abatement  of  tax  to  a  distiller  from 
the  loss  of  mash  by  the  bursting  of  a 
fermenting  tub.  Turner  v.  Williams 
(C.  C.  1873)  Fed.  Cas.  No.  14,265. 

The  collector  having  assessed  and 
collected  an  additional  tax  of  6  cents 
per  pound  under  the  War  Revenue  Act 
of  1898  on  tobacco  while  it  still  re- 
mained in  the  fnctoiy,  whereas  it  was 
not  subject  to  the  payment  of  any  tax 
until  its  removal  for  consumption  or 
sale,  his  action  amounted  to  a  finding  of 
the  jurisdictional  fact  that  it  had  been 
removed  and  was  being  held  for  sale, 
which,  as  against  the  government,  fixed 
its  status  for  taxation  under  the  act, 
and  rendered  the  collection  of  any  adn 
ditional  tax  above  3  cents  per  pound  il- 
legal, and  such  excess  recoverable  by 
the  taxpayer.    Robards  Tobacco  Co.  v. 
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Franks  (O.  0. 1900)  103  Fed.  276,  judg- 
ment affirmed  Franks  v.  Robards  To- 
bacco Co.  (1901)  112  Fed.  784,  50  0.  a 
A.  527. 

A  manufacturer  of  surgical  supplies, 
which  purchased  internal  revenoe 
stamps  from  time  to  time  under  protest 
for  use  on  articles  made  and  sold  by  it, 
may  maintain  different  actions  against 
successive  collectors  to  recover  the 
amounts  paid  to  each,  and  different  ac- 
tions against  the  same  collector,  when 
required  to  prevent  the  bar  of  limita- 
tions, or  when  they  relate  to  different 
classes  of  articles,  and  the  questions  in- 
volved may  be  different,  and  a  recovery 
in  one  such  suit  is  not  a  bar  to  the 
prosecution  of  the  others  pending, 
where  no  motion  has  been  made  to  con- 
solidate. Johnson  &  Johnson  v.  Her- 
old  (C.  C.  1907)  161  Fed.  593. 

No  suit  lay  at  common  law  on  an  im- 
plied assumpsit  to  recover  taxes  illegal- 
ly paid,  and  hence  an  action  to  recover 
such  taxes  could  only  be  maintained  un- 
der and  in  strict  pursuance  of  the  stat- 
utes authorizing  the  same.  Hastings  v. 
Herold  (C.  C.  1910)  184  Fed.  759. 

A  person  cannot  recover  from  an  ia- 
ternal  revenue  collector  taxes  paid 
which  were  in  fact  due  from  him  even 
though  the  manner  of  their  assessment 
or  collection  was  unauthorized.  Scha- 
fer  V.  Craft  (D.  C.  1906)  144  Fed.  907. 
judgment  affirmed  Craft  v.  Schafer 
(1907)  153  Fed.  175,  82  C.  O.  A.  349. 

Where  a  tax  is  paid  under  such  cir- 
cumstances that  the  terms  of  protest 
are  understood  and  sufficiently  express- 
ed to  be  brought  to  the  notice  of  the 
government,  and  where  the  levy  is  used 
merely  to  protect  the  government  offi- 
cer in  acting  under  the  statute,  an  ac- 
tion is  maintainable  to  recover  the  tai 
illegally  imposed.  Abrast  Realty  Co.  ▼. 
Maxwell  (D.  C.  1913)  206  Fed.  333. 

If  any  indistinguishable  or  inseparable 
part  or  proportion  of  an  assessment  for 
internal  revenue  is  illegal,  the  whole 
assessment  is  illegal.  There  is  no  suffi- 
cient consideration  for  the  payment  of 
the  money,  and  it  may  be  recovered. 
Hubbard  v.  Brainard  (1869)  35  Conn. 
563. 

23.  Enforcement  of  liability  to  rtfuad 
against  coliootor's  sncoessor.— Act  June 
13,  1898,  imposing  an  internal  revenue 
tax  on  certain  legacies,  required  the 
executor  to  sign  a  statement  to  the 
collector  and  to  pay  the  tax  to  him, 
and  section  30  gave  the  commissioner  of 
internal  revenue  control  of  the  assess- 
ment. Sections  5904  and  5905,  ante, 
require  the  collector  to  pay  the  tax  into 
the  treasury,  and  declare  that  on  the 
death  of  the  collector  all  lists  should 
be  transferred  to  his  successor;  and 
section  1594,  ante,  declares  that  an  ac- 
tion against  such  collector  should  not 
abate  by  his  death,  but  his  successor 
should  be  substituted  as  defendant 
Held  that,  where  the  collector  wrong- 
fully   received   an   inheritance  tax  on 
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bequests  which  were  not  taxable,  on 
his  death  the  liability  to  refund  was 
enforceable  against  his  successor  in  of- 
fice; it  being  the  duty  of  the  commis- 
sioner to  pay  any  judgment  rendered 
against  the  collector  as  provided  by 
this  section.  Armour  v.  Roberts  (O. 
C.  1907)  151  Fed.  846. 

24.  Liability  of  ollloer  for  trospass^- 
See,  also,  notes  under  i  1611,  ante,  and 
I  6362,  post. 

An  assessment  duly  certified  to  tho 
collector  by  the  assessor  in  the  ex- 
ercise of  the  latter's  jurisdiction  will 
protect  the  collector  from  personal 
liability  for  the  levy.  Brskine  y.  Hohn- 
bach  (1871)  81  U.  S.  (14  WaU.)  613, 
20  li.  Ed.  745. 

A  tax  collector  of  the  United  States 
cannot  revise  or  refuse  to  enforce  an 
assessment  regularly  made  by  the  as- 
sessor in  the  exercise  of  the  latter's 
jurisdiction;  his  duties  in  this  respect 
being  merely  ministerial*     Id. 

Trespass  will  not  lie  against  a  col- 
lector of  internal  revenue  for  improp- 
erly seizing  and  carrying  away  goods 
forfeited,  if  he,  as  such  collector,  had 
good  cause  to  beUeve,  and  did  believe, 
that  the  owner  was  attempting  to  sell 
the  goods  to  avoid  the  payment  of  the 
internal  revenue  duties  imposed  there- 
on. Averill  Y.  Smith  (1872)  84  U.  S. 
(17  Wall.)  82,  21  L.  Ed.  613. 

Proof  of  probable  cause,  shown  by 
the  certificate  of  the  district  court,  is 
a  good  defense  to  an  action  of  tres- 
pass brought  by  the  claimant  against 
a  collector  of  internal  revenue  who 
seized  the  property  for  forfeiture.    Id. 

The  fact  that,  after  a  decree  dis- 
charging property  seized  for  forfeiture 
by  an  internal  revenue  collector,  the 
collector  neglected  to  return  the  prop- 
erty, does  not  make  him  a  trespasser 
ab  initio,  where  the  property  was  taken 
oat  of  his  possession  by  process  is- 
sued by  the  district  court  and  remain- 
ed in  the  custody  of  the  marshal.    Id. 

A  mere  failure  by  an  internal  revenue 
collector  to  return  property  seized  for 
forfeiture  after  the  rendition  of  a  de- 
cree directing  its  discharge  will  not 
amount  to  such  an  abuse  of  authority 
as  will  render  him  a  trespasser  ab  ini- 
tio.    Id. 

The  doctrine  that  a  ministerial  offi- 
cer will  be  protected  in  the  enforcement 
of  process  regular  on  its  face,  issued 
by  an  officer  or  tribunal  possessing 
jurisdiction  over  the  subject-matter, 
and  having  the  power  to  issue  process 
for  the  enforcement  of  its  judgment, 
applies  to  a  collector  of  internal  reve- 
nue in  enforcing  against  a  distiller  an 
assessment  for  taxes,  regular  on  its 
face,  made  by  the '  commissioner  of 
internal  revenue  and  duly  certified  to 
the  collector,  though  such  assessment 
may  in  fact  have  been  invalid.  Hard- 
ing V.  Woodcock  (1800)  11  Sup.  Ct 
6,  137  U.  S.  43,  34  L.  Ed.  580. 

An  internal  revenue  officer,  who,  un- 

6  U.S.OoMP.'ie-437 


der  color  of  his  office,  commits  a  tres- 
pass, is  liable  therefor;  such  cases  be- 
ing contemplated  by  the  internal  reve* 
nue  act  of  July  13,  1866.  Coblens  v. 
Abel  (C.  C.  1868)  Fed.  Gas.  No.  2,- 
026. 

25.  Recovery  of  interest.— Plaintiff 
having  paid  excessive  tax  and  having 
accepted  a  sum  appropriated  by  Con- 
gress for  repayment  (July  26,  .1886), 
assumpsit  against  the  collector  for  the 
sum  illegally  exacted,  with  interest, 
would  not  lie,  the  principal  sum  hav- 
ing been  paid,  and  the  action,  not  sound- 
ing in  damages,  could  not  be  maintain- 
ed for  the  interest  Stewart  v.  Barnes 
(1894)  14  Sup.  Ct  840,  850,  163  U. 
S.  456,  38  L.  Ed.  781. 

Where  an  internal  revenue  tax  on 
certain  legacies  was  illegally  exacted, 
interest  was  properly  allowed  on  the 
principal  of  the  tax  in  a  suit  to  re- 
cover the  same.  Herold  v.  Shanley 
(1906)  146  Fed.  20,  76  C.  O.  A.  478, 
affirming  judgment  Shanley  v.  Herold 
(G.  C.  1905)  141  Fed.  423. 

Certain  parties  became  entitled  to  a 
judgment  against  an  internal  revenue 
collector  for  the  cost  of  stamps  which 
he  had  illegally  compelled  them  to  use. 
Held,  that,  inasmuch  as  they  had  pur- 
chased the  revenue  stamps  in  large 
quantities  and  evidently  for  other  pur- 
poses than  that  of  paying  the  unlaw- 
ful tax,  they  were  entitled  to  inter- 
est only  from  the  date  of  their  de- 
mand. Treat  v.  Taylor  (1908)  166 
Fed.  1021,  91  C.  C.  A.  330,  affirming 
judgment  Taylor  v.  Treat  (C.  O.  1907) 
153  Fed.  666. 

A  suit  against  a  collector  to  recover 
a  tax  collected  is  not  in  form  against 
the  United  States,  and  hence  the  suc- 
cessful claimant  may  recover  interest 
Kinney  v.  Conant  (1909)  166  Fed.  720, 
92  C.  C.  A.  410,  certiorari  denied  (1909) 
29  Sup.  Ct  703,  214  U.  S.  626,  53  L. 
Ed.  1068. 

On  judgment  against  a  collector  of 
internal  revenue  for  taxes  unlawfully 
exacted  and  paid  under  protest,  inter- 
est was  properly  awarded.  Treat  v. 
Farmers*  Loan  &  Trust  Co.  (1911)  186 
Fed.  760,  108  C.  C.  A.  98,  affirming 
judgments  Central  Trust  Co.  of  New 
York  V.  Treat  (C.  C.  1909)  171  Fed. 
301,  and  Farmers'  Loan  &  Trust  Co. 
V.  Same  (C.  C.  1909)  Id.  302. 

By  analogy  to  this  section  interest 
should  not  be  allowed  ini  a  suit  to  re- 
cover customs  duties.  White  v.  Ar- 
thur (C.  C.  1882)  10  Fed.  80,  83. 

On  taxes  originally  paid  without  pro- 
test no  right  of  interest  was  given. 
Commissioners  of  the  Sinking  Fund 
V.  Buckner  (C.  C.  1891)  48  Fed.  633, 
538,  539. 

Where  there  was  such  delay  in  the 
prosecution  of  a  claim  for  the  repay- 
ment of  internal  revenue  taxes  alleged 
to  have  been  illegally  exacted  by  the 
collector  that  nearly  30  years  elaps- 
ed before  action  was  brought  thereon, 
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the  plalntiif  will  not  be  allowed  inter- 
eat  during  such  time,  but  he  ie  en- 
titled to  interest  on  the  principle  re- 
covered from  the  time  the  suit  was 
commenced.  Burrough  v.  Abel  (C.  C. 
1900>  105  Fed.  366. 

One  from  whom  internal  revenue  tax- 
es have  been  illegally  exacted,  and  who 
pays  the  same  under  threats  of  dis- 
traint, and  acts  promptly  in  prosecuting 
his  claim  for  their  recovery,  is  en- 
titled to  recover  interest  from  the  time 
of  their  payment  Pennsylvania  Co. 
for  Insurances  on  lives  and  Granting 
Annuities  v.  McClain  (C.  C.  1900)  105 
Fed.  367,  judgment  affirmed  McClain  v. 
Pennsylvania  Co.  for  Insurances  on 
lives  and  Granting  Annuities  (1901) 
108  Fed.  618,  47  C.  C.  A.  529. 

A  suit  against  a  collector  for  a  tax  il- 
legally exacted  held  not  one  against  the 
United  States,  so  as  to  preclude  recov- 
ery of  interest  Conant  v.  Kinney  (C. 
C.  1908)  162  Fed.  581,  affirmed  (1909) 
166  Fed.  720,  92  C.  C.  A.  410,  cer- 
tiorari denied  (1909)  29  Sup.  Ct  703, 
214  U.  S.  526,  53  L.  Ed.  1068. 

In  an  action  against  a  collector  of 
internal  revenue  to  recover  taxes  and 
penalties  paid  under  protest,  plaintiff, 
on  recovery,  is  entitled  to  interest  up 
to  the  entry  of  final  judgment,  unless 
an  appeal  is  taken,  when,  if  the  judg- 
ment is  affirmed,  interest  will  be  al- 
lowed up  to  the  date  of  judgment  on 
the  mandate  of  the  appellate  court 
unless  plaintiff  has  unduly  delayed  the 
presentation  of  his  claim.  Klock  Prod- 
uce Co.  v.  Hartson  (D.  C.  1914)  212 
Fed.  758. 

In  a  suit  to  recover  taxes  paid  un- 
der protest,  interest  is  recoverable, 
without  any  statute  to  that  effect 
State  Line  &  S.  R.  Co.  v.  Davis  (D. 
C.  1915)  228  Fed.  246. 

26.  Compromise  of  suits.— See,  also, 
§§  5952,  6375,  post,  and  notes  there- 
under. 

In  passing  on  cases  submitted  to  him 
for  compromise,  under  sections  5952, 
6375,  post,  the  secretary  of  the  treas- 
ury, while  he  is  not  at  liberty  to  act 
from  motives  merely  of  compassion  or 
charity,  may  consider,  not  only  the  pe- 
cuniary interests  of  the  government, 
but  take  into  view  general  considera- 
tions of  justice  and  equity  and  of  pub- 
lic poUcy.  (1881)  17  Op.  Atty.  Gen. 
213. 

The  power  given  the  Secretary  of  the 
Treasury  by  section  5052,  post,  to 
compromise  cases  arising  under  the  in- 
ternal revenue  laws,  extends  only  to 
suits  commenced  by  the  government  to 
recover  taxes,  while  the  ampler  power 
of  compromise  given  him  by  section 
6375,  post,  is  limited  to  claims  in  favor 
of  the  United  States.  (1901)  23  Op. 
Atty.  Gen.  507. 

The  Secretary  of  the  Treasury  has  no 
power  to  compromise  a  suit  brought 
against  a  collector  of  internal  revenue 
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for  the  recovery  of  taxes  claimed  to 
have  been  illegally  collected.  .Id. 

Except  as  modified  by  sections  5952 
and  6375,  post,  the  power  to  determine 
whether  a  compromise  should  be  made 
of  pending  litigation  would  seem  to  rest 
with  the  attorney-general,  such  suits 
being  necessarily  under  his  control  and 
subject  to  his  direction.     Id. 

27.  Jurisdiction  ef  sults^— Suits  to  re- 
cover money  illegally  exacted  as  inter- 
nal revenue  taxes  cannot,  under  exist- 
ing laws,  be  commenced  in  the  arcuit 
courts,  except  where  the  taxpayer  and 
the  officer  are  dtizens  of  different 
states.  Collector  of  Internal  Revenue 
V.  Hubbard  (1870)  79  U.  S.  (12  Wall) 
1,  20  L.  Ed.  272. 

The  court  of  claims  held  to  have  ju- 
risdiction of  suits  on  claims  for  taxes 
and  penalties.  U.  S.  v.  Real  Estate 
Sav.  Bank  (1881)  104  U.  S.  728,  732, 
26  L.  Ed.  908. 

R.  S.  §1  3220,  3226-3228,  this  section, 
and  sections  6949-5951,  post,  held  not 
inconsistent  with  Tucker  Act  Biarch  3, 
1887  (ante,  §  991  [20]),  and  hence  a 
federal  district  court  had  jurisdiction 
of  an  action  against  the  United  States 
to  recover  money  paid  on  an  errone- 
ous internal  revenue  assessment.  U. 
S.  V.  Finch  (1912)  201  Fed.  95,  115 
C.  C.  A.  433. 

Until  the  officer  exercises  his  power 
and  decides  in  favor  of  a  claim,  no 
court  has  jurisdiction  of  it;  when  a 
claim  is  allowed  and  certified,  a  new 
cause  of  action  arises  by  implied  con- 
tract upon  the  award  or  allowance. 
First  Nat  Bank  of  Greencastle  v.  U. 
S.  (1879)  15  Ct  CI.  225. 

28.  Time  to  sue  to  recover  taxes 
baek^See,  also,  M  5949,  5950,  and 
notes  thereunder. 

Under  this  dection  and  sections  5949> 
6951,  post,  a  corporate  excise  tax  il- 
legally collected  could  not  be  recovered 
back,  where  suit  was  not  brought  within 
two  years.  Public  Service  Ry.  Co.  v. 
Herold  (D.  C.  1915)  219  Fed.  301. 

Under  this  section  and  sections  594&- 
6951,  post,  suit  to  recover  corporate 
excise  tax  illegally  collected  could  not 
be  maintained  more  than  two  years  aft- 
er payment,  though  the  claim  was  pre- 
sented to  and  rejected  by  the  com- 
missioner of  internal  revenue  after  the 
expiration  of  the  two  years.    Id. 

29.  Parties  and  process.— Rev.  St 
Mo.  1809.  §  542  [Ann.  St.  1906.  pp.  581, 
583.  745],  provides  that  all  parties  hav- 
ing an  interest  in  the  object  of  an  actioD 
may  be  joined  as  plaintiff.  Section  544 
declares  that  both  as  to  actions  at  law 
and  in  equity  parties  united  in  interest 
must  join,  and  if  one  refuses  he  may  he 
made  a  defendant;  and  section  767 
provides  that  judgment  may  be  pven 
for  or  against  any  one  or  more  pto* 
tiffs  or  defendants,  and  the  judpnent 
will  determine  the  respective  rights  oi 
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the  parties.  Held  that,  where  an  inter- 
nal revenue  tax  was  wrongfully  assess- 
ed against  three  cestuis  que  trust  under 
a  will  and  was  jointly  paid  under  pro- 
test by  the  trustees,  such  trustees  and 
beneficiaries  were  entitled  to  join  in  a 
single  suit  against  the  internal  revenue 
collector  to  recover  the  same.  Armour 
V.  Roberts  (C.  C.  1907)  151  Fed.  846. 
"Where,  in  an  action  to  recover  oleo- 
margarine taxes  paid  under  protest  in- 
to the  hands  of  a  deputy  collector  of  in- 
ternal revenue  and  by  him  deposited  to 
the  credit  of  the  treasurer  of  the  United 
States,  the  summons  was  issued  against 
the  collector  individually,  but  the  de- 
mand claimed  was  for  moneys  paid  into 
his  office  as  collector  of  internal  rev- 
enue, and  a  petition  for  removal  of  the 
cause  to  the  federal  court  alleged  that 
defendant,  acting  as  internal  revenue 
collector  under  and  by  authority  of  the 
acts  of  Congress  relating  to  the  manu- 
facture and  sale  of  oleomargarine,  col- 
lected the  moneys  in  question,  and  the 
case  was  tried  on  the  theory  that  the 
moneys  were  received  by  defendant  as 
such,  and  it  was  admitted  at  the  trial 
that  defendant  made  the  assessment  and 
sent  it  to  his  deputy  for  collection,  the 
summons  would  be  considered  as  amend- 
ed, so  that  it  would  be  directed  to'  de- 
fendant in  his  official  capacity,  or  other- 
wise, as  might  be  necessary.  Hastings 
V.  Herold  (C.  C.  1910)  184  Fed.  759. 

30.  Pleading.— The  rule  that  justifica- 
tion of  an  alleged  trespass,  to  avail, 
must  be  pleaded,  does  not  apply  in  an 
action  against  a  collector  of  internal 
revenue  for  the  alleged  wrongful  seiz- 
ure of  a  distiller's  property,  where  the 
declaration  itself  shows  that  the  col- 
lector acted  in  his  official  capacity,  and 
in  conformity  with  law,  in  making  the 
seizure.  Harding  v.  Woodcock  (1890) 
11  Sup.  Ot  6,  137  U.  S.  43,  34  L.  Ed. 
580. 

In  a  complaint  against  a  collector  of 
ii^temal  revenue  to  recover  the  amount 
of  taxes  exacted  by  him  from  plaintiffs, 
who  were  shipping  agents,  as  due,  under 
the  war  revenue  act,  on  copies  of  char- 
ter parties  in  their  possession,  and  al- 
leged by  them  to  have  been  obtained 
for  the  Information  of  themselves  and 
their  customers,  an  allegation  that 
'^plaintiffs'  said  firm  were  strangers  to 
said  charter  parties  and  the  matter  to 
which  the  same  related"  is  not  sufficient 
to  show  that  plaintiffs  were  not  agents 
or  representatives  of  one  or  the  other 
of  the  parties  to  such  instruments,  and 
properly  chargeable  with  the  tax. 
Simpson  v.  Treat  (C.  C.  1904)  126  Fed. 
1003. 

A  statement  of  claim  in  a  suit  against 
a  collector  to  recover  internal  revenue 
taxes  assessed  and  collected  from  plain- 
tiff as  a  broker  under  War  Revenue 
Act  June  13,  1898,  c.  448,  §  1,  30  Stat. 
448,  as  amended  by  Act  March  2,  1901, 
c.  806,  §  1,  31  Stat.  938,  on  the  ground 
that  plaintiff  was  not  subject  to  such 
taxes,  should  set  out  the  transactions 


on  account  of  which  they  were  assessed. 
Haight  &  Freese  Co.  ▼.  McGoach  (O. 
C.  1905)  135  Fed,  894. 

31.  Evidence.— In  a  suit  against  a 
revenue  collector  to  recover  taxes,  the 
burden  is  6n  the  plaintiff  to  show  that 
the  collector  ex  sequo  et  bono  is  bound 
to  refund  the  amount  which  he  has  paid. 
Bailey  v.  New  York  Cent.  R.  Co.  (1874) 
89  U.  S,  (22  Wall.)  604,  22  L.  Ed.  840. 

A  railroad  company  issued  certificates 
entitling  each  stockholder  to  80  per 
cent  of  his  stock,  payable  ratably  out 
of  future  earnings,  with  dividends  there- 
on at  the  same  rates  and  times  as  cap- 
ital stock,  and  convertible  into  stock, 
at  the  option  of  the  company,  whenever 
authorized  to  sufficiently  increase  its 
capitaL  At  a  former  hearing,  it  was 
held  that,  while  these  certificates  con- 
stituted a  scrip  dividend,  and  were  sub- 
ject to  the  5  per  cent,  income  tax  im- 
posed by  Internal  Revenue  Act  1864,  S 
122  (13  Stat.  284),  still,  as  they  repre- 
sented earnings  expended  in  the  im- 
provement, construction,  and  equipment 
of  the  road  through  a  period  of  15 
years,  during  only  6  of  which  the  in- 
come tax  was  in  force,  the  amount  sub- 
ject thereto  was  properly  reduced  to 
six-fifteenths  of  their  total.  The  com- 
pany paid  under  protest,  and  brought 
action  to  recover  the  amount  as  illegal- 
ly exacted.  Held,  that  it  was  compe- 
tent for  plaintiff  to  show  just  how  much 
of  the  sums  represented  by  the  certifi- 
cates had  been  expended  for  construc- 
tion and  improvement  during  the  six 
years  covered  by  the  tax,  and  had  not 
already  been  assessed  for  taxation  as 
profits  carried  to  construction  or  other 
account.  Bailey  v.  New  York  Cent  & 
H.  R.  R.  Co.  (1882)  106  U.  S.  109,  1 
Sup.  Ct  62,  27  L,  Ed.  81. 

In  a  suit  to  recover  back  taxes  paid 
on  a  reassessment,  for  error  in  the  first 
assessment,  the  record  of  reassessment 
is  not  evidence  of  the  error.  Barker  v. 
White  (C.  C.  1874)  Fed.  Cas.  No.  996. 

Where  it  appears  that  some  of  the 
boxes  of  matches  in  a  lot  contained  an 
excessive  number,  the  burden  is  put  up- 
on the  manufacturer  to  show  what  box- 
es did  not  overrun  the  number.  Schmitt 
V.  Trowbridge  (D.  O.  1878)  Fed.  Cas. 
No.  12,468. 

In  an  action  to  recover  a  special  tax 
assessed  against  and  collected  from 
plaintiff  as  a  dealer  in  oleomargarine, 
on  the  ground  that  it  was  based  on  an 
erroneous  finding  that  he  sold  oleomar- 
garine colored  to  resemble  butter,  and 
was  therefore  excessive,  the  burden  of 
proof  to  establish  such  contention  rests 
upon  the  plaintiff.  Schafer  v.  Craft  (D. 
C.  1906)  144  Fed.  907,  judgment  affirm- 
ed Craft  V.  Schafer  (1907)  153  Fed. 
175,  82  C.  C.  A.  349. 

32.  Question  for  Jury.— Whether  or 
not  a  regulation  of  the  commissioner  of 
internal  revenue,  made  in  pursuance 
of  Oleomargarine  Act  May  9,  1902,  | 
4,  post,  i  6233  et  seq.,  has  the  force  of 
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law  as  a  conclusive  determination  of  the 
fact,  it  furmshes  a  working  rule  for  the 
guidance  of  officers  and  the  information 
of  manufacturers,  and  on  the  trial  of 
an  action  by  a  manufacturer  to  recover 
taxes  exacted  on  butter  claimed  to  con- 
tain more  than  16  per  cent,  of  water 
the  submission  to  the  jury  of  the  ques- 
tion whether  such  a  percentage  of  wa- 
ter was  "abnormal"  was  not  an  error 
of  which  the  plaintiff  could  complain. 
Coopersville  Co-operative  Creamery  Co. 
V.  Lemon  (1908)  163  Fed.  145,  89  O. 
C.  A.  595. 

33.  Costs.^— By  analogy,  costs  should 
be  allowed  in  a  suit  to  recover  cus- 
toms duties  under  Act  June  10,  1890. 
U.  S.  V.  Davis  (1893)  54  Fed.  147,  157, 
4  C.  C.  A.  251. 

Costs  held  to  be  recoverable  against 
a  collector  in  a  suit  against  him,  remov- 
ed from  a  state  court  to  the  federal 
court  De  Bary  v.  Carter  (1900)  102 
Fed.  130,  131,  42  0.  C.  A.  209. 

On  judgment  against  a  collector  of  In- 
ternal revenue  for  taxes  paid  under  pro- 
test, costs  incurred  before  judgment 
and  before  any  certificate  of  probable 
cause  was  granted  were  properly  award- 
ed against  him.  Treat  v.  Farmers' 
Loan  &  Trust  Co.  (1911)  185  Fed.  760, 
108  C.  C.  A.  98,  affirming  judgments 
Central  Trust  Co.  of  New  York  v.  Treat 
(C.  C.  1909)  171  Fed.  301,  and  Farm- 
ers* Loan  &  Trust  Co.  v.  Same  (O  C 
1909)  171  Fed.  302. 

34.  Review.— A  judgment  dismissing 
an  action  by  a  legatee  against  the  Unit- 
ed States  to  recover  an  alleged  illegal 
tax  where  the  statute  is  held  constitu- 
tional, but  on  a  proper  construction 
thereof  is  held  not  to  justify  the  imposi- 
tion of  the  whole  amount  collected,  will 
be  reversed,  though  in  another  action 
the  executor  has  established  his  right 
to  recover  the  excess  from  the  internal 
revenue  collector,  in  order  that  the  dis- 
missal may  not  embarrass  plalntiflTs 
right  to  indemnity  from  the  executor. 
Sherman  v.  U.  S.  (1900)  20  Sup.  Ct 
779,  780,  178  U.  S.  150,  44  L.  Ed.  1014. 

In  an  action  to  recover  the  amount 
of  internal  revenue  taxes  which  plaintiff 
was  required  to  pay  as  a  brewer  and 
for  beer  stamps,  tried  by  stipulation 
without  a  jury,  it  was  stipulated  that 
plaintiff  manufactured  a  beverage  from 
ingredients  and  in  a  manner  stated,  but 
it  was  a  disputed  question,  upon 
which  testimony  was  taken,  wheth- 
er such  beverage  was  a  "fermented  liq- 
uor manufactured  from  malt,  wholly  or 
in  part,  or  from  any  substitute  there- 
for," within  the  meaning  of  section 
5971,  post,  which  rendered  plaintiff  lia- 
ble for  special  tax  as  a  brewer,  and 
which  was  subject  to  tax  under  section 
6143,  post.  Held,  that  requests  to  the 
court  to  hold  as  propositions  of  law  on 
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the  facts  stipulated  that  plaintiff  was 
not  a  brewer,  and  the  beverage  was  not 
subject  to  tax  under  the  statute,  con- 
ceding the  practice  of  requiring  findings 
upon  propositions  of  law  in  such  cases 
to  be  permissible,  Involved  a  finding  of 
the  disputed  question  of  fact  whether 
the  beverage  was  a  fermented  liquor, 
and,  as  such  requests  were  not  based 
on  all  the  evidence,  so  as  to  be  treated 
as  a  motion  for  judgment  as  matter  of 
law  on  the  entire  case,  the  ruling  of  the 
court  thereon  was  not  reviewable  on  a 
writ  of  error.  Davis  v.  Daugherty 
(3901)  105  Fed.  769,  45  C.  C.  A.  39. 

35k  Payment  of  Judgment  against  of- 
ficer.—Under  this  section  an  officer  ap- 
plied to  the  commissioner  for  payment 
of  a  judgment,  who,  with  the  approval 
of  the  secretary  of  the  treasury,  allow- 
ed the  claim,  and  certified  it  for  pay- 
ment to  the  judgment  creditor,  "upon 
due  satisfaction  of  the  judgment." 
Held,  it  was  proper,  under  the  statute, 
to  make  the  payment  directly  to  the 
judgment  creditor,  on  satisfaction  of  the 
judgment  by  him,  when  it  appeared  that 
payment  had  not  been  made  by  the 
officer.  U.  S.  v.  Frerichs  (1888)  8  Sup. 
Ct  514,  124  U.  S.  315.  31  L.  Ed.  471. 

The  term  "repay"  in  the  statute  does 
not  Imply  that  the  officer  must  pay  the 
judgment  before  the  commissioner  can 
act.  The  statute  is  for  the  protection 
of  the  officer,  and  the  "damages  and 
costs  recovered"  against  him  may  be 
allowed  by  the  commissioner  directly  to 
the  judgment  creditor.  Dunnegan  v. 
U.  S.   (1881)  17  Ct  CI.  247. 

Where  application  for  refund  of  a  tax 
collected  is  rejected,  suit  may  be  main- 
tained on  an  allowance,  to  a  judgment 
creditor,  of  the  repayment  of  a  judg- 
ment against  the  collector  to  recover 
back  the  same  tax,  where  the  collector 
does  not  object  thereto  and  sets  up  no 
claim  himself.  Nixon  v.  U.  S.  (1883) 
18  Ct  CI.  448. 

36.  Rebate  of  taxes  on  tobacco  aid 
snuff.^See  notes  under  {  6174,  post 

Cited    without    definite    appllcaffon, 

Kings  County  Sav.  Inst  v.  Blair  (1886) 
6  Sup.  Ct  853.  355,  116  U.  S.  200,  29 
L.  Ed.  657;  Commissioners  of  Sinking 
Fund  of  Logan  County,  Ky.,  v.  U.  S. 
(1898)  18  Sup.  Ct  361,  169  U.  S.  255. 
42  L.  Ed.  737;  Spreckels  Sugar  Bef. 
Co.  V.  McClain  (1904)  24  Sup.  Ct  3T«, 
378,  192  U.  S.  397,  48  L.  Ed.  496; 
Christie-Street  Commission  Co.  v.  U.  S. 
(1905)  136  Fed.  326,  328,  329,  69  0.  C. 
A.  464;  U.  S.  v.  Shipley  (1912)  197  Fed. 
265,  116  C.  C.  A.  627;  Hicks  v.  James' 
Adm'x  (C.  C.  1882)  48  Fed.  542  (affirm- 
ed [1884]  4  Sup.  Ct  6,  110  U.  S.  2T2, 
28  L.  Ed.  144) ;  Commonwealth  Title 
Ins.  &  Tifust  Co.  V.  U.  S.  (1902)  87  Ct 
CL  532. 
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§  5945.  (R.  S.  §  3221,  as  amended,  Act  March  1,  1879,  c.  125,  §  6.) 
Taxes  on  spirits  accidentally  destroyed. 
The  Secretary  of  the  Treasury,  upon  the  production  to  him  of 
satisfactory  proof  of  the  actual  destruction  by  accidental  fire  or  other 
casualty,  and  without  any  fraud,  collusion,  or  negligence  of  the 
owner  thereof,  of  any  distilled  spirits,  while  the  same  remained  in 
the  custody  of  any  officer  of  internal  revenue  in  any  distillery  ware- 
house, or  bonded  warehouse  of  the  United  States  and  before  the 
tax  thereon  has  been  paid,  may  abate  the  amount  of  internal  taxes 
accruing  thereon,  and  may  cancel  any  warehouse  bond,  or  enter 
satisfaction  thereon,  in  whole  or  in  part,  as  the  case  may  be.  And 
if  such  taxes  have  been  collected  since  the  destruction  of  said  spirits, 
the  said  Secretary  shall  refund  the  same  to  the  owners  thereof  out 
of  any  moneys  in  the  Treasury  not  otherwise  appropriated.  And 
when  any  distilled  spirits  are  hereafter  destroyed  by  accidental  fire 
or  other  casualty,  without  any  fraud,  collusion,  or  negligence  of  the 
owner  thereof,  after  the  time  when  the  same  should  have  been  drawn 
off  by  the  ganger  and  placed  in  the  distillery-warehouse  provided  by 
law,  no  tax  shall  be  collected  on  such  spirits  so  destroyed,  or,  if 
collected,  it  shall  be  refunded  upon  the  production  of  satisfactory 
proof  that  the  spirits  were  destroyed  as  herein  specified. 

Act  May  27,  1872,  c.  218,  {  1,  17  Stat.  162.  Act  March  1,  1879,  c.  125,  §  6. 
20  Stat.  341. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding, 
at  the  end  of  the  section  as  originally  enacted,  the  provisions  beginning  with 
the  words,  "And  when  any  distilled  spirits  are  hereafter  destroyed,*'  otc,  to 
the  end  of  the  section  as  set  forth  here,  by  Act  March  1,  1879,  c  125,  J  6, 
cited  above. 

The  provisions  of  this  section  were  extended  to  grape  brandy  accidentally 
destroyed  while  stored  in  fortifying  room  on  winery  premises,  by  Act  June  7, 
1906,  c.  3046,  {  5,  post,  $  6121.     See,  also,  in  this  connection,  {  6114e,  post. 

Notes  of  Deolsions 

Bee  note  under  §  5947,  post. 

Construction  with  other  statatow— 
This  section  must  be  construed  togeth- 
er with  section  6034,  post,  as  parts  of 
the  same  statute.  U.  S.  v.  Peace 
(1893)  53  Fed.  999,  1001,  4  O.  0.  A. 
148. 

Loss  by  casualty  In  generaI.^An  ''un- 
avoidable casualty,"  within  this  section, 
is  an  event  or  accident  which  human 
prudence,  foresight,  and  sagacity  can- 
not prevent.  Crystal  Springs  Distil- 
lery Co.  V.  Cox  (1892)  49  Fed.  555,  1 
C.  C.  A.  365,  affirming  (C.  O.  1891)  47 
Fed.  693. 

Spirits  lost  after  seizure  by  an  inter- 
nal revenue  officer,  through  the  latter's 
mere  negligence,  were  not  lost  by  rea- 
son of  ''casualty,"  within  this  section. 
V.  S.  V.  Sisk  (1910)  176  Fed.  885,  100 
C.  C.  A.  355. 

The  secretary  of  the  treasury  has  ju- 
risdiction of  claims  for  refund  founded 
on  the  actual  destruction  by  casualty  of 
distilled  spirits  in  the  custody  of  an 
officer  of  internal  revenue,  and  his  deci- 
sion is  final  and  conclusive.  Hoffhelmer 
Bros.  V.  U.  S.  (1885)  20  Ct.  CI.  371. 

See,  also,  Thompson  v.  tJ.  S.  (1892) 
12  Sup.  Ct.  299,  300,  142  U.  S.  471,  35 
L.  Ed.  1084. 

Destrjictlon  by  flre.F-An  order  from 
the  secretary  of  i]^e  treasury  pursuant 
to  Act  May  27,  1872  (17  Stat.  162), 
abating  taxes  upon  bonded  spirits  on  ac- 
count of  their  destruction  by  fire,  can- 


cels the  warehouse  bond;  and,  although 
the  order  may  be  revoked  for  cause  and 
the  tax  reimposed,  the  obligation  of  the 
bond  can  never  be  revived.  U.  S.  v. 
Alexander  (1884)  4  S.  Ct.  99,  110  U.  S. 
325,  28  L.  Ed.  166. 

The  abandonment  under  this  section 
of  the  tax  on  distilled  spirits  destroyed 
while  in  a  bonded  warehouse  "by  acci- 
dental fire  or  other  casualty,"  does  not 
include  a  loss  by  the  warping  of  bar- 
rels from  unusual  and  excessive  sum- 
mer heat,  abnormal  evaporation  caused 
by  such  heat,  or  the  existence  of  un- 
discoverable  wormholes  in  the  barrels. 
Crystal  Spring  Distillery  Co.  v.  Cox 
(1892)  49  Fed.  555,  1  C.  C.  A.  365,  af- 
firming (C.  C.  1891)  47  Fed.  693. 

The  Secretary  of  the  Treasury  has 
the  authority  under  this  section  to 
abate  the  tax  on  whisky  which  was  ac- 
cidentally destroyed  by  fire  in  a  distil- 
lery warehouse  without  any  fraud,  col- 
lusion or  negligence  of  the  distillers, 
and  while  the  same  remained  under  the 
custody  of  an  internal  revenue  officer, 
a  portion  of  which  whisky  had  been  in 
warehouse  beyond  the  bonded  period  of 
three  years.  (1886)  18  Op.  Atty.  Gen. 
379* 

See,  also,  Hedger  y.  Union  Ins.  Co. 
(C.  C.  1883)  17  Fed.  498. 

Cited    without    definite    appffcatlon, 

Christie -Street  Commission  Co.  v.  U. 
S.  (1905)  136  Fed.  326,  329,  69  C.  O. 
A.  464. 
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(R.  S.  §  3222.    Temporary.) 
This  section  provided  that  the  preceding  section  should  take  effect  in  all 
cases  of  loss  which  had  occurred  since  January  1,  1868.     It  is  omitted  as 
temporary   merely. 

§  5946.  (R  S.  §  3223,  as  amended.  Act  March  1,  1879,  c.  125,  §  3.) 
When  tax  on  lost  spirits  is  indemnified  by  insurance. 
When  the  owners  of  distilled  spirits  in  the  cases  provided  for  by 
the  two  preceding  sections  may  be  indemnified  against  such  tax  by 
a  valid  claim  of  insurance,  for  a  sum  greater  than  the  actual  value 
of  the  distilled  spirits  before  and  without  the  tax  being  paid,  the  tax 
shall  not  be  remitted  to  the  extent  of  such  insurance. 

Act  May  27,  1872,  c.  218,  {  2,  17  Stat  162.  Act  March  1,  1879,  a  125, 
§  3,  20  SUt.  333. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  "valid  claim  of  insurance,"  the  words  '*for  a  sum  greater 
than  the  actual  value  of  the  distilled  spirits  before  and  without  the  tax  being 
paid,"  as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  |  3,  cited  above. 

A  similar  provision  relating  to  spirits  withdrawn  for  ezi>ortation  was  made 
by  Act  Dec.  20,  1879,  c.  1,  §  2,  post,  {  6056. 

The  provisions  of  this  section  were  extended  to  grape  brandy  accidentally 
destroyed  while  stored  in  fortifying  room  on  winery  premises,  by  Act  June 
7,  1906,  c.  3046,  {  5,  post,  |  6121.  See,  also,  in  this  connection,  {  6114e, 
post 

Cited  without  definite  application,  A.  464;  Kensett  v.  Stivers  (C.  G.  1880) 
Christie-Street  Commission   Co.   v.   U.      10  Fed.  517,  521. 

S.   (1905)  136  Fed.  326,  329,  69  C.  0.         See  Hedger  y.  Union  Ins.  Co.  (0.  C. 

1883)   17  Fed.  498. 

§  5947.  (R.  S.  §  3224.)     Suits  to  restrain  assessments  or  collection 
of  taxes. 

No  suit  for  the  purpose  of  restraining  the  assessment  or  collection 
of  any  tax  shall  be  maintained  in  any  court. 
Act  March  2,  1867,  c.  169,  §  10,  14  Stat.  475. 

Notes  of  Deoisloiui 

ConstructloB  with  other  sections.—  A  suit  by  a  stockholder  in  a  corport- 
The  inhibition  of  this  section  of  suits  tion  to  restrain  it  from  voluntarily 
to  restrain  asessment  or  collection  of  making  the  returns  required,  and  pay- 
a  tax,  and  provisions  of  section  5944,  ing  the  tax  levied  under  an  act  of  con- 
ante,  and  sections  5949,  5950,  .  post,  gress  alleged  to  be  unconstitutional, 
making  an  appeal  to  a  commissioner  should  not  be  sustained  on  the  ground 
of  internal  revenue  after  payment  and  of  a  right  to  equitable  relief  arising 
refusal  to  refund  prerequisite  to  a  suit  from  the  fact  that  the  stockholder  is 
to  recover  taxes  illegally  collected,  are  without  other  remedy;  the  proper 
applicable  to  taxes  under  the  income  course,  in  case  of  illegal  taxation,  be- 
tax  section  of  tariff  act  (Act  Oct  3,  ing  to  pay  the  tax  under  protest  or 
1913,  §  2,  par.  L).  Dodge  ▼.  Osbom  with  notice  of  suit,  and  then  bring  an 
(1916)  36  Sup.  Ct.  275.  action  against  the  officer  who  collected 

This  provision,  having  been  enacted  it  Pollock  v.  Farmers'  Loan  &  Trust 
as  an  amendment  to  Act  July  13,  1866,  Co.  (1895)  15  Sup.  Ct  673,  700,  157 
§  19  (R.  S.  §  3226,  post,  {  5949),  is  to  XJ.  S.  429,  39  L.  Ed.  759,  per  Mr.  Jus- 
be  construed  as  applying  to  taxes  er-  tice  White  and  Mr.  Justice  Harlan, 
roneously  or  illegally  assessed  as  well  a  federal  court  has  power  to  pre- 
ss legal  taxes.  Kensett  v.  Stivers  (C.  vent,  by  injunction,  the  imposition  of 
C.  1880)  10  Fed.  517,  522.  an  illegal  tax  under  Act  June  30,  1861 

This  section  was  originally  an  amend-  Act  March  2,  1833,  |  2;  Act  June  30. 

ment   to   what   is   now   R.    S.   §  3221,  i864,  S  50.     Cutting  ▼.  Gilbert  {C  C. 

ante,  §  5945,  and  should  be  construed  iges)    Fed.  Cas.  No.  3,519. 

with  it    Miles  v.  Johnson  (C.  O.  1893)  Where   a   great    number   of  persons 

59  Fed.  38,  40.  ^re  affected  by  a  tax,  and  the  remedy 

Restraining    assessment    or    Imposl-  by  separate  suits  in  equity  will  mvolve 

tlon    of    tax.— Maintenance    by    stock-  onerous   and    vexatious   litigation,  the 

holder  of  suit  to  restrain  corporation  court  will  not  interfere  by  injunction 

from    voluntarily    complying    with    in-  in  any  suit     Id. 

come    tax    provisions    of    Act   Oct    8,  To  justify   a  holding  that  this  sec- 

1913,   as  unconstitutional,  is   not   for-  tion  does  not  forbid  the  issuance  of  an 

bidden  by   this  section.     Brushaber  v.  injunction,  it  must  appear  that  the  ae- 

Union  Pac   R.   Co.    (1916)   36   S.   Ot  sessment  could  not^y  any  possibility 

236;    Stanton    y.    Baltic    Mining    Co.  be   legal     Kissinger  ▼.   Bean   ((X  0. 

(1916)  36  S.  Ct  278.  1875)  Fed.  Cas.  No.  7J8SS. 
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Restraining  collection w— This  statute 
was  intended  to  apply  alone  to  tax 
levy  by  the  United  States.  In  addition 
to  iUegality,  hardship,  or  irregularity, 
a  proceeding  to  restrain  the  collection 
of  illegal  taxes  must  be  brought  within 
some  of  the  recognized  foundations  of 
equitable  jurisdiction,  and  mere  errors 
or  excess  in  valuation  or  hardship,  or 
injustice  of  the  law,  or  any  grievance 
which  can  be  remedied  by  a  suit  at 
law,  will  not  justify  a  court  of  equity 
to  interpose  by  injunction  to  stay  col- 
lection of  a  tax.  State  Railroad  Tax 
Cases  (1875)  92  U.  S.  575,  613,  23  L. 
Sd.  663. 

Under  this  section  prohibiting  suits 
restraining  the  collection  of  internal 
revenue  taxes,  and  providing  a  remedy 
by  suit  to  recover  back  the  tax  after  it 
is  paid,  the  statutory  remedy  is  exclu- 
sive, and  a  bill  in  equity  will  not  lie  to 
enjoin  the  collection  of  an  internal  rev- 
enue tax  on  tobacco,  on  the  theory 
that  a  tax  illegally  assessed  is  not  a 
tax,  within  the  statute.  Snyder  v. 
Marks  (1883)  3  Sup.  Ct  167,  109  U.  S. 
189,  27  L.  Ed.  901. 

Where  the  court  below  did  not  grant 
an  injunction  against  the  collection  of 
war  revenue  taxes,  but  dismissed  the 
bOl,  it  was  not  necessary  to  consider 
whether  the  collector  of  internal  rev- 
enue might  have  been  enjoined,  even 
had  the  court  concluded  that  the  bill 
disclosed  a  good  cause  of  action.  High 
V.  Coyne  (1900)  20  Sup.  Ot  747,  178 
U.    S.  Ill,  44  L.  Ed.  997. 

Courts  are  precluded  by  this  section 
from  taking  jurisdiction  of  a  bill 
against  commissioner  of  internal  reve- 
nue to  enjoin  collection  of  taxes  im- 
posed by  income  tax  section  of  Tariff 
Act  Oct.  3,  1913,  on  the  ground  that 
the  statute  is  in  violation  of  Const  U. 
S.  Dodge  V.  Osbom  (1916)  36  S.  Ot 
275. 

Allegations  in  bill  against  commis- 
sioner of  internal  revenue  to  enjoin 
collection  of  taxes  imposed  by  income 
tax  law,  that  by  the  statute,  making 
tax  a  lien  on  plaintiff's  property,  its 
assessment  would  constitute  a  cloud  on 
plaintiffs  title,  do  not  take  case  out 
of  rule  that  by  this  section  collection 
of  tax  cannot  be  enjoined  because  of 
alleged  unconstitutionality  of  act  im- 
posing it    Id. 

The  inhibition  of  this  section  against 
suits  '*for  the  purpose  of  restraining 
the  assessment  or  collection  of  a  tax," 
and  the  provisons  of  sections  5949, 
5950,  post,  that  a  suit  to  recover  an  il- 
legal tax  shall  not  be  brought  "until 
after  appeal  to  the  commissioner  of  in- 
ternal revenue,  and  must  be  brought 
within  two  years  next  after  the  cause 
of  action  accrued,"  do  not  apply  to  a 
proceeding  in  which  the  government  is 
the  moving  party;  and,  therefore,  upon 
an  application  by  the  United  States 
for  an  order  upon  a  receiver  to  pay  an 
assessment,  the  receiver  may  show 
that  the  assessment  was  erroneous  or 


illegal,  without  regard  to  the  lapse  of 
time,  or  to  whether  there  has  been  an 
appeal  to  the  commissioner  of  internal 
revenue.  U.  S.  v.  Nebraska  Distilling 
Co.  (1897)  80  Fed.  285,  25  0.  C.  A. 
418. 

The  circuit  court  has  power  to  en- 
join threatened  proceedings  of  a  col- 
lector of  internal  revenue  to  collect  a 
tax  which  is  not  authorized  by  act  of 
congress.  Georgia  v.  Atkins  (C.  C. 
1866)  Fed.  Cas.  No.  5,350;  Frayser  v. 
Russell  (0.  O.  1878)  Fed.  Cas.  No. 
5,067. 

This  section  prohibits  a  suit  to  re- 
strain the  collection  of  any  sum  by  au- 
thority of  the  United  States,  having 
the  form  and  color  of  a  tax,  by  any 
means  authorized  by  law  for  the  col- 
lection of  taxes.  Rowland  v.  Soule  (C. 
0.  1868)  Fed.  Cas.  No.  6,800. 

A  suit  in  equity  will  not  lie  to  re- 
strain the  collection  of  an  income  tax 
on  the  ground  that  the  act  of  congress 
imposing  the  tax  is  unconstitutional 
and  void.  Robbins  v.  Freeland  (C.  O. 
1871)  Fed.  Cas.  No.  11,883. 

The  constitutionality  of  an  internal 
revenue  act  cannot  be  tested  in  a  suit 
to  restrain  the  collection  of  a  tax  lev- 
ied thereunder.  Delaware  R.  Co.  v. 
Prettyman  (0.  O.  1872)  Fed.  Cas.  No. 
3,767. 

Under  this  section,  a  federal  court 
cannot  enjoin  the  collection  of  an  as- 
sessment levied  by  the  commissioner  of 
internal  revenue  against  a  stockholder 
of  a  corporation  engaged  in  the  busi- 
ness of  distilling  spirits.  Kissinger  v. 
Bean  (C.  C.  1875)  Fed.  Cas.  No.  7,853. 

Collection  of  assessment  not  re- 
strained on  allegation  in  bill  that  as- 
sessment is  irregular,  and  in  violation 
of  law,  and  void.  Alkan  v.  Bean  (0. 
O.  1877)   Fed.  Cas.  No.  202. 

Whether  this  section  applies  to  a 
suit  in  a  federal  court  to  restrain  the 
collection  of  a  state  tax,  quaere.  Wells 
V.  Central  Vermont  R.  R.  Co.  (C.  O. 
1878)  Fed.  Cas.  No.  17,390. 

The  collection  of  the  tax  cannot  be 
restrained  by  injunction  in  any  court 
of  equity  in  the  United  States,  how- 
ever erroneously  or  illegally  it  may 
have  been  assessed,  if  assessed  by  the 
proper  officer.  It  is  prohibited  by  the 
statute.  The  right  to  a  remedy  is 
merely  a  remedy  which  congress  may 
take  away  without  affecting  an  accrued 
right  Kensett  v.  Stivers  (0.  C.  1880) 
10  Fed.  517. 

While  this  section  probably  refers 
to  taxes  levied  by  the  general  govern- 
ment only,  it  shows  the  attitude  of  the 
government  upon  the  general  question 
of  restraining  the  collection  of  taxes 
and  federal  courts  will  always  refrain 
from  taking  jurisdiction,  except  when 
the  complaint  makes  a  case  free  from 
doubt  and  under  some  well- recognized 
head  of  equity.  Schulenberg-Boeckel- 
er  Lumber  Co.  v.  Hay  ward  (O.  C. 
1884)    20  Fed.  422,  423. 

A  bill  for  a  mandatory  injunction  re- 

(6983) 


§  6947 


mrSBNAL  BBTBNUB 


(Tit  35 


quiring  a  collector  to  accept  an  export 
bond  for  certain  spirits  in  a  bonded 
warehouse  after  the  bonded  period  has 
expired,  and  allow  their  withdrawal 
for  export  without  requiring  payment 
of  the  tax  thereon,  is  in  effect  a  bill  to 
restrain  the  collection  of  internal  rev- 
enue taxes,  which  the  court  is  forbid- 
den to  entertain  by  this  section.  Miles 
▼.  Johnson   (C.  O.  1893)   59  Fed.  38. 

Under  this  section,  and  on  general 
principles  of  equity,  an  injunction  suit 
cannot  be  maintained  to  restrain  the 
collection  by  town  authorities  of  a  per- 
sonal property  tax.  Nye,  Jenks  &  Co. 
V.  Town  of  Washburn  (C.  O.  1903) 
125  Fed.  817. 

Both  under  this  section  and  on  gen- 
eral principles  of  equity,  an  injunction 
suit  cannot  be  maintained  to  restrain 
the  collection  by  town  authorities  of  a 
personal  property  tax;  there  being  an 
adequate  remedy  at  law  to  be  had,  by 
paying  the  tax  and  bringing  an  action 
to  recover  it,  and  it  being  contrary  to 
public  policy  to  tie  up  the  collection 
of  taxes.    Id. 

An  injunction  does  not  lie  to  restrain 
the  collection  of  further  taxes  imposed 
by  Act  Aug.  5,  1909,  c  6,  |  38.  Pa- 
cific Building  &  Loan  Ass'n  v.  Hartson 
(D.   C.   1913)   201  Fed.  1011. 

A  decree  of  the  Supreme  Court  of 
this  district  dismissing  a  bill  in  equity 
to  enjoin  the  commissioners  of  internal 
revenue  from  proceeding  with  the  col- 
lection of  the  income  tax  affirmed. 
Moore  ▼.  MiUer  (1895)  5  App.  D.  C. 
413. 

Remedy  at  law.— The  taxpayer  has  a 
remedy  by  an  action  at  law  against  an 


assessor  making  an  illegal  assessment 
Cutting  v.  Gilbert  (O.  C.  1865)  Fed. 
Cas.  No.  3,519. 

A  bill  in  equity  will  not  lie  to  enjoin 
the  assessment  and  collection  by  the 
Commissioner  of  Internal  Revenue  of 
a  surtax  imposed  upon  the  plaintifPs 
income  under  section  2,  Act  Oct.  3, 
1913,  as  the  plaintiffs  have  an  ade- 
quate remedy  at  law  under  section 
5944,  ante,  and  sections  5949,  5950, 
post,  and  as  this  section  expressly  pro- 
vides that  no  suit  for  the  purpose  of 
restraining  the  assessment  or  collec- 
tion of  any  tax  shall  be  maintained  in 
any  court  Dodge  v.  Osborn  (1915) 
43  App.  D.  O.  144. 

Cited    without    definite    appiicatioi, 

Andreae  v.  Redfield  (1878)  98  U.  & 
225,  232,  25  L.  Ed.  158;  Pittsburg,  G, 
C.  &  St  L.  Ry.  Co.  V.  Board  of  Public 
Works  (1898)  19  Sup.  Ct  90,  93,  172 
TJ.  S.  32,  43  L.  Ed.  354;  Pacific  Steam 
Whaling  Co.  v.  U.  S.  (1903)  23  Sup.  Ct 
154,  156,  187  U.  S.  447,  47  L.  Ed.  253; 
Taylor  v.  Louisville  &  N.  R.  Co.  (1898) 
88  Fed.  350,  357,  31  C.  C.  A.  537  (vfrit 
of  certiorari  denied  [1898]  19  Sup.  Ct 
887,  172  U.  S.  647,  43  L.  Ed.  1182); 
Christie-Street  Commission  Co.  v.  U. 
S.  (1905)  136  Fed.  326,  328,  69  C.  C. 
A.  464;  Sheridan  v.  Allen  (1907)  153 
Fed.  568;  82  C.  C.  A.  522;  Western 
Union  Telegraph  Co.  v.  Trapp  (1911) 
186  Fed.  114,  108  C.  C.  A.  226;  Zerres 
V.  Vanina  (C.  C.  1905)  134  Fed.  610 
(affirmed  [1907]  150  Fed.  564,  80  C. 
C.  A.  366) ;  Armour  v.  Roberts  (C.  C. 
1907)  151  Fed.  846;  Plant  v.  One  Hun- 
dred and  Seven  Barrels  of  Porto  Rican 
Bay  Rum  (D.  C.  1908)  165  Fed.  94L 


§  5948.  (R.  S.  §  3225,  as  amended,  Act  Sept.  8,  1916,  c.  463,  §  14(d).) 
Suits  to  recover  taxes  collected  under  second  assessment;  bur- 
den of  proof  to  show  fraud. 
When  a  second  assessment  is  made  in  case  of  any  list,  statement, 
or  return,  which  in  the  opinion  of  the  collector  or  deputy  collector 
was  false  or  fraudulent,  or  contained  any  understatement  or  under- 
valuation, no  tax  collected  under  such  assessment  shall  be  recovered 
by  any  suit  unless  it  is  proved  that  the  said  list,  statement,  or  return 
was  not  false  nor  fraudulent  and  did  not  contain  any  understate- 
ment or  undervaluation ;  but  this  section  shall  not  apply  to  state- 
ments or  returns  made  or  to  be  ipade  in  good  faith  under  the  laws 
of  the  United  States  regarding  annual  depreciation  of  oil  or  gas 
wells  and  mines.    (39  Stat.  773.) 

Act  July  13.  1866,  c  184,  §  9,  14  Stat  111.  Act  Dec.  24,  1872.  c  13,  i 
1,  17  Stat  401.    Act  Sept  8,  1916,  c.  463,  {  14(d),  39  Stat.  773. 

Thia  section  was  part  of  §  14  of  an  act  entitled  "An  act  to  increase  the  reve- 
nue, and  for  other  purposes,"  cited  aboye.  It  amends  R.  S.  |  3225,  which 
read  as  follows: 

"When  a  second  assessment  is  made  in  case  of  any  list,  statement,  or  re- 
turn, which  in  the  opinion  of  the  collector  or  deputy  collector  was  false  ot 
fraudulent,  or  contained  any  understatement  or  undervaluation,  no  taxes  col- 
lected under  such  assessment  shall  be  recovered  by  any  suit,  unless  it  ia 
proved  that  the  said  list,  statement,  or  return  was  not  false  nor  fraudulent, 
and  did  not  contain  any  understatement  or  undervaluation." 

Notes  of  Deolslona 

See,  also,  notes  under  %%  6300-6309,         Necessity  of  compflaiea  with  statits. 
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tion  and  section  6799,  post,  the  right  to 
sue  the  United  States  through  its  col- 
lector to  recover  taxes  alleged  to  have 
heen  illegally  collected  is  a  remedy  giv- 
en by  statute,  and  not  a  common-law 
action;  and  hence  the  action  is  not 
maintainable  unless  the  conditions  pre- 
scribed by  this  and  the  following  section 
are  strictiy  complied  with.  Commis- 
sioners of  the  Sinking  Fund  v.  Buck- 
ner  (C.  O.  1891)  48  Fed.  533,  535. 

Evidence  as  to  return  containing  no 
understate ments.^In  an  action  by  a 
manufacturer  of  fermented  liquors 
against  the  collector  to  recover  taxes 
paid  under  protest,  on  a  second  assess- 
ment, the  books  of  such  manufacturer, 
though  not  necessarily  conclusive  for 
or  against  the  government,  under  all 
circumstances,  ought  to  be  the  beat  evi- 
dence, if  kept  as  the  law  requires,  to 
prove  the  quantity  of  liquor  drawn  from 
the  fermenting  vessels,  for  the  purpose 
of  showing  that  his  return  contained 
no  understatements,  as  required  by  Act 
July  13,  1866  (this  section) ;  and,  until 
it  is  shown  that  they  cannot  be  produc- 


ed, or  that  they  do  not  contain  the  in- 
formation required,  resort  cannot  be 
had  to  the  recollection  or  knowledge  of 
witnesses  as  to  circumstances  bearing 
on  the  ultimate  fact  in  issue.  Berg- 
doU  V.  Pollock  (1877)  95  U.  S.  337,  24 
L.  Ed.  512. 

Stamp  tax.— By  comparison  of  the  re- 
turns with  the  account  for  stamps  sold, 
a  collector  can  always  tell  whether  the 
taxes  upon  the  reported  production  have 
been  paid,  and  by  comparison  of  the 
estimated  production  vnth  the  actual 
production  as  returned  and  vnth  the 
quantity  of  material  purchased,  he  can 
judge  as  to  the  probable  honesty  of  the 
returns.  To  prove  the  accuracy  of  re- 
turns, the  manufacturer  may  refer  to 
his  books,  and  parol  testimony  is  only 
required  to  identify  the  books.  Berg- 
doll  V.  PoUock  (1877)  95  U.  S.  337, 
338,  24  L.  Ed.  512. 

Cited    without   definite    application, 

Christie- Street  Commission  Co.  v.  U. 
S.  (1905)  136  Fed.  326,  329,  69  C.  C. 
A.  464. 


§  5949.  (R.  S.  §  3226,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Suits  for  recovery  of  taxes  wrongfully  collected. 
No  suit  shall  be  maintained  in  any  court  for  the  recovery  of  any 
internal  tax  alleged  to  have  been  erroneously  or  illegally  assessed 
or  collected,  or  of  any  penalty  claimed  to  have  been  collected  with- 
out authority,  or  of  any  sum  alleged  to  have  been  excessive  or  in 
any  manner  wrongfully  collected,  until  appeal  shall  have  been  duly 
made  to  the  Commissioner  of  Internal  Revenue,  according  to  the 
provisions  of  law  in  that  regard,  and  the  regulations  of  the  Secretary 
of  the  Treasury  established  in  pursuance  thereof,  and  a  decision  of 
the  Commissioner  has  been  had  therein:  Provided,  That  if  such 
decision  is  delayed  more  than  six  months  from  the  date  of  such 
appeal,  then  the  said  suit  may  be  brought,  without  first  having  a 
decision  of  the  Commissioner  at  any  time  within  the  period  limited 
in  the  next  section. 

Act  July  13,  1866,  c.  184,  |  19,  14  Stat  152.     Act  June  6,  1872,  c  315, 

i  44,  17  Stat.  257.    Act  Feb.  27,  1877,  c.  69,  i  1,  19  Stat  248. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 

ont,  after  the  words  "Commissioner  of,"  the  word  "the,"  to  read  as  set  forth 

here,  by  Act  Feb.  27,  1877,  c.  69,  |  1,  cited  above. 


Notes  of  Deolsions 


1. 
2. 
S. 
4. 
6. 
6. 
7. 


Constitutionality. 
Suits  to  which  statute  applies. 
Application  to  oleomargarine  tax. 
Statutory  remedy  as  exclusive. 
Compliance   with    statutes    in    general. 
Necessity  of  appeal  in  general. 
Appeal  as  condition  precedent  to  tres- 
pass   against    collector. 

8.  Effect  of  statute  as  to  defense  by  one 

sued  for  tax. 

9.  Presentation   of  appeal. 

10.  Necessity  of  decision  on  merits. 

11.  Delayed    decision. 

12.  Appeal  as  suspending  limitations. 

13.  Pleading  failure  to  take  appeal. 

14.  Proof  of  appeal  and  decision  thereon. 

15.  Restraining,    assessment,    payment,    or 

collection   of  taxes. 

16.  Suits    against    government 

See  note  under  |  5947,  ante. 
I.  Constitutionality.— There      is      no 
want  of  due  process  of  law  in  this  sec- 


tion and  section  6944,  ante,  and  section 
5950,  post,  making  appeal  to  commis- 
sioner of  internal  revenue  after  pay- 
ment and  his  refusal  prerequisite  to 
suit  to  recover  taxes  illegally  assessed. 
Dodge  ▼.  Osborn  (1916)  36  Sup.  Ct 
275. 

2.  Suits  to   whioh  statute  applies.— 

This  section  operates  on  all  suits 
brought  subsequently  to  the  time  fixed 
by  the  act,  and  on  suits  in  state  as  well 
as  federal  courts.  Brainard  v.  Hub- 
bard (1870)  12  WalL  1,  20  L.  Ed.  272. 
Under  this  and  the  two  following  sec- 
tions suit  to  recover  corporate  excise 
tax  paid  under  protest,  brought  within 
two  years  after  rejection  of  claims  by 
commissioner  of  internal  revenue,  held 
not  barred  by  limitations.     State  Line 
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&  S.  R.  Co.  ▼.  Davis  (D.  0.  1915)  228 
Fed.  246. 

3.  Application  to  oloomargarino  tax. 

—This  section  held  applicable  to  the 
enforcement  of  an  oleomargarine  tax 
assessed  under  Act  Aug.  2,  1886. 
Weaver  v.  Ewers  (1912)  195  Fed.  247, 
115  O.  C.  A.  219,  affirming  judgment 
Ewers  v.  Weaver  (C.  C.  1910)  182  Fed. 
713. 

The  provisions  of  the  general  inter- 
nal revenue  legislation  do  not  apply  to 
Oleomargarine  Law  Aug.  2,  1886,  c 
840,  24  Stat  209,  except  those  sections 
expressly  made  applicable  by  section  3 
thereof,  section  5977,  post;  and  one 
assessed  with  a  special  tax  under  such 
law  as  a  dealer,  who  before  paying  such 
tax,  at  the  suggestion  of  the  collector, 
made  application  to  the  Commissioner 
for  an  abatement  of  the  same,  stating 
the  facts,  which  application  was  refus- 
ed, is  not  required  to  again  appeal  to 
the  Commissioner  under  this  section, 
after  he  has  paid  under  protest,  before 
he  can  maintain  a  suit  to  recover  his 
payment  back  as  illegally  imposed. 
Grier  v.  Tucker  (C.  O.  1907)  150  Fed. 
658. 

4.  Statutory  remody  as  exclusive.— 
The  statutory  remedy  is  exclusive. 
Snyder  v.  Marks  (1883)  3  Sup.  Ct 
157,  158,  109  U.  S.  189,  27  L.  Ed.  901. 

5.  Compliance  with  statutes  In  gen- 
eral.—See,  also,  note  under  the  preced- 
ing section. 

A  suit  was  brought  more  than  18 
years  afterwards  to  recover  excess  of 
tax  paid  through  the  collector's  rating 
certain  fractional  parts  of  gallons  of 
spirits  as  whole  gallons.  Prior  to  suit 
brought,  plaintiff  had  made  a  claim  for 
tax  charged  on  spirits  lost  by  evapora- 
tion while  in  the  warehouse,  but  not 
for  this  alleged  excess.  Held,  plaintiff 
not  having  complied  with  provisions  of 
this  and  the  two  following  sections  as 
to  the  time  of  presenting  his  claim  to 
the  commissioner  of  internal  revenue, 
his  claim  was  barred.  Stuart  v.  Barnes 
(C.  C.  1890)  43  Fed.  281. 

As  the  right  to  sue  the  United  States 
through  its  collectors,  to  recover  taxes 
alleged  to  have  been  illegally  collect- 
ed, is  only  a  remedy  given  by  statute, 
no  such  right  exists,  unless  the  condi- 
tions prescribed  by  this  section  and  sec- 
tion 5950,  post,  are  strictly  complied 
with,  namely,  that  an  appeal  must  first 
be  taken  to  the  commissioner  of  inter- 
nal revenue,  and  the  suit  must  be 
brought  within  two  years  from  the  date 
of  his  decision.  Commissioners  of  the 
Sinking  Fund  of  Louisville  v.  Buckner 
(C.  C.  1891)  48  Fed.  533. 

That  an  action  is  brought  under 
Tucker  Act  (ante,  f  1136)  to  recover 
internal  revenue  taxes  voluntarily  paid 
does  not  change  the  rule  that  the  taxes 
cannot  be  recovered  unless  this  sec- 
tion and  sections  5950,  5951,  post,  have 
been  complied  with.  Farrell  v.  U.  S. 
(D.  C.  1909)  167  Fed.  639. 
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An  assessment  of  a  legacy  tax  under 
War  Revenue  Act  June  13,  1898,  c 
448,  §  29,  after  the  taking  effect  of  the 
repealing  act,  is  illegal,  and  a  recovery 
of  the  tax  voluntarily  paid  is  authorized 
by  these  sections,  so  that  the  repealing 
act  (Act  June  27,  1902)  was  not  nec- 
essary to  enable  the  maintenance  of  an 
action  therefor.     Id. 

Internal  revenue  taxes  voluntarily 
paid  cannot  be  recovered  by  suit,  mi- 
less  these  sections  have  been  complied 
with,  though  the  suit  is  brought  under 
the  Tucker  Act  (Act  March  3,  1887, 
c.  359).     Id. 

As  to  payments  of  legacy  taxes  under 
War  Revenue  Act  June  13,  1898,  c 
448,  §  29,  made  after  the  passage  of 
the  act  and  after  the  repeal  thereof 
went  into  effect,  there  can  be  no  recov- 
ery unless  this  section  and  sections 
5950-5951,  post,  are  complied  with.   Id. 

Under  this  section,  section  5944, 
ante,  and  sections  5950,  5951,  post,  a 
corporate  excise  tax  illegally  collected 
could  not  be  recovered  back,  where 
suit  was  not  brought  within  two  years. 
Public  Service  Ry.  Co.  v.  Herold  (D.  C, 
1916)  219  Fed.  301. 

Under  this  section,  section  5944,  ante, 
and  sections  5950,  5951,  post,  suit  to 
recover  corporate  excise  tax  illegally 
collected  could  not  be  maintained  more 
than  two  years  after  payment,  though 
the  claim  was  presented  to  and  reject- 
ed by  the  commissioner  of  internal 
revenue  after  the  expiration  of  the  two 
years.     Id. 

Corporation  taxes,  assessed  by  the 
Commissioner  of  Internal  Revenue, 
cannot  be  recovered,  where  the  corpora- 
tion has  not  complied  with  this  section 
and  sections  5950,  5951,  post  Public 
Service  Gas  Co.  v.  Herold  (D.  C.  1915) 
227  Fed.  496. 

6.  Necessity  of  appeal   In   generals— 

Act  July  13,  1866,  $  19  (14  Stat  152), 
which  declares  that  no  suit  shaU  be 
maintained  in  any  court  to  recover 
back  a  tax  illegally  assessed  or  collect- 
ed until  after  an  appeal  to  the  commis- 
sioner of  internal  revenue,  operates  on 
all  suits  brought  subsequently  to  the 
time  fixed  by  the  act  for  it  to  take  ef- 
fect, and  on  suits  brought  in  state 
courts  as  well  as  in  federal.  CJoUector 
of  Internal  Revenue  v,  Hubbard  (1870) 
79  U.  S.  (12  Wall.)  1,  20  L.  Ed.  272. 

Where  a  person  illegally  assessed  for 
an  income  tax  appeals  to  the  commis- 
sioner of  internal  revenue,  who  orders 
a  new  assessment  made,  the  former 
cannot  recover  back  the  money  paid 
on  the  new  assessment,  when  he  nei- 
ther brings  suit  therefor  within  six 
months  after  the  decision  on  appeal, 
nor  takes  an  appeal  from  the  new  as- 
sessment Cheatham  v.  U.  S.  (1875) 
92  U.  S.  85,  23  L.  Ed.  561. 

A  party  who  appeals  from  an  assess- 
ment, where  a  new  assessment  is  or- 
dered, from  which  he  does  not  appeal, 
but   pays    the   sum   assessed,    has  no 
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right  of  action,  where  he  failed  to  ene 
'wfthin  six  months  from  the  date  of  the 
commissioner's  decision  on  appeal,  and 
took  no  appeal  from  the  second  as- 
sessment.   Id. 

The  inhibition  of  section  5947,  ante, 
of  suits  to  restrain  assessment  or  col- 
lection of  a  tax,  and  provisions  of  this 
section  and  sections  5944,  ante,  and 
5950,  post,  making  an  appeal  to  a  com- 
missioner of  internal  revenue  after 
payment  and  refusal  to  refund  prereq- 
uisite to  a  suit  to  recover  taxes  ille- 
gally collected,  are  applicable  to  taxes 
under  the  income  tax  section  of  the 
Tariff  Act  (Act  Oct.  3,  1913,  §  2,  par. 
L).  Dodge  V.  Osbom  (1916)  36  S.  Ct 
275. 

Plaintiff,  after  the  assessment  of  an 
illegal  internal  revenue  tax,  having  ap- 
plied to  the  internal  revenue  commis- 
sioner for  abatement,  held  not  bound 
to  appeal  to  the  commissioner  after 
paying  the  tax,  under  this  section. 
Weaver  v.  Ewers  (1912)  195  Fed.  247, 
115  C.  O.  A.  219,  affirming  judgment 
Ewers  v.  Weaver  (C.  C.  1910)  182 
Fed.  713. 

An  appeal  after  payment  of  a  tax  is 
not  necessary  before  commencing  suit 
to  recover  the  same,  where  an  appeal 
had  been  taken  from  the  illegal  as- 
sessment. San  'Francisco  Savings  & 
LK>an  Soc.  v.  Gary  (O.  C.  1873)  Fed. 
Cas.  No.  12,317. 

Failure  of  a  purchaser  of  property 
leased  for  a  distillery,  with  covenants 
to  be  subject  to  the  lien  of  taxes  and 
penalties,  to  appeal  from  an  assess- 
ment thereon,  precludes  him,  in  a  sub- 
sequent action  against  the  collector, 
from  showing  that  no  tax  or  penalty 
was  in  fact  due.  Milan  Distilling  Go. 
V.  Tillson  (C.  O.  1880)  Fed.  Gas.  No. 
9,539. 

Under  this  section,  where  an  appeal 
for  a  rebate  of  the  tax,  taken  after  its 
assessment,  but  before  its  payment,  in 
accordance  with  the  regulations  of  the 
department,  has  been  adversely  decided 
by  the  commissioner  on  the  merits,  a 
second  appeal  after  payment  of  the  tax 
is  not  required  before  bringing  suit. 
Schwarzchild  &  Sulzberger  Go.  v. 
Rucker  (G.  C.  1906)  143  Fed.  656. 

Where  the  period  of  fermentation 
has  been  fixed  at  48  hours  by  the  offi- 
cers of  the  government  upon  survey,  it 
is  not  a  valid  objection  to  the  tax  that 
the  distillery  uses  a  longer  time  in  fer- 
mentation. The  distiller's  remedy  is 
by  appeal  to  the  commissioner  of  in- 
ternal revenue.  U.  S.  v.  Bicket  (D.  C. 
1872)  Fed.  Gas.  No.  14,590. 

Suits  against  collectors  of  internal 
revenue  for  taxes  illegally  collected 
and  paid  into  the  treasury  of  the  Unit- 
ed States  are  absolutely  prohibited,  un- 
til the  taxpayer  shall  have  duly  made 
an  appeal  to  the  commissioner  of  in- 
ternal revenue  in  accordance  with  the 
provisions  of  the  law,  and  the  regula- 
tions of  the  secretary  of  the  treasury, 
and  until  the  appeal  has  been  decided. 


unless  the  decision  Is  i)ostponed  longer 
than  six  months,  in  which  case  he  is  at 
liberty  to  sue  within  one  year  from  the 
time  when  his  appeal  was  taken. 
Hubbard  v.  KeUey  (1874)  8  W.  Va.  46. 

7.  Appeal  as  condition  precedent  to 
trespass  against  collector.— An  appeal 
to  the  commissioner  of  internal  reve- 
nue, under  Act  July  13,  1866,  {  19  (14 
Stat  152),  from  an  assessment,  is  only 
a  condition  precedent  to  an  action  for 
the  recovery  of  taxes  paid,  and  not  to 
an  action  against  the  collector  for  tres- 
pass, where  such  action  is  permissible. 
Erskine  v.  Hohnbach  (1871)  81  U.  S. 
(14  WaU.)  613,  614,  20  L.  Ed.  745. 

8.  Effect  of  statute  as  to  defense  by 
one  sued  for  tax^r— The  provision  of  Act 
July  13,  1866,  that  no  suit  shall  be 
maintained  for  the  recovery  of  any  tax 
erroneously  or  illegally  assessed  until 
an  appeal  is  first  made  to  the  commis- 
sioner of  internal  revenue,  and  a  de- 
cision had,  does  not  prevent  the  de- 
fendant in  a  suit  brought  by  the  gov- 
ernment from  setting  up  as  a  defense 
the  erroneous  assessment  or  illegality 
of  the  tax.  Glinkenbeard  v.  U.  S. 
(1874)  88  U.  S.  (21  WaU.)  65,  70,  22 
L.  Ed.  477. 

9.  Presentation  of  appeal^-The  lodg- 
ing of  an  appeal  made  out  in  due  form 
"With  the  proper  collector  for  transmis- 
sion to  the  commissioner  in  the  usual 
course  of  business,  under  the  require- 
ments of  the  regulations  of  the  secre- 
tary of  the  treasury,  held  in  legal  ef- 
fect a  presentation  of  the  appeal.  U.  ' 
S.  V.  Real  Estate  Sav.  Bank  (1881), 
104  U.  S.  728,  734,  26  L.  Ed.  908. 

A  written  application  to  the  commis- 
sioner of  internal  revenue  to  refund  a 
sum  expended  in  the  voluntary  pur- 
chase of  revenue  stamps  from  a  col- 
lector, to  be  affixed  to  a  conveyance, 
though  it  may  be  sufficient  to  justify 
favorable  action  by  the  commissioner, 
under  section  5944,  ante,  is  not  the 
equivalent  of  .an  appeal  to  him  from  an 
adverse  decision  by  the  collector,  un- 
der this  section  and  sections  5950  and 
5951,  post.  Ghesebrough  v.  U.  S. 
(1904)  24  Sup.  Gt  262,  265,  192  U.  S. 
253,  48  L.  Ed.  432. 

This  statute  is  not  merely  a  statute 
of  limitations,  but  prescribes  an  abso- 
lute condition  precedent,  which  is  not 
waived  by  a  failure  to  plead  it,  and 
without  compliance  with  which  a  suit 
cannot  be  maintained;  but  where,  before 
payment  of  the  tax,  a  claim  for  its 
abatement  was  presented  to  the  com- 
missioner in  accordance  with  the  rules 
of  the  department,  and  rejected,  the 
same  was  equivalent  to  an  appeal,  and 
an  appeal  after  payment  on  the  same 
grounds  was  not  necessary  to  author^- 
ize  a  suit.  De  Bary  v.  Dunne  (G.  C. 
1908)  162  Fed.  961, 

Where  a  person  alleged  to  have  been 
wrongfully  assessed  for  oleomargarine 
taxes  applied  pursuant  to  internal  rev- 
enue form  47  for  an  abatement  of  the 
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RBsessment,  whicb  application  was  de* 
Qied,  but  made  no  application  pursuant 
to  form  46  for  a  return  of  the  moneys 
alleged  to  have  been  paid  as  such  tax- 
es under  a  protest,  a  suit  brought 
against  the  collector  to  recover  such 
taxes  was  premature.  Hastings  T. 
Herold  (C.  C.  1910)  184  Fed.  759. 

10.  Necessity  of  decision  on  merits. 

—Act  July  13,  1866,  c.  184.  §.  19,  14 
Stat.  152,  declared  that  no  suit  shall 
be  brought  to  recover  taxes  illegally 
exacted  until  an  appeal  has  been  made 
to  the  commissioner,  and  decided  by 
him,  "unless  such  suit  shall  be  brought 
within  six  months  from  the  time  of 
said  decision";  provided  that,  if  the 
commissioner  delays  his  decision  more 
than  six  months,  suit  may  be  brought 
at  any  time  within  twelve  months  from 
the  date  of  the  appeal.  Held,  that  the 
decision  contemplated  by  the  statute 
was  a  decision  on  the  merits,  and  not 
on  the  mere  formal  accuracy  of  the 
appeal;  and  where  an  appeal  to  the 
commissioner  was  dismissed  for  irreg- 
ularity in  the  papers,  and  a  second 
appeal  was  taken,  the  action  could  be 
brought  within  six  months  after  the 
decision  thereon.  James  v.  Hicks 
(1884)  4  Sup.  Ct.  6,  110  U.  S.  272,  28 
L.  Ed.  144. 

1 1.  Deiayed  decision.— Under  this  sec- 
tion and  section  5950,  post,  it  was  held 
that,  on  the  expiration  of  six  months 
after  an  appeal  without  its  having 
been  acted  on,  a  right  of  action  ac- 
crued, and  became  barred  in  two  years 
thereafter.  Christie- Street  Commis- 
sion Co.  V.  U.  S.  (C.  O.  1903)  126  Fed. 
991;  Schvjrarzchild  &  Sulzberger  Co.  T. 
Rucker  (C.  C.  1906)  143  Fed.  656. 

A  person  who,  on  the  neglect  of  the 
commissioner  to  render  a  decision 
within  six  months,  fails  to  bring  suit 
within  a  year  from  the  date  of  his  ap- 
peal, is  not  thereby  precluded  from 
maintaining  his  action  after  a  decision 
is  actually  rendered  by  .  the  commis- 
sion. James  v.  Hicks  (1884)  4  Sup. 
Ot  6,  7,  110  U.  S.  272,  28  L.  Ed.  144. 

An  action  against  an  internal  reve- 
nue officer  for  a  trespass  committed 
under  color  of  his  office  cannot  be 
brought  until  the  six  months  specified 
in  the  act  had  expired.  Coblens  v. 
Abel  (O.  C.  1868)  Fed.  Cas.  No. 
2,926. 

A  claim  for  the  refunding  of  taxes 
alleged  to  have  been  illegally  collected 
was  made  to  the  commissioner  of  in- 
ternal revenue  upon  form  47,  prescrib- 
ed by  the  department  for  claims  "for 
the  remission  of  taxes  improperly  as- 
sessed," instead  of  upon  form  46,  for 
claims  "for  taxes  improperly  paid," 
and  was  rejected.  After  a  long  delay, 
caused  by  loss  of  papers  by  the  depart- 
ment, it  was  at  length  presented  on 
form  46,  supported  by  the  proper  affi- 
davits. Held,  that  the  claim  was  not 
in  shape  for  decision  on  the  merits  un- 
til the  last  presentation,  and,  the  de- 
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dsion  being  delayed  more  than  six 
months,  suit  could  be  brought,  notwith- 
standing that  more  than  a  year  had 
elapsed  since  the  first  rejection,  and 
that  the  commissioner  refused  to  act 
on  the  ground  that  the  first  rejection 
was  finaL  Hicks  y.  James*  Adm*x  (G. 
O.  1882)  48  Fed.  542. 

12.  Appeal  as  suspending  flmltatiois. 

—Where  an  appeal  was  not  taken  for 
more  than  two  years  after  the  deci- 
sion, by  the  complainant's  own  negli- 
gence, the  action  was  held  barred. 
Braun  v.  Sauerwein  (1869)  10  WalL 
218.  220,  19  L.  Ed.  895. 

The  proviso  of  this  section  is  per- 
missive only,  and  does  not  compel  t 
claimant  to  bring  suit  within  two  yean 
and  six  months  after  taking  appeal  in 
any  cas^,  but  that  he  may  at  his  elec- 
tion await  the  decision  of  the  commis- 
sioner, and,  if  adverse,  bring  suit  with- 
in two  years  thereafter.  Merck  v. 
Treat  (1909)  174  Fed.  388,  98  C.  0. 
A.  606. 

An  appeal  limiting  the  time  to  sue 
for  a  tax  illegally  collected  dates  from 
the  filing  of  the  application  to  refund 
in  the  office  of  the  commissioner  of  in- 
ternal revenue.  Cotton  Press  Co.  v. 
Collector  (C.  O.  1873)  Fed.  Cas.  No. 
3,271. 

Where  plaintiff  appealed  to  the  com- 
missioner of  internal  revenue  for  re- 
dress because  of  taxes  collected  under 
duress  under  this  section,  the  running 
of  limitations  in  an  action  to  recover 
the  same  is  not  suspended  during  the 
pendency  of  the  appeal  before  the 
commissioner.  Christie-Street  Com- 
mission Co.  V.  XT.  S.  (C.  C.  1904)  129 
Fed.  506,  judgment  affirmed  (1905) 
136  Fed.  326,  69  C.  C.  A.  464. 

iS.  Pleading  failure  to  take  appeals 
The  failure  to  take  an  appeal  to  the 
commissioner  of  internal  revenue,  as 
provided  by  statute,  to  be  available  in 
an  action  to  recover  a  tax  as  illegally 
assessed,  must  be  pleaded  in  abatement 
Hendy  v.  Soule  (C.  O.  1868)  Fed.  Csb, 
No.  6,359. 

14.  Proof  of  appeal  and  decisioi 
thereon.— Due  proof  must  be  made  of 
the  commissioner's  decision.  A  certifi- 
cate indorsed  on  the  appeal,  "Examined 
and  rejected,"  signed  by  one  unknown 
to  the  court,  with  no  evidence  to  show 
that  the  commissioner  adopted  it  as 
his  decision,  is  not  due  proof.  Lauer 
v.  U.  S.  (1869)  5  Ct.  CI.  447. 

It  being  incumbent  on  the  plaintiff,  in 
an  action  to  recover  back  taxes  illegal- 
ly collected  from  him  by  the  United 
States  internal  revenue  collector,  to 
show  that  he  has  appealed  to  the  coiii- 
missioner  of  internal  revenue,  and  that 
the  appeal  was  decided  against  him, 
the  plaintiff  must  produce  a  written  ap- 
peal in  evidence  or  an  authentic  copy 
thereof,  or  show  good  cause  for  its  ab- 
sence. Hubbard  v.  KeUey  (1874)  8  W. 
Va.  46. 

Before  a  taxpayer  may  maintain  aa 
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action  against  m  collector  of  United 
States  revenue  to  recover  back  illegal 
taxes  paid  by  him  he  must  show  that 
he  has  complied  with  all  the  prerequi- 
sites and  conditions  prescribed  by  the 
statute,  among  which  is  the  fact  of  the 
taking  of  an  appeal  to  the  commissioner 
of  internal  revenue,  and  that  the  same 
has  been  decided  against  him.    Id. 

15.  Restraining  assessment,  payment, 
or  colieotion  of  taxes.— Federal  district 
court  did  not  commit  reversible  error 
in  passing  on  merits  of  controversy  in 
supplemental  bill  to  enjoin  collection  of 
surtaxes  under  income  tax  law  1913, 
on  ground  of  its  unconstitutionality, 
that  the  commissioner  of  internal  rev- 
enue had  ruled  adversely  upon  plain- 
tiff's protest  and  the  taxes  had  been 
paid,  notwithstanding  failure  of  such 
bill  to  allege  compliance  with  conditions 
imposed  by  this  section  and  section 
5d44,  ante,  as  prerequisites  to  such  suit 
Dodge  V.  Brady  (1916)  36  S.  Ct.  277. 

Under  this  section  and  section  5947, 
ante,  a  stockholder  of  a  corporation 
could  not  maintain  a  suit  in  equity  to 
restrain  the  corporation  from  paying 
taxes  assessed  on  its  income  under  Act 
Aug.  5,  1909,  c.  6,  86  Stat.  11.  Straus 
T.  Abrast  Realty  Co.  (D.  C.  1912)  200 
Fed.  327. 

A  bill  in  equity  will  not  lie  to  enjoin 
the  assessment  and  collection  by  the 
commissioner  of  internal  revenue  of  a 
surtax  imposed  upon  the  plaintifTs  in- 
come under  section  2,  Act  Oct.  3,  1918, 
as  the  plaintiffs  have  an  adequate  rem- 
edy at  law  under  this  section,  section 
5944,  ante,  and  section  5950,  post,  and 
as  section  5947,  ante,  expressly  pro- 
vides that  no  suit  for  the  purpose  of 
restraining  the  assessment  or  collection 
of  any  tax  shall  be  maintained  in  any 
court.  Dodge  v.  Osbom  (1915)  43 
App.  D.  C.  144. 

16.  Suits   against   government— This 

section,  section  5444,  ante,  and  sections 


5450,  5451,  post,  held  not  inconsistent 
with  Tucker  Act  March  3,  1887  (ante, 
§  991  [20]),  and  hence  a  federal  district 
court  had  jurisdiction  of  an  action 
against  the  United  States  to  recover 
money  paid  on  an  erroneous  internal 
revenue  assessment.  U.  S.  v.  Finch 
(1912)  201  Fed,  95.  119  C.  O.  A.  433. 
Act  March  3,  1887,  §  1  (ante,  §  991 
[20]),  providing  generally  for  the  bring- 
ing of  suits  against  the  United  States, 
and  limiting  such  suits  to  six  years  aft- 
er the  right  accrued,  did  not  supersede 
this  and  the  following  section,  specif- 
ically authorizing  suits  for  the  recovery 
of  internal  taxes  paid,  and  claimed  to 
have  been  erroneously  or  illegally  as- 
sessed or  collected,  within  two  years 
,  after  an  appeal  has  been  taken  and  de- 
termined by  the  department;  and  such 
suits  are  governed  by  the  limitation 
contained  in  those  sections,  which  is 
made  one  of  the  conditions  of  the  right 
of  action  thereby  given.  Christie- Street 
Commission  Co.  v.  U.  S.  (C.  C.  1903) 
126  Fed.  991. 

Cited  without  definite  appilcation, 
BergdoU  v.  Pollock  (1877)  95  U.  S.  337, 
24  L.  Ed.  512;  Wright  v.  Blakeslee 
(1879)  101  U.  S.  174,  179,  25  L.  Ed. 
1048;  Pollock  v.  Farmers'  Loan  &  Trust 
Co.  (1895)  15  Sup.  Ct  673,  700.  157 
U.  S-  429,  39  li.  Ed.  759  (dissenting 
opinion) ;  Spreckels  Sugar  Refining  Co. 
V.  McClain  (1904)  24  Sup.  Ct  376.  378, 
192  U.  S.  397,  48  L.  Ed.  496;  South 
Carolina  v.  U.  S.  (1905)  26  Sup.  Ct 
110.  199  U.  S.  437,  50  L.  Ed.  261,  4 
Ann.  Cas.  737  (statement);  U.  S.  v. 
Barnes  (1912)  32  Sup.  Ct.  117, 118,  222 
U.  S.  513.  56  L.  Ed.  291;  U.  S.  v.  Ship- 
ley (1912)  197  Fed.  265,  116  C.  C.  A. 
627;  Armour  v.  Roberts  (C.  0.  1907) 
151  Fed.  846;  Central  Trust  Co.  of 
New  York  v.  Treat  (C.  C.  1911)  192 
Fed.  942;  Schafer  v.  Craft  (D.  C. 
1906)  144  Fed.  907  (affirmed  [1907] 
153  Fed.  175,  82  C.  0.  A.  349). 


§  5950.  (R  S.  §  3227.)  Limitation  of  suits  for  recovery  of  taxes 
wrongfully  collected. 
No  suit  or  proceeding  for  the  recovery  of  any  internal  tax  alleged 
to  have  been  erroneously  or  illegally  assessed  or  collected,  or  of 
any  penalty  alleged  to  have  been  collected  without  authority,  or  of 
any  sum  alleged  to  have  been  excessive  or  in  any  manner  wrong- 
fully collected,  shall  be  maintained  in  any  court,  unless  the  same  is 
brought  within  two  years  next  after  the  cause  of  action  accrued: 
Provided,  That  actions  for  such  claims  which  accrued  prior  to  June 
six,  eighteen  hundred  and  seventy-two,  may  be  brought  within  one 
year  from  said  date;  and  that  where  any  such  claim  was  pending 
before  the  Commissioner,  as  provided  in  the  preceding  section,  an 
action  thereon  may  be  brought  within  one  year  after  such  decision 
and  not  after.  But  no  right  of  action  which  was  already  barred 
by  any  statute  on  the  said  date  shall  be  revived  by  this  section. 
Act  June  6,  1872,  c  315,  |  44,  17  Stat.  257. 

ICotea  of  Deeistona 

See,  also,  notes  unde;:  §  5949,  ante.         sections  5944,  5949,  ante,  making  ap- 

Constitutionality.— There  is  no  want      Peal  to  commissioner  of  internal  rey- 

of  dae  process  of  law  in  this  section  and      enae  after  payment  and  his  refusal  pre- 
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requisite  to  suit  to  recover  taxes  illeg- 
ally assessed.    Dodge  v.  Osbom  (1916) 
36  S.  Ct.  275. 
Limitations  barring  action  In  general. 

— Under  this  statute,  held,  that  a  re- 
mainderman, who,  under  protest,  paid 
a  succession  tax  properly  assessed  on 
the  estate  and  the  50  per  cent,  penalty 
erroneously  imposed,  was  entitled  to 
two  years  from  the  decision  of  the  com- 
mission in  which  to  sue  for  its  recovery. 
Wright  V,  Blakeslee  (1879)  101  U.  S. 
174,  25  L.  Ed.  104a 

A  suit  commenced  June  15,  1875,  to 
.  recover  a  certain  tax  and  penalty  col- 
lected, is  not  barred  where  the  decision 
of  the  commissioner  of  internal  rev- 
enue on  appeal  from  an  application  to 
refund  was  rendered  July  3,  1873.    Id. 

An  action  against  the  United  States 
on  a  claim  to  recover  back  internal  tax- 
es illegally  collected,  which  has  been 
presented  to  but  not  approved  by  com- 
missioner of  internal  revenue,  is  barred 
by  this  section,  two  years  after  the 
cause  of  action  accrues.  Christie-Street 
Commission  Co.  v.  U.  S.  (1905)  136 
Fed.  326,  69  C.  C.  A.  464. 

Where  plaintiff  appeals  to  the  com- 
missioner of  internal  revenue  for  re- 
dress because  of  taxes  collected  by  du- 
ress, statements  by  the  officers  of  the 
government  to  the  claimant,  pending 
such  appeal,  that  the  claim  would  be 
allowed,  or  had  been  certified  favorably 
to  the  auditing  office,  constitute  no  es- 
toppel against  the  government,  so  as  to 
avoid  the  operation  of  the  statute  of 
limitations.  Christie-Street  Commis- 
sion Co.  V.  U.  S.  (C.  O.  1904)  129  Fed. 
506,  judgment  affirmed  (1905)  136  Fed. 
326,  69  C.  C.  A.  464. 

The  two-year  limitation  prescribed  by 
this  section  for  actions  to  recover  taxes 
erroneously  collected,  does  not  govern, 
as  it  applies  only  when  the  gist  of  the 
claim  is  the  wrongful  act  of  the  tax 
officer,  and  in  this  case  the  original 
wrong  was  cured  by  the  action  taken  by 
the  department  to  refund  the  money. 
Ray  V.  U.  S.  (D.  C.  1892)  50  Fed.  166. 

Repeal  of  limitations.— Act  March  3, 
1887,  §  1,  ante,  §  991(20),  providing 
generally  for  the  bringing  of  suSts 
against  the  United  States,  and  limiting 
such  suits  to  six  years  after  the  right 
accrued,  did  not  supersede  this  sec- 
tion and  section  5951,  post,  specifically 
authorizing  suits  for  the  recovery  of 
internal  taxes  paid,  and  claimed  to  have 
been  erroneously  or  illegally  assessed  or 
collected,  within  two  years  after  an  ap- 
peal has  been  taken  and  determined 
by  the  department;  and  such  suits  are 
governed  by  the  limitation  contained  in 
those  sections,  which  is  made  one  of  the 
conditions  of  the  right  of  action  there- 
by given.  Christie- Street  Commission 
Co.  V.  U.  S.  (0.  C.  1903)  126  Fed.  991. 

The  limitation  of  two  years  prescribed 
by  section  5950,  post,  for  commence- 
ment of  actions  to  recover  back  inter- 
nal taxes  illegally  exacted  is  not  repeal- 
ed by  section  991(20),  ante,  providing 
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that  no  suite  ehall  be  allowed  under 
that  law  unless  they  are  brought  within 
six  years  after  the  causes  of  action 
respectively  accrue.  Christie-Street 
Commission  Co.  v.  U.  S.  (1905)  136 
Fed.  326,  69  C.  C.  A.  464,  affirmmg 
judgment  (C.  C.  1904)  129  Fed.  506. 

"Claim"  within  meaning  of  statute^ 

Where-  the  application  for  refunding 
of  taxes  is  delivered  to  a  collector  or 
other  local  internal  revenue  officer,  it  is 
not  a  presentation  of  the  claim  to  the 
commissioner  such  as  is  contemplated 
in  the  first  proviso.  (1873)  14  Op. 
Atty,  Gen.  615. 

Presentation  of  claim^^Under  this 
section  and  sections  5944,  5949,  ante, 
and  5951,  post,  suit  to  recover  corpo- 
rate excise  tax  illegally  collected  could 
not  be  maintained  more  than  two  years 
after  payment,  though  the  claim  was 
presented  to  and  rejected  by  the  Com- 
missioner of  Internal  Revenue  after 
the  expiration  of  the  two  years.  Public 
Service  Ry.  Co.  v.  Herold  (D.  C.  1915) 
219  Fed.  301. 

An  application  filed  with  the  Com- 
missioner of  Internal  Revenue  for  the 
refunding  of  taxes  alleged  to  have  been 
erroneously  or  illegally  assessed  and 
collected,  though  informal  or  defective, 
may  nevertheless  be  regarded  as  a 
"claim"  within  tihe  meaning  of  the 
statute,  so  far  at  least  as  to  be  the 
foundation  for  an  amendment.  (1873) 
14  Op.  Atty.  Gen.  615. 

Demurrer  raising  bar  of  llmitatlon8.F- 

In  a  suit  to  recover  internal  revenue 
taxes  alleged  to  have  been  illegally 
collected,  where  the  complaint  shows 
that  more  than  two  years  have  elapsed, 
and  it  is  therefore  barred  by  this  sec- 
tion, the  bar  may  be  raised  by  demurrer, 
since  that  section  contains  no  excep- 
tions. Commissioners  of  the  Sinking 
Fund  of  Lo?iisville  v.  Buckner  (0.  C. 
1891)  48  Fed.  533. 

Corporate  tax.— The  limitation  for  ac- 
tion to  recover  an  illegally  collected  ex- 
cise tax  on  a  corporation  as  doing  busi- 
ness is  two  years  from  its  payment 
Public  Service  Electric  Co.  v.  Herold 
(D.  C.  1915)  227  Fed.  491;  Public 
Service  Ry.  Co.  v.  Moffett  (D.  C.  1915) 
227  Fed.  494. 

Under  this  section  and  section  5944, 
ante,  and  section  5951,  post,  a  corpo- 
rate excise  tax  illegally  collected  conid 
not  be  recovered  back,  where  suit  was 
not  brought  within  two  years.  Public 
Service  Ry.  Co.  v.  Herold  (D.  C.  1915) 
219  Fed.  301. 

Under  this  section  and  section  5949, 
ante,  and  section  5951,  post,  suit  to  re- 
cover corporate  excise  tax  paid  under 
protest,  brought  within  two  years  after 
rejection  of  claims  by  Commissioner  of 
Internal  Revenue,  held  not  barred  by 
limitations.  State  Line  &  S.  R.  Oo.  ▼. 
Davis  (D.  C.  1915)  228  Fed.  240. 

Income  taxes.— The  inhibition  of  sec- 
tion 5947,  ante,  of  suite  to  restrain  as- 
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sessment  or  collection  of  a  tax,  and 
provisions  of  this  section  and  sections 
0944,  5949,  ante,  making  an  appeal  to 
a  commissioner  of  internal  revenue  aft- 
er payment  and  refusal  to  refund  pre- 
requisite to  a  suit  to  recover  taxes  il- 
legally collected,  are  applicable  to  taxes 
under  the  income  tax  section  of  tariff 
act  (Act  Oct.  3,  1913,  §  2,  par.  L). 
Dodge  v.  Osbom  (1910)  36  Sup.  Ct 
275. 

A  bill  in  equity  will  not  lie  to  enjoin 
the  assessment  and  collection  by  the 
Commissioner  of  Internal  Revenue  of  a 
surtax  imposed  upon  the  plaintiff's  in- 
come under  section  2,  Act  Oct  3,  1913, 
as  the  plaintiffs  have  an  adequate  rem- 
ec^  at  law  under  this  section  and  sec- 


tions 5944,  5949,  ante,  and  as  section 
5947,  ante,  expressly  provides  that  no 
suit  for  the  purpose  of  restraining  the 
assessment  or  collection  of  any  tax 
shall  be  maintained  in  any  court.  Dodge 
V.  Osbom  (1915)  43  App.  D.  0.  144. 

Cited  without  definite  apptication, 
TJ.  S.  V.  Real  Estate  Sav.  Bank  (1881) 
104  U.  S.  728,  732,  26  L.  Ed.  908; 
South  Carolina  v.  U.  S.  (1905)  26  Sup. 
Ct.  110,  199  U.  S.  437,  50  L.  Ed.  261, 
4  Ann.  Gas.  737  (statement);  U.  S. 
V.  Barnes  (1912)  32  Sup.  Ct.  117,  222 
U.  S.  513,  56  L.  Ed.  291;  U.  S.  v. 
Shipley  (1912)  197  Fed.  265,  116  C. 
C.  A.  627;  Same  v.  Bank  of  America 
(C.  C.  1883)  15  Fed.  730;  Armour  v. 
Roberts  (C.  C.  1907)  151  Fed.  846. 


§  5951.  (R.  S.  §  3228.)     Claims  for  refundment;    limitation. 

All  claims  for  the  refunding  of  any  internal  tax  alleged  to  have 
been  erroneously  or  illegally  assessed  or  collected,  or  of  any  penalty 
alleged  to  have  been  collected  without  authority,  or  of  any  sum 
alleged  to  have  been  excessive  or  in  any  manner  wrongfully  col- 
lected, must  be  presented  to  the  Commissioner  of  Internal  Revenue 
within  two  years  next  after  the  cause  of  action  accrued:  Provided, 
That  claims  which  accrued  prior  to  June  six,  eighteen  hundred  and 
seventy-two,  may  be  presented  to  the  Commissioner  at  any  time 
within  one  year  from  said  date.  But  nothing  in  this  section  shall 
be  construed  to  revive  any  right  of  action  which  was  already  barred 
by  any  statute  on  that  date. 

Act  June  6,  1872,  c.  315,  §  44,  17  Stat.  257. 

By  Act  Sept.  8,  1916,  c.  463,  §  411,  post,  §  6346a,  holders  of  stamps  is- 
sued under  Act  Oct.  22,  1914,  c  331,  are  required  to  present  them  for  re- 
demption within  two  years. 

ICotes  of  Decisions 


See,  also,  notes  under  §  5949,  ante. 

To  what  claims  statute  applies  in 
generals— That  limitation  is  intended  to 
apply  to  the  claims  described  in  sec- 
tion 6944,  ante,  only.  (1827)  15  Op. 
Atty.  Gen.  427. 

Cialm  for  legacy  taxesw— This  section, 
limiting  the  time  for  presenting  claims 
to  recover  internal  revenue  taxes  ille- 
gally collected,  has  no  application  to  a 
claim  for  the  refunding  of  legacy  taxes 
under  Act  June  27,  1902,  §  3.  U.  S.  v. 
Shipley  (1912)  197  Fed.  265,  116  0.  0. 
A.  627. 

This  section,  limiting  the  time  for 
presenting  claims  for  the  refunding  of 
internal  revenue  taxes  illegally  col- 
lected, has  no  application  to  a  claim 
for  the  refunding  of  legacy  taxes  paid 
on  contingent  interests,  which  did  not 
become  vested  prior  to  July  1,  1902, 
which  are  required  to  be  refunded  by 
Act  June  27,  1902,  c.  1160,  32  Stat. 
406,  irrespective  of  their  legality  or 
whether  they  were  voluntarily  paid  or 
not;  and  a  failure  to  present  the  claim 
within  the  time  limited  by  such  section 
win  not  bar  an  action  thereon.  Thacher 
V.  U.  S.  (C.  C.  1906)  149  Fed.  902. 

The  provisions  of  the  act  of  1902  are 
special  and  apply  to  a  particular  class 
of  obligations  against  the  government. 


and,  being  special,  these  claims  are  not 
governed  by  the  provisions  of  section 
5951.     (1907)  26  Op.  Atty.  Gen.  194. 

Claim  for  stamp  taxes^-Stamps  or 
stamp  duties  come  under  the  provisions 
of  this  section  imposing  a  limitation  on 
claims  for  the  refunding  of  internal  tax- 
es, and  hence  claims  for  a  refund  of 
money  paid  for  stamps  must  be  pre- 
sented to  the  Commissioner  of  Internal 
Revenue  within  two  years  from  the  time 
they  have  accrued,  otherwise  they  will 
be  barred.  (1875)  14  Op.  Atty.  Gen. 
513. 

Where  a  trust-deed  was  executed  to 
secure  certain  bonds  and  duly  stamped 
and  delivered,  but  the  bonds  not  having 
been  issued  as  contemplated,  the  deed 
was  subsequently  canceled  and  in  lieu 
thereof  a  new  trust-deed  and  bonds  of 
another  description  were  thereupon  ex- 
ecuted and  delivered.  Held  that  the 
case  of  the  first-mentioned  deed  is  with- 
in the  provisions  of  R.  S.  §  3426,  and 
presents  a  case  for  allowance  by  the 
Commissioner,  unless  barred  by  this 
section.    Id. 

The  limitation  in  this  section  relative 
to  claims  for  the  refunding  of  internal 
revenue  taxes  has  no  application  to 
claims  for  allowances  for  stamps  under 
R.  S.  i  3426.     Opinion  of  January  7, 
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1875,  in  14  Op.  513,  overruled.     (1878) 
15  Op.  Atty.  Gen.  427. 

Claim  for  oorporate  tax.F— See,  also, 
note,  post,  as  to  "Presentation  of 
daim." 

Under  thla  section  and  sections  5044, 
5949,  5950,  ante,  a  corporate  excise 
tax  illegally  collected  coUld  not  be  re* 
covered  back,  where  suit  was  not 
brought  within  two  years.  Public  Serv- 
ice Ry,  Co.  V.  Herold  (D.  C.  1915)  219 
Fed.  301. 

Under  this  section  and  sections  6949 
and  5950,  ante,  suit  to  recover  corpo" 
rate  excise  tax  paid  under  protest, 
brought  within  two  years  after  rejection 
of  claims  by  Commissioner  of  Internal 
Revenue,  held  not  barred  by  limitations. 
State  Line  &  S.  R.  Go.  v.  Davis  (D.  C. 
1915)  228  Fed.  246. 

Claim  by  savings  bank.— See,  also, 
note,  post,  as  to  "Presentation  of 
daim." 

A  suit  cannot  be  maintaiued  by  a  sav- 
ings bank  to  recover  taxes  illegally 
collected  unless  claim  for  payment  or 
refunding  has  been  presented  to  the 
commissioner  within  two  years  after  the 
claim  accrued.  Kings  County  Sav.  Inst. 
V.  Blair  (1886)  6  Sup.  Gt.  353,  356, 
116  U.  S.  200,  29  L.  Ed.  657. 

Set-off  of  olalm^-Where  internal  rev- 
enue taxes  were  paid  by  a  railroad  com- 
pany on  dividends  of  its  stock  owned 
by  a  state,  and  no  application  has  been 
made  by  the  company  within  the  time 
limited  by  statute  for  a  refund,  held, 
that  the  Commissioner  of  Internal  Rev- 
enue has  no  authority  to  allow  the 
amount  so  paid  to  be  applied  by  way 
of  set-off  in  discharge  of  a  liability  of 
the  company  for  taxes  arising  upon  a 
subsequent  assessment.  (1879)  16  Op. 
Atty.  Gen.  249. 

Presentation  of  clalm.r^ee,  also, 
note  under  §  5944,  ante. 


Under  this  section  and  sectiona  5944, 
6949,  5950,  ante,  suit  to  recover  cor- 
porate excise  tax  illegally  collected 
could  not  be  maintained  more  than  two 
years  after  payment,  though  the  claim 
was  presented  to  and  rejected  by  the 
commissioner  of  Internal  Revenue  aft* 
er  the  expiration  of  the  two  years. 
Public  Service  Ry.  Co.  v.  Herold  (D. 
C.  1915)  219  Fed.  301. 

The  provision  requiring  appeals  to 
be  "presented  to  the  Commiasioner  of 
Internal  Revenue  within  two  years^ 
does  not  mean  that  the  claim  shall  be 
served  personally  on  the  Commission- 
er. The  appeal  is  presented  within 
the  intent  of  the  statute  when  the  pa- 
pers are  filed  with  the  collector  of  the 
proper  district  as  prescribed  by  the 
regulations  of  the  department.  Real 
Estate  Savings  Bank  of  Pittsburgh  ▼• 
U.  S.  (1880)  16  Gt.  GL  335. 

Commlssloner'a  determlnatloo  as 
to  doe  tlme^-An  award  of  the  com- 
missioner cannot  be  impeached  for  er- 
ror in  the  determination  of  any  fact 
which  it  is  his  duty  to  determine. 
Whether  the  claim  was  presented  to 
him  in  due  time  is  such  a  fact  First 
Nat  Bank  of  Greencastle  v.  XJ.  S. 
(1879)  15  Gt  GL  225. 

Cited    without    definite    application. 

Commissioners  of  Sinking  Fund  of  Lo- 
gan County,  Ky.,  v.  U.  S.  (1898)  18 
Sup.  Gt  361,  169  U.  S.  255,  42  L.  Ed. 
737;  South  Carolina  v.  U.  S.  (1905) 
26  Sup.  Gt  110,  199  U.  a  437,  50  L. 
Ed.  261,  4  Ann.  Cas.  737  (statement); 
U.  S.  V.  Barnes  (1912)  32  Sup.  Ct  117, 
222  U.  S.  513,  56  L.  Ed.  291;  Christie- 
Street  Commission  Go.  v.  U.  S.  (1905) 
136  Fed.  326,  329,  69  G.  G.  A.  464; 
Commissioners  of  the  Sinking  Fund 
V.  Buckner  (G.  G,  1891)  48  Fed.  633, 
535. 


§  5952.  (R.  S.  §  3229.)     Compromises. 

The  Commissioner  of  Internal  Revenue,  with  the  advice  and  con- 
sent of  the  Secretary  of  the  Treasury,  may  compromise  any  civil 
or  criminal  case  arising  under  the  internal-revenue  laws  instead  of 
commencing  suit  thereon ;  and,  with  the  advice  and  consent  of  the 
said  Secretary  and  the  recommendation  of  the  Attorney-General,  he 
may  compromise  any  such  case  after  a  suit  thereon  has  been  com- 
menced. Whenever  a  compromise  is  made  in  any  case  there  shall 
be  placed  on  file  in  the  office  of  the  Commissioner  the  opinion  of 
the  Solicitor  of  Internal  Revenue,  or  of  the  officer  acting  as  such, 
with  his  reasons  therefor,  with  a  statement  of  the  amount  of  tax 
assessed,  the  amount  of  additional  tax  or  penalty  imposed  by  law  in 
consequence  of  the  neglect  or  delinquency  of  the  person  against 
whom  the  tax  is  assessed,  and  the  amount  actually  paid  in  accord- 
ance with  the  terms  of  the  compromise. 

Act  July  20,  1868,  c.  186,  §  102,  15  Stat.  166. 

This  section  is  made  applicable  to  special  taxes  imposed  on  producers  and 

importers  of  opium  and  coca  leaves,  by  Act  Dec.  17,  1914,  c.  1,  {  7,  post,  | 

e287m. 

ICotes  of  Decisions 


1.  Repeal  of  former  law. 

2.  Power  to  compromiae  in  general, 
t.    Disposition  of  pending  litigation. 


4.    Cases  included  in  general. 

6.    Embezzlement  cases. 

-0.   Violation  of  oleomargarine  law. 
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7.    Tax  legally  due. 

&    Procedure  in  general. 

9.    Agreement  for  compromise. 
IjO.    Bffect  of  agreement  for  delay  to  eCCect 

compromise. 
U.    Dlamissal  of  proceedings. 

12.  Recovery  of  money  deposited  wltb  col- 

lector. 

13.  Rights  of  informer. 

14.  Instruction  as  to  compromise  In  crim- 

inal case. 

1.  Repeal  of  former  law^— The  provi- 
sion  in  section  179  of  the  act  of  June 
80,  1864,  c.  173,  as  amended  by  the  act 
of  July  13,  1866,  c.  184,  for  compro- 
mising internal  revenue  cases,  is  repeal- 
ed by  this  section.  (1871)  13  Op.  Atty. 
G«zu  525. 

2.  Power  to  compromise  In  generals— 

Under  this  section  the  Commissioner 
of  Internal  Revenue  has  power  to  com- 
promise cases  arising  under  the  inter- 
nal revenue  laws,  before  suit,  with  the 
adyice  of  the  Secretary  of  the  Treas- 
ury; but  after  the  commencement  of  a 
suit  or  proceeding  in  court,  the  recom- 
mendation of  the  Attorney  General  is 
also  necessary.  (1871)  13  Op.  Atty. 
Gen.  479. 

In  passing  upon  cases  submitted  to 
him  for  compromise,  under  this  section 
and  section  6375,  post,  the  Secretary 
of  the  Treasury,  while  he  is  not  at 
liberty  to  act  from  motives  merely  of 
compassion  or  charity,  may  consider 
not  only  the  pecuniary  interests  of  the 
government,  but  take  into  view  gener- 
al considerations  of  justice  and  equity 
and  of  public  policy.  (1881)  17  Op. 
Atty.  Gen.  213. 

The  Secretary  of  the  Treasury  has 
no  power  to  compromise  a  suit  brought 
against  a  collector  of  internal  revenue 
for  the  recovery  of  taxes  claimed  to 
have  been  illegally  collected.  (1001)  23 
Op.  Atty.  Gen.  507. 

3.  Disposition  of  pending  iltfoation.— 
The  power  to  compromise  ceases  as 
soon  as  the  judgment  in  the  suit  or 
proceeding  is  rendered.  (1871)  13 
Op.  Atty.  Gen.  479. 

Under  the  primary,  broad,  and  gen- 
eral control  by  the  Attorney  General 
of  suits  in  which  the  United  States  is 
interested,  he  is  authorized  to  make 
such  disposition  of  pending  litigation, 
including  the  compromise  of  cases  of 
forfeiture  incurred  under  the  revenue 
laws,  as  seems  to  him  meet  and  prop- 
er.    (1899)  22  Op.  Atty.  Gen.  491. 

Except  as  modified  by  this  section 
and  section  6379,  post,  the  power  to  de- 
termine whether  a  compromise  should 
be  made  of  pending  litigation  would 
seem  to  rest  with  the  Attorney  Gener- 
al, such  suits  being  necessarily  under 
his  control  and  subject  to  his  direction. 
(1901)  23  Op.  Atty.  Gen.  507. 

4.  Cases  Included  In  gonerali— Where 
an  action  is  brought  by  the  United 
States  against  delinquent  corporations 
which  have  failed  to  file  a  return  un- 
der Corporation  Tax  Act,  §  38,  section 
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6300  et  Beq.,  post,  the  verdict  must 
specifically  state  the  amount  of  the 
penalty  not  less  than  $1,000,  after 
which  the  corporations*  only  remedy 
(other  than  appeal)  is  to  apply  for  a 
compromise  under  this  section  and  sec- 
tion 6375,  post.  U.  S.  V.  Acorn  Roofing 
Co.  (D.  C.  1912)  204  Fed.  157. 

The  words  "aU  cases  arising  under 
the  internal  revenue  laws,"  in  the  for- 
mer section  as  first  enacted,  mean 
those  cases  wherein  the  taxpayer,  and 
not  the  tax  collector,  is  the  party  seek- 
ing a  compromise.  (1872)  14  Op.  Atty. 
Gen.  8. 

Where  an  assessor  of  internal  reve- 
nue was  indicted  upon  the  provisions 
of  section  10201,  post,  and  of  sections 
97  and  98  of  the  act  of  July  20,  1868, 
ante,  |S  5888,  5889,  for  having  entered 
into  a  corrupt  arrangement  with  cer- 
tain distillers  to  defraud  the  govern- 
ment, and  before  trial  proposed  terms 
of  compromise  to  the  Commissioner 
of  Internal  Revenue,  under  section  102 
of  the  last-mentioned  act,  this  section, 
it  was  held  that  the  case  did  not  come 
within  the  purview  of  the  latter  sec- 
tion.    (1872)  14  Op.  Atty.  Gen.  43. 

The  penalty  incurred  under  sections 

20  and  21  of  the  act  of  February  8, 
1875  (18  Stat.  311),  for  nonpayment 
of  taxes  due  on  the  circulating  notes 
issued  by  banks  in  Canada  for  circula- 
tion in  Canada,  but  which  have  passed 
over  the  line  and  been  received  by 
banks  in  the  United  States  and  paid 
out  by  them  within  the  United  States, 
may  be  compromised  under  this  section, 
by  the  Commissioner  of  Internal  Reve- 
nue, with  the  advice  and  consent  of 
the  Secretary  of  the  Treasury.     (1897) 

21  Op.  Atty.  Gen.  558. 

The  power  given  the  Secretary  by 
this  section  to  compromise  cases  aris- 
ing under  the  internal  revenue  laws,  ex- 
tends only  to  suits  commenced  by  the 
government  to  recover  taxes;  while 
the  ampler  power  of  compromise  given 
him  by  section  6375,  post,  is  limited  to 
claims  in  favor  of  the  United  States. 
(1901)   23  Op.  Atty.  Gen.  507. 

The  Secretary  of  the  Treasury  has 
no  power  to  compromise  a  suit  brought 
against  a  collector  of  internal  revenue 
for  the  recovery  of  taxes  claimed  to 
have  been  illegally  collected.     Id. 

5.  Embezzlement  cases.— The  Com- 
missioner of  Internal  Revenue  is  not 
authorized  by  this  section  to  compro- 
mise cases  in  which  internal  revenue 
officers  are  charged  with  embezzlement 
under  the  sixteenth  section  of  Act  Aug. 
6,  1846,  c.  90,  the  provisions  whereof 
are  made  applicable  to  such  officers 
by  Internal  Revenue  Law  June  30, 
1864,  c.  173.  (1872)  14  Op.  Atty. 
Gen.  8. 

6.  Violation  of  oieomaroarlne  law.— 

The  officers  of  the  Treasury  Depart- 
ment are  authorized,  in  accordance  with 
the  provisions  of  this  section,  to  com- 
promise a  case  involving  a  violation  of 
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the  "oleomargarine"  statutes,  upon 
terms  which,  in  their  judgment,  are 
just  and  reasonable.  (1907)  26  Op. 
Atty.  Gen.  282. 

7.  Tax  feoally  due^-The  Commission- 
er of  Internal  Revenue  has  not  au- 
thority, with  the  concurrence  of  the 
Attorney  General  and  the  Secretary 
of  the  Treasury,  to  compromise  a  tax 
legally  due  from  a  railroad  company 
(the  same  being  solvent)  for  a  sum 
less  than  the  amount  of  the  tax.  The 
authority  to  compromise  conferred  by 
this  section  does  not  permit  the  volun- 
tary relinquishment  of  a  part  of  a  tax 
lawfully  assessed  upon  and  due  from  a 
solvent  person  or  corporation.  (1879) 
16  Op.  Atty.  Gen.  249. 

8.  Procedure  in  generai^-The  course 
of  proceeding  to  be  observed  in  execu- 
tion of  this  section  considered  and  in- 
dicated.    (1868)  12  Op.  Atty.  Gen.  472. 

9.  Agreement    for    compromise.— An 

agreement  by  a  district  attorney  to  re- 
lease a  surety  on  a  stipulation  for 
value  on  condition  of  his  giving  in- 
formation against  other  persons  is  not 
valid  without  the  concurrence  of  the 
commissioner  of  internal  revenue,  the 
secretary  of  the  treasury,  and  the  at- 
torney general.  U.  S.  v.  Quantity  of 
Distilled  Spirits  (D.  C.  1870)  Fed.  Oas. 
No.  16,099. 

Where  a  suit  under  the  internal 
revenue  laws  is  agreed  to  be  dismiss- 
ed upon  payment  of  costs  by  the  claim- 
ant and  entry  of  certificate  of  probable 
cause  of  seizure,  the  same  is  an  agree- 
ment for  a  compromise  of  the  case 
within  the  meaning  of  this  section,  and 
cannot  take  effect  without  the  approval 
of  the  Commissioner  of  Internal  Reve- 
nue, the  Secretary  of  the  Treasury,  and 
the  Attorney  General  (1868)  12  Op. 
Atty.  Gen.  536. 

10.  Effect  of  agreement  for  deiay  to 
effect  compromise.— While  any  consid- 
erable lapse  of  time  between  conviction 
and  sentence  is  not  favored  by  the 
court,  an  agreement  to  give  the  pris- 


oner reasonable  delay  in  order  that  be 
might  endeavor  to  effect  a  compronuse 
is  far  from  being  an  inducement  of 
such  character  as  will  justify  the  with- 
drawal of  a  plea  of  guilty.  U.  S.  v. 
Bayaud  (C.  C.  1883)  23  Fed.  721,  723. 

11.  Dismissal  of  proceed  in  gs^This 
section  does  not  require  that  the  At- 
torney General  should  approve  the  ac- 
tion of  the  Commissioner  of  Internal 
Revenue  where  he  directs  the  uncondi- 
tional dismissal  of  a  judicial  proceed- 
ing under  the  internal  revenue  laws. 
(1869)  12  Op.  Atty.  Gen.  552. 

12.  Recovery  of  money  deposited  witii 
collector.— Where  a  party  deposits  mon- 
ey with  a  collector  of  internal  revenae, 
with  authority  to  apply  it  to  a  proposed 
compromise,  of  certain  revenae  de- 
mands then  pending  against  the  deposi- 
tor, and  the  collector,  after  the  propos- 
ed compromise  has  been  rejected  by 
the  government,  applies  the  money  to 
an  assessment  for  taxes  and  penalties 
against  the  depositor,  and  pays  the 
money  into  the  Treasury,  the  Court  of 
Claims  has  jurisdiction  of  an  action  to 
recover  it  back.  Boughton  v.  U.  S. 
(1876)  12  Ct.  CI.  330. 

13.  Riglits  of  Informer^— Where  a  for- 
feiture is  decreed  in  a  suit  for  breach 
of  internal  revenue  law,  and  defendant 
on  a  compromise  pays  a  sum  of  money 
into  court,  the  right  of  the  informers  is 
not  affected  by  the  fact  that  a  part  of 
the  sum  is  designated  to  cover  taxes. 
U.  S.  V.  Krum  (C.  C.  1882)  10  Fed.  823. 

14.  Instruction  as  to  compromlM  li 
criminal  case^— Under  this  section  ac- 
cused on  trial  for  selling  liquor  without 
paying  the  special  tax  held  entitled  to 
an  instruction  that,  if  he  paid  the  tax 
and  penalty  in  consideration  of  an 
agreement  that  he  should  not  be  prose- 
cuted, he  should  be  found  not  gnilty. 
Willingham  v.  U.  S.  (1913)  208  Fed. 
137,  127  C.  0.  A.  263. 

Cited  without  definite  application, 
U.  S.  v.  Stanton  (1895)  70  Fed.  890, 
892,  17  O.  0.  A.  475. 


§  5953.  (R.  S.  §  3230.)  Discontinuances  of  criminal  prosecutions. 
No  discontinuance  or  nolle  prosequi  of  any  prosecution  under 
section  three  thousand  two  hundred  and  fifty-seven  shall  be  allowed 
without  the  permission  in  writing  of  the  Secretary  of  the  Treasury 
and  the  Attorney-General. 

Act  March  31^  1868,  c.  41,  §  7,  15  Stat.  60. 

R.  S.  §  3257,  mentioned  in  this  section,  is  set  forth  post,  §  5993. 

§  5954.  (R.  S.  §  3231.)     Continuances  of  internal-revenue  cases. 

It  shall  be  lawful  for  any  court  in  which  any  suit  or  criminal  pro- 
ceeding arising  under  the  internal-revenue  laws  may  be  pending,  to 
continue  the  same  at  any  stage  thereof,  for  good  cause  shown  on 
motion  by  the  district  attorney. 

Act  July  20,  1868.  c.  186,  §  102.  15  Stat  166. 

Cited    without    definite    applleatlon, 

U.  S.  V.  Stanton   (1895)  70  Fed.  890^ 
892,  17  O.  a  A.  475. 
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CHAPTER  THREE 


Special  Taxes 


flee. 

5955.  Trade  or  business  not  to  be  car- 

ried on  until  tax  paid. 

5956.  Trade   or  business   to   be   regis- 

tered. 

5957.  Persons   in   partpership  at  same 

place  liable  for  only  one  tax. 

5958.  Payment  of  one  special  tax  not 

to  cover  several  places  of  busi- 
ness. 

5959.  When  more  than  one  pursuit  is 

carried  on  in  same  place  by 
same  person  at  same  time. 

5960.  When  special  tax  to  be  due,  how 

reckoned ;    returns. 

5961.  Stamps  for  special  taxes. 

5962.  Special-tax  stamp  to  be  exhibited 

in  place  of  business. 

6963.  List  of  special  tax-payers  to  be 

exhibited  in  collector's  office; 
certified  copy. 

6964.  Death   or   removal   after   paying 

tax;  business  carried  on  with- 
out additional  tax. 

5965.  Carrying     on    business    without 

payment  of  special  tax;  penal- 
ties. 

5966.  Carrying     on    business    without 

payment  of  special  tax  punish- 
able;   forfeitures. 

5967.  Carrying  on  business  of  manufac- 

turer of,  or  dealer  in,  oleomar- 
garine without  payment  of  spe- 
cial tax;   penalty. 

5968.  Carrying   on   business   of   manu- 

facturer of,  or  dealer  in,  pro- 
cess or  renovated  butter  or 
adulterated  butter  without  pay- 
ment of  tax;   penalty. 

5969.  Carrying   on   business   of   manu- 

facturer of*  or  dealer  in,  filled 
cheese  without  payment  of  tax. 

5970.  Payment   of   special    tax    not    to 

authorize  violation  of  State 
laws,  nor  prohibit  State .  taxa- 
tion. 

5971.  Special  taxes  imposed  on  whom. 

(1)  Brewers. 

(2)  Manufacturers      of      stills; 

drawback    on    stills    ex- 
ported. 
(S)  Rectifiers. 

(4)  Retail  liquor  dealers. 
Wholesale  liquor  dealers. 

(5)  Retail  dealers  in  malt  liq- 

uors. 
Wholesale   dealers   in   malt 
liquors;     sales    by    credi- 
tors,   executors,    etc.,    or 
under  process,  etc. 

(6)  (Superseded    in    part,    and 

remainder  transferred.) 

(7)  (Superseded.) 

(8)  (Superseded    in    part,    and 

remainder  transferred.) 


Sec. 

(9)   (Superseded.) 

(10)  (Superseded.) 

(11)  (Superseded    in    part,    and 

remainder  transferred.) 

5972.  Manufacturers   of   wooden   stills. 

5973.  Retail  liquor   dealers:    wholesale 

liquor  dealers;  retail  dealers  in 
malt  liquors;  wholesale  dealers 
in  malt  liquors. 

5974.  Distiller  selling  his  own  product; 

record  of  sales;  transcript; 
forfeiture. 
6975.  Special  tax  not  applied  to  vint- 
ners or  apothecaries  in  certain 
cases,  nor  to  manufacturing 
chemists,  etc.,  for  recovering 
tax-paid  alcohol  from  dregs, 
etc. 

5976.  Retail    liquor    dealers,    etc.,    on 

passenger  trains,  steamboats, 
or  other  vessels. 

5977.  Special   taxes   upon   manufactur- 

ers of,  or  dealers  in,  oleomar- 
garine. 

5978.  Special   taxes  upon  manufactur- 

ers of,  or  dealers  in,  process  or 
renovated  butter  or  adulterat- 
ed butter. 

5979.  Special   taxes   upon   manufactur- 

ers of,  or  dealers  in,  filled 
cheese. 

5980.  Special   taxes  upon  manufactur- 

ers or  packers  of  mixed  flour. 

5980a.  Corporation  tax;  amount;  mode 
of  assessment  on  insurance 
companies;  computation  of 
tax;  exemption;  credit  to  cor- 
poration paying  other  form  of 
tax;  exemption  of  corpora- 
tions not  doing  business;  tax 
on  corporations  organized  in 
foreign  countries;  exemptions; 
credit  in  case  of  payment  of 
other  form  of  tax. 

5980b.  Tax  on  brokers. 

5980c.  Tax  on  pawnbrokers. 

5980d.  Tax  on  ship  brokers. 

5980e.  Tax  on  custom  house  brokers. 

5980f.  Tax  on  theaters,  museums,  and 
concert  halls. 

5980g.  Tax  on  circuses. 

bUSOh.  Tax  on  enumerated  public  ex- 
hibits. 

5980L  Tax  on  bowling  alleys  and  bil- 
liard rooms. 

51)S0j.  Tax  on  tobacco,  cigar,  and  cig- 
arette manufacturers;  compu- 
tation of  amount;  penalty  for 
failure  to  pay  tax  imposed  by 
this  title. 

5980k.  Other  laws  made  applicable  to 
this  title. 

59801.   Repeal. 

5980m.  When  act  takes  effect. 
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§  5955.  (R.  S.  §  3232.)     Trade  or  business  not  to  be  carried  on  un- 
til tax  paid. 
No  person  shall  be  engaged  in  or  carry  on  any  trade  or  business 
hereinafter  mentioned  until  he  has  paid  a  special  tax  therefor  in  the 
manner  hereinafter  provided. 

Act  July  13,  1866,  c.  184,  §  9,  14  Stat.  113. 

R.  S.  |§  3232--3241,  3243,  so  far  as  applicable,  were  made  to  extend  to  and 
include  and  apply  to  special  taxes  imposed  by  Act  Aug.  2,  1886,  c.  840,  f  3, 
as  amended  by  Act  May  9,  1902,  c  784,  §  2,  on  manufacturers  of  and  dealers 
in  oleomargarine,  by  provisions  of  that  section  set  forth  post,  f  5977,  and  to 
special  taxes  imposed  by  Act  May  9,  1902,  c.  784,  S  4,  on  manufacturers  of 
and  dealers  in  process  or  renovated  butter  or  adulterated  butter,  by  similar 
provisions  of  that  section,  set  forth  post,  §  5967* 

Notes  of  DoeisioBJi 


See  notes  under  {  5842,  ante,  and  | 
5977,  post 

Constltutionaiity^-The  recognition  by 
the  acts  of  Congress  of  the  power  and 
right  of  the  states  to  tax,  control,  or 
regulate  any  business  carried  on  within 
its  limits  does  not  preclude  Congress 
from  taxing  such  business  for  nation- 
al purposes.  In  re  License  Tax  Cases 
(1866)  72  U.  S.  (5  Wall.)  462,  18  L. 
Ed.  497. 

Construction,  operation,  and  validity 
of  provisions  in  generai^-The  dispens- 
ing and  selling  agents  of  a  state  which, 
in  the  exerdse  of  its  sovereign  power, 
has  taken  charge  of  the  business  of  sell- 
ing intoxicating  liquors,  are  fairly  with- 
in the  scope  of  R.  S.  §§  3232.  3244,  3140 
(this  compilation,  §§  5955,  5971,  5842), 
under  which  an  excise  tax  is  to  be  col- 
lected from  all  sellers  of  intoxicating 
liquors.  State  of  South  Carolina  v. 
U.  S.  (1905)  26  Sup.  Ct  110,  199  U.  S. 
437,  50  L.  Ed.  261,  affirming  judgment 
(1904)  39  Ct  CI.  257. 

The  provisions  imposing  special  taxes 
in  lieu  of  requiring  payment  for  licens- 
es removes  whatever  ambiguity  existed 
in  the  previous  laws,  and  are  in  har- 
mony with  the  constitution  and  public 
policy.  License  Tax  Cases  (1866)  5 
Wall.  462,  464,  18  L.  Ed.  497. 

Revenue  laws  imposing  license  taxes 
on  different  kinds  of  business  are  to  be 
liberally  construed,  to  carry  out  the 
purposes  of  their  enactment;  their  pe- 
nal provisions  not  being  penal  in  the 
sense  that  requires  a  rigidly  strict  con- 
struction. John  J.  Sesnon  Co.  y.  U.  S. 
(1910)  182  Fed.  573,  105  C.  G.  A.  Ill, 
writ  of  certiorari  denied  (1911)  31  Sup. 
Ct  714.  220  U.  S.  609,  55  L.  Ed.  608. 

Effect  of  iicensSd— T'he  licensing  of  a 
merchant  under  the  United  States  rev- 
enue laws  does  not  render  him  an  "of- 
ficer** of  the  United  States,  nor  with- 
draw him  from  the  taxing  powers  of  the 
state.    State  v.  Bell  (1867)  61  N.  O.  76. 

Extension  of  provisions  to  oieomar- 
garine  tax.— The  express  extension  of 
the  provisions  of  this  section  and  sec- 
tions 5956-5964,  5970,  post,  which  deal 
with  special  taxes,  to  the  special  tax 
on  oleomargarine,  made  by  Act  Aug. 
2,  1886,  I  3,  section  5977,  post,  impos- 
ing such  tax,  and  not  purporting  to  be 
complete  in  itself,  is  not  an  implied  ex- 
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elusion  of  the  general  provisions  of 
section  5900,  ante,  for  the  entry  by  rev- 
enue officers  of  any  building  or  place 
where  any  articles  or  objects  subject 
to  tax  are  made,  produced,  or  kept  for 
the  purpose  of  examining  such  articles 
or  objects.  U.  S.  v.  Barnes  (1912) 
32  Sup.  Ct  117,  222  U.  S.  513,  56  I* 
Ed.  291. 

Use  of  the  words  "speciai  tax."— The 
use  of  the  words  "special  tax**  for  the 
word  "license**  was  to  guard  against 
misconstruction  of  legislative  intention 
and  to  prevent  people  from  believing 
that  they  derived  from  the  licenses  ob- 
tained under  internal  revenue  an  au- 
thority for  carrying  on  the  licensed 
business  independently  of  state  regula- 
tion and  controL  The  law  of  1S06  was 
enacted  after  arguments  of  the  preced* 
ing  term  of  court  involving  that  qnes- 
tion,  and  Congress  imposed  these  spe* 
cial  taxes  with  the  distinct  understand- 
ing that  the  several  branches  of  busi- 
ness thus  taxed  were  prohibited  by 
state  legislation.  License  Tax  Cases 
(1866)  5  Wall.  462,  474,  18  L.  Ed.  497. 

Appiioation  to  brewers^— Brewers  are 
included  within  the  prohibition  of  this 
section.  U.  S.  v.  Glab  (1878)  99  U.  S. 
225,   25  L.   Ed.  273. 

Payment  In  advance.— The  tax  must 
be  paid  in  advance.  U.  S.  r.  Clare  (D. 
C.  1880)  2  Fed.  55,  57. 

Decisions  as  to  special  taxes  nnder 
former  iaw8.^See  In  re  Lindauer  ((3. 
0.  1870)  Fed.  Cas.  No.  8,358;  Salt  Co. 
of  Onondaga  v.  Wilkinson  (C.  C.  1870) 
Fed,  Cas.  No.  12,269;  Yellow  Jacket 
Silver  Min.  Co.  v.  Gage  (C.  C.  1871) 
Fed.  Cas.  No.  18,134;  U.  S.  v.  Col- 
chester (D.  C.  1865)  Fed.  Cas.  No.  14.- 
831;  Lamed  v.  Andrews  (1871)  106 
Mass.  435,  8  Am.  Rep.  346;  Best  v. 
Bander  (N.  Y.  1864)  29  How.  Prac 
489. 

Cited  without  definite  appiicatioi, 
U.  S.  V.  Kaufman  (1877)  96  U.  S.  567, 
568,  24  L.  Ed.  792;  Plumley  y.  Massa- 
chusetts (1894)  15  Sup.  Ct.  154,  155 
U.  S.  461,  39  L.  Ed.  223;  North  Da- 
kota ex  reL  Flaherty  v.  Hanson  (1910) 
30  Sup.  Ct.  179,  180,  215  U.  S.  515,  54 
L.  Ed.  307;  Grier  v.  Tucker  (C.  C. 
1907)  150  Fed,  658;  U.  S.  v.  Neteon 
(D.  C.  1886)  29  Fed.  202,  208;  Same 
T.  Davis   (D.  a  1889)   87  Fed.  468; 
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In  re  Kmney  (D.  O.  1900)  102  Fed.  573,  112  0.  O.  A.  683,  certiorari  de- 
468.  469;  U.  S.  v.  Hance  (D.  0.  1911)  nied  (1912)  32  Sup.  Ct  840,  225  U.  S. 
X«4  Fed.  528,  affirmed  (19U)  191  Fed.       710,  56  L.  Ed.  1268. 

§  5956.  (R.  S.  §  3233.)     Trade  or  business  to  be  registered. 

Every  person  engaged  in  any  trade  or  business  on  which  a  special 
tax  is  imposed  by  law  shall  register  with  the  collector  of  the  district 
liis  name  or  style,  place  of  residence,  trade  or  business,  and  the 
place  where  such  trade  or  business  is  to  be  carried  on.  In  case  of  a 
firm  or  company,  the  names  of  the  several  persons  constituting  the 
same,  and  their  places  of  residence,  shall  be  so  registered. 

Act  July  13,  1866,  c.  184,  §  9,  14  Stat.  113.    Act  Dec.  24,  1872,  c.  13,  §  1, 

17  Stat.  401. 

Notes  of  Deoisions 

See  note  under  §  5955,  ante.  ex  reL  Flaherty  ▼.  Hanson  (1910)  30 

Cited     without    definite    application,  Sup.  Ct  179,  180,  215  U.  S.  515,  54  L. 

U-  S.  V.  Glab  (1877)  99  U.  S.  225,  226,  Ed.  307;   Grier  v.  Tucker  (C.  0.  1907) 

25  L.  Ed.  273;    Plumley  v.  Massachu-  150  Fed.  658;    U.  S.  v.  Davis  (D.  C. 

setts   (1894)  15  Sup.  Ct.  154,  155  U.  1889)  37  Fed.  468. 

S.  461,  39  L.  Ed.  223;    North  Dakota 

§  5957.  (R.  S.  §  3234.)     Persons  in  partnership  at  same  place  lia- 
ble for  only  one  tax. 
Any  number  of  persons  doing  business  in  copartnership  at  any 
one  place  shall  be  required  to  pay  but  one  special  tax. 
Act  July  13,  1866,  c.  184,  S  9,  14  Stat  115. 

ICotes  of  Decisions 

See  note  under  §  5955,  ante.  the  interests  of  the  other  members  in 

Construction  with  section  5964.-Un-  ^^,  ^^  ^«^®*^'  '^^^  succeeded  to  the 

der  this  section  and  section  5964,  post,  b^^siness,  may  carry  it  on  under  a  h- 

providing  that  on  the  death  of  one  who  <^«°««  ^««"«<^  ^o  the  firm,  at  a  place  oth- 

has  paid  the  special  tax  his  legal  rep-  "^%**^rl^  nt^«  rnTT««ftVql 

resentatives  may  continue  the  business  |™-  .^  ^^  ^-  ^*^  ^^-  ^-  ^^^>  ^^ 
in  the  same  place,  and  in  the  same  man- 

ner,  without  payment  of  an  additional  Cited     without    definite    appiioation, 

tax,  and  also  that  the  licensee  may,  on  Plumley   v.   Massachusetts    (1894)    15 

removal  from   the  place  mentioned  in  Sup.  Gt.  154,  155  U.  S.  461,  39  L.  Ed. 

the  license,  continue  the  business  at  the  223;   Grier  v.  Tucker  (0.  C.  1907)  150 

place  to  which  he  removed  without  pay-  Fed.  658;   U.  S.  v.  Elgin  Churning  Go. 

ing  an  additional  tax,  it  was  held  that  a  (O.  G.  1910)  183  Fed.  878;   In  re  Kin- 

member  of  a  firm  who  has  acquired  all  ney  (D*.  G.  1900)  102  Fed.  468,  469. 

§  5958.  (R.  S.  §  3235.)     Payment  of  one  special  tax  not  to  cover 
several  places  of  business. 
The  payment  of  the  special  tax  imposed  shall  not  exempt  from 
an  additional  special  tax  the  person  carrying  on  a  trade  or  business 
in  any  other  place  than  that  stated  in  the  collector's  register;   but 
nothing  herein  contained  shall  require  a  special  tax  for  the  storage 
of  goods,  wares,  or  merchandise  in  other  places  than  the  place  of 
business,  nor,  except  as  hereinafter  provided,  for  the  sale  by  manu- 
facturers or  producers  of  their  own  goods,  wares,  and  merchandise, 
at  the  place  of  production  or  manufacture,  and  at  their  principal 
office  or  place  of  business,  provided  no  goods,  wares,  or  merchandise 
shall  be  kept  except  as  samples  at  said  office  or  place  of  business. 
Act  July  13,  1866,  c.  184,  §  9,  14  Stat.  113. 

Notes  of  Deoisions 

See  note  under  §  5955,  ante.  Fed.  658;   U.  S.  v.  Elgin  Ghurning  Go. 

Cited  without  definite  application,  (O.  G.  1910)  183  Fed.  878;  Same  v. 
Plumley  v.  Massachusetts  (1894)  15  Davis  (D.  G.  1889)  37  Fed.  468;  In  re 
Sup.  Gt.  154,  155  U.  S.  461,  39  L.  Ed.  Kinney  (D.  G.  1900)  102  Fed.  468,  469. 
223;   Grier  v.  Tucker  (G.  G.  1907)  150 

§  5959.  (R.  S.  §  3236.)     When  more  than  one  pursuit  is  carried  on 
in  same  place  by  same  person  at  same  time. 
Whenever  more  than  one  of  the  pursuits  or  occupations  herein- 
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after  described  are  carried  on  in  the  same  place  by  the  same  person 
at  the  same  time,  except  as  hereinafter  provided,  the  tax  shall  be 
paid  for  each  according  to  the  rates  severally  prescribed 
Act  July  13,  1866,  c.  184,  I  9.  14  Stat.  114. 

Notes  of  I>eoi«ioiui 

See  note  under  |  5955,  ante.  It  was  held  that  a  cigar  manufacturer 

Pursuits  or  occupations  referred  to—  ^J^*^^*^  sell  cigars  at  retail  at  the  place 

This  section  refers  only  to  pursuits  or  of  manufacture  notwithstanding  he  has 

occupations  which  cannot  be  carried  on  P*^^  ^^^  ?P««^^.^^  reqmred   of  reti^ 

in  the  same  place  by  the  persons  at  the  ^?St '^^^''^  **"«   ^""""^i^lr        ?"  U? 

same  time  consistently  liith  other  re-  ^387,    3397,    sections    6197   and  ^^' 

quirements  of  the  law.    Ludloff  v.  U.  a  ??«*•  J^^^^o^o^^''''^  ^^'  ^-  ^^^^  ^^ 

1883)   2  Sup.  Ct.  475,  481,  108  U.  R  '^!-  ^°-  ^'??^-  ^        .  ,, .          ^           , 

17ft    97  T     iTii    ftQ«i  Upon  consideration  of  this  section  and 

i^o,  z(  u.  HjO,  t5»d.  ^^  ^  g   gg  3244,3362,3363.3387.3390. 

Sale  of  olgare  and  tobacco— There  is  and  3392,  post,  §§  5971, 6169, 6170, 6197, 

nothing  in  the  provision  of  this  section  6200,  6202,  it  was  held  that  the  mann- 

which    authorizes    a    manufacturer    of  facture  of  cigars  and  tobacco  and  the 

cigars  to  sell,  at  the  place  of  manufac-  sale  of  cigars  and  manufactured  tobac- 

ture,  from  and  out  of  boxes,  though  he  co  at  retail  cannot  be  lawfully  carried 

has  paid  a  special  tax  as  a  dealer  in  to-  on  at  the  same  time  in  the  same  place; 

bacco;    nothing  therein  or  in  the  pro-  that  the  manufacturer  of  these  articles 

visions   of   R.   S.   §  3236,   and   section  is  not  authorized  to  sell  from   broken 

3244,  subds.  8,  10,  and  sections  3387,  packages  under  a  retail  dealer's  license, 

3388,  3390,  3392,  post,  sections   5971,  at  the  place  of  manufacture.     (1878)  16 

6197,  6198,  6200,  and  6202,  authorizes  Qp.  Atty.  Gen.  89. 
such  sale;  but  such  sales  being  without 

the  proper  stamp  and  in  the  boxes  of  the         Cited     witliout    definite    applleatlon, 

merchant,  constitute  a  removal  of  cigars  Plumley    v.   Massachusetts    (1894)    15 

from  the  place  where  they  were  manu-  Sup.  Ct  154,  155  U.  S.  461,  39  L.  Ed. 

factured,  without  the  stamp  or  tax  un-  223;   Grier  v.  Tucker  (O.  C.  1907)  150 

der  R.  S.  {§  3392,  3397,  3400,  post,  sec-  Fed.  658;   U.  S.  v.  Elgin  Churning  Ca 

tions  6202.  6207,  6210.    Ludloff  v.  U.  S.  (C.  C.  1910)   183  Fed.  878;    Same  v. 

(1883)  2  Sup.  Ct  475,  481,  108  U.  S.  Davis  (D.  O.  1889)  37  Fed.  468;   In  re 

176,  27  L.  Ed.  693.  Kinney  (D.  C.  1900)  102  Fed.  468,  469. 

(R.  S.  §  3237.  Superseded.) 
This  section  made  all  special  taxes  due  on  the  first  Monday  of  May  in 
each  year,  or  on  commencing  any  business  on  which  a  tax  was  imposed,  and 
in  the  former  case  the  tax  should  be  reckoned  for  one  year,  and  in  the  latter 
case  it  should  be  reckoned  proportionately  from  the  1st  of  the  month  in 
which  the  liability  to  a  special  tax  commenced  to  the  Ist  day  of  May  follow- 
mg.     It  was  superseded  by  Act  Oct  1,  1890,  c  1244,  §  53,  post,  §  5960. 

§  5960.  (Act  Oct.  1,  1890,  c.  1244,  §  53.)  When  special  tax  to  be 
due,  how  reckoned;  returns. 
That  all  special  taxes  shall  become  due  on  the  first  day  of  July, 
eighteen  hundred  and  ninety-one,  and  on  the  first  day  of  July  in 
each  year  thereafter,  or  on  commencing  any  trade  or  business  on 
which  such  tax  is  imposed.  In  the  former  case  the  tax  shall  be 
reckoned  for  one  year;  and  in  the  latter  case  it  shall  be  reckoned 
proportionately,  from  the  first  day  of  the  month  in  which  the  lia- 
bility to  a  special  tax  commenced  to  the  first  day  of  July  following. 
*  *  And  it  shall  be  the  duty  of  special  tax  payers  to  render  their 
returns  to  the  deputy  collector  at  such  times  within  the  calendar 
month  in  which  the  special  tax  liability  commenced  as  shall  enable 
him  to  receive  such  returns,  duly  signed  and  verified,  not  later  than 
the  last  day  of  the  month,  except  in  cases  of  sickness  or  absence,  as 
provided  for  in  section  three  thousand  one  hundred  and  seventy-six 
of  the  Revised  Statutes.     (26  Stat.  624.) 

Tbis  section  was  part  of  the  McKinley  Tariff  Act,  cited  above. 

The  first  part  of  this  section  was  similar  to  the  language  of  R.  S.  |  3237, 
except  as  to  the  time  that  special  taxes  become  due.  The  last  sentence  of  the 
section  was  new  legislation.  The  portion  of  the  section  omitted  here  pro- 
vided for  the  payment  of  the  special  taxes  from  May  1  to  July  1,  lfiB91,  and 
was  temporary  merely. 

The  special  taxes  imposed  on  manufacturers  of  and  dealers  in  oleomargariiie 
by  Act  Aug.  2,  1886,  c  840,  were  due  and  payable  according  to  the  provisioos 
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of  R.  S.  i  3237,  by  section  8  of  said  act,  as  amended  by  Act  May  9,  1902, 
c.  784,  §  2,  post,  §  5977. 

The  special  taxes  imposed  on  manufacturers  of  and  dealers  in  filled  cheese 
by  Act  June  6,  1896,  c.  337,  become  due  on  July  1st  in  each  year  or  on 
commencing  business,  by  section  3  of  said  act,  post,  §  5979. 

B.  S.  §  3176,  mentioned  in  this  section,  is  set  forth  ante,  §  5899. 

ICotes  of  Heoiaions 

See  note  under  I  5955,  ante.  Cited     without    definite    appiioatlon, 

Payment  in  advance.— The  tax  must  Grier  v.  Tucker  (O.  C.  1907)  150  Fed. 
be  paid  in  advance.  U.  S.  v.  Clare  (D.  658;  U.  S.  v.  Elgin  Churning  Co.  (C. 
G-  1880)  2  Fed.  55,  56.  C.  1910)  183  Fed.  878;    Same  v.  Davis 

The  special  tax  required  from  whole-  (!>.  C.  1889)  37  Fed.  468;  Same  v.  Flf- 
sale  dealers  in  malt  liquors,  etc.,  must  t^-Nine  Demijohns  Aguadiente  and 
be  paid  in  advance.  U.  S.  v.  Clure  (Pa.  Four  Barrels  of  Cigarettes  (D.  C.  1889) 
1880)  14  Phila.  543.  39  Fed.  401,  402;   In  re  Kinney  (D.  C. 

1900)  102  Fed.  468,  469. 

§  5961.  (R.  S.  §  3238,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Stamps  for  special  taxes. 

All  special  taxes  imposed  by  law,  including  the  tax  on  stills  or 
worms,  shall  be  paid  by  stamps  denoting  the  tax,  and  the  Commis- 
sioner of  Internal  Revenue  is  required  to  procure  appropriate  stamps 
for  the  payment  of  such  taxes ;  and  the  provisions  of  sections  thirty- 
three  hundred  and  twelve  and  thirty-four  hundred  and  forty-six,  and 
all  other  provisions  of  law  relating  to  the  preparation  and  issue  of 
stamps  for  distilled  spirits,  fermented  liquors,  tobacco,  and  cigars, 
shall,  so  far  as  applicable,  extend  to  and  include  such  stamps  for 
special  taxes ;  and  the  Commissioner  of  Internal  Revenue  shall  have 
authority  to  make  all  needful  regulations  relative  thereto. 

Act  July  20,  1868,  c.  186,  §§  26,  101,  15  Stat.  137,  165.  Act  Dec  24,  1872, 
c,  13,  §  3,  17  Stat.  402.    Act  Feb.  18,  1875,  c.  80,  S  1,  18  Stot  319. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  after  the  words  "thirty-three  hundred  and,"  the  word  "tliirteen,"  and  in- 
serting in  place  thereof  the  word  "twelve,"  as  set  forth  here,  by  Act  Feb. 
18,  1875,  c.  80,  §  1,  cited  above. 

R.  S.  |§  3312,  3446,  mentioned  in  this  section,  are  set  forth  post,  §{  6094, 
6343. 

ICotes  of  Decisions 

See  note  under  §  6955,  ante.  ante,  §§  384,  492,  this  section,  and  sec- 

Validity  Of  Instruction  Issued  by  com-  ^^«  ^240.  32^,  P<>% sections  59^ 

missloner  of  Internal  revenue.-An  in-  ^^'^^  "  ^**^^'  ^^'  ^'  ^^^  ^ 
struction  issued  by  the  commissioner  of 

internal    revenue,    directing    collectors  Cited     without    definite     application, 

and  their  deputies  to  refuse  to  produce,  U.  S.  v.  Kaufman  (1877)  96  U.  S.  567, 

in  criminal  prosecutions  of  liquor  deal-  568,  24  L.  Ed.  792;  Plumley  v.  Massa- 

ers  in    the   state    courts,   the   returns  chusetts   (1894)   15  Sup.  Ct.  154,  155 

made  to  the  collectors,  or  the  Usts  show-  U.    S.   461,   39   L.   Ed.   223;    Grier   v. 

ing  payments  of  federal  liquor  taxes,  or  Tucker  (C.  C.  1907)  150  Fed.  658;  U. 

to  give  information  derived  from   offi-  S.  v.  Davis  (D.  C.  1889)  37  Fed.  468; 

cial  sources  as  to  the  fact  of  such  pay-  In  re  Kinney   (D.  0.  1900)   102  Fed. 

ments,  is  valid,  and  in  accordance  with  468,  469. 
the  federal  laws.     R.  S.  §§  251,  821, 

§  5962.  (R.  S.  §  3239,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Special-tax  stamp  to  be  exhibited  in  place  of  business. 
Every  person  engaged  in  any  business,  avocation,  or  employment, 
who  is  thereby  made  liable  to  a  special  tax,  except  tobacco  peddlers, 
shall  place  and  keep  conspicuously  in  his  establishment  or  place  of 
business  all  stamps  denoting  the  payment  of  said  special  tax;  and 
any  person  who  shall,  through  negligence,  fail  to  so  place  and  keep 
said  stamps  shall  be  liable  to  a  penalty  equal  to  the  special  tax  for 
which  his  business  rendered  him  liable,  and  the  costs  of  prosecution ; 
but  in  no  case  shall  said  penalty  be  less  than  ten  dollars.  And  where 
the  failure  to  comply  with  the  foregoing  provision  of  law  shall  be 
through  willful  neglect  or  refusal,^ then  the  penalty  shall  be  double 
the  amount  above  prescribed;    Provided,  That  nothing  in  this  sec- 
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tion  shall  in  any  way  affect  the  liability  of  any  person  for  exercising 
or  carrying  on  any  trade,  business,  or  profession,  or  doing  any  act 
for  the  exercising,  carrying  on,  or  doing  of  which  a  special  tax  is 
imposed  by  law,  without  the  payment  thereof. 

Act  Dec.  24,  1872,  c.  13,  {  3,  17  Stat.  402.  Act  Feb.  27,  1877,  c.  69,  §  1, 
19  Stat.  248. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  strikin; 
out,  after  the  words  "so  place  and  keep  said,"  the  word  "stamp,"  and  insert- 
ing in  place  thereof  the  word  "stamps,"  as  set  forth  here,  by  Act  Feb.  27, 
1877,  c.  69,  cited  above. 

Special  taxes  on  tobacco  peddlers  were  abolished  by  Act  Oct.  1,  1890,  Ct 
1244,  S  26,  post,  S  6177.    And  see,  in  this  connection,  |  6187,  post 

ICotes  of  Heeiaions 


See  notes  under  St  5955  and  6961, 
ante. 

Payment  of  tax  before  pursuing  busl- 

nes8^-The  tax  must  be  paid  before  the 
business  may  be  lawfully  pursued.  U. 
S.  y.  Clare  (D.  C.  1880)  2  Fed.  55,  56. 

Copy  of  records  as  evldenoe^— A  cer- 
tified copy  of  the  records  in  the  office 
of  the  collector  of  internal  revenue, 
relating  to  the  issuance  of  liquor  li- 
cense, and  kept  pursuant  to  this  sec- 
tion and  section  61^63,  post,  held  ad- 
missible in  evidence  under  Gomp.  Laws 
1913,  N.  D.  §  7917  et  seq.  and  section 
10128.  State  v.  Kilmer  (N.  D.  1915) 
153  N.  W.  1089. 

Collectors  producing  records  and  tes- 
tifying^—Regulations  of  the  treasury 
department  prohibiting  a  collector  of 
internal  revenue  from  producing  rec- 
ords in  his  office,  or  copies  thereof,  in 
a  state  court,  are  within  the  power 
conferred  upon  the  secretary  of  the 
treasury  by  R.  S.  §  161,  ante,  |  235; 
and  therefore  an  attempt  of  a  state 
court  to  punish  him  for  obeying  such 
regulations  will  be  in  violation  of  his 
rights  under  the  constitution  and  laws 
of  the  United  States,  against  which  he 
will  be  protected  by  the  federal  courts. 
Boske  V.  Comingore  (1900)  20  Sup. 
Ct  701,  706.  177  XT.  S,  459,  44  L.  Ed. 
840,  affirming  judgment  In  re  Comin- 
gore (D.  C.  1899)  96  Fed.  552. 

Instructions  from  the  commissioner 
of  internal  revenue  not  to  produce  for 
use  in  evidence  in  state  courts  the  ap- 
plication or  return  made  by  one  desir- 
ing to  pay  the  taxes  imposed  by  the 
federal  statutes  on  persons  engaged  in 
the  retail  liquor  business  do  not  justify 
an  internal  revenue  collector  in  re- 
fusing to  produce  such  papers  in  evi- 
dence in  obedience  to  a  subpoena  duces 
tecum  issued  by  a  state  court.  In  re 
Hirsch  (C.  O.  1896)  74  Fed.  928,  af- 
firmed (1898)  87  Fed.  1005,  31  C.  C. 
A.  350. 


Under  R.  S.  ff  161,  251,  321,  ante, 
§§  235,  384,  492,  a  regulation  promol- 
gated  by  the  commissioner  of  internal 
revenue,  under  the  direction  of  the 
secretary  of  the  treasury,  prohibiting 
collectors  from  producing  the  records 
of  their  offices,  or  furnishing  copies 
thereof,  for  the  use  of  third  persons, 
or  for  use  as  evidence  in  behalf  of  liti- 
gants in  any  court,  is  a  valid  and  bhid- 
ing  regulation;  and  neither  a  state  nor 
a  state  court  has  authority  to  require 
a  collector  to  violate  it,  or  to  punish 
him  for  contempt  because  of  his  re- 
fusal to  produce  such  records,  or  to 
testify  to  their  contents.  In  re  0)m- 
ingore  (D.  O.  1899)  96  Fed.  552.  judg- 
ment affirmed  Boske  v.  Comingore 
(1900)  20  Sup.  Ct.  701,  177  U.  S.  459, 
44  L.  Ed.  846. 

A  collector,  or  deputy  collector,  can- 
not be  compelled  to  disclose,  as  a  wit- 
ness before  the  court  or  grand  jury, 
names  of  persons  in  whose  place  of 
business  special  tax  stamps  are  posted, 
or  the  places  in  which  the  same  are 
posted;  his  information  on  the  subject 
being  obtained  in  an  official  capacity, 
and  primarily  from  his  office  records, 
copies  of  which  he  is  forbidden  tu  fur- 
nish by  lawful  regulation  of  the  depart- 
ment under  section  384,  ante,  as 
against  public  policy.  In  re  Lamber- 
ton  (D.  0.  1903)  124  Fed.  446. 

Cited  without  definite  appllcatlsR, 
Plumley  t.  Massachusetts  (1894)  16 
Sup.  Ct.  154,  155  U.  S.  461,  39  L.  Ed. 
223;  North  Dakota  ex  rel.  Flaherty  v. 
Hanson  (1910)  30  Sup.  Ct  179.  180. 
215  U.  S.  515,  54  L.  Ed.  307:  Benbrook 
V.  U.  S.  (1911)  186  Fed.  153,  108  C. 
C.  A.  265;  Grier  v.  Tucker  (C.  C. 
1907)  150  Fed.  658;  U.  S.  v.  Davis 
(D.  C.  1889)  37  Fed.  468;  In  re  Kin- 
ney (D.  C.  1900)  102  Fed.  468,  469; 
StegaU  V.  Thurman  (D.  C.  1910)  175 
led.  813. 


§  5963.  (R.  S.  §  3240,  as  amended,  Act  June  21,  1906,  c.  3509.) 
List  of  special  tax-payers  to  be  exhibited  in  collector's  office; 
certified  copy. 
Each  collector  of  internal  revenue  shall,  under  regulations  of 
the  Commissioner  of  Internal  Revenue,  place  and  keep  conspicu- 
ously in  his  office,  for  public  inspection,  an  alphabetical  list  of 
the  names  of  all  persons  who  shall  have  paid  special  taxes  within  bis 
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district,  and  shall  state  thereon  the  time,  place,  and  business  for  which 
such  special  taxes  have  been  paid,  and  upon  application  of  any  prose- 
cuting officer  of  any  State,  county,  or  municipality  he  shall  furnish  a 
certified  copy  thereof,  as  a  public  record,  for  which  a  fee  of  one 
dollar  for  each  one  hundred  words  or  fraction  thereof  in  the  copy  or 
copies  so  requested  may  be  charged. 

Act  Dec.  24,  1872,  c  13,  |  4,  17  Stat  403.  Act  June  21,  11H)6,  c.  3509, 
34  Stat.  387. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  the 
addition,  at  the  end  of  the  section  as  originally  enacted,  of  the  provision 
beginning  with  the  words  "and  upon  application  of  any  prosecuting  officer," 
etc,  to  the  end  of  the  section  as  set  forth  here,  by  Act  June  21,  1906,  c.  3509, 
cited  above. 

This  section  is  made  applicable  to  the  special  taxes  levied  on  producers,  im- 
porters, etc.,  of  opium  or  coca  leaves  or  their  compounds,  by  Act  Dec  17, 
1914,  C  1,  §  1,  post,  §  6287g. 

ICotes  of  Deeisloiui 


See  notes  under  §{  5955  and  5961, 
ante. 

Statute  as  contemplating  known  plac- 
es of  business^— Refusal  to  furnish 
special  revenue  stamps  within  terri- 
tory which  has  ceased  to  be  Indian 
country  may  be  based  upon  the  fact 
that  there  are  no  counties  nor  legally 
organized  towns  whose  limits  are  capa- 
ble of  definition,  and  therefore  such  li- 
cense cannot  specifically  define  and  de- 
scribe known  places  of  doing  business 
as  contemplated  by  this  section  and 
section  5964,  post.  The  Internal 
Revenue  Department  may  decline  to 
furnish  special  revenue  stamps  for  the 
sale  of  intoxicating  liquors  within  that 
territory  until  Congress  shall  have 
time  to  consider  the  subject.  (1889) 
10  Op.  Atty.  Gen.  306. 

Requisites  of  record^-The  record  of 
special  taxes  which  the  collectors  are 
required  to  make  under  this  section 
should  be  in  such  form  as  to  show 
clearly  in  each  instance  the  business 
for  which  the  special  taxes  are  paid. 
The  words  should  be  written  in  full, 
not  abbreviated.  (1911)  28  Op.  Atty. 
Gen.  561. 

Judicial  notice  of  recordw— The  courts 
will  take  judicial  notice  that  the  ab- 
breviations "R.  L.  D.,"  as  used  in  the 
records  of  the  collector  of  internal  rev- 
enue, mean  "retail  liquor  dealer."  Bil- 
lingsley  v.  State  (1910)  11^  P.  241,  4 
Okl.  Or.  597. 

Copy  of  records  as  evidence.— -See, 
also,  notes  under  the  preceding  section. 

A  collector,  or  deputy  collector,  can- 
not be  compelled  to  disclose,  as  a  wit- 
ness before  the  court  or  grand  jury, 
names  of  persons  in  whose  place  of 
business  special  tax  stamps  are  post- 
ed, or  the  places  in  which  the  same  are 
posted;  his  information  on  the  subject 
being  obtained  in  an  ofiScial  capacity, 
and  primarily  from  his  office  records, 
copies  of  which  he  is  forbidden  to  fur- 
nish by  lawful  regulation  of  the  de- 
partment under  section  384,  ante,  as 
against  public  policy.  In  re  Lamber- 
ton   (D.  O.  1903)  124  Fed.  446. 

That  the  certification  is  subsequent 


to  commencement  of  the  prosecution 
for  violation  of  the  liquor  law  is  no 
ground  of  objection  to  a  certified  copy 
of  the  record  of  the  internal  revenue 
collector's  office,  as  proof  of  payment 
by  defendant  of  a  retail  liquor  dealer's 
stamp  tax  for  the  place  and  period 
covered  by  the  indictment,  made  by 
Acts  Sp.  Sess.  Ala.  1909,  p.  84,  §  22%, 
prima  facie  evidence  of  sale  of  the  pro- 
hibited liquor.  Baker  v.  State  (Ala. 
App.   1912)  59  South.  690. 

In  a  prosecution  for  maintaining  an 
unlawful  drinking  place,  certified  qopy 
of  the  stub  of  internal  revenue  license 
and  tax  stamp,  issued  to  accused,  held 
admissible.  Strange  v.  State  (Ala. 
App.  1912)   59  South.  691. 

A  certified  copy  from  the  internal 
revenue  records,  showing  that  accused 
has  paid  a  tax  as  a  retail  liquor  dealer, 
is  admissible,  whether  or  not  it  is  evi- 
dence of  an  application  for  a  tax  re- 
ceipt required  by  the  federal  statute, 
so  as  to  shift  the  burden  of  proof  on 
defendant,  under  Acts  Ga.  1911,  p.  180. 
Daniel  v.  State  (1912)  76  S.  E.  162, 
11  Ga.  App.  799,  following  Huckabee 
V.  State  (1910)  67  S.  E.  837,  7  Ga. 
App.  677,  and  Oassidy  v.  State  (1911) 
72  S.  E.  939,  10  Ga.  App.  123. 

Entries  in  the  record  of  the  office  of 
the  United  States  Collector  of  Internal 
Revenue  may  be  proved  by  examined 
copies  made  by  a  person  not  having 
the  official  custody  of  the  records. 
State  V.  Schaeffer  (1906)  86  P.  477, 
74  Kan.  390. 

A  certified  copy  of  the  collector's 
book,  showing  that  accused  had  paid 
the  United  States  revenue  tax  for  car- 
rying on  the  business  of  a  retail  dealer 
in  liquors  was  admissible,  under  Ky. 
St  §  1636  (Russell's  St.  §  95),  declar- 
ing that  all  records,  exemplifications 
of  office  books,  kept  in  any  office  of  the 
United  States  not  appertaining  to  a 
court,  shall  be  evidence,  if  attested  by 
the  keeper  under  the  seal  of  his  office, 
in  a  prosecution  for  having  in  posses- 
sion liquor  for  purposes  of  sale  in  a 
local  option  district,  in  violation  of  Ky. 
St.  §  2557b,  subsec.  2  (Russell's  St 
§  3638).  Anderson  v.  Commonwealth 
(1911)  136  S.  W.  134.  143  Ky.  87,  de- 
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nying  rehearinjr  (1911)  134  S.  W.  477, 
142  Ky.  446. 

In  a  local  option  case  prosecuted  un- 
der Ky.  St  §  2557b  (Russell's  St  §§ 
3637-3640),  making  the  sale  or  posses- 
sion of  intoxicating  liquors  in  local  op- 
tion territory  unlawful,  a  copy  of  an 
internal  revenue  license  taken  from  the 
books  of  the  collector,  when  certified 
by  the  collector,  is  competent  evidence 
without  further  authentication.  King 
V.  Commonwealth  (1911)  136  S.  W. 
147,  143  Ky.  125. 

A  copy  of  the  internal  revenue  collec- 
tor's "record  of  special  taxpayers," 
consisting  of  various  columns  witii  ap- 
propriate headings,  which,  taken  with 
the  entries  thereunder,  inform  one  that 
a  person  of  defendant's  name  and  ad- 
dress paid  a  special  tax  of  $20,  as  a 
retail  dealer  in  malt  liquors,  will  not  be 
excluded  on  the  ground  that  it  is  too 
abbreviated  and  indefinite  to  convey  in- 
formation to  the  jury.  State  v.  How- 
ard (1898)  40  A.  65,  91  Me.  396. 

An  examined  copy  of  the  part  of  the 
internal  revenue  collector's  record  of 
''special  taxpayers"  of  the  state  in 
which  defendant  is  prosecuted,  relating 
to  defendant  and  his  business,  is  admis- 
sible in  evidence,  though  a  copy  of  the 
entire  list  of  such  taxpayers  is  inad- 
missible.   Id. 

Under  Comp.  Laws  Mich.  S  10,169, 
and  in  view  of  this  section,  a  certified 
copy  of  an  internal  revenue  license  is 
admissible  on  a  prosecution  of  a  sale 
of  intoxicants.  People  v.  Lalonde 
(Mich.  1912)  137  N.  W.  74. 

Revisal  1905,  N.  C,  §§  1616,  1617, 
provide  that  copies  of  all  official  papers 
and,  records  of  any  public  office  of  the 
state  or  the  United  States  shall  be  re- 
ceived in  evidence  when  certified  to  be 
true  copies.  Held,  in  view  of  this  sec- 
tion and  the  rules  of  the  Department 
of  Internal  Revenue  prohibiting  its  offi- 
cers from  giving  oral  testimony  of  the 
contents  of  public  records  in  its  offices, 
that  the  admission  in  evidence,  on  a 
trial  for  an  unlawful  sale  of  spirituous 
liquor,  of  a  certified  copy  of  the  list 
of  persons  paying  special  taxes,  was 
not  an  invasion  of  defendant's  constitu- 
tional right  to  confront  the  witnesses 
against  him.  State  v.  Dowdy  (1907)  58 
S.  B.  1002,  145  N.  C.  432;  Same  v. 
Toler  (1907)  58  S.  E.  1005.  145  N.  0. 
440. 

This  section  makes  the  matter  certi- 
fied to  an  official  record  of  his  office, 
for  the  purpose  of  the  certificate,  and, 
as  such,  the  copy,  properly  certified,  is 
made  competent  evidence  by  Revisal 
1905,  N.  C,  §§  1616.  1617,  providing 
that  copies  of  all  official  papers  and 
records  of  any  public  office  of  the  state 
or  the  United  States  shall  be  received 
in  evidence  when  certified  to  be  true 
copies.     Id. 

A  certified  copy  of  the  records  in  the 
office  of  the  collector  of  internal  rev- 
enue, relating  to  the  issuance  of.  liquor 
license,  and  kept  pursuant  to  this  sec- 
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tion  and  section  5962,  ante,  held  admis- 
sible in  evidence  under  Comp.  Laws 
N.  D.  1913,  §  7917  et  seq.  and  section 
10128.  State  v.  KUmer  (N.  D.  1915) 
153  N.  W.  1089. 

Admission  of  a  certified  copy  of  the 
record  in  the  United  States  internal 
revenue  department  showing  payment 
by  accused  of  a  special  tax  as  retail 
dealer  in  intoxicating  liquors,  payment 
of  which  is  made  prima  facie  evidence 
of  violation  of  local  option  laws,  is  not 
In  contravention  of  section  10  of  the 
bill  of  rights  providing  that  accused 
shall  be  entitled  to  meet  witnesses  face 
to  face;  the  constitutional  inhibition 
applying  to  parol  evidence  only.  Fol- 
liard  v.  State  (1911)  32  Ohio  Cir.  Ot 
R.  481, 

Under  Qen.  Code  Ohio,  S  11500,  mak- 
ing copies  of  certain  records  in  the  ex- 
ecutive departments  competent  evidence, 
a  certified  copy  of  the  internal  revenue 
department  showing  payment  of  a  re- 
tail dealer's  liquor  tax  is  the  best  evi- 
dence of  the  fact  of  payment  provided 
for  in  Gen.  Code,  §  6100,  especially 
since  under  the  rules  of  the  internal 
revenue  department  the  original  records 
are  not  permitted  to  be  taken  from  the 
office  of  the  collector.    Id. 

A  certified  copy  of  the  record  of  the 
collector  of  internal  revenue  made  by 
the  deputy  collector  under  the  seal  ot 
the  collector,  showing  payment  of  spe- 
cial tax  required  of  liquor  dealers  by 
the  laws  of  the  United  States,  is  admis- 
sible in  a  prosecution  for  violating  the 
liquor  law.  BllUngsley  v.  State  (1910) 
113  P.  241,  4  Okl.  Cr.  597. 

An  officer  in  making  a  certified  copy 
of  a  record  in  his  possession  should  not 
testify  in  his  certificate  to  the  meaning 
of  abbreviations  in  such  record;  but, 
where  he  does,  and  the  abbreviations 
are  such  as  the  court  will  take  judidai 
notice  of  their  meaning,  and  the  mean- 
ing of  the  terms  given  by  the  officer  is 
in  accordance  with  the  court's  judicial 
notice,  the  fact  that  the  explanation  is 
contained  in  the  certificate  is  no  ground 
for  exclusion.    Id. 

A  certified  copy  of  the  record  of  the 
United  States  internal  revenue  collector, 
showing  the  payment  of  a  special  rev- 
enue tax  as  a  retail  liquor  dealer,  is 
admissible.  Hargrove  v.  State  (1913) 
129  P.  74,  8  OkL  Or.  487.  following 
Billlngsley  v.  Same  (1910)  113  P.  241, 
4  Okl.  Cr.  597. 

Where,  in  a  prosecution  for  violating 
the  local  option  law,  a  witness  testifies 
that  he  examined  the  books  of  the  Unit- 
ed States  internal  revenue  collector  for 
the  district,  and  made  a  correct  copy 
of  an  entry  therein  with  reference  to 
accused,  showing,  among  other  tbingSi 
under  the  caption  **Busine8S,"  the  ini- 
tials **R.  L.  D.  4,"  it  is  proper  to  re 
ceive  the  copy  in  evidence,  notwith- 
standing an  objection  that  it  is  not  cer- 
tified, that  there  is  no  proof  whether 
the  original  book  was  correctly  copied, 
and  that  the  ^^iHaia  are  unintelligible; 
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the  witness  Btating  that  he  knows,  from  States      internal      revenue      collector. 

liaving   engaged    in   the    business   once  Rurde    t.    Commonwealth    (Va.   1908) 

liimself,  that   the  initials  mean  "retail  61  S.  E.  792. 

liquor  dealer."     Terry  v.   State   (Tex. 

Or.  App.  1904)  79  S.  W.  319.  Sworn   letter  from  collector  as  evl- 

The  issuance  to  accused  of  an  inter-  dence*— Notwithstanding    Gen.    &    Loc. 

nal  revenue  license  may  be  proved  by  Acts  Sp.  Sess.  Ala.  1909,  pp.  84,  89,  §§ 

an  examined  copy  of  the  proper  record.  22%,  29,  and  Code  Ala.  1907,  §  7383, 

Sroadnax  v.  State  (Tex.  Cr.  App.  1912)  •  sworn  letter  from  the  United  States 

150  S.  W.  1168.  internal  revenue  collector  to  the  sheriff 

Bill  of  Rights,  Va.  Const,  art  1,  S  8  reciting    that    accused    had    secured   a 

(Code  1904,  p.  cclx),  guaranteeing  the  United   States   internal   revenue   liquor 

ri^lit  of  accused  to  be  confronted  with  license  is  inadmissible  against  accused. 

the  accusers   and   witnesses,   does  not  Rose    v.    State    (Ala.   App.    1912)    58 

exclude   proper   documentary   evidence.  South.  680. 
and  Acts  Va.  1901-02,  p.  601,  c.  616, 

and  Act  March  15,  1906  (Acts  1906,  p.  Cited    without     definite    application, 

411,  c.  236),  relatmg  to  the  illegal  sale  North  Dakota  ex  rel.  Flaherty  v.  Han- 

of  intoxicating  liquors,  are  not  uncon-  son  (1910)  30  Sup.  Ct.  179,  180,  215  U. 

stitutlonal   on    the   ground   that   proof  S.  515.  54  L.  Ed.  307;  In  re  Hirsch  (C. 

that  accused  held  a   United  States  li-  C.  1806)  74  Fed.  928,  932,  933  (affirmed 

cense  as  a  retail  liquor  dealer  shall  be  [1898]  87  Fed.  1005,  31  C.  C.  A.  350) ; 

presumptive  proof  of  his  guilt,  which  Grier  v.  Tucker  (C.  C.  1907)  150  Fed. 

proof  may  be  furnished  by  a  copy  of  658;    U.  S.  v.  Elgin  Churning  Co.   (0. 

the    record  in   the   office  of  a   United  C.  1910)  183  Fed.  878. 

§  5964.  (R.  S.  §  3241.)     Death  or  removal  after  paying  tax;  busi- 
ness carried  on  without  additional  tax. 

When  any  person  who  has  paid  the  special  tax  for  any  trade  or 
business  dies,  his  wife  or  child,  or  executors  or  administrators  or 
other  legal  representatives,  may  occupy  the  house  or  premises,  and 
in  like  manner  carry  on,  for  the  residue  of  the  term  for  which  the 
tax  is  paid,  the  same  trade  or  business  as  the  deceased  before  car- 
ried on,  in  the  same  house  and  upon  the  same  premises,  without 
the  payment  of  any  additional  tax.  And  when  any  person  removes 
from  the  house  or  premises  for  which  any  trade  or  business  was 
taxed  to  any  other  place,  he  may  carry  on  the  trade  or  business 
specified  in  the  collector's  register  at  the  place  to  which  he  removes, 
without  the  payment  of  any  additional  tax :  Provided,  That  all  cases 
of  death,  change,  or  removal,  as  aforesaid,  with  the  name  of  the 
successor  to  any  person  deceased,  or  of  the  person  making  such 
change  or  removal,  shall  be  registered  with  the  collector,  under 
regulations  to  be  prescribed  by  the  Commissioner  of  Internal  Rev- 
enue. 

Act  July  13,  1866,  c.  184,  §  9,  14  Stat  114. 

Special  taxes  do  not  accrue  on  sales  of  liquors  received  by  an  executor, 
administrator,  or  other  fiduciary,  when  such  liquors  are  sold  in  one  parcel 
only,  or  at  a  public  auction  in  parcels  of  not  less  than  twenty  wine  gallons, 
by  amendment  of  R.  S.  {  3244,  by  Act  March  1,  1879,  c.  125,  {  4,  incorporated 
into  that  section  as  set  forth  post,  §  5971. 

Notes  of  Deoisions 

See,  also,  notes  under  §§  6955,  6957,  461,   39  L.   Ed.   223;    IT.   S.   ▼.   Elgin 

and  5963,  ante.  Churning  Co.    (C.   C.   1910)    183  Fed. 

Cited     without    definite    application,  878;    Same  v.  Davis  (D.  C.  1889)  37 

TJ.  S.  V.  Glab  (1878)  99  U.  S.  225,  228,  Fed.  468;    In  re  Kinney  (D.  C.  1900) 

25  L.  Ed.  273;    Plumley  v.  Massachu-  102  Fed.  468,  469. 
setts  (1894)  15  Sup.  Ct  154,  155  U.  S. 

§  5965.  (R.  S.  §  3242.)  Carrying  on  business  without  payment  of 
special  tax;  penalties. 
Every  person  who  carries  on  the  business  of  a  rectifier,  wholesale 
Hquor-dealer,  retail  liquor-dealer,  or  manufacturer  of  stills,  without 
having  paid  the  special  tax  as  required  by  law,  shall,  for  every  such 
offense,  be  fined  not  less  than  one  thousand  dollars  nor  more  than 
five  thousand  dollars,  and  be  imprisoned  not  less  than  six  months 
nor  more  than  two  years.  And  all  distilled  spirits  or  wines,  and  all 
apparatus  fit  or  intended  to  be  used  for  the  distillation  or  rectifica- 
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tion  of  spirits  or  the  compounding  of  liquors,  owned  by  such  person, 
wherever  found,  and  all  distilled  spirits  or  wines  and  personal  prop- 
erty found  in  the  rectifying  establishment,  or  in  any  building,  room, 
yard,  or  inclosure  connected  therewith,  and  used  with  or  constituting 
a  part  of  the  premises,  shall  be  forfeited  to  the  United  States.  [Ever}' 
person  who  carries  on  the  business  of  a  manufacturer  of  tobacco, 
snuff,  or  cigars,  dealer  in  manufactured  tobacco,  dealer  in  leaf-to- 
bacco, or  retail  dealer  in  leaf-tobacco,  without  having  paid  a  special 
tax  therefor,  as  provided  by  law,  shall,  besides  being  liable  to  the 
payment  of  the  tax,  be  fined  not  more  than  five  hundred  dollars  or 
be  imprisoned  not  more  than  one  year,  or  both,  at  the  discretion 
of  the  court.]  And  every  person  who  carries  on  the  business  of  a 
brewer  or  wholesale  or  retail  dealer  in  malt  liquors,  without  having 
paid  a  special  tax  therefor,  as  required  by  law,  shall,  besides  being 
liable  to  the  payment  of  the  tax,  be  fined  not  less  than  ten  dollars 
nor  more  than  five  hundred  dollars. 

Act  March  2,  18G7,  c.  169,  {  9,  14  Stat.  473.  Act  July  20,  1868,  c  186, 
i  44,  15  Stat.  142.     Act  June  6.  1872,  c.  315,  §{  12,  32,  17  Stat.  240,  255. 

More  comprehensive  provisions  relating  to  the  subject  of  this  section  were 
made  by  Act  Feb.  8,  1875,  c.  36,  §  16,  post,  §  5966. 

The  words  of  this  section,  *'£very  -person  who  carries  on  the  business  of  a 
manufacturer  of  tobacco,"  etc.,  inclosed  in  brackets,  were  superseded  by  the 
abolition  of  special  taxes  upon  manufacturers  of  tobacco,  snuff,  and  cigars 
and  upon  dealers  and  retail  dealers  in  leaf  tobacco  and  dealers  in  manu- 
factured tobacco  by  Act  Oct.  1,  1890,  c.  1244,  S  26,  post,  §  6177.  This  tax 
was  restored  by  Act  Oct.  22,  1914,  c.  331,  §  4,  but  the  latter  act  was  re- 
pealed by  Act  Sept.  8,  1916,  c  463,  §  40S,  set  forth  post,  {  5980j ;  bat  spe- 
cial penal  provisions  are  contained  in  both  of  these  acts. 

Notes  of  Deolflions 

because  of  the  shipment  of  a  quantity 
of  liquor  from  his  stock  on  an  order 
received  by  mail  by  an  express  company 
0.  O.  D.  to  the  purchaser  at  another 
place.  In  such  case  the  sale  is  com- 
pleted, and  the  property  passes  when 
the  goods  are  delivered  to  the  carrier; 
the  collection  and  transmission  of  the 
price  being  merely  an  incident  of  the 
express  business.  Jones  y.  XT.  S> 
(1909)  170  Fed.  1,  95  C.  C.  A.  213,  24 
L.  R.  A.  (N.  S.)  143. 

To  convict  of  retailing  liquor  without 
payment  of  the  special  tax,  defendant 
must  be  'shown  to  have  held  himself 
out  publicly  as  following  the  business, 
as  one  of  his  means  of  livelihood.  U. 
S.  V.  Logan  (C.  0.  1867)  Fed.  CSas.  No. 
15,624. 

A  person  is  not  relieved  from  the  con- 
sequences of  a  violation  of  law  by  the 
neglect  of  a  revenue  officer  to  perfonn 
a  duty  required  of  him  by  law.  U.  S. 
V.  Devlin  (C.  O.  1868)  Fed.  Gas.  No. 
14.953. 

A  sale  of  whisky  in  small  quantities 
on  several  occasions  may  be  sufficient 
to  warrant  a  conviction  for  selling  by 
retail  without  a  license,  though  defend- 
ant did  not  keep  a  shop  or  store,  or  did 
not  carry  .on  the  business  for  a  liveli- 
hood. U.  S.  V.  Harbison  (C.  O.  1871) 
Fed.  Gas.  No.  15.300. 

Selling  an  occasional  drink  from  a 
bottle,  not  in  a  barroom,  with  no  inten- 
tion of  defrauding  the  revenues,  is  not 
carrying  on  the  business  of  a  retail  liq- 
uor dealer,  within  this  section.  U.  S.  ▼. 
Jackson  (O.  0. 1876)  Fed.  Gas.  No.  15,- 
455. 


L  Constitutionality  of  former  penal  stat- 
ute. 

2.  Violation  of  statute  In  generaL 

8.  Intent. 

4.  Payment  of  tax. 

6.  Wholesale  dealer. 

6.  Who  are  retailers  In  general. 

7.  Officer  in  charge  of  post  exchange^ 

8.  "Locker  club." 

9.  Club  janitor. 

10.  Partnerahlp  for  the  sale  of  liquor. 

11.  Common  carriers. 

12.  Physician  prescribing  liquor. 

13.  Sale  or  use  by  druggist  or  apothecary. 

14.  Prosecution  and  punlshmoit. 

15.  Forfeiture. 

See  notes  under  section  6021,  post 

1.  Constitutionality  of  former  penal 
statute^Act  June  30,  1864  (13  Stat. 
223),  providing  that  no  persons  should 
be  engaged  in  certain  occupations  with- 
out obtaining  licenses  from  the  United 
States,  and  imposing  penalties  for  not 
taking  out  and  paying  them,  is  not  un- 
constitutional. License  Tax  Gases 
(1866)  72  U.  S.  (5  WalL)  462.  18  L. 
Ed.  4&7. 

2.  Violation  of  statute  In  ooneral.F- 

One  who  has  paid  a  special  tax  entitling 
him  to  retail  liquor  at  his  regular  place 
of  business  does  not  violate  this  section 
by  delivering  liquor  to  a  customer  at 
the  latter's  residence,  though  the  sale 
be  completed  there.  Benbrook  v.  U.  S. 
(1911)  186  Fed.  153.  108  G.  G.  A.  265. 
A  retail  liquor  dealer  who  has  his  in- 
ternal revenue  tax  paid  stamp  duly  post- 
ed in  his  place  of  business  is  not  subject 
to  prosecution  for  carrying  on  business 
without  paying  the  special  tax  therefor 
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If  a  party  haying  a  license  to  retail 
liquors  sells  or  offers  to  sell  after  his 
license  expires,  it  is  a  violation  of  the 
law  for  which  he  is  liable.  When  the 
period  stated  in  a  license  issued  to  ex- 
ercise a  business  for  a  specific  time  ex- 
pires, the  license  expires,  no  matter 
-what  stock  he  may  still  have  on  hand. 
XJ.  S.  y.  AngeU  (C.  C.  1881)  11  Fed.  34. 

A  grocer  who,  without  obtaining  a 
license  for  selling  liquor,  purchases  a 
barrel  of  whisky  for  a  customer,  and 
enters  on  his  books  a  charge  against 
the  customer  for  the  price  at  which  it 
^was  actually  obtained  from  the  liquor 
dealer,  does  not  transgress  the  spirit 
of  the  revenue  laws.  U.  S.  v.  Howell 
<C.  C.  1884)  20  Fed.  718,  719. 

The  fact  that  one  is  a  grocer,  rather 
than  in  any  other  line  of  business, 
should  not  raise  a  presumption  of 
^wrongdoing  against  him,  in  case  of  his 
purchasing  a  barrel  of  whisky  to  oblige 
a  customer,  and  his  entering  on  his 
books  a  charge  therefor.    Id. 

A  failure  to  take  out  a  license  as 
required  by  the  internal  revenue  law 
is  an  indictable  offense.  U.  S.  v.  Chap- 
el  (D.  C.  1863)  Fed.  Oas.  No.  14,781, 

A  sale  of  intoxicating  liquors  with- 
out a  license  is  a  violation  of  Act  June 
30,  1864,  §  73,  although  the  person  in- 
tended to  give  the  proceeds  to  a 
charitable  use.  U.  S.  v.  Dodge  (D.  C. 
1866)   Fed.  Cas.  No.  14.974. 

Any  person  who  carries  on  the  busi- 
ness of  a  brewer,  or  wholesale  or  re- 
tail dealer  in  malt  liquors,  must  first 
pay  a  special  tax  therefor.  U.  S.  v. 
Clare  (D.  C.  1880)  2  Fed.  55,  67. 

Where  a  person  who  has  secured  a  li- 
cense to  retail  liquors  at  one  town 
receives  an  order  for  a  certain  amount 
of  designated  liquors  from  a  person  re- 
siding at  another  town  or  place,  and 
he  fills  such  order  by  taking  or  send- 
ing the  liquor  desired  to  such  party, 
and  collects  the  price  therefor  at  the 
time  of  delivery,  he  Is  guilty  of  a  viola- 
tion of  the  revenue  laws,  prohibiting 
the  sale  of  liquor  without  license.  U. 
S.  v.  Cline  (D.  C.  1885)  26  Fed.  515. 

Supplying  a  friend  as  a  matter  of  ac- 
commodation merely,  from  liquor  on 
hand  for  private  use.  Is  not  carrying 
on  the  business,  although  money  is  re- 
ceived for  it  U.  S.  V.  Rennecke  (D.  C. 
1886)  28  Fed.  847. 

If  persons  dealing  in  liquor  have  paid 
the  special  retail  tax  at  the  distillery, 
they  may  receive  and  fill  orders,  and 
send  the  liquor  to  persons  residing  at 
a  distance,  but  cannot  make  sales  in 
small  quantities '  from  barrels  to  per- 
sons along  the  road,  who  pay  them  on 
receipt  of  the  liquor.  tJ.  S.  v.  Dur- 
ham (D.  C.  1888)  33  Fed.  834. 

One  may  be  convicted  of  carrying  on 
the  business  of  a  retail  liquor  dealer 
without  payment  of  the  required  tax, 
in  violation  of  this  section,  though  the 
article  is  put  up  in  bottles  and  labeled 
as  an  appetizer,  and  he  did  not  know 
its  nature  when  he  bought  it,  it  in 
fact  containing   a  large  per   cent   of 


alcohol,  and  nothing  of  a  curative  char- 
acter, and  the  circumstances  of  pur- 
chasers from  him  being  such  as  to 
show  that  his  customers  are  buying  it 
merely  as  an  intoxicant  U.  S.  v.  Bray 
(D.  C.  1902)  113  Fed.  1008. 

Where  a  seller  accepts  an  order  for 
goods  at  its  place  of  business,  by  de- 
livering the  goods  to  a  carrier  to  be 
transported  and  delivered  to  the  pur- 
chaser, at  another  place,  on  payment 
of  the  price,  in  accordance  with  the 
terms  of  the  order,  the  sale  is  made 
and  the  title  passes  at  the  time  and 
place  of  such  delivery  to  the  carrier; 
and  the  seller  is  not  liable  to  indict- 
ment for  carrying  on  the  business  of 
retail  liquor  dealer  in  the  county  where 
the  purchaser  Uves  without  having 
paid  the  special  tax  reqqired  by  the 
revenue  act.  U.  S.  v.  Orene  Parker 
Co.  (D.  C.  1902)  121  Fed.  596. 

While  the  cardinal  purpose  of  the 
piovisions  of  the  internal  revenue  law 
Imposing  special  taxes  on  dealers  in 
liquors  is  the  raising  of  revenue  for 
the  United  States,  the  federal  courts 
may  properly,  in  the  exercise  of  the 
powers  vested  in  them,  rigidly  enforce 
the  penalties  provided  for  a  violation 
of  such  law,  for  the  secondary  purpose 
of  aiding  in  the  enforcement  of  the 
laws  of  a  state  regulating  or  prohibit- 
ing the  sale  of  liquors.  In  re  Charge 
to  Grand  Jury  (D.  C.  1908)  162  Fed. 
736. 

S.,  who  owned  a  distillery  and  a 
quantity  of  whisky,  sold  the  same  to 
K.,  taking  in  payment  a  promissory 
note,  which  he  had  discounted  at  a 
bank.  S.  had  no  license  to  sell  whisky, 
nor  were  the  barrels,  when  sold,  mark- 
ed as  required  by  the  United  States 
laws.  The  bank  brought  suit  agamst 
R.  on  the  note,  who  contended  that  it 
was  void  because  of  these  violations  of 
the  law  by  S.  Held,  that  it  was  not 
void,  as  the  United  States  statutes  did 
not  prohibit  the  sale  of  whisky,  but 
only  imposed  a  penalty  for  their  viola- 
tion. Rahter  v.  Lancaster  Bank 
(1880)  92  Pa.  393,  distinguishing  Holt 
V.  Green  (1873)  73  Pa.  (23  P.  F. 
Smith)  198,  13  Am.  Dec.  737. 

3.  Intent*— An  intent  to  defraud 
forms  no  part  of  the  offense  of  the 
omission  to  pay  the  special  tax  impos- 
ed by  Act  June  20,  1868,  §  44.  U.  S. 
V.  Rectii^yUig  Establishment  (D.  C. 
1870)  Fed.  Cas.  No.  16,131. 

Intent  to  defraud  the  government 
need  not  be  proved  to  sustain  a  convic- 
tion for  selling  intoxicating  liquor  with- 
out a  license.  U.  S.  v.  Barnhardt  (D. 
0.  1874)  Fed.  Cas.  No.  14,526. 

To  constitute  the  offense  of  carrying 
on  the  business  of  a  retail  liquor  dealer 
without  having  paid  the  special  tax,  the 
accused  must  have  procured  the  liquor 
sold  with  intent  to  retail  it,  or,  having 
it  on  hand,  formed  the  intent  to  retail 
it,  and  carried  out  that  intent  by  one 
or  more  acts.  It  is  not  enough  that, 
haying  the  liquor  on  hand  for  his  own 
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use,  be  let  others  have  it  as  a  matter 
of  kindness  or  neighborly  feeling,  al- 
though he  took  money  from  them  for 
the  accommodation.  U.  S.  y.  Bonham 
(D.  C.  1887)  31  Fed.  808. 

4.  Payment  of  tax.r-Where  a  person 
has  complied  with  section  24,  Act  July 
13,  1866,  as  to  giving  notice,  bond,  etc., 
he  is  not  liable  to  indictment  for  carry- 
ing on  the  business  within  the  10  days 
after  the  receipt  by  the  collector  of 
the  assessment  list  without  having  paid 
the  special  tax.  U.  S.  v.  Shea  (C.  C. 
1867)  Fed.  Cas.  No.  16,269. 

Under  the  revenue  law  (14  Stat.  112) 
a  party  is  liable  for  carrying  on  a 
trade,  business,  or  profession  without 
payment  of  a  special  tax  imposed  by 
law,  not  only  for  the  amount  of  the 
tax,  but  also  to  imprisonment  for  a 
term  not  exceeding  two  years,  or  a  fine 
not  exceeding  $500,  or  both,  and  the 
payment  of  the  tax  will  not  relieve 
from  punishment  by  fine  and  imprison- 
ment U.  S.  V.  Angell  (C.  C.  1881)  11 
Fed.  34, 

The  payment  of  the  tax  prescribed  in 
Act  July  20,  1868,  |  59,  is  not  a  condi- 
tion precedent  to^commencing  business, 
and  the  penalty  is  not  incurred  until 
after  assessment,  demand,  and  refusaL 
U.  S.  V.  Thirty-Five  Barrels  of  High 
Wines  (D.  C.  1869)  Fed.  Cas.  No.  16,- 
460. 

Distilled  spirits  and  wines  cannot 
lawfully  be  sold  in  any  quantity,  or  for 
any  purpose,  by  any  person  who  has 
not  paid  the  special  tax  required  by 
law.  U.  S.  v.  Stafford  (D.  C.  1883) 
20  Fed.  720. 

5.  Wholesale  dealer^^ee,  also,  notes 
under  §  5971,  post. 

A  sale  of  a  single  lot  of  spirits  which 
have  been  taken  for  a  debt,  in  quan- 
tities of  not  less  than  five  gallons  at 
one  time,  does  not  make  the  person  a 
wholesale  liquor  dealer.  U.  S.  v.  Fei- 
gelstock  (C.  C.  1877)  Fed.  Cas.  No. 
15,084. 

6.  Who  are  retailers  In  generals- 
See,  also,  notes  under  §  5971,  post. 

One  is  engaged  in  the  business  of  a 
retail  liquor  dealer,  within  the  mean- 
ing of  this  section,  if  he  has  liquor  on 
hand  to  be  sold  to  any  one  who  applies 
for  it.  U.  S.  V.  Rennecke  (D.  C.  1886) 
28  Fed.  847. 

Defendant  was  engaged  in  procuring 
and  furnishing  to  any  one  who  would 
patronize  him  liquors  in  quantities  less 
than  five  gallons.  He  testified  that  he 
received  orders,  requiring  the  person 
ordering  to  pay  10  cents  down  for  a 
bottle  of  beer,  and,  when  the  beer  was 
delivered,  an  extra  15  cents  as  re- 
muneration for  going  to  a  neighboring 
state  to  procure  it.  But  the  evidence 
failed  to  show  that  defendant  bought 
specific  quantities  of  liquor  to  cor- 
respond with  special  orders,  but  show* 
ed  that  he  bought  beer  by  the  case,  and 
paid  for  it,  and  sold  it  to  any  one  de- 
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siring  it.  Held,  that  defendant  was  a 
"dealer,"  within  this  section,  requiring 
persons  carrying  on  the  business  of  re- 
tail Uquor  dealer  to  pay  a  special  tax. 
U.  S.  v.  Allen  (D.  C.  1889)  38  Fed. 
736. 

Where  a  licensed  retail  fiquor  dealer 
in  one  town  receives  orders  from  resi- 
dents of  other  towns  and  fills  the  same 
by  sending  or  taking  the  liquor  to  sach 
persons,  and  collects  the  price  at  the 
time  of  delivery,  he  violates  the  rev- 
enue laws  prohibiting  sale  without  li- 
cense. U.  S.  v.  Shriver  (D.  0.  18S5) 
23  Fed.  134;  U.  S.  v.  Cline  (D.  C. 
1885)  26  Fed.  515. 

7.  Officer  in  charge  of  post  exebaoge. 
—An  officer  in  charge  of  a  post  ex- 
change is  not  a  retail  dealer  in  liq- 
uors. Dugan  V.  U.  S.  (1899)  34  Ct  a 
458. 

8.  "Locker  club.'"— Under  the  statute 
law  of  Georgia  which  makes  it  unlawful 
for  any  person  to  sell  or  barter  either 
directly  or  indirectly,  or  to  keep  or 
furnish  at  any  public  place,  or  to  keep 
on  hand  at  any  place  of  business,  in- 
toxicating liquors,  a  municipal  corpora- 
tion cannot  lawfully  license  or  charter 
a  so-called  "locker  club"  which,  in  fact, 
sells  or  furnishes  liquors  to  its  mem- 
bers, and  such  illegal  charter  is  no  pro- 
tection to  its  members,  each  one  of 
whom,  who  by  his  money,  name,  or 
patronage  contributes  to  its  support 
and  maintenance,  is  a  retail  liqnor 
dealer  within  the  internal  revenue  law 
of  the  United  States,  subject  to  spe- 
cial tax  as  such  and  to  the  penalty  im- 
posed for  carrying  on  the  bifsiness 
without  payment  of  such  tax  where  a 
single  tax  stamp  only  is  taken  out  in 
the  name  of  the  club.  In  re  Charge 
to  Grand  Jury  (D.  C.  1908)  162  Fei 
736. 

9.  Club  Jan ltor.p— Sales  of  liquors  be- 
longing to  a  social  club,  by  the  janitor 
thereof  to  the  individual  members,  the 
money  being  deposited  in  the  treasury 
of  the  club,  makes,  the  janitor  a  retail 
liquor  dealer,  and  liable  to  indictment, 
where  the  special  tax  is  not  paid.  U. 
S.  V.  Woods  (O.  C.  1878)  Fed.  Cas. 
No.  16,759. 

10.  Partnership  for  the  sale  of  liquor. 
— Where  a  license  is  issued  to  a  firm, 
the  continuing  partner,  on  the  dissolu- 
tion of  the  firm,  may  carry  on  the  busi- 
ness until  the  end  of  the  year.  U.  S. 
V.  Glab  (C.  C.  1876)  Fed.  Cas.  No. 
15,213;  Same  v.  Daniels  (D.  0.  1874) 
Fed.  Cas.  No.  14,916. 

An  association  whose  initiation  fees 
were  used  to  buy  a  stock  of  liquors 
which  were  dealt  out  to  members  only 
on  payment  by  the  drink,  at  cost  price, 
is  a  partnership  for  the  sale  of  Uquors 
at  retail,  and  each  member  thereof  it 
guilty  of  violating  the  statute,  where 
the  special  tax  is  not  paid.  U.  8.  v. 
Roliger  (D.  0.  1882)  Fed.  Cas.  No. 
16,190a. 
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1 1.  Coitlmoii  earriers.  — A  licensed 
liquor  seller  received  orders  from  cus- 
tomers living  in  a  place  where  he  was 
not  authorized  to  sell.  He  filled  such 
orders  by  separating  the  liquor  from 
the  stock  in  his  place  of  business,  and 
delivering  the  packages,  marked  with 
the  customers'  names,  to  a  private  car- 
rier, to  be  carried  to  the  customers, 
and  to  be  delivered  at  their  place  of 
residence,  on  payment  of  the  price. 
Held,  that  the  sales  were  completed  in 
the  seller's  place  of  business,  where  he 
was  licensed  to  sell,  and  hence  the  car- 
rier was  not  liable  for  retailing  liquor 
without  a  license.  U.  S.  v.  Lackey  (D. 
C.  1903)  120  Fed.  577. 

On  an  indictment  charging  a  com- 
mon carrier  with  carrying  on  the  busi- 
ness of  a  retail  liquor  dealer  without  a 
license  by  receiving  liquors  from  a  liq- 
uor company  vnthout  ^he  state,  carry- 
ing them  to  the  consignee  C.  O.  D.,  re- 
ceiving the  money,  and  carrying  it  to 
the  liquor  company,  it  was  immaterial 
that  no  bills  or  invoices  accompanied 
the  shipment.  U.  B.  v.  Adams  Exp. 
Co.   (D.  C.  1902)  119  Fed.  240. 

The  "commerce  clause"  of  the  consti- 
tution was  not  involved;  the  only  ques- 
tion being  whether  defendant  sold  -the 
liquors.     Id. 

The  title  to  the  liquors  passed  to  the 
€^onsignee  on  delivery  thereof  by  the 
liquor  company  to  the  carrier,  and 
therefore  the  carrier  acted  as  the  ven- 
dee in  carrying  and  agent  of  the  ven- 
dor in  collecting,  and  was  not  guilty  of 
a  sale.    Id. 

12.  Physician    presoribino    liquor.F-A 

practicing  physician,  living  in  the  coun- 
try, who,  when  he  prescribes  whisky 
for  his  patients,  furnishes  the  liquor 
himself,  charging  the  usual  price,  with- 
out having  paid  the  special  tax,  is 
guilty  of  a  violation  of  this  section,  re- 
quiring payment  of  a  special  tax.  IT. 
S.  V.  Smith  (D.  0.  1891)  45  Fed.  116. 

13.  Saie  on  use  by  druggist  or  apoth- 
ecary^—See,  also,  S  5975,  and  note 
thereunder. 

One  who  sells  a  medicinal  prepara- 
tion, knowing  that  it  contains  an  intox- 
icating quality,  to  be  used  as  a  bever- 
age, or  vnth  the  knowledge  that  it  was 
purchased  to  be  used  as  a  beverage,  is 
a  retail  liquor  dealer,  within  the  mean- 
ing of  the  United  States  statutes  pro- 
viding for  the  punishment  of  persons 
carrying  on  the  business  of  retail  liq- 
uor dealers  without  payment  of  the 
special  tax.  U.  S.  v.  Starnes  (D.  O. 
1889)   37  Fe^.  666. 

Where  the  dealer,  after  having  sold 
such  preparation  to  a  customer,  who, 
in  his  presence,  or  with  his  knowledge, 
used  it  as  a  beverage,  continues  to  sell 
it  to  the  customer,  the  Jury  may  find 
him  guilty  of  such  offense.     Id. 

So,  also,  if  the  preparation  is  but  a 
disguised  form  of  spirituous  liquors,  in- 
tended for  use  as  a  beverage.     Id. 

An  apothecary,  who  bona  fide  uses 


spirituous  liquors  in  the  preparation  of 
a  medicine,  to  be  used  as  such,  and  not 
as  a  beverage,  does  not  violate  this 
section  by  not  paying  the  special  tax 
required  of  a  retail  liquor  dealer.  U. 
S.  V.  Calhoun  (D.  C.  1889)  39  Fed.  604. 

A  druggist  can  use  alcohol  in  the 
making  of  a  toilet  preparation,  such  as 
cologne,  and  he  can  sell  it  as  cologne 
for  toilet  purposes;  but  if  he  puts  into 
alcohol  something  else,  for  the  mere 
purpose  of  modifying  its  character,  as 
by  placing  a  little  bergamot,  or  some 
of  the  ingredients  of  cologne,  into  al- 
cohol, and  sells  it  for  mechanical  pur- 
poses, he  is  liable.  U.  S.  v.  White  (D. 
O.  1890)  42  Fed.  138. 

A  druggist  is  liable  criminally  for  un- 
authorized sales  of  liquor  by  his  clerk 
without  the  payment  of  the  special  tax 
if  the  sales  made  by  the  clerk  were 
made  within  the  scope  of  the  authority 
delegated  to  him  by  the  druggist,  or  the 
authority  which  may  fairly  be  presum- 
ed from  the  instructions  of  the  drug- 
gist, or  the  course  of  dealing  by  him, 
with  reference  to  such  matters.     Id. 

14.  Prosecution    and    punishment.— 

Act  March  1,  1889,  establishing  a  Unit- 
ed States  court  in  the  Indian  Terri- 
tory, and  giving^  exclusive  jurisdiction 
of  offenses  "not  punishable  by  death  or 
by  imprisonment  at  hard  labor,"  did 
not  give  it  jurisdiction  of  the  offense  of 
retailing  liquors  without  a  license, 
made  punishable,  under  B.  S.  §  2139, 
and  this  section,  by  imprisonment  for 
"not  less  than  six  months  nor  more 
than  two  years,"  since,  under  R.  S.  § 
5541,  post,  §  10527,  a  punishment 
which  a  statute  prescribes  shall  be  by 
imprisonment  merely,  may,  if  it  be  toi 
more  than  one  year,  be  executed  in  a 
state  prison,  the  rules  of  which  pre- 
scribe hard  labor.  In  re  Mills  (1889) 
10  Sup.  Ct  762.  763,  135  U.  S.  263, 
34  L.  Ed.  107. 

An  indictment  charging  that  on  a  giv- 
en day  at  a  specified  place  within  the 
jurisdiction  of  the  court  the  defendant 
"did  willfully,  unlawfully,  and  feloni- 
ously carry  on  the  business  of  a  retail 
liquor  dealer  without  having  paid  the 
special  tax  therefor,  as  required  by 
law,"  sufficiently  charges  the  statutory 
offense.  Hodge  v.  U.  S.  (1911)  191 
Fed.  165,  111  C.  C.  A.  643. 

An  allegation  that  intoxicating  liquor 
has  been  unlawfully  sold  imports  pay- 
ment of  the  price  therefor.  Booth  v. 
U.  S.  (1912)  197  Fed.  283,  116  C.  O. 
A.  645. 

In  a  prosecution  of  a  foreign  corpo- 
ration for  engaging  as  a  wholesale 
dealer  in  malt  liquors  in  North  Dakota 
without  paying  the  special  tax,  evidence 
that  the  acts  of  defendant's  agents 
which  were  the  basis  of  the  prosecution 
were  without  defendant's  knowledge  or 
consent  and  in  direct  violation  of  the 
agent* s  instruction  was  admissible,  and, 
if  found  true,  constituted  a  defense. 
John  Gund  Brewing  Co.  v.  U.  S.  (1913) 
204  Fed.  17,  122  C.  0.  A.  331,  opinion 
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modified  (1913)  206  Fed.  886,  124  a 
C.  A.  268. 

An  indictment  charging  that  defend- 
ant engaged  in  the  wholesale  liquor 
business  in  North  Dakota  without  pay- 
ing the  tax  imposed  'vfas  not  demurra- 
ble because  it  did  not  describe  the  tax 
as  a  ''special  tax."    Id. 

An  indictment  charging  in  a  single 
count  a  conspiracy  to  evade  payment  of 
a  special  tax  on  wholesale  liquor  deal- 
ers imposed  by  this  section,  an^  also 
to  violate  Penal  Code,  §  239,  post,  | 
10409,  prohibiting  C.  O.  D.  shipments, 
held  dupHcitous.     Id. 

On  trial  for  carrying  on  business  of 
wholesale  liquor  dealer  in  1910  with- 
out paying  tax,  evidence  of  sales  of 
liquor  in  1909  held  erroueously  admit- 
ted. Day  V.  U.  S.  (1915)  220  Fed.  818, 
136  C.  C.  A.  406. 

Defendant,  indicted  for  carrying  on 
business  without  a  license,  and  with- 
out having  paid  the  special  tax,  and  for 
failure  to  keep  books  required  by  law, 
has  the  burden  of  showing  that  he  had 
a  license,  paid  the  special  tax,  and 
kept  the  books.  TJ.  S.  v.  Devlin  (C.  G 
1868)  Fed.  Cases  Nos.  14.953,  14,955. 

An  indictment  which  showed  the  busi- 
ness to  have  been  begun  under  the  old 
law,  and  continued  under  a  new  law, 
which  substituted  special  taxes  for  li- 
censes, should  negative  the  payment  of 
the  license  fee,  or  of  the  additional  fee, 
as  well  as  of  the  special  tax.  U.  S.  v. 
Fox  (C.  C.  1868)  Fed.  Cas.  No.  15,156. 

A  receipt  for  a  license  tax  is  not  re- 
troactive, and  cannot  be  admitted  in 
evidence  on  a  charge  for  selling  spir- 
ituous liquors  by  retail  during  a  period 
of  time  prior  to  its  date.  U.  S.  v, 
Angell  (C.  C.  1881)  11  Fed.  84. 

The  offenses  of  violating  the  internal 
revenue  laws,  under  this  section  and 
section  5971,  post,  are  punishable  by 
a  fine  of  not  less  than  $1,000,  nor  more 
than  $5,000,  and  imprisonment  not  less 
than  six  months,  nor  more  than  two 
years.  Sections  10523,  10627,  and 
10528,  post,  provide  that  a  sentence  of 
the  United  States  courts  to  impris6n- 
ment  for  more  than  one  year,  or  to  im- 
prisonment at  hard  labor,  may  be  or- 
dered to  be  executed  in  a  state  prison 
or  penitentiary.  Held,  that  the  punish- 
ment which  may  be  imposed  for  these 
offenses  is  "infamous,"  and  the  prose- 
cution must  be  by  indictment  or  pre- 
sentment of  the  grand  jury,  and  not  by 
information.  U.  S.  ▼.  Johannesen  (0. 
0.  1888)  35  Fed.  411. 

An  indictment  which  charges  defend- 
ant with  carrying  on  the  business  of  a 
wholesale  liquor  dealer  Tirithout  the 
payment  of  a  special  tax  therefor,  at 
a  certain  place,  continuously  between 
certain  dates,  is  sufficient  without  stat- 
ing the  means  or  circumstances  by 
which  he  became  such  dealer.  IT.  S.  v. 
Page  (D.  C.  1873)  Fed.  Cas.  No.  16,- 
988. 

Evidence  of  a  single  act  of  selling 

(7008) 


may  be  sufficient  for  conviction.  The 
absence  of  a  bar  and  other  appltances 
should  not  weigh  much  in  defense.  U. 
8.  y.  Rennecke  (D.  a  1886)  28  Fed. 
847. 

The  presumption  that  a  wife  who,  oo 
her  husband's  premises,  and  in  hit 
presence,  and  with  his  knoniedge, 
makes  illegal  sales  at  retail  of  intoxi- 
cating liquors,  does  so  as  his  agent, 
does  not  attach  to  such  sales  so  made 
by  a  woman  living  with  a  man  as  his 
concubine;  and,  to  authorize  the  con- 
viction of  the  man  for  such  sales  by 
the  concubine,  the  jury  must  be  satis- 
fied, from  the  evidence,  that  she  was 
acting  as  the  agent  of  the  accused  when 
she  made  the  sales.  U.  S.  v.  Bonham 
(D.  O.  1887)  31  Fed.  808. 

15.  Forfelture^-Under  Acts  June  30, 
1864,  §  48,  July  13,  1866,  S  9*  ^farch 
31,  1868,  §  5,  July  20,  1868,  §{  19,  22, 
44,  and  June  6,  1872,  §  12,  no  proof 
is  required  of  the  actual  complicity  of 
the  owner  of  the  property  to  be  for^ 
feited  in  the  fraud  or  other  thing  which 
causes  the  forfeiture.  U.  S.  v.  Distil- 
lery at  Spring  VaUey  (0.  C.  1873)  Fed. 
Cas.  No.  14,963. 

An  information  of  forfeiture  for  vio- 
lation of  Act  July  20,  1868,  §  44,  need 
not  aver  that  the  special  tax  was  as- 
sessed, or  that  payment  was  demanded 
and  refused,  or  neglected  to  be  paid, 
but  only  that  the  business  was  carried 
on  without  payment  of  such  tax.  U. 
S.  V.  Rectifying  Establishment  (D.  G. 
1870)  Fed.  Cas.  No.  16,131. 

Wine  and  distilled  spirits  owned  by  t 
wholesale  liquor  dealer  are  not  for- 
feited by  reason  of  his  not  having  paid 
the  special  tax,  under  Act  July  20, 
1868,  §  44.  Two  Thousand  Bottles  of 
Liquors  (D.  C.  1871)  Fed.  Cas.  Na 
14.302. 

The  state  and  federal  courts  have 
concurrent  jurisdiction  of  actions  to 
enforce  forfeitures  arising  under  Act 
1813,  c.  38,  requiring  "retailers  of 
wines,  spirituous  liquors,  and  foreign 
merchandise,  to  take  out  license,"  etc 
Hartley  v.  U.  S.  (1816)  4  Tenn.  (8 
Hayw.)  45. 

Cited    without    definite    appllottitn, 

North  Dakota  ex  rel.  Flaherty  v.  Han- 
son (1910)  30  Sup.  Ct  179,  180.  215  U. 
S.  615,  54  K  Ed.  307;  Powers  v.  U.  S. 
(1912)  32  Sup.  Ct  281,  282,  223  IJ.  S. 
303,  56  li.  Ed.  448;  Quinn  v.  Dimond 
(1896)  72  Fed.  993.  994,  19  C.  C.  A. 
.3.S6;  Foster  v.  U.  S.  (1911)  188  Fed. 
305,  110  C.  C.  A.  283  (denied  [1911]  192 
Fed.  1022,  112  C.  O.  A.  665);  U.  S. 
V.  Strickland  (C.  O.  1885)  25  Fed. 
469;  Same  v.  Schneider  (C.  C.  1888)  35 
Fed.  107,  108;  In  re  Commissioners  of 
Circuit  Court  (C.  0. 1894)  65  Fed.  314, 
316;  In  re  Christian  (O.  C.  1897)  82 
Fed.  199,  202;  U.  S.  v.  Davis  (D.  C. 
1889)  37  Fed.  468;  Same  v.  Morfew  P. 
O.  1905)  136  Fed.  491,  492. 
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§  5966.  (Act  Feb.  8,  1875,  c.  36,  §  16.)  Canying  on  business  with- 
out payment  of  special  tax  piuiishable;  forfeitures. 
Any  person  who  shall  carry  on  the  business  of  a  rectifier,  whole- 
sale liquor-dealer,  retail  liquor-dealer,  wholesale  dealer  in  malt-liq- 
uors, retail  dealer  in  malt-liquors,  or  manufacturer  of  stills,  with- 
out having  paid  the  special  tax  as  required  by  law,  or  who  shall 
carry  on  the  business  of  a  distiller  without  having  given  bond  as 
required  by  law,  or  who  shall  engage  in  or  carry  on  the  business  of  a 
distiller  with  intent  to  defraud  the  United  States  of  the  tax  on  the 
spirits  distilled  by  him,  or  any  part  thereof,  shall,  for  every  such 
offense  be  fined  not  less  than  one  hundred  dollars  nor  more  than  five 
thousand  dollars  and  imprisoned  not  less  than  thirty  days  nor  more 
than  two  years.  And  all  distilled  spirits  or  wines,  and  all  stills  or 
other  apparatus,  fit  or. intending  to  be  used  for  the  distillation  or 
rectification  of  spirits,  or  for  the  compounding  of  liquors,  owned  by 
such  person,  wherever  found,  and  all  distilled  spirits  or  wines  and 
personal  property  found  in  the  distillery  or  rectifying  establishment, 
or  in  any  building,  room,  yard,  inclosures  connected  therewith,  and 
used  with  or  constituting  a  part  of  the  premises ;  and  all  the  right, 
title,  and  interest  of  such  person  in  the  lot  or  tract  of  land  on  which 
such  distillery  is  situated,  and  all  right,  title,  and  interest  therein  of 
every  person  who  knowingly  has  suff^ered  or  permitted  the  business 
of  a  distiller  to  be  there  carried  on,  or  has  connived  at  the  same; 
and  all  personal  property  owned  by  or  in  possession  of  any  person 
who  has  permitted  or  suffered  any  building,  yard,  or  enclosure,  or 
any  part  thereof,  to  be  used  for  purposes  of  ingress  or  egress  to  or 
from  such  distillery  which  shall  be  found  in  any  such  building,  yard, 
or  enclosure,  and  all  the  right,  title,  and  interest,  of  every  person  in 
any  premises  used  for  ingress  or  egress  to  or  from  such  distillery, 
who  has  knowingly  suffered  or  permitted  such  premises  to  be  used 
for  such  ingress  or  egress,  shall  be  forfeited  to  the  United  States.  (18 
Stat.  310.) 

This  section  was  part  of  an  act  to  amend  existing  customs  and  internal- 
revenue  laws,  cited  above. 

Similar  provisions  for  the  punishment  of  carrying  on  the  business  of  distiller 
without  giving  bond  were  made  by  B.  S.  {  3281,  post,  §  6021. 

Notes  of  DeoisioiiB 

See  notes  under  the  preceding  section.      possession  and  found  on  premises  at  the 

See,    also,    §    602,    post,    and   notes      time  of  seizure,  is  subject  to  forfeiture, 

thereunder.  though  owner  had  no  Icnowledge  of  un- 

Construotlon  in  general -Statutes  to  ^^^^^  ^^^'  ^^'  ^  , 
prevent  fraud  on  the  revenue  such  as  '  Boilers  engines,  pumps,  vats,  and 
the  above  are  enacted  for  the  pubUc  tanks,  which  were  m  lawfu  use  as 
good,  and,  though  they  impose  penalties.  ^^^  ^\  ^  ^^^^^^  *>««<>'?  ^  illicit  still 
they  are  not  to  be  construed  strictly  ^^^  T  pV\  ^^/  premises,  constitute 
in  favor  of  the  defendant  like  penal  a  part  of  the  land  while  annexed  there- 
laws  generally,  but  are  to  be  so  con-  J?'  ^^  ^^%  covered  by  a  mortgage 
strued  as  todlrry  out  the  intention  of  f  «!«.«/>'  ^^  1>«".<^«  «5«  not  subject  to 
the  legislature.  U.  S.  v.  StoweU  (1890)  forfeiture  for  a  violation  of  the  revenue 
10  Sup.  Ot.  244,  246,  133  U.  S.  1,  33  1*^«  ^y  ^®  mortgagor.  Id. 
1m  Ed.  556.  Indictment  for  offenses—An  indictment 

Property  subject  to  forfelture..-^rhe  "J^®'  <^|8  section  is  sufficient  which 
interest  of  a  prior  mortgagee  of  the  f^^^^^s,  in  the  language  of  the  statute, 
land,  without  whose  knowledge  the  act  *^*^^.^^*°?rV,''*  *"  time  and  place  stat- 
was  committed,  held  not  subject  to  for-  ^»  ^]^  willfully,  anlawfidly,  and  felo- 
feiture.  U.  S.  v.  Stowell  (1890)  10  ^?^^]y  *carry  on  the  business  of  a  re- 
Sup.  Ct.  244, 133  U.  S.  1,  33  L.  Ed.  555.  *J^  hquor  dealer,  without  having  paid 

TTie   forfeiture    takes   effect    on   the  «»e   special  tax   therefor   as   required 
commission  of  the  act,  and  the  condom-  ^y.^*^]?  ^*^<>«^  more  particularly  de- 
nation  relates  back,  and  avoids  all  in-  f"«|, *^^  ^^f  «^-    7W  ttTiTO  H   S 
termediate  sales,  even  to  purchasers  in  (18^8)  \^  ^^P-,?*^^    '        ' 
good  faith.    Id.  ^^'  ^^  ^  ^^*  ^■^**2. 

Personalty    sold   by   distiller,   before  Evidence  of  offen8e.F-In  a  prosecution 

commission  of  offense,  but  left  in  hia  for  carrying  on  the  business  of  a  malt 
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6019,  post,  the  panishment  for  wUch 
was  a  fine  of  $500.  And  the  foarth 
count  was  for  violating  section  6107, 
post,  prohibiting  the  changing  of  stamps 
and  shifting  of  distilled  spirits,  under 
which  the  maximum  punishment  is  a 
fine  of  $1,000  and  imprisonment  for  a 
year.  Held,  that  such  offenses  inyoW- 
ing  imprisonment  were  crimes  for  which 
accused  could  only  be  punished  after  a 
conviction  by  a  jury  under  Const  art 
3,  {  2,  providing  that  the  trial  of  alZ 
crimes  except  in  the  case  of  impeach- 
ment shall  be  by  jury.  Low  v.  U.  S. 
(1909)  109  Fed.  86,  94  G.  G.  A.  L 

Cited    without    dellnlto    applleatioi, 

U.  S.  V.  Dominid  (1897)  78  Fed.  384, 
336,  24  G.  G.  A.  116;  Same  v.  Stubble- 
field  (G.  G.  1889)  40  Fed.  454;  Same 
V.  Ridenonr  (D.  O.  1902)  119  Fed  411, 
414. 


retail  liquor  dealer,  without  having  paid 
the  special  tax  therefor,  evidence  that 
at  the  time  of  the  alleged  offense  de- 
fendant was  also  the  Iceeper  of  a  bawdy- 
house  was  inadmissible.  Taliaferro  v. 
U.  S.  (1914)  213  Fed.  25,  129  G.  G.  A. 
611. 

Trial  by  Jury.^Defendants  were  in- 
dicted for  unlawfully  carrying  on  the 
business  of  a  rectifier  without  having 
paid  the  special  tax  required  by  law,  in 
violation  of  this  section,  for  which  de- 
fendants might  have  been  fined  $500  and 
imprisoned  for  two  years.  The  second 
count  was  for  the  unlawful  rectifying  in 
violation  of  section  6099,  post,  for  which 
a  punishment  of  not  less  than  $1,000  nor 
more  than  $5,000  fine,  and  imprison- 
ment for  not  less  than  six  months  nor 
more  than  two  years,  might  be  impos- 
ed. The  third  count  was  for  omitting 
to  put  up  signs  as  required  by  section 

§  5967.  (Act  Aug.  2,  1886,  c.  840,  §  4.)  Carrying  on  business  of 
manufacturer  of,  or  dealer  in,  oleomargarine  without  payment 
of  special 'tax;  penalty. 
Every  person  who  carries  *on  the  business  of  a  manufacturer 
of  oleomargarine  without  having  paid  the  special  tax  therefor,  as 
required  by  law,  shall,  besides  being  liable  to  the  payment  of  the 
tax,  be  fined  not  less  than  one  thousand  and  not  more  than  five 
thousand  dollars ;  and  every  person  who  carries  on  the  business  of 
a  wholesale  dealer  in  oleomargarine  without  having  paid  the  spe- 
cial tax  therefor,  as  required  by  law,  shall,  besides  being  liable  to 
the  payment  of  the  tax,  be  fined  not  less  than  five  hundred  nor 
more  than  two  thousand  dollars ;  and  every  person  who  carries  on 
the  business  of  a  retail,  dealer  in  oleomargarine  without  having  paid 
the  special  tax  therefor,  as  required  by  law,  shall,  besides  being  li- 
able to  the  payment  of  the  tax,  be  fined  not  less  than  fifty  nor  more 
than  five  hundred  dollars  for  each  and  every  offense.    (24  Stat.  209.) 

This  section  was  part  of  the  Oleomar^rine  Act  of  Aug.  2,  1886,  cited  above. 
The  special  tax  mentioned  in  this  section  was  imposed  by  section  3  of  this  act, 
post,  §  5977.    Other  provisions  of  this  act  are  set  forth  post,  SS  0215-6232. 

Notes  of  Deolslons 


See  notes  onder  |  5977,  post. 

Carrying  on  business  of  retailer  with- 
out paying  tax^— A  person  having  a  li- 
cense to  carry  on  the  business  of  a  re- 
tail dealer  in  oleomargarine  in  the  town 
of  W.»  which  does  not  specify  the 
street  or  number  at  which  the  business 
is  to  be  carried  on,  and  who  has  paid 
the  tax,  and  who  peddles  oleomargarine 
at  retail,  from  a  wagon,  through  the 
streets,  is  not  carrying  on  the  business 
of  a  retail  dealer,  without  having  paid 
the  special  tax.  U.  S.  v.  Dub4  (D.  C. 
1889)  40  Fed.  576. 

Proseoutlon  under  statute-How  in- 
stituted.—Though  a  violation  of  this 
section  is  not  in  terms  made  a  misde- 
meanor, violations  are  in  the  nature  of 
criminal  offenses,  and  may  be  prosecut- 
ed by  information  or  indictment.  U.  S. 
V.  Joyce  (D.  C.  1905)  138  Fed.  455. 

^—  lndictment.r— An  indictment  in 
the  language  of  this  section,  charging 
that  the  defendant  at  a  certain  time 
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and  place  did  unlawfully  ''carry  on  th^ 
business  of  a  manufacturer  of  oleomar- 
garine without   having  first  then  and 
there  paid  the  special  tax  therefor  as 
required  by  law,"  states  all  the  elements 
of  the  offense  and  is  sufficiently  specific 
in  the  absence  of  a  motion  for  a  bUl  of 
particulars   showing    whether   the  de- 
fendant is  charged  with  being  a  mano- 
facturer  in  the  ordinary  sense  under  the 
original  act  or  as  defined  in  the  amend- 
ment of  May  9,  1902.  c  784,  S  2,  32 
Stat.  194,  port,  S  5977.     Morris  v.  U. 
S.   (1908)   161  Fed.  672,  88  C.  C.  A. 
532,   judgment  reversed   on  rehearing 
(1909)  168  Fed.  682,  94  0.  C.  A  168, 
writ  of  certiorari  denied  (1909)  29  Sup. 
Ct.  704,  214  U.  S.  527,  53  I*  Ed.  106& 
The  offenses  created  by  Oleomarga- 
rine Act  Aug.  2,  1886,  c  840,  24  Stat 
209,  were  unknown  to  the  common  law» 
and  are  all   merely   statutory  misde- 
meanors and  of  the  same  class  regard' 
less  of  the  various  penalties  prescribed, 
and  charges  under  Iter  different  pron- 
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sioDs  may  be  Joined  in  the  same  indist- 
ment  under  R.  S.  §  1024,  section  1690, 
ante.     Id. 

An  indictment  for  carrying  on  the 
business  of  a  manufacturer  of  oleo- 
margarine without  haying  paid  the  spe- 
cial tax  therefor,  based  on  the  amend- 
ment to  section  5977,  post,  which  pro- 
vides that  any  person  that  sells,  vends, 
or  furnishes  oleomargarine  for  the  use 
and  consumption  of  others  ^'except  to 
his  own  family  table  without  compen- 
sation," and  who  shall  color  the  same 
to  resemble  butter,  shall  be  deemed  a 
manufacturer,  need  not  negative  such 
exception  which  is  in  fact  mere  sur- 
plusage, since  it  does  not  exempt  from 
the  operation  of  the  statute  anything 
'which  would  otherwise  be  within  it  Id. 
An  indictment,  charging  the  defendant 
generally  in  the  language  of  the  statute 
with  carrying  on  the  business  of  a  man- 
ufacturer of  oleomargarine  without  hav- 
ing paid  the  special  tax  required  by  sec- 
tion 5977,  post,  is  sufficient,  and  need 
not  set  out  a  statement  of  the  facts 
which  constitute  the  defendant  a  manu- 
facturer. Hart  V.  U.  S.  (1910)  183 
Fed.  368,  105  C.  O.  A.  588,  writ  of  cer- 
tiorari denied  (1911)  31  Sup.  Ct  714, 
220  U.  S,  609,  55  L.  Ed.  608. 

Section  5977,  post,  provides  that  man- 
ufacturers of  oleomargarine  shaU  pay 
$600,  and  that  any  person  manufactur- 
ing oleomargarine  for  sale  shall  be 
deemed  a  manufacturer,  and  any  per- 
son that  seller,  vends,  or  furnishes  oleo- 
margarine for  use  and  consumption  of 
others  than  his  own  family  table  with- 
out compensation,  who  shall  add  to  such 
oleomargarine  any  artificial  coloration 
that  causes  it  to  look  like  butter,  shall 
also  be  a  manufacturer  of  oleomargarine, 
subject  to  the  provisions  of  the  act 
Held,  that  the  statute  created  two 
classes  of  manufacturers,  one  manufac- 
turing oleomargarine  itself  for  sale,  and 
the  other  those  selling  oleomargarine 
for  consumption  after  adding  artificial 
coloration;  and  hence  an  indictment 
against  an  alleged  member  of  the  sec- 
ond class  for  selling  oleomargarine  on 
which  the  tax  was  not  paid  was  not  de- 
fective for  failure  to  contain  the  aver- 
ment, applicable  only  to  original  manu- 
facture, that  the  oleomargarine  on 
which  the  tax  was  not  paid  was  intend- 
ed for  sale.  Enders  v.  U.  S.  (1911) 
187  Fed.  754,  109  C.  C.  A.  502.  writ  of 
certiorari  denied  (1911)  32  Sup.  Ct. 
523,  223  U.  S.  719,  56  L.  Ed.  629. 

Where  a  person  is  indisted  for  the 
unlawful  sale  of  oleomargarine,  in  vio- 
lation of  the  statute,  it  is  sufficient  to 
charge  in  the  words  of  the  act  that 
the  defendant  was  carrying  on  the  busi- 
ness of  a  wholesale  or  of  a  retail  deal- 
er, as  the  case  may  b$,  without  hav- 
ing paid  the  tax  required  by  law.  U. 
S.  V.  Joyce  (D.  O.  1905)  138  Fed.  457. 


An  indictment  in  the  words  of  the 
statute  charging  defendant  with  know- 
ingly, willfully,  and  unlawfully  carrying 
on  the  business  of  a  wholesale  dealer  in 
oleomargarine  without  having  paid  the 
special  tax  therefor  as  required  by  law 
is  not  objectionable  for  failure  to  nega- 
tive that  defendant  was  a  manufacturer 
selling  his  own  product  in  stamped 
packages  at  the  place  of  manufacture, 
within  the  exception  of  the  statute.    Id. 

An  indictment  in  the  words  of  the 
statute  charging  defendant  with  know- 
ingly, willfully;  and  unlawfully  carrying 
on  the  business  of  wholesale  dealer  in 
oleomargarine  without  having  paid  the 
special  tax  therefor  as  required  by  law 
is  not  objectionable  for  indefinitencss. 
Id. 

^— >  Evidence^— In  a  prosecution  for 
carrying  on  -a  business  without  having 
paid  the  internal  revenue  tax  required 
by  statute  it  is  sufficient  for  the  gov- 
ernment to  prove  that  defendant  carried 
on  the  business  at  a  certain  time  and 
place,  and  payment  of  the  tax  is  a  mat- 
ter of  defense,  which  if  relied  on  must 
be  proved  by  defendant.  Morris  v.  U. 
S.  (1908)  161  Fed.  672,  88  0.  O.  A. 
532.  judgment  reversed  on  rehearing 
(1909)  168  Fed.  682,  94  O.  C.  A.  168, 
writ  of  certiorari  denied  (1909)  29  Sup. 
Ct.  704,  214  U.  S.  527.  53  L.  Ed.  1068. 

Evidence  held  sufficient  to  warrfint  a 
conviction  of  defendants  as  manufac- 
turers of  oleomargarine  for  mixing  col- 
oring matter  therewith  to  represent 
butter  vrithout  having  paid  the  federal 
tax  and  obtained  the  required  license, 
and  for  selling,  vending,  or  furnishing 
oleomargarine  for  use  and  consumption 
of  others.  Vermont  v.  U.  S.  (1909)  174 
Fed.  792,  98  C.  C.  A.  500,  writ  of  cer- 
tiorari denied  (1910)  30  Sup.  Ct  695, 
217  U.  S.  606,  54  L.  Ed.  899. 

Rulings  on  evidence  in  a  prosecution 
under  this  section  held  not  erroneous. 
Wesoky  v.  U.  S.  (1910)  176  Fed.  333, 
99  0.  0.  A.  121. 

Other  statutes  applying  to  oollectlon 
of  tax.— Section  5900,  ante,  and  sec- 
tion 6364,  post,  relative  to  inspection 
and  search  warrants  to  prevent  frauds 
against  the  internal  revenue  laws,  ap- 
ply to  the  collection  of  special  taxes 
imposed  by  the  Oleomargarine  Act. 
Kercheval  v.  Allen  (1915)  220  Fed. 
262,  135  C.  C.  A.  1. 

Cited    without    definite    applieatlon, 

McCray  v.  U.  S.  (1904)  24  Sup.  Ct 
769,  771.  195  U.  S.  27,  49  L.  Ed.  78, 
1  Ann.  Cas.  561;  Schick  v.  Same 
(1904)  24  Sup.  Ct  826,  829,  195  U. 
S.  65,  49  L.  Ed.  99,  1  Ann.  Cas.  585; 
Schafer  v.  Craft  (D.  C.  1906)  144  Fed. 
907,  affirmed  (1907)  163  Fed.  175^  82 
O.  0.  A.  349. 

(70li) 


§  5968  INTERNAL  BEVENUll  (Tit.  35 

§  5968.  (Act  May  9,  1902,  c.  784,  §  4.)     Canying  on  business  of 
manufacturer  of,  or  dealer  in,  process  or  renovated  butter  or 
adulterated  butter  without  payment  of  tax;    penalty* 
Every  person  who  carries  on  the  business  of  a  manufacturer  of 
process  or  renovated  butter  or  adulterated  butter  without  having 
paid  the  special  tax  therefor,  as  required  by  law,  shall,  besides  being 
liable  to  the  payment  of  the  tax,  be  fined  not  less  than  one  thousand 
and  not  more  than  five  thousand  dollars ;  and  every  person  who  car- 
ries on  the  business  of  a  dealer  in  aduherated  butter  without  having 
paid  the  special  tax  therefor,  as  required  by  law,  shall,  besides  being 
liable  to  the  payment  of  the  tax,  be  fined  not  less  than  fifty  nor  more 
than  five  hundred  dollars  for  each  offense.    (32  Stat.  194.) 

These  were  provisions  of  section  4  of  the  Oleomargarine  Act  of  May  9,  1902, 
cited  above.  The  tax  mentioned  in  this  section  was  imposed  by  other  provi- 
sions of  this  act,  set  forth  post,  S  5978.  Provisions  relating  to  the  tax  oo 
process  butter,  etc.,  are  set  forth  post,  S§  6237,  6238. 

Cited    without    definite    application,      Go.  v.  Lemon  (1908)  163  Fed.  145,  88 
Coopersville     Go-operative     Creamery      O.  C.  A.  595. 

§  5969.  (Act  June  6,  1896,  c.  337,  §  4.)  Carrying  on  business  of 
manufacturer  of,  or  dealer  in,  filled  cheese  without  payment  of 
tax. 

Every  person,  firm,  or  corporation  who  carries  on  the  business 
of  a  manufacturer  of  filled  cheese  without  having  paid  the  spe- 
cial tax  therefor,  as  required  by  law,  shall,  besides  being  liable  to 
the  payment  of  the  tax,  be  fined  not  less  than  four  hundred  dollars 
and  not  more  than  three  thousand  dollars ;  and  every  person,  firm, 
or  corporation  who  carries  on  the  business  of  a  wholesale  dealer 
in  filled  cheese  without  having  paid  the  special  tax  therefor,  as  re- 
quired by  law,  shall,  besides  being  liable  to  the  payment  of  the  tax, 
be  fined  not  less  than  two  hundred  and  fifty  dollars  nor  more  than 
one  thousand  dollars;  and  every  person,  firm,  or  corporation  who 
carries  on  the  business  of  a  retail  dealer  in  filled  cheese  without  hav- 
ing paid  the  special  tax  therefor,  as  required  by  law,  shall,  besides 
being  liable  for  the  payment  of  the  tax,  be  fined  not  less  than  forty 
nor  more  than  five  hundred  dollars  for  each  and  every  offense.  (29 
Stat.  254.) 

This  section  was  part  of  the  Filled  Gheese  Act,  cited  above.    The  special  tsx 

mentioned  in  this  section  was  imposed  by  section  3  of  this  act,  post,  $  6979. 

Other  sections  of  this  act,  relating  to  the  tax  on  filled  cheese,  are  set  forth  post^ 

§fi  624a-0250. 

§  5970.  (R.  S.  §  3243.)  Payment  of  special  tax  not  to  authorize 
violation  of  State  laws,  nor  prohibit  State  taxation. 

The  payment  of  any  tax  imposed  by  the  internal-revenue  laws  for 
carrying  on  any  trade  or  business  shall  not  be  held  to  exempt  any 
person  from  any  penalty  or  punishment  provided  by  the  laws  of  any 
State  for  carrying  on  the  same  within  such  State,  or  in  any  manner 
to  authorize  the  commencement  or  continuance  of  sych  trade  or 
business  contrary  to  the  laws  of  such  State  or  in  places  prohibited 
by  municipal  law;  nor  shall  the  payment  of  any  such  tax  be  held 
to  prohibit  any  State  from  placing  a  duty  or  tax  on  the  same  trade 
or  business,  for  State  or  other  purposes. 

Act  July  13,  1866,  c.  184,  §  9,  14  Stat.  122.     Act  July  20,  1868,  c.  186,  | 
59,  15  Stat  151. 

Note*  of  DeoisloiiB 

See  notes  under  §S  5955  and  5965,  named,  does  not,  although  it  has  been 

ante,  and  §  5977,  post.  i:ranted  in  consideration  of  a  fee  paidi 

Violation  of  state  laws  In  general.^  «ive  the  licensee  power  to  carry  on  the 

A  license  granted  by  the  United  States,  business  in  violation  of  the  state  lawj. 

under  the  internal  revenue  act  of  July  McGuire  v.  Commonwealth   (1865)  70 

1,  1862,  to  carry  on  the  business  of  a  U.  S.   (3  Wall.)  387,  18  L.  Ed.  226; 

liquor    dealer    in    a    particular    state  In  re  Jordan    (D.  O.  1892)  49  Fed. 
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238;  Pierson  y.  State  (1882)  39  Ark. 
219;    Block  ▼.   Town   of  Jacksonville 

(1865)  36  HL  301;  State  v.  McCleary 
(1864)  17  Iowa,  44;    Same  v.  Carney 

(1866)  20  Iowa,  82;  Same  v.  Stulz, 
Id.  488;  Same  v.  Banghman,  Id.  497; 
Stommel  t.  Timbrel  (1892)  84  Iowa, 
336,  51  N.  W.  159;  Commonwealth  v. 
ThornUey  (1863)  88  Mass.  (6  Allen) 
445;  Same  v.  O'Donnell  (1864)  90 
Mass.  (8  Allen)  548:  Same  v.  Hoi- 
brook  (1865)  92  Mass.  (10  Allen)  200; 
Same  v.  Keenan  (1865)  93  Mass.  (11 
Allen)  262;  Same  ▼.  McNamee  (1873) 
113  Mass.  12;  Same  v.  Sanborn  (1874) 
116  Mass.  61;  State  y.  Funk  (1880) 
27  Minn.  318,  7  N.  W.  359;  State  v. 
Downs  (1895)  116  N.  C.  1064,  21  S. 
£.  689. 

Recognition  by  act  of  congress  of  the 
power  and  right  of  the  states  to  tax, 
control,  or  regulate  any  business  car- 
ried on  within  its  limits  is  entirely 
consistent  with  an  intention  on  the 
part  of  congress  to  tax  such  business 
for  national  purposes.  License  Tax 
Cases  (1886)  5  Wall.  462,  474,  18  L. 
£d.  497. 

The  United  States  is  not  concerned 
In  the  enforcement  of  local  regulations 
goyerning  the  selling  of  liquor;  it  be- 
iag  the  policy  of  the  goyemment  to 
collect  its  special  taxes  rather  than  to 
inflict  punishment  for  technical  yiola- 
tions  of  the  reyenue  laws.  Willingham 
▼.  U,  S.  (C.  C.  A.  1913)  208  Fed.  137. 

While  the  cardinal  purpose  of  the 
proyisions  of  the  internal  reyenue  law 
imposing'  special  taxes  on  dealers  in 
liquors  is  the  raising  of  reyenue  for 
the  United  States,  the  federal  courts 
may  properly,  in  the  exercise  of  the 
powers  vested  in  them,  rigidly  enforce 
the  penalties  provided  for  a  violation 
of  such  law,  for  the  secondary  purpose 
of  aiding  in  the  enforcement  of  the 
laws  of  a  state  regulating  or  prohibit- 
ing the  sale  of  liquors.  In  re  Charge 
to  Grand  Jury  (D.  0.  1908)  162  Fed. 
736. 

A  federal  license,  being  merely  a 
form  of  taxation,  does  not  authorize 
the  holder  to  sell  liquor  without  a  li- 
cense required  by  state  laws;  the  stat- 
ute authorizing  the  issuance  of  federal 
licenses  so  providing.  Combast  v.  Com- 
monwealth (Ky.  1910)  125  S.  W.  1092. 

Local    option    and    prohlbltlon.^The 

payment  of  the  tax  imposed  upon  re- 
tail liquor  dealers  by  the  statutes  of 
the  United  States  in  no  wise  entitles 
the  dealer  to  protection  against  a  state 
prohibitory  law.  In  re  Jordan  (D.  C. 
1892)  49  Fed.  238. 

Laws  N.  D.  1887,  c  70,  known  as 
the  "Local  Option  Act,"  regulating  the 
sale  of  intoxicating  liquors,  Is  a  valid 
exercise  of  police  power,  not  contrary 
to  the  reyenue  laws  of  the  United 
States  granting  licenses  for  such  sales. 
Territory  v.  O'Connor  (Dak.  1888)  87 
N.  W.  765;  Minnehaha  County  y. 
Champion,  Id.  766. 


The  local  option  law  (Laws  Dak. 
1887-88,  c  70),  does  not  conflict  with 
the  federal  revenue  laws  granting  a  li- 
cense to  liquor  sellers,  as  the  revenue 
laws  are  merely  to  provide  revenue, 
and  the  license  granted  thereunder  is 
a  receipt  for  the  tax,  and  not  a  permit 
to  sell  liquors.  Territory  v.  0'(3onnor 
(1889)  5  Dak.  397,  41  N.  W.  746,  3  L. 
R.  A.  355. 

The  prohibitory  liquor  law  is  not  in 
conflict  with  Act  July  16,  1862,  enti- 
tled "An  act  to  provide  internal  reve- 
nue." State  y.  Carney  (1866)  20 
Iowa,  82;   Same  v.  Baughman,  Id.  497. 

Payment  of  the  United  States  excise 
tax  and  a  license  from  the  United 
States  internal  revenue  collector  will 
not  justify  the  sale  of  intoxicating  liq- 
uors of  domestic  manufacture  in  this 
state  in  violation  of  its  laws.  State  v. 
Delano  (1867)  54  Me.  501. 

Sales  by  licensed  dlstllleri^That  one 

is  a  licensed  distiller  under  the  laws, 
of  the  United  States,  and  the  whisky 
sold  of  his  own  manufacture,  affords 
no  immunity  for  a  sale  contrary  to 
state  law.  State  v.  Hazell  (1888)  100 
N.  C.  471,  6  S.  B,  404. 

Doing  business  as  wholesaler^-A  li- 
cense by  the  United  States  under  the 
Internal  Revenue  Act  of  July  1,  1862, 
to  carry  on  the  business  of  wholesale 
liquor  dealer  does  not  give  the  licensee 
power  to  carry  on  the  business  in  vio- 
lation of  the  state  laws,  though  the 
license  was  granted  in  consideration  of 
a  fee  paid.  McGuire  v.  Massachusetts 
(1865)  3  Wall  887,  395,  18  L.  Ed. 
226. 

Sale  of  liquor  on   board  steam er.p- 

This  section  proyide9  that  the  holders 
of  special  tax  stamps  for  the  sale  of 
liquor  shall  not  be  exempt  from  any 
penalty  imposed  by  state  laws  for  car- 
rying on  the  sale  in  the  state.  Held, 
that  such  holder  on  board  a  steamer 
within  the  state  limits  was  subject  to 
the  state  license  law.  Commonwealth 
y.  Sheckels  (1883)  78  Va.  36. 

Sale  of  liquors  in  Alaska^-The  pay- 
ment of  the  special  tax  levied  by  the 
general  government  on  the  business  of 
retailing  liquors  is  no  defense  to  a 
prosecution  for  illegally  selling  liquors 
Uk  Alaska.  Endleman  v.  U.  S.  (1898) 
86  Fed.  456,  30  C.  C.  A.  186. 

The  payment  by  defendant  of  the  tax 
imposed  by  the  internal  revenue  laws 
of  the  United  States,  and  the  issuance 
to  him  of  an  internal  revenue  license 
thereunder,  is  no  defense  to  an  indict- 
ment under  Act  May  17,  1884,  §  14  (23 
Stat.  24),  prohibiting  the  importation, 
manufacture,  and  sale  of  intoxicating 
liquors  in  Alaska.  U.  S.  v.  Ash  (D. 
C.  1896)  75  Fed.  651. 

Recovery  on  oontraots  violating  state 
iaws.^Where  a  state  statute  prohibits 
the  sale,  the  seller  cannot  recover  the 
contract  price,  where  the  contract  is 
made  and  completed  within  the  state, 
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though  he  holds  a  Ucense  to  sell  under 
the  internal  revenue  act.  Daniels  y. 
McCabe  (C.  O.  1868)  Fed.  Cas.  No. 
3,567. 

Manufacture  and  sale  of  cigarettes.— 

In  view  of  this  section,  section  6202, 
taxing  cigarettes,  and  prescribing  the 
form  of  putting  them  up,  and  of  stamp- 
ing them,  is  not  a  recognition  of  them 
as  a  legitimate  article  of  commerce. 
Austin  V.  State  (1898)  48  S.  W.  305, 
101  Tenn.  503,  50  L.  R.  A.  478,  70 
Am.  St.  Rep.  703,  affirmed  (1900)  21 
Sup.  Ct  132,  179  U.  S.  343,  45  L.  Ed. 
224. 

Manufacture  and  sale  of  oleomarga- 
rine.—Section  5977,  post,  imposes  spe- 
cial taxes  on  manufactures  of  oleomar- 
garine, and  wholesale  and  retail  dealers 
therein.  Section  5977,  post,  also,  de- 
clares that  sections  5955-5959,  5961- 
5964,  ante,  and  this  section  are,  so  far 
as  applicable,  made  to  extend  to  and 
include  such  taxes,  and  the  persons  on 
whom  they  are  imposed.    Held,  in  view 

§  5971.  (R.  S.  §  3244,  as  amended.  Act  Feb.  18,  1875,  c.  80,  §  1,  and 
Act  March  1,  1879,  c.  125,  §§  4,  10.)     Special  taxes  imposed  on 
whom. 
Special  taxes  are  imposed  as  follows: 

(1)  Brewers. 

First.  Brewers  shall  pay  one  hundred  dollars.  Every  person  who 
manufactures  fermented  liquors  of  any  name  or  description  for  sale, 
from  malt,  wholly  or  in  part,  or  from  any  substitute  therefor,  shall 
be  deemed  a  brewer :  Provided,  That  any  person  who  manufactures 
less  than  five  hundred  barrels  a  year  shall  pay  the  sum  of  fifty  dollars. 
Act  July  13,  1866,  c.  184,  §  9,  14  Stat  117.  'Act  July  14,  1870,  c.  255.  f 
1,  16  Stat.  256. 

The  quantity  of  malt  liquors  purchased  by  a  brewer  from  another  brewer 
under  the  provisions  of  R.  ,8.  {  3349,  post,  §  6156,  was  to  be  included  in  cal- 
culating the  liability  to  brewer's  special  tax  of  both  the  brewer  who  manu- 
factures and  sells  and  the  brewer  who  purchases  by  Act  Feb.  8,  1875,  c.  36,  $ 
18,  as  amended  by  Act  March  1,  1879,  c.  125,  §  4,  post,  f  5973. 

Notes  of  Deeisioiifl 


of  this  section,  that  poet,  f  5977,  was 
not  intended  to  interfere  with  the  exer- 
cise by  the  states  of  any  authority  they 
can  rightfully  exercise  over  the  sale  of 
oleomargarine  therein.  Plamley  v. 
Massachusetts  (1894)  15  Sup.  Ct.  154, 
155  U.  S.  461,  39  L.  Ed.  223. 

Cited  without  definite  applicatioi, 
SchoUenberger  v,  Pennsylvania  (189S) 
18  Sup.  Ct.  757,  171  U.  S.  1,  43  L.  Ed. 
49;  Austin  v.  Tennessee  (1900)  21 
Sup.  Ct  132.  139,  179  U.  S.  343,  45  L. 
Ed.  224;  North  Dakota  ex  reL  Flaher- 
ty V.  Hanson  (1910)  30  Sup.  Ct  179, 
180,  215  U.  S.  515,  54  L.  Ed.  307; 
Tucker  v.  Grier  (1908)  160  Fed.  611, 
87  C.  C.  A.  513;  In  re  Hirsch  (G.  C. 
1896)  74  Fed.  928.  931  (affirmed  [18981 
87  Fed.  1005,  31  C.  C.  A.  350) ;  Grier 
V,  Tucker  (C.  C.  1907)  150  Fed.  658; 
U.  S.  V.  Elgin  Churning  Co.  (C.  C. 
1910)  183  Fed.  878;  In  re  Comingore 
(D.  C'  1895)  96  Fed.  552,  555,  561  (af- 
firmed [1900]  20  Sup.  Ct  701,  177  U. 
S.  459,  44  L.  Ed.  846) ;  In  re  Kinney 
(D.  C.  1900)  102  Fed.  468,  469. 


See,  also,  notes  under  S  5955,  ante. 

Review  in  case  Involving  question  un- 
der statute.— In  an  action  to  recover  the 
amount  ot  internal  revenue  taxes  which 
plaintiff  was  required  to  pay  as  a  brew- 
er and  for  beer  stamps,  tried  by  stip- 
ulation without  a  jury,  it  was  stipulat- 
ed that  plaintiff  manufactured  a  bev- 
erage from  ingredients  and  in  a  manner 
stated,  but  it  was  a  disputed  question, 
upon  which  testimony  was  taken, 
whether  such  beverage  was  a  "ferment- 
ed liquor  manufactured  from  malt,  whol- 
ly or  in  part,  or  from  any  substitute 
therefor,"  within  the  meaning  of  sec- 
tion 5971,  which  rendered  plaintiff  lia- 
ble for  special  tax  as  a  brewer,  and 
which  was  subject  to  tax  under  section 

(2)  Manufacturers  of  stills;   drawback  on  stills  exported. 

Second.  Manufacturers  of  stills  shall  each  pay  fifty  dollars,  and 
twenty  dollars  for  each  still  or  worm  for  distilling  made  by  hini. 
Any  person  who  manufactures  any  still  or  worm  to  be  used  in  dis- 
tilling shall  be  deemed  a  manufacturer  of  stills.    Upon  all  stills 
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6143.  Held,  that  requests  to  the  court 
to  hold  as  propositions  of  law  on  the 
facts  stipulated  that  plaintiff  was  not 
a  brewer,  and  the  beverage  was  not 
subject  to  tax  under  the  statute,  con- 
ceding the  practice  of  requiring  findings 
upon  propositions  of  law  in  such  cases 
to  be  permissible,  involved  a  finding  of 
the  disputed  question  of  fact  whether 
the  beverage  was  a  fermented  liquor, 
and,  as  such  requests  were  not  based 
on  all  the  evidence,  so  as  to  be  treat- 
ed as  a  motion  for  judgment  as  matter 
of  law  on  the  entire  case,  the  ruling  oi 
the  court  thereon  was  not  reviewable  on 
a  writ  of  error.  Davis  v.  Daugherty 
(1901)  105  Fed.  769,  45  C.  C.  A.  39. 
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manufactured  for  export,  and  actually  exported,  there  shall  be  al- 
lowed a  drawback,  where  the  tax  thereon  has  been  paid,  under  such 
rules  and  regulations  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe. 

Act  July  20,  1868,  c.  186,  (  69,  16  Stat  161.  Act  March  1,  1879,  c.  125, 
{  10,  20  Stat  342. 

This  subsection,  as  enacted  in  the  Revised  Statutes,  was  amended  by  addinfir 
at  the  end  of  the  subsection  as  originally  enacted  the  provision  beginning  with 
the  words  "Upon  all  stills  manufactured  for  export,"  etc.,  to  the  end  of  the 
subsection,  as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  {  10,  cited  above. 

Manufacturers  of  wooden  stills  for  their  own  use  were  not  subject  to  this 
special  tax,  by  Act  May  28,  1880,  a  108,  §  18,  post,  §  5972. 

The  special  tax  on  th^  manufacture  of  stills  was  made  inapplicable  to  stills 
used  in  distilling  alcohol  for  denatnration,  by  a  provision  of  the  Underwood 
Tariff  Act  of  Oct  3,  1913,  c.  16,  i  IV,  N,  subsec.  2,  post,  §  6137. 

(3)  Rectifiers. 

Third.  Rectifiers  of  distilled  spirits  shall  pay  two  hundred  dollars. 
Every  person  who  rectifies,  purifies,  or  refines  distilled  spirits  or 
wines  by  any  process  other  than  by  original  and  continuous  dis- 
tillation from  mash,  wort,  or  wash,  through  continuous  closed  ves- 
sels and  pipes,  until  the  manufacture  thereof  is  complete,  and  every 
wholesale  or  retail  liquor-dealer  who  has  in  his  possession  any  still 
or  leach-tub,  or  who  keeps  any  other  apparatus  for  the  purpose  of 
refining  in  any  manner  distilled  spirits,  and  every  person  who,  with- 
out rectifying,  purifying,  or  refining  distilled  spirits,  shall,  by  mixing 
such  spirits,  wine,  or  other  liquor  with  any  materials,  manufacture 
any  spurious,  imitation,  or  compound  liquors  for  sale,  under  the 
name  of  whisky,  brandy,  gin,  rum,  wine,  spirits,  cordials,  or  wine 
bitters,  or  any  other  name,  shall  be  regarded  as  a  rectifier,  and  as 
being  engaged  in  the  business  of  rectifying:  Provided,  That  any 
person  who  rectifies,  purifies,  refines,  or  manufactures  as  aforesaid 
less  than  five  hundred  barrels  a  year,  counting  forty  gallons  of  proof 
spirits  to  the  barrel,  shall  pay  one  hundred  dollars.  And  provided, 
That  nothing  in  this  section  shall  be  held  to  prohibit  the  purifying 
or  refining  of  spirits  in  the  course  of  original  and  continuous  dis- 
tillation through  any  material  which  will  not  remain  incorporated 
with  such  spirits  when  the  manufacture  thereof  is  complete:  And 
provided  further,  That  no  officer  shall  collect  any  special  tax  for 
rectifying  distilled  spirits  on  any  premises  distant  less  than  six  hun- 
dred feet  in  a  direct  line  from  any  distillery.  And  every  officer  who 
collects  any  special  tax  in  violation  of  this  proviso  shall  be  liable  to 
a  penalty  of  five  thousand  dollars  for  each  offense. 

Act  July  20,  1868,  c.  186,  §§  11,  59,  15  Stat  130,  150.  Act  April  10.  1869, 
c  18,  §  1,  16  Stat.  41,  42.  Act  June  6.  1872,  c.  315,  §$  12,  13,  17  Stat.  239. 
244.  Act  Dec.  24,  1872,  c.  13,  17  Stat.  401-403.  Act  Feb.  18,  1875,  c.  80, 
18  Stat  319.    Act  March  1,  1879,  c.  125,  §  4,  20  Stat  333. 

This  subsection,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  in  the  last  proviso,  after  the  words  "tax  in  violation  of  this,"  the  word 
"section,"  and  inserting  in  the  place  thereof  the  word  "proviso,"  by  Act  Feb. 
18,  1875,  c.  80,  cited  above.  It  was  further  amended  by  inserting  the  first 
proviso,  as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  |  4,  last  cited  above. 
These  provisions  were  made  inapplicable  to  the  blending  of  fortified  wines  by 
a  provision  of  Act  June  7,  1906,  c.  3046,  §  6»  post,  §  6122,  and  by  Act  Sept 
8,  1916,  c.  463,  S  402(f),  post,  §  6114c. 

Notes  of  Deoiaion* 

RectMoation   deflned.F-Rectification  of  spirit  of  the  distiller,  and  by  repeated 

distilled  spirits,  in  the  legal  sense,  means  processes   of   distillation   separate   the 

any   process  exclusive  of  original  and  spirits  from  the  oils  and  impurities  left 

continuous  distillation  from  mash,  wort,  in  it  by  the  distiller,  or  he  may  take  the 

or  wash  through  continuous  closed  ves-  refuse  material  of  the  manufacturer  of 

sels   and   pipes  until   the  manufacture  an  extract  saturated  with  alcohol,  and 

thereof  is  complete,  by  which  the  spir-  by  distillation  separate  the  spirit  from 

its  are  separated  from   the   substance  that  material.     Henry  K.  Wampole  & 

with  which  they  are  mixed  or  combin-  Co.  v.  U.  S.   (1911)  191  Fed.  573,  112 

edt  and  a  rectifier  may  take  the  raw  C.  C.  A.  633,  certiorari  denied  (1912) 
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82  Sup.  Ct  840,  225  U.  S.  710,  56  L. 
Ed.  1208. 

Reotiflers^-Flavoring  extracts,  com- 
posed of  from  40  to  50  per  cent  al- 
cohol, 3  per  cent  flavoring  principle, 
and  water,  the  quantity  of  alcohol  be- 
ing no  greater  than  is  required  to  hold 
the  flavoring  principle  in  solution,  which 
are  not  made,  nor  used,  nor  capable  of 
being  used,  as  a  beverage,  but  which 
are  chiefly  used  in  flavoring  soda  water 
syrups,  the  quantity  of  extract  used  in 
each  glass  of  the  beverage  being  about 
3  or  4  drops,  are  not  "beverages,"  nor 
*'Iiquors,"  within  the  meaning  of  the 
statute,  and  the  manufacturer  is  not 
subject  to  special  tax  as  a  rectifier  or 
wholesale  or  retail  dealer  in  liquors. 
Allen  V.  Liquid  Carbonic  Co.  (1909)  170 
Fed.  315,  95  C.  C.  A.  11. 

A  manufacturer  of  vanilla  or  ginger 
extract  by  mixing  the  comminuted  vanil- 
la beans  or  ginger  root  with  alcohol  in  a 
percolator,  and  who  afterward  recovers 
a  part  of  the  alcohol  remaining  in  the 
mixture  for  reuse  by  distillation,  is  a 
"rectifier  of  distilled  spirits"  and  sub- 
ject to  the  special  tax.  Henry  K, 
Wampole  &,  Co.  v.  U.  S.  (1911)  191 
Fed.  573,  112  C.  C.  A.  633,  aflarming 
judgments  U.  S.  v.  Hance  (D.  G.  1911) 
184  Fed.  528,  and  Same  v.  Smith,  Kline 
&  French  CJo.  (D.  C.  1911)  Id.  532, 
and  writ  of  certiorari  denied  Hance  v. 
U.  S.  (1912)  32  S.  Ct  840,  225  U.  S. 
710,  56  L.  Ed.  1268. 

Under  the  provision  declaring  that 
"every  person  who  without  rectifying, 
purifying  or  refining  distilled  spirits 
shall,  by  mixing  such  spirits,  wine  or 
other  liquor  with  any  materials,  manu- 
facture any  spurious,  imitation  or  com- 
pound liquors  for  sale  under  the  name 
of  whisky,  ♦  •  ♦  cordials,  or  wine 
bitters,  or  any  other  name,  shall  be  re- 
garded as  a  rectifier  and  as  being  en- 
gaged in  the  business  of  rectifying,"  a 
retail  liquor  dealer,  who  mixes  whisky 
with  water  and  sugar,  or  water  and 
blackberry  juice,  and  keeps  the  same  in 
stock  for  sale,  is  a  rectifier,  and  subject 
to  special  tax  as  such.  Michel  v.  Nunn 
(C.  C.  1900)  101  Fed.  423. 

The  statute,  in  defining  rectifiers,  in- 
cludes "every  person  who,  without  rec- 
tifying, purifying  or  refining  distilled 
spirits,   shall,   by   mixing  such  spirits, 

(4)  Retail  liquor  dealers. 

Fourth.  Retail  dealers  in  liquors  shall  pay  twenty-five  dollars. 
Every  person  who  sells,  or  offers  for  sale  foreign  or  domestic  dis- 
tilled spirits  or  wines,  in  less  quantities  than  five  wine  gallons  at  the 
same  time,  shall  be  regarded  as  a  retail  dealer  in  liquors. 

Act  July  20,  1868,  c.  186,  §§  1,  2,  15  Stat.  125.    Act  April  10,  1869,  c.  18^  I 

1,  16  Stat.  42. 
This  paragraph  was  modified  by  a  more  comprehensive  definition  of  retail 

liquor  dealers,  so  as  to  include  malt  liquors  in  the  liquors  such  dealers  sell  or 

offer  for  sale,  by  Act  Feb.  8,  1875,  c  36,  S  18,  as  amended  by  Act  March  1, 

1879,  c.  125,  {  4,  post,  §  5973. 

Notes  of  Deoislons 

See  note  under  $  5842,  ante.  cisco,  maintained  a  branch  honse  in  Port- 

Retail  dealers  In  general.— Defendant,      land,  bearing  his  sign,  and  where  pre- 

a  wholesale  liquor  dealer  in  San  Fran-      sumably  samples  of  his  trade  were  kepti 
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wine  or  other  liquors  with  any  materials 
manufacture  any  spurious  imitation  or 
compound  liquors  for  sale  under  the 
name  of  whisky,  brandy  *  ♦  •  or 
any  other  name."  Held,  that  in  view  of 
such  statutory  recognition  of  the  man- 
ufacture of  "imitation  whisky,"  etc, 
and  of  the  process  of  such  m^inafacture, 
the  regulation  by  the  Commissioner  of 
Intemal  Revenue  which  directs  that 
"alcohol,  commercial  alcohol  or  high 
wines  which  have  been  manipulated, 
*  *  *  so  as  to  resemble  some  par- 
ticular kind  of  potable  spirits,  wUl  be 
marked  with  the  name  of  such  spirita 
preceded  by  the  word  'Imitation,'  as  for 
example  'Imitation  Whisky,*  "  is  a  prop- 
er and  reasonable  regulation,  having 
also  in  view  the  provisions  of  Food  k 
Drugs  Act  June  30,  1906,  post,  §  8717 
et  seq.,  notwithstanding  the  fact  that 
such  compounds  may  have  been  pre- 
viously sold  in  the  trade  under  the  name 
of  the  liquors  they  imitate.  Woolaer 
&  Co.  V.  Bennick  (C.  a  1908)  170 
Fed.  662. 

Defendant  manufactured  a  ginger  ale 
paste  used  for  making  ginger  ale.  The 
paste  was  manufactured  by  pladng  t 
quantity  of  ginger  in  a  percolator  and 
adding  alcohol  The  oleoresin  thus  ob- 
tained from  the  ginger  containing  nn- 
necessary  alcohol  was  distilled  and  the 
alcohol  separated.  This  alcohol  was  of 
a  low  grade  and  was  charged  with  gin- 
ger essence  so  as  not  to  be  commercial- 
ly salable  and  could  not  be  used  except 
in  repeating  the  process  of  extracting 
oleoresin  from  ginger  root  and  in  the 
manufacture  of  flavors.  Held,  that  de- 
fendant in  so  distilling  the  alcohol  was 
engaged  in  the  business  of  rectifying, 
purifying,  and  refining  distilled  spirita 
within  the  statute,  imposing  an  intemal 
revenue  tax  on  every  person  so  engag- 
ed. U.  S.  V.  S.  Twitchell  Co.  (D.  a 
1911)  184  Fed.  525. 

The  phrase  "through  continuous  clos- 
ed vessels  and  pipes  until  Uie  manufac- 
ture thereof  is  complete*'  refers  to  the 
exception,  to  wit,  "other  than  by  orig- 
inal and  continuous  distillation  from 
mash,  wort  or  wash  through  continuous 
vessels  and  pipes  until  the  manufacture 
is  complete,"  and  not  to  "every  person 
who  rectifies,  purifies  or  refines  distill- 
ed spirits  or  wines  by  any  process." 
Id. 
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and  where  the  public  were  incited  to 
purchase.  The  manager  thereof  was  a 
"salesman"  who  was  required  to  sell 
judiciously,  the  right  to  cancel  his  con- 
tracts being  reserved  to  his  principal, 
who  filled  all  orders,  and,  without  pre- 
paying the  freight,  delivered  the  goods 
to  a  carrier  at  San  Francisco,  consigned 
to  purchasers  in  various  parts  of  the 
agent's  territory.  Held,  that  the  sales 
were  made  wholly  at  San  Francisco, 
notwithstanding  the  agent  may  have 
been  authorized  to  make  binding  con- 
tracts ahd  collected  the  purchase  mon- 
ey, and  defendant  was  not  subject,  un- 
der the  statute,  to  the  internal  revenue 
tax,  as  an  Oregon  liquor  dealer,  though 
his  method  of  transacting  business  may 
have  been  devised  purposely  to  evade 
such  tax.  U.  S.  V.  Chevallier  (1901) 
107  Fed.  434,  46  C.  C.  A.  402,  affirming 
judgment  (C.  C.  1900)  102  Fed.  125. 

Where  defendant  purchased  rum  in 
his  own  name,  and  had  the  same  billed 
to  him  in  his  own  name,  and  dealt  it 
out  from  time  to  time  as  called  for, 
he  is  a  retail  dealer  in  liquor,  notwith- 
standing the  money  for  the  purchase 
of  said  liquor  was  advanced  to  him  by 
others,  and  he  procured  and  dealt  out 
the  liquor  without  profit  to  himself.  U. 
S.  V.  Angell  (C.  O.  1881)  11  Fed.  34. 

A  single  sale  of  spirituous  liquors 
makes  the  seller  a  retail  dealer.  U. 
S.  V.  Earnhardt  (D.  C.  1874)  Fed.  Cas. 
No.  14,526. 

Where  packages  contain  distilled  spir- 
its in  a  form  to  be  got  at  by  squeezing, 
suction,  or  any  other  process,  and  the 
spirits,  and  not  the  fruit  or  other  in- 
gredients contained  in  the  packages,  are 
the  inducements  to  their  sale,  purchase, 
and  use,  one  selling  such  packages  must 
pay  a  special  tax  as  liquor  dealer.  U. 
S.  V.  Stafford  (D.  C.  1883)  20  Fed.  720. 

A  party  having  paid  special  tax  as 
retail  liquor  dealer  at  a  particular 
town,  who  fills  orders  received  by  mail 
to  5«hip  liquors  in  retail  quantities  to  an- 
other town,  there  to  be  delivered  to 
the  party  so  ordering  upon  payment  of 
the  price  of  the  liquor,  together  with 
the  express  charges,  is  liable  to  the 
payment  of  special  tax  as  retail  liq- 
uor dealer  at  the  place  where  such  de- 
livery is  made.  U.  S.  v.  Shriver  (D.  C. 
1885)  23  Fed.  134. 

When  one  has  procured  spirituous  liq- 
uor with  the  intent  to  sell  it  out  again 
in  small  quantities  to  any  one  who  may 
apply  for  it  or,  having  it  on  hand,  de- 
termines to  sell  it  out  to  any  one  who 
may  apply  for  It,  he  is  a  retail  liquor 
dealer,  and  must  pay  the  special  tax. 
U.  S.  V.  Rennecke  (D.  C.  1886)  28  Fed. 

Distilled  spirits  or  wines.— Flavoring 
extracts,  composed  of  from  40  to  50  per 
cent,  alcohol,  3  per  cent,  flavoring  prin- 
ciple, and  water,  the  quantity  of  alcohol 
being  no  greater  than  is  required  to  hold 
the  flavoring  principle  in  solution,  which 
are  not  made,  nor  used,  nor  capable  of 
being  used,  as  a  beverage,  but  which 


are  chiefly  used  in  flavoring  soda  water 
syrups,  the  quantity  of  extract  used  in 
each  glass  of  the  beverage  being  abx>ut  3 
or  4  drops,  are  not  "beverages,**  nor 
**liquors,"  within  the  meaning  of  the 
statute,  and  the  manufacturer  is  not 
subject  to  special  tax  as  a  rectifier  or 
wholesale  or  retail  dealer  in  liquors. 
Allen  V.  Liquid  Carbonic  Co.  (1909)  170 
Fed.  315.  95  C.  C.  A.  11. 

Distilled  spirits  and  wines  cannot 
lawfully  be  sold  in  any  quantity  by  any 
person  for  any  purpose,  without  pay- 
ment of  the  special  tax.  Where  pack- 
ages contain  distilled  spirits  in  a  form  to 
be  got  at  by  suction  or  any  other  pro- 
cess, and  the  spirits,  and  not  the  other 
ingredients  contained  in  the  packages, 
is  the  inducement  to  their  sale  and  pur- 
chase, one  selling  such  packages  must 
pay  a  special  tax  as  a  liquor  dealer. 
U.  S.  V.  Stafford  (D.  C.  1883)  20  Fed. 
720,  721. 

"Lemon  Ginger"  and  "Empire  Tonic 
Bitters"  are  sold  by  the  bottle  as  medic- 
inal preparations,  and  are  believed  to 
possess  curative  properties.  They  con- 
sist of  about  one-third  alcohol,  and  the 
residue  of  distilled  water  and  extracts 
from  herbs,  etc.,  and  the  quantity  of 
alcohol  is  not  greater  than  is  neces- 
sary to  extract  and.  retain  the  virtues 
from  the  herbs,  and  is  less  than  is  con- 
tained in  some  ordinary  tinctures. 
Held,  that  they  are  medicinal  prepara- 
tions and  dealers  in  them  are  not  liquor 
dealers,  within  the  meaning  of  the  stat- 
ute defining  a  liquor  dealer  as  one  who 
sells  "distilled  spirits  or  wines,"  though 
they  are  intoxicating,  if  used  immoder- 
ately. U.  S.  V.  Stubblefield  (D.  C. 
1889)  40  Fed.  454. 

Alcoholic  beverages  in  which  the  es- 
sential ingredient  is  distilled  spirits,  dis- 
guised by  aromatic  or  other  drugs, 
which  are  commonly  bought  and  sold 
as  intoxicating  beverages,  are  not  to  be 
classed  as. patent  or  proprietary  medi- 
cines, though  named  as  such,  so  as  to 
relieve  dealers  selling  the  same  at  re- 
tail from  the  retail  liquor  dealer's  spe- 
cial tax.  U.  S.  V.  Wilson  (D.  C.  1895) 
69  Fed.  144. 

"Domestic  distilled  spirits,"  as  used 
in  the  law  requiring  retail  liquor  dealers 
to  pay  a  special  tax,  does  not  include 
patent  or  proprietary  medicines  manu- 
factured and  sold  in  good  faith  for  cura- 
tive or  health-imparting  properties, 
though  they  contain  a  large  per  cent  of 
distilled  spirits  as  an  essential  ingredi- 
ent, and  though  men  with  strong  ap- 
.petites  for  drink  occasionally  buy  such 
preparations  for  the  purpose  of  becom- 
ing drunk.    Id. 

Under  this  subdivision,  and  section 
5982,  post,  it  was  held  that,  where  a 
druggist,  without  paying  the  internal 
revenue  tax  imposed  on  retaU  liquor 
dealers,  sold  a  medicinal  preparation 
which  was  88  per  cent,  proof  spirits, 
more  than  sufficient  to  preserve  the 
medicinal  properties  of  any  herbs,  roots, 
or  drugs  contained  therein,  he  was  a 
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retail  liquor  dealer  within  the  statute. 
U.  S.  y.  Morfew  (D.  G.  1905)  136  Fed. 
491. 

Association  or  dub  as  subjoct  to  tax. 

—See,  also,  notes  under  section  5965, 
ante. 

An  incorporated  social  club,  which 
purchases  a  stock  of  liquors,  and  sup- 
plies the  same  to  individual  members 
for  their  consumption  in  its  club  rooms 
on  their  orders,  and  receives  payment 
from  them  therefor,  is  a  retail  dealer 
in  liquors.  U.  S.  v.  Alexis  Club  (D.  O. 
1899)  98  Fed.  725. 

Stats  disponsary  agsnts.^— State  dis- 
pensary agents  held  liable  to  pay  the 


special  taxes.    State  of  South  Garoliiia 
v.  U.  S.  (1904)  39  Ot  CL  257. 

Doctors  and  druggists^— The  law  doei 
not  treat  distilled  spirits  as  a  drug  or 
medicine,  and  doctors  and  druggists 
are  not  privileged  to  sell  it  as  sudi 
without  first  paying  the  special  tax  re- 
quired of  dealers  in  liquor.  U.  S.  t. 
Stafford  (D.  G.  1883)  20  Fed.  720. 

Dealers  In  Indian  country  and  Alaska. 
—The  opinion  of  the  Attorney  General 
of  May  15.  1889  (19  Op.  306),  does  not 
conflict  with  the  collection  of  the  special 
tax  on  retail  liquor  dealers  in  the  Indian 
country  and  Alaska  under  the  statnte. 
(1894)  21  Op.  Atty.  Gen.  25. 


Wholesale  liquor  dealers. 

Wholesale  liquor-dealers  shall  pay  one  hundred  dollars.  Every 
person  who  sells  or  offers  for  sale  foreign  or  domestic  distilled  spir- 
its or  wines,  in  quantities  of  not  less  than  five  wine  gallons  at  the 
same  time,  shall  be  regarded  as  a  wholesale  Hquor-dealer.  But  no 
distiller  who  has  given  the  required  bond,  and  who  sells  only  dis- 
tilled spirits  of  his  own  production  at  the  place  of  manufacture,  in 
the  original  packages  to  which  the  tax-stamps  are  affixed,  shall  be 
required  to  pay  the  special  tax  of  a  wholesale  liquor-dealer  on  ac- 
count of  such  sales. 

Act  July  20,  1868,  c.  186,  JJ  1,  2,  15  Stat.  125.  Act  July  20,  1868,  c.  188, 
I  59,  15  Stat  150.    Act  June  6,  1872,  c.  315,  {  13,  17  Stat  244. 

This  paragraph  was  modified  by  a  more  comprehensive  definition  of  whole- 
sale liquor  dealers;  so  as  to  include  malt  liquors  in  the  liquors  such  dealers 
sell  or  offer  for  sale,  by  Act  Feb.  8,  1875,  c.  36,  i  18;  as  amended  by  Act 
March  1,  1879,  c.  125,  J  4,  set  forth  post,  i  5973. 

The  provision  authorizing  distillers  to  sell  their  own  production,  contained  in 
the  last  sentence  of  this  paragraph,  was  repeated,  with  a  proviso  reqairing 
such  distillers  to  keep  books  showing  the  date  when  the  spirits  were  sent  out, 
the  serial  numbers  of  the  packages,  and  the  like,  and  to  make  a  transcript  of 
such  books,  in  Act  Aug.  27,  1894,  c.  349,  ft  62,  post,  S  5974. 

Notes  of  Dooisioiui 

casionally  purchase  liquors  In  qoantlty, 
and  take  charge  of  shipping  the  same, 
and  either  charge  the  costs  and  their 
commissions  upon  their  books  to  the 
account  of  such  correspondents,  or  draw 
upon  them  for  the  full  amount  of  the 
purchase  price  with  costs  and  commifl- 
sions,  are  "wholesale  liquor  dealers," 
and  Uable,  as  such,  to  the  special  tax. 
Morrow,  District  Judge,  dissenfing. 
Quinn  v.  Dimond  (1890)  72  Fed.  983. 
19  C.  O.  A.  336. 

Agents  who  sell  by  sample  from  their 
place  of  business  all  the  goods  of  a  man- 
ufacturing company,  from  whose  Vic- 
tory the  goods  are  delivered,  are  not 
liable  to  a  special  tax  as  wholesale  deal- 
ers. Acts  June  30, 1864;  July  13, 1866. 
Tucker  v.  Slack  (0.  0.  1875)  Fed.  Ca>. 
No.  14,226. 

A  wholesale  and  retaO  liquor  dealer 
who  pays  special  tax  as  such  at  his 
place  of  business  cannot  be  subjected  to 
the  payment  of  a  second  tax  in  another 
district  because  he  there  maintains  an 
office  in  his  own  name,  in  charge  of  an 
agent  who  is  authorized  to,  and  does, 
take  orders  for  liquors,  where  such  or- 
ders are  forwarded  to  his  principal  for 
acceptance,  and,  if  accepted,  the  liqaors 
are  shipped  thereon  by  the  principal 


Wholesale  dealers  In  general.— See 
notes,  ante,  as  to  "DistUled  spirits  or 
wines." 

See,  also,  notes  under  {  5965^  ante. 

Under  this  subdivision  it  was  held 
that,  where  an  indictment  charged  de- 
fendant as  a  wholesale  liquor  dealer 
with  sending  out  two  casks  of  distilled 
spirits  without  making  the  required  en- 
tries in  his  record  book,  required  to  be 
kept  by  section  6100,  post,  the  indict- 
ment sufficiently  charged  that  the  casks 
contained  each  not  less  than  five  wine 
gallons.  Williams  v.  U.  S.  (1907)  158 
Fed.  30,  88  C.  C.  A.  296,  reversing 
judgment  (Okl.  1906)  87  Pac.  647. 

Where  a  wholesale  liquor  firm,  having 
an  office  in  New  York,  where  it  pays 
the  internal  revenue  tax  required  of 
such  dealers,  accepts  orders  at  such  of*- 
fice,  and  directs  the  delivery  of  the 
goods  thereon  from  a  public  warehouse 
in  New  Orleans,  in  which  they  are  stor- 
ed, such  sales  are  made  in  New  York, 
and  not  in  New  Orleans,  and  do  not 
render  the  firm  subject  to  a  second  tax 
as  a  dealer  at  New  Orleans.  Dc  Bary 
V.  Souer  (1900)  101  Fed.  425,  41  C.  O. 
A.  417. 

Commission  merchants  who,  at  the 
request  of  foreign  correspondents,  oc- 
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direct  to  the  purchaser;  the  agent  hav- 
ing no  authority  to  bind  his  principal  by 
sales,  and  no  liquors  in  his  possession. 
In  such  case  the  sales  are  made  at  the 
place  of  business  of  the  principal.  U. 
S.  ▼.  ChevalUer  (C.  0.  1000)  102  Fed. 
125,  judgment  affirmed  (1901)  107  Fed. 
434,  46  O.  C.  A.  402. 

PlaintifFs,  who  were  wholesale  liquor 
dealers  in  New  York  City,  paid  the  spe- 
cial internal  revenue  tax  there  and  kept 
imported  wines  on  storage  with  McG. 
&  Co.,  at  Portland,  from  which  jobbers 
in  that  city  and  vicinity  were  supplied. 
PlaintiCTs  delivered  to  McC.  &  Co.  a 
list  of  dealers  to  whom  they  were  au- 
thorized to  deliver  wines  from  the  stock 
on  storage  when  requested  to  do  so  by 
such  dealers,  not  exceeding  a  certain 
number  of  cases  in  any  one  month. 
The  persons  or  firms  on  such  credit 
list,  when  desiring  to  purchase  wines  of 
plaintiff,  delivered  to  McC.  &  Co.  a 
written  order  for  the  number  of  cases 
desired,  and  if  the  maximum  limit  to 
which  the  purchaser  was  entitled  for 
the  current  month  had  not  been  exceed- 
ed McC.  &  Co.  immediately  delivered 
the  goods  without  consulting  plaintiffs, 
and  reported  the  sale  to  them  at  New 


York,  from  whence  an  invoice  for  the 
goods  at  the  current  price  would  be 
shipped  to  the  buyer  and  the  price  re- 
mitted to  plaintiffs  in  New  York.  There 
was  no  contract  that  the  accredited  pur- 
chasers should  buy  any  particular  quan- 
tity per  month,  or  any  at  alL  Held,  that 
sales  made  under  such  arrangements 
were  made  in  Portland,  and  not  in  New 
York,  and  that  plaintiff  was  therefore 
subject  to  the  payment  of  a  federal 
wholesale  liquor  dealer's  tax  in  Oregon. 
De  Bary  v.  Dunne  (C.  C.  1900)  172 
Fed.  940. 

Meaning  of  "Ave  gaJlons."— The 
w^ords  "five  gallons,"  as  used  in  Act 
April  10,  1869,  §  44,  defining  what  con- 
stitutes a  wholesale  dealer  refers  to 
"wine"  gallons  and  not  to  "proof  gal- 
lons. In  re  Wangerien  (D.  C.  1870) 
Fed.  Cas.  No.  17,141. 

Distiller  as  dealeri^A  seller  of  liq- 
uors manufactured  by  him  in  his  own 
distillery  need  not  obtain  the  license 
required  by  the  act  of  congress,  as  he 
is  not  a  dealer  within  the  act.  Rahter 
V.  First  Nat.  Bank  of  Lancaster  (1880) 
92  Pa.  393. 


(5)   Retail  dealers  in  malt  liquors. 

Fifth.  Retail  dealers  in  malt  liquors  shall  pay  twenty  dollars.  Ev- 
ery person  who  sells  or  offers  for  sale  malt  liquors  in  quantities  of 
five  gallons  or  less  at  one  time,  but  who  does  not  deal  in  spirituous 
liquors,  shall  be  regarded  as  a  retail  dealer  in  malt  liquors. 

Act  July  20,  1868,  c.  186,  §  59,  15  Stat.  151.  Act*  April  10.  1869,  c.  18,  § 
1,  16  Stat.  42.    Act  June  6,  1872,  c.  315,  §  13,  17  Stat.  244. 

This  paragraph  was  modified  by  a  change  in  the  definition  of  retail  dealers 
in  malt  liquors  by  Act  Feb.  8,  1875,  c.  36,  §  18,  as  amended  by  Act  March  1, 
1879,  c.  125,  I  4,  post,  i  5973. 

Notes  of  BoolBions 


See  notes  under  {  5973.  post. 

Tax  dependent  on  ownership  of  llq- 
■or-— To  render  one  who  "sells  or  of- 
fers for  sale"  malt  liquors  subject  to 
special  tax  as  a  dealer  in  malt  liquors, 
his  ownership  of  such  liquors  is  not  es- 
sential. Western  Express  Go.  v.  U. 
S.  (1905)  141  Fed.  28.  72  C.  0.  A.  516. 

Clerk  of  owner  of  saloon  as  amenable 
for  tax-— This  statute  attaches  to  one 
the  office  of  a  dealer  when  he  sells  or 
offers  for  sale  malt  liquors,  and  the 
derk  of  the  owner  of  a  saloon  selling 
liquor  for  his  employer  who  hf^s  no 
license  is  amenable  to  indictment,  or 
for  the  revenue  tax.  Western  Express 
Co.  V.  U.  S.  (1905)  141  Fed.  28,  72 
C.  C.  A.  516. 

Express  company-— The  local  agents 
of  an  express  company  in  a  prohibition 
state  took  orders  from  persons  de- 
siring beer  and  forwarded  the  same  to 
breweries  in  another  state.  The  brew- 
eries delivered  the  beer  to  the  company 
for  shipment  to  the  agent  who  sent  the 
order  charging  the  price  to  the  com- 
pany, and  having  no  knowledge  of  the 


local  customer.  On  its  receipt  the 
agent  stored  the  beer  in  the  company's 
warehouse  until  it  was  called  for.  and 
then  delivered  it  to  the  customer,  col- 
lecting the  price  and  the  express 
charges,  and  accounting  to  the  company 
for  the  same.  He  sometimes  also  sent 
orders  which  had  not  been  requested, 
and  delivered  the  beer  to  perlsons  wKo 
thereafter  applied  for  it  No  receipts 
were  taken  from  persons  to  whom  beer 
was  delivered,  and  their  names  did  not 
appear  on  the  company's  books.  When 
beer  was  not  called  for  it  was  return- 
ed to  the  breweries,  and  the  company 
given  credit  therefor.  The  company 
received  nothing  except  the  usual 
charges  for  transportation.  Held,  thVit 
the  company  was  not  merely  a  car- 
rier nor  a  commercial  broker  in  the 
transaction,  but  was,  in  effect,  a  com- 
mission merchant,  and  as  such  was 
subject  to  special  tax  under  the  stat- 
ute as  a  dealer  in  malt  liquors  at  each 
of  the  agencies  where  such  business 
was  carried  on.  Western  Express  Co. 
V.  U.  S.  (1906)  141  Fed.  28,  72  C. 
C.  A.  516. 
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Wholesale  dealers  in  malt  liquors;    sales  by  creditors,  executors, 
etc.,  or  under  process,  etc. 

Wholesale  dealers  in  malt  liquors  shall  pay  fifty  dollars.  Every 
^  person  who  sells  or  offers  for  sale  malt  liquors  in  larger  quantities 
*  than  five  gallons  at  one  time,  but  who  does  not  deal  in  spirituous 
liquors,  shall  be  regarded  as  a  wholesale  dealer  in  malt  liquors: 
Provided,  That  no  brewer  shall  be  required  to  pay  a  special  tax  as  a 
wholesale  dealer  by  reason  of  selling  in  the  original  stamped  pack- 
ages, whether  at  the  place  of  manufacture  or  otherwise,  malt  liquors 
manufactured  by  him.  But  no  special  tax  shall  be  held  to  accrue  on 
a  sale  of  distilled  spirits,  wines,  or  malt  liquors  made  by  a  person 
who  is  not  otherwise  a  dealer  in  liquors,  where  such  spirits,  wines, 
or  liquors  have  been  received  by  the  person  so  selling  as  security 
for  or  in  payment  of  a  debt,  or  as  executor,  administrator,  or  other 
fiduciary,  or  have  been  levied  on  by  any  officer,  under  order  or  pro- 
cess of  any  court  or  magistrate,  and  where  such  spirits  are  sold  by 
such  person  in  one  parcel  only,  or  at  public  auction  in  parcels  not 
less  than  twenty  wine-gallons,  nor  shall  such  tax  be  held  to  accrue 
on  a  sale  made  by  a  retiring  partner,  or  the  representatives  of  a 
deceased  partner  to  the  incoming,  remaining,  or  surviving  partner 
or  partners  of  a  firm ;  nor  shall  the  special  tax  of  a  wholesale  liquor- 
dealer  or  wholesale  dealer  in  malt  liquors  be  held  to  apply  to  a  retail 
dealer  in  liquors  or  a  retail  dealer  in  malt  liquors,  because  of  such 
retail  dealer  selling  out  his  entire  stock  of  liquors  in  one  parcel,  or 
in  parcels  embracing  not  less  than  his  entire  stock  of  distilled  spirits, 
of  wines,  or  of  malt  liquors ;  and  section  thirty-three  hundred  and  nine- 
teen of  the  Revised  Statutes  shall  not  be  held  to  prohibit  a  rectifier 
or  liquor-dealer  from  purchasing,  in  quantities  greater  that  twenty 
wine-gallons,  the  distilled  spirits  sold  in  one  parcel  as  aforesaid. 

Act  June  6,  1872,  c.  315,  §§  13,  17,  17  Stet  244,  246.  Act  March  1,  1879, 
c  125,  i  4,  20  Stat  333. 

This  paragraph,  as  enacted  in  the  Beyised  Statutes,  was  amended  by  addini^ 
at  the  end  of  the  section  as  originally  enacted,  the  provisions  beginning  with 
the  words  *'But  no  special  tax  shall  be  held  to  accrue,"  etc.,  to  the  end  of  the 
paragraph,  as  set  forth  here,  by  Act  March  1,  1879,  c  125,  §  4,  cited  above. 

The  paragraph  was  modified  by  a  change  in  the  definition  of  wholesale 
dealers  in  malt  liquors  by  Act  Feb.  8,  1875,  c  36,  I  18,  as  amended  by  Act 
March  1,  1879,  c.  125,  !  4,  post,  §  5973. 

B.  S.  I  3319,  mentioned  in  this  paragraph,  la  set  forth  post,  I  610L 

Kotea  of  Deoisioiui 

Wholesale  dealers  In  o^n^ralw— If  the  facture  are  liable  to  taxation  as  whole- 
quantity  of  malt  liquors  sold  at  one  sale  dealers.  Act  July  20,  1868,  §  59: 
time  exceeds  five  gallons,  the  vender  Act  April  10,  1869.  Underbill  v.  Pleas- 
is  a  "wholesale  dealer,''  although  the  onton  (C.  C.  1871)  Fed«  Gas.  No.  H* 
same  is  not  contained  in  one  package.  337. 

U.  S.  V.  Clare  (D.  C.  1880)  2  Fed.  65,  y„,^„  ^|  ^.tali  dealera^Wherc  retail 

"*•              .  ,  ^             .    J  .           V  -I  liquor  dealers  organize  under  the  style 

The  special  tax  required  from  whole-  ^^  ^  "Protection  Union,"  and  purchase 

sale  dealers  in  malt  liquors,  etc.,  naust  ^^^^r  through  the  "Union,"  saving  two 

?ocSf^'^.!f  ^v^,*'''ic^;o^-  ®-  ""'  ^^""^^  ^^'^      dollars  a  barrel,  they  become  whole- 
1880)  14  Phila.  543.  ^^^  ^^^^^^^  ^^  ^^^  ^^^  out  a  U- 

Brewers  as  dealers.— Brewers  selling  cense  as  such.  U.  S.  y.  Kallstrom  (D* 
elsewhere  than  at  the  place  of  manu-      C.  1887)  30  Fed.  184. 

Sixth.    (Superseded  in  part,  and  remainder  transferred.) 

This  subsection  imposed  a  tax  of  twenty-five  dollars  a  year  upon  dealers  In 
leaf  tobacco,  except  retail  dealers,  and  defined  dealers  in  leaf  tobacco.  It 
was  amended  by  Act  March  1,  1879,  c.  125,  i  14,  20  Stat  343,  by  the  enact- 
ment of  a  more  comprehensive  definition.  The  tax  was  reduced  to  twelve 
dollars  a  year  by  Act  March  3,  1883,  c.  121,  §  2,  22  Stat  488w  The  tax  ww 
«  abolished,  and  such  dealers  were  required  to  register  by  the  McKinley  ^&'^^ 
Act  of  Oct  1,  1890,  c.  1244,  §  26,  post,  §  6177. 

The  definition  of  dealers  in  leaf  tobacco  by  this  subsection  is  set  forth  po^ 
!  6176. 
The  special  taxes  imposed  on  dealers  in  leaf  tobacco  and  on  dealers  is  ^ 
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inanufactaren  of  tobacco  and  manufacturers  of  cigars  by  the  War  Rerenue  Act 
of  June  13,  1898,  c.  448,  §  4,  30  Stot  450,  and  on  bankers,  brokers,  pawn- 
brokers, customs-bouse  brokers,  proprietors  of  theaters,  museums,  and  concert 
halla,  proprietors  of  circuses,  proprietors  of  unenumerated  exhibitions,  and  pro- 
prietors of  bowling  alleys  and  billiard  rooms,  by  section  2  of  the  same  act, 
were  abrogated,  by  the  repeal  of  those  sections  by  Act  April  12,  1902,  c.  600, 
ii  2,  5,  32  Stat.  96,  97.  The  tax  was  again  imposed  by  Act  Oct  22,  1914,  c. 
331,  SS  3,  4,  38  Stat  750-763,  which  was  in  turn  repealed  by  Act  Sept  8, 
1916,  c  463,  i  410,  post,  S  59801,  and  a  new  tax  levied,  the  provisions  for 
which  28  set  forth  post,  H  6980b^980k,  5980m,  6346a. 

Dealers  in  leaf  tobacco  were  made  subject  to  all  the  provisions  of  this  sec- 
tion, as  amended  in  1879  and  also  in  1883,  and  to  the  provisions  of  certain 
other  sections  of  the  Revised  Statutes,  by  the  Payne-Aldrich  Tariff  Act  of 
Aug.  6,  1909,  c.  6,  §  35,  set  forth  post,  J  6175. 

Seventh.     (Superseded.) 

This  subsection  imposed  a  tax  of  $600  a  year,  with  an  additional  tax  of 
50  cents  for  every  dollar  of  the  annual  sales  exceeding  $1,000,  upon  retail 
dealers  in  leaf  tobacco,  and  defined  such  dealers.  The  tax  was  reduced  to 
$260  a  year,  with  an  additional  tax  of  30  cents  for  each  dollar  of  the  amount 
of  monthly  sales  in  excess  of  the  rate  of  $600  a  year,  by  Act  March  3,  1883, 
c.  121,  S  2,  22  Stat  488.  The  tax  was  abolished,  and  such  dealers  were  re- 
quired to  register,  by  the  McKinley  Tariff  Act  of  Oct  1,  1890,  c.  1244,  S  26, 
set  forth  post,  ft  6177.  A  tax  was  imposed  by  Act  Oct  22,  1914,  c.  331,  I 
4,  38  Stat  752,  but  that  act  was  repealed  by  Act  Sept  8,  1916,  c  463,  S 
410,  post,  S  69801 

The  definition  of  retail  dealers  in  leaf  tobacco  by  the  Payne-Aldrich  Tariff 
Act  of  Aug.  5,  1909,  c.  6,  (  35,  is  set  forth  post,  {  6176. 

Eighth.    (Superseded  in  part,  and  remainder  transferred.) 

This  subsection  imposed  a  tax  of  $5  a  year  upon  dealers  in  tobacco,  and 
defined  such  dealers.  The  tax  was  reduced  to  $2.40  a  year  by  Act  March  3, 
1883,  c.  121,  §  2,  22  Stat  488.  The  tax  was  abolished,  and  such  dealers  were 
required  to  register,  by  the  McKinley  Tariff  Act  of  Oct  1,  1890,  c.  1244,  i 
26,  set  forth  post,  §  6177. 

The  special  taxes  imposed  upon  dealers  In  tobacco  by  the  War  Revenue  Act 
of  June  13,  1898,  c.  448,  f  4,  80  Stat  460,  were  repealed  by  Act  April  12, 
1902,  c.  600,  S  6,  32  Stat  97. 

Act  Oct  22,  1914,  c.  331,  §  4,  88  Stat  762,  imposed  a  tax  on  dealers  in 
tobacco,  but  that  act  is  repealed  by  Act  Sept  8,  1916,  c.  463,  {  410,  post,  § 
5980^. 

The  definition  of  dealers  in  tobacco  by  this  subsection  is  set  forth  post,  S 
6176. 

Notofl  of  Doelflions 

See  Jones  v.  Van  Benthuysen  (1880)  U.  S.  464,  29  L.  Ed.  446;   Seeberger  v. 

103  U.  S.  87,  26  L.  Ed.  477;    Ludloff  Castro  (1894)  14  Sup.  Ct  766,  767,  163 

▼.  U.  S.  (1883)  2  Sup.  Ct  476,  481,  108  U.  S.  32,  38  L.  Ed.  624;  U.  S.  v.  Vin- 

U.  S.  176,  27  L.  Ed.  693;  Jones  v.  Van  son  (D.  0.  1881)  8  Fed.  507. 
Benthuysen  (1884)  6  Sup.  Ct  128,  115 

Ninth.    (Superseded.) 

This  subsection  imposed  a  tax  of  ten  dollars  a  year  upon  manufacturers  of 
tobacco,  and  defined  such  manufacturers.  The  tax  was  reduced  to  six  dollars 
a  year  by  Act  March  3,  1883,  c.  121,  §  2,  22  Stat  488.  The  tax  was  abolished, 
and  such  manufacturers  were  required  to  register,  by  Act  Oct  1,  1890,  c  1244, 
i  26,  set  forth  post,  §  6177. 

Tobacco  manufacturers  were  defined  by  the  Wilson  Tariff  Act  of  Aug.  27, 
1894,  c.  349,  I  69,  post,  §  6162. 

The  special  taxes  imposed  upon  manufacturers  of  tobacco  by  the  War  Reve- 
nue Act  of  June  13,  1898,  c.  448,  ft  4,  30  Stat.  450,  were  repealed  by  Act  April 
12,  1902,  c  600,  i  6,  82  Stat  97.  It  was  revived  by  Act  Oct  22,  1914,  c.  331, 
S  4,  38  Stat  762,  which  act  is  repealed  and  supplanted  by  Act  Sept  8,  1916, 
a  463,  U  408-410,  set  forth  post,  §§  6980J-6980/. 

Notofl  of  Dooisioiui 

See  I  5980J,  post,  and  notes  thereon- 
der. 

Tenth.    (Superseded.) 

This  subsection  imposed  a  tax  of  ten  dollars  a  year  upon  manufacturers  of 
cigars,  and  defined  such  manufacturers,  and  required  cigar  makers,  as  defined, 
to  register  their  names  and  addresses  with  the  collectors.  The  tax  was  reduced 
to  six  dollars  a  year  by  Act  March  3,  1883,  c  121,  S  2,  22  Stat  488.    The  tax 
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was  aboliflhed,  and  such  manufacturers  were  required  to  register,  by  the  Mc- 
.     Kinley  Tariff  Act  of  Oct  1,  1890,  c.  1244,  §  26,  post,  f  6177. 

The  special  taxes  imposed  upon  manufacturers  of  cigars  by  the  War  Berenue 
Act  of  June  13,  1898,  c  448,  §  4,  30  Stat.  450,  were  repealed  by  Act  April 
12,  1902,  c.  500,  §  5,  32  Stat.  97.  The  tax  was  revived  by  Act  Oct  22,  1914, 
c.  331,  §  4,  38  Stat.  752,  753,  which  act  was  repealed  and  supplanted  by  Act 
Sept.  8,  1916,  c.  463,  |§  408-410,  39  Stat,  set  forth  post,  §§  5980j<598ni. 

The  definition  of  manufacturers  of  tobacco  by  the  Wilson  Tariff  Act  of 
Aug.  27,  1894,  c.  849,  i  69,  is  set  forth  post,  §  6162. 

Notes  of  Decisions 

See  S  6980},  post,  and  notes  there- 
under. 

Eleventh.     (Superseded  in  part,  and  remainder  transferred.) 

This  subsection  defined  and  classified  peddlers  of  tobacco,  and  imposed  an 
annual  tax  of  $50  upon  peddlers  of  the  first  class,  $25  upon  peddlers  of  the 
second  class,  $15  upon  peddlers  of  the  third  class,  and  $10  upon  peddlers  of 
the  fourth  class.  The  tax  was  reduced  to  $30  upon  peddlers  of  the  first  class, 
$15  upon  peddlers  of  the  second  class,  $7.50  upon  peddlers  of  the  third  class, 
and  $8.60  upon  peddlers  of  the  fourth  class,  by  Act  March  3,  1883,  c  121,  f 
2,  22  Stat.  488.  The  tax  was  abolished,  and  such  peddlers  were  required 
to  register,  by  the  McKinley  TarifiE  Act  of  Oct  1,  1890,  c.  1244,  §  26,  post,  § 
6177. 

The  definition  of  peddlers  of  tobacco  by  this  section  is  set  forth  post,  §  6187. 

Provisions  declaring  that  nothing  in  this  chapter  should  exempt  retail 
dealers  in  liquors,  in  malt  liquors,  and  in  tobacco,  upon  trains  and  vessels,  from 
the  payment  of  the  special  taxes,  were  made  by  Hes.  May  8,  1876,  No.  10, 
post,  S  5976. 

Special  taxes  were  imposed  upon  manufacturers  of,  and  wholesale  and  re- 
tail dealers  in,  oleomargarine,  by  Act  Aug.  2,  1886,  c.  840,  §  3,  post,  §  5977: 
and  upon  manufacturers  of  and  dealers  in  process,  etc.,  butter,  by  Act  May 
9,  1902,  c  784,  §  4,  post,  §  5978. 

Special  taxes  were  imposed  upon  manufacturers  of,  and  wholesale  and  retail 
dealers  in,  filled  cheese,  by  Act  June  6,  1896,  c.  337,  §  3,  post,  §  5979. 

Special  taxes  were  imposed  upon  manufacturers  and  packers  of  mixed  floor 
by  Act  June  13,  1898,  c  448,  §  36,  post,  J  5980. 

Decisionb  Reulting  to  Section  in  General 

In    general^— See    Ludloff    v.    U.    S.  Person  carrying  on  business  to  pay 

(1883)  2  Sup.  Ct  475,  481,  108  U.  S.  tax-— Any   person  who   carries  on  tlie 

176,  27  L.  Ed.  693;  Seeberger  v.  Castro  business  of  a  brewer,  or  wholesale  or 

(1894)  14  Sup.  Ct  766,  767,  153  U.  S.  retail  dealer  in  malt  liquors,  must  first 

32,  38  L.  Ed.  624;   U.  S.  v.  Vinson  (D.  pay  a  special  tax  therefor.     U.  a  v. 

C.  1881)  8  Fed.  507.  Clare  (D.  C.  1880)  2  Fed.  55,  57. 

See  notes  under  {§  6959  and  5961,  ,   .  .  . 

ante.  Prosecution  for  violation  of  statute.- 

See  Ludloff  v.  U.  S.   (1883)   2  Sup.  See,  also,  notes  under  J  5965,  ante. 

Ct  475,  481,  108  U.  S.  176,  27  L.  Ed.  The  offenses  of  violating  the  internal 

693.  revenue  laws,  under  section  5965,  ante, 

Constraotlon    wfth    other   statutes^  »°^  *""  f  ction  are  PunjshaWe  by  . 

The   term   "cask"  is   generaUy   under-  «"«  ''L'i^^''^^^^  ^^'^' f'l^Z 

stood  to  be   a  receptacle  for   liquids.  ^  ^'^'  f^  "npnsonment  not  leM 

either  larger  or  smaUer  than  the  usual  ^"^  six  months,  nor  more  ttan  t^o 

barrel,  and,  as  employed  in  the  statute  ?«*"•      Secbons    10523.    10527,   and 

respeeting  the  manufacture  and  sale  of  }^^  P"^*' P'°'*'^^  t*"**  «  "enteDceof 

spirituous  Uquors,  pertaining  to  whole-  *>•«  Pi"'*^  States  courts  to  impnson- 

sale  dealers,  has  a  well-recognized  im-  "'«"*  *"'  ""<"?  *•»»"  <>"«  y«»''  •>' *"  Z 

port  as  a  vessel   containing   not  less  Pnsonment  at  hard  labor,  may  be  or- 

than  20,  10,  or  5  gaUons  wine  measure,  ^"«<J  *?  »»«  "'"^''?^ ' V.^*?     Th 

as  provided  by  this  section  and  sections  »'  P«wtenbary.    Held,  that  the  ponish^ 

6028  and  6104,  post     Williams  v.  V.  ™«n*  which  may  be  imposed  for  ttwe 

S.  (1907)  168  Fed.  30,  88  C.  C.  A.  296,  offenses  is    infamous,    and  the  prow- 

reversing    judgment    (OkL    1906)    87  ''"''°°  T'.*  J^*  ''^  '5^*''*"*°*7/hT 

Pac.  647.  sentment  of  the  grand  jury,  and  not  oy 

<iu  .A.  '.,  ••       J   «    .  ...  ..  information.    U.  S.  v.  Johannesen  (C- 

"Malt   llqnore"   and   "spirituous  llq-  p  ..ooox  or  v^  Ait 

uors"  dlstlnaulshed^Provisions  of  this  ^-  ^^^'  **'**"•  *^^- 
section    seem    to    plainly    distinguish         Cited    without    deflnlte    applleitlH, 

"malt    liquors,"    the    product    of    fer-  U.  S.  v.  Kaufman  (1877)  96  U.  S.  567. 

mentation,   from    "spirituous    liquors,"  568,  24  L.  Ed.  792;   Solomons  v.  D.  S. 

the  result  of  distillation.     Sarlls  v.  U.  (1890)  11  Sup.  Ct  88,  80,  137  U-  S- 

S.  (1894)  14  Sup.  Ct  720,  721,  162  U.  342,  34  L.  Ed.  667;    North  DakoU  « 

S.  670,  38  li.  Ed.  556.  reL  Flaherty  t.  Hanson  aSlO)  30  Sn|i. 
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Gt.  179,  180,  215  U.  S.  615,  54  L.  Ed.  Commissioners  of  Circuit  Court  (C.  C. 

307;   U.  S.  V.  Dominici  (1897)  78  Fed.  1894)  65  Fed.  314,  316;  U.  S.  v.  Cota 

334,  336,  24  C.  C.  A.  116;    Mvis  v.  (D.   C.   1883)    17  Fed.   734;    Same  v. 

Paugherty  (1901)  105  Fed.  769.  45  C.  Nelson  (D.  C.  1886)  29  Fed.  202,  208; 

C.  A.  39;    U.  S.  V.  Schneider  (C.  C.  In  re  Lamberton  (D.  C.  1903)  124  Fed. 

1888)  35  Fed.  107, 108;  Same  v.  GiUer  446;    U.  S.  v.  Three  Packages  of  Dis- 

(C.  C.  1892)  64  Fed.  656,  658;   In  re  tilled  Spirits  (D.  C.  1907)  152  Fed.  580. 

§  5972.  (Act  May  28,  1880,  c.  108,  §  18.)  Manufacturers  of  wood- 
en stills. 
Subsection  second  of  section  thirty-two  hundred  and  forty-four 
shall  not  apply  to  distillers  in  registered  distilleries  who  manu- 
facture for  their  own  use  wooden  stills,  but  each  of  said  distillers 
shall  give  notice  to  the  collector  of  the  district  in  which  his  distillery 
is  located  of  each  still  manufactured  before  the  same  is  used.  (21  Stat. 
149.) 

This  section  was  part  of  an  act  to  amend  the  laws  in  relation  to  internal 
revenue,  cited  above. 

R.  S.  §  3244,  sabsec.  2,  mentioned  in  this  act,  imposing  special  taxes  upon 
manufacturers  of  stills,  is  set  forth  ante,  §  5971  (2). 

Cited    without    definite    application,      (1914)  34  Sup.  Ct  288,  289,  232  U.  S. 
Taney  y.  Penn  Nat  Bank  of  Reading      X74,  58  L.  Ed.  658. 

§  5973.  (Act  Feb.  8,  1875,  c,  36,  §  18,  as  amended,  Act  March  1, 
1879,  c.  125,  §  4.)     Retail  liquor  dealers;  wholesale  liquor  deal- 
ers;  retail  dealers  in  malt  liquors;  wholesale  dealers  in  malt 
liquors. 
That  retail  dealers  in  liquors  shall  pay  twenty-five  dollars.     Every 
person  who  sells,  or  offers  for  sale,  foreign  or  domestic  distilled  spir- 
its wines,  or  malt  liquors,  otherwise  than  as  hereinafter  provided.,  in 
less  quantities  than  five  wine-gallons  at  the  same  time,  shall  be  re- 
garded as  a  retail  dealer  in  liquors.     Wholesale  liquor-dealers  shall 
each  pay  one  hundred  dollars.     Every  person  who  sells,  or  offers 
for  sale,  foreign  or  domestic  distilled  spirits,  wines,  or  malt  liquors, 
otherwise  than  as  hereinafter  provided,  in  quantities  of  not  less  than 
five  wine-gallons  at  the  same  time,  shall  be  regarded  as  a  wholesale 
liquor-dealer.    But  no  distiller  who  has  given  the  required  bond  and 
who  sells  only  distilled  spirits  of  his  own  production  at  the  place  of 
manufacture  in  the  original  packages  to  which  the  tax-stamps  are 
affixed,  shall  be  required  to  pay  the  special  tax  of  a  wholesale  Hquor- 
dealer  on  account  of  such  sales.     Retail  dealers  in  malt  liquors  shall 
pay  twenty  dollars.     Every  person  who  sells,  or  offers  for  sale,  malt 
liquors  in  less  quantities  than  five  gallons  at  one  time,  but  who  does 
not  deal  in  spirituous  liquors,  shall  be  regarded  as  a  retail  dealer  in 
malt  liquors.     Wholesale  dealers  in  malt  liquors  shall  pay  fifty  dol- 
lars.    Every  person  who  sells,  or  Offers  for  sale,  malt  liquors  in 
quantities  of  not  less  than  five  gallons  at  one  time,  but  who  does 
not  deal  in  spirituous  liquors  at  wholesale,  shall  be  regarded  as  a 
wholesale  dealer  in  malt  liquors :    Provided,  That  no  brewer  shall  be 
required  to  pay  a  special  tax  as  a  dealer  by  reason  of  selling  in  the 
original  stamped  packages  whether  at  the  place  of  manufacture  or 
elsewhere,  malt  liquors  manufactured  by  him,  or  purchased  and  pro- 
cured by  him  in  his  own  casks  or  vessels,  under  the  provisions  of 
section  thirty-three  hundred  and  forty-nine  of  the  Revised  Statutes ; 
but  the  quantity  of  malt  liquors  so  purchased  shall  be  included  in 
calculating  the  liabihty  to  brewer's  special  tax  of  both  the  brewer 
who  manufactures  and  sells  the  same  and  the  brewer  who  purchases 
the  saine:    And  it  is  hereby  provided,  That  no  further  collection  of 
special  tax  as  retail  dealers  in  malt  liquors  shall  be  made  from  brew- 
ers for  selling  malt  Hquors  of  their  own  manufacture  in  the  original 
stamped  eighth-barrel  package.    (18  Stat.  311.    20  Stat.  333.) 

These  provisions  were  part  of  section  18  of  an  act  entitled  "An  act  to  amend 
^the  laws  relating  to  internal  revenue,"  cited  above. 

ThlB  section,  as  originally  enacted,  in  Act  Feb.  8,  1875,  c  86,  §  18,  cited 
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.  above,  was  ameud^  by  inserting,  before  the  words  "shall  be  regarded  as  whole- 
sale dealer  in  malt  liquors,"  the  words  "at  wholesale,**  and  by  adding,  after 
the  word  *'him,**  the  words  "or  purchased  and  procured  by  him  in  his  own 
casks,"  etc.,  to  the  end  of  the  section,  as  set  forth  here,  by  Act  March  1, 1879, 
c  125,  §  4,  last  cited  above. 

A  further  proviso,  annexed  to  the  section  as  so  amended,  for  remission  of 
certain  assessments  of  additional  special  tax  previously  made  and  for  refunding 
such  assessments  if  paid,  are  omitted  as  temporary  merely,  and  executed* 

This  section  modified  R.  S,  i  3244,  subsecs.  4,  5,  ante,  i  5971. 

Notes  of  Deolsions 

Retail  dealer8.-«An  incorporated  be-  club,  which  sells  checks  to  its  members, 
nevolent  association,  which  sells  to  its  which  it  takes  in  exchange  for  glasses 
members,  for  five  cents  each,  tickets  of  beer,  is  a  dealer,  and  liable  to  tax- 
entitling  the  holder  to  a  glass  of  beer  or  ation  under  Act  1875,  c  36,  S  18.  U. 
other  refreshment  from  the  association,  S.  v.  Wittig  (D.  C.  1876)  Fed.  Cas.  No. 
at  a  picnic,  or  to  participate  in  some  16,748. 

amusement,  at  his  option,  is  a  dealer  in  An  officer  in  charge  of  a  post  ex- 
malt  liquors,  within  Act  March  1,  1879^  change  is  not  a  retail  dealer  in  liqaora, 
S  18,  which  defines  such  dealer  to  be  within  Internal  Revenue  Act  March  1, 
one  who  sells  or  offers  for  sale  in  less  1879,  enacting  that  persons  selling  or 
quantities  than  five  gallons  at  one  time,  offering  to  sell  liquors,  otherwise  than 
but  who  does  Jiot  deal  in  spirituous  liq-  as  hereinafter  provided,  in  less  qoanti- 
uors.  XT.  S.  V.  Giller  (a  G.  1892)  54  ties  than  five  gallons,  shaU  be  regarded 
Fed.  656.  .  as  retaU  dealers.   Dugan  v.  U.  S.  (1899) 

An  unincorporated  social  or  literary  34  Ct.  CI.  458. 

§  5974.  (Act  Aug.  27,  1894,  c.  349,  §  62.)  Distiller  selling  his  own 
product;  record  of  sales;  transcript;  forfeiture. 
No  distiller  who  has  given  the  required  bond  and  who  sells 
only  distilled  spirits  of  his  own  production  at  the  place  of  man- 
ufacture, or  at  the  place  of  storage  in  bond,  in  the  original  pack- 
ages to  which  the  tax-paid  stamps  are  affixed,  shall  be  required  to 
pay  the  special  tax  of  a  wholesale  liquor  dealer  on  account  of  such 
sales:  Provided,  That  he  shall  be  required  to  keep  the  book  pre- 
scribed by  section  thirty-three  hundred  and  eighteen  of  the  Revised 
Statutes  of  the  United  States,  or  so  much  as  shall  show  the  date 
when  he  sent  out  any  spirits,  the  serial  numbers  of  the  packages 
containing  same,  the  kind  and  quaility  of  the  spirits  in  wine  gallons 
and  taxable  gallons,  the  serial  numbers  of  the  stamps  on  the  pack- 
ages, and  the  name  and  residence  of  the  person  to  whom  sent;  and 
the  provisions  of  section  five  of  an  Act  entitled  "An  Act  to  amend 
the  laws  relating  to  internal  revenue,"  approved  March  fifth,  eighteen 
hundred  and  seventy-nine,  as  to  transcripts,  shall  apply  to  such  books. 
Any  failure,  by  reason  of  refusal  or  willful  neglect,  to  furnish  the 
transcript  by  him  shall  subject  the  spirits  owned  or  distilled  bv  him 
to  forfeiture.    (28  Stat.  567.) 

This  section  was  part  of  the  Wilson  Tariff  Act,  cited  above. 
The  reference  in  this  section  to  the  provisions  of  an  act  approved  March 
5,  1879,  was  intended,  apparently,  to  be  to  the  provisions  of  Act  March  I, 
1879,  c.  125,  I  5,  amending  R.  S.  f  3318,  and  incorporated  into  that  section, 
as  set  forth  post,  §  6100. 

Notes  of  Dooisions 

See  IS  5988  and  6100,  and  notes  Taney  v.  Penn  Nat.  Bank  of  Reading 
thereunder.  (1914)  84  Sup.  Ct  288,  289,  232  U.  & 

Cited    without    deflnlte    application,      174,  58  h.  Ed.  558. 

(R.  S.  §  3245.    Temporary.) 
This  section  provided  that  the  special  tax  paid  by  distillers  prior  to  An^rnst 
1,  1872,  not  exhausted  by  the  quantity  of  spirits  distilled,  should  be  refunded. 
It  is  omitted  as  temporary  merely  and  executed. 

§  5975.  (R.  S.  §  3246,  as  amended,  Act  March  1,  1879,  ch.  125, 

§  5,  and  Act  March  3,  1915,  c.  78.)     Special  tax  not  applied  to 

vintners  or  apothecaries  in  certain  cases,  nor  to  manufacturing 

chemists,  etc.,  for  recovering  tax-paid  alcohol  from  dregs,  etc. 

Nothing  in  this  chapter  shall  be  construed  to  impose  a  special 
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tax  upon  vintners  who  sell  wine  of  their  own  growth,  or  manufac- 
turers who  sell  wine  produced  from  grapes  grown  by  others,  at 
the  place  where  the  same  is  made  or  at  the  general  business  office 
of  such  vintner  or  manufacturer:  Provided,  That  no  vintner  or 
manufacturer  shall  have  more  than  one  office  for  the  sale  of  such 
wine  that  shall  be  exempt  from  special  tax  under  this  Act;  nor 
shall  any  special  tax  be  imposed  upon  apothecaries  as  to  wines  or 
spirituous  liquors  which  they  use  exclusively  in  the  preparation 
or  making-up  of  medicines. 

Nor  shall  any  special  tax  be  imposed  upon  manufacturing  chem- 
ists or  flavoring  extract  manufacturers  for  recovering  tax-paid 
alcohol  or  spirituous  liquors  fsom  dregs  or  marc  of  percolation  or 
extraction  if  said  recovered  alcohol  or  spirituous  liquors  be  again 
used  in  the  manufacture  of  flavoring  extracts.    (38  Stat.  893.) 

Act  July  13,  1866,  c.  184,  §  9.  14  Stat.  122.  Act  March  1,  1879,  c.  125,  S 
5,  20  Stat.  334.  Act  March  3,  1915,  c.  78,  38  Stat  893. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"Nothing  in  this  chapter  shall  be  construed  to  impose  a  special  tax  upon 
vintners  who  sell  wine  of  their  own  growth  at  the  place  where  the  same  is 
made ;  or  upon  apothecaries,  as  to  wines  or  spirituous  liquors  which  they  use 
exclusively  in  the  preparation  or  making  up  of  medicines.*' 

It  was  amended  by  Act  March  1,  1879,  c.  125,  §  5,  cited  above.  Aa  so  amend- 
ed it  read  as  above  down  to  and  including  the  word  "medicines." 

Notes  of  Doolsioiui 

Exemption  of  apothecarie8.^Manufac-  A  distUler  of  alcohol  from  oleoresin, 

turers  of  vanUIa  or  ginger  extract  by  obtained  from  ginger  root  in  the  manu- 

mixing  the  comminuted  vanilla  beans  or  facture  of  a  ginger  ale  paste,  which  al- 

ginger  root  with  alcohol  in  a  percola-  cohol  so  obtained  was  again  used  in  ob- 

tor,  and  who  afterwards  recover  a  part  taining  ginger   extract  by  percolation, 

of  the  alcohol  remaining  in  the  mixture  was   not    engaged   in   business   as   an 

for  re-use  by  distillation,  are  not  ex-  "apothecary"  and  was  not  exempt  from 

empt    from    the    tax    as    apothecaries.  liability  for  internal  revenue  taxation 

Henry   K.   Wampole   &  Co.   v.   U.   S.  as  a  rectifier,  purifier,  or  refiner  of  dis- 

(1911)  191  Fed.  673,  112  C.  C.  A.  633,  tilled  spirits  by  this  section.     U.  S.  v. 

affirming  Judgment  U.  S.  v.  Hance  (D.  g   TwitcheU  Co.  (D.  C.  1911)  184  Fed. 

C.  1911)   184  Fed.  628,  and  Same  v.  505 
Smith,    Kline    &    French    Co.    (D.    C. 

1911)  184  Fed.  532,  and  writ  of  cer-  Cited     without    definite    application, 

tiorarf  denied  Hance  v.  U.  S.  (1912)  32  U.  S.  v.  Smith  (D.  0.  1891)  46  Fed. 

Sup.  Ct.  840,  225  U.  S.  710,  56  L.  Ed.  116. 
1268. 

§  5976.  (Res.  May  8,  1876,  No.  10.)  Retail  liquor  dealers,  etc.,  on 
passenger  trains,  steamboats,  or  other  vessels. 
Nothing  contained  in  chapter  three  of  title  thirty-five  of  the  Re- 
vised Statutes  shall  prevent  the  issue,  under  such  regulations  as  the 
Commissioner  of  Internal  Revenue  may  prescribe,  of  special-tax 
stami>s  to  persons  carrying  on  the  business  of  retail  dealers  in  liquors, 
retail  dealers  in  malt  liquors,  or  dealers  in  tobacco,  upon  passenger 
railroad-trains  or  upon  steamboats  or  other  vessels  engaged  in  the 
business  of  carrying  passengers.    (19  Stat.  213.) 

Special  taxes  upon  dealers  in  tobacco  were  repealed  by  Act  Oct.  1,  1890,  c. 
1244,  §  26,  post,  §  6177.  A  tax  was  imposed  on  such  dealers  by  Act  Oct. 
22,  1914,  c.  331,  §  4,  38  Stat.  752,  but  such  act  was  repealed  by  Act  Sept. 
8,  1916,  c.  463,  S  410,  set  forth  post,  f  59802. 

§  5977.  (Act  Aug.  2,  1886,  c.  840,  §  3,  as  amended,  Act  May  9,  1902, 
c.  784,  §  2.)     Special  taxes  upon  manufacturers  of,  or  dealers 
in,  oleomargarine. 
Special  taxes  are  imposed  as  follows: 

Manufacturers  of  oleomargarine  shall  pay  six  hundred  dollars. 
Every  person  who  manufactures  oleomargarine  for  sale  shall  be 
deemed  a  manufacturer  of  oleomargarine. 

And  any  person  that  sells,  vends,  or  furnishes  oleomargarme  for 
the  use  and  consumption  of  others,  except  to  his  own  family  table 
6  U.S.CoMP.'16— 440  (7026) 
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without  compensation,  who  shall  add  to  or  mix  with  such  oleomarga- 
rine any  artificial  coloration  that  causes  it  to  look  like  butter  of  any 
shade  of  yellow  shall  also  be  held  to  be  a  manufacturer  of  oleomarga- 
rine within  the  meaning  of  said  Act,  and  subject  to  the  provisions 
thereof. 

Wholesale  dealers  in  oleomargarine  shall  pay  four  hundred  and 
eighty  dollars.  Every  person  who  sells  or  offers  for  sale  oleomar- 
garine in  the  original  manufacturer's  packages  shall  be  deemed  a 
wholesale  dealer  in  oleomargarine.  But  any  manufacturer  of  oleo- 
margarine who  has  given  the  required  bond  and  paid  the  required 
special  tax,  and  who  sells  only  oleomargarine  of  his  own  produc- 
tion, at  the  place  of  manufacture,  in  •the  original  packages  to  which 
the  tax-paid  stamps  are  affixed,  shall  not  be  required  to  pay  the 
special  tax  of  a  wholesale  dealer  in  oleomargarine  on  account  of 
such  sales. 

Retail  dealers  in  oleomargarine  shall  pay  forty-eight  dollars.  Ev- 
ery person  who  sells  oleomargarine  in  less  quantities  than  ten  pounds 
at  one  time  shall  be  regarded  as  a  retail  dealer  in  oleomargarine. 

And  sections  thirty-two  hundred  and  thirty-two,  thirty-two  hun- 
dred and  thirty-three,  thirty-two  hundred  and  thirty-four,  thirty- 
two  hundred  and  thirty-five,  thirty-two  hundred  and  thirty-six,  thirty- 
two  hundred  and  thirty-seven,  thirty-two  hundred  and  thirty-eight, 
thirty-two  hundred  and  thirty-nine,  thirty-two  hundred  and  forty, 
thirty-two  hundred  and  forty-one,  and  thirty-two  hundred  and  forty- 
three  of  the  Revised  Statutes  of  the  United  States  are,  so  far  as  ap- 
plicable, made  to  extend  to  and  include  and  apply  to  the  special  taxes 
imposed  by  this  section,  and  to  the  persons  upon  whom  they  are 
imposed:  Provided,  That  in  case  any  manufacturer  of  oleomar- 
garine commences  business  subsequent  to  the  thirtieth  day  of  June 
in  any  year>  the  special  tax  shall  be  reckoned  from  the  first  day  of 
July  in  that  year,  and  shall  be  five  hundred  dollars. 

Provided  further,  That  wholesale  dealers  who  vend  no  other  oleo- 
maigarine  or  butterine  except  that  upon  which  a  tax  of  one-fourtli 
of  one  per  cent  per  pound  is  imposed  by  this  Act,  as  amended,  shali 
pay  two  hundred  dollars;  and  such  retail  dealers  as  vend  no  other 
oleomargarine  or  butterine  except  that  upon  which  is  imposed  by 
this  Act,  as  amended,  a  tax  of  one-fourth  of  one  cent  per  pound  shall 
pay  six  dollars.    (24  Stat.  209.    32  Stat.  194.) 

This  section,  as  enacted  in  the  Oleomargarine  Act  of  Aug.  2,  1886,  c  840. 
§  3,  cited  above,  was  amended  by  adding  to  the  first  clause  thereof,  after  the 
word  "oleomargarine,"  at  the  end  of  said  clause,  the  words  "And  any  person 
that  sells,  vends  or  furnishes  oleomargarine,"  etc,  ending  with  the  words  **8iib- 
ject  to  the  provisions  thereof,"  and  by  adding  at  the  end  of  the  section  a  new 
proviso,  as  set  forth  here,  by  Act  May  9,  1902,  c.  784,  {  2,  last  cited  above. 

Special  taxes  were  imposed  also  on  manufacturers  of  and  dealers  in  pro- 
cess or  renovated  butter  or  adulterated  butter  by  Act  May  9,  1902,  c.  78i,  f 
4,  set  forth  post,  S  5978. 

Wholesale  dealers  were  required  to  keep  books  and  make  returns,  as  prescrib- 
ed by  the  Commissioner  of  Internal  Revenue,  by  Act  May  9,  1902,  c  784,  S  ^ 
set  forth  post,  f  6241. 

All  special  taxes  become  due  July  Ist  in  each  year,  or  on  commencing  the 
business,  by  the  McKinley  Tariff  Act  of  Oct.  1,  1890,  c.  1244,  S  53.  ante,  S 
5960. 

R.  S.  S§  3232-3241,  3243,  mentioned  in  this  section,  are  set  forth  ante,  If 
5955-5959,  5961-6964,  5970. 

Notes  of  Deeisions 

See  notes  under  |  5967,  ante,  and  |  S.  (1910)  178  Fed.  24,  101  C.  G  A. 

6218,  post  162,  rehearing  denied  (1910)  179  Fed. 

Con8titutionality.^Under  this  section  497,  103  G.  G.  A.  478. 

and  section  6218,  post,  persons  selling  Act  Aug.  2,   1886,  c   840,  24  SUt 

oleomargarine  at  retail  in  original  pack-  210,  imposing  a  tax  on  manufacturers 

ages    in    quantities    greater    than    10  and  dealers  in  oleomargarine,  and  reg- 

pounds  violate  the  law.    Ripper  T.  U.  ulating  the  sale  of  such  article,  haTing 
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for  its  primary  object  the  raising  of 
revenue,  and  not  protection  to  purchas- 
ers, is  not  unconstitutional,  as  being 
an  infringement  upon  the  police  powers 
of  the  states.  U.  S.  v.  Dougherty  (D. 
C.  1900)  101  Fed.  439,  judgment  affirm- 
ed Dougherty  v.  U.  S.  (1901)  ipS  Fed. 
56,  47  C.  C.  A.  195,  writ  of  certiorari 
denied  (1901)  21  Sup.  Ct  926,  181  U. 
S.  622,  45  Jj.  Ed.  1033. 

Construction  and  operation  of  statato 
in  O0noral.^-Section  5970,  ante,  pro- 
Tides  that  the  payment  of  any  tax  im- 
posed by  the  internal  revenue  laws  for 
carrying  on  any  business  shall  not  ex- 
empt any  person  from  any  penalty  pro- 
vided  by  the  laws  of  a  state  for  carry- 
ing on  the  same  within  such  state,  or 
authorize  such  business  contrary  to  the 
laws  of  such  state,  or  in  places  pro- 
hibited by  municipal  law,  nor  prohibit 
any  state  from  placing  a  tax  on  the 
same  business.  Held,  in  view  of  sec- 
tion 5970,  ante,  that  this  section  was 
not  intended  to  interfere  with  the  ex- 
ercise by  the  states  of  any  authority 
they  can  rightfully  exercise  over  the 
sale  of  oleomargarine  therein.  Plum- 
ley  V.  Massachusetts  (1894)  15  Sup. 
Ct.  154,  155  U.  S.  461,  39  L.  Ed.  223. 

This  section  relates  only  to  the  add- 
ing to  or  mixing  of  artificial  coloration 
with  oleomargarine  after  its  manufac- 
ture, and  does  not  support  the  proposi- 
tion that  where,  in  the  process  of  man- 
ufacture, oleomargarine  becomes  arti- 
ficially colored,  it  must  be  treated  as 
free  from  artificial  coloration.  McCray 
T.  U.  S.  (1904)  24  Sup.  Ct.  769,  774, 
195  U.  S.  27,  49  L.  Ed.  78, 1  Ann.  Cas. 
561. 

An  indictment  against  officers,  agents, 
and  employes  of  a  corporation  for  vio- 
lating section  6229,  post,  held  insuffi- 
cient notwithstanding  this  section.  XT. 
S.  ▼.  Orr  (D.  C.  1915)  223  Fed.  222. 

Application  of  general  revenue  law.— 
The  express  extension  of  the  provisions 
of  sections  5955-5964,  5970,  ante, 
which  deal  with  special  taxes,  to  the 
special  tax  on  oleomargarine  made  by 
this  section,  imposing  such  tax,  and 
not  purporting  to  be  complete  in  it- 
self, is  not  an  implied  exclusion  of  the 
general  provisions  of  section  5900,  ante, 
for  the  entry  by  revenue  officers  of  any 
building  or  place  where  any  articles  or 
objects  subject  to  tax  are  made,  pro- 
duced, or  kept,  for  the  purpose  of  ex- 
amining such  articles  or  objects.  U.  S. 
V.  Barnes  (1912)  32  Sup.  Ct.  117,  222 
U.  S.  513,  56  U  Ed.  291. 

The  provisions  of  the  general  internal 
revenue  legislation  do  not  apply  to  Oleo- 
margarine Act  Aug.  2,  1886,  c.  840,  24 
Stat  209,  except  those  sections  ex- 
pressly made  applicable  by  this  section ; 
and  one  assessed  with  a  special  tax  as 
a  dealer  under  such  law,  who,  before 
paying  the  tax  at  the  suggestion  of  the 
collector,  made  application  to  the  Com- 
missioner for  an  abatement  of  the  same, 
stating  the  facts,  which  application  was 
refused,  is  not  required  to  again  appeal 


to  the  Commissioner  under  section  5949, 
ante,  after  he  has  paid  under  protest, 
before  he  can  maintain  a  suit  to  recov- 
er his  payment  back  as  illegally  im- 
posed. Tucker  v.  Grier  (1908)  160  Fed. 
611.  87  C.  C.  A.  513. 

The  act  of  Aug.  2,  1886,  and  the  sec- 
tions of  the  Revised  Statutes  adopted 
by  it  and  made  applicable  mean  that 
oleomargarine  shall  on>y  be  sold  in  the 
manner  and  according  to  the  regulations 
prescribed.  Ripper  v.  tJ.  S.  (1910)  178 
Fed.  24,  101  C.  C.  A.  152,  rehearing 
denied  (1910)  179  Fed.  497,  103  O.  C. 
A.  478, 

Manufactorer8.F^rhe  words  "any  per- 
son" are  not  limited  to  licensed  whole- 
sale or  retail  dealers  in  oleomargarine, 
but  are  comprehensive  eciough  to  em- 
brace any  or  all  persons,  whether  li- 
censed dealers  or  not,  selling,  vending, 
or  furnishing  oleomargarine  to  which 
he  has  added  coloring  matter  to  repre- 
sent butter.  Vermont  v.  U.  S.  (1909) 
174  Fed.  792,  98  C.  C.  A.  500,  writ  of 
certiorari  denied  (1910)  30  Sup.  Ct 
695,  217  U.  S.  605,  54  L.  Ed.  899. 

The  actual  selling,  vending,  or  fur- 
nishing of  oleomargarine  for  use  and 
consumption  by  others  is  not  one  of  the 
necessary  components  of  a  manufactur- 
er as  contemplated  by  the  statute,  so  as 
to  require  proof  of  actual  selling,  vend- 
ing, or  furnishing  of  some  of  the  prod- 
uct to  constitute  the  offense;  the  term 
'*manufacturer"  as  used  being  construed 
to  mean  one  engaged  in  the  business 
of  selling,  vending,  or  furnishing  oleo- 
margarine for  consumption  of  others. 
Id. 

See,  also,  notes  under  §  5967,  ante. 

Retail  dealer8.^A  retail  dealer  is  lia- 
ble to  the  tax,  though  he  honestly  be- 
lieved that  what  he  bought  and  sold 
was  butter.  Eagle  v.  Nowlin  (D.  O. 
1899)  94  Fed.  646. 

Wholesale  dealers.^Plaintiff  was  a 
retail  grocer,  who  prior  to  the  passage 
of  Act  Aug.  2,  1886,  c.  840,  24  Stat 
209,  had  sold  oleomargarine.  After  that 
he  ceased  handling  It;  but,  having  two 
or  three  customers  who  desired  it,  at 
their  request  and  for  their  accommoda- 
tion he  sent  orders  in  their  respective 
names  to  the  manufacturer  for  10- 
pound  packages  at  a  time,  to  be  shipped 
to  each  customer  in  his  care.  The  man- 
ufacturer shipped  the  same  to  its  local 
branch  house,  addressed  and  billed  to 
the  customers.  The  branch  house, 
which  did  not  deliver  to  retail  custom- 
ers, left  the  packages  at  plaintiff's  store, 
and  he  delivered  the  same,  with  other 
groceries.  The  customers  returned  the 
bills  to  him,  and  he  remitted  for  the 
same  to  the  manufacturer  each  month, 
charging  the  customers  with  the  cash 
so  sent.  There  was  no  fraud  nor  at- 
tempt at  concealment,  and  plaintiff  made 
no  profit  whatever  on  the  transactions. 
Held,  that  such  transactions  were  not 
sales  of  the  article  by  plaintiff,  and 
did  not  render  him  subject  to  tax  as 
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a  wholesale  dealer.     Tucker  ▼.   Grier 

(1908)  160  Fed.  611,  87  G.  G.  A.  513; 
Grier  ▼.  Tucker  (G.  G.  1907)  150  Fed. 
658. 

Facts  held  insufficient  to  constitute 
plaintiff  a  wholsesale  dealer  in  oleomar- 
garine, so  as  to  authorize  assessment 
of  an  internal  revenue  tax  against  him 
as  such.  Weaver  v.  Ewers  (1912)  196 
Fed.  247,  115  G.  G.  A.  219.  affirming 
judgment  Ewers  ▼.  Weaver  (G,  G. 
1910)  182  Fed.  713. 

A  merchant  does  not  become  a  dealer 
in  oleomargarine,  and  subject  to  spe- 
cial tax  as  such,  by  permitting  packages 
ordered  by  an  hotel  keeper  from  a 
wholesale  house,  through  its  salesman, 
to  be  shipped  in  his  name,  simply  as  an 
accommodation,  and  as  a  guaranty  that 
the  price  would  be  paid,  where  he  had 
no  part  in  making  the  sales,  and  receiv- 
ed no  profit  thereon.  Hartzell  v.  U.  S. 
(D.  G.  1897)  83  Fed.  1002. 

A  firm  otherwise  engaged  only  in 
retailing  held,  under  this  section,  a 
wholesale  dealer  in  oleomargarine,  for 
purpose  of  internal  revenue,  where  it 
buys  the  amount  desired  by  it  and  an- 
other such  firm,  and  lets  the  other  have 
part  at  the  same  price.  Mitchell  v.  Gole 
(D.  G.  1915)  226  Fed.  824. 

Indlotment^— An  indictment  in  the  lan- 
guage of  section  5967,  ante,  charging 
that  the  defendant  at  a  certain  time  and 
place  did  unlawfully  "carry  on  the  busi- 
ness of  a  manufaoturer  of  oleomargarine 
without  having  first  then  and  there  paid 
the  special  tax  therefor  as  required  by 
law,"  states  all  the  elements  of  the  of- 
fense, and  is  sufficiently  specific  in  the 
absence  of  a  motion  for  a  bill  of  par- 
ticulars showing  whether  the  defendant 
is  charged  with  being  a  manufacturer  in 
the  ordinary  sense  under  the  original 
act  or  as  defined  in  this  section.  Morris 
V.  U.  S.  (1908)  161  Fed.  672,  88  G.  G. 
A.  532,  judgment  reversed  on  rehearing 

(1909)  168  Fed.  682,  94  G.  G.  A.  168, 
and  writ  of  certiorari  denied  (1909)  29 
Sup.  Gt.  704,  214  U.  S.  627,  63  L.  Ed. 
1068. 

An  indictment  for  carrying  on  the 
business  of  a  manufacturer  of  oleomar- 
garine without  having  paid  the  special 
tax  therefor,  based  on  this  section 
which  provides  that  any  person  that 
sells,  vendsj  or  furnishes  oleomargarine 
for  the  use  and  consumption  of  others 
"except  to  his  own  family  table  without 
compensation/*  and  who  shall  color  the 
same  to  resemble  butter,  shall  be  deem- 
ed a  manufacturer,  need  not  negative 
such  exception  which  is  in  fact  mere 
surplusage,   since  it   does  not  exempt 


from  the  operation  of  the  statute  any- 
thing which  would  otherwise  be  within 
it    Id. 

An  indictment  charging  the  defendant 
generally  in  the  language  of  the  statute 
with  carrying  on  the  boaiDess  of  a  man- 
ufacturer of  oleomargarine  without  hav- 
ing paid  the  special  tax  required  by 
this  section  is  sufficient,  and  need  not 
set  out  a  statement  of  the  facts  which 
constitute  the  defendant  a  manufac- 
turer. Hart  V.  U.  S.  (1910)  18;?  Fed. 
368, 105  G.  G.  A.  588.  writ  of  certiorari 
denied  (1911)  31  Sup.  Gt  714,  220  U. 
S.  609,  55  L.  Ed.  608. 

An  indictment  in  the  words  of  the 
statute  charging  defendant  with  know- 
ingly, willfully,  and  unlawfully  carrying 
on  the  business  of  a  wholesale  dealer 
in  oleomargarine  without  having  paid 
the  special  tax  therefor  as  required  by 
law  is  not  objectionable  for  failure  to 
negative  that  defendant  was  a  manufac- 
turer selling  his  own  product  in  stamped 
packages  at  the  place  of  manufacture, 
within  the  exception  of  the  statute. 
U.  S.  ▼.  Joyce  (D.  G.  1905)  138  Fed. 
456. 

See,  also,  notes  under  (  6967,  ante. 

Evidence  In  prosecutions  under  stat- 
utes—Evidence held  sufficient  to  war- 
rant a  conviction  of  defendants  as  man- 
ufacturers of  oleomargarine  for  mixing 
coloring  matter  therewith  to  represent 
butter  without  having  paid  the  federal 
tax  and  obtained  the  required  license, 
and  for  selling,  vending,  or  furnishing 
oleomargarine  for  use  and  consumption 
of  others.  Vermont  v.  U.  S.  (1909) 
174  Fed.  792,  98  G.  C.  A.  500.  writ  of 
certiorari  denied  (1910)  80  Sup.  Ct 
G95,  217  U.  S.  605,  54  U  Ed.  899. 

Rulings  on  evidence  in  a  prosecution 
under  this  section  held  not  erroneous. 
Wesoky  v.  U.  S.  (1910)  175  Fed.  333, 
99  G.  G.  A.  121. 

Other  statutes  applying  to  collection 

of  tax^-Section  5900,  ante,  and  section 
6364,  post,  relative  to  inspection  and 
search  warrants  to  prevent  frauds 
against  the  internal  revenue  laws,  apply 
to  the  collection  of  special  taxes  im- 
posed by  the  Oleomargarine  Act 
Kercheval  v.  Allen  (1915)  220  Fed.  262, 
135  G.  G.  A.  1. 

Cited    without    deflnlto    applloatlon, 

Gornell  v.  Goync  (1904)  24  Sup.  Ct. 
883,  386,  192  U.  S.  418,  48  L.  Bd.  504; 
Hartman  v.  T7.  S.  (1909)  168  Fed.  30, 
94  C.  G.  A.  124;  Hastings  v.  Herold  ((3. 
G.  1910)  184  Fed.  759;  In  re  Kinney 
(D.  G.  1900)  102  Fed.  468.  469. 


§  5978.  (Act  May  9,  1902,  c,  784,  §  4.)     Special  taxes  upon  manu- 
facturers of,  or  dealers  in,  process  or  renovated  butter  or  adul- 
terated butter. 
Special  taxes  are  imposed  as  follows: 

Manufacturers  of  process  or  renovated  butter  shall  pay  fifty  dollars 
per  year  and  manufacturers  of  adulterated  butter  shall  pay  six'hundred 
dollars  per  year.    Every  person  who  engages  in  the  production  of 
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process  or  renovated  butter  or  adulterated  butter  as  a  business  shall 
be  considered  to  be  a  manufacturer  thereof. 

Wholesale  dealers  in  adulterated  butter  shall  pay  a  tax  of  four  hun- 
dred and  eighty  dollars  per  annum,  and  retail  dealers  in  adulterated 
butter  shall  pay  a  tax  of  forty-eight  dollars  per  annum.  Every  per- 
son who  sells  adulterated  butter  in  less  quantities  than  ten  pounds 
at  one  time  shall  be  regarded  as  a  retail  dealer  in  adulterated  butter. 
Every  person  who  sells  adulterated  butter  shall  be  regarded  as  a 
dealer  in  adulterated  butter.  And  sections  thirty-two  hundred  and 
thirty-two,  thirty-two  hundred  and  thirty-three,  thirty-two  hundred 
and  thirty-four,  thirty-two  hundred  and  thirty-five,  thirty-two  hun- 
dred and  thirty-six,  thirty-two  hundred  and.  thirty-seven,  thirty-two 
hundred  and  thirty-eight,  thirty-two  hundred  and  thirty-nine,  thirty- 
two  hundred  and  forty,  thirty-two  hundred  and  forty-one,  and  thirty- 
two  hundred  and  forty-three  of  the  Revised  Statutes  of  the  United 
States  are,  so  far  as  applicable,  made  to  extend  to  and  include  and 
apply  to  the  special  taxes  imposed  by  this  section  and  to  the  person 
upon  whom  they  are  imposed.    (32  Stat.  194.) 

These  were  proYieionB  of  section  4  of  the  Oleomargarine  Act  of  1902,  cited 
above. 

Other  proyisions  of  that  act,  relating  to  tax  on  oleomargarine,  process  batter, 
etc,  are  set  forth  post,  §§  6233-6239,  6241. 

R.  S.  SI  3282-^241,  8243,  mentioned  in  this  section,  are  set  forth  ante,  || 
5956-5959,  5961-5964,  5970. 

Notes  of  DooisioiM 

Tax  as  dependent  on  "knowingly"  an-      v.  Seyburn  (1913)  202  Fed.  913,  121 
gaging  In  business^— A  dealer  in  adulter-      G.  G.  A.  271. 

ated  batter  is  liable  to  the  tax  imposed  Cited  withoat  definite  application, 
whether  he  "knowingly*'  engaged  in  the  Goopersville  Go-operation  Creamery 
business  or  not.    C.  H.  Lawrence  &  Go.      Go.  t.  Lemon  (1908)  163  Fed.  145,  89 

G.  G.  A.  595. 

§  5979.  (Act  June  6,  1896,  c.  337,  §  3.)  Special  taxes  upon  manu- 
facturers of,  or  dealers  in,  filled  cheese. 

Special  taxes  are  imposed  as  follows : 

Manufacturers  of  filled  cheese  shall  pay  four  hundred  dollars  for 
each  and  every  factory  per  annum.  Every  person,  firm,  or  corpora- 
tion who  manufactures  filled  cheese  for  sale  shall  be  deemed  a  manu- 
facturer of  filled  cheese. 

Wholesale  dealers  in  filled  cheese  shall  pay  two  hundred  and  fifty 
dollars  per  annum.  Every  person,  firm,  or  corporation  who  sells  or 
offers  for  sale  filled  cheese  in  the  original  manufacturer's  packages 
for  resale,  or  to  retail  dealers  as  hereinafter  defined,  shall  be  deemed 
a  wholesale  dealer  in  filled  cheese. 

But  any  manufacturer  of  filled  cheese  who  has  given  the  required 
bond  and  paid  the  required  special  tax,  and  who  sells  only  filled 
cheese  of  his  own  production,  at  the  place  of  manufacture,  in  the 
original  packages,  to  which  the  tax-paid  stamps  are  affixed,  shall  not 
be  required  to  pay  the  special  tax  of  a  wholesale  dealer  in  filled  cheese 
on  account  of  such  sales. 

Retail  dealers  in  filled  cheese  shall  pay  twelve  dollars  per  annum. 
Every  person  who  sells  filled  cheese  at  retail,  not  for  resale,  and  for 
actual  consumption,  shall  be  regarded  as  a  retail  dealer  in  filled 
cheese,  and  sections  thirty-two  hundred  and  thirty-two,  thirty-two 
hundred  and  thirty-three,  thirty-two  hundred  and  thirty-four,  thirty- 
two  hundred  and  thirty-five,  thirty-two  hundred  and  thirty-six,  thirty- 
two  hundred  and  thirty-seven,  thirty-two  hundred  and  thirty-eight, 
thirty-two  hundred  and  thirty-nine,  thirty-two  hundred  and  forty, 
thirty-two  hundred  and  forty-one,  thirty-two  hundred  and  forty-three 
of  the  Revised  Statutes  of  the  United  States  are,  so  far  as  applicable, 
made  to  extend  to  and  include  and  apply  to  the  special  taxes  imposed 
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by  this  section  and  to  the  persons,  firms,  or  corporations  upon  whom 
they  are  imposed :     Provided,  That  all  special  taxes  under  this  Act 
shall  become  due  on  the  first  day  of  July  in  every  year,  or  on  com- 
mencing any  manufacture,  trade,  or  business  on  which  said  tax  is  im- 
posed.   In  the  latter  case  the  tax  shall  be  reckoned  proportionately 
from  the  first  day  of  the  month  in  which  the  liability  to  the  special 
tax  commences  to  the  first  day  of  July  following.     (29  Stat.  253.) 
This  section  was  part  of  the  Filled  Cheese  Act,  cited  above. 
Other  sections  of  the  act,  relating  to  the  tax  on  filled  cheese,  eta,  are  set 
forth  post,  §i  6242-6257.   . 

R.  S.  §§  3232-^3241,  3243,  mentioned  in  this  section,  are  set  forth  ante,  H 
5955-6969,  5961-5964,  5970. 

All  special  taxes  become  due  July  lat  in  each  year,  or  on  commencing  the 
business,  by  the  McKinley  Tariff  Act  of  Oct.l,  1890,  c.  1244,  |  53,  ante,  f 
5960. 

§  5980.  (Act  June  13,  1898,  c.  448,  §  36.)  Special  taxes  upon  man- 
ufacturers or  packers  of  mixed  flour. 
Every  person,  firm,  or  corporation,  before  engaging  in  the  busi- 
ness of  making,  packing,  or  repacking  mixed  flour,  shall  pay  a 
special  tax  at  the  rate  of  twelve  dollars  per  annum,  the  same  to  be 
paid  and  posted  in  accordance'  with  the  provisions  of  sections  thirty- 
two  hundred  and  forty-two  and  thirty-two  hundred  and  thirty-nine 
of  the  Revised  Statutes,  and  subject  to  the  fines  and  penalties  therein 
imposed  for  any  violation  thereof.    (30  Stat.  467.) 

This  was  a  provision  of  the  War  RcTenue  Act  of  June  13,  1898,  c.  448^ 
S  36,  cited  above. 

Other  provisions  of  this  act,  relating  to  the  tax  on  mixed  floor,  are  set  fortb 
post,  §S  6258-6270. 

Special  tax  stamps  were  required  to  be  exhibited  in  the  taxpayer's  place  of 
business,  by  R.  S.  §  3239,  ante,  |  5962. 

Carrying  on  business  without  payment  of  the  special  tax  was  punishable  by 
R.  S.  §  3242,  ante,  fi  5965. 

All  special  taxes  become  due  July  Ist  in  each  year,  or  on  commencing  the 
business,  by  the  McKinley  Tariff  Act  of  Oct  1,  1890,  c  1244,  §  53,  ante,  S 
5960. 

§  598qa.  (Act  Sept.  8,  1916,  c.  463,  §  407  [1].)     Corporation  tax; 
amount;   mode  of  assessment  on  insurance  companies?  com- 
putation of  tax;    exemption;    credit  to  corporation  paying 
other  form  of  tax;   exemption  of  corporations  not  doing  busi- 
ness; tax  on  corporations  organized  in  foreign  countries;  ex- 
emptions;   credit  in  case  of  payment  of  odier  form  of  tax. 
That  on  and  after  January  first,  nineteen  hundred  and  seventeen, 
special  taxes  shall  be,  and  hereby  are,  imposed  annually,  as  fol- 
lows, that  is  to  say: 

Every  corporation,  joint-stock  company  or  association,  now  or 
hereafter  organized  in  the  United  States  for  profit  and  having  a 
capital  stock  represented  by  shares,  and  every  insurance  company, 
now  or  hereafter  .organized  under  the  laws  of  the  United  States, 
or  any  State  or  Territory  of  the  United  States,  shall  pay  annually 
a  special  excise  tax  with  respect  to  the  carrying  on  or  doing  busi- 
ness by  such  corporation,  joint-stock  company  or  association,  or 
insurance  company,  equivalent  to  50  cents  for  each  $1,000  of  the 
fair  value  of  its  capital  stock  and  in  estimating  the  value  of  capital 
stock  the  surplus  and  undivided  profits  shall  be  included :  Provid- 
ed, That  in  the  case  of  insurance  companies  such  deposits  and  re- 
serve funds  as  they  are  required  by  law  or  contract  to  maintain 
or  hold  for  the  protection  of  or  payment  to  or  apportionment 
among  policyholders  shall  not  be  included.  The  amount  of  such 
annual  tax  shall  in  all  cases  be  computed  on  the  basis  of  the  fair 
average  value  of  the  capital  stock  for  the  preceding  year:  Provid- 
ed, That  for  the  purpose  of  this  tax  an  exemption  of  $99,000  shall 
be  allowed  from  the  capital  stock  as  defined  in  this  paragraph  oi 
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each  corporation,  joint-stock  company  or  association,  or  insurance 
company:  Provided  further,  That  a  corporation,  joint-stock  com- 
pany or  association,  or  insurance  company,  actually  paying  the 
tax  imposed  by  section  three  hundred  and  one  of  Title  III  of  this 
Act  shall  be  entitled  to  a  credit  as  against  the  tax  imposed  by  this 
paragraph  equal  to  the  amount  of  the  tax  so  actually  paid:  And 
provided  further,  That  this  tax  shall  not  be  imposed  upon  any 
corporation,  joint-stock  company  or  association,  or  insurance  com- 
pany not  engaged  in  business  during  the  preceding  taxable  year, 
or  which  is  exempt  under  the  provisions  of  section  eleven,  Title  I, 
of  this  Act. 

Every  corporation,  joint-stock  company  or  association,  or  in- 
surance company,  now  or  hereafter  organized  for  profit  under  the 
laws  of  any. foreign  country  and  engaged  in  business  in  the  United 
States  shall  pay  annually  a  special  excise  tax  with  respect  to  the  car- 
rying on  or  doing  business  in  the  United  States  by  such  corporation, 
joint-stock  company  or  association,  or  insurance  company,  equiva- 
lent to  50  cents  for  each  $1,000  of  the  capital  actually  invested  in  the 
transaction  of  its  business  in  the  United  States :  Provided,  That  in 
the  case  of  insurance  companies  such  deposits  or  reserve  funds  as 
they  are  required  by  law  or  contract  to  maintain  or  hold  in  the 
United  States  for  the  protection  of  or  payment  to  or  apportionment 
among  policyholders,  shall  not  be  included.  The  amount  of  such 
annual  tax  shall  in  all  cases  be  computed  on  the  basis  of  the  aver- 
age amount  of  capital  so  invested  during  the  preceding  year :  Pro- 
vided, That  for  the  purpose  of  this  tax  an  exemption  from  the 
amount  of  capital  so  invested  shall  be  allowed  equal  to  such  pro- 
portion of  $99,000  as  the  amount  so  invested  bears  to  the  total 
amount  invested  in  the  transaction  of  business  in  the  United  States 
or  elsewhere:  Provided,  further,  That  this  exemption  shall  be  al- 
lowed only  if  such  corporation,  joint-stock  company  or  association, 
or  insurance  company  makes  return  to  the  Commissioner  of  In- 
ternal Revenue,  under  regulations  prescribed  by  him,  with  the 
approval  of  the  Secretary  of  the  Treasury,  of  the  amount  of  cap- 
ital* invested  in  the  transaction  of  business  outside  the  United 
States:  And  provided  further.  That  a  corporation,  joint-stock  com- 
pany or  association,  or  insurance  company  actually  paying  the  tax 
imposed  by  section  three  hundred  and  one  of  Title  III  of  this  act, 
shall  be  entitled  to  a  credit  as  against  the  tax  imposed  by  this  par- 
agraph equal  to  the  amount  of  the  tax  so  actually  paid :  And  pro- 
vided further,  That  this  tax  shall  not  be  imposed  upon  any  cor- 
poration, joint-stock  company  or  association,  or  insurance  com- 
pany not  engaged  in  business  during  the  preceding  taxable  year, 
or  which  is  exempt  under  the  provisions  of  section  eleven,  Title  I, 
of  this  Act.    (39  Stat.  789.) 

TiUe  III,  referred  to  above,  is  set  forth  post,  §§  6336%a-0336%m. 
TiUe  I,  referred  to  above,  is  set  forth  post,  §§  5887,  5895,  5896,  5899,  5948, 
6336a-e336m. 

Act  Oct.  22,  1914,  c.  331,  {  3,  dealt  with  the  subject-matter  of  this  sec- 
tion, and  sections  5980b~5980i,  post.  That  act  is  repealed  by  Act  Sept  8, 
1916,  c.  463,  i  410,  set  forth  post,  §  5980^  except  that  said  section  3  is  to  re- 
main in  force  till  January  1,  1917. 

Act  Oct  3,  1913,  c.  16,  {  IV,  subd.  S,  repeals  Act  Aug.  5,  1906,  c.  6,  §f 
1-41,  leaving  section  38  thereof,  imposing  a  special  excise  tax  on  corpora- 
tions, in  operation  for  a  limited  time.  The  limitation  on  such  repealing  clause 
is  superseded  by  that  part  of  Act  Sept.  8,  1916,  c.  463,  set  forth  herein  as 
sections  5980a-5980L 

Act  Oct  22,  1914,  c.  331,  t  3(1),  imposes  a  special  tax  on  bankers,  and 
reads  as  follows: 

"On  and  after  November  first,  nineteen  hundred  and  fourteen,  special  taxes 
shall  be,  and  hereby  are,  imposed  annually  as  follows,  that  is  to  say:  First. 
Bankers  shall  pay  $1  for  each  $1,000  of  capital  used  or  employed,  and  in 
estimating   capital   surplus   and   undivided   profits  shall   be   included.     The 
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amount  of  such  annual  tax  shall  in  all  cases  be  computed  on  the  basis  of 
the  capital,  surplus,  and  undivided  profits  for  the  preceding  fiscal  year.  Ev- 
ery person,  firm,  or  company,  and  every  incorporated  or  other  bank,  having 
a  place  of  business  where  credits  are  opened  by  the  deposit  or  collection  of 
money  or  currency,  subject  to  be  paid  or  remitted  upon  draft,  check,  or  or- 
der, or  where  money  is  advanced  or  loaned  on  stocks,  bonds,  bullion,  bills  of 
exchange,  or  promissory  notes,  or  where  stocks,  bonds,  bullion,  bills  of  ex- 
change, or  promissory  notes  are  received  for  discount  or  sale,  shall  be  t 
banker  under  this  Act:  Provided,  That  any  postal  savings  bank,  or  savings 
bank  having  no  capital  stock,  and  whose  business  is  confined  to  receiving  de- 
posits and  loaning  or  investing  the  same  for  the  benefit  of  its  depositors,  and 
which  does  no  other  business  of  banking,  shall  not  be  subject  to  this  tax." 
This  provision  is  expressly  repealed  by  Act  Sept.  8,  1916,  c  463,  f  410,  set 
forth  post,  {  50802  such  repeal  to  take  effect  January  1,  1917. 

All  administrative  or  special  provisions  of  law  are  made  part  of  Title  lY 
of  Act  Sept  8,  1916,  c.  331,  under  which  the  above  provision  appears,  by  sec- 
tion 409  of  such  title,  set  forth  post,  §  5980k. 

Section  900  of  Act  Sept.  8,  1916,  c.  463,  set  forth  post,  9  6371a,  provides 
that  an  adjudication  of  the  Invalidi^  of  a  part  of  the  act  shall  not  invalidate 
the  rest  of  the  act 

Section  902  of  such  act,  set  forth  post,  §  6371b,  provides  that  it  shall  take 
effect  on  the  day  after  its  passage  unless  otherwise  provided,  and  repeals  all 
inconsistent  acts. 

Notes  of  Deoisioiui 

For   decisions   based    on    superseded      tax  computed  on  net  Income,  see  notes 
Act  August  5,  1909,  imposing  an  excise      under  |§  6300-6309,  post. 

§  5980b.  (Act  Sept.  8,  1916,  c.  463,  §  407  [2].)     Tax  on  brokers. 

Second.  Brokers  shall  pay  $30.  Every  person,  firm,  or  com- 
pany, whose  business  it  is  to  negotiate  purchases  or  sales  of  stocks, 
bonds,  exchange,  bullion,  coined  money,  bank  notes,  promissory 
notes,  or  other  securities,  for  others,  shall  be  regarded  as  a  broker. 
(39  Stat.  790.) 

Act  Oct.  22,  1914,  c.  331,  §  3(2),  repealed  as  stated  in  the  note  to  {  59S0a, 
ante,  was  in  the  same  language  as  above,  except  that  it  contained  the  words 
"themselves  or"  before  the  word  "others,"  and  also  contained  the  following 
proviso:  "Provided,  That  any  person  having  paid  the  special  tax  as  a  banker 
shall  not  be  required  to  pay  the  special  tax  as  a  broker." 

BBOKEBS  T7NDEB  FOBMEB  REVENUE    I/A.W8 

Brokers  under  former  law  in  general,  money,  and  holding  the  stock  an  se- 

—Under    the   internal    revenue    act   of  curity,  is  liable  to  a  tax  as  a  broker. 

June  30,  1864,  as  amended  by  the  act  Clark  v.  GUbert  (0.  C.  1866)  Fed.  Cas. 

of  March  3,  1865,  the  sales  of  stocks,  No.  2,822. 

bonds,  and  securities  made  by  "brokers'*  Definition  of  broker  under  the  inter- 
for    themselves    were    subject    to    the  nal  revenue  tax  acts.    Peabody  v.  Gil- 
same  duties  as  those  made  by  them  for  bert   (0.  0.  1866)   Fed.  Gas.  No.  10,- 
others.    U.  S.  v.  Gutting  (1865)  70  U.  868. 
S.  (3  WalL)  441,  18  L.  Ed.  241.  A  farmer  occasionally  buying  and  sell- 

Under    the   internal    revenue   act   as  ing  stock  in  connection  with  his  main 

amended,    extending    the    definition    of  pursuit  is  not  within  the  statute.   XI-  S. 

"brokers"  so  as  to  make  it  include  per-  v.  Kenton  (G.  G.  1867)  Fed.  Cas.  No. 

sons  selling  securities  "for  themselves  15,526. 

or  others,"  bankers,  who  sell  the  fed-  Taxation  of  brokers  under  Acts  June 

eral  securities  not  otherwise  than  for  30,  1864,  and  March  3,  1865.    Northrap 

the  United  States  and  for  themselves,  v.  Shook   (G.  G.  1872)  Fed.  Gas.  No. 

and  who,   therefore,  do  not  sell  them  10,329. 

for  others  or  for  a  commission,  are  not  Prodiaoe  broker^F— A  person  whose  oc- 

liable  to  pay  the  duties  imposed  upon  cupation  is  to  seU  agricultural  prodnce 

"brokers  and  bankers  domg  busmess  as  ^      ^Uc  market  is  liable  to  a  t»x  a» » 

Q'^/r^n^'PiK'^-ifl'?  ^^f^-^J^V-  "P«>^"<^«    broker"    (Act    1866,    I  79). 

firmmg  (G.  G.  1865)  Fed.  Gas.  No.  15,-  g^jf  ^p^^  ^^  j^rm.     U.  S.  v.  ^imona 

1^            .  .      ,      .   ,  ^      u^   -ioaK  i^-^'  1870)  Fed.  Gas.  No.  16.2^1. 

The  provision  in  Act  March  3,  1865, 

extending   the   definition   of  "brokers*'  Real   estate  agents.  — A   real    estate 

given  in  Act  June  30,  1864,  {  79,  subd.  agent,    doing   nothinfe;   by   way   of  nj 

9,  does  not  apply  to  section  99  of  the  gotlating  "purchase  or  sale  of  eecon* 

act  of  1864.    U.  S.  v.  Fisk  (G.  G.  1865)  ties,"   is   not  required   by   the  t[Inited 

Fed.  Cas.  No.  15,104.  States    revenue    laws    to    pay   m  ^ 

A  person  purchasing  stock  for  others  Rounds  v.  AUee  (1902)  89  N.  W.  iwS, 

in  his  own  name,  advancing  his  own  116  Iowa,  846. 
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The  fact  that  a  real  estate  agent  has 
taken  out  no  license  under  the  internal 
revenue  laws  will  not  affect  his  right  to 
recover  compensation.  Ruckman  v. 
Bergholz  (1874)  37  N.  J.  Law  (8 
Vroom)  437. 

Bankers^— A  person  having  a  license 
of  a  banker,  who  receives'  stocks,  etc., 
and  sells  them,  charging  as  a  banker, 
is  not  liable  to  the  tax  imposed  upon 
brokers  by  Act  June  30,  1864,  {  99. 
Clark  V.  Gilbert  (C.  O.  1866)  Fed.  Gas. 
No.  2,822. 

Taxation  of  bankers  as  doing  business 
as  brokers  under  Acts  June  30,  1864, 
and  March  3,  1865t.  Northrup  v.  Shook 
(C.  C.  1872)  Fed.  Gas.  No.  10,329. 


Express  com panies^— Express  compa- 
nies issuing  money  orders  and  travel- 
ers' checks  are  not  taxable  as  brokers 
under  the  war  revenue  act  of  June  13, 
1898  (30  Stat.  448).  (1900)  23  Op. 
Atty.  Gen.  139. 

Money  orders  and  travelers*  checks  as 
at  present  issued  by  certain  express 
companies  do  not  come  within  the  legal 
definition  of  bills  of  exchange  or  checks, 
but  possess  more  of  the  characteristics 
of  promissory  notes.    Id. 

The  issuing  of  these  orders  by  ex- 
press companies  upon  themselves  is  not 
a  sale  of  promissory  notes.  It  is  mere- 
ly an  incident  to  their  business  as  car- 
riers, and  does  not  constitute  them 
brokers.    Id. 


§  5980c.  (Act  Sipt.  8,  1916,  c.  463,  §  407  [3].)  Tax  on  pawnbro- 
kers. 
Third.  Pawnbrokers  shall  pay  $50.  Every  person,  firm,  or  com- 
pany whose  business  or  occupation  it  is  to  take  or  receive,  by 
way  of  pledge,  pawn,  or  exchange,  any  goods,  wares,  or  merchan- 
dise, or  any  kind  of  personal  property  whatever,  as  security  for 
the  repayment  of  money  loaned  thereon,  shall  be  deemed  a  pawn- 
broker.   (39  Stat.  790.) 

Act  Oct.  22,  1914,  c  331,  §  3(3),  repealed  as  stated  in  the  note  under  § 
5980a,  ante,  is  in  the  identic^  language  of  the  above  provision. 

§  5980d.  (Act  Sept.  8,  1916,  c.  463,  §  407  [4].)     Tax  on  ship  bro- 
kers. 

Fourth.  Ship  brokers  shall  pay  $20.  Every  person,  firm,  or  com- 
pany whose  business  it  is  as  a  broker  to  negotiate  freights  and 
other  business  for  the  owners  of  vessels,  or  for  the  shippers  or 
consignors  or  consignees  of  freight  carried  by  vessels,  shall  be 
regarded  as  a  ship  broker  under  this  section.    (39  Stat.  791.) 

Act  Oct.  22,  1914,  c.  331,  §  3(4),  repealed  as  stated  in  the  note  to  §  5080a, 
ante,  provided  as  follows:  "Fourth.  Commercial  brokers  shall  pay  $20.  Ev- 
ery person,  firm,  or  company  whose  business  it  is  as  a  broker  to  negotiate 
sales  or  purchases  of  goods,  wares,  produce,  or  merchandise,  or  to  negotiate 
freights  and  other  business  for  the  owners  of  vessels,  or  for  the  shippers  or 
consignors  or  consignees  of  freight  carried  by  vessels,  shall  be  regarded  as  a 
commercial  broker  under  this  Act.'* 

GOMMKROIAL   BROKERS  UNfiBR   FORMER  REVEXUE   LaWS 

Who  were  "commercial  brokers"  un- 
4er  former  laWiF— Persons  who  sell  goods 
in  their  own  name,  at  their  own  store, 
on  commission,  and  have  possession 
of  the  goods  as  soon  as  the  sales  are 
made,  and  deliver  them  to  their  custom- 
ers, are  not  "commercial  brokers," 
within  Act  June  30,  1864,  §  79,  cl.  14, 
as  amended  by  Act  July  13,  1866,  de- 
fining such  brokers  as  persons  who  ne- 
gotiate sales  or  purchases  of  goods, 
wares,  or  merchandise.  Slack  v.  Tucker 
(1874)  90  U.  S.  (23  Wall.)  321,  23  K 
Ed.  143. 

Right  to  compensation  under  former 
law.— To  entitle  a  plaintiff  to  recover 
compensation  for  "negotiating  freights  - 
for  the  owners  of  vessels,"  within  Act 
June  30,  1864,  c.  173,  {  79,  cl.  14, 
defining  such  person  as  a  commercial 
broker,  and  requiring  him  to  pay  $20  for 


a  license,  and  making  it  highly  penal 
to  carry  on  such  business  without  a 
license,  plaintiff  must  prove  that  he 
was  licensed  as  a  commercial  broker. 
There  can  be  no  recovery  for  acts  done 
in  direct  contravention  of  an  express 
statute.  Harding  v.  Hagar  (1872)  60 
Me.  340. 

A  commercial  broker  cannot  recover 
commissions,  unless  he  has  taken  out 
a  license  as  required  by  internal  rev- 
enue laws.  Holt  V.  Green  <1873)  73 
Pa.  (23  P.  F.  Smith)  198,  13  Am.  Rep. 
737. 

Violations  of  faw^F— A  person  is  not 
liable  for  a  fine  for  pursuing  the  busi- 
ness of  a  cattle  broker  without  a  li- 
cense, unless  it  appear  that  he  dealt 
in  cattle  or  hogs  as  his  principal  busi- 
ness. U.  S.  V.  Kenton  (C.  O.  1867) 
Fed.  Cas.  No.  15.526. 

§  5980c.  (Act  Sept.  8,  1916,  c.  463,  §  407  [5].)     Tax  on  custom 
house  brokers. 
Fifth.  Customhouse  brokers  shall  pay  $10.    Every  person,  firm, 
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or  company  whose  occupation  it  is,  as  the  agent  of  others,  to 
arrange  entries  and  other  customhouse  papers,  or  transact  busi- 
ness at  any  port  of  entry  relating  to  the  importation  or  exportation 
of  goods,  wares,  or  merchandise,  shall  be  regarded  as  a  custom- 
house broker.    (39  Stat  791.) 

Act  Oct  22,  1914,  c.  aSl,  S  3(5),  repealed  as  stated  in  the  note  to  f  5880a, 
ante,  was  in  the  exact  language  of  the  above  provision. 

§  5980f.  (Act  Sept.  8,  1916,  c.  463,  §  407  [6].)     Tax  on  theaters, 
museums,  and  concert  halls. 

Sixth.  Proprietors  of  theaters,  museums,  and  concert  halls,  where 
a  charge  for  admission  is  made,  having  a  seating  capacity  of  not 
more  than  two  hundred  and  fifty,  shall  pay  $25;  having  a  seating 
capacity  of  more  than  two  hundred  and  fifty  and  not  exceed- 
ing five  hundred,  shall  pay  $50;  having  a  seating  capacity  ex- 
ceeding five  hundred  and  not  exceeding  eight  hundred,  shall  pay 
$75 ;  having  a  seating  capacity  of  more  than  eight  hundred,  shall 
pay  $100.  Every  edifice  used  for  the  purpose  of  dramatic  or  op- 
eratic or  other  representations,  plays,  or  performances,  for  admis- 
sion to  which  entrance  money  is  received,  not  including  halls  or 
armories  rented  or  used  occasionally  for  concerts  or  theatrical  rep- 
resentations, shall  be  regarded  as  a  theater :  Provided,  That  in  cit- 
ies, towns,  or  villages  of  five  thousand  inhabitants  or  less  the 
amount  of  such  payment  shall  be  one-half  of  that  above  stated; 
Provided  further.  That  whenever  any  such  edifice  is  under  lease 
at  the  passage  of  this  Act,  the  tax  shall  be  paid  by  the  lessee,  un- 
less otherwise  stipulated  between  the  parties  to  said  lease.  (39  Stat 
791.) 

Act  Oct.   22,  1914,  c  831,  §  3(6),   repealed  as  stated  in  the  notes  to  f 

59S0a,  ante,  was  in  the  exact  language  of  the  above  provision,  except  that  it 

did  not  contain  the  first  proviso. 

§  5980g.  (Act  Sept.  8,  1916,  c.  463,  §  407  [7].)     Tax  on  circuses. 

Seventh.  The  proprietor  or  proprietors  of  circuses  shall  pay 
$100.  Every  building,  space,  tent,  or  area  where  feats  of  horse- 
manship or  acrobatic  sports  or  theatrical  performances  not  other- 
wise provided  for  in  this  section  are  exhibited  shall  be  regarded 
as  a  circus :  Provided,  That  no  special  tax  paid  in  one  State,  Ter- 
ritory, or  the  District  of  Columbia  shall  exempt  exhibitions  from 
the  tax  in  another  State,  Territory,  or  the  District  of  Columbia, 
and  but  one  special  tax  shall  be  imposed  for  exhibitions  within 
any  one  State,  Territory,  or  District.    (39  Stat.  791.) 

Act  Oct  22,  1914,  c  331,  §  3(7),  repealed  as  stated   in   the  notes  to  i 

5980a,  ante,  is  identical  in  substance  witli  the  above  provision. 

§  5980h.  (Act  Sept.  8,  1916,  c.  463,  §  407  [8].)     Tax  on  enumerated 
public  exhibits. 

Eighth.  Proprietors  or  agents  of  all  other  public  exhibitions 
or  shows  for  money  not  enumerated  in  this  section  shall  pay  $10: 
Provided,  That  a  special  tax  paid  in  one  State,  Territory,  or  the 
District  of  Columbia  shall  not  exempt  exhibitions  from  the  tax 
in  another  State,  Territory,  or  the  District  of  Columbia,  and  but 
one  special  tax  shall  be  required  for  exhibitions  within  any  one 
State,  Territory,  or  the  District  of  Columbia:  Provided  further, 
That  this  paragraph  shall  not  apply  to  Chautauquas,  lecture  ly- 
ceums,  agricultural  or  industrial  fairs,  or  exhibitions  held  under  the 
auspices  of  religious  or  charitable  associations:  Provided  further, 
That  an  aggregation  of  entertainments,  known  as  a  street  fair, 
shall  not  pay  a  larger  tax  than  $1CX)  in  any  State,  Territory,  or 
in  the  District  of  Columbia.    (39  Stat.  791.) 

Act  Oct.  22,  1914,  c.  331,  §  3(8),  repealed  as  stated  in  the  notes  under  I 

5980a,  ante,  was  identical  in  language  with  the  above  provision,  except,  that 

it  did  not  contiun  the  second  proviso. 
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§  59801.  (Act  Sept.  8,  1916,  c.  463,  §  407  [9].)  Tax  on  bowling 
alleys  and  billiard  rooms. 
Ninth.  Proprietors  of  bowling  alleys  and  billiard  rooms  shall 
pay  $5  for  each  alley  or  table.  Every  building  or  place  where 
bowls  are  thrown  or  where  games  of  billiards  or  pool  are  play- 
ed, except  in  private  homes,  shall  be  regarded  as  a  bowling  alley 
or  a  billiard  room,  respectively.    (39  Stat.  791.) 

Act  Oct.  22,  1914,  c.  331,  §  3(9),  repealed  as  stated  in  notes  under  §  5980a, 
ante,  was  in  the  language  of  this  section,  except  that  it  used  the  words  "and 
that  are  open  to  the  public  with  or  without  price"  in  the  place  of  the  words 
"except  in  private  homes." 

Act  Oct.  22,  1914,  c.  331,  §  3(10),  repealed  as  stated  in  the  notes  to  §  5980a, 
ante,  provided  as  follows: 

"Tenth.  Commission  merchants  shall  pay  $20.  Every  person,  firm,  or  com- 
pany whose  business  or  occupation  it  is  to  receive  into  his  or  its  possession 
any  goods,  wares,  or  merchandise  to  sell  the  same  on  commission  shall  be  re- 
garded as  a  commission  merchant:  Provided,  That  any  person  having  paid 
the  special  tax  as  a  commercial  broker  shall  not  be  required  to  pay  the  spe- 
cial tax  as  a  commission  merchant:  Provided  further.  That  this  provision 
shall  not  apply  to  commission  houses  run  upon  a  cooperative  plan." 

OWNEBB     OF    BOWUNQ     AlXETS     AND  BlIXIABD  RoOMS  UNDEB  FOBMEB 

Revenue  Laws 

Liability  to  tax  under  former  iaw^F—  IndlotmentSd— An  allegation  that  de- 

A  person  in  possession  and  control  of  fcndant  carried  on  the  business  of  keep- 

a  billiard  table  in  a  place  open  to  the  ing  a  billiard  table  in  a  particular  build- 

pnblic  is  liable  prima  fade  to  pay  the  ing  is  a  sufficient  allegation  that  he  kept 

special  tax,  though  the  general  property  a  billiard  room,  and  was  the  proprietor 

and   ultimate   control    of   the   table   or  thereof.    U.  S.  v.  Howard  (D.  C.  1871) 

place  are  in  another.    U.  S.  v.  Howard  Fed.  Oas.  No.  15,402. 
(D.  O.  1871)  Fed.  Cas.  No.  15,402. 

§  5980J.  (Act  Sept,  8,  1916,  c  463,  §  408.)  Tax  on  tobacco,  cigar, 
and  cigarette  manufacturers;  computation  of  amount;  penalty 
for  failure  to  pay  tax  imposed  by  this  title. 

That  on  and  after  January  first,  nineteen  hundred  and  seventeen, 
special  taxes  on  tobacco,  cigar,  and  cigarette  manufacturers  shall 
be,  and  hereby  are,  imposed  annually  as  follows,  the  amount  of 
such  annual  taxes  to  be  computed  in  all  cases  on  the  basis  of  the 
annual  sales  for  the  preceding  fiscal  year: 

Manufacturers  of  tobacco  whose  annual  sales  do  not  exceed 
fifty  thousand  pounds  shall  each  pay  $3 ; 

Manufacturers  of  tobacco  whose  annual  sales  exceed  fifty  thou- 
sand and  do  not  exceed  one  hundred  thousand  pounds  shall  each 
pay  $6 ; 

Manufacturers  of  tobacco  whose  annual  sales  exceed  one  hun- 
dred thousand  and  do  not  exceed  two  hundred  thousand  pounds 
shall  each  pay  $12; 

Manufacturers  of  tobacco  whose  annual  sales  exceed  two  hun- 
dred thousand  pounds  shall  each  pay  at  the  rate  of  8  cents  per 
thousand  pounds,  or  fraction  thereof; 

Manufacturers  of  cigars  whose  annual  sales  do  not  exceed  fifty 
thousand  cigars  shall  each  pay  $2; 

Manufacturers  of  cigars  whose  annual  sales  exceed  fifty  thou- 
sand and  do  not  exceed  one  hundred  thousand  cigars  shall  each 
pay  $3; 

Manufacturers  of  cigars  whose  annual  sales  exceed  one  hundred 
thousand  and  do  not  exceed  two  hundred  thousand  cigars  shall 
each  pay  $6 ; 

Manufacturers  of  cigars  whose  annual  sales  exceed  two  hun- 
dred thousand  and  do  not  exceed  four  hundred  thousand  cigars 
shall  each  pay  $12; 

Manufacturers  of  cigars  whose  annual  sales  exceed  four  .hun- 
dred thousand  cigars  shall  each  pay  at  the  rate  of  5  cents  per 
thousand  cigars,  or  fraction  thereof; 
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Manufacturers  of  cigarettes,  including  small  cigars  weighing 
not  more  than  three  pounds  per  thousand,  shall  each  pay  at  the 
rate  of  3  cents  for  every  ten  thousand  cigarettes,  or  fraction  thereof. 

In  arriving  at  the  amount  of  special  tax  to  be  paid  under  this 
section,  and  in  the  levy  and  collection  of  such  tax,  each  person, 
firm,  or  corporation  engaged  in  the  manufacture  of  more  than 
one  of  the  classes  of  articles,  specified  in  this  section  shall  be  con- 
sidered and  deemed  a  manufacturer  of  each  class  separately. 

Every  person  who  carries  on  any  business  or  occupation  for 
which  special  taxes  are  imposed  by  this  title,  without  having  paid 
the  special  tax  therein  provided,  shall,  besides  being  liable  to  the 
payment  of  such  special  tax,  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  pay  a  fine  of  not  more  than  $500, 
or  be  imprisoned  not  more  than  six  months,  or  both,  in  the  dis- 
cretion of  the  court.    (39  Stat.  791.) 

This  was  a  provision  of  "An  act  to  increase  the  revenne,  and  for  other 
purposes."  By  section  410  of  the  act,  post,  §  5980Z,  Act  Oct  22,  1914,  c 
831,  §  4,  is  repealed,  such  repeal  to  become  effective  January  1,  1917.  Act 
Oct.  22,  1914,  c.  331,  §  4,  read  as  follows: 

"On  and  after  November  first,  nineteen  hundred  and  fourteen,  special  taxei 
on  tobacco  dealers  and  manufacturers  shall  be  and  hereby  are  imposed  an- 
nually as  follows,  the  amount  of  such  annual  taxes  to  be  computed  in  all 
cases  on  the  basis  of  the  annual  sales  for  the  preceding  fiscal  year: 

"Dealers  in  leaf  tobacco  whose  annual  sales  or  transfers  do  not  exceed  fifty 
thousand  pounds  shall  each  pay  $6.  Dealers  in  leaf  tobacco  whose  annual 
sales  or  transfers  exceed  fifty  thousand  and  do  not  exceed  one  hundred  thou- 
sand pounds  shall  pay  $12,  and  if  their  annual  sales  or  transfers  exceed  one 
hundred  thousand  pounds  shall  pay  $24:  Provided,  That  dealers  in  leaf  to- 
bacco whose  annual  sales  or  transfers  do  not  exceed  one  thousand  pounds 
shall  be  exempt  from  the  tax  herein  imposed  on  dealers  in  leaf  tobacco. 

"Dealers  in  tobacco,  not  specially  provided  for  in  this  section,  whose  an- 
nual receipts  from  the  sale  of  tobacco  exceed  $200,  shall  each  pay  $4.80  for 
each  store,  shop,  or  other  place  in  which  tobacco  in  any  form  is  sold. 

"Every  person  whose  business  it  is  to  sell,  or  offer  for  sale,  manufactured 
tobacco,  snuff,  cigars,  or  cigarettes  shall  be  regarded  as  a  dealer  in  tobacco: 
Provided,  That  no  manufacturer  of  tobacco,  snuff,  cigars,  or  cigarettes  shall 
be  required  to  pay  a  special  tax  as  a  dealer  in  manufactured  tobacco,  snuff, 
cigars,  or  cigarettes  for  selling  his  own  products  at  the  place  of  manufacture. 

"Manufacturers  of  tobacco  whose  annual  sales  do  not  exceed  one  hundred 
thousand  pounds  shall  each  pay  $6. 

"Manufacturers  of  tobacco  whose  annual  sales  exceed  one  hundred  thousand 
and  do  not  exceed  two  hundred  thousand  pounds  shall  each  pay  $12. 

"Manufacturers  of  tobacco  whose  annual  sales  exceed  two  hundred  thou- 
sand and  do  not  exceed  four  hundred  thousand  pounds  shall  each  pay  $24. 

"Manufacturers  of  tobacco  whose  annual  sales  exceed  four  hundred  thou- 
sand and  do  not  exceed  one  million  pounds  shall  each  pay  $60. 

"Manufacturers  of  tobacco  whose  annual  sales  exceed  one  million  and  do 
not  exceed  five  million  pounds  shall  each  pay  $300. 

"Manufacturers  of  tobacco  whose  annual  sales  exceed  five  million  and  do 
not  exceed  ten  million  pounds  shall  each  pay  $600. 

'Manufacturers  of  tobacco  whose  annual  sales  exceed  ten  million  and  do 
not  exceed  twenty  million  pounds  shall  each  pay  $1,200. 

"Manufacturers  of  tobacco  whose  annual  sales  exceed  twenty  million  pounds 
shall  each  pay  $2,496. 

"Manufacturers  of  cigars  whose  annual  sales  do  not  exceed  one  hundred 
thousand  cigars  shall  each  pay  $3. 

"Manufacturers  of  cigars  whose  annual  sales  exceed  one  hundred  thou- 
sand and  do  not  exceed  two  hundred  thousand  cigars  shall  each  pay  $6. 

"Manufacturers  of  cigars  whose  annual  sales  exceed  two  hundred  thousand 
and  do  not  exceed  four  hundred  thousand  cigars  shall  each  pay  $12. 

"Manufacturers  of  cigars  whose  annual  sales  exceed  four  hundred  thou- 
sand and  do  not  exceed  one  million  cigars  shall  each  pay  $30. 

"Manufacturers  of  cigars  whose  annual  sales  exceed  one  million  and  do 
not  exceed  five  million  cigars  shall  each  pay  $150. 

"Manufacturers  of  cigars  whose  annual  sales  exceed  five  million  and  do  not 
exceed  twenty  million  cigars  shall  each  pay  $600. 

"Manufacturers  of  cigars  whose  annual  sales  exceed  twenty  million  and 
^0  not  exceed  forty  million  cigars  shall  each  pay  $1,200. 

"Manufacturers  of  cigars  whose  annual  sales  exceed  forty  millioB  cigars 
shall  each  pay  $2,496. 
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"Manafacturen  of  cigarettes  whose  annual  sales  do  not  exceed  one  mil- 
lion cigarettes  shall  each  pay  $12. 

''Manufacturers  of  cigarettes  whose  annual  sales  exceed  one  million  and 
do  not  exceed  two  million  cigarettes  shall  each  pay  $24. 

"Manufacturers  of  cigarettes  whose  annual  sales  exceed  two  million  and 
do  not  exceed  five  million  cigarettes  shall  each  pay  $60. 

"Manufacturers  of  cigarettes  whose  annual  sales  exceed  five  million  and  do 
not  exceed  ten  million  cigarettes  shall  each  pay  $1Z0. 

"Manufacturers  of  cigarettes  whose  annual  sales  exceed  ten  million  and  do 
not  exceed  fifty  million  cigarettes  shall  each  pay  $600. 

"Manufacturers  of  cigarettes  whose  annual  sales  exceed  fifty  million  and  do 
not  exceed  one  hundred  million  cigarettes  shall  each  pay  $1,200. 

"Manufacturers  of  cigarettes  whose  annual  sales  exceed  one  hundred  mil- 
lion cigarettes  shall  each  pay  $2,496. 

"In  arriving  at  the  amount  of  license  tax  to  he  paid  hereunder,  and  in  the 
levy  and  collection  of  such  tax,  each  person,  firm,  or  corporation  engaged  in 
the  manufacture  of  cigars,  cigarettes  (including  little  cigars),  or  tobacco 
shall  be  considered  and  deemed  a  single  manufacturer. 

"And  every  person  who  carries  on  any  business  or  occupation  for  which 
special  taxes  are  imposed  by  this  Act,  without  having  paid  the  special  tax 
herein  provided,  shall,  besides  being  liable  to  the  payment  of  such  special 
tax,  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
pay  a  fine  of  not  more  than  $500,  or  be  imprisoned  not  more  than  six  months, 
or  both,  at  the  discretion  of  the  court:  Provided,  That  the  special  taxes  im- 
posed by  this  Act  and  payable  during  the  special  tax  year  ending  June  thirti- 
eth, nineteen  hundred  and  sixteen,  shall  be  collected  and  paid  proportionately 
for  the  period  during  which  such  taxes  shall  remain  in  force  during  said  year." 

Act  June  13,  1898,  c.  448,  S  4,  80  Stat.  450,  imposed  a  special  tax  on 
dealers  in  and  manufacturers  of  tobacco  and  cigars.  l%is  act  was  repealed 
by  Act  April  12,  1902,  c.  500.  §  5.  32  Stat.  97. 

R.  S.  §  3244,  post,  §  6176,  imposed  a  special  tax  on  dealers  in  tobacco. 
That  section  was  amended  by  Act  March  1,  1879,  c.  125,  §  14,  20  Stat.  343, 
and  by  Act  March  8,  1883,  c.  121,  22  Stat.  488.  The  special  tax  provisions 
were  repealed  by  the  McKinley  Tariff  Act  of  Oct.  1,  1890,  c.  1244,  9  26, 
post,  §  6177. 

By  section  409  of  Act  Sept  8,  1916,  c  463,  set  forth  post,  §  5080k,  all 
administrative  provisions  of  law,  so  far  as  applicable,  are  made  applicable 
in  the  enforcement  of  the  tax  hereby  imposed. 

R.  S.  §  3367,  set  forth  post,  §  6173a,  makes  it  an  offense  to  purchase  or 
receive  manufactured  tobacco  or  snufP  from  any  manufacturer  who  has  not 
paid  the  special  tax. 

R.  S.  i  3372,  set  forth  post,  §  6181,  imposes  a  penalty  on  manufacturers  of 
tobacco  for  removing  stamps  from  tobacco,  or  selling  tobacco  without  hav- 
ing paid  the  special  tax. 

R.  S.  i  3400,  set  forth  post,  §  6210,  provides  for  a  forfeiture  for  removal  or 
sale  of  cigars  without  payment  of  the  special  tax. 

R.  S.  §  3405,  set  forth  post,  fi  6213a,  imposes  a  penalty  on  buyers  of  cigars 
from  a  manufacturer  who  has  not  paid  the  special  tax. 

Dbalebs  in  Tobaccos  tmDSB  Fobmeb  Rbvknitb  Laws 

Dealers  In  general  .^Employers  who  teret   Club    of   Elizabeth   v.    Florence 

buy  tobacco  and  deal  it  out  to   their  (1880)  3  N.  J.  Law,  208. 
employes  at  cost,  charging  them  with         n-.«.«i..i«-  »^.«k..«     a  •    . 

its  cash  cost  when  thus  deUvered,  were        Commission  merchant.-A  commission 

subject  to  the  special  tax  required  to  merchant  engaged  in  the  sale  of  manu- 

be  paid,  under  R.  S.  8  3244,  by  those  Jactured   tobacco   is   not   liable    to    be 

"whose  business  it  is  to  sell  or  offer  ^^  ^^^  *5^  revenue  stamps  required 

for  sale  manufactured  tobacco."    U.  S.  *<>  ^^  a^f^^  *<>  *J«  tobacco  before  the 

V.  Vinson  (D.  0.  1881)  8  Fed.  507.  removal  thereof  from  a  bonded  ware- 

A  single  sale  of  all  the  merchandise  house,   unless  they  were  at   the   time 

which  a  person  has  on  hand,  who  is  of  such  sale  so  afllxed,  whereby  they 

going  out  of  a  business  formerly  car-  entered  mto  the  value  of  the  tobacco 

ried  on  by  him,  does  not  constitute  the  ^^  formed  a  part  of  the  Pnce  thereof, 

seller  a  "dealer"  within  the  meaning  of  J5>°5?  Y;  ^J^  t^^2,*?"^.!S?    ^i^^.LJS^ 

the  revenue  laws  of  the  United  States,  y,'  °;^^»  ^a/^J^'  ^^ll   Ino  ^i^^ 

which    require    a   license    for    making  ^^  Jl'  °'  ^^*  «  Sup.  Ot  128,  29  L. 

sales.    Goodwin  v.  Clark  (1876)  65  Me.  ^^'  ^^• 
2^-  Dealer  In  manufactured  tobacoOd— R. 

incorporated    elubd— An    incorporated  S.  §  3244,  had  no  other  effect  than  not 

dub   may  recover  the  price  of  cigars  to  require  that  a  manufacturer  who  sells 

sold  without  a  United  States  license;  for,  any  tobaccos  at  the  place  of  mannfac- 

the  sale  of  cigars  not  being  prohibited,  tnre,  in  a  manner  consistent  with  other 

the  selling  without  government  license  provisions  of  the  law,  shall  pay  a  spe- 

does  not  make  the  sale  unlawful.    Car-  dal  tax  as  a  dealer  in  manufactured  to- 
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bacco.    It  related  solely  to  the  exaction  Indictment    or    Information^— As   all 

of  a  tax,  and  not  to  the  conferring  of  persons  dealing  in  tobacco  arc  not  lia- 

authority    to    sell.      Ladloff    v.    U.    S.  ble   to   the   special   tax,   an  indictment 

(1883)  2  Sup.  Gt.  475,  481,  108  U.  S.  must  show  that  defendant  was  sacfa  a 

176,  27  It,  Ed.  693.  dealer  as  is  required  to  pay  the  tax. 

Violation  of  statute  In  poneral^The  U-  S.  v.  Howard  (D.  C.  1871)  Fed.  Cas. 

propriety  of  submitting  to  the  jury  the  ^^'  15,402.. 

question    whether    an    alleged    sale    of  The  same  rule  applies  in  charging  the 

goods  by  a  vendor  to  his  brother  was  same  offense  against  a  retail  dealer.   Id. 

fraudulent  as  to  creditors  was  not  ob-  An  affidavit  stating  that  a  party  "sold 

viated  by  the  fact,  if  it  existed,   that  tobacco"  will  not  support  an  informa- 

the  sale  of  cigars  (which  were  among  tion  charging  the  accused  with  carry- 

the  goods)  was  made  in  violation  of  the  ing  on  the  business  of  a  retail  dealer  in 

United  States  revenue  laws,  since  the  tobacco  without  paying  the  special  tax. 

sale  embraced  property  not  covered  by  U.  S.  v.  Strickland  (D.  C.  1885)  25  Fed. 

those  laws.    Wessels  v.  Beeman  (1887)  469. 
66  Mich.  343,  33  N.  W.  510. 

§  5980k.  (Act  Sept.  8,  1916,  c  463,  §  409.)  Other  laws  made  ap- 
plicable to  this  title. 
That  all  administrative  or  special  provisions  of  law,  including 
the  law  relating  to  the  assessment  of  taxes,  so  far  as  applicable, 
are  hereby  extended  to  and  made  a  part  of  this  title,  and  every 
person,  firm,  company,  corporation,  or  association  liable  to  any 
tax  imposed  by  this  title,  shall  keep  such  records  and  render,  un- 
der oath,  such  statements  and  returns,  and  shall  comply  with  such 
regulations  as  the  Commissioner  of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  may  from  time  to  time  pre- 
scribe.   (39  Stat.  792.) 

The  above  provision  constitutes  section  409  of  "An  act  to  increase  the  rev- 
enue, and  for  other  purposes."  It  appears  under  the  title  heading.  "Title 
IV — Miscellaneous  Taxes."  The  various  provisions  of  such  title  are  set 
forth  ante,  §§  5877a,  5080a-5980j,  and  post,  §§  59801,  5980m,  5990,  6002. 
e070a,  6110a,  eilOb-6112,  eil4-6114e,  ei27a.  6144a,  6161. 

§  5980/.  (Act  Sept.  8,  1916,  c.  463,  §  410.)     Repeal. 

That  the  Act  approved  October  twenty-second,  nineteen  hundred 
and  fourteen,  entitled   "An  Act  to  increase   the  internal   revenue, 
and  for  other  purposes,"  and  the  joint  resolution  approved  Decem- 
ber seventeenth,  nineteen  hundred  and  fifteen,  entitled  "Joint  res- 
olution extending  the  provisions  of  the  Act  entitled  'An  Act  to  in- 
crease the  internal  revenue,  and  for  other  purposes,'  approved  Oc- 
tober twenty-second,  nineteen  hundred  and  fourteen,  to  Decem- 
ber thirty-first,  nineteen  hundred  and  sixteen,"  are  hereby  repealed, 
except  sections  three  and  four  of  such  Act  as  so  extended,  which 
sections  shall  remain  in   force  till  January  first,  nineteen  hundred 
and  seventeen,  and  except  that  the  provisions  of  the  said  Act  shall 
remain  in  force  for  the  assessment  and  collection  of  all  special  tax- 
es imposed  by  sections  three  and  four  thereof,  or  by  such  sections 
as  extended  by  said  joint  resolution,  for  any  year  or  part  thereof 
ending  prior  to  January  first,  nineteen  hundred  and  seventeen,  and 
of  all  other  taxes  imposed  by  such  Act,  or  by  such  Act  as  so  ex- 
tended, accrued  prior  to  the  taking  effect  of  this  title,  and  for  the 
imposition  and  collection  of  all  penalties  or  forfeitures  which  have 
accrued  or  may  accrue  in  relation  to  any  of  such  taxes.    (39  Stat.  792.) 
The  above  repealing  provision  appears  in  "An  act  to  increase  the  revenue, 
and  for  other  purposes/'  cited  above,  as  section  410  of  title  4,  which  is  headed, 
"Miscellaneous  Taxes."    The  positions  in  this  compilation  of  the  various  pro- 
visions of  title  4  is  stated  in  the  notes  to  the  preceding  section.     The  effect 
of  the  repealing  clause  is  discussed  in  the  notes  to  §f  6115,  6119,  6122. 

Res.  Dec.  17,  1915,  No.  4,  referred  to  read  as  follows:  "The  provisions  of 
the  Act  entitled  *An  Act  to  increase  the  internal  revenue,  and  for  other  pur 
poses,*  approved  October  twenty-second,  nineteen  hundred  and  fourteen  (Stat- 
utes at   Large,   volume  thirty-eight,   pages  seven  hundred  and  forty-five  ^ 
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seven  hundred  and  sixty-four,  indusive),  are  continued  in  full  force  and  ef- 
fect until  and  including  December  thirty-first,  nineteen  hundred  and  sixteen/' 
Sections  3  and  4,  referred  to,  correspond  to  sections  407  and  408  of  Act 
Sept.  8,  1916,  c.  463,  and  are  set  forth  ante,  §§  5980a-5980j. 

§  5980m.  (Act  Sept.  8,  1916,  c  463,  §  412.)     When  act  takes  effect. 
That  the  provisions  of  this  title  shall  take  effect  on  the  day  fol- 
lowing the  passage  of  this  Act,  except  where  otherwise  in  this 
title  provided.    (39  Stat.  793.) 

This  was  a  provision  of  *'An  act  to  increase  the  revenue,  and  for  other 
purposes,'*  cited  ahove,  which  appeared  under  title  4  of  such  act,  headed 
"Miscellaneous  Taxes.'*  The  other  provisions  of  this  title  are  set  forth  here- 
in as  sections  5877a,  5980a-5980Z,  6990,  6002,  6070a,  6110a-6112,  6114- 
6114e,  6127a,  6161,  6346a. 


CHAPTER  FOUR 
Distilled  Spirits  and  Wines 


fieo. 

5981. 
5982. 
5988. 

5984. 

5985. 
5986. 


5987. 
5988. 
5989. 
5990. 
5991. 
5992. 


5994. 
5996. 

5996. 

5997. 
5998. 

6999. 


6000. 

6001. 
6002. 
6008. 


6004. 

6005. 
6006. 

6007. 

6008. 
6009. 


Distiller,  definition  of. 

Distilled  spirits,  definition  of. 

Standard  of  proof -spirits;  pre- 
vention of  frauds. 

Gallon  as  used  in  sales,  defini- 
tion of. 

Tax  on  distilled  spirits. 

Tax  on  distilled  spirits;  stamps; 
time  for  payment  of  tax;  de- 
posit in  warehouse. 

Adding  substances  to  create  ficti- 
tious proof;   penalty. 

Tax  on  spirits  removed  without 
deposit  in  warehouse. 

Products  of  distillation  contain- 
ing spirits. 

Brandy  made  from  apples, 
peaches,  grapes,  etc. 

Small  distilleries  may  be  exempt- 
ed from  certain  requirements. 

Evading  tax;    penalty. 

Distiller  defrauding  or  attempt- 
ing to  defraud  United  States 
of  tax  on  spirits. 

Registry  of  stills,  etc. 

Notice  of  intention  to  carry  on 
business  of  distiller  or  rectifier. 

Notice  by  rectifier  of  intention  to 
rectify,  etc.;    gauging;   returns. 

Distiller  to  give  bond. 

Bond  not  to  be  approved  until 
law  complied  with. 

Distiller  must  be  owner  in  fee- 
simple,  or  have  written  consent 
of  owner,  etc. 

Refusal  of  bond  from  person  pre- 
viously convicted. 

Plan  of  distillery. 

Surveys  of  distilleries. 

Notice  by  manufacturer  of  a 
still;  penalty  for  setting  up 
still  without  permit 

Distilling  on  certain  premises 
prohibited;    penalty. 

Receiving-cisterns   in   distilleries. 

Breaking  locks,  gaining  access  to 
cistern,  etc.;   penalty. 

Furnaces,  tubs,  doublers,  worm- 
tanks;    penalty. 

Apparatus  and  fastenings. 

Distillery  warehouse. 


Sec. 

6010.  Use   of   distillery   warehouse   by 

successor  in  business. 

6011.  When  a  warehouse  becomes  un- 

safe. 

6012.  Discontinuance  of  warehouse  and 

transfer  of  merchandise. 

6013.  Store-keepers  have  charge  under 

direction  of  collector. 

6014.  Custody     and     management     of 

warehouse. 

6015.  Distiller  to  keep  distillery  acces- 

sible. 

6016.  Power  of  revenue  oflBcers  to  en- 

ter and  examine  distilleries; 
penalty   for   obstructing  officer. 

6017.  Distillers    and    rectifiers   to    fur- 

nish facilities  for  examination; 
penalty  for  neglect. 

6018.  Officers   to   break   up   ground   or 

walls  in  order  to  examine. 

6019.  Signs  to  be  put  up  by  distillers 

and  rectifiers;  penalty  for  neg- 
lect; penalty  for  using  false 
signs,  etc. 

6020.  Distillers  not  to  carry  on  busi- 

ness until  the  law  is  complied 
with. 

6021.  Carrying    on    distillery    without 

giving  bond,  etc.;   penalty. 

6022.  Mash,   wort,   and  vinegar;    loca- 

tion  and   operation  of  vinegar 
factories;    forfeitures;    punish- 
ment. 
6028.  Location    and   operation    of   cer- 
tain vinegar  factories. 

6024.  No  process  for  distilling  between 

11  p.  m.  of  Saturday  and  1  a. 
m.  of  Monday.  ^ 

6025.  Using  material  or  removing  spir- 

its in  absence  of  store-keeper; 
penalty. 

6026.  Emptying  and   filling  fermenting 

tubs. 

6027.  Drawing     off     water,     cleansing 

worm-tub,  etc. 

6028.  Drawing  off,   gauging,   etc.,   and 

removal  of  spirits  to  ware- 
house. 

6029.  Tax-paid    spirits    not   to   remain 

on  distillery  premises. 
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See. 
6080. 

6031. 


6032. 
6033. 

6034. 


6035. 
6036. 
6037. 

6038. 


6040. 


6041. 

6042. 
6043. 


6044. 
6045. 

6046. 


6047. 

6048. 
6049. 


6050. 

6051. 

6052. 

6053. 
6054. 

6055. 

6056. 
6057. 


6058. 
6059. 

6060. 

6061. 
6062. 


Forfeiture  of  nnstamped  pack- 
ages. 

Qauger  employing  distiller,  etc., 
to  use  brands  or  perform  his 
duties;  penalty. 

Ganger's  returns. 

Fraudulent  inspection,  gauging, 
etc.;   penalty. 

Distiller's  entry  of  deposit  in 
warehouse;  bond  for  taxes;  col- 
lection of  taxes. 

Distiller's  bond  for  taxes  on 
spirits  deposited  in  warehouses. 

Withdrawal  from  warehouse,  en- 
try for. 

Gauging,  stamping,  and  branding 
spirits  removed  from  ware- 
house. 

Removal,  concealment,  etc.,  of 
spirits  contrary  to  law;  pen- 
alty. 

Special  bonded  warehouses  for 
grape  brandy. 

Payment  of  tax  on  grape  brandy; 
removal  to  special  bonded  ware- 
house. 

Special  stamp  on  removal  to  spe- 
cial bonded  warehouse. 

Deposit  in  warehouse;  bond. 

Withdrawal  from  warehouse  for 
transfer  or  exportation;  entry; 
bond. 

Exportation  of  grape  brandy. 

Discontinuance  of  warehouse  and 
transfer  of  merchandise. 

Removal  of  grape  brandy  with- 
out compliance  with  act;  as- 
sessment and  collection  of  tax. 

Time  for  payment  of  tax  on 
grape  brandy;    forfeitures. 

Rules  and  regulations. 

Failure  to  comply  with  provi- 
sions for  deposit  in  special 
warehouse,  etc.;    punishable. 

Special  bonded  warehouse  provi- 
sions extended  to  fruit  brandy. 

Regauging  at  warehouse;  allow- 
ance for  loss. 

Allowance  for  loss  of  spirits  in 
warehouse. 

Regauging. 

Allowance  for  loss  of  spirits  de- 
posited in  warehouse  extended. 

Allowance  for  leakage  or  loss  on 
withdrawal  of  spirits  from  dis^ 
tillery  warehouse  for  exporta- 
tion. 

Tax  on  lost  spirits  covered  by 
insuraifte  not  to  be  remitted. 

Allowance  for  leakage  or  loss  on 
withdrawal  of  spirits  from  dis- 
tillery warehouse  to  manufac- 
turing warehouse. 

General  bonded  warehouses. 

Removal  of  spirits  to  general 
bonded  warehouses. 

Stamp  on  removal  to  general 
bonded  warehouse. 

Warehousing  bonds. 

Withdrawal  from  general  bonded 
warehouse. 


Sec. 

6063.  Previous  provisions  applicable  to 

spirits  deposited  in  general 
bonded  warehouses. 

6064.  Tax  on  spirits  removed  from  £b- 

tillery  warehouse  to  general 
bonded  warehouse  without  com- 
pliance with  requirements  of 
act;    excessive  loss. 

6065.  Failure    to    deposit    in    general 

bonded  warehouse  in  time,  or 
removal  therefrom  without  com- 
pliance with  requirements  of 
act;   punishment;   forfeitures. 

6066.  Alcohol   withdrawn  for  scientific 

purposes. 

6067.  Withdrawal  of  alcohol  for  scien- 

tific purposes  by  unincorporat- 
ed InstitutionB. 

6068.  Withdrawal  of  spirits  for  medic- 

inal preparations,  etc,  manu- 
factured in  bonded  warehooM 
for  export 

6069.  Withdrawal  of  spirits  from  dis- 

tillery warehouses  for  makioi 
sorghum  sugar. 

6070.  Bottling  of  spirits  in  bond. 
6070a.  Bottling  of  gin  in  bond  for  ex- 
port without  payment  of  tax. 

6071.  Regulations  for  bottling  of  8pi^ 

its  in  bond. 

6072.  Inspection,  etc.,  of  spirits  bottled 

for  export;    drawback. 

6073.  Tax  on  deficiency  of  spirits  bot- 

tled. 

6074.  Tax  on  spirits  entered  for  export 

if  case  opened,  or  marks,  etc, 
removed,  changed,  etc. 

6075.  Reusing    stamp    or    bottle,   and 

other  violations  of  act,  punish- 
able. 

6076.  Forging  stamps,  etc.,  punishable. 

6077.  Bottled   spirits  subject  to  State 

law. 

6078.  Power  of  officers  to  detain  pack- 

ages on  suspicion. 

6079.  Forfeiture   of   spirits   unlawfully 

removed  from  distillery. 

6080.  Store-keeper    unlawfully   remov- 

ing or  allowing  to  be  removed, 
etc. 

6081.  Store-keepers'       warehouse-books 

and  returns. 

6082.  Store-keepers  to  have  charge  of 

distillery  and  keep  account  of 
materials  used,  etc. 

6083.  Distillers'    books;    entries  to  be 

made. 

6084.  Books  to  be  open   to  inspection 

and  preserved  two  years. 

6085.  False  entries,  or  omitting  to  keep 

or  produce  books;    penalty. 

6086.  Using  false  weights  or  measures 

in  ascertaining  materials;  pen- 
alty; using  unregistered  mate- 
rials;  penalty. 

6087.  Distillers'   returns   of  productioD 

to  collector. 

Distillers'  returns  of  the  number 
of  barrels  distilled. 

Monthly  examination  of  distill- 
er's return,  etc 


6088. 
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6090.  Assessments    for     deficiency     in 

production. 

6091.  Remission   and   refunding  of  as- 

sessments for  deficient  produc- 
tion of  distillery. 

6092.  When  distilling  deemed  commenc- 

ed; suspension  of  work;  pen- 
alty. 

6093.  Reduction  of  capacity;    penalty. 

6094.  Stamps,    how    prepared    and    is- 

sued. 

6095.  Stamps,  form  of,  how  used. 

6096.  Accountability    for    stamp-books. 

6097.  Restamping   tax-paid   spirits,   to- 

bacco, etc.,  when  stamps  lost 
or  destroyed. 

6098.  OflBcer  using,  or  issuing,  or  per- 

mitting use  of  stamps,  contrary 
to  law;   penalty. 

6099.  Rectifier's   returns;    penalty   for 

unlawfully  rectifying. 

6100.  Books   to    be   kept    by    rectifiers 

and  wholesale  dealers;  penalty; 
monthly  transcript;    penalty. 

6101.  Purchase    of    quantities    greater 

than  twenty  gallons  from  one 
person,  etc. 

6102.  Gauging,  inspection,   and   stamp- 

ing of  rectified  spirits. 
6102a.  Casks  or  packages  dumped  for 
rectification,  or  received  from 
rectification,  to  be  gauged, 
marked,  etc.,  by  ganger  or  by 
rectifier. 

6103.  Filling   blanks,  and  affixing  and 

protecting  stamps. 

6104.  Spirits  drawn  into  new  packages 

to  be  gauged  and  branded;  re- 
turns;   forfeitures. 

6105.  Stamps  and  brands  to  be  effaced 

from  empty  casks;  penalty  for 
omitting  to  efface,  and  for 
transporting  in  violation  of 
law. 

6106.  Buying     or    selling    spirit-caaks 

having  inspection-marks. 

6107.  Changing   stamps,    shifting   spir- 

its, etc.;    penalty. 

6108.  Affixing     imitation     stamps     on 

packages  of  distilled  spirits; 
penalty. 

6109.  Removal    within    certain    hours 

from  distillery  or  rectifier's 
premises. 

6110.  (Superseded.) 

6110a.  What  constitutes  natural  wine; 
what  constitutes  wine   within 
meaning  of  act;  sweetening  of 
wine. 
8110b.  [a]  Rate  of  tax  on  still  wines 
and   combinations  sold   as 
wine;       classification      of 
wines;    abatement   or  re- 
fundment in  case  of  pay- 
ment of  tax  under  other 
acts, 
[b]  Payment  of  tax  to  be  made 
by  affixing  stamp;    notice, 
bond  and  inventories;    af- 
fixing stamps;    not  to  ap- 
ply to  wines  held  by  retail 
dealers  defined  by  R.  S.  { 
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8244,  or  wines  produced 
for  family  use;  issuance 
of  stamps;  collection  be- 
fore stamps  are  prepared, 
[c]  Withdrawal  of  grape  brandy 
or  wine  spirits  from  dis- 
tillery or  special  bonded 
warehouse  for  fortification 
of  wines;  tax  on  wines; 
exemptions  from  payment 
of  tax. 

6111.  Use    of   wine    spirits    to    fortify 

pure  sweet  wines. 

6112.  Wine  spirits  and  sweet  wine  de- 

fined. 

6118.   (Superseded.) 

6114.  Withdrawal  of  wine  spirits  from 
warehouse  or  registered  distil- 
lery for  fortifying  sweet  wines. 

6114a.  Removal  of  domestic  wines  to 
bonded  premises;  number  of 
removals;  tax  on  product  of 
wines  used  as  material. 

6114b.  Amount  of  tax  payable  on  do- 
mestic and  imported  sparkling 
wmes;  regulations,  etc.;  ex- 
ception of  wines,  etc.,  on 
which  tax  has  been  paid  under 
other  acts;  preparation  of 
revenue  stamps;  application  of 
other  laws;  collection  of  tax 
by  assessment  instead  of  by 
stamps. 

6114c.  Penalty  for  violation  of  act;  for- 
feiture of  wines,  etc.;  prohibi- 
tion as  to  mixing  or  blending 
not  applicable;  use  of  tax 
paid  grain  or  other  ethyl  al- 
cohol for  fortification  pur- 
poses. 

6114d.  Requiring  use  of  spirit  meters, 
locks,  seals;  assignment  of 
gangers  or  storekeeper- gang- 
ers; compensation  of  gangers. 

6114e.  Allowance  for  unavoidable  loss 
of  wines. 

6114f.  Rules  and  regulations. 

6116.  Withdrawal  of  wine  spirits  for 
fortifying  wines  for  exporta- 
tion. 

6116.  Reimportation  of  domestic  wines 

exported. 

6117.  Unlawful  use  of  wine  spirits,  not 

tax-paid,  punishable. 

6118.  Recovery    of   wine    spirits   from 

fortified  wines. 

6119.  Special    gangers    for    supervision 
•     of  fortification  of  wines;    com- 
pensation;   bonds. 

6120.  Fermenting  vats  for  manufacture 

of  wines  or  of  brandy  for  for- 
tification thereof. 

6121.  Remission  of  tax  on  grape  bran- 

dy accidentally  destroyed. 

6122.  Unlawful     recovery     of     spirits 

from  fortified  wines;  penalty; 
blending  fortified  wines. 

6128.  Tax  on  alcoholic  compounds  com- 
ing from  Porto  Rico. 

6124.  Drawback  on  distilled  spirits. 

6126.  Exportation  of  distilled  spirits 
withdrawn  from  bonded  ware- 
houses. 
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Sec.  See. 

6126.  Transportation    bond    on    with-      6131. 

drawal  of  distilled  spirits  from 
bonded  warehouse  for  exporta- 
tion;  export  bond.  6132. 

6127.  Expense  of  providing  and  affix- 

ing stamjm   for  casks   for   ex-      6133. 
portation. 
6127a.  Transfer  in  tanks  or  tank  cars 

of  distilled  spirits  for  export      6134. 

6128.  Release  of  distillery  before  judg- 

ment, in  what  cases.  6135. 

6129.  Distillery  to  be  destroyed  in  cer- 

tain cases  of  forfeiture;  wit- 
nesses of  destruction;  reim- 
bursement. 6136. 

6130.  When    burden    of    proof    is    on 

claimant  of  spirits  seized.  6137. 


Spirits  sold  under  judicial  pro- 
cess subject  to  tax;  sale  of 
spirits  for  taxes. 

Denatured  alcohol  for  use  in 
arts,  etc.,  free  of  tax. 

Denatured  alcohol  for  manufac- 
ture of  chemic^  free  of  tax; 
rum. 

Central  denaturing  bonded  ware- 
houses authorized. 

Transfer  of  alcohol  for  denatnra- 
tion  from  distilleries  to  denat- 
uring bonded  warehouses  or  to 
central  denaturing  plants. 

Unlawful  use  of  alcohol  with- 
drawn, etc,  punishable. 

Manufacture  of  alcohol  free  of 
tax  for  denaturation. 


§  5981.  (R.  S.  §  3247.)     Distiller,  definition  of. 

Every  person  who  produces  distilled  spirits,  or  who  brews  or  makes 
mash,  wort,  or  wash,  fit  for  distillation  or  for  the  production  of  spirits, 
or  who,  by  any  process  of  evaporization,  separates  alcoholic  spirit 
from  any  fermented  substance,  or  who,  making  or  keeping  mash, 
wort,  or  wash,  has  also  in  his  possession  or  use  a  still,  shall  be  re- 
garded as  a  distiller. 

Act  July  20,  1868,  c.  186,  |  59,  15  Stat.  150. 

Notes  of  Deciflioiis 


See  note  under  §  5842. 

General     purpose    of    statute^The 

provisions  of  this  chapter  were  adopt- 
ed solely  to  secure  the  payment  of  the 
tax  imposed  by  law  on  distilled  spirits. 
U.  S.  V.  Ulrici  (1884)  4  Sup.  Ot  288, 
289,  111  U.  S.  38,  28  L.  Ed.  344. 

The  general  purpose  of  the  internal 
revenue  law  of  July  20,  1868  (chapter 
186),  so  far  as  relates  to  distilled  spir- 
its, is  to  lay  a  tax  upon  the  product 
of  distillation  known  as  proof -spirits. 
(1868)  12  Op.  Atty.  Gen.  523. 

The  act  has  made  decisive  and  per- 
emptory distinctions  between  the  pro- 
duction of  proof-spirits  and  the  rectifi- 
cation or  purification  Or  the  production 
of  other  forms  of  alcoholic  compounds. 
Id. 

Distillers.-— A  manufacturer  of  va- 
nilla or  ginger  extract  by  mixing  the 
comminuted  vanilla  beans  or  ginger 
root  with  alcohol  in  a  percolator,  and 
who  afterward  recovers  a  part  of  the 
alcohol  remaining  in  the  mixture  for 
reuse  by  distillation,  is  not  a  distiller 
within  this  section.  Henry  K.  Wam- 
pole  &  Co.  V.  U.  S.  (1911)  191  Fed. 
573.  112  O.  C.  A.  633,  certiorari  de- 
nied (1912)  32  Sup.  Ot  840,  225  U. 
S.  710.  56  L.  Ed.  1268. 

A  rectifier  of  spirits  distilled  from 
domestic  materials  is  not  a  distiller  of 
spirituous  liquors,  within  the  meaning 
of  Act  July  24,  1813.  U.  S.  v.  Ten- 
broek  (C.  C.  1815)  Fed.  Gas.  No.  16,- 
446. 

If  a  rectifier,  by  any  process,  manu- 
factures spirits  from  fruits  or  berries, 
saloon  washings  containing  fermented 
substances,  or  from  sour  beer,  he  be- 
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comes  a  distiller.  R.  S.  S§  3259.  3260. 
post,  S§  5994,  5995.  U.  S.  v.  Marshall 
(C.  C.  1876)   Fed.  Gas.  No.  15,726. 

To  make  one  in  possession  of  a  still 
a  distiller,  because  he  keeps  mash, 
wort,  or  wash,  the  mash,  wort,  or 
wash  kept  must  be  such  as  will  pro- 
duce spirits  on  distillation.  U.  S.  7. 
Frerichs  (G.  G.  1879)  Fed.  Cas.  No. 
15.166. 

And  a  person  who  makes  alcoholic 
vapor  in  the  process  of  making  vine- 
gar by  machinery,  which  is  not  adapt- 
ed to  the  condensation  of  such  vapor 
is  not  a  distlUer.  Act  July  13,  1866. 
§§  21,  23;  Act  March  2,  §  16.  U.  S. 
V.  One  Still  (D.  G.  1867)  Fed.  Oaa.  No. 
15,956. 

A  manufacturer  of  vinegar,  who,  in 
the  process,  produces  a  fluid  containinf 
from  6  to  7  per  cent,  of  spirits,  with 
machinery  which  is  not  capable  of  pro- 
ducing a  higher  per  cent.,  is  not  bound 
to  take  ou\  a  distiUer^s  license.  U.  S. 
V.  Two  Barrels  (D.  G.  1867)  Fed.  Ca* 
No.  16,575. 

Under  Act  March  2,  1867,  |  16.  a 
manufacturer  of  vinegar  is  not  a  dis- 
tiller, although  he  uses  a  patent  ap- 
paratus in  which  a  mash,  fermented 
in  the  same  manner  as  for  the  produc- 
tion of  whisky,  is  used.  One  Vapor- 
izer (D.  G.  1868)  Fed.  Gas.  No.  10,- 
537. 

All  persons  having  an  interest  in  tbe 
business  of  distilling  or  directly  ai<&|l 
in  the  production  of  spirits  for  their 
use  or  benefit  are  distillers,  and  amen- 
able to  the  provisions  of  the  internal 
revenue  laws.  U.  S.  v.  Howard  (!)•  ^ 
1870)   Fed.  Gas.  No.  15,40L 
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A  vinegar  manufactarer  is  liable  as 
a  distiller  if,  by  the  process  used,  he  ob- 
tains alcohol  from  his  mash  so  that  he 
is  saved  the  expense  of  purchasing  the 
alcohol  necessary  for  the  manufacture 
of  vinegar.  U.  S.  v.  Steen  &  Cwergius* 
Factory  (D.  C.  1872)  Ped.  Cas.  No. 
16.383;  Same  v.  Distillery  (D,  O.  1877) 
Fed,   Cas.  No.  14,960. 

A  person  is  liable  for  illicit  distill- 


ing under  Act  July  20,  1868,  where  the 
spirits  extracted  partake  of  the  quali- 
ties of  alcohol,  irrespective  of  their 
degree  of  strength.  IJ.  S.  v.  Bagwell 
(D.  O.  1874)  Fed.  Cas.  No.  14,494. 

Cited  without  definite  application, 
Taney  v.  Penn  Nat.  Bank  of  Reading 
(1914)  34  Sup.  Ct.  288,  289,  232  U.  S. 
174,  58  L.  Ed.  558;  U.  S.  v.  Ridenour 
(D.  C.  1902)  119  Fed.  411,  414. 


§  5982.  (R.  S.  §  3248.)     Distilled  spirits,  deRnition  of. 

Distilled  spirits,  spirits,  alcohol,  and  alcoholic  spirit,  within  the  true 
intent  and  meaning  of  this  act,  is  that  substance  known  as  ethyl 
alcohol,  hydrated  oxide  of  ethyl,  or  spirit  of  wine,  which  is  commonly 
produced  by  the  fermentation  of  grain,  starch,  molasses,  or  sugar, 
including  all  dilutions  and  mixtures  of  this  substance;  and  the  tax 
shall  attach  to  this  substance  as  soon  as  it  is  in  existence  as  such, 
whether  it  be  subsequently  separated  as  pure  or  impure  spirit,  or  be 
immediately,  or  at  any  subsequent  time,  transferred  into  any  other 
substance,  either  in  the  process  of  original  production  pr  by  any 
subsequent  process. 

Act  July  20,  1868,  c.  186,  {  4,  15  SUt.  126. 

Wine  spirits  and  pure  sweet  wine  were  defined  by  Act  Oct.  1,  1890,  c.  1244, 
i  43,  as  amended  by  Act  Aug.  27,  1894,  c.  849,  §  68,  Act  June  7,  1906,  c. 
8046,  §  1,  Act  Oct.  22,  1914,  c.  831,  §  2,  88  Stat.  747,  and  Act  Sept  8,  1916, 
C  468,  I  402(c),  poet,  8  6112. 

Notes  of  Deoiflions 


See  notes  under  §  6125,  post 

Medicinal  preparation.— Undeif  this 
section  and  section  5971,  subd.  4,  ante, 
it  was  held  that  where  a  druggist, 
without  paying  the  internal  revenue  tax 
imposed  on  retail  liquor  dealers,  sold  a 
medicinal  preparation  which  was  88 
per  cent  proof  spirits,  more  than  suf- 
ficient to  preserve  the  medicinal  prop- 
erties of  any  herbs,  roots,  or  drugs 
contained  therein,  he  was  a  retail  liq- 
uor dealer  within  such  section.  U.  S. 
V.  Morfew  (D.  0.  1905)  136  Fed.  491. 

Bay  runid— Bay  rum  is  not  within  the 
enumeration  of  "distilled  spirits,"  de- 
fined in  this  section  as  "ethyl  alcohol, 
♦  ♦  ♦  including  all  dilutions  and 
mixtures  of  this  substance."  Ander- 
son V.  Newhall  (1908)  161  Fed.  906, 
88  0.  O.  A.  511. 

**Bay  rum"  is  a  fragrant  spirit,  ob- 
tained hy  distilling  the  leaves  of  the 
pimenta  acris  with  rum,  or  by  mixing 
the  volatile  oil  procured  from  the 
leaves  by  distillation  with  alcohol,  wa- 
ter, and  acetic  ether.  It  is  also  de- 
fined as  an  aromatic  liquid  obtained  by 
distilling  the  leaves  with  the  bayberry, 
or  by  mixing  various  oils,  as  the  oils 
of  myrica,  of  orange  peel,  and  of  pi- 
menta, with  alcohol.  Under  the  deci- 
sion of  the  Circuit  Court  of  Appeals, 
it  must  be  held  that  it  is  neither  a 
"distilled  spirit,"  as  that  term  is  de- 
fined by  this  section,  nor  a  "product 
of  distillation,"  within  section  5989, 
post,  providing  for  internal  revenue 
taxation  of  products  of  distillation  as 
distilled  spirits.  Roche  v.  Jordan  (0. 
0.   1909)    175  Fed.   234. 


Vermuth  as  wined— Vermuth  is  not 
"wine"  within  either  the  commercial  or 
the  popular  meaning  of  that  term,  and 
therefore  is  not  subject  to  the  stamp 
tax  on  "sparkling  or  other  wines," 
provided  in  War  Revenue  Act  June  13, 
1898,  c.  448,  30  Stat  463.  Treat  v. 
Taylor  (1908)  166  Fed.  1021,  91  C.  C. 
A.  330,  affirming  judgment  Taylor  v. 
Treat  (C.  C.  1907)  158  Fed.  656. 

Soaicage  of  barrel  of  splrlts^Under 

this  section,  declaring  it  to  be  the  true 
intent  and  meaning  of  internal  revenue 
laws  that  all  "distilled  spirits,  spirits, 
alcohol,  and  alcoholic  spirit,"  shall  be 
subject  to  the  tax,  the  soakage  of  a 
barrel  of  spirits  is  liable  to  taxation 
if,  by  any  process,  it  is  extracted  from 
the  wood,  so  as  to  become  merchant- 
able. It  is  no  obstacle  to  the  collection 
of  the  tax  thereon  that  the  usual  al- 
lowance for  soakage  was  originally 
made  on  the  package,  the  tax  then 
paid,  and  the  proper  stamps  affixed,  or 
that  there  are  no  specific  regulations 
by  the  commissioner  of  internal  reve- 
nue for  the  collection  of  the  tax  on 
soakage  so  extracted.  Hunter  v.  B. 
S.  Coming  &  Co.  (1898)  86  Fed.  918, 
30  C.  C.  A.  483. 

When  tax  attaches.— Under  the  in- 
ternal revenue  laws,  the  tax  on  spirts 
attaches  as  soon  as  they  come  into 
existence,  and  must  be  paid  by  the 
manufacturer,  even  in  case  of  their 
destruction,  unless  the  circumstances 
on  which  he  relies  for  exemption  come 
within  the  particular  description  in 
some    one    of    the    remedial    statutes. 
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of  tax  on  distilled  spirits  deposited  in  a  bonded  warehouse  prior  to  Aog.  1, 
1872,  was  temporary  merely,  and  is  omitted. 

The  tax  on  distilled  spirits  was  increased  to  90  cents  on  each  proof  gallon, 
or  wine  gallon  when  below  proof,  to  be  paid  by  the  distiller,  owner,  or  person 
in  possession  thereof  before  removal  from  the  distillery  bonded  wardionse, 
and  so  much  of  this  section  as  is  inconsistent  with  these  provisiona  was  re- 
pealed by  Act  March  3,  1875,  c  127,  |  1,  18  Stat.  330.  The  tax  was  in- 
creased to  $1.10  on  each  proof  gallon,  or  wine  gallon  when  below  proof,  a  pro- 
portionate tax  at  a  like  rate  on  fractional  parts  of  such  proof  or  wine  gallon,  ex- 
cluding fractional  parts  less  than  one-tenth,  to  be  paid  by  the  distiller  on  or 
before  the  removal  from  the  distillery  or  place  of  storage,  by  Act  Aug.  27, 18d4, 
c.  349,  §  48,  post,  §  5986. 

The  word  "seventy,"  in  this  section,  inclosed  in  brackets,  was  superseded  by 
said  subsequent  provisions. 

Notes  of  Deoisio^is 


1.  Tax   as  constitutional. 

2.  Construction  of  former  laws. 

3.  Statute  In  force  In  Alaska. 

4.  When  tax  becomes  due. 

6.  Increase  or  reduction  of  tax. 

6.  Rate  of  tax. 

7.  Tax  on  fractional  part  of  gallon. 

8.  Liability  for  tax  on  Illicit  spirits. 

9.  Persons  Interested  In  use  of  distillery, 

etc. 

10.  Proprietor  defined. 

11.  Liability   of  municipal    corporation. 

12.  Tax  on  bay  riun  Imported  from  Porto 

Rico. 

13.  Lien  and  enforcement  thereof. 

See  notes  under  §§  5908,  5982,  and 
5983,  ante. 

1.  Tax  as  constittttionaL^The  tax 
imposed  on  distillers  is  constitutional. 
U.  S.  V.  Singer  (1872)  15  Wall.  Ill, 
121,  21  L.  Ed.  49. 

2.  Construction  of  former  laws.— 
Construction  of  acts  of  March  3,  1791, 
May  8,  1792,  Feb.  18,  1793,  and  April 
6,  1802,  in  relation  to  the  duties  on 
domestic  distilled  spirits.  U.  S.  v. 
Sweeney  (D.  O.  1859)  Fed.  Cas.  No. 
16,426, 

3.  Statute   In   force   In   Alaska.— Act 

July  20,  1868,  imposing  a  tax  on  dis- 
tilled spirits,  being  a  general  act,  and 
passed  since  the  acquisition  of  Alaska, 
is  in  force  there.  U.  S.  v.  Seveloflf  (D. 
C.  1872)  Fed.  Cas.  No.  16,252. 

4.  When  tax  becomes  due.p— The  in- 
ternal revenue  tax  on  spirits  becomes 
due  as  soon  as  the  spirits  are  produc- 
ed. United  States  Fidelity  &  Guaranty 
Co.  of  Baltinfore,  Md.,  v.  U.  S.  (C.  0. 
A.  1914)  220  Fed.  592. 

5.  Increase    or    reduction    of   tax.— 

When  distilled  spirits  are  only  proof 
as  defined  by  section  5983,  ante,  or 
less  than  proof,  the  tax  is  to  be  levied 
and  collected  by  the  wine  gallon  pur- 
suant to  this  section;  but,  if  the  spir-  • 
its  are  above  proof,  the  excess  is  to 
be  determined,  and  the  tax  thereon  in- 
creased proportionately.  Louisville 
Public  Warehouse  Co.  v. .  Collector  of 
Customs  (1892)  49  Fed.  561,  567,  1 
C.  C.  A.  371. 

Spirits  in  a  bonded  warehouse  at  the 
time  of  the  passage  of  Act  March  7, 
1864,  are  subject  to  the  additional  duty 
imposed  by  section  7.  Westfall  v. 
Shook  (C.  C.  1867)  Fed.  Cas.  No.  17,- 
448. 


The  statute  which  took  effect  March 
8,  1875,  changed  the  rate  of  duty  upon 
spirituous  Uquors  from  70  cents  to  90 
cents.  An  assessment  was  made  for  a 
period  previous  to  and  including  March 
3d  at  70  cents.  Held,  that  though  the 
statute  was  in  force  during  the  whole 
of  March  3d,  so  that  the  rate  for  that 
day  should  have  been  90  cents,  the 
taxpayer  could  not,  on  that  account, 
dispute  the  validity  of  the  assessment 
U.  S.  V.  0*NeUl  (O.  C.  1884)  19  Fed. 
567. 

Act  July  20, 1868,  reducing  the  tax  on 
distilled  spirits,  but  requiring  payment 
on  the  quantity  manufactured,  instead 
of  the  quantity  remaining  when  it  was 
withdrawn  from  bond,  as  under  prior 
acts,  and  which  took  effect  by  its 
terms  as  to  "all  distilled  spirits  on 
which  the  tax  prescribed  by  law  has 
not  been  paid,"  as  applied  to  spirits 
which  had  been  previously  placed  in  a 
bonded  warehouse  and  had  not  been 
withdrawn,  required  payment  of  the 
tax  upon  the  quantity  in  existence 
when  the  act  was  passed;  being  nei- 
ther retroactive,  so  as  to  tax  spirits 
which  had,  prior  to  its  enactment,  be- 
come lost  by  leakage,  soakage,  or 
evaporation,  nor  affected  by  a  custom 
of  the  department,  continued  for  a 
time  after  its  passage,  to  accept  pay- 
ment on  the  quantity  shown  by  a  re- 
gauge  at  the  time  of  withdrawal. 
Burrough  v.  Abel  (C.  C.  1900)  100 
Fed.  66. 

6.  Rate  of  tax.— The  tax  must  be 
paid  at  the  rate  prescribed  by  the  law 
in  force  at  the  time  the  bond  was  giv- 
en. U.  S.  V.  Dutcher  (C.  C.  1868) 
Fed.  Cas.  No.  15,014. 

7.  Tax  on  fractional  part  of  gallon. 
—Spirits  were  manufactured  and  plac- 
ed in  bond  prior  to  July  20,  1868.  Up- 
on withdrawal,  on  July  26,  1869,  plain- 
tiff was  required  to  pay  taxes  on  13.86 
gallons  more  than  the  number  ot  proof 
gallons,  through  the  reckoning  by  the 
collector  of  each  fraction  of  a  gallon 
left  over  in  each  package,  after  the 
number  of  whole  gallons  therein  had 
been  counted,  as  a  whole  gallon.  Held, 
in  view  of  Act  July  20,  1868  (15  Stat 
125),  plaintiff  could  not  recover  the 
amount  of  the  taxes  collected  on  these 
extra  gallons.  Stuart  v.  Barnes  (C.  C. 
1890)  43  Fed.  281. 
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8.  Liability  for  tax  on  Illicit  spirits. 

—Knowledge  by  defendant  that  illicit 
spirits  were  being  manufactured  on  the 
premises  does  not  render  him  liable  for 
the  tax.  U.  S.  v.  Van  Slyke  (a  0. 
1878)  Fed,  Cas.  No.  16,610. 

9.  Porsons  Intorosted  In  uso  of  dis- 
tillery, otOiF— The  stockholders  of  a  cor- 
poration engaged  in  operating  a  dis- 
tillery are  "persons  interested  in  the 
use  of  the  distillery/'  within  this  sec- 
tion. D.  S.  V.  Wolters  (O.  C.  1891)  46 
Fed.  509;  Richter  y.  Henningsan 
(1895)  42  P.  1077,  110  Oal.  530. 

A  person  is  not  liable  for  the  tax 
miless  he  has  a  direct  interest  in  the 
business.  An  interest  as  lessor,  or  as 
a  creditor  who  expected  to  collect  his 
claim  if  the  business  proved  success- 
ful, is  not  sufficient  U.  S.  v.  Van 
Slyke  (C.  C.  1878)  Fed.  Cas.  No.  16,- 
610. 

The  terms  of  this  section,  namely, 
"every  person  in  any  manner  interest- 
ed in  the  use  of  any  still,  distillery,  or 
distilling  apparatus  shall  be  jointly  and 
severally  liable  for  the  taxes  imposed 
by  law  on  the  distilled  spirits  produced 
therefrom,"  include  stockholders  of 
private  corporations  engaged  in  dis- 
tilling for  gain.  (1877)  15  Op.  Atty. 
Gen.  559. 

The  stockholders  of  a  corporation 
engaged  in  the  business  of  distilling 
cannot  properly  be  accepted  as  sure- 
ties upon  the  bond  required  of  the  cor- 
poration by  section  6034,  post,  ev^n  if 
their  individual  liability  for  the  debts 
of  the  corporation  is,  by  the  terms  of 
the  charter,  limited  to  the  amount  of 
their  stock.  Such  stockholders  being 
already  jointly  and-  severally  liable,  un- 
der the  provisions  of  this  section,  for 
the  taxes  imposed  upon  the  spirits 
manufactured  by  the  corporation,  no 
additional  security  for  the  payment 
thereof  would  be  gained  by  their  sure- 
tyship.    (1878)   16  Op.  Atty.  Gen.  10. 

The  liability  imposed  upon  the  stock- 
holders by  the  internal  revenue  law  is 
a  liability  distinct  from  that  which  they 
are  under  as  such  to  the  public  with 
whom  the  corporation  deals;  it  is  a 
liability  imposed  by  reason  of  the  busi- 
ness in  which  the  corporation  whereof 
they  are  stockholders  is  engaged.     Id. 

10.  Proprietor  defined.— The  word 
"proprietor"  is  used  in  the  sense  of  an 
owner  who  has  the  exclusive  right  to 
and  control  over  the  premises,  and  in- 
cludes a  lessee.  U.  8.  v.  Van  Slyke 
(C.  0.  1878)  Fed.  Gas.  No.  16,610. 

11.  Liability  of  mnniolpal  oorpora- 
tloHi^-A  municipal  corporation  which 
engages  in  the  business  of  distilling  and 
selling  ardent  spirits  is  none  the  less 
liable  for  the  internal  revenue  taxes 
thereon,  because  it  had  no  authority 
under  its  charter  to  engage  in  the  busi- 
ness. City  of  Salt  Lake  City  v.  Hol- 
lister  (1886)  6  Sup.  Ct.  1055,  118  U. 
S.  256,  30  L.  Ed.  176,  affirming  (1882) 
3  Utah,  200,  2  Pac.  200. 


12.  Tax  on  bay  rum  Imported  from 
Porto  RIOO.F— The  Circuit  Court  of  Ap- 
peals having  previously  determined 
that  under  Foraker  Act  April  12,  1900, 
C— I  3,  ante,  |  3749,  providing  for  the 
taxation  of  imports  from  Porto  Rico, 
Porto  Rican  bay  rum  was  not  subject  to 
customs  duties  because  not  distilled 
spirits  nor  the  product  of  distillation, 
taxable  under  this  section  and  section 
5989,  post,  such  construction  could  not 
be  affected  by  the  subsequent  passage 
of  Act  Cong.  Feb.  4, 1909,  post,  §  6123, 
declaring  that  on  bay  rum  or  any  ar- 
ticle containing  alcohol  afterwards 
brought  from  Porto  Rico  Into  the  Unit- 
ed States  a  tax  should  be  paid  on  any 
spirits  contained  therein.  Roche  ▼. 
Jordan  (C.  C.  1909)  175  Fed.  234. 

IS.  Lien   and  enforcement  thereof.— 

The  tax  being  a  first  lien,  sureties  on 
a  bond  of  a  distiller  have  the  right  to 
insist  that,  when  the  spirits  are  seised 
and  sold  by  the  United  States  for  any 
reason  whatever,  the  proceeds  shall  be 
first  applied  to  the  payment  of  the 
taxes  and  the  bond  thereby  discharged. 
U.  S.  V.  Ulrid  (1884)  4  Sup.  Ct  288, 
289,  290,  111  U.  S.  38,  28  L.  Ed.  344. 

Under  this  section  and  section  5999, 
post,  declaring  that,  where  a  distiller 
does  not  own  the  land  on  which  his  dis- 
tillery is  situated,  he  must  file  with 
the  collector  the  written  consent  of 
the  owner  of  the  fee,  or  of  any  mort- 
gagee, judgment  creditor,  or  other  per- 
son having  a  lien  thereon,  that  the 
premises  may  be  used  for  the  purpose 
of  distilling  spirits,  and  stipulating  that 
the  lien  of  the  United  States  for  taxes 
shall  have  priority  of  such  mortgage, 
etc.,  it  was  held  that  the  consent  pro- 
vided for  in  section  5999,  post,  passes 
no  Interest  in  the  land  to  the  distiller, 
but  merely  gives  to  the  United  States 
a  first  lien  for  the  taxes  that  may  be 
due  from  him.  Mansfield  v.  Excelsior 
Refinery  Co.  (1890)  10  Sup.  Ct  826, 
830,  135  U.  S.  326,  34  L.  Ed,  162. 

The  lien  can  be  enforced  only  by  a 
suit  in  equity,  in  which  the  owners  of 
the  fee  in  the  land,  or  of  incumbrances 
on  it,  are  made  parties.     Id. 

The  government  has  a  first  lien  on 
spirits  until  the  tax  is  paid.  United 
States  Fidelity  &  Guaranty  Co.  of  Bal- 
timore. Md.,  V.  U.  S.  (C.  C.  A.  1914) 
220  Fed.  592. 

Failure  of  a  purchaser  of  property 
leased  for  a  distillery,  with  covenants 
to  be  subject  to  the  lien  of  taxes  and 
penalties,  to  appeal  from  an  assess- 
ment thereon,  precludes  him,  in  a  sub- 
sequent action  against  the  collector, 
from  showing  that  no  tax  or  penalty 
was  in  fact  due.  Milan  Distilling  Co. 
V.  Tillson  (C.  C.  1880)  Fed.  Cas.  No. 
9,539. 

The  lien  of  the  government  for  its 
tax,  and  its  possession  by  a  storekeep- 
er, is  not  a  proprietary  right  Hedger 
V.  Union  Ins.  Co.  (C.  C.  1883)  17  Fed. 
498. 

Act  1867,  making  the  land  on  which 
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whisky  is  distilled  liabte  for  the  tax,  Where  the  state  court  has  issued  ex- 
does  not  apply  where  one  distills  on  an-  ecution  against  property  used  for  a 
other's  land  without  his  consent  distillery,  the  property  cannot  be  sold 
Gudger  ▼.  Bates  (1874)  52  6a.  285.  under  the  Uen  of  the  United  States  for 

The   lien    of    the    United   States    for  taxes,  but  the  taxes  will  be  paid  first 

taxes  on  distilled  spirits  under  the  acts  out  of  the  proceeds  under  the  ezeca- 

of  July  13,  1866,  and  March  2,  1867,  tion  sale.    Id. 

is  valid  against  subsequent  judgments  See,  also,  notes  under  |  5982.  ante. 
on  the  distiller's  real  and  personal  es-  .    ^, 

tate.     U.   S.   V.   Black    (Pa.   1869)    3         Cited     without    definite    applieatiei, 

Brewst  166.  tJ.  S.  v.  Boecker  (1874)  21  Wall  652, 

Personal  property  of  a  distiller,  not  653,  22  L.  Ed.  472;    Hartman  v.  Bean 

located  on  the  distillery  premises  nor  (1878)   99  U.  S.  393.  25  lu  FA.  455; 

used  in  the  process  of  distilling,  is  not  Solomons  v.  U.  S.   (1890).  11  Sop.  Ct 

subject  to  the  Uen  for   taxes   on  the  88,  89,  137  U.  S.  342,  34  K  Ed.  667; 

spirits.     Id.  Jordan  ▼.   Roche   (1913)   33  Sup.  Ct 

The  Uen  of  the  United  States  for  tax  573,   228  U.   S.  436,   57  K  Ed.  908; 

upon   distiUed    spirits    under    the   acts  Taney  v.  Penn  Nat.  Bank  of  Reading 

of  July  13,  1866,  and  March  2,  1867,  (1914)  34  Sup.  Ct.  288,  289.  232  U.  S. 

is  valid  against  subsequent  judgments  174,  58  L.   Ed.  558;    Crystal  Springs 

on  the  reiS  and  personal  estate  of  the  Distillery  Co.  v.  Cox   (1892)  49  Fed. 

distiller.     Id.  655,  557,  1  C.  C.  A.  365;   Anderson  t. 

Where  a  distUlery  is  sold  on  execu-  NewhaU  (1908)  161  Fed.  906.  88  C,  C. 

tion  issuing  out  of  a  state  court,  the  A.  511;    Pattison  v.  Dale   (1912)  196 

lien  of  the  United  States  for  taxes  on  Fed.  5,  115  C.  C.  A.  639;    LoaisvlUe 

distiUed  spirits  must  be  first  paid  out  Public  Warehouse  Co.  v.  Surveyor  of 

of  the  proceeds  of  the  execution  sale,  Port  at  Louisville  (C.  C.  1891)  48  Fed. 

which  priority  wiU  be  recognized  in  the  372,  374;    U.  S.  v.  Peace  (C.  C.  1892) 

state  court.    Appeal  of  Dungan  (1871)  48  Fed.   714,  715;    Same  v.  Ridenour 

68  Pa.   (18  P.  F.  Smith)   204,  8  Am.  (D.  O.  1902)  119  Fed.  411,  414. 
Rep.  169. 

§  5986.  (Act  Aug.  27,  1894,  c.  349,  §  48.)  Tax  on  distilled  spirits; 
stamps;  time  for  payment  of  tax;  deposit  in  warehouse. 
On  and  after  the  passage  of  this  Act  there  shall  be  levied  and 
collected  on  all  distilled  spirits  in  bond  at  that  time,  or  that  have 
been  or  that  may  be  then  or  thereafter  produced  in  the  United  States, 
on  which  the  tax  is  not  paid  before  that  day,  a  tax  of  one  dollar  and 
ten  cents  on  each  proof  gallon,  or  vrine  gallon  when  below  proof, 
and  a  proportionate  tax  at  a  like  rate  on  all  fractional  parts  of  such 
proof  or  wine  gallon :  Provided,  That  in  computing  the  tax  on  any 
package  of  spirits  all  fractional  parts  of  a  gallon,  less  than  one  tenth, 
shall  be  excluded.  The  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  shall  prescribe  and  furnish 
suitable  stamps  denoting  the  payment  of  the  internal-revenue  tax 
imposed  by  this  section;  and  until  such  stamps  are  prepared  and 
furnished,  the  stamps  now  used  to  denote  the  payment  of  the  internal- 
revenue  tax  on  distilled  spirits  shall  be  affixed  to  all  packages  con- 
taining distilled  spirits  on  which  the  tax  imposed  by  this  section  is 
paid;  and  the  Commissioner  of  Internal  Revenue  shall,  by  assess- 
ment or  otherwise,  cause  to  be  collected  the  tax  on  any  fractional 
gallon  contained  in  each  of  such  packages  as  ascertained  by  the 
original  gauge,  or  regauge  when  made,  before  or  at  the  time  of 
removal  of  such  packages  from  warehouse  or  other  place  of  storage; 
and  all  provisions  of  existing  laws  relating  to  stamps  denoting  the 
payment  of  internal-revenue  tax  on  distilled  spirits,  so  far  as  ap- 
plicable, are  hereby  extended  to  the  stamps  provided  for  in  this  sec- 
tion. That  the  tax  herein  imposed  shall  be  paid  by  the  distiller  of 
the  spirits,  on  or  before  their  removal  from  the  distillery  or  place 
of  storage,  except  in  case  the  removal  therefrom  without  payment 
of  tax  is  authorized  by  law ;  and  (upon  spirits  lawfully  deposited  in 
any  distillery  warehouse,  or  other  bonded  warehouse,  established 
under  internal-revenue  laws)  within  eight  years  from  the  date  of  the 
original  entry  for  deposit  in  any  distillery  warehouse,  or  froxn  the 
date  of  original  gauge  of  fruit  brandy  deposited  in  special-bonded 
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warehouse,  except  in  case  of  withdrawal  therefrom  without  payment 
of  tax  as  authorized  by  law.    (28  Stat.  563.) 

This  section  was  pari  of  the  Wilson  Tariff  Act,  dted  above. 

This  section  modified  R.  S.  §  3251,  ante,  §  5985,  and  superseded  the  provi* 
sion  fixing  the  tax  at  90  cents  a  gallon  contained  in  Act  March  3,  1875,  c. 
127.  §  1.  18  Stat.  339. 

Provisions  for  drawing  off  distilled  spirits  into  packages,  and  for  gauging, 
proving,  marking,  branding,  and  stamping  the  packages,  were  made  by  R.  S. 
f  3287,  as  amended  by  Act  May  28,  1880,  c.  108,  §  6,  Act  Feb.  21,  1899,  c 
177,  and  Act  March  2,  1911,  c.  199,  incorporated  into  said  section,  set  forth 
post,  §  6028. 

Provisions  for  ganging,  stamping,  and  branding  spirits  removed  from  ware- 
houses were  made  by  B.  S.  §  8295,  as  amended  by  Act  July  16,  1892,  c  196, 
f  1,  incorporated  into  said  section,  post,  §  6037. 

Provisions  for  the  preparation  and  Issuance  of  stamps  required  for  dis- 
tilled spirits  were  made  by  R.  S.  §  3312,  post,  §  6094. 

The  failure  to  efface  stamps  from  empty  casks  and  the  changing  of  stamps 
and  shifting  spirits  were  punishable  by  R.  S.  §§  3324,  3326,  post,  {§  6105, 
6107. 

Special  bonded  warehouses  for  fruit  brandy  were  authorized  by  Act  March 
8,  1877,  c.  114,  and  Act  Oct  18,  1888,  c.  1194,  post,  |§  6039-6050. 

General  bonded  warehouses  for  spirits  were  authorized  by  Act  Aug.  27, 
1894,  c.  349,  §  51,  post,  §  6058. 

Notes  of  Deeisioiis 

See  notes  under  §  5985,  ante.  nal  revenue   for  the   settlement  of  a 

When  tax  is  due^The  tax  on  distilled      controversy  as  to  the  payment  of  tax- 
spirits   is   due    the    moment   they    are      ®"*    ^^' 

produced,  and   must  be  paid,  even  if         Taxation  by  state  of  liquors  In  bond- 
they  are  afterwards  destroyed  by  leak-       ed  warehouse—The  taxation  of  liquors 

?§5i?''^'t  r.^"^  ^-..^IX^^^^  ^^'  ^-  ^  bonded  warehouses  within  the  state, 

1871)   Fed.  Cas.  No.  9,250.  provided  for  by  Laws  Md.  1892,  c.  704, 

Payment  of  tax.— A  distiller  sold  as  amended  by  Laws  1900,  c.  320,  un- 
certain casks  of  unstamped  spirits  to  der  which  the  proprietors  of  such  ware- 
plaintiff,  which  were  then  in  the  govern-  houses  were  required  to  pay  the  taxes, 
ment  warehouse,  and  on  March  10,  and  were  given  a  lien  on  the  property 
1902,  plaintiff  paid  the  tax  on  the  spir-  therefor,  is  within  the  powers  of  the 
its,  but  before  the  attachment  of  stamps  state,  despite  the  facts  that  there  is 
the  spirits  were  seized  on  the  same  day  no  specific  provision  giving  the  proprie- 
for  violation  of  the  internal  revenue  tor  who  pays  the  taxes  a  right  to  re- 
law  by  the  distiller,  discovered  March  cover  interest  thereon,  that,  under  fed- 
4,  1902,  after  which  the  spirits  were  eral  legislation,  distilled  spirits  may  be 
forfeited  to  the  government  and  sold.  left  in  a  warehouse  for  several  years, 
Held  that,  as  this  section  requires  the  and  that  for  spirits  so  in  bond  negotia- 
payment  of  the  tax  by  the  distiller  and  ble  warehouse  receipts  have  been  is- 
the  issuance  of  stamps  to  him.  plaintiff  gued.  Oarstairs  v.  Cochran  (1904)  24 
was  not  entitled  to  recover  from  the  g^p.  ct.  318,  319,  193  U.  S.  10,  48  L. 
United  States  the  internal  revenue  tax  v*a  kqq 
so  paid.  Harkins  v.  Williard  (1906) 
146  Fed.  703,  77  G.  C.  A.  129.  Cited    without    definite    application, 

The  purpose  of  Congress  in  adopting  Taney  v.  Penn  Nat.  Bank  of  Reading 

this   amendment  was   to   provide   that  (1914)  34  Sup.  Ct.  288,  289,  232  U.  S. 

only  the  distiller  should  have  a  right  174,  58  L.  Ed.  558;   U.  S.  v.  Ridenour 

to  apply  to  the  commissioner  of  inter-  (D.  C.  1902)  119  Fed.  411,  415. 

§  5987.  (R.   S.   §  3252.)     Adding  substances   to   create  fictitious 
proof;   penalty. 
Every  person  who  adds  or  causes  to  be  added  any  ingredient  or 
substance  to  any  distilled  spirits  before  the  tax  is  paid  thereon,  for 
the  purpose  of  creating  a  fictitious  proof,  shall  be  fined  not  less  than 
one  hundred  dollars  nor  more  than  one  thousand  dollars  for  each 
cask  or  package  so  adulterated,  and  imprisoned  not  less  than  three 
months  nor  more  than  two  years ;  and  every  such  cask  or  package, 
with  its  contents,  shall  be  forfeited  to  the  United  States. 
Act  July  20,  1868,  c.  186,   |  38,  15  Stat  141. 

Cited    without    deflnite    application,      (1914)  34  Sup.  Ct  288,  289,  232  U.  S. 
Taney  v.  Penn  Nat  Bank  of  Reading      174,  68  L.  Ed.  658. 
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§  5988.  (R.  S.  §  3253.)     Tax  on  spirits  removed  without  deposit  in 
warehouse. 

The  tax  upon  any  distilled  spirits,  removed  from  the  place  where 
they  were  distilled  and  not  deposited  in  bonded  warehouse  as  re- 
quired by  law,  shall,  at  any  time,  when  knowledge  of  such  fact  is 
obtained  by  the  Commissioner  of  Internal  Revenue,  be  assessed  by 
him  upon  the  distiller  of  the  same,  and  returned  to  the  collector, 
who  shall  immediately  demand  payment  of  such  tax,  and,  upon  the 
neglect  or  refusal  of  payment  by  the  distiller,  shall  proceed  to  col- 
lect the  same  by  distraint.  But  this  provision  shall  not  exclude  any 
other  remedy  or  proceeding  provided  by  law. 

Act  March  2,  1867,  c.  169,  §  14,  14  Stat  481.    Act  Dec  24,  1872,  c  13, 
8  2,  17  Stat.  402. 

Hotes  of  Deolsioaa 

Suit  to  recover  taxes  aeseseed  under  that,  in  whole  or  in  iMirt,  formed  the 

statutOi^-^he  defendants  in  a  suit  on  a  basis  of  the  assessment.    Nor  has  the 

distiller's  bond,  instituted  for  the  recov-  coart  authority  to  compel  the  prodas> 

ery  of  internal  revenue  taxes  assessed  tion  of  such  papers  (1878)  16  Op.  Atty. 

under  this  section,  have  no  legal  right  Gen.  24. 

to  the  use  at  the  trial  of  the  reports,  Cited    without    dellnite    applieatloi, 

documents  and  other  papers  on  ffle  in  Hartman  y.  Bean  (1878)  99  U.  S.  393, 

the   office  of  the  Commissioner  upon  25  L.  Ed.  455;    Taney  v.  Penn    Nat 

which  the  Commissioner  acted  in  mak-  Bank  of  Reading  (1914)  34  Sup.  Ct 

ing   the    inquiries    and    determinations  288,  289,  232  tJ.  S.  174,  58  L.  Ed.  558; 

contemplated  by  section  5904,  ante,  and  U.  S.  y.  Allen   (C.  G.  1882)  14  Fed. 

from  which  he  deriyed  the  information  263,  267. 

§  5989.  (R.  S.  §  3254.)     Products  of  distillation  containing  spirits. 
All  products  of  distillation,  by  whatever  name  known,  which  con- 
tain distilled  spirits  or  alcohol,  on  which  the  tax  imposed  by  law  has 
not  been  paid,  shall  be  considered  and  taxed  as  "distilled  spirits. 
Res.  Feb.  5,  1867,  No.  11,  §  1,  14  StaL  565. 

Hotes  of  Deoisions 

Bay  rum^'Bay  rum*'  is  a  fragrant  8749,  providing  for  the  taxation  of  im- 
spirit,  obtained  by  distilling  the  leaves  ^  ports  from  Porto  Rico,  Porto  Rican 
of  the  pimenta  acris  with  rum,  or  by  bay  rum  was  not  subject  to  custom! 
mixing  the  volatile  oil  procured  from  duties  because  not  distilled  spirits  nor 
the  leaves  by  distillation  with  alcohol,  the  product  of  distillation,  taxable  under 
water,  and  acetic  ether.  It  is  also  de-  this  section  and  section  5985,  ante,  such 
fined  as  an  aromatic  liquid  obtained  by  construction  could  not  be  affected  by 
distilling  the  leaves  with  the  bayberry,  the  subsequent  passage  of  Act  Feb.  4, 
or  by  mixing  various  oils,  as  the  oils  1909,  post,  §  6123,  declaring  that  on  bay 
of  myrica,  of  orange  peel,  and  of  pimen-  rum  or  any  article  containing  alcohol 
ta,  with  alcohol.  Under  the  decision  afterwards  brought  from  Porto  Rico 
of  the  Circuit  Court  of  Appeals,  it  must  into  the  United  States  a  tax  shoald  be 
be  held  that  it  is  neither  a  "distilled  paid  on  any  spirits  contained  therein, 
spirit,"  as  that  term  is  defined  by  sec-  Id. 
tion  5982,  ante,  nor  a  "product  of  dis- 
tillation," within  section  5989,  provid-  Cited  without  definite  appiicatloi, 
ing  for  internal  revenue  taxation  of  Jordan  v.  Roche  (1913)  33  Sup.  Ot  573, 
products  of  distillation  as  distilled  spir-  228  U.  S.  436,  57  L.  Ed.  908;  Taney 
its.  Roche  v.  Jordan  (O.  O.  1909)  175  v.  Penn  Nat  Bank  (1914)  34  Snp.  Ct 
Fed.  234.  288,  289,  232  U.  S.  174,  58  L.  Ed.  558; 

The  Circuit  Court  of  Appeals  having  Anderson  v.  Newhall  (1908)  161  Fed. 

previously  determined  that  under  For-  906,  88  C.  C.  A.  511;  U.  S.  v.  Ridenoor 

aker  Act  April  12,  1900,  |  3,  ante,  8  (I>.  C.  1902)  119  Fed.  411,  414. 

§  5990.  (R.  S.  §  3255,  as  amended.  Act  June  3,  1896,  c.  309,  Act  Feb. 

4,  1901,  c.  195,  Act  March  2,  1911,  c.  198,  and  Act  Sept.  8,  1916, 

c.  463,  §  404.)    Brandy  made  from  apples,  peaches,  grapes,  etc. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 

Secretary  of  the  Treasury,  may  exempt  distillers  of  brandy  made 

exclusively  from  apples,  peaches,  grapes,  pears,  pineapples,  oranges, 

apricots,  berries,  plums,  pawpaws,  persimmons,  prunes,  figs,  or 

cherries  from  any  provision  of  this  title  relating  to  the  manufacture 

of  spirits  except  as  to  the  tax  thereon,  when  in  his  judgment  it  may 

seem  expedient  to  do  so ;  Provided,  That  where,  in  manufacture  of 
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wine,  artificial  sweetening  has  been  used  the  wine  or  the  fruit 
pomace  residuum  may  be  used  in  the  distillation  of  brandy,  as  such 
use  shall  not  prevent  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  from  exempting  such 
distiller  from  any  provision  of  this  title  relating  to  the  manufacture 
of  spirits,  except  as  to  the  tax  thereon,  when  in  his  judgment  it  may 
seem  expedient  to  do  so :  And  provided  further,  That  the  distillers 
mentioned  in  this  section  may  add  to  not  less  than  five  hundred 
gallons  (or  ten  barrels)  of  grape  cheese  not  more  than  five  hundred 
gallons  of  a  sugar  solution  made  from  cane,  beet,  starch,  or  corn 
sugar,  ninety-five  per  centum  pure,  such  solution  to  have  a  saccha- 
rine strength  of  not  to  exceed  ten  per  centum,  and  may  ferment  the 
resultant  mixture  on  a  winery  or  distillery  premises,  and  such  fer- 
mented product  shall  be  regarded  as  distilling  material.  (39  Stat  788.) 
Act  July  20,  1868,  c.  186,  §  2,  15  Stat.  125.  Act  June  3,  1896,  c.  309,  29 
Stat  195.  Act  Feb.  4,  1901,  c.  195,  31  Stat.  759.  Act  March  2,  1911,  c. 
198,  36  Stat  1014.    Act  Sept  8,  1916v  c.  463,  §  404,  39  Stai.  788. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding 
pears,  pineapples,  oranges,  apricots,  berries,  and  prunes  to  the  list  of  fruits 
mentioned  by  Act  June  3,  1896,  c  309,  cited  above.  It  was  further  amend- 
ed by  adding  figs  and  cherries  to  such  list  of  fruits,  by  Act  Feb.  8,  1901,  c. 
195,  cited  above.  It  was  further  amended  by  adding  plums,  pawpaws,  and 
persimmons  to  such  list  of  fruits,  and  by  adding  the  proviso  at  the  end  of 
the  section,  making  it  read  as  set  forth  here,  by  Act  March  2,  1911,  c  198, 
last  cited  above. 

Special  bonded  warehouses  for  fruit  brandy  are  authorized  and  regulated 
by  Act  March  3,  1877,  c  114,  and  Act  Oct  18,  1888,  c.  1194,  post,  under 
Rev.  St.  §  3290. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  is  authorized  to  exempt  small  distilleries  from  certain  pro- 
visions of  this  chapter,  by  Act  March  1,  1879,  c.  125,  §  5,  post,  §  5991. 

This  section  was  §  404  of  an  act  entitled  "An  act  to  increase  the  revenue, 
and  for  other  purposes,"  cited  above.  The  amendatory  act  adds  a  second 
proviso  to  the  section  as  amended  by  Act  March  2,  1911.  In  other  respects 
the  provision  remains  the  same. 

Hotes  of  Deoisions 

Regulations  authorized  by  statutow—  1868,  c.  186,  levying  a  special  tax  of  $4 
The  regulations  of  April  22,  1869,  were  a  barrel  upon  distilled  spirits.  (1868) 
anthorized  by  the  act  of  July  20,  1868,       12  Op.  Atty.  Gen.  514. 

i^^\^'I''^''^'%^^'^i^^^i^T^n''^  Cited  without  definite  application, 
^^^i'^ft^"'^^  ^^'  ^-  ^^^^^  ^^^-  ^"^^  Solomons  v.  U.  S.  (1890)  11  Sup.  Ct! 
NO,  10,4«0.  gg    gg    137  jj   g    342^  34  l.  r^.  667; 

Exemption  from  special  tax^-Distill-  Taney  v.  Penn  Nat  Bank   (1914)   34 

ere  of  brandy  from  apples,  peaches,  and  Sup.   Ct.  288,  289,  232  U.  S.  174,  58 

grapes,  exclusively,  may  be  exempted,  L.  Ed.  558;    U.  S.  v.  Ridenour  (D.  G. 

in  the  discretion  of  the  Commissioner  1902)    119    Fed.    411,    415;     Snme    v. 

of  Internal  Revenue  and  the  Secretary  Three  Packages  of  Distilled  Spirits  (D. 

of  the  Interior,  from  the  provision  of  O.  1903)  125  Fed.  52,  reversed  (1904) 

the  fifty-ninth  section  of  Act  July  20,  129  Fed.  329,  63  C.  C.  A.  263. 

§  5991.  (Act  March  1,  1879,  c.  125,  §  5.)  SmaU  distilleries  may  be 
exempted  from  certain  requirements. 
The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  exempt  distillers  whose  distilleries 
have  a  daily  spirit-producing  capacity  of  thirty  gallons  of  proof  spir- 
its, or  less,  from  such  of  the  provisions  of  existing  law  in  regard 
to  grain  distilleries  which  require  the  processes  of  distillation  to  be 
carried  on  through  continuous  closed  vessels  and  pipes,  or  which 
require  the  cisterns  to  be  connected  with  the  outlet  of  the  worm  or 
condenser  by  suitable  pipes  or  other  apparatus  or  which  require  cer- 
tain clear  spaces  about  the  cisterns  and  other  vessels  of  the  distillery, 
or  which  require  the  distillers  to  have  or  furnish  a  plan  of  the  dis- 
tillery, as  he  may  deem  proper.     (20  Stat.  336.) 

This  was  a  provision  of  an  act  to  amend  the  laws  relating  to  internal 
revenue,  cited  above. 

The  requirements  mentioned  in  this  section  were  prescribed  by  R.  S.  §§ 
8263,  3267,  post,  §1  6001,  6005. 
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§  5992,  (R  S.  §  3256.)     Evading  tax;   penalty. 

Whenever  any  person  evades,  or  attempts  to  evade,  the  payment 
of  the  tax  on  any  distilled  spirits,  in  any  manner  whatever,  he  shall 
forfeit  and  pay  double  the  amount  of  the  tax  so  evaded  or  attempted 
to  be  evaded. 

Act  July  20,  1868,  c.  186^  |  39,  15  Stat  141. 

As  to  fortification  of  wines,  see  8  6114c,  post. 


Cited    without    definite    application, 

Coffey  V.  U.  S.  (1886)  6  Sup.  Ot  437, 
439,  116  U.   S.  436,  29  L.   Ed.  684; 


Taney  t.  Penn  Nat.  Bank  of  Beading 
(1914)  34  Sup.  Ct  288,  289,  232  U.  S. 
174,  58  L.  Ed.  55a 


§  5993.  (R.  S.  §  3257.)  Distiller  defrauding  or  attempting  to  de- 
fraud United  States  of  tax  on  spirits. 
Whenever  any  person  engaged  in  carrying  on  the  business  of  a 
distiller  defrauds  or  attempts  to  defraud  the  United  States  of  the 
tax  on  the  spirits  distilled  by  him,  or  of  any  part  thereof,  he  shall 
forfeit  the  distillery  and  distilling-apparatus  used  by  him,  and  all 
distilled  spirits  and  all  raw  materials  for  the  production  of  distilled 
spirits  found  in  the  distillery  and  on  the  distillery  premises,  and  shall 
be  fined  not  less  than  five  hundred  dollars  nor  more  than  five  thou- 
sand dollars,  and  be  imprisoned  not  less  than  six  months  nor  more 
than  three  years. 

Act  March  81,  1868,  c  41,  8  5>  16  Stat  59. 

Violation  of  act  relating  to  tax  on  wines,  see  post,  t  6114c 


Hotes  of  Deoiaions 


1. 

2. 


S. 

4. 
6. 

6. 


Repeal  of  statute. 

Effect  of  statute  as  repealing  former 
law. 

Rights  of  participants  In  fraud. 

Forfeitures  in  general. 

Unlawful  removal  of  spirits. 

Forfeiture  of  distillery  as  bar  to  prose- 
cution of  stockholder  personally. 

7.  Who   may    contest   forfeiture   proceed- 

ings. 

8.  IJvidence    required    in    forfeiture   pro- 

ceedings. 

9.  Distiller  of  apple  brandy  as  subject  to 

iiidlctment  under  statute. 

10.  Indictment  or  information. 

11.  General  verdict  on  several  counts. 

12.  Judgment  of  acquittal  as  bar  to  suit 

See  §  5966,  ante,  and  §  6021,  post,  and 
notes  thereunder.  See  also,  notes  un- 
der §  6355,  post 

i.  Repeal  of  statute.~This  section  is 
not  repealed  by  section  6039  et  seq., 
post,  providing  for  the  establishment  of 
a  bonded  warehouse  ezclusiyely  for  the 
storage  of  grape  brandy,  removal  of 
such  spirits  thereto,  their  deposit  and 
withdrawal,  etc^  and  Act  October  18, 
1888,  section  6050,  post,  extending  the 
provisions  of  the  act  of  March  3,  1877, 
to  distillers  of  all  fruit  brandies.  U. 
S.  V.  Ridenour  (D.  O.  1902)  119  Fed. 
411. 

2.  Effect  of  statute  as  repealing  for- 
mer law.— Act  July  13,  1866,  §  23,  was 
not  repealed  by  this  statute,  which  pro- 
vides a  more  severe  punishment,  as  the 
statutes  cover  different  subject-mat- 
ters. U.  S.  V.  Cushman  (C.  0.  1869) 
Fed.  Cas.  No.  14,906. 

3.  Rights  of  participants  In  fraud.— 

Where  plaintiff  and  his  bookkeeper 
shared  the  gains  from  a  sale  of  whisky 
sold  in  fraud  of  revenue  laws,  and  the 


sales  were  affected  through  the  book- 
keeper as  agent  of  his  employer,  the 
fact  that  the  bookkeeper  was  the  more 
immediate  participant  in  the  fraud  will 
not  enable  his  partner  in  the  transac- 
tion to  recover  his  share  of  the  illicit 
gains.  Gurran  ▼.  Downs  (1879)  7  Mo. 
App.  329. 

4.  Forfeitures  In  general.— A  forfei- 
ture for  a  violation  of  the  law  extends 
to  the  interest  of  the  mortgagee.  U.  S. 
T.  Seven  Barrels  Distilled  Oil  (C.  C. 
1868)  Fed.  Cas.  No.  16,253:  All  the 
Distilled  Spirits,  etc..  Found  at  the 
Distillery  of  England  v.  Evans  (D.  C. 
1868)  Fed.  Gas.  No.  3,923;  U.  S.  v. 
Twenty  Barrels  of  Distilled  SpiriU,  Id. 
16,558. 

A  bona  fide  purchaser  for  value,  prior 
to  seizure,  is  protected.  U.  S.  v.  Six- 
ty-Four Barrels  Distilled  Spirits  (G 
C.  1870)  Fed.  Gas.  No.  16,306;  Same 
V.  Three  Hundred  and  Ninety- Six  Bar- 
rels of  Distilled  Spirits  (D.  G.  1865) 
Fed.  Gas.  No.  16,504;  Same  v.  Three 
Hundred  and  Seventy-Two  Pipes  of 
Distilled  Spirits  (D.  G.  1879)  Fed.  Cas. 
No.  16,505. 

Distilled  spirits  are  subject  to  for- 
feiture for  misconduct  of  the  distiller, 
even  though  the  tax  on  the  same  may 
have  bepn  paid  in  full.  Harkins  v.  Wil- 
liard  (1906)  146  Fed.  703,  77  C.  C.  A 
129. 

The  intention  of  congress  must  be 
manifest  and  unmistakable  to  justify 
the  courts  in  construing  a  law  impos- 
incr  a  forfeiture  as  extending  to  prop- 
erty which,  before  seizure,  had  been 
sold  to  an  innocent  purchaser.  U.  S. 
V.  One  Hundred  Barrels  of  Spirits  (G. 
G.  1870)  Fed.  Cas.  No.  15,948. 

This  section,  in  declaring  that  a  dis- . 
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tUler  sbaU  forfeit  the  diitiUery  and  dis- 
tillery apparatus  used  by  him,  means 
"shaU  subject  to  forfeiture."  U.  S.  ▼. 
DistiUery  at  Spring  VaUey  (O.  O.  187S) 
Fed.  Gas.  No.  14,963. 

Under  this  section  no  proof  is  re- 
quired of  the  actual  complicity  of  the 
owner  of  the  property  to  be  forfeited 
in  the  fraud  or  other  thing  which  caus- 
es the  forfeiture.    Id. 

Where  forfeited  spirits  have  been 
mixed,  though  in  good  faith,  with  spir- 
its which  have  paid  the  tax,  so  that 
they  can  no  longer  be  distinguished, 
the  entire  amoimt  is  forfeited  fo  the 
gOTemment.  U.  S.  ▼.  Fifty- Six  Bar- 
rels of  Whisky  (D.  O.  1866)  Fed.  Gas. 
No.  15,096;  Same  v.  Fifty-Four  Bar- 
rels of  DistiUed  Spirits  (D.  G.  1869) 
Fed.  Gas.  No.  15,093. 

A  forfeiture  under  Act  June  80,  1864, 
I  08,  and  the  penalty  of  $500  therein 
prescribed,  are  independent  of  any  oth- 
er penalties  named,  and  are  cumula- 
tive. U.  S.  V.  Three  Hundred  and 
Ninety- Six  Barrels  Distilled  Spirits  (D. 
C.  1866)  Fed.  Gas.  No.  16,502. 

In  the  absence  of  any  express  dec- 
laration that  the  forfeiture  shall  be  in- 
stantaneous upon  the  commission  of 
the  forbidden  acts,  the  forfeiture  re- 
lates only  to  the  time  of  seizure.  U. 
S.  ▼.  Three  Hundred  and  Ninety-Six 
Barrels  Distilled  Spirits  (D.  G.  1866) 
Fed.  Gas.  No.  16,503. 

The  volunteering  of  information  by 
the  owner  after  knowledge  that  his  vio- 
lations of  law  had  been  discovered  will 
not  save  a  forfeiture.    Id. 

After  an  officer  and  stockholder  of 
a  corporation  engaged  in  distilling  is 
convicted  for  a  violation  of  the  internal 
revenue  law,  an  action  cannot  be  main- 
tained to  enforce  the  forfeiture  of  the 
corporation's  property  for  the  same  of- 
fense, even  though  the  forfeiture  is  re- 
sisted only  by  the  other  stockholders. 
U.  S.  V.  One  DistiQery  (D.  G.  1890) 
43  Fed.  846,  following  Same  v.  McKee 
(C.  G.  1877)  Fed.  Gas.  No.  15,688, 
judgment  affirmed  (1899)  19  Sup.  Gt 
624,  174  U.  S.  149,  43  L.  Ed.  929. 

One  who  has  been  fined  and  impris- 
oned under  this  section  for  illicit  dis- 
tilling is  estopped  to  claim  as  his  own 
the  distillery  and  sprits  forfeited  there- 
by; and  such  a  conviction  is  not  a  bar 
to  the  proceeding  in  rem  required  by 
section  6355,  post,  to  declare  and  per- 
fect the  forfeiture.  U.  S.  v.  Three  Cop- 
per Stills,  etc  (D.  G.  1890)  47  Fed. 
495. 

The  government  does  not  lose  its 
rights  to  forfeit  a  distillery  for  viola- 
tion of  law  by  reason  of  a  failure  of 
the  government's  officers  to  discharge 
their  duties  or  because  of  their  derelic- 
tion or  malfeasance.  U.  S.  v.  One  Dis- 
tillery and  Fixtures,  etc.  (D.  G.  1911) 
193  Fed.  720. 

5.  Unlawful  removal  of  spirits.— Re- 
moval of  distilled  spirits  from  the  cis- 
tern room  of  a  distillery  by  the  em- 
ployes or  operators  thereof  to  a  place 
other  than  a  distillery  warehouse  held 


to  authorize  a  forfeiture  of  the  distill- 
ery and  the  spirits.  U.  S.  v.  One  Dis- 
tillery and  Fixtures,  etc.  (D.  G.  1911) 
193  Fed.  720. 

Removal  of  any  distilled  spirits,  the 
product  of  a  distillery  by  the  operator 
or  proprietor  without  payment  of  the 
tax,  is  ground  for  forfeiture  of  the  dis- 
tillery and  product     Id. 

6.  Forfeiture  of  distillery  as  bar  to 
prosecution  of  stockholder  personally.— 

That  a  distillery  has  been  forfeited  in 
a  proceeding  by  the  United  States  for 
a  violation  of  the  internal  revenue  laws 
is  not  a  bar  to  the  prosecution  of  a 
stockholder  personally  for  the  same  vio- 
lation, although  he  is  the  sole  stock- 
holder; nor  would  it  be  a  bar  if  the 
property  was  in  his  own  name.  Wood 
V.  U.  S.  (1913)  204  Fed.  55,  122  G.  G. 
A.  369. 

7.  Who  may  oontest  forfeiture  pro- 
ceedings^—A  proceeding  to  forfeit  a  dis- 
tillery and  its  products  for  violation  of 
the  internal  revenue  law  may  be  con- 
tested by  claimant  of  the  property  or 
the  sureties  on  its  bond  in  case  a  bond 
is  given.  U.  S.  v.  One  Distillery  and 
Fixtures,  etc.  (D.  G.  1911)  193  Fed. 
720. 

8.  Evidence  required  In  forfeiture 
proeeedings.— The  government,  in  a  libel 
to  forfeit  a  distillery  for  violation  of 
internal  revenue  law,  is  only  required 
to  prove  its  allegations  by  a  preponder- 
ance of  evidence.  U.  S.  v.  One  Dis- 
tillery and  Fixtures,  etc.  (D.  C.  1911) 
193  Fed.  720: 

9.  Distiller  of  apple  brandy  as  sub- 
ject to    indictment   under   statute.»In 

view  of  the  legislative  intent,  manifest- 
ed by  legislation  for  many  years,  that 
"spirits  distilled"  should  include  apple 
brandy,  a  distiller  of  apple  brandy  was 
properly  indicted  under  this  section  for 
an  attempt  to  defraud  the  government 
of  taxes  due  by  him.  U.  S.  v.  Ridenour 
(D.  G.  1902)  119  Fed.  411. 

10.  indictment  or  inform ation.~It  is 

not  necessary  for  a  count  under  this 
section  to  set  forth  the  particular 
means  by  which  the  claimant  defrauded 
and  attempted  to  defraud,  or  to  specify 
the  particular  spirits  covered  by  the 
tax.  Coflfey  v.  U.  S.  (1886)  6  Sup.  Gt 
432,  436,  116  U.  S.  427,  29  L.  Ed.  681. 

It  is  not  necessary  for  an  informa- 
tion to  aver  that  the  distilled  spirits 
found  on  claimant's  distillery  premises 
and  seized  were  distilled  by  him,  or 
were  the  product  of  his  distillery,  or 
that  the  distillery  apparatus  was  wrong- 
fully used ;  the  section  not  majcing  these 
facts  elements  of  the  causes  of  forfei- 
ture denounced  by  it.    Id. 

A  count  following  the  language  of 
this  section  is  sufficient  against'  a  gen- 
eral objection  by  demurrer.    Id. 

A  demurrer  to  counts  of  an  indict- 
ment under  this  section  and  section 
6354  and  6359,  post,  as  not  authorized 
because  a  specific  penalty'  other  than 
forfeiture  was   provided   for   the   acts 

(7053) 


§  5993  INTERNAL  RBVBNUB  (Tit.  35 

therein  charged  by  section  6038,  post,         12.  Judgment  of  acquittal  as  bar  to 

was  overruled.    Id.  suit^— A  judgment  of  acquittal  on  coants 

In  a  proceeding  by  information  for  the  of  an  information  founded  on  this  sec- 
forfeiture  of  property  under  this  sec-  tion  and  sections  6352  and  6355,  post, 
tion  and  section  6021,  post,  as  being  is  a  bar  to  a  suit  by  the  governmeDt 
used  by  one  carrying  on  the  business  of  founded  on  the  fraudulent  acts  and  at- 
a  distiller  without  giving  bond  and  at-  tempts,  and  intent  to  defraud  alleged  in 
tempting  to  defraud  the  government  of  the  prior  criminal  information  and  cov- 
the  tax  on  spirits  distilled  by  him,  the  ered  by  the  verdict  and  judgment  of  ac- 
burden  of  proof  rests  on  the  United  quittal.  Coffey  v.  U.  S.  (1886)  6  Sup. 
States  to  establish  the  facts  alleged,  Gt.  437,  440,  116  U.  S.  436,  29  L.  Ed 
and   every   reasonable   intendment  and  684. 

effect  must  be  given  to  answers  filed  by         qj^^j     without    definite    appileatioi, 

third   persons   who   claim   the   proper-  Dobbins's  Distillery  v.  U.  S.  (1877)  96 

^I  ??,*?®^^  ^^^-  /.^;^v   r.,P™  ?°SSf  U.  S.  395,  397,  24  L.  Ed.  637;   Mans- 

?^«^J^^*^J?^'.  ^i^-    ^^^^^^   ^^^  ^^  ^^®'  field  V.  Excelsior  Refinery  Co.  (1^) 

103  C.  C.  A.  43.  10  Sup.  Ct  825,  830,  135  U.  S.  326.  34 

Anmdictment  under  this  section  which  l   Ed.  162;   U.  S.  v.  Zucker  (1896)  16 

describes  the  offense  in  the  language  of  g'^p   q^  q^^^  Q42,  161  U.  S.  475,  40  L. 

the  statute  is  sufficient.     U.  S.  v.  Sta-  ^^  ^77    g^^^^  ^  q^^  Distillery  (1899) 

ton  (C.  C.  1878)  Fed.  Cas.  No.  16,382.  jjj  g   ^t  624,  174  U.  S.  149,  43  L.  Ed. 

I  i.  General  verdiot  on  oeveral  counts.  929;  Taney  v.  Penn  Nat  Bank  of  Read- 
— Informations  under  the  revenue  laws  ing  (1914)  34  Sup.  Ct  288,  289,  232 
for  forfeiture  of  goods  which  seek  no  U.  S.  174,  58  L.  Ed.  558;  U.  S.  v.  Don- 
judgment  or  fine  or  imprisonment,  aldson-Shultz  Co.  (1906)  148  Fed.  581. 
though  civil,  and  not  strictly  criminal,  79  C.  C.  A.  403;  Tucker  v.  Grier  (1908) 
cases,  are  so  far  criminal  as  to  come  160  Fed.  611,  87  C.  C.  A.  513;  Grier 
within  the  rule  that  a  general  verdict  v.  Tucker  (C.  C.  1907)  150  Fed.  658; 
on  several  counts  seeking  in  different  U.  S.  v.  Olsen  (D.  C.  1893)  57  Fed. 
forms  one  object  must  be  upheld  if  one  579,  583;  Same  v.  Jaedicke  (D.  C. 
count  is  good.  Coffey  v.  U.  S.  (1886)  1896)  73  Fed.  100, 103;  Same  v.  Manu- 
6  Sup.  Ct  432,  436,  116  U.  S.  427,  29  facturing  Apparatus  of  New  Jersey 
L.  Ed.  681;  Id.  6  Sup.  Ct.  437,  440,  Melting  &  Churning  Co.  (D.  C.  1905) 
116  U.  S.  436,  29  L.  Ed.  684.  141  Fed.  475. 

§  5994.  (R.  S.  §  3258.)     Registry  of  stUls,  etc. 

Every  person  having  in  his  possession  or  custody,  or  under  his 
control,  any  still  or  distilling  apparatus  set  up,  shall  register  the 
same  with  the  collector  of  the  district  in  which  it  is,  by  subscribing 
and  filing  with  him  duplicate  statements,  in  writing,  setting  forth 
the  particular  place  where  such  still  or  distilling-apparatus  is  set 
up,  the  kind  of  still  and  its  cubic  contents,  the  owner  thereof,  his 
place  of  residence,  and  the  purpose  for  which  said  still  or  distilling- 
apparatus  has  been  or  is  intended  to  be  used;  one  of  which  state- 
ments shall  be  retained  and  preserved  by  the  collector,  and  the  other 
transmitted  by  him  to  the  Commissioner  of  Internal  Revenue.  Stills 
and  distilling-apparatus  shall  be  registered  immediately  upon  their 
being  set  up.  Every  still  or  distilling-apparatus  not  so  registered, 
together  with  all  personal  property  in  the  possession  or  custody, 
or  under  the  control  of  such  person,  and  found  in  the  building,  or 
in  any  yard  or  inclosure  connected  with  the  building  in  which  the 
same  may  be  set  up,  shall  be  forfeited.  And  every  person  having 
in  his  possession  or  custody,  or  under  his  control,  any  still  or  dis- 
tilling-apparatus set  up  which  is  not  so  registered,  shall  pay  a  penalty 
of  five  hundred  dollars,  and  shall  be  fined  not  less  than  one  hun- 
dred dollars,  nor  more  than  one  thousand  dollars,  and  imprisoned 
for  not  less  than  one  month,  nor  more  than  two  years. 

Act  July  20,  1868,  c  186,  fr  5,  15  Stat.  126.     Act  Dec  24,  1872,  c.  U 
§§  1,  2,  17  Stat.  401,  402. 

Notes  of  Decisions 

Yearly  entry  of  sttlU  under  former  of  the  district  under  a  penalty.   Held, 

statute.— Act  March  3,  1791,  §§  21,  28,  that  the  duty  on  stills  could  be  recoT- 

24,  imposed  a  yearly  duty  on  stills,  to  ered,  whether  an  inspection  office  was 

be  measured  by  their  capacity,  unless  established  in  the  district  or  not    U. 

the  actual  amount  distilled  was  shown.  S.  v.  Wolf  (Pa.  1796)  Add.  312. 
Act  May  8,  1792,  required  stills  to  be         Cited     without  definite     applieatioi, 

entered  yearly  at  the  inspection  office  U.  &  Y.  Stowell   (1890)   10  Sup.  Ct 
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244,  247,  138  U.  S.  1,  83  L.  Bd.  555;  (denied  fl9111  192  Fed.  1022,  112  C. 

Powers  V.  U.  S.  (1912)  32  Sup.  Ct  281,  O.  A.  685) ;    U.   S.  ▼.  Hance   (D.  C. 

282,   223  U.    S.   303,  56  L.   Bd.  448;  1911)    184  Fed.  528    (affirmed   [1911] 

Taney  v.  Penn  Nat  Bank  of  Reading  191  Fed.  573,  112  C.  C.  A.  633,  and 

(1914)   34  Sup.  Ct.  288.  289,  232  U.  certiorari  denied  [1912]  32  Sup.  Ct.  840, 

S.  174,  68  L.  Bd.  558;   Foster  ▼.  U.  S.  225  U.  S.  710,  56  L.  Bd.  1268). 
(1911)  188  Fed.  805,  110  C.  0.  A.  283 

§  5995.  (R.  S.  §  3259.)  Notice  of  intention  to  carry  on  business* 
of  distiller  or  rectifier. 
Every  person  engaged  in,  or  intending  to  be  engaged  in,  the  busi- 
ness of  a  distiller  or  rectifier,  shall  give  notice  in  writing,  subscribed 
by  him,  to  the  collector  of  the  district  wherein  such  business  is 
to  be  carried  on,  stating  his  name  and  residence,  and  if  a  company 
or  firm,  the  name  and  residence  of  each  member  thereof,  the  name 
and  residence  of  every  person  interested  or  to  be  interested  in  the 
business,  the  precise  place  where  said  business  is  to  be  carried  on, 
and  whether  of  distilling  or  rectifying;  and  if  such  business  is  car- 
ried on  in  a  city,  the  residence  and  place  of  business  shall  be  indi- 
cated by  the  name  of  the  street  and  number  of  the  building.  In  case 
of  a  distiller,  the  notice  shall  also  state  the  kind  of  stills  and  the 
cubic  contents  thereof,  the  number  and  kind  of  boilers,  the  num- 
ber of  mash-tubs  and  fermenting-tubs,  the  cubic  contents  of  each 
tub,  the  number  of  receiving-cisterns,  the  cubic  contents  of  each 
cistern,  the  number  of  hours  in  which  the  distillery  will  ferment 
each  tub  of  mash  or  beer,  the  estimated  quantity  of  distilled  spirits 
which  the  apparatus  is  capable  of  distilling  every  twenty-four  hours, 
a  particular  description  of  the  lot  or  tract  of  land  on  which  the  dis- 
tillery is  situated,  and  of  the  buildings  thereon,  including  their  size, 
material,  and  construction;  and  that  said  distillery  premises  are  not 
within  six  hundred  feet,  in  a  direct  line,  of  any  premises  author- 
ized to  be  used  for  rectifying  or  refining  distilled  spirits  by  any 
process.  In  case  of  a  rectifier,  the  notice  shall  state  the  precise 
place  where  such  business  is  to  be  carried  on,-  the  name  and  residence 
of  every  person  interested  or  to  be  interested  in  the  business,  the 
process  by  which  the  applicant  intends  to  rectify,  purify,  or  refine 
distilled  spirits,  the  kind  and  cubic  contents  of  any  still  used  or  to 
be  used  for  such  purpose,  the  estimated  quantity  of  spirits  which 
can  be  rectified,  purified,  or  refined  every  twenty-four  hours  in  such 
establishment,  and  that  said  rectifying-establishment  is  not  within  six 
hundred  feet,  in  a  direct  line,  of  the  premises  of  any  distillery  regis- 
tered for  the  distillation  of  spirits.  In  case  of  any  change  in  the 
location,  form,  capacity,  ownership,  agency,  superintendency,  or  in 
the  persons  interested  in  the  business  of  such  distillery  or  rectifying- 
establishment,  or  in  the  time  of  fermenting  the  mash  or  beer,  notice 
thereof,  in  writing,  shall  be  given  to  the  said  collector  or  proper 
deputy  collector,  of  the  district  within  twenty-four  hours  after  such 
change;  and  any  deputy  collector  receiving  such  notice  shall  im- 
mediately transmit  the  same  to  the  collector  of  the  district.  Every 
notice  required  by  this  section  shall  be  in  such  form,  and  shall 
contain  such  additional  particulars,  as  the  Commissioner  of  Internal 
Revenue  may,  from  time  to  time,  prescribe.  Exery  person  who  fails  or 
refuses  to  give  such  notice  shall  pay  a  penalty  of  one  thousand  dol- 
lars, and  shall  be  fined  not  less  than  one  hundred  dollars  nor  more 
than  two  thousand  dollars;  and  every  person  who  gives  a  false 
or  fraudulent  notice  shall,  in  addition  to  such  penalty  or  fine,  be  im- 
prisoned not  less  than  six  months  nor  more  than  two  years. 

Act  July  20,  1868,  c,  186,  §  6,  15  Stat.  126.  127.  Act  Dec.  24,  1872,  c. 
13,  §  1, 17  Stat.  401. 

A  rectifier  intending  to  rectify  was  required,  before  emptying  any  package 
of  distilled  spirits  for  the  purpose,  to  give  notice  of  his  intention  to  the  col- 
lector of  the  district,  and  was  also  required  to  submit  si)ch  package  for  in- 
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spection  to  a  ^auger,  who  was  required  to  gauge  snch  package  and  its  con- 
tents, by  Act  March  1,  1879,  c.  125,  §  8,  aa  amended  by  Act  July  16,  1892, 
c  196,  §  1,  post,  §  5996. 

Kcitea  of  Deoiaioas 


Con8triiotion    with   other  sections^- 

Under  sections  6087  and  60S9,  post,  the 
j>enalty  is  not  to  be  assessed  against 
an  apparent  excess  above  the  daily 
average  in  one  month,  when  that  is 
balanced  by  a  corresponding  deficiency 
in  the  succeeding  month,  and  this  is  not 
altered  by  the  expression  in  this  section 
and  section  6093,  post,  by  which  a 
survey  is  taken  to  ascertain  the  pro- 
ducing capacity  for  "a  day  of  24  hours*'; 
that  expression  being  used  to  repre- 
sent, with  greater  certainty,  the  exact 
period  of  duration  for  which  thb  aver- 
age capacity  of  production  was  to  be 
ascertained;  and  nothing  but  "aver- 
age" was  intended,  as  is  manifest  from 
the  fact  that  no  distillery,  under  ordi- 
nary conditions,  has  any  spirit-produc- 
ing capacity  in  24  hours.  Chicago  Dia- 
tiUing  Co.  V.  Stone  (1890)  11  Sup.  Ct 
862,  865,  140  U.  S.  647,  36  L.  Ed.  632. 

When  reotlfler  becomes  a  distiller.^ 

If  a  rectifier,  by  any  process,  manu- 
factures spirits  from  fruits  or  berries, 
saloon  washings  containing  fermented 
substances,  or  from  sour  beer,  he  be- 
comes a  distiller.  R.  S.  §§  3259,  3260, 
ante,  §  5994,  and  this  section.  U.  S.  v. 
MarshaU  (C.  C.  1876)  Fed.  Cas.  No. 
15,726. 

Notice  in  general.— Act  July  20,  1868, 
imposing  a  tax  on  distilled  spirits,  pro- 
vides in  section  6  that  the  distiller 
shaU  give  a  written  notice  of  his  place 
of  business  and  certain  other  informa- 
tion, and  that  the  notice  "shall  also 
state   the   number   of  hours  in   which 


the  distiller  wiU  ferment  each  tub  of 
mash  or  beer,"  etc  Held,  that  the 
period  of  fermentation  fixed  by  the  dis- 
tiller in  such  notice  was  not  conduaiTe, 
but  the  assessor,  in  estimating  the  ca- 
pacity of  the  distillery,  could  fix  as 
the  true  fermenting  period  such  period 
as  he  deemed  correct  after  due  ex- 
amination. Pahlman  v.  Raster  (1873) 
87  U.  S.  (20  Wall.)  189.  22  L.  Ed.  342. 

Attegatton  aa  to  notice  In  indictnoiit 

—An  indictment  under  Act  1866,  c  184, 
I  25,  must  allege  that  the  still  was  in- 
tended to  be  used  within  the  United 
States  for  distilling  spirits,  and  that 
defendant  failed  to  give  the  notice,  etc. 
U.  S.  V.  Reed  (D.  0.  1868)  Fed.  Caa. 
No.  16,136. 

Evidence  of  violation  of  statute.* ' 
Evidence  held  to  sustain  a  finding  that 
the  running  of  beer  into  the  slop  tank 
of  a  distillery,  instead  of  into  the  mash 
and  fermenting  tubs,  in  violation  of 
this  section  and  section  6001,  post, 
was  not  by  mistake,  and  to  sustain  a 
libel  against  the  distillery.  Pocahon- 
tas Distilling  Co.  v.  U.  S.  (1914)  218 
Fed.  782,  134  C.  C.  A.  666. 

The  government,  on  a  libel  against  a 
distillery  for  illegal  operation,  is  only 
required  to  establish  its  case  by  a  pre- 
ponderance of  the  evidence.    Id. 

Cited  without  definite  application, 
U.  S.  V.  Boecker  (1874)  21  Wall  652, 
653,  22  L.  Ed.  472;  Taney  v.  Penn 
Nat  Bank  of  Reading  (1914)  34  Sup. 
Ct.  288,  289,  232  U.  S.  174,  58  L.  Ed. 
668. 


§  5996.  (Act  March  1,  1879,  c.  125,  §  8,  as  amended  Act  July  16, 
1892,  c.  196,  §  1.)  Notice  by  rectifier  of  intention  to  rectify, 
etc.;  gauging;  returns. 
When  any  rectifier  intends  to  rectify  or  compound  any  distilled 
spirits  he  shall,  before  emptying  any  package  of  distilled  spirits  for 
that  purpose,  give  notice  in  duplicate  to  the  collector  of  internal 
revenue  for  the  district  of  his  intention  so  to  rectify,  and  submit 
such  package  for  the  inspection  of  a  United  States  ganger,  who  shall 
duly  weigh  or  gauge  such  package  and  its  contents  and  make  due 
return  thereof,  and  such  spirits  shall  not  be  emptied  for  rectifica- 
tion, nor  rectified  or  compounded  in  the  package,  until  gauged  or 
weighed  as  herein  above  provided.  And  such  notice  and  return  shall 
be  made  in  such  form  and  contain  such  particulars  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  may  from  time  to  time  prescribe.  (20  Stat.  341.  11 
Stat.  200.) 

This  section  was  part  of  an  act  to  amend  the  laws  relating  to  interaAl 
revenue,  cited  above. 

This  section,  as  orij^inally  enacted,  required  the  rectifier  to  give  notice  in 
duplicate  to  the  collector  of  the  district,  In  such  form  and  giving  sucb  par- 
ticulars as  the  Commissioner  of  Internal  Reyenue  may  prescribe,  one  of  such 
notices  to  be  forwarded  by  the  collector  to  the  Commissioner  of  Interaal 
Revenue.  It  was  amended,  by  substituting  therefor  the  provisions  set  forth 
here,  by  Act  July  16,  1892,  c.  196,  §  1,  cited  above.  The  amendment  fol- 
lowed an  appropriation  for  salaries,  expenses,  and  fees  of  intemal-reTenae 
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officers  in  the  legislative,  execative,  and  judicial  appropriation  act  for  the 
fiscal  year  1893»  cited  above. 

A  rectifier  intending  to  commence  or  continue  business  was  required  to 
execute  a  bond  conditioned  for  the  faithful  compliance  with  the  law  in  re- 
lation to  the  business,  and  for  the  payment  of  taxes,  penalties,  and  fines  im- 
posed, by  Act  March  1,  1879,  c.  125,  §  7,  20  Stat  341.  This  section  was  re- 
pealed by  Act  May  28,  1880,  c  108,  §  9,  21  Stat.  148. 

Notes  of  Deoisions 

Necessity  of  again  inspecting,  gaug-  ganger  as  to  the  destruction  of  stamps, 

Ing,  and  branding.— Spirits  merely  pour-  held  valid  and  reasonable.    Thacher  v. 

ed  from  the  original  packages  into  an  U.  S.  (G.  C*  1878)  Fed.  Cas.  No.  13,- 

open  vat  for  rectification,  need  not  be  851. 

Act  1866,  c^84.  §  43.    U.  S.  v.  Eight  ^^^  rectification.— "Form  122"  for  the 

Barrels  of  Whiskey  (D.  C.  .1867)  Fed.  ^^^^^^   ^^   ^pj^ts   emptied   for   rectifi- 

Cas.  No.  15,028.  ^ti^^  held  authorized  by  law.     U.  S. 

Regulation  as  to  regaoglng^— A  regu-  y.    One    Hundred   and   Two   Packages 

lation  requiring  a  regauging  of  distilled  Distilled  Spirits  (D.  G.  1876)  Fed.  Cas. 

spirits   on   their  being   emptied   to  be  No.  15,944. 
rectified,    and    the    certificate    of    the 

§  5997.  (R.  S.  §  3260,  as  amended.  Act  May  28,  1880,  c.  108,  §  1.) 
Distiller  to  give  bond. 
Every  person  intending  to  commence  or  to  continue  the  business 
of  a  distiller  shall,  on  filing  with  the  collector  his  notice  of  such 
intention,  and  before  proceeding  with  such  business,  and  on  the 
first  day  of  May  of  each  succeeding  year,  execute  a  bond  in  the  form 
prescribed  by  the  Commissioner  of  Internal  Revenue,  conditioned 
that  he  shall  faithfully  comply  with  all  the  provisions  of  law  relating 
to  the  duties  and  business  of  distillers,  and  shall  pay  all  penalties  in- 
curred or  lines  imposed  on  him  for  a  violation  of  any  of  the  said 
provisions;  and  that  he  shall  not  suffer  the  lot  or  tract  of  land  on 
which  the  distillery  stands,  or  any  part  thereof,  or  any  of  the  distill- 
ing-apparatus,  to  be  incumbered  by  mortgage,  judgment,  or  other 
lien,  during  the  time  in  which  he  shall  carry  on  said  business.  Said 
bond  shall  be  with  at  least  two  sureties,  approved  by  the  collector 
of  the  district,  and  for  a  penal  sum  not  less  than  the  amount  of  tax 
on  the  spirits  that  can  be  distilled  in  his  distillery  during  a  period  of 
fifteen  days.  But  in  no  case  shall  the  bond  exceed  the  sum  of  one 
hundred  thousand  dollars.  The  collector  may  refuse  to  approve  said 
bond  when,  in  his  judgment,  the  situation  of  the  distillery  is  such 
as  would  enable  the  distiller  to  defraud  the  United  States;  and  in 
case  of  such  refusal  the  distiller  may  appeal  to  the  Commissioner  of 
Internal  Revenue,  whose  decision  in  the  matter  shall  be  final.  A 
new  bond  shall  be  required  in  case  of  the  death,  insolvency,  or  re- 
moval of  either  of  the  sureties,  and  may  be  required  in  any  other 
contingency  at  the  discretion  of  the  collector  or  Commissioner  of 
Internal  Revenue.  Every  person  who  fails  or  refuses  to  give  the 
bond  hereinbefore  required,  or  to  renew  the  same,  or  who  gives  any 
false,  forged,  or  fraudulent  bond,  shall  forfeit  the  distillery,  distilling- 
apparatus,  and  all  real  estate  and  premises  connected  therewith,  and 
shall  be  fined  not  less  than  five  hundred  dollars  nor  more  than  five 
thousand  dollars,  and  imprisoned  not  less  than  six  months  nor  more 
than  two  years. 

Act  July  20,  1868,  c.  186,  §  7,  15  Stat.  127.  Act  June  6,  1872,  c.  315,  § 
12,  17  Stat  239.  Act  Dec.  24,  1872,  c.  13,  §  1,  17  Stat.  401.  Act  May  28, 
1880,  c.  108,  §  1.  21  Stat  ,145. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out  after  the  words  "penal  sum  not  less  than"  the  word  "double,"  and  by 
inserting  after  the  words  "a  period  of  fifteen  days"  the  words  "But  in  no 
case  shall  the  bond  exceed  the  sum  of  one  hundred  thousand  dollars,"  as  set 
forth  here,  by  Act  May  28,  1880,  c.  108,  §  1,  cited  above. 

Collectors  were  authorized  to  refuse  to  approve  the  bond  of  a  person  con- 
victed of  any  fraud  under  the  laws  relating  to  distillers,  by  Act  Aug.  27, 
1894,  c.  349,  8  67,  post,  |  6000. 
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A  successor  in  the  business  of  distilling  was  authorised  to  use  the  distilling 
warehouse  of  his  predecessor  by  Act  Jan.  8,  1874,  c  7,  post,  8  6010. 

Carrying  on  distilleiy  without  giving  bond  was  punishable  by  R.  S.  t  3281, 
post,  t  6021. 

Notes  of  DeoisioBS 


JL  Constitutionality. 
2.  Who  Is  dlsUIler. 
8.  Validity  of  bond. 
4.    Voluntary  bond. 

6.  Authority  of  officer  to  vary  or  change 

terms  of  bonds. 
€.    Prosecution  and  penalty  for  failure  to 
give  bond. 

7.  Prosecution   for   false   and   fraudulent 

bond. 

8.  Forfeiture. 

9.  When  sureties  not  bound. 

10.    Obligations  or  acts  covered  by  bond. 
IL    Credits  to  which  surety  is  enUtled. 
12.    Discharge  of  sureties  or  release  from 

liability. 
18.    Actions  on  bonds. 

See  §  5985,  ante,  and  notes  there- 
under; 8  6021,  post,  and  notes  there- 
under. 

1.  Constitutlonaiity..Act  Jaly  20, 
1868,  in*  relation  to  a  tax  on  distilled 
spirits,  is  not  unconstitutional  because 
of  its  regulations  requiring  a  bond  be- 
fore commencing  business,  etc.  Mason 
V.  RolUns  (C.  O.  1869)  Fed.  Cas.  No. 
9,252. 

2.  Who  Is  distlller^If  a  rectifier,  by 
any  process,  manufactures  spirits  from 
fruits  or  berries,  saloon  teashings  con- 
taining fermented  substances,  or  from 
sour  beer,  he  becomes  a  distiller.  R. 
S.  §§  3259,  3260,  ante,  8§  5994,  5995. 
V.  S.  V.  Marshall  (O.  O.  1876)  Fed. 
Cas.  No.  15,726. 

3.  Validity  of  bond.  —  A  distiller's 
bond,  taken  in  pursuance  of  Act  July 
20,  1868,  imposing  taxes  on  distilled 
spirits,  and  which  enacts  that  the  as- 
sessor shall  not  approve  it  unless  the 
distilleiy  property  is  unincumbered  as 
against  the  United  States,  is  not  void, 
even  as  against  the  sureties  thereto, 
because  the  ground  was  incumbered,  and 
because,  it  being  so,  the  bond  was  ap- 
proved without  the  consent  of  the  in- 
cumbrancers to  postpone  their  liens  to 
that  of  the  United  States  for  taxes  and 
penalties.  Osborne  v.  U.  S.  (1873)  86 
U.  S.  (19  Wall.)  577,  580,  22  L.  Ed. 
208. 

This  rule  is  not  altered  by  the  fact 
that,  if  the  consent  of  the  incumbranc- 
ers had  been  procured  to  postpone  their 
liens,  the  ground  on  which  the  distillery 
stood  was  of  sufficient  value  to  dis- 
charge the  taxes  due  by  the  distiller. 
Id. 

A  distiller's  bond  given  under  Act  July 
1, 1862,  §  39,  conditioned  that  the  distill- 
er should  comply  with  the  conditions  of 
such  act  and  of  such  other  acts  as 
might  thereafter  be  enacted,  held  valid. 
U.  S.  V.  Mynderse  (C.  C.  1870)  Fed. 
Cas.  No.  15,850a. 

4.  Voluntary  bond^— A  bond  under  the 
statute  is  none  the  less  voluntary  be- 
cause of  the  word  "shall."     U.  S.  ▼• 


Hodson  (1870)  10  WalL  306,  406,  19 
L.  Ed.  937. 

5.  Authority  of  ofRcer  to  vary  or 
ohange  tornt  of  bondt^— A  public  offi- 
cer cannot  vary,  or  in  any  way  change 
the  terms  of  distillers'  bonds  required 
by  law.  U.  S.  v.  Bicket  (D.  C.  1872) 
Fed.  Cas.  No.  14,690. 

6.  Prosecition  and  penalty  for  failiro 
to  givo  bond^— A  distiller  is  justified 
in  relying  upon  the  act  of  the  assessor 
in  passing  upon  the  bond  given  for  ex- 
cise duty  (Act  July  20,  1868,  f  7),  and 
is  not  liable  for  the  penalty  because  the 
preliminaries  have  not  been  complied 
with.  U.  S.  V.  Thirty-Five  Barrels  of 
High  Wines  (D.  C.  1869)  Fed.  Gas. 
No.  16,460. 

On  a  prosecution  for  conducting  a  dis- 
tillery without  giving  the  necessary 
bond  or  paying  the  tax,  ignorance  on  the 
part  of  defendant  that  the  bond  had 
not  been  given  or  the  tax  paid  is  no 
defense.  U.  S.  v.  Dobbs  <D.  O.  1871) 
Fed.  Cas.  No.  14,972. 

7.  Prosecution  for  false  and  fraida- 
lent  bond.— It  is  no  defense  to  a  pros- 
ecution for  executing  and  signing  a 
fslse  and  fraudulent  bond  that  defend- 
ant knew  nothing  of  his  sureties,  but 
hired  a  man  to  obtain  them,  and  that 
they  swore  to  all  that  was  required  by 
law.  U.  S.  V.  O'Brien  (D.  C.  1868)  Fed. 
Cas.  No.  15,909. 

8.  Forfeiture.— Premises  occupied  and 
used  as  a  distillery  are  liable  to  for- 
feiture for  the  violation  of  sections  7 
and  19  of  the  act  of  July  20,  1868  (13 
Stat.  127,  132),  in  relation  to  distiller's 
bonds  and  books  of  account,  withoat 
regard  to  the  culpability  of  the  owner 
of  the  property.  Heidritter  v.  Elizabeth 
Oil  Cloth  Co.  (C.  C.  1881)  6  Fed.  138. 
judgment  affirmed  (1884)  5  Sup.  Ct 
135,  112  U.  S.  294,  28  L.  Ed.  729. 

A  decree  of  condemnation  under  for- 
feiture for  violation  of  sections  7  and 
19  of  Act  July  20,  1868,  15  Stat  127, 
132,  relates  back  to  the  time  when  the 
acts  were  committed  which  incurred  the 
forfeiture.    Id. 

A  mechanic's  lien  cannot  be  enforced 
in  a  state  court,  where  the  premises 
have  been  seized  by  the  United  States 
marshal  under  forfeiture  proceedings  of 
property  used  as  a  distillery  before  the 
claim  has  been  filed.    Id. 

9.  When  sureties  not  bound.  —  The 

sureties  are  not  bound  if  the  distillery 
is  established  on  a  different  lot  from 
that  described  in  the  notice  and  bond. 
U.  S.  V.  Boecker  (1874)  21  Wall.  652. 
654,  22  L.  Ed.  472. 

10.  Obligations  or  acts  oovored  by 
bond^— The  penalty  of  a  bond  given  pur- 
suant to  Act  June  80,  1864,  on  taking 
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out  a  distiller's  license,  cannot  be  en- 
forced for  acts  done  in  carrying  on  such 
business  after  the  term  of  the  license 
has  expired.  U.  S.  ▼.  Smith  (1869)  75 
U.  S.  (8  Wall.)  587,  19  L.  Ed.  506. 

The  condition  in  a  distiller's  bond, 
given  nnder  Act  Jnly  20,  1868,  §  7  (15 
Stat.  128),  that  the  obligors  "shall  in 
all  respects  comply  with  all  the  provi- 
sions of  law  in  relation  to  the  duties 
and  business  of  distillers,"  is  prospec- 
tive, as  well  as  present  U.  S.  v.  Pow- 
ell (1871)  81  U.  S.  (14  WaU.)  493,  20 
L.  Ed.  726. 

A  distiller's  bond  conditioned  "faith- 
tvJly  to  comply  with  all  the  provisions 
of  law  in  relation  to  the  business  of 
distillers"  covers  wages  of  a  storekeep- 
er in  charge  of  a  distiller's  warehouse 
on  week  days  and  Sundays,  under  Joint 
Resolution  of  March  29,  1869,  whether 
the  bond  was  executed  before  or  after 
the  passage  of  the  Joint  Resolution. 
Id. 

The  bond  does  not  bind  the  distiller 
and  his  sureties  to  make  reimbursement 
to  the  government  of  moneys  paid  by 
it  to  its  own  officers  or  agents  in  pur- 
suance of  law.  U.  S.  V.  Singer  (1872) 
15  WaU.  Ill,  122,  21  L.  Ed.  49. 

The  sureties  of  a  distiller  under  Act 
July  20,  1868,  are  not  liable  for  taxes 
incurred  on  business  carried  on  by  the 
principal  at  a  different  place  from  that 
specified  in  the  bond  and  notice  of  the 
residence  and  place  of  business  of  the 
principal,  prescribed  by  section  6.  IT. 
S.  V.  Boecker  (1874)  88  U.  S.  (21 
WaU.)  652,  22  L.  Ed.  472. 

A  distiller's  official  or  annual  bond, 
given  pursuant  to  this  section,  and  con- 
ditioned that  he  "shall  faithfully  comply 
with  aU  the  provisions  of  law  relating 
to  the  duties  and  business  of  distillers," 
binds  the  sureties  for  the  payment  of 
the  tax  on  aU  spirits  distilled  during 
its  term,  which  is  one  of  the  duties  of 
the  distiller,  and  which  tax  becomes  a 
debt  due  to  the  United  States  from 
the  time  the  spirits  are  manufactured, 
due  and  payable  at  once  on  their  re- 
moval, unless  they  are  entered  for  de- 
posit in  warehouse;  nor  are  the  sure- 
ties relieved  from  such  liability  by  the 
execution  of  a  warehousing  bond  given 
pursuant  to  section  6034,  post,  to  se- 
cure delay  in  payment  of  the  tax,  which 
does  not  extinguish  the  debt,  nor  be- 
come a  substitute  for  the  original  bond 
with  respect  to  such  spirits,  from  the 
government,  for  which  he  failed  to 
account;  and  the  measure  of  recovery 
is  the  face  value  of  such  stamps,  as 
charged  to  him  in  his  account.  Such 
an  action  is  not  one  for  the  conver- 
sion of  property,  but  one  for  a  breach 
of  official  duty,  and  is  governed  by  the 
terms  and  conditions  of  the  bond  and 
the  statutes  which  prescribe  such  duty; 
and  the  government  is  not  required  to 
prove  that  the  stamps  unaccounted  for 
were  sold,  and  the  money  received 
therefor,  even  though  such  fact  is  un- 
necessarily  alleged  in   the   complaint 


U.  S.  V.  MuUins  (1902)  119  Fed.  334, 
56  C.  0.  A.  238,  writ  of  certiorari  de- 
nied (1903)  23  Sup.  Ct  851,  189  U.  S. 
513,  47  L.  Ed.  924. 

A  distiller's  bond,  binding  him  to  com- 
ply with  all  the  provisions  of  law  and 
regulations  in  relation  to  the  duties  and 
business  of  a  distiller,  held  to  cover 
taxes  assessed  on  liquor  distilled.  Unit- 
ed States  Fidelity  &  Guaranty  Co.  v.  U. 
S.  (1912)  201  Fed.  91,  119  C.  C.  A 
429. 

A  distiller's  official  or  annual  bond 
binds  the  sureties  for  the  payment  of 
the  tax  on  all  the  spirits  distilled  by  the 
principal  during  its  term,  and  they  are 
not  relieved  from  such  liability  by  the 
execution  of  a  warehousing  bond  cov- 
ering certain  of  such  spirits,  which  is 
not  a  substituted,  but  a  cumulative,  se- 
curity. U.  S.  V.  Richardson  (D.  C. 
1904)  127  Fed.  893. 

11.  Credits  to  which  sarety  Is  enti- 
tled^—Where  the  government  made  an 
assessment  against  u  distiller  of  the  tax 
on  spirits  made  from  material  used  and 
not  reported,  and  a  portion  of  such 
spirits  were  found  seized  and  sold,  and 
the  tax  on  such  part  paid  from  the  pro- 
ceeds, the  surety  on  the  distiller's  bond, 
when  charged  with  liability  for  the  as- 
sessment, is  entitled  to  credit  for  the 
part  of  the  tax  so  paid,  but  not  for  the 
remainder  of  the  proceeds  of  the  sale. 
U.  S.  V.  National  Surety  Co.  (1907)  157 
Fed.  174,  84  C.  C.  A.  622. 

Moneys  paid  to  the  collector  without 
specific  appropriation  during  the  exist- 
ence of  a  bond  are  properly  applied  first 
to  the  payment  of  back  taxes.  U.  S.  v. 
Bicket  (D.  O.  1872)  Fed.  Cas.  No.  14,- 
690. 

12.  Discharge  ef  sureties  or  release 
from  liability. — ^A  surety  is  not  released 
by  the  neglect  of  the  government's  offi- 
cers in  the  performance  of  their  duties. 
Hart  V.  U.  S.  (1877)  95  U.  S.  310,  317, 
24  L.  Ed.  479. 

Sureties  on  a  distillery  bond  cannot 
be  subjected  to  the  penalty  attached  to 
the  removal  of  spirits  from  the  distill- 
ery without  payment  of  the  tax,  when 
the  principal  in  the  bond  has  effected  a 
full  and  complete  compromise  with  the 
government  of  prosecutions  based  on 
the  same  offense  and  designed  to  secure 
the  same  penalty.  U.  S.  v.  Chouteau 
(1880)  102  U.  S.  603,  26  L.  Ed.  246. 

The  seizure  and  sale  of  bonded  spir- 
its forfeited  by  the  fraudulent  acts  of 
the  distiller,  and  the  payment  of  the 
taxes  out  of  the  proceeds,  render  the 
bond  functus  officio,  and  discharge  the 
obligors.  U.  S.  v.  Ulrici  (1884)  111 
U.  S.  38,  4  Sup.  Ct.  288,  28  L.  Ed.  344; 
Same  v.  Sutton  (1884)  111  U.  S.  42,  4 
Sup.  Ct.  201,  28  li.  Ed.  346. 

The  liability  of  the  sureties  is  not 
released  by  the  fact  that  the  collector 
permitted  the  distiller  to  remove  from 
the  bonded  warehouse  a  quantity  of 
spirits,  sufficient  to  pay  all  the  taxes 
due»   without  first   requiring    payment 
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thereof.  U.  S.  ▼.  Hosmer  (O.  0. 1873) 
Fed.  Gas.  No.  16,394. 

A  imrdon  operates  the  same  as  an  ac- 
toal  fulfillment  of  the  sentence,  and 
completely  releases  the  sureties  from  all 
liability  for  the  acts  or  breach  of  duty 
charged.  U.  S.  v.  Cullerton  (O.  a 
1878)  Fed.  Gas.  No.  14,899. 

The  destruction  of  spirits  by  fire  while 
in  a  distillery  warehouse,  due  to  the 
absence  of  the  government  storekeeper, 
does  not  release  the  bondsman  from 
liability  for  the  amount  of  taxes  due. 
U.  S.  ▼.  Farrell  (G.  G.  1878)  Fed.  Gas. 
No.  15,073. 

After  a  bond  had  been  signed  by  two 
sureties,  with  the  understanding  be- 
tween them  and  the  obligor  and  obligee 
that  it  was  to  be  signed  by  a  third  sure- 
ty whose  name  was  written  in  the  bond, 
the  name  of  the  third  surety  was  alter- 
ed in  the  body  of  the  instrument,  with 
the  knowledge  of  the  obligee,  by  the 
substitution  of  a  different  surety,  who 
then  signed  the  bond.  Held,  that  the 
two  sureties  were  discharged.  U.  S.  ▼. 
O'Neill  (G.  O.  1884)  19  Fed.  567. 

A  sale  of  a  distillery  for  the  sum  due 
to  the  United  States  will  extinguish  the 
debt,  though  it  is  incumbered  by  valid 
liens  to  its  full  value,  and  the  distiller's 
bond  is  discharged  thereby.  U.  S.  v. 
Triplett  (D.  O.  1876)  Fed.  Gas.  No. 
16,539. 

13.  Actions  on  bonds^— In  a  suit  on  a 
distiller's  bond,  the  petition  alleged  that 
defendant  omitted  to  make  book  entries 
required  by  the  law,  and  was  thereby 
enabled  to  defraud  the  government. 
Defendant  answered,  averring  that 
whatever  fraud  was  committed  was  ef- 
fected through  other  means.  Held  suf- 
ficient on  demurrer.  U.  S.  v.  Ghouteau 
(1880)  102  U.  S.  603,  26  L.  Ed.  246. 

In  an  action  on  a  distiller's  bond  for 
nonpayment  of  the  tax  due  on  a  speci- 
fied number  of  gallons  of  spirits  alleg- 
ed to  have  been  distilled  at  his  distill- 
ery between  certain  dates,  the  assess- 
ment of  the  commissioner  of  internal 
revenue  was  prima  facie  evidence  of 
his  liability.  U.  S.  v.  Rindskopf  (1881) 
105  U.  S.  418,  26  L.  Ed.  1131. 

The  duty  imposed  on  the  collector  to 
collect  by  distraint  is  not  suspended  by 
an  action  by  the  government  on  the  dis- 
tiller's bond  for  the  collection  of  the 
same  taxes.  Harding  vi  Woodcock 
(1890)  11  Sup.  Gt  6,  137  U.  S.  43,  34 
L.  Ed.  580. 

On  a  seizure  and  sale  of  distilled  spir- 
its under  the  internal  revenue  law  for 
nonpayment  of  tbe  tax  thereon,  the 
proceeds  are  applicable  on  such  tax, 
and,  if  sufficient,  extinguish  the  same; 
and  in  an  action  by  tbe  government  on 
a  distiller's  bond  to  recover  a  tax  on 
spirits  an  answer  containing  allegations 
under  which  the  defendant  is  entitled 
to  prove  such  a  state  of  facts  is  not 
demurrable.  United  States  Fidelity  & 
Guaranty  Go.  v.  U.  S.  (1907)  158  Fed. 
604,  85  G.  G.  A.  426,  reversing  judg- 
ment U.  S.  V.  United  States  FideUty 
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In  action  for  breach  of  distinery 
bond,  recital  of  assessment  against 
spirits  removed  without  payment  of  tax 
held  not  to  base  the  action  on  the  as- 
sessment, or  preclude  a  recovery  as  in 
debt.  U.  S.  V.  United  States  FideUty 
&  Guaranty  Go.  of  Baltimore,  Md. 
(1915)  221  Fed.  27,  136  G.  0.  A.  553. 

That  it  was  unconscionable  for  the 
government  to  recover  from  the  surety 
on  a  distillery  bond  for  a  breach  of  the 
bond  under  the  drcomstances  held  not 
a  defense.    Id. 

It  is  a  good  defense  to  a  surety  on  a 
distiller's  bond  tbat  it  was  signed  and 
delivered  on  a  condition  of  the  nonful- 
fillment of  which  plaintiff's  agent  had 
notice  when  he  accepted  it.  U.  S.  v. 
Hammond  (G.  G.  1869)  Fed.  Gas.  No. 
154^92. 

In  an  action  on  a  distiller's  bond  un- 
der Act  July  20,  1868,  a  plea  that  the 
still  exploded,  whereupon  the  assessor 
locked  up  and  tobk  control  of  the  prop- 
erty, is  a  goad  defense  as  to  the  time 
the  still  was  disabled.  U.  S.  v.  Miller 
(C.  G.  1870)  Fed.  Gas.  No.  15,770. 

It  is  no  defense  to  the  sureties  on  a 
distiller's  bond  that  the  assessor  failed 
to  obtain  the  consent  of  the  mortgagee 
of  the  distillery  premises  to  their  use 
as  such,  and  a  stipulation  for  priority 
of  Uen  of  the  United  States.  U.  S. 
V.  Hosmer  (G.  G.  1873)  Fed.  Gas.  No. 
15,394. 

Errors  in  the  assessment  and  reas- 
sessment of  a  distiller's  tax  cannot  be 
set  up  by  the  sureties  in  defense  to  a 
suit  on  the  bond.  Their  remedy  is  to 
pay  the  tax  under  restraint,  and  to  ap- 
peal to  the  commissioner  of  internal 
revenue.  If  the  appeal  is  denied,  a  suit 
will  lie  against  the  collector.  U.  S.  v. 
Black  (G.  G.  1874)  Fed.  Gas.  No.  14,- 
600. 

In  an  action  on  a  distiller's  bond  it 
need  not  be  shown  affirmatively  that 
the  survey  required  by  Act  July  20, 
1868,  §  10,  has  been  made,  and  a  copy 
of  it  served  upon  him,  and  a  demand 
of  payment  made.— Id. 

Defense  to  action  on  distiller's  bond 
of  seizure  of  property  by  the  collector 
and  surrender  to  state  court  receiver. 
U.  S.  V.  Grant  (G.  G.  1874)  Fed.  Cas. 
No.  15,247. 

In  an  action  upon  a  distiller's  bond, 
an  erroneous  assessment,  which  does 
not  include  the  amount  actually  due  as 
prescribed  by  the  statute,  is  not  con- 
clusive against  the  government  U.  3. 
V.  Halloran  (G.  G.  1876)  Fed.  Gas.  No. 
15,286. 

A  conviction  and  sentence  for  viola- 
tion of  the  law  is  no  bar  to  an  action 
on  the  distiller's  bond,  unless  the  sen- 
tence is  actually  fulfilled.  U.  S.  v.  Cul- 
lerton (G.  G.  1878)  Fed.  Gas.  No.  14,- 
899. 

In  a  suit  on  a  distiller's  bond  for  the 
amount  of  an  assessment,  defendant 
may  impeach  the  assessment,  though 
he  has  not  first  appealed  to  the  com- 
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missioner.  U.  S.  ▼.  Myers  (O.  0. 1878) 
Fed.  Cas.  No.  15,846. 

In  an  action  on  a  distiller^  bond,  ver- 
dict was  rendered  for  the  full  amount 
of  the  bond,  subject  to  the  opinion  of 
the  court  upon  the  question  whether 
the  sureties  were  entitled  to  a  deduc- 
tion from  the  verdict  of  the  amount  re- 
alized from  the  sale  of  the  distiller's 
personal  property.  Held,  on  a  motion 
for  Judgment  on  the  verdict,  that  the 
judgment  should  be  entered  for  the  full 
amount  of  the  bond,  the  sum  realized 
from  the  personal  property  not  being 
a  legal  offset  IT.  S.  v.  Loeb  (G.  O. 
1882)  14  Fed.  688. 

An  action  upon  a  bond,  conditioned 
upon  the  payment  of  an  assessment, 
will  not  fail  because  the  complaint  does 
not  set  forth  the  whole  of  the  assess- 
ment. U.  S.  V.  O'Nem  (C.  a  1884) 
19  Fed.  667. 

The  original  report  of  survey,  and 
certificate  of  collector  of  delivery  of 
one  of  the  triplicate  copies  to  distiller, 
held  competent  evidence  in  a  suit  on 
his  bond  for  amount  assessed  for  defi- 
ciency in  spirits  reported.  U.  S.  v. 
Bristow  (O.  O.  1884)  20  Fed-  378. 

A  suit  in  another  court  on  the  distill- 
er's bond,  commenced  before  an  infor- 
mation for  forfeiture  under  Act  June 
30,  1864,  §  68,  or  before  seissure  of  the 
property,  does  not  bar  or  abate  the  for- 
feiture proceeding.  U.  S.  v.  Three  Hun- 
dred and  Ninety-Six  Barrels  DistiUed 
Spirito  (D.  0.  1866)  Fed.  Cas.  No.  16,- 
502. 

The  government  has  its  remedy  upon 
the  distiller's  bond,  though  it  might 
have  collected  the  tax  from  the  proceeds 
themselves.  IT.  S.  v.  Bicket  (D.  O. 
1872)  Fed.  Cas.  No.  14,590. 

The  defendants,  being  distillers,  hav- 
ing been  indicted,  tried,  found  guilty, 
and   fined   for   a   violation   of   section 


6019,  post,  and  execution  issued  there- 
on having  been  returned  nulla  bona, 
this  action  was  instituted  on  the  bond 
executed  by  the  defendants  to  the  Unit- 
ed States,  containing  a  covenant  that 
the  defendants  "shall  in  all  respects 
faithfully  comply  with  all  the  provisions 
of  law  and  regulations  in  relation  to  the 
duties  and  business  of  distillers, 
*  *  *  and  shall  pay  aU  penalties  in- 
curred or  fines  imposed  on  him  for  a 
violation  of  any  of  said  provisions." 
Held,  on  demurrer  to  the  petition,  that 
the  action  was  maintainable.  tJ.  S.  v. 
Thompson  (D.  O.  1891)  45  Fed.  468. 

In  an  action  by  the  United  States  on 
a  distiller's  bond,  plea  of  accord  and 
satisfaction  with  the  collector,  without 
an  averment  of  his  authority  to  make 
the  commutation  is  insufiScient.  Mar- 
tin's Adm'rar  v.  U.  S.  (1825)  18  Ky. 
(2  T.  B.  Mon.)  89,  15  Am.  Dec.  129. 

To  debt  on  a  revenue  bond,  accord 
with  the  collector  and  delivery  of  goods 
in  satisfaction  is  not  a  good  answer. 
Collectors  must  obtain  money.  Mar- 
tin's Adm'rs  v.  U.  S.  (1827)  20  Ky. 
(4  T.  B.  Mon.)  487. 

It  is  no  defense  in  an  action  against 
the  sureties  on  a  distiller's  bond  that 
they  had  no  notice  of  the  increased  pro- 
ducing capacity  of  the  distillery.  Notice 
to  the  principal  is  sufficient  U.  S.  y. 
Woodman  (1875)  1  Utah,  265. 

Where  the  producing  capacity  of  a 
distillery  is  266  gallons  per  day,  the  as- 
sessor cannot  agree  with  the  owners  to 
return  taxes  for  only  80  gallons  per  day, 
and  such  agreement  constitutes  no  de- 
fense in  an  action  on  the  distiller's 
bond.     Id. 

Cited    without    definite    appiloatlon, 

Taney  v.  Penn  Nat.  Bank  of  Reading 
(1914)  34  Sup.  Ct.  288,  289,  232  U.  S. 
174,  68  L.  Ed.  558. 


§  5998.  (R  S.  §  3261.)     Bond  not  to  be  approved  until  law  com- 
plied with.  « 

No  collector  shall  approve  the  bond  of  any  distiller  until  all  the 
requirements  of  the  law  and  all  regulations  made  by  the  Commis- 
sioner of  Internal  Revenue  in  relation  to  distilleries,  in  pursuance 
thereof,  have  been  complied  with.  Every  collector  who  violates  this 
provision  shall  forfeit  and  pay  two  thousand  dollars,  and  be  dis- 
missed from  office. 

Act  July  20,  1868,  c.  186,  §  17,  15  Stat  131.    Act  Dec.  24,  1872,  c  13,  § 
1,  17  Stat  401. 

Kotes  of  DeeisioBS 


Approval  of  bond^-ZThe  surety  on  a 
distiller's  bond  is  liable,  though  the 
same  is  approved  in  violation  of  the 
provisions  of  Act  July  20,  1868,  g  7, 
that  prior  liens  on  the  property  must 


first  be  released.    Osborne  v.  U.  S.  (C. 
.0.  1872)  Fed.  Gas.  No.  10,599. 

Cited  without  definite  application, 
Taney  v.  Penn  Nat.  Bank  of  Reading 
(1914)  34  Sup.  Ct.  288,  289,  232  U.  S. 
174,  58  L.  Ed.  558. 

§  5999.  (R.  S.  §  3262,  as  amended,  Act  May  28,  1880,  c.  108,  §  2.) 
Distiller  must  be  owner  in  fee-simple,  or  have  written  consent 
of  owner,  etc. 
No  bond  of  a  distiller  shall  be  approved,  unless  he  is  the  owner 

in  fee,  unincumbered  by  any  mortgage,  judgment,  or  other  lien,  of 
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the  lot  or  tract  of  land  on  which  the  distillery  is  situated,  or  unless 
he  files  with  the  collector,  in  connection  with  his  notice,  the  written 
consent  of  the  owner  of  the  fee,  and  of  any  mortgagee,  judgment- 
creditor,  or  other  person  having  a  lien  thereon,  duly  acknowledged, 
that  the  premises  may  be  used  for  the  purpose  of  distilling  spirits, 
subject  to  the  provisions  of  law,  and  expressly  stipulating  that  the 
lien  of  the  United  States  for  taxes  and  penalties  shall  have  priority 
of  such  mortgage,  judgment,  or  other  incumbrance,  and  that  in  case 
of  the  forfeiture  of  the  distillery  premises,  or  of  any  part  thereof, 
the  title  of  the  same  shall  vest  in  the  United  States,  discharged  from 
such  mortgage,  judgment,  or  other  incumbrance.  In  any  case  where 
the  owner  of  a  distillery  or  distilling-apparatus,  erected  prior  to  the 
twentieth  day  of  July,  eighteen  hundred  and  sixty-eight,  has  only 
an  estate  for  a  term  of  years  or  other  estate  less  than  fee-simple  in 
the  lot  or  tract  of  land  on  which  the  distillery  is  situated,  the  evi- 
dence of  title  to  which  shall  have  been  duly  recorded  prior  to  that 
date;  or  in  like  case,  where  the  lease  or  other  evidence  of  title  is 
held  but  was  not  required  by  the  laws  of  the  State  to  be  recorded 
in  order  to  be  valid  at  the  time  of  its  execution ;  or  in  any  case  of 
such  prior  erection  where  the  title  was  then,  and  has  continued  to 
be,  in  litigation;  or  in  any  case  of  such  prior  erection  where  such 
owner  is  possessed  of  the  fee,  but  incumbered  with  a  mortgage 
executed  and  duly  recorded  prior  to  said  twentieth  of  July,  eighteen 
hundred  and  sixty-eight,  and  not  due,  or  in  any  case  of  such  prior 
erection  where  the  fee  is  held  by  a  feme-covert,  minor,  person  of 
unsound  mind,  or  other  person  incapable  of  giving  consent,  as  here- 
inbefore required,  the  value  of  such  lot  or  tract  of  land,  together 
with  the  building  and  distilling-apparatus,  shall  be  appraised  in  the 
manner  to  be  prescribed  by  the  Commissioner  of  Internal  Revenue; 
and  the  collector  may,  at  the  discretion  of  the  Commissioner,  be 
authorized  to  accept,  in  lieu  of  the  said  written  consent  of  the  owner 
of  the  fee,  the  bond  of  such  distiller,  in  such  form  as  the  Commis- 
sioner may  prescribe,  with  not  less  than  two  sureties,  conditioned 
that  in  case  the  distillery,  distilling-apparatus,  or  any  part  thereof, 
shall  by  final  judgment  be  forfeited  for  the  violation  of  any  of  the 
provisions  of  law,  the  obligors  shall  pay  the  amount  stated  in  said 
bond.  Said  sureties  shall  be  residents  of  the  collection-district  or 
county,  or  of  an  adjoining  county  in  the  same  State  in  which  the 
distillery  is  situated,  and  owners  of  unincumbered  real  estate  in  said 
district  or  county,  or  adjoining  county,  equal  to  such  appraised  value, 
and  the  penal  sum  of  said  bond  shall  be  equal  to  the  appraised  value 
of  said  lot  or  tract  of  land  together  with  the  buildings  and  distilling- 
apparatus  :  Provided,  That  in  case  of  any  distillery  sold  at  judicial 
or  other  sale  in  favor  of  the  United  States,  a  bond  may  be  taken 
at  the  discretion  of  the  Commissioner  of  Internal  Revenue,  in  lieu 
of  the  written  consent  required  by  this  section,  and  the  person  giv- 
ing such  bond  may  be  allowed  to  operate  such  a  distillery  during 
the  existence  of  the  right  of  redemption  from  such  sale,  on  comply- 
*  ing  with  all  the  other  provisions  of  law :  And  provided  also,  That 
the  collector  may  at  any  time,  at^the  discretion  of  the  Commissioner, 
accept  such  bond  as  is  authorized  to  be  given  by  the  distiller  in  lieu 
of  the  written  consent  of  the  owner  of  the  fee  in  the  case  of  a 
distillery  erected  prior  to  July  twentieth,  eighteen  hundred  and  sixty- 
eight,  notwithstanding  such  distillery  has  since  then  been  increased 
by  the  addition  of  land  or  buildings  adjacent  or  contiguous  thereto, 
not  owned  by  the  distiller  himself  in  fee;  such  bond  to  be  for  and 
in  respect  of  such  addition  only,  if  the  distillery  be  one  which  the 
distiller  ovms  in  fee  or  in  respect  to  which  he  has  procured  the  writ- 
ten consent  of  the  owner  of  the  fee  or  other  incumbrance,  other- 
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wise  to  be  for  and  in  respect  of  the  entire  distillery  as  increased  by 
such  addition. 

Act  July  20, 1868,  c  186,  §  8,  15  Stat.  127.  Act  AprU  10,  1869,  c.  18,  §  1, 
16  Stat  41.  Act  June  6,  1872,  c  315,  |  13,  17  Stat.  243.  Act  Dec.  24,  1872, 
c.  13,  §  1,  17  Stat  401.    Act  May  28,  1880,  c.  108,  |  2,  21  Stat.  145. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding 
at  the  end  of  the  section,  as  originally  enacted,  the  last  proviso,  as  set  forth 
here,  by  Act  May  28,  1880,  c  108,  |  2,  cited  above. 

Notes  of  Deoisions 

Consent  of  owner.— 'The  consent  pro-  U.  S.  (1873)  19  Wall.  577,  580,  22  L. 

vided  for  in  this  section  passes  no  in-  Ed.  208. 

terest  in  the  land  to  the  distiller,  but  Sale  of  property  leased  for  distillery 

merely  gives  to  the  government  a  first  with  eovenants  as  to  Hen.— Failure  of 

lien  for  the  taxes.  ^Mansfield  v.  Excel-  a  purchaser  of  property  leased  for  a 

sior  Refinery  Co.    (1890)   10   Sup.  Ot  distillery,  with  covenants  to  be  subject 

825,  829,  135  U.  S.  326,  34  L.  Ed.  162.  to  the  Uen  of  taxes  and  penalties,  to 

Consent  of  Incumbrancers.— A  distill-  appeal    from    an   assessment   thereon, 

er's  bond  is  not  void  as  against  the  precludes  him,  in  a  subsequent  action 

sureties   because  the   ground   was   in-  against    the    collector,    from    showing 

cumbered,    and    because,    it   being    so,  that  no  tax  or  penalty  was  in  fact  due. 

the    bond    was    approved    without    the  Milan  Distilling  Co.  v.  Tillson   (C.  C. 

consent  of  the  incumbrancers  to  post-  1880)   Fed.  Cas.  No.  9,539. 

pone  their  Uens,  and  this  rule  is  not  cited     without    definite     application, 

altered  by  the  fact  that,  if  the  consent  u.  g.  y,  Boecker  (1874)  21  Wall  652, 

of   the   incumbrancers    had   been   pro-  654^   22   L.   Ed.   472;   Taney   v.   Penn 

cured    to    postpone    their    Uens,    the  Nat  Bank  of  Reading   (1914)  34  Sup. 

ground   on   which   the   distillery   stood  ot  288,  289,  232  U.  S.  174,  58  L.  Ed. 

was  of  sufficient  value  to  discharge  the  553. 
taxes  due  by  the  distiller.     Osborne  v. 

§  6000.  (Act  Aug.  27,  1894,  c.  349,  §  67.)     Refusal  of  bond  from 
person  previously  convicted. 

Whenever  any  person  intending  to  commence  or  to  continue 
the  business  of  a  distiller  shall  execute  a  bond  under  the  provisions 
of  section  thirty-two  hundred  and  sixty  of  the  Revised  Statutes  of 
United  States,  and  file  the  same  with  the  collector  of  internal  reve- 
nue for  the  district  in  which  he  proposes  to  distill,  the  collector  may 
refuse  to  approve  said  bond  if  the  person  offering  the  same  shall 
have  been  previously  convicted,  in  a  court  of  competent  jurisdiction, 
of  any  fraudulent  noncompliance  with  any  of  the  provisions  of  law 
relating  to  the  duties  and  business  of  distillers,  or  if  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  shall  have  compromised  such  an  offense  with  the  person 
upon  the  payment  of  penalties  or  otherwise,  and,  in  case  of  such 
refusal,  the  person  so  proposing  to  distill  may  appeal  to  the  Com- 
missioner of  Internal  Revenue,  whose  decision  in  the  matter,  shall 
be  final.    (28  Stat.  568.) 

This  section  was  part  of  the  Wilson  Tariff  Act,  cited  above. 

Cited  without  definite  application,  (1914)  34  Sup.  Ct  28S,  289,  232  U.  S. 
Taney  r.  Penn  Nat  Bank  of  Reading      174,  58  L.  Ed.  658. 

§  6001.  (R.  S.  §  3263.)     Plan  of  distillery. 

Every  distiller  and  person  intending  to  engage  in  the  business  of 
a  distiller  shall,  previous  to  the  approval  of  his  bond,  cause  to  be 
made,  under  the  direction  of  the  collector  of  the  district,  an  accurate 
plan  and  description,  in  triplicate,  of  the  distillery  and  distilling-ap- 
paratus,  distinctly  showing  the  location  of  every  still,  boiler,  doubler, 
worm-tub,  and  receiving-cistern,  the  course  and  construction  of  all 
fixed  pipes  used  or  to  be  used  in  the  distillery,  and  of  every  branch 
and  every  cock  or  joint  thereof,  and  of  every  valve  therein,  together 
with  every  place,  vessel,  tub,  or  utensil  from  and  to  which  any  such 
pipe  leads,  or  with  which  it  communicates;  also  the  number  and 
location  and  cubic  contents  of  every  still,  mash-tub,  and  fermenting- 
tub,  the  cubic  contents  of  every  receiving-cistern,  and  the  color  of 
each  fixed  pipe^  as  required  in  this  Title.    One  copy  of  said  plan  and 
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description  shall  be  kept  displayed  in  some  conspicuous  place  in 
the  distillery,  and  two  copies  shall  be  furnished  to  the  collector  of 
the  district,  one  of  which  shall  be  kept  by  him,  and  the  other  trans- 
mitted to  the  Commissioner  of  Internal  Revenue.  The  accuracy 
of  every  such  plan  and  description  shall  be  verified  by  the  collector, 
the  draughtsman,  and  the  distiller;  and  no  alteration  shall  be  made 
in  such  distillery  without  the  consent,  in  writing,  of  the  collector. 
Any  alteration  so  made  shall  be  shown  on  the  original,  or  by  a 
supplemental  plan  and  description,  and  a  reference  thereto  noted  on 
the  original,  as  the  collector  may  direct ;  and  any  supplemental  plan 
and  description  shall  be  executed  and  preserved  in  the  same  manner 
as  the  original. 

Act  July  20,  1868,  c.  186,  §  9,  16  Stat  128.  Act  Dec.  24,  1872,  c  13,  §  1, 
17  Stat.  401. 

The  Commissioner  of  Internal  Revenue  was  authorized  to  exempt  distil- 
leries having  a  daily  apirit-producing  capacity  of  thirty  gallons  of  proof 
spirits  or  less  from  the  requirements  of  this  section,  by  Act  March  1,  1879^ 
c  125,  f  5,  ante,  f  5991. 

If  otes  of  Beeisionfl 

Evidence    of   violation    of   statate.—  The  government,  on  a  libel  against  a 

Evidence  held  to  sustain  a  finding  that  distillery  for  illegal  operation,  is  only 

the  running  of  beer  into  the  slop  tank  required  to  establish  its  case  by  a  pre- 

of    a    distillery,    instead    of    into    the  ponderance  of  the  evidence.    Id. 
mash  and  fermenting  tubs,  in  violation 

of  this  section  and  section  6995,  ante,  Cited     without    definite     applleatioii, 

was  not  by  mistake,  and  to  sustain  a  Taney  v.  Penn    Nat  Bank  of  Reading 

libel  against  the  distillery.    Pocahontas  (1914)  34  Sup.  Ct.  288,  289,  232  U.  S. 

Distilling  Co.  v.  U.  S.  (1914)  218  Fed.  174,  58  L.  Ed.  558. 
782,  134  O.  O,  A.  666. 

§  6002.  (R.  S.  §  3264,  as  amended,  Act  March  1, 1879,  c.  125,  §  5,  Act 
June  22,  1910,  c.  329,  §  1,  and  Act  Sept.  8,  1916,  c.  463,  §  402(i).) 
Surveys  of  distilleries. 

On  receipt  of  notice  that  any  person,  firm,  or  corporation  wishes 
to  commence  the  business  of  distilling,  the  collector,  or  a  deputy 
collector,  to  be  designated  by  him,  shall  proceed  in  person,  at  the 
expense  of  the  United  States,  with  the  aid  of  an  assistant  designated 
by  the  Commissioner  of  Internal  Revenue  for  the  purpose  of  making 
surveys  of  distilleries  in  that  district,  to  make  a  survey  of  such  dis- 
tillery for  the  purpose  of  estimating  and  determining  its  true  spirit- 
producing  capacity  for  a  day  of  twenty-four  hours. 

In  all  surveys  forty-five  gallons  of  mash  or  beer  brewed  or  fer- 
mented from  grain  shall  represent  not  less  than  one  bushel  of  grain, 
and  seven  gallons  of  mash  or  beer  brewed  or  fermented  from  mo- 
lasses shall  represent  not  less  than  one  gallon  of  molasses,  except  in 
distilleries  operated  on  the  sour-mash  principle,  in  which  distilleries 
sixty  gallons  of  beer  brewed  or  fermented  from  grain  shall  represent 
not  less  than  one  bushel  of  grain,  and  except  that  in  distilleries 
where  the  filtration-aeration  process  is  used,  with  the  approval  of 
the  Commissioner  of  Internal  Revenue;  that  is,  where  the  mash 
after  it  leaves  the  mash  tub  is  passed  through  a  filtering  machine 
before  it  is  run  into  the  fermenting  tub,  and  only  the  filtered  liquor 
passes  into  the  fermenting  tub,  there  shall  hereafter  be  no  limitation 
upon  the  number  of  gallons  of  water  which  may  be  used  in  the  pro- 
cess of  mashing  or  filtration  for  fermentation ;  but  the  Commission- 
er of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  in  order  to  protect  the  revenue,  shall  be  authorized  to 
prescribe  by  regulation,  to  be  made  by  him,  such  character  of  sur- 
vey as  he  may  find  suitable  for  distilleries  using  such  filtration-aera- 
tion process.  The  provisions  hereof  relating  to  filtration-aeration 
process  shall  apply  only  to  sweet-mash  distilleries. 

A  written  report  of  such  survey  shall  be  made  in  triplicate,  of  which 
one  copy  shall  be  delivered  to  the  distiller,  one  copy  shall  be  retained 
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by  the  collector,  and  one  copy  shall  be  transmitted  to  the  Commissioner 
of  Internal  Revenue,  and  the  survey  shall  take  effect  upon  the  delivery 
of  such  copy  to  the  distiller.  Whenever  the  Commissioner  is  satisfied 
that  any  report  of  the  capacity  of  a  distillery  is  incorrect  or  needs 
revision,  he  shall  direct  the  collector  to  make  in  like  manner  another 
survey  of  said  distillery,  and  the  report  thereof  shall  be  made  and 
deposited  as  hereinbefore  required :  Provided,  That  the  survey  of  any 
distillery  estimated  and  stated  by  the  distiller,  in  his  notice  of  inten- 
tion to  distill,  as  capable  of  distilling  not  more  than  one  hundred  and 
fifty  proof-gallons  of  distilled  spirits  every  twenty-four  hours  may 
be  made  by  the  collector  or  by  a  deputy  collector  without  the  aid  of 
an  assistant ;  and  that  all  surveys  made  for  the  purpose  of  correcting 
clerical  errors  or  errors  of  computation  existing  in  the  report  of  a 
previous  survey,  and  all  surveys  made  for  the  purpose  of  changing 
the  true  spirit-producing  capacity  of  any  distillery  for  a  day  of  twenty- 
four  hours  as  estimated  and  determined  by  a  previous  survey,  but 
which  surveys  do  not  require  the  remeasuring  of  the  fermenting-tubs 
in  a  grain  or  molasses  distillery,  or  the  still  or  stills  in  a  distillery  of 
apples,  peaches,  or  grapes  exclusively,  may  be  made  without  taking 
the  measurements  of  the  fermenting  tubs  or  stills,  as  the  case  may 
be,  and  without  revisiting  the  distillery :  And  provided  further.  That 
the  Commissioner  of  Internal  Revenue  may,  whenever  he  shall  deem 
it  proper,  designate  an  officer,  a^ent,  or  person  other  than  the  collector 
or  deputy  collector,  to  make,  with  or  without  the  aid  of  a  designated 
assistant,  the  surveys  and  resurveys  hereinabove  provided  for.  (39 
Stat.  787.) 

Act  June  6,  1872,  c.  315,  S  12,  17  Stat  238.  Act  Dec.  24,  1872,  c.  13,  S  1, 
17  Stat  401.  Act  March  1,  1879,  c.  125,  §  5,  20  Stat  334.  Act  June  22. 
1910,  c.  329,  f  1,  36  Stat  500.  Act  Sept  8,  1916,  c.  463,  §  402(i),  39  Stat  787. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  "notice  that  any  person,"  the  words  "firm  or  corporation," 
and  by  inserting,  after  the  words  "the  collector,"  the  words  "or  a  deputy 
collector  to  be  designated  by  him,"  and  by  inserting,  after  the  words  "shall 
proceed,"  the  words  "in  person,"  and  by  striking  out,  after  the  words  "of  an 
assistant  designated,"  the  words  "for  the  purpose,"  and  by  inserting,  after  the 
words  "Internal  Revenue,"  the  words  "for  the  purpose  of  making  surveys  of 
distilleries  in  that  district,"  and  by  striking  out,  after  the  words  "as  herein- 
before," '  the  word  "provided,"  and  by  inserting  in  place  thereof  the  word 
"required,"  followed  by  the  two  provisos  at  the  end  of  the  section,  by  Act 
March  1,  1879,  c.  125,  §  5,  cited  above.  It  was  further  amended  by  the  in- 
sertion, in  the  second  paragraph  of  the  section,  of  provisions  relating  to  dis- 
tilleries where  the  filtration-aeration  process  is  used,  making  said  second 
paragraph  read  as  set  forth  here,  by  Act  June  22,  1910,  c.  329,  f  1,  last  cited 
above. 

Act  Sept.  8,  1916,  c  463,  §  402(1),  amends  the  "second  paragraph"  of  R.  S. 
§  3264.  The  section  as  it  appeared  in  the  Revised  Statutes  and  in  the  amend- 
atory acts  above  referred  to  did  not  contain  a  second  paragraph.  The  subject- 
matter  of  the  amendment,  however,  seems  to  relate  to  the  sentences  of  the 
section  as  amended  which  read  as  follows:  "In  all  surveys  forty-five  gallons 
of  mash  or  beer  brewed  or  fermented  from  grain  shall  represent  not  less  than 
one  bushel  of  grain,  and  seven  gallons  of  mash  or  beer  brewed  or  fermented 
from  molasses  shall  represent  not  less  than  one  gallon  of  molasses,  except  in 
distilleries  operated  on  the  sour  mash  principle,  in  which  distilleries  sixty 
gallons  of  beer  brewed  or  fermented  from  grain  shall  represent  not  less  than 
one  bushel  of  grain,  and  except  that  in  distilleries  where  the  filtration-aera- 
tion process  is  used,  with  the  approval  of  the  Commissioner  of  Internal 
Revenue;  that  is,  where  the  mash  after  it  leaves  the  mash  tub  is  passed 
through  a  filtering  machine  before  it  is  run  into  the  fermenting  tub,  and  only 
the  filtered  liquor  passes  into  the  fermenting  tub,  seventy  gallons  of  beer 
brewed  or  fermented  from  grain  shall  represent  not  less  than  one  bushel  of 
grain.  The  provisions  hereof  relating  to  filtration-aeration  process  shall  ap- 
ply only  to  sweet-mash  distilleries."  This  part  of  the  section  as  amended  is 
set  forth  above  in  the  second  paragraph. 

Notes  of  Deoisionfl 

Statute  to  be  strictly  followed.— Act      Mason  v.  Peabody   (O.  O.  1871)   Fed. 
July  20,  1868,  §  10,  providing  for  sur-      Cas.  No.  9,250. 

veys  must  be  strictly  followed  in  as-         Ascertaining     producing     capacity.— 
certaining  the  capacity  of  the  distillery.      The  survey  directed  is  required  to  be 
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made  by  the  assesflor  of  the  collection 
district  with  the  aid  of  a  competent 
person  designated  by  the  commissioner 
of  internal  revenue,  and  the  mode  in 
which  the  producing  capacity  of  a  dis- 
tillery is  to  be  ascertained  is  by  meas- 
uring each  mash  or  fermenting  tub  by 
calculating  how  many  bushels  of  grain 
when  mashed,  if  grain  is  used,  the  fer- 
menters  would  hold,  by  considering  the 
period  of  fermentation  and  deaucing 
therefrom  the  number  of  bushels 
which  could  be  fermented  in  twenty- 
four  hours.  Stevenson  y.  BeggB(1872) 
17  WaU.  182,  189,  21  L.  Ed  024. 

The  assessor,  in  estimating  the  pro- 
ducing capacity  of  a  distillery,  may 
fix  as  the  true  fermenting  period  such 
period  as  he  may  deem  the  true  one 
after  examination  and  calculation,  and 
is  not  bound  to  take  the  period  which 
the  distiller  is  required  to  give  in  the 
notice.  Pahlman  v.  Raster  (1873)  20 
Wall.  189,  190,  22  L.  Ed.  842. 

Where  the  period  of  fermentation 
has  been  fixed  at  48  hours  by  the  offi- 
cers of  the  government  upon  survey, 
it  is  not  a  valid  objection  to  the  tax 
that  the  distillery  uses  a  longer  time 
in  fermentation.  The  distiller's  reme- 
dy is  by  appeal  to  the  commissioner  of 
internal  revenue.  U.  S.  v.  Bicket  (D. 
C.  1872)   Fed.  Cas.  No.  14,590. 

Delivery  of  copy.— A  distiller  may 
waive  delivery  of  a  copy  of  the  survey, 
and  when  the  distiller  accepted  the 
survey  and  stipulated  that  it  was  bind- 
ing on  him,  he,  in  effect,  said  that  he 
would  consider  the  certificate  as  effec- 
tive without  formal  delivery.  Wright 
V.  U.  S.  (1883)  2  Sup.  CL  633,  108  U. 
S.  281.  27  L.  Ed.  727. 

An  indorsement  by  a  distiller  on  the 
collector's  survey  of  his  distillery,  ac- 
cepting it,  and  acknowledging  it  as 
binding,  made  at  the  time  his  bond  is 
executed,  is  a  waiver  of  a  formal  de- 
livery of  a  copy  of  the  survey  required 
by  this  section,  and  the  taxes  on  the 
difference  between  the  capacity  of  the 
distillery  and  the  returns  of  production 
may  be  recovered  in  an  action  on  the 
bond.    Id. 

Under  the  80  per  cent  clause  in  sec- 
tion 20  of  Act  July  20,  1868,  a  dis- 
tiller is  not  liable  until  a  survey  in 
which  the  tax  is  assessed  has  been  de- 
livered to  him  as  provided  in  section 
10.  Peabody  v.  Stark  (1872)  16  Wall. 
240,  243,  21  L.  Ed.  311. 

§  6003.  (R.  S.  §  3265.)     Notice  by  manufacturer  of  a  still;  penalty 
for  setting  up  still  without  permit. 
Any  person  who  manufactures  any  still,  boiler,  or  other  vessel  to 
be  used  for  the  purpose  of  distilling,  shall,  before  the  same  is  re- 
moved from  the  place  of  manufacture,  notify  in  writing  the  collector 
of  the  district  in  which  such  still,  boiler,  or  other  vessel  is  to  be 
used  or  set  up,  by  whom  it  is  to  be  used,  its  capacity,  and  the  time 
when  the  same  is  to  be  removed  from  the  place  of  manufacture ;  and 
no  such  still,  boiler,  or  other  vessel  shall  be  set  up  without  the  per- 
mit in  writing  of  the  said  collector  for  that  purpose ;  and  any  person 
who  sets  up  any  such  still,  boiler,  or  other  vessel,  without  first  ob- 
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Resurvey  under  former  law^-Act  Ju- 
ly 20, 1868  (15  Stat  129)  f  10,  provid- 
ing  for  the  survey  of  registered  dis* 
tilleries,  declares  that,  if  the  commis- 
sioner shall  fft  any  time  be  satisfied 
that  the  report  needs  revision,  he  shsll 
direct  a  resurvey  to  be  made,  the  re- 
port to  be  executed  in  triplicate  and 
deposited  as  aforesaid.  A  survey  was 
made  of  defendant's  distillery,  and  the 
report  properly  executed  and  deposit* 
ed.  Thereafter  the  commissioner  di- 
rected a  resurvey  to  be  made,  stating 
in  his  notice  that  no  new  measure- 
ments were  required,  etc.  The  second 
report  Was  made  accordingly  from  the 
old  measurements,  but  it  did  not  ap- 
pear that  a  copy  was  furnished  the 
distiller.  Held  that,  as  the  commis- 
sioner's letter  required  in  effect  a  new 
estimate  of  the  producing  capacity 
founded  on  the  old  survey,  and  not  a 
new .  survey,  and  no  new  survey  waa 
actually  made,  and  no  new  estimate 
proven  to  have  been  given  the  distiller, 
the  old  survey  and  estimate  was  not 
abrogated,  and  the  defendant  was  lia- 
ble for  the  amount  of  taxes  based  on 
the  old  estimate.  U.  S.  v.  Ferrary 
(1876)   93  U.   S.  625,  23  L.  Ed.  83^ 

Conclusiveness  of  survey  and  esti- 
matSw— A  valid  survey  and  estimate  con- 
clusively determines  the  producing  ca- 
pacity and  fixes  the  minimum  tax,  and 
can  only  be  abrogated  by  a  new  anr- 
vey  and  estimate  ordered  by  the  com- 
missioner. U.  S.  V.  Ferrary  (1876) 
93  U.  S.  625,  629,  23  L.  Ed.  832. 

Compensation  of  surveyors.— Ttie 
Secretary  of  the  Treasury  may  pre- 
scribe the  compensation  to  be  allow«i 
distillery  surveyors  either  by  regula- 
tions or  instructions.  Liandram  t.  U. 
S.  (1880)  16  Ct  CL  74. 

Cited  without  definite  appiicatloa, 
Stall  V.  Pepper  (1878)  97  U.  S.  438, 
441,  24  L.  Ed.  1070;  Chicago  DistiUing 
Co.  V.  Stone  (1891)  11  Sup.  Ct  862, 
8(J3,  140  U.  S.  647,  35  L.  Ed.  532; 
Taney  v.  Penn  Nat.  Bank  of  Reading 
(1914)  34  Sup.  Ct.  288,  289,  232  tJ. 
S.  174,  58  L.  Ed.  558;  U.  S.  v.  Nebras- 
ka DistUling  Co.  (1897)  80  Fed.  285, 
286,  25  C.  C.  A.  418;  Same  v.  Mil- 
Unger  (C.  C.  1881)  7  Fed.  187,  188; 
Same  v.  Bidenour  (D.  C.  1902)  119 
Fed.  411,  415. 
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taining  a  permit  from  the  said  collector  of  the  district  in  which  such 
still,  boiler,  or  other  vessel  is  intended  to  be  used,  or  who  fails  to 
give  such  notice,  shall  pay  in  either  case  the  sum  of  five  hundred 
dollars,  and  shall  forfeit  the  distilling-apparatus  thus  removed  or 
set  up  in  violation  of  law. 

Act  July  20,  1868,  c.  186,  §  14,  15  Stat.  130.    Act  Dec.  24,  1872,  c.  13,  § 
1,  17  Stat.  401. 

Cited    wfthout    definite    applloation,      174.  58  L.  Ed.  558;  U.  S.  v.  Craft  (D. 
Taney  v.  Penn  Nat.  Bank  of  Reading      C.  1890)  43  Fed.  374,  375. 
(1914)  34  Sup.  Ct  288,  289,  232  U.  S. 

§  6004.  (R  S.  §  3266.)  Distilling  on  certain  premises  prohibited; 
penalty. 
No  person  shall  use  any  still,  boiler,  or  other  vessel,  for  the  pur- 
pose of  distilling,  in  any  dwelling-house,  or  in  any  shed,  yard,  or  in- 
closure  connected  with  any  dwelling-house,  or  on  board  of  any  ves- 
sel or  boat,  or  in  any  building,  or  on  any  premises  where  beer,  lager- 
beer,  ale,  porter,  or  other  fermented  liquors,  vinegar,  or  ether,  are 
manufactured  or  produced,  or  where  sugars  or  sirups  are  refined, 
or  where  liquors  of  any  description  are  retailed,  or  where  any  other 
business  is  carried  on ;  or  within  six  hundred  feet  in  a  direct  line  of 
any  premises  authorized  to  be  used  for  rectifying;  and  every  person 
who  does  any  of  the  acts  prohibited  by  this  section,  or  aids  or 
assists  therein,  or  causes  or  procures  the  same  to  be  d,one,  shall 
be  fined  one  thousand  dollars  and  imprisoned  for  not  less  than  six 
months  nor  more  than  two  years,  in  the  discretion  of  the  court, 
for  each  such  offense:  Provided,  That  saleratus  may  be  manufac- 
tured, or  meal  or  flour  ground  from  grain,  in  any  building  or  on  any 
premises  where  spirits  are  distilled ;  but  such  meal  or  flour  shall  be 
used  only  for  distillation  on  the  premises :  Provided,  further.  That 
any  boiler  used  in  generating  steam  or  heating  water  to  be  used 
in  any  distillery,  may  be  located  in  any  other  building  or  on  any 
other  premises  to  be  connected  with  such  still  or  boiling-tubs,  by 
suitable  pipes  or  other  apparatus,  or  the  steam  from  such  boiler  in 
the  distillery  may  be  conveyed  to  other  premises  to  be  used  for 
manufacturing  or  other  purposes. 

Act  July  13,  1866,  c.  184,  §  25,  14  Stat  154.    Act  July  20,  1868,  c.  186,  § 
12,  15  Stat  130.    Act  June  6,  1872,  c.  315,  §  12,  17  Stat  230. 

Hotee  of  Decisions 

indictment  under  statute.— An  indict-  An  indictment  under  this  section,  for- 
ment,  under  this  section  charging  the  bidding  any  person  to  cause  another 
defendant  with  causing  or  procuring  to  use  a  still,  boiler,  and  other  yes- 
some  other  person  to  use  a  still,  boil-  sels  where  vinegar  is  manufactured,  is 
er,  or  other  vessel,  for  the  purpose  of  not  bad  for  failing  to  allege  that  the 
distilling,  within  the  intent  and  meaning  spirits  distilled  were  alcoholic,  where  it 
of  the  internal  revenue  laws  of  the  alleges  that  the  vessels  were  used  "for 
United  States,  is  bad,  unless  it  states  the  purpose  of  distilling,  within  the  in- 
the  name  of  such  other  person,  or  tent  and  meaning  of  the  internal  reve- 
avers  that  the  same  is  imknown.  U.  nue  law  of  the  United  States."  Id, 
S.  v.  Simmons  (1877)  96  U.  S.  360,  An  indictment  under  Act  1866,  c. 
24  L.  Ed.  819.  184,  §  25,  must  allege  that  the  sUU  was 

An  indictment  under  this  Section  for  intended  to  be  used  within  the  United 

causing  another  to  use  a  still  "in  a  cer-  States   for   distilling  spirits,  and   that 

tain  building  and  on  certain  premises  defendant  failed  to  give  the  notice,  etc 

where  vine|;ar  was  manufactured  and  U.  S.  v.  Reed  (D.  O.  1868)  Fed.  Gas. 

produced,"   is   insuflacient,    as    it   does  No.  16,136. 

not   show  that  vinegar  was  manufac-  Cited     without    definite    appiication, 

tured  there  at  the  time  the  still  was  U.  S.  v.  Boecker  (1874)  21  Wall.  652, 

used  for  the  purpose  of  distilling.    Id.  654,  22  L.  Ed.  472;  Taney  v.  Penn  Nat 

An  indictment  under  this  section,  for-  Bank  of  Reading   (1914)   34  Sup.   Ct 

bidding  any  person  to  cause  another  to  288,   289,   232  U.    S.    174,   58  L.   Ed. 

use  a  still  where  vinegar  is  manufac-  558;    Miller  v.  U.  S.  (1905)   136  Fed. 

tured,  sufficiently  shows  that  a  still  was  581,  582,  69  C.  C.  A.  355;    U.  S.  v. 

in  fact  used  by  an  allegation  that  de-  Kee   Ho    (D.   0.   1887)    33   Fed.   333. 

fendant  caused  and  procured  a  still  to  334;    Same  v.  Wilson  (D.  C.  1894)  60 

be  used.    Id.  Fed.  890,  895. 
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§  6005.  (R.  S.  §  3267.)     Receiving-cistems  in  distilleries. 

The  owner,  agent,  or  superintendent  of  any  distillery  established 
as  hereinbefore  provided,  shall  erect,  in  a  room  or  building  to  be 
provided  and  used  for  that  purpose,  and  for  no  other,  and  to  be 
constructed  in  the  manner  to  be  prescribed  by  the  Commissioner 
of  Internal  Revenue,  two  or  more  receiving-cisterns,  each  to  be  at 
least  of  sufficient  capacity  to  hold  all  the  spirits  distilled  during  the 
day  of  twenty-four  hours,  into  which  shall  be  conveyed  all  the 
spirits  produced  in  said  distillery ;  and  each  of  said  cisterns  shall  be 
so  constructed  as  to  leave  an  open  space  of  at  least  three  feet  be- 
tween the  top  thereof  and  the  floor  or  roof  above,  and  of  not  less 
than  eighteen  inches  between  the  bottom  thereof  and  the  floor  be- 
low, and  shall  be  so  situated  that  the  officer  can  pass  around  the 
same,  and  shall  be  connected  with  the  outlet  of  the  worm  or  con- 
denser by  suitable  pipes  or  other  apparatus,  so  constructed  as  al- 
ways to  be  exposed  to  the  view  of  the  officer,  and  so  connected  and 
constructed  as  to  prevent  the  abstraction  of  spirits  while  passing 
from  the  outlet  of  the  worm  or  condenser  back  to  the  still  or  doubler, 
or  forward  to  the  receiving-cistern.  Such  cisterns  and  the  room  in 
which  they  are  contained  shall  be  in  charge  and  under  the  lock  and 
seal  of  the  internal-revenue  gauger  designated  for  that  duty ;  and  all 
locks  and  seals  required  by  law  shall  be  provided  by  the  Commis- 
sioner of  Internal  Revenue,  at  the  expense  of  the  United  States ;  and 
the  keys  shall  be  in  charge  of  the  collector  or  such  gauger  as  he 
may  designate.  On  the  third  day  after  the  spirits  are  conveyed  into 
such  cistern  they  shall  be  drawn  off  into  casks,  under  the  supervision 
of  such  gauger,  in  the  presence  of  the  store-keeper,  and  be  removed 
directly  to  the  distillery  warehouse ;  but  on  special  appHcation  to  the 
collector  by  the  owner,  agent,  or  superintendent  of  any  distillery, 
the  spirits  may  be  drawn  off  from  the  said  cisterns,  under  the  super- 
vision of  the  gauger,  at  any  time  previous  to  the  third  day. 

Act  July  20,  1868,  c  186,  §  16,  15  Stat  131.  Act  June  6,  1872,  c  315,  i  n, 
17  Stat.  239.    Act  Dec.  24,  1872,  c' 13,  §  1,  17  Stat.  401. 

The  Commissioner  of  Internal  Revenue  was  authorized  to  exempt  distilleries 
having  a  daily  spirit-producing  capacity  of  thirty  gallons  of  proof  spirits  or 
less  from  the  requirements  of  this  section  by  Act  March  1,  1879,  c.  1^,  I 
5,  ante,  §  5991. 

Notes  of  Deciaions 

See  notes  under  f  5993,  ante.  lation  claimed  is  a  technical  one  only, 

Arrangement  of  still  or  apparatus^  ^\  unintended,  and  arises  from  de- 
A  true  construction  of  the  statute  does  ^^^fJo^..^  u'T^""24  ^m  m 
not  require  any  distinction  to  be  drawn  °' }^^^J^  ^  ^'  ^:  ^'  ^  L..  Ed,  875. 
between  an  arrangement  of  stills  by  All  that  is  required  to  avoid  the  pen- 
which  the  process  of  "doubling"  is  car-  ^^^^  ^!  ^^  law  is  to  use  in  good  faith 
ried  on  by  passing  the  low  wines  a  *^«  ^J.^^"^  ^^'^^  ^^J^^  employment 
second  time  through  the  same  still,  and  <>^  ^^^""^^  artisans  and  competent  in- 
passing  these  a  second  time  through  spectors  to  secure  utensils  and  machin- 
distillation  in  another  still.  (1868)  12  ^^  which  ¥nll  accomplish  the  end  de- 
Op   Atty   Cren   523  sired.    If  defects  should  then  exist,  and 

An  arrangement  by  which  a  tank  is  the  end  sought  be  not  attained,  or  de- 
interposed  as  a  receptacle  for  the  prod-  ^f  ^s  '^^V  ^^^"^  .?^®?  ^"^  observation 
uct  of  distillation,  so  far  as  the  same  ^^^^^^  subsequently  be  ^scovered,  the 
has  not  reached  the  condition  of  proof-  f^\^^^  ^"?,^i  ?,^,<^^".««?  with  "know- 
spirits,  but  still  continues  to  be  low  {ngly  and  willfully"  omitting  to  do  what 
wines,  with  a  view  to  carry  it  back  «  required.  Id. 
for  further  distillation,  is  not  a  viola-  Parties  are  presumed  to  be  acquaint- 
tion  of  the  act    Id.  "^  "  ^he  utensils  and  machinery  ns- 

ed  in  their  business,  but  the  law  does 

Violation  of  law  and  penalty  therefor,  not  punish  them  where  there  is  no  in- 

— A  distiller  will  not  be  held  to  a  pen-  tent  to  evade  it,  and  usual  means  to 

alty  imposed  for  knowingly  and  willful-  comply  therewith  are  adopted.    Id. 
ly  violating  the  law,  where  he  has  pro-         A  distiller  who  failed  to  arrange  hi« 

cured  suitable  utensils  and  machinery,  distillery  apparatus,  as   prescribed  by 

employed  competent  agents  and  work-  .section  16,  Act  July  20,  1868,  haa  no 

men,   and    given    proper   directions    to  authority  to   manufacture   spirits,  and 

accomplish  the  end  desired,  and  the  vio-  is  subject  to  the  penalty  prescribed  by 
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section   96    (section   6369,    post),    and  spirits,  would  be  presumptively  in  con* 

this  whether  he  intended  to  defraud  the  travention  of  the  law.     (1868)   12  Op. 

revenue  or  not     U.  S.  v.  McKim   (D.  Atty.  Ckn.  523. 
C.  1869)  Fed.  Cas.  No.  15,693. 

Any  contrivance  which  should  accom-  Cited    without    definite    applioatioe, 

plish  the  production  of  alcohol  or  recti-  Taney  v.  Penn  Nat  Bank  of  Reading 

fied  spirits  in  a  manner  to  subject  such  (1914)   34  Sup.  Gt  288,  289,  232  U. 

products  to  a  single  tax,  as  upon  proof-  S.  174,  58  L.  Ed.  558. 

§  6006.  (R.  S.  §  3268.)     Breaking  locks,  gaining  access  to  cistern, 
etc.;  penalty. 

Every  person  who  destroys,  breaks,  injures,  or  tampers  with  any 
lock  or  seal  which  may  be  placed  on  any  cistern-room  or  building 
by  the  duly  authorized  officers  of  the  revenue,  or  opens  said  lock  or 
seal,  or  the  door  to  said  cistern-room  or  building,  or  in  any  manner 
grains  access  to  the  contents  therein,  in  the  absence  of  the  proper  of- 
ficer, shall  be  fined  not  less  than  five  hundred  dollars  nor  more  than 
five  thousand  dollars,  and  imprisoned  not  less  than  one  year  nor 
more  than  three  years. 

Act  July  20,  1868,  c.  186,  §  40,  15  Stat  141. 

Notes  of  Doolsions 

Evidence  as  to  breaking  look  In  prose-  the  last  term  of  the  court  had  been 

oution  under  seotlon  6038^— On  the  trial  tried  thereon  and  acquitted.    Held  that, 

of    one    indicted    under    section    6038,  though  such  acquittal  could  be  consid- 

post,  for  the  removal  and  concealment  ered   by   the   jury   in   considering   the 

of  distilled  spirits  on  which  the  tax  had  credibility  of  the  witnesses,  it  was  not 

not  been  paid,  testimony  was  offered  ground    for    excluding    the    testimony, 

that,  on  the  night  before  the  whisky  Pilcher  v.  U.  S.  (1902)  113  Fed.  248, 

was  removed,  accused  broke  the  lock  of  51  0.  C.  A.  205. 

the  warehouse   where   it   was   stored.  Cited    without     definite     applioation, 

Defendant    objected     on     the     ground  Taney  v.  Penn  Nat.  Bank  of  Reading 

that  he  had  been  indicted  under  this  (1914)  34  Sup.  Gt  288,  289,  232  U.  S. 

section  for  breaking  such  lock,  and  at  174,  58  L.  Ed.  558. 

§  6007.  (R.  S.   §  3269.)     Furnaces^  tubs,   doublers,   worm-tanks; 
penalty. 

The  door  of  the  furnace  of  every  still  or  boiler  used  in  any  dis- 
tillery shall  be  so  constructed  that  it  may  be  securely  fastened  and 
locked.  The  fermenting-tubs  shall  be  so  placed  as  to  be  easily  ac- 
cessible to  any  revenue  officer,  and  each  tub  shall  have  distinctly 
painted  thereon  in  oil-colors  its  cubic  contents  in  gallons  and  the 
number  of  the  tub.  There  shall  be  a  clear  space  of  not  less  than  one 
foot  around  every  wood-still,  and  not  less  than  two  feet  around  every 
doubler  and  worm-tank.  The  doubler  and  worm-tanks  shall  be  ele- 
vated not  less  than  one  foot  from  the  floor ;  and  every  fixed  pipe  to 
be  used  by  the  distiller,  except  for  conveyance  of  water,  or  of  spent 
mash  or  beer  only,  shall  be  so  fixed  and  placed  as  to  be  capable  of 
being  examined  by  the  officer  for  the  whole  of  its  length  or  course, 
and  shall  be  painted,  and  kept  painted,  as  follows,  that  is  to  say: 
Every  pipe  for  the  conveyance  of  mash  or  beer  shall  be  painted 
of  a  red  color ;  every  pipe  for  the  conveyance  of  low-wines  back  into 
the  still  or  doubler  shall  be  painted  blue ;  every  pipe  for  the  convey- 
ance of  spirits  shall  be  painted  black,  and  every  pipe  for  the  convey- 
ance of  water  shall  be  painted  white.  Whenever  any  fixed  pipe  is 
used  by  any  distiller  which  is  not  painted  or  kept  painted  as  herein 
directed,  or  which  is  painted  otherwise  than  as  herein  directed,  he 
shall  forfeit  the  sum  of  one  thousand  dollars. 
Act  July  20,  1868,  c.  186,  i  17,  15  Stat.  131. 

If  otes  of  Becisions 

See  notes  under  S  6005,  ante.  (1914)  34  Sup.  Ct.  288,  289,  232  U.  S 

Cited     without    definite    application,      174,  58  L.  Bd.  558. 
Taney  v.  Penn  Nat  Banlc  of  Reading 
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§  6008.  (R.  S.  §  3270.)     Apparatus  and  fastenings. 

The  Commissioner  of  Internal  Revenue  is  authorized  to  order  and 
requirtf  such  changes  of  or  additions  to  distilling  apparatus,  connect- 
ing-pipes, pumps,  or  cisterns,  or  any  machinery  connected  with  or 
used  in  or  on  the  distillery  premises,  or  may  require  to  be  put  on 
any  of  the  stills,  tubs,  cisterns,  pipes,  or  other  vessels,  such  fasten- 
ings, locks,  or  seals  as  he  may  deem  necessary. 
Act  June  6,  1872,  c.  315,  f  12,  17  Stat  239. 

Cited    without    definite    application,      (1914)  34  Sup.  Ct  288,  289,  232  U.  S. 
Tauey  y.  Penn  Nat  Bank  of  Reading      174,  58  L.  Ed.  55a 

§  6009.  (R  S.  §  3271.)     Distillery  warehouse. 

Every  distiller  shall  provide,  at  his  own  expense,  a  warehouse, 
to  be  situated  on  and  to  constitute  a  part  of  his  distillery  premises, 
and  to  be  used  only  for  the  storage  of  distilled  spirits  of  his  own 
manufacture  until  the  tax  thereon  shall  have  been  paid;  but  no 
dwelling-house  shall  be  used  for  such  purpose,  and  no  door,  window, 
or  other  opening  shall  be  made  or  permitted  in  the  walls  of  such 
warehouse  leading  into  the  distillery  or  into  any  other  room  or 
building ;  and  such  warehouse,  when  approved  by  the  Commissioner 
of  Internal  Revenue,  on  report  of  the  collector,  is  hereby  declared 
to  be  a  bonded  warehouse  of  the  United  States,  to  be  known  as  a 
distillery  warehouse,  and  shall  be  under  the  direction  and  control 
of  the  collector  of  the  district,  and  in  charge  of  an  internal-revenue 
store-keeper,  assigned  thereto  by  the  Commissioner. 

Act  July  20,  1868,  c.  186,  §  15,  15  Stat  130.  Act  June  6,  1872,  c.  315, 
S  12,  17  Stat.  239. 

A  successor  in  the  business  of  distilling  was  authorized  to  use  the  distillery 
warehouse  of  his  predecessor  by  Act  Jan.  8,  1874,  c.  7,  post,  §  6010. 

Spirits  may  remain  eight  years  in  distillery  warehouses,  by  Act  Aug.  27, 
1894,  c.  349,  §  48,  ante,  S  5986. 

The  establishment  of  special  bonded  warehouses  fur  fruit  brandy  was  aa- 
thorized  by  Act  March  3,  1877,  c.  114,  and  Act  Oct  18,  1888,  c  1194,  post, 
f§  6039-6050. 

The  establishment  of  general  bonded  warehouses  for  spirits  other  than  from 
fruit  is  authorized  by  Act  Aug.  27,  1894,  c.  349,  §  51,  post,  S  6058. 

The  Commissioner  of  Internal  Revenue  was  authorized  to  discontinue  a  dis- 
tillery warehouse  whenever  distilling  has  been  suspended  at  the  distillery 
for  six  months  in  a  year,  and  the  spirits  in  the  warehouse  do  not  exceed 
5,000  proof  gaUons,  by  Act  Aug.  27,  1894,  c.  349,  i  57,  post,  i  6012. 

Notes  of  Deeisions 

See  notes  under  S  5997,  ante.  Stat.  52),  which  declares  that  the  pro- 
Authority  to  dispense  with  require-  Prietors  of  aU;*internal  revenue  bond- 
ment  of  statute—An  officer  of  the  ??  warehouses"  shaU  reimburse  to  the 
United  States  had  no  authority  to  dis-  U^*^^  States  the  expenses  and  salary 
pense  with  the  requirement  of  this  oj  f^  storekeepers  put  by  it  m  charge 
section,  and  if  in  violation  of  his  duty  ^^  ^^^^'    ^^' 

he  permitted  a  removal  before  payment  Per   diem    wages   of   storekeepers.— 

of  the  tax  he  subjected  himself  to  pun-  Per  diem   wages  paid  to   storekeepers 

ishment,  but  did  not  bind  the  govern-  for   taking  charge   of  distillery  ware- 

ment  by  his  acts,  as  the  government  is  houses  on  Sundays,  are  expenses  with- 

not    responsible     for     the     laches     or  in  the  joint  resolution  of  congress  of 

wrongful  acts  of  its  officers.     Hart  v.  March   29,   1869,   which  declares  that 

U.  S.   (1877)  95  U.  S.  316,  318,  24  L.  the  proprietors  of  all  internal  revenue 

Ed.  479.  bonded  warehouses  shall  reimbarse  to 

"Bonded  warehouse"  as  including  dls-  ^^^    United    States    the    expenses  of 

tlllerywarehouse8.-The  "bonded   ware-  Btorekeepers    put   by   it   m   charge  of 

house"  referred  to  in  this  section  in-  ^,^7^,^.  S  v  Powell  (18.1)  81  V.  S. 

eludes  distillery  warehouses.     U.  S.  v.  ^^^  ^^^•)  ^^'  ^0  L-  Ed.  726. 

Powell  (1871)  81  U.  S.  (14  WaU.)  493,  Custody    and    control    of    wareheuf* 

500,  20  L.  Ed.  726.  and    spirits    therein.— Under   this  sec- 

The    "distillery    warehouses"    which  tion  and  sections  6014  and  6015.  post, 

distillers  are  required  by  Act  July  20,  the  government  is  not  responsible  tor 

1868,  §  15   (15  Stat.  128),  to  provide,  safe  keeping  of  bonded  whisky  dcpos- 

situated    on    their    distillery    premises,  ited  in  a  distillery  warehouse,  and  if  >t 

are    "bonded   warehouses,"    within    the  is  stolen  through  failure  of  the  revenue 

joint  resolution  of  March  29,  1869  (16  officers  to  provide   sufficient  locks  for 
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the  doors,  it  is  no  defense  to  an  action 
on  the  bond  either  in  favor  of  the  dis- 
tiller or  of  his  sureties.  U.  S.  v.  Wit- 
ten  (1892)  12  Sup.  Ct  872,  878,  143 
U.  S.  76,  36  L.  Ed.  81. 

Though  a  distillery  warehouse  is  un- 
der the  lock  of  the  inspector,  as  pro- 
vided by  Act  July  13,  1866,  §{  27-29, 
the  spirits  are  still  in  the  possession 
of  the  owner,  within  Act  July  13,  1866, 
§  9.  U.  S.  V.  Thirty-Six  Barrels  of 
BQgh  Wines  (O.  C.  1870)  Fed.  Cas. 
No.  16,468. 

Whisky  deposited  in  a  bonded  ware- 
house and  held  for  internal  revenue 
tax  is  in  possession  of  the  United 
States,  and  a  sheriff  has  no  right  to 
enter  such  warehouse  and  seize  the 
whisky  under  execution,  even  though 
he  offers  to  pay  the  tax.  McCullough 
▼.  Large  (O.  0. 1884)  20  Fed.  309,  311. 

A  distiller's  warehouse  is  under  the 
government's  complete  control,  and 
neither  a  buyer  nor  pledgee  may  take 
actual  delivery  of  spirits  stored  there« 
in  VTithout  paying  the  tax,  and  neither 
is  bound  to  make  payment  until  actual 
removal  is  desired.  In  re  Miller  Pure 
Kye  Distilling  Co.  (D.  O.  1910)  176 
Fed.  606,  affirmed  Taney  v.  Penn  Nat 
Bank  of  Reading  (1911)  187  Fed.  689, 
109  C.  0.  A.  437. 

Warehouse  receipts.— The  relation 
between  a  distiller  and  the  officers  of 
the  government  in  custody  of  the  whis- 
ky in  his  distillery  warehouse  is  sui 
generis.  It  is  prescribed  by  law,  and 
is  not  contractual,  and  warehouse  re- 
ceipts issued  by  the  distiller  for  whisky 
80  stored  in  bond  are  not  within  Act 
Pa.  Sept.  24,  1866  (1  Purd.  Dig.  [13th 
Ed.]  p.  393),  providing  for  the  negotia- 
bility of  warehouse  receipts,  which  re- 
ceipts, under  the  decisions  of  the  Su- 
preme Court  of  the  state,  must  have 
been  issued  by  a  third  and  independent 
person,  in  order  that  their  transfer  by 
the  bailor  to  a  purchaser  or  pledgee 
shall  operate  as  a  delivery  of  the  prop- 
erty. Taney  v.  Penn.  Nat.  Bank  of 
Reading  (1911)  187  Fed.  689,  109  C. 
C.  A.  437,  affirming  decree  In  re  Miller 


Pure  Rye  Distilling  Co.  (D.  C.  1910) 
176  Fed.  606. 

Transfer  of  warehouse  receipts  as 
delivery  of  whisky,  see  Id. 

A  receipt  for  whisky  stored  in  a 
bonded  warehouse  is  not  a  "document 
of  title,"  within  the  meaning  of  Act 
Ky.  May  5,  1880,  which  provides  that 
"every  factor  or  other  agent  Intrusted 
with  possession  of  a  document  of  title 
to  merchandise  shall  be  deemed  the 
owner,"  so  as  to  validate  a  sale  or 
pledge  of  the  property  to  an  innocent 
third  party,  and  which  also  declares 
that  any  custom-house  permit  or  ware- 
house receipt  shall  be  deemed  a  docu- 
ment of  title,  since  whisky  in  a  bonded 
warehouse  is  subject  to  the  regulations 
of  congress,  and  is  in  charge  of  the 
officers  of  the  government  George  v. 
Fourth  Nat  Bank  (C.  C.  1888)  41 
Fed.  257. 

Pledges  of  warehouse  receipts  against 
pledgor's  whisky  stored  in  his  ware- 
house held  invalid.  In  re  Rohrer  (D. 
C.  1911)  186  Fed.  997,  reversed  Pat- 
tison  V.  Dale  (1912)  196  Fed.  5,  U5 
C.  C.  A.  639. 

Averment  as  to  warehouse  in  indiot- 
mentw— An  indictment  for  aiding  in  the 
concealment  of  distilled  spirits  on 
which  the  tax  had  not  been  paid  need 
not  aver  that  there  was  a  warehouse 
provided  by  law  as  required  by  this 
section,  where  the  spirits  should  have 
been  stored.  Pounds  v.  U.  S.  (1898) 
18  Sup.  Ct.  729,  171  U.  S.  35,  43  L. 
Ed.  62. 

Cited    without    definite    application, 

Taney  v.  Penn  Nat.  Bank  of  Reading 
(1914)  34  Sup.  Ct  288,  289.  232  U.  S. 
174,  68  L.  Ed.  558;  U.  S.  v.  Sisk 
(1910)  176  Fed.  885,  100  C.  C.  A.  355; 
Same  v.  South  Branch  Distilling  Co. 
(C.  C.  1878)  Fed.  Cas.  No.  16,359; 
Same  v.  Peace  (C.  C.  1892)  48  Fed. 
714.  715  (reversed  [1893]  53  Fed.  999, 
4  C.  C.  A.  148) ;  Merchants'  Nat  Bank 
V.  Roxbury  Distilling  Co.  (D.  O.  1912) 
196  Fed.  76. 


§  6010.  (Act  Jan.  8,  1874,  c.  7.)  Use  of  distillery  warehouse  by 
successor  in  business. 
When  from  death  or  from  any  other  cause  there  shall  be  a  change 
in  the  person,  firm  or  company  engaged  in  the  business  of  distilling 
at  any  distillery,  and  the  person,  firm  or  company  that  by  rea- 
son of  such  change  ceases  to  carry  on  said  business  at  such  dis- 
tillery has  at  the  time  of  such  change  spirits  in  the  distillery  ware- 
house, it  shall  be  lawful  for  the  Commissioner  of  Internal  Revenue, 
upon  the  written  consent  of  the  surviving  principals  and  sureties  in- 
terested, and  under  such  rules  and  regulations,  and  upon  such  other 
conditions,  as  he  may  prescribe,  to  permit  the  succeeding  person,  firm 
or  company  to  use  the  distillery  warehouse  on  the  premises  in  the 
same  manner  as  if  it  did  not  contain  distilled  spirits  belonging  to 
the  original  person,  firm,  or  company  after  setting  apart  and  sepa- 
rating, by  a  secure  and  unbroken  partition  such  portion  of  it  as  may 
be  necessary  for  the  storage  and  safe-keeping  of  the  spirits  distilled 
by  the  original  person,  firm  or  company,  during  the  period  allowed 
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by  law  for  the  removal  of  distilled  spirits  from  distillery  warehouses, 
or  until  said  spirits  are  removed,  and  the  tax  paid  thereon  within 
that  time:  Provided,  That  nothing  herein  contained  shall  impair  or 
in  any  way  affect  the  lien  existing  at  the  time  of  such  change  under 
section  one  of  the  internal  revenue  act  of  July  twenty,  eighteen  hun- 
dred and  sixty-eight,  as  amended,  or  other  liabilities  under  any  in- 
ternal revenue  law,  but  the  existence  of  such  lien  shall  be  no  ground 
for  refusing  to  approve  the  bond  of  the  succeeding  person,  firm  or 
company,  anything  in  section  eight  of  the  said  act  of  July  twenty, 
eighteen  hundred  and  sixty-eight,  as  amended,  to  the  contrary  not- 
withstanding.   (18  Stat.  2.) 

These  were  provisions  of  an  act  to  allow  distillery  warehouses  to  be  con- 
tinned  in  use  after  changes  in  the  management  of  the  business,  cited  above. 

The  provisions  of  Act  July  20,  1868,  and  amendments,  mentioned  in  tiie 
proviso  In  this  section,  were  incorporated  into  R.  S.  iS  3251,  3260,  3262,  ante, 
S§  5985,  6997,  5999. 

Provisions  for  the  distiller's  entry  for  deposit  in  distillery  warehouse  were 
made  by  R.  S.  §  3293,  as  amended  by  Act  March  1,  1879,  c.  125,  i  5,  and 
by  Act  May  28,  1880,  c.  108,  f  4,  incorporated  into  that  section,  post,  f  6034. 

§  6011.  (R.  S.  §  3272.)     When  a  warehouse  becomes  unsafe. 

Whenever  in  the  opinion  of  the  Commissioner  of  Internal  Revenue 
any  distillery  or  other  warehouse  is  unsafe  or  unfit  for  use,  or  the 
merchandise  therein  is  for  any  reason  liable  to  loss  or  great  wastage, 
he  may  discontinue  such  warehouse,  and  require  the  merchandise 
therein  to  be  transferred  to  such  other  warehouse  as  he  may  desig- 
nate and  within  such  time  as  he  may  prescribe.  Such  transfer  shall 
be  made  under  the  supervision  of  the  collector,  or  of  such  other 
officer  as  may  be  designated  by  the  Commissioner,  and  the  expense 
thereof  shall  be  paid  by  the  owner  of  the  merchandise.  Whenever 
the  owner  of  such  merchandise  fails  to  make  such  transfer  within 
the  time  prescribed,  or  to  pay  the  just  and  proper  expense  of  such 
transfer,  as  ascertained  and  determined  by  the  Commissioner,  such 
merchandise  may  be  seized  and  sold  by  the  collector  in  the  same 
manner  as  goods  are  sold  upon  distraint  for  taxes,  and  the  proceeds 
of  such  sale  shall  be  applied  to  the  payment  of  the  taxes  due  thereon 
and  the  costs  and  expenses  of  such  sale  and  removal,  and  the  bal- 
ance paid  over  to  the  owner  of  such  merchandise. 

Act  July  20,  1868,  c.  186,  §  56,  15  Stat.  149. 

The  discontinuance  of  unsafe  or  unfit  special  bonded  warehouses,  and  the 
transfer  of  merchandise  therein,  pursuant  to  this  section,  iiicluding  the 
penalties  imposed,  were  authorized  by  Act  March  3,  1877,  c  114,  §  7,  post,  § 
6045. 

Similar  provisions  extended  to  distillery  warehouses  and  general  bonded 
warehouses  were  made  by  Act  Aug.  27,  1894,  c.  349,  i  57,  post,  §  6012. 

Notes  of  Decisions 

Tax  as  due  on  removal.— The  tax  is  Cited    without    definite    applicatiM, 

not  due  on  the  removal  from  one  ware-  Taney  v,  Penn  Nat.  Bank  of  lleadini? 

house  to  another.     U.  S.  v.  Peace  (O.  (1914)  34  Sup.  Ct.  288,  289,  232  U.  S. 

C.  1892)    48   Fed.   714,  716,   reversed  174,  58  L.   Ed.   558;    Id.    (1911)  187 

(1893)  53  Fed.  999,  4  O.  C.  A.  148.  Fed.  689,  109  C,  O.  A.  437. 

§  6012.  (Act  Aug.  27,  1894,  c.  349,  §  57.)     Discontinuance  of  ware- 
house and  transfer  of  merchandise. 
Whenever  distilling  shall  have  been  suspended  at  any  distillery 
for  a  period  or  periods  aggregating  six  months   during  any  cal- 
endar year,  and  the  quantity  of  spirits  remaining  in  the  distillery 
warehouse  does  not  exceed  five  thousand  proof  gallons,  or  whenever, 
in  the  opinion  of  the  Commissioner  of  Internal  Revenue,  any  dis- 
tillery warehouse  or  general  bonded  warehouse  is  unsafe  or  unfit 
for  use,  or  the  merchandise  therein  is  liable  to  loss  or  great  wastage, 
he  may  in  either  such  case  discontinue  such  warehouse  and  require 
the  merchandise  therein  to  be  transferred  to  such  other  warehouse 
as  he  may  designate,  and  within  such  tune  as  he  may  prescribe;  and 
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all  the  provisions  of  section  thirty-two  hundred  and  seventy-two  of 
the  Revised  Statutes  of  the  United  States  relating  to  transfers  of 
spirits  from  warehouses,  including  those  imposing  penalties,  are  here- 
by made  applicable  to  transfers  to  or  from  general  bonded  warehouses' 
established  under  this  Act.    (28  Stat.  566.) 

This  section  was  part  of  the  WilsoD  Tariff  Act,  cited  above. 

R.  S.  §  3272,  mentioned  in  this  section,  providing  for  discontinuance  of  a 
distillery  or  o^her  warehouse  becoming  unsafe,  etc.,  is  set  forth  ante,  S  6011, 

Cited    without    definite    application,      174,  58  L.  Ed.  558;    Id.   (1911)   187 
Taney  v.  Penn  Nat.  Barilc  of  Reading      Fed.  689,  109  C.  O.  A.  437. 
(1914)  34  Sup.  Ct,  288,  289,  232  U.  S. 

§  6013.  (R.  S.  §  3273.)  Store-keepers  have  charge  under  direction 
of  collector. 
The  store-keeper  assijsrned  to  any  distillery  warehouse  shall  also 
have  charge  of  the  distillery  connected  therewith;  and  every  store- 
keeper shall  have  charge  of  the  warehouse  to  which  he  is  assigned, 
and  of  such  distillery,  under  the  direction  of  the  collector  controlling 
the  same. 

Act  July  20,  1868,  c.  186,  §§  21,  52,  15  Stat.  134,  146. 

Cited     witliout    definite     appllcatiOB,  Ct.  288,  289,  232  U.  S.  174,  58  L.  Bd. 

Clinkenbeard  v.  U.  S.   (1874)  21  Wall.  558;    Id.   (1911)  187  Fed.  689,  109  C. 

65,  69,  22  L.  Ed.  477;   Taney  v.  Penn  C.  A.  437. 
Nat.  Bank  of  Reading  (1914)  34  Sup. 

§  6014:  (R.  S.  §  3274.)     Custody  and  management  of  warehouse. 

Every  distillery  warehouse  shall  be  in  the  joint  custody  of  the 
store-keeper  and  the  proprietor  thereof.  It  shall  be  kept  securely 
locked,  and  shall  at  no  time  be  unlocked,  or  opened,  or  remain  open, 
unless  in  the  presence  of  such  store-keeper,  or  other  person  who 
may  be  designated  to  act  for  him,  as  provided  by  law;  and  no  ar- 
ticles shall  be  received  in  or  delivered  from  such  warehouse  except 
on  an  order  or  permit  addressed  to  the  store-keeper  and  signed  by 
the  collector  having  control  of  the  warehouse. 
Act  July  20.  1868,  c.  186,  §  52,  15  Stat  146. 

Notes  of  Deoisions 

See  notes  under  §  6009,  ante.  174,  58  L.  Ed.  558;  Id.  (1911)  187  Fed. 

Cited  witliout  definite  application,  089,  109  C.  O.  A.  437;  U.  S.  v.  Peace 
Taney  v.  Penn  Nat  Bank  of  Reading  (O.  C.  1892)  48  Fed.  714,  715,  reversed 
a914)  84  Sap.  Ct  288,  289,  282  U.  S.       (1898)  53  Fed.  999,  4  G.  G.  A.  148. 

§  6015.  (R.  S.  §  3275.)     Distiller  to  keep  distillery  accessible. 

No  fence  or  wall  of  a  height  greater  than  five  feet  shall  be  erected 
or  maintained  around  the  premises  of  apy  distillery,  so  as  to  pre- 
vent easy  and  immediate  access  to  such  distillery.  And  every  dis- 
tiller shall  furnish  to  the  collector  of  the  district  as  many  keys  of 
the  gates  and  doors  of  the  distillery  as  may  be  required  by  the 
collector,  from  time  to  time,  for  any  revenue  officer  or  other  person 
who  may  be  authorized  to  make  survey  or  inspection  of  the  prem- 
ises, or  of  the  contents  thereof ;  and  said  distillery  shall  be  kept  al- 
ways accessible  to  any  officer  or  other  person  having  any  such  key. 
Every  person  who  violates  any  of  the  foregoing  provisions  of  this 
section  by  negligence  or  refusal,  or  otherwise,  shall  pay  a  penalty  of 
five  hundred  dollars. 

Act  July  20,  1868,  c.  186,  S  18,  15  Stat  132.  Act  Dec  24,  1872,  c.  13,  § 
1,  17  Stat  401. 

Notes  of  Decisions 

See  notes  under  |  6009,  ante.  (1914)  34  Sup.  Gt  288,  289,  232  U.  S. 

Cited    without    definite    application,      174,  68  L.  Bd.  56& 
Taney  v.  Penn  Nat  Bank  of  Beading 
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§  6016.  (R.  S.  §  3276,  as  amended,  Act  March  1,  1879,  c.  125,  §  5.) 
Power  of  revenue  officers  to  enter  and  examine  distilleries; 
penalty  for  obstructing  officer. 
It  shall  be  lawful  for  any  revenue  officer  at  all  times,  as  well  by 
night  as  by  day,  to  enter  into  any  distillery  or  building  or  place 
used  for  the  business  of  distilling,  or  used  in  connection  therewith 
for  storage  or  other  purposes,  and  to  examine,  gauge,  measure,  and 
take  an  account  of  every  still  or  other  vessel  or  utensil  of  any  kind 
and  of  all  low-wines,  and  of  tlie  quantity  and  gravity  of  all  mash, 
wort,  or  beer,  and  of  all  yeast,  or  other  compositions  for  exciting  or 
producing  fermentation  in  any  mash  or  beer,  of  all  spirits  and  of  all 
materials  for  making  or  distilling  spirits,  which  may  be  in  any  such 
distillery  or  premises,  or  in  possession  of  the  distiller.  And  when- 
ever any  internal-revenue  officer,  or  any  person  called  by  him  to 
his  aid,  is  hindered,  obstructed,  or  prevented  by  any  distiller  or  by 
any  workman,  or  other  person  acting  for  such  distiller,  or  in  his 
employ,  from  entering  into  any  such  distillery  or  building  or  place 
as  aforesaid ;  or  any  such  officer  is  by  the  distiller,  or  his  workman 
or  any  person  in  his  employ,  prevented  or  hindered  from,  or  opposed 
or  obstructed,  or  molested  in  the  performance  of  his  duty  under 
the  internal-revenue  laws,  in  any  respect,  the  distiller  shall  forfeit 
the  sum  of  not  exceeding  one  thousand  dollars.  And  whenever  any 
officer,  having  demanded  admittance  into  a  distillery  or  distillery 
premises,  and  having  declared  his  name  and  office,  is  not  admitted 
into  such  distillery  or  premises  by  the  distiller  or  other  person  hav- 
ing charge  thereof,  it  shall  be  lawful  for  such  officer  at  all  times, 
as  well  by  night  as  by  day,  to  break  open  by  force  any  of  the  doors 
or  windows,  or  to  break  through  any  of  the  walls  of  such  distillery 
or  premises  necessary  to  be  broken  open  or  through,  to  enable  him 
to  enter  the  said  distillery  or  premises ;  and  the  distiller  shall  forfeit 
the  sum  of  not  exceeding  one  thousand  dollars. 

Act  July  20,  1868,  c.  186,  §  32,  15  Stat.  139.  Act  March  1,  1879,  c.  125, 
S  5,  20  Stat.  335. 

This  section  is  amended  by  inserting  before  the  words  **one  thousand  dol- 
lars," where  they  occur  in  this  section,  the  words  "not  exceeding/'  as  set  forth 
here  by  Act  March  1,  1879,  c.  125,  S  5,  cited  above. 

Notes  of  Deoisions 

Operation  of  distillery  by  ofRcers.—  Fixtures,  etc.  (D.  G.  1911)  193  Fed. 

Internal  revenue  officers  held  author-  720. 

ized  to  take  possession  of  a  registered  cited    without    definite    appllcatloi, 

distillery  and  operate  same  for  a  short  Taney  v.  Penn  Nat.  Bank  of  Reading 

time    to    ascertain    its    capacity    and  (1914)  34  Sup.  Ct  288,  289,  232  U.  S. 

whether  it  is  being  operated  according  174,  58  L.  Ed.  558;  Id.  (1911)  187  Fed 

to  law.     XJ.  S.  v.   One  Distillery  and  689,  109  C.  C.  A.  437. 

§  6017.  (R.  S.  §  3277.)     Distillers  and  rectifiers  to  furnish  facilities 

for  examination;  penalty  for  neglect. 
On  the  demand  of  any  internal-revenue  officer,  every  distiller  or 
rectifier  shall  furnish  strong,  safe,  and  convenient  ladders  of  suffi- 
cient length  to  enable  the  officer  to  examine  and  gauge  any  vessel 
or  utensil  in  such  distillery  or  premises ;  and  shall,  at  all  times  when 
required,  supply  all  assistance,  lights,  ladders,  tools,  staging,  or  other 
things  necessary  for  inspecting  the  premises,  stocks,  tools,  and  ap- 
paratus -belonging  to  such  person,  and  shall  open  all  doors,  and 
open  for  examination  all  boxes,  packages,  and  all  casks,  barrels, 
and  other  vessels  not  under  the  control  of  the  revenue  officer  in 
charge,  under  a  penalty  of  five  hundred  dollars  for  every  refusal  or 
neglect  so  to  do. 

Act  July  20,  1868,  c.  186,  §  33,  15  Stat.  139. 

The  provisions  of  this  section  were  made  applicable  to  revenne  agents  by 
an  araendment  of  R.  S.  §  3152.  by  Act  March  1,  1879,  c.  125,  §  2.  ante,  |  5S56. 

Cited    without    definite    application,      (19H)  34  Sup.  Ct.  288,  289,  232  U.  S. 
Taney  v.  Penn  Nat  Bank  of  Reading      174,  58  L.  Ed.  558. 
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§  6018.  (R.  S.  §  3278.)  Officers  to  break  up  ground  or  walls  in 
order  to  examine. 
It  shall  be  lawful  for  any  revenue  officer,  and  any  person  acting 
in  his  aid,  to  break  up  the  ground  on  any  part  of  a  distillery,  or 
premises  of  a  distiller  or  rectifier,  or  any  ground  adjoining  or  near 
to  such  distillery  or  premises,  or  any  wall  or  partition  thereof,  or- 
belonging  thereto,  or  other  place,  to  search  for  any  pipe,  cock,  pri- 
vate conveyance,  or  utensil;  and,  upon  finding  any  such  pipe  or 
conveyance  leading  therefrom  or  thereto,  to  break  up  any  ground, 
house,  wall,  or  other  place  through  or  into  which  such  pipe  or  other 
conveyance  leads,  and  to  break  or  cut  away  such  pipe  or  other 
conveyance,  and  turn  any  cock,  or  to  examine  whether  such  pipe 
or  other  conveyance  conveys  or  conceals  any  mash,  wort,  or  beer, 
or  other  liquor,  which  may  be  used  for  the  distillation  of  low-wines 
or  spirits,  from  the  sight  or  view  of  the  officer,  so  as  to  prevent  or 
hinder  him  from  taking  a  true  account  thereof. 
Act  July  20.  1868,  c.  186,  §  34,  15  Stat  140. 

Cited    without    definite    application,      0,914)  84  Sup.  Ct  288,  289,  232  U.  S. 
Taney  v.  Penn  Nat  Bank  of  Reading       174,  58  L.  Ed.  558. 

§  6019.  (R.  S.  §  3279.)  Signs  to  be  put  up  by  distillers  and  recti- 
fiers; penalty  for  neglect;  penalty  for  using  false  signs,  etc. 
Every  person  engaged  in  distilling  or  rectifying  spirits,  and  every 
wholesale  liquor-dealer,  shall  place  and  keep' conspicuously  on  the 
outside  of  the  place  of  such  business  a  sign,  exhibiting  in  plain  and 
legible  letters,  not  less  than  three  inches  in  length,  painted  in  oil- 
colors  or  gilded,  and  of  a  proper  and  proportionate  width,  the  name 
or  firm  of  the  distiller,  rectifier,  or  wholesale  dealer,  with  the  words : 
"Registered  distillery,"  "rectifier  of  spirits,"  or  "wholesale  liquor- 
dealer,"  as  the  case  may  be.  Every  person  who  violates  the  fore- 
going provision  by  negligence  or  refusal,  or  otherwise,  shall  pay 
a  penalty  of  five  hundred  dollars.  And  every  person,  other  than  a 
rectifier  or  wholesale  liquor-dealer  who  has  paid  the  special  tax,  or 
a  distiller  who  has  given  bond  as  required  by  law,  who  puts  up  or 
keeps  up  the  sign  required  by  this  section,  or  any  sign  indicating 
that  he  may  lawfully  carry  on  the  business  of  a  distiller,  rectifier,  or 
wholesale  liquor-dealer,  shall  forfeit  and  pay  one  thousand  dollars, 
and  shall  be  imprisoned  not  less  than  one  month  nor  more  than  six 
months.  And  every  person  who  works  in  any  distillery,  rectifying 
establishment,  or  wholesale  liquor-store,  on  which  no  sign  is  placed 
and  kept,  as  hereinbefore  provided ;  and  every  person  who  knowingly 
receives  at,  carries  or  conveys  any  distilled  spirits  to  or  from,  any 
such  distillery,  rectifying  establishment,  warehouse,  or  store,  or  who 
knowingly  carries  and  delivers  any  grain,  molasses,  or  other  raw 
material  to  any  distillery  on  which  such  sign  is  not  placed  and  kept, 
shall  forfeit  all  horses,  carts,  drays,  wagons,  or  other  vehicle  or 
animal  used  in  carrying  or  conveying  such  property  aforesaid,  and 
shall  be  fined  not  less  than  one  hundred  dollars  nor  more  than  one 
thousand  dollars,  or  be  imprisoned  not  less  than  one  month  nor 
more  than  six  months. 

Act  July  20,  1868,  c,  186,  §  18,  15  Stat.  132. 

Notes  of  Decisions 

Violations  of  statute  In  generaiw— It  tillery  on  which  no  si^  is  placed  and 

is  an  offense  under  this  section  to  work  kept,  shall  be  fined.     U.  S.  v.  Burgess 

in  a  distiQery  on  which  no  sign  is  plac-  (D.  C.  1888)  33  Fed.  833. 

ed  and  kept  as  provided  therein.    U.  S.  The  defendants,  being  distillers,  hav- 

V.  Flynn  (C.  C.  1878)   Fed.  Cas.  No.  ing  been  indicted,   tried,  found  guilty, 

15,123.  and  fined  for  a  violation  of  this  section, 

One  who  erects  a  "shanty,"  in  which  and    execution    issued    thereon    having 

is  put  up  an  illicit  still,  is  not  punish-  been   returned  nulla  bona,   this  action 

able  under  this  section,  providing  that  was  instituted  on  the  bond  executed  by 

every   person  who  works  in  any  dis-  the  defendants  to  the  United   States, 
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containing  a  covenant  that  the  defend-  The  second  count  was  for  the  nnlawfal 

ants   "shall   in    all   respects   faithfully  rectifying  in  violation  of  section  0099, 

comply  with  all  the  provisions  of  law  post,  for  which  a  punishment  of  not 

and  regulations  in  relation  to  the  duties  less  than  |1,000  nor  more  than  $5,000 

and  business  of  distillers,    •    •    •    and  fine  and  imprisonment  for  not  less  than 

shall  pay  all  penalties  incurred  or  fines  six  months  nor  more   than   two  years 

imposed  on  him  for  a  violation  of  any  might  be  imposed.     The    third  count 

of  said  provisions."    Held,  on  demurrer  was  for  omitting  to  put  up  signs  as  re- 

to  the   petition,   that  the   action   was  quired  by  this  section.    And  the  fourth 

maintainable.     U.  S.  v.  Thompson  (D.  count  was  for  violating  section  6107, 

G.  1891)  45  Fed.  468.  post,  prohibiting  the  changing  of  stamps 

Indlotment^An  indictment  under  this  »"<!  ^^^^^""^  ^^  ^"™«*^  «.PJf ^^^  ,"?^^ 

section  which  charges  that  the  accused  T^^^^^'nSf^T^   ^^""^  °1«*  fnl  t 

•^unlawfuUy   and   knowingly   did    carry  «»«  ^'4^T.w^  '"^rTJ^^^^-^Z!^ 

and  deUver,  to  wit,  raw  material  to  a  ?«"•.  »«?<*•  that  such  offenses  invcjv- 

distiUery"  on  which  no  sign  was  placed  "^l    impnsonment    were    ^raaes    for 

and  kept  as  required  by  Uw,  but  which  ^^^^^^  *<^c"««^.  could  only  be  Pumshed 

does  not  stote  that  such  distillery  was  f^^'^^  *   ^^^J^^^'^i'    ^^   ^^-^^Tk  ^tl 

one  for  the  production  of  spirits,  nor  £?°,*S'n'  ^.'  *  ^'  Providmg  that  the 

set   forth    the    kind    of    raw    material  trial  of  aU  crimes  except  m  the  ^e  of 

which  was  furnished,  is  insufficient,  as  ^.^^P^^^SS'*^^^^^^       ^  ^^A  PT  i 

not  describing  the  offense  with  the  par-  U.  S.  (1909)  169  Fed.  86.  94  a  C.  A.  L 

n^cS!^"%n^^^''^''2^^  Cited    without    definite    appHcttiei. 

(1903)  120  Fed.  483,  56  C.  C.  A.  633.  Powers  v.  U.  S.  (1912)  32  Sup.  Ct  281. 

Trial  by  Jury^Defendants  were  in-  282,  223  U.   S.  303,  56  L.   Ed.  448; 

dieted  for  unlawfully  carrying  on  the  Taney  v.  Penn  Nat  Bank  of  Reading 

business  of  a  rectifier  without  having  (1914)  34  Sup.  Ct  288,  289,  232  U.  & 

paid  the  special  tax  required  by  law,  in  174,  58  It.  Ed.  558;    Foster  v.  U.  S. 

violation    of    section    5966,    ante,    for  (1911)  188  Fed.  305,  110  C.  C.  A.  28-^ 

which  defendants  might  have  been  fined  denied*  (1911)  192  Fed.  1022, 112  G.  a 

$5,000  and  imprisoned  for  two  years.  A.  665. 

§  6020.  (R.  S.  §  3280.)  Distillers  not  to  cany  on  business  until 
the  law  is  complied  with. 
It  shall  not  be  lawful  for  any  distiller  to  commence  or  to  continue 
the  business  of  distilling,  until  he  has  given  the  bond  required  by 
law,  and  complied  with  the  provisions  of  law  relating  to  the  registra- 
tion and  survey  of  distilleries,  and  the  arrangement  and  construc- 
tion of  distilleries  and  the  premises  connected  therewith;  nor  shall 
it  be  lawful  for  any  person  to  engage  in  the  business  of  distilling 
on  any  premises  distant  less  than  six  hundred  feet  in  a  direct  line 
from  any  premises  used  for  rectifying;  nor  shall  the  processes  of 
distillation  and  rectification  both  be  carried  on  within  the  distance 
of  six  hundred  feet  in  a  direct  line. 

Act  July  20,  1868,  c  186,  {  11,  15  Stat.  129.    Act  June  6,  1872,  c.  315,  I 
12,  17  Stat.  239. 

Cited    without    definite    application,  Elizabeth  Oilcloth  Go.  (G.  a  1881)  6 

Taney  t.  Penn  Nat.  Bank  of  Reading  Fed.  138,  140,  affirmed  (1884)  5  Sopi 

(1914)  34  Sup.  Gt.  288,  289,  232  U.  S.  Gt  135,  112  U.  S.  294,  28  L.  Ed.  729. 
174,    68    L.    Ed.    558;     Heidritter    v. 

§  6021.  (R.  S.  §  3281.)  Carrying  on  distillery  without  giving  bond, 
etc.;  penalty. 
Every  person  who  carries  on  the  business  of  a  distiller  without 
having  given  bond  as  required  by  law,  or  who  engages  in  or  carries 
on  the  business  of  a  distiller  with  intent  to  defraud  the  United  States 
of  the  tax  on  the  spirits  distilled  by  him,  or  of  any  part  thereof, 
shall,  for  every  such  offense,  be  fined  not  less  than  one  thousand 
dollars  nor  more  than  five  thousand  dollars,  and  imprisoned  not  less 
than  six  months  nor  more  than  two  years.  And  all  distilled  spirits 
or  wines,  and  all  stills  or  other  apparatus  fit  or  intended  to  be  used 
for  the  distillation  or  rectification  of  spirits,  or  for  the  compound- 
ing of  liquors,  owned  by  such  person,  wherever  found,  and  all  dis- 
tilled spirits  or  wines  and  personal  property  found  in  the  distillery 
or  in  any  building,  room,  yard,  or  inclosure  connected  therewith,  and 
used  with  or  constituting  a  part  of  the  premises,  and  all  the  right, 
title,  and  interest  of  such  person  in  the  lot  or  tract  of  land  on  which 
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such  distillery  is  situated,  and  all  right,  title,  and  interest  therein 
of  every  person,  who  knowingly  has  suffered  or  permitted  the  busi- 
ness of  a  distiller  to  be  there  carried  on,  or  has  connived  at  the 
same;  and  all  personal  property  owned  by  or  in  possession  of  any 
person  who  has  permitted  or  suffered  any  building,  yard,  or  in- 
closure,  or  any  part  thereof,  to  be  used  for  purposes  of  ingress  or 
egress  to  or  from  such  distillery,  which  shall  be  found  in  any  such 
building,  yard,  or  inclosure,  and  all  the  right,  title,  and  interest  of 
every  person  in  any  premises  used  for  ingress  or  egress  to  or  from 
such  distillery,  who  has  knowingly  suffered  or  permitted  such  prem- 
ises to  be  used  for  such  ingress  or  egress,  shall  be  forfeited  to  the 
United  States. 

Act  July  20,  1868,  c.  186,  §  44,  16  Stat.  142.     Act  June  6,  1872,  c.  315,  S 
12,  17  Stat  240. 
Similar  provisions  were  made  by  Act  Feb.  8,  1875,  c.  36,  §  16,  ante,  f  6966. 

Notes  of  Deoisions 


See  g§  6066,  6008,  ante,  and  6038, 
post,  and  notes  thereunder. 

Violation  of  statute  In  generals— The 

act  and  fraudulent  intent  together  con- 
stitute the  offense  under  this  section* 
U.  S.  V.  Simmons  (1877)  06  U.  S.  360, 
364,  24  L.  Ed.  810. 

An  employ^  having  no  interest  in  a 
distillery  or  the  product  as  a  proprietor 
or  partner,  though  he  is  paid  in  such 
product,  is  not  subject  to  indictment, 
though  he  has  knowledge  that  the  spe- 
cial tax  has  not  been  paid.  tJ.  S.  v.  Lo- 
gan (0.  C.  1867)  Fed.  Cas.  No.  16,624; 
Same  v.  Cooper  (O.  C.  1870)  Fed.  Cas. 
No.   14,863. 

The  owner  of  a  distillery  who  rents 
the  same  to  another  knowing  that  the 
latter  intends  to  use  it  for  distilling 
whisky,  in  violation  of  law,  is  guilty  of 
aiding  and  abetting  such  unlawful  man- 
ufacture. tJ.  S.  V.  Harbison  (O.  O. 
1871)  Fed.  Cas.  No.  15,300. 

Act  July  20,  1868,  I  44,  is  applicable 
to  any  person  distilling  spirits  without 
paying  the  special  tax,  or  giving  bond, 
whether  he  has  registered  his  still,  or 
given  notice  of  intention  to  engage  in 
the  business,  or  not.  U.  S.  v.  Mathoit 
(D.  C.  1870)  Fed.  Cas.  No.  15,740. 

A  person  is  liable  to  indictment  for 
running  a  distillery  upon  which  the  spe- 
cial tax  has  not  been  paid,  though  he 
acted  merely  as  the  agent  of  another. 
U.  S.  V.  Davis  (D.  C.  1871)  Fed.  Cas. 
No.  14,028. 

A  vinegar  manufacturer  is  liable  as  a 
distiller  if,  by  the  process  used,  he  ob- 
tains alcohol  from  his  mash  so  that  he 
is  saved  the  expense  of  purchasing  the 
alcohol  necessary  for  the  manufacture 
of  vinegar.  U.  S.  v.  Steen  &  Cwer- 
gius'  Factory  (D.  C.  1872)  Fed.  Cas. 
No.  16.383;  Same  v.  Distillery  (D.  C. 
1877)  Fed.  Cas.'  No.  14,060. 

A  part  owner  of  a  still  is  liable  where 
he  has  knowledge  of  illicit  distilling  by 
his  co-owner,  though  he  does  not  share 
in  the  product.  U.  S.  v.  Bagwell  (D.  C. 
1874)    Fed.  Cas.  No.  14,404. 

A  person  is  liable  for  illicit  distilling 
under  Act  July  20,  1868,  where  the 
spirits  extracted  partake  of  the  qual- 


ities of  alcohol,  irrespective  of  their 
degree  of  strength.    Id. 

Whoever  aids  in  the  act  of  illegal  dis- 
tilling is.  to  be  held  responsible  under 
the  law,  without  regard  to  ownership 
of  the  still  or  its  product  U.  S.  v. 
Carpenter  (D.  C.  1874)  Fed.  Gas.  No. 
14,727. 

S.,  who  owned  a  distillery  and  a  quan- 
tity of  whisky,  sold  the  same  to  B., 
taking  in  payment  a  promissory  note, 
which  he  had  discounted  at  a  bank.  IS. 
had  no  license  to  sell  whisky,  nor  were 
the  barrels,  when  sold,  marked  as  re- 
quired by  the  United  States  laws.  The 
bank  brought  suit  against  R.  on  the 
note,  who  contended  that  it  was  void 
because  of  these  violations  of  the  law 
by  S.  Held,  that  it  was  not  void,  as 
the  United  States  statutes  did  not  pro- 
hibit the  sale  of  whisky,  but  only  im- 
posed a  penalty  for  their  violation. 
Rahter  v.  First  Nat.  Bank  (1880)  02 
Pa.  303,  distinguishing  Holt  v.  Green 
(1873)  73  Pa.  108,  13  Am.  Rep.  737. 

Prosecution  and  punishment— An  in- 
dictment, under  this  section,  forbidding 
the  operation  of  a  still  with  the  intent 
of  evading  the  tax  on  spirits,  charging 
that  defendant  knowingly  carried  on  the 
business  of  a  distiller,  within  the  mean- 
ing of  the  internal  revenue  laws  of  the 
United  States,  with  the  intent  to  de- 
fraud the  United  States  of  the  tax  on 
spirits  distilled  by  him,  noed  not  also 
state  the  particular  means  by  which 
the  fraud  was  effected.  U.  S.  v.  Sim- 
mons (1877)  06  U.  S.  360,  24  L.  Ed. 
810. 

In  an  action  on  a  distiller's  bond  for 
breach  of  section  6038,  post,  a  com- 
promise of  prosecutions  under  this  sec- 
tion and  section  10201,  post»  for  re- 
moval of  the  same  liquor,  is  a  complete 
defense.  U.  S.  v.  Chouteau  (1880)  102 
U.  S.  603,  26  L.  Ed.  246. 

An  indictment  for  unlawfully  carrying 
on  the  business  of  distillers  with  intent 
to  defraud  the  United  States,  or  having 
a  still  under  their  superintendence,  is 
supported  by  proof  that  the  distillery 
was  owned  by  a  corporation  of  which 
defendants  were  the  officers  and  man- 
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agers.  Wood  v.  U.  S.  (1913)  204  Fed. 
65,  122  C.  C.  A.  369. 

On  trial  of  defendants  for  operating 
an  illicit  still,  testimony  offered  to  show 
that  other  persons  lived  in  the  vicinity 
of  the  still,  and  that  there  were  paths 
between  their  houses  and  the  still,  held 
properly  excluded  as  immaterial.  Fields 
V.  U.  S.  (1915)  221  Fed.  242,  137  C.  O. 
A.  98,  certiorari  denied  (1915)  35  Sup. 
Ct  941,  238  U.  S.  640,  59  L.  Ed.  1501. 

'Then  and  there  distilling  and  manu- 
facturing spirits  to  a  very  large  amount, 
to  wit,  to  the  amount  and  number  of  1,- 
000  gallons  of  proof  spirits,"  held  a 
sufficient  affirmative  allegation  that  de- 
fendant did  distill.  U.  S.  v.  Fox  (C.  C. 
1868)  Fed.  Cas.  No.  15,156. 

In  an  indictment  against  a  distiller 
for  conspiracy  to  defraud  the  United 
States,  it  is  not  essential  to  state,  in 
addition  to  an  intent  to  defraud,  the 
facts  showing  such  intent.  U.  S.  v.  Ul- 
rici  (C.  C.  1875)  Fed.  Cas.  No.  16,594. 

Where  the  charge  is  an  attempt  to 
defraud,  acts  constituting  the  attempt 
,  should  be  specified.    Id. 

An  indictment  under  this  section, 
which  describes  the  offense  in  the  lan- 
guage of  the  statute,  is  sufficient.  U.  S. 
V.  Staton  (C.  0.  1878)  Fed.  Cas.  No. 
16,382. 

The  finding  of  unstamped  spirits  on 
premises  containing  a  still  is,  when  un- 
explained, sufficient  to  justify  the  jury 
in  finding  that  such  spirits  were  dis- 
tilled there  since  the  last  inspection  by 
the  ganger.  U.  S.  v.  Mathoit  (D.  O. 
1870)  Fed.  Cas.  No.  15,740. 

The  presence  of  defendants  while  the 
distillery  was  in  operation  is  merely  a 
circumstance  to  show  their  connection 
witli  it,  and  will  not  alone  justify  a 
conviction.  U.  S.  v.  Dobbs  (D.  C.  1871) 
Fed.  Cas.  No.  14.972. 

A  conviction,  under  section  6038,  post, 
for  removing  distilled  spirits  to  a  place 
other  than  a  distillery  warehouse,  or 
concealing  them  there  contrary  to  law, 
is  not  a  bar  to  a  conviction  under  this 
section  for  illicit  distilling,  because  the 
same  are  different  offenses,  and  the 
question  of  being  twice  In  jeopardy, 
within  Const.  Amend.  5,  does  not  arise. 
U.  S.  V.  Three  Copper  StiUs  (D.  O. 
1890)  47  Fed.  495. 

—^  For  carrying  or  business  with- 
out paying  special  tax  under  former 
law.— An  indictment  for  carrying  on  the 
business  of  a  distiller  of  spirits  without 
paying  the  special  tax  (Act  July  13, 
1866,  §  23)  need  not  set  out  the  par- 
ticular acts  of  distilling,  or  the  kinds 
of  spirits.  U.  S.  V.  Fox  (O.  0.  1868) 
Fed.  Cas.  No.  15,156. 

—  For  faJse  and  fraudulent  bond 
under  former  law.— In  an  indictment 
under  Act  July  13,  1866,  §  42,  for  exe- 
cuting a  fraudulent  bond,  it  is  not  nec- 
essary to  set  out  the  particulars.  U. 
S.  V.  Henry  (D.  O.  1868)  Fed.  Cas.  No. 
15,350. 

On  a  prosecution  for  executing  and 
signing  a  false  and  fraudulent  bond,  the 
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testimony  of  a  subscribing  witness  that 
the  bond  was  taken  away  and  returned 
with  the  signature  of  a  person  whom 
.the  witness  had  seen  sign  another  bond, 
held  sufficient  proof  of  execution  by 
him.  U.  S.  V.  O'Brien  (D.  C.  1868) 
Fed,  Cas.  No.  15,909. 

Forfeitures  and  enforcement  thereof. 

— ^A  bona  fide  purchaser  for  value,  prior 
to  seizure,  is  protected.  U.  S.  v.  Sixty- 
Four  Barrels  Distilled  Spirits  (C.  C. 
1870)  Fed.  Cas.  No.  16306;  Same  v. 
Three  Hundred  and  Ninety-Six  Bar- 
rels DistiUed  Spirits  (D.  C.  1865)  Fed. 
Cas.  No.  16,604;  Same  v.  Three  Hun- 
dred and  Seventy -Two  Pipes  Distilled 
Spirits  (D.  C.  1879)  Fed.  Cas.  No.  16,- 
505. 

Under  this  section  the  property  is  for- 
feited irrespective  of  question  of  own- 
ership. U.  S.  v.  Distillery  at  Spring 
Valley  (C.  O.  1873)  Fed.  Cas.  No.  14,- 
963;  Same  v.  One  Copper  Still  (D.  C. 
1878)  Fed.  Cas.  No.  15,928. 

Where  the  owner  of  a  distillery  and 
other  property  connected  therewith 
leased  them  for  the  purpose  of  distill- 
ing, the  acts  or  omissions  of  the  lessee 
in  carrying  on  the  business  of  distill- 
ing while  he  was  in  possession,  and  with 
intent  to  defraud  the  revenue,  though 
they  are  unknown  to  the  owner,  subject 
the  distillery  and  such  other  property 
to  forfeiture  to  the  United  States. 
Dobbins  DistUlery  v.  U.  S.  (1877)  96 
U.  S.  395.  24  L.  Ed.  637. 

The  forfeiture  takes  effect  on  com- 
mission of  the  act,  and  the  condemna- 
tion relates  back  and  avoids  all  inter- 
mediate sales,  even  to  purchasers  in 
good  faith.  U.  S.  v.  Stowell  (1890)  10 
Sup.  Ct  244,  247,  138  U.  S.  1,  33  L. 
Ed.  555. 

The  provision  in  R.  S.  g  3305,  post, 
f  6085,  that  "the  distillery,  distiUing 
apparatus,  and  the  lot  or  tract  of  land 
on  which  it  stands,"  shall  be  forfeited, 
will  not  be  construed  to  include  the  in- 
terests of  innocent  third  persons;  as 
the  forfeiture  would  be  more  compre- 
hensive than  that  provided  for  the 
graver  offense  declared  against  in  this 
section.     Id. 

In  a  proceeding  by  information  for 
the  forfeiture  of  property  under  section 
5993,  ante,  and  this  section  as  being 
used  by  one  carrying  on  the  business  of 
a  distiller  without  giving  bond  and  at- 
tempting to  defraud  the  government  of 
the  tax  on  spirits  distilled  by  him,  the 
burden  of  proof  rests  on  the  United 
States  to  establish  the  facts  alleged, 
and  every  reasonable  intendment  and 
effect  must  be  given  to  answers  filed  b/ 
third  persons  who  claim  the  property  as 
their  own.  U.  S.  v.  One  Engine  &  Belt- 
ing, etc.  (1910)  179  Fed.  698,  103  C. 
C.  A.  43. 

A  sale  passes  to  the  purchaser  all  the 
interest  of  the  United  States,  and  they 
are  estopped  to  set  up  against  him  any 
lien  known  when  the  sale  was  ordered. 
U.  S.  V.  Mackoy  (0.  O.  1872)  Fed.  Cas. 
No.  15,696. 
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Money  paid  into  the  district  court,  on 
the  sale,  in  condemnation  proceedings, 
of  a  distillery,  cannot,  while  the  pro- 
ceedings are  pending,  be  withdrawn,  or 
their  distribution  directed,  by  the  circuit 
court,  on  an  original  bUl.     Id. 

Wliere  the  tax  has  been  paid,  and  the 
barrels  properly  marked,  branded,  and 
stamped,  the  spirits  cannot  be  seized 
under  Act  July  20,  1868,  §  44,  while  in 
the  hands  of  an  innocent  purchaser,  for 
frauds  of  the  distiller.  U.  S.  ▼.  One 
Hundred  Barrels  of  High  Wines  (G.  G. 
1876)  Fed.  Gas.  No.  15,947. 

Under  this  section  the  forfeiture 
does  not  operate  when  the  statute  is 
violated,  but  only  at  the  time  of  seiz- 
ure. U.  S.  V.  Feigelstock  (C.  C.  1877) 
Fed.  Gasr  No.  15,084. 

Knowledge  that  the  ingress  or  egress 
over  the  premises  was  to  or  from  a 
distillery  is  necessary  to  subject  it  to 
forfeiture  for  having  suffered  its  use 
for  ingress  or  egress  to  or  from  an  il- 
fidt  distillery.  Gregory  y.  U.  S.  (G. 
C.  1879)  Fed.  Gas.  No.  5,803. 

Premises  occupied  and  used  as  a  dis- 
tillery are  liable  to  forfeiture  for  the 
violation  of  sections  7  and  19  of  the 
act  of  July  20,  1868  (15  Stat.  127, 
132),  in  relation  to  distiller's  bonds 
and  books  of  account,  without  regard 
to  the  culpability  of  the  owner  of  the 
property.  Heidritter  v.  Elizabeth  Oil- 
cloth Go.  (C.  G.  1881)  6  Fed.  138, 
judgment  affirmed  (1884)  5  Sup.  Gt 
135,  112  U.  S.  294,  28  L.  Ed.  729. 

In  an  information  for  forfeiture  of  a 
distillery  for  violation  of  the  statute, 
the  acts  and  intents  of  the  servants  or 
agents  of  the  claimant  are  to  be  im- 
puted to  the  principal,  in  so  far  as 
that  they  may  work  the  forfeiture  of 
the  property  used  for  unlawful  pur- 
poses. Bush  V.  U.  S.  (G.  G.  1885)  24 
Fed.  917. 

.  A  factor's  lien  is  not  protected 
against  forfeiture  unless  it  appear  that 
his  demand  requires  for  bis  protection 
an  enforcement  of  his  lien  against  the 
specific  property  seized.  U.  S.  v. 
Three  Hundred  and  Ninety-Six  Bar- 
rels Distilled  Spirits  (D.  G.  1865)  Fed. 
Gas.  No.  16,504. 

A  lienor  prior  to  seizure  is  protect- 
ed. U.  S.  V.  Three  Hundred  and  Seven- 
ty-Two Pipes  of  Distilled  Spirits  (D.  G. 
1879)  Fed.  Gas.  No.  16,505. 

Knowledge  hw  the  ownep  of  a  dis- 
tillery that  his  lessees  are  using  the 
same  for  the  fraudulent  manufacture 
of  liquors,  and  evading  payment  of  tax- 
es thereon,  is  sufficient  to  warrant  a 
forfeiture  of  the  property.  U.  S.  v. 
Blair  (D.  O.  1866)  Fed.  Gas.  No.  14,- 
607. 

Pastures,  orchards,  and  vineyards 
contiguous  to  a  distillery,  and  under 
the  same  ownership,  but  in  no  other 
way  connected  therewith,  are  not  sub- 
ject to  forfeiture  with  the  distillery  as 
a  part  of  the  lot  or  tract  of  land  on 
which  it  is  situated.  U.  S.  v.  Gertain 
Piece  of  Liand  (D.  a  1870)  Fed.  Gas. 
No.  14,767. 


Under  Act  July  20,  1868,  |  44,  no 
proof  is  required  of  the  actual  com- 
plicity of  the  owner  of  the  property  to 
be  forfeited  in  the  fraud  or  other  thing 
which  causes  the  forfeiture.  U.  S.  v. 
DistiUery  at  Spring  Valley  (G. .  G. 
1873)  Fed.  Gas.  No.  14,963. 

The  connivance  of  the  government 
storekeeper  in  the  frauds  committed  by 
the  person  who  runs  the  distillery  will 
not  operate  to  destroy  the  forfeiture 
resulting  from  the  acts  of  such  person. 
U.  S.  V.  Distillery  at  Spring  Valley  (D. 
G.  1876)  Fed.  Gas.  No.  14,962. 

Knowledge  of  the  owner  of  its  un- 
lawful use.  U.  S.  V.  One  Gopper  Still 
(D.  G.  1878)  Fed.  Gas.  No.  15,928. 

After  an  officer  and  stockholder  of  a 
corporation  engaged  in  distilling  is 
convicted  for  a  violation  of  the  inter- 
nal revenue  law,  an  action  cannot  be 
maintained  to  enforce  the  forfeiture  of 
the  corporation's  property  for  the 
same  offense,  even  though  the  forfei- 
ture is  resisted  only  by.  the  other 
stockholders.  U.  S.  v.  One  Distillery 
(D.  G.  1890)  43  Fed.  846,  judgment 
affirmed  (1899)  19  Sup.  Gt.  624,  174 
U.  S.  149,  43  L.  Ed.  929. 

A  distillery  and  its  product  of  distill- 
ed spirits  is  subject  to  forfeiture  if  the 
proprietor,  his  agent  or  servants,  op- 
erates the  same  with  intent  to  evade 
payment  of  the  tax  on  the  product.  U. 
S.  V.  One  Distillery  and  Fixtures,  etc. 
(D.  G.  1911)  193  Fed.  720. 

Under  this  section  a  sale,  in  pro- 
ceedings in  rem,  of  land  forfeited  by 
the 'distiller,  does  not  pass  the  title  of 
a  mortgagee,  without  whose  knowledge 
the  distillery  was  maintained.  Glenn 
V.  Winstead  (1895)  116  N.  G.  451,  21 
S.  E.  393. 

The  mere  erection  of  a  house  on 
land,  and  its  use  as  a  distillery,  is  not, 
as  a  matter  of  law,  notice  to  a  mort- 
gagee that  a  distillery  is  being  main- 
tained thereon,  so  as  to  render  his  in- 
terest liable  to  forfeiture  for  violation 
by  the  distiller  of  the  revenue  laws. 
Id. 

A  mortgage  of  personal  property 
made  six  days  after  the  decree  of  for- 
feiture thereof  for  violation  of  the  rev- 
enue law  as  to  illicit  distilling,  but  be- 
fore the  sale,  conveyed  no  title.  Beat- 
tie  V.  Boyle  (Ohio,  1872)  2  Cin.  R. 
201. 

Cited    without    definite    application. 

Whisky  Gases  (1878)  99  U.  S.  594,  25 
L.  Ed.  399;  Goffey  v.  U.  S.  (1886)  6  S. 
Gt.  432,  436,  116  U.  S.  427,  29  L.  Ed. 
681;  Powers  v.  U.  S.  (1912)  32  Sup.  Ct. 
281,  282,  223  U.  S.  303,  56  L.  Ed.  448; 
Taney  v.  Penn  Nat.  Bank  of  Redding 
(1914)  34  Sup.  Gt.  288,  289,  232  U.  S. 
174,  58  L.  Ed.  558;  Hardesty  v.  U.  S. 
(1909)  168  Fed.  25,  93  G.  G.  A.  417; 
Foster  v.  Same  (1911)  188  Fed.  305. 
110  G.  G.  A.  283  (denied  [1911]  192 
Fed.  1022,  112  G.  G.  A.  665) ;  U.  S.  v. 
Manufacturing  Apparatus  of  New  Jer- 
sey Melting  &  Ghoming  Go.  (D.  G. 
1905)  141  Fed.  475. 
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§  6022.  (R.  S.  §  3282,  as  amended,  Act  March  1,  1879,  c.  125,  §  5.) 
Mash,  wort  and  vinegar;  location  and  operation  of  vinegar  fac- 
tories; forfeitures;  punishment. 
No  mash,  wort,  or  wash,  fit  for  distillation  or  for  the  produc- 
tion of  spirits  or  alcohol,  shall  be  made  or  fermented  in  any  building 
or  on  any  premises  other  than  a  distillery  duly  authorized  accord- 
ing to  law;  and  no  mash,  wort,  or  wash  so  made  and  fermented 
shall  be  sold  or  removed  from  any  distillery  before  being  distilled; 
and  no  person,  other  than  an  authorized  distiller,  shall,  by  distilla- 
tion, or  by  any  other  process,  separate  the  alcoholic  spirits  from  any 
fermented  mash,  wort,  of  wash;  and  no  person  shall  use  spirits  or 
alcohol,  in  manufacturing  vinegar  or  any  other  article,  or  in  any 
process  of  manufacture  whatever,  unless  the  spirits  or  alcohol  so 
used  shall  have  been  produced  in  an  authorized  distillery  and  the  tax 
thereon  paid.  Every  person  who  violates  any  provision  of  this  sec- 
tion shall  be  fined  for  each  offense  not  less  than  five  hundred  dollars 
nor  more  than  five  thousand  dollars,  and  be  imprisoned  not  less  than 
six  months  nor  more  than  two  years :  Provided  further.  That  noth- 
ing in  this  section  shall  be  construed  to  apply  to  fermented  liquors, 
or  to  fermented  liquids  used  for  the  manufacture  of  vinegar  exclu- 
sively. But  no  worm,  goose-neck,  pipe,  conductor,  or  contrivance 
of  any  description  whatsoever  whereby  vapor  might  in  any  manner 
be  conveyed  away  and  converted  into  distilled  spirits,  shall  be  used 
or  employed  or  be  fastened  to  or  connected  with  any  vaporizing  ap- 
paratus used  for  the  manufacture  of  vinegar;  nor  shall  any  worm 
be  permitted  on  or  near  the  premises  where  such  vaporizing  process 
is  carried  on.  Nor  shall  any  vinegar  factory,  for  the  manufacture 
of  vinegar  as  aforesaid,  be  permitted  within  six  hundred  feet  of  any 
distillery  or  rectifying  house.  But  it  shall  be  lawful  for  manufac- 
turers of  vinegar  to  separate,  by  a  vaporizing  process,  the  alcoholic 
property  from  the  mash  produced  by  them,  and  condense  the  same 
by  introducing  it  into  the  water  or  other  liquid  used  in  making 
vinegar.  No  person,  however,  shall  remove,  or  cause  to  be  re- 
moved, from  any  vinegar  factory  or  place  where  vinegar  is  made, 
any  vinegar  or  other  fluid  or  material  containing  a  greater  propor- 
tion than  two  per  centum  of  proof  spirits.  Any  violation  of  this 
provision  shall  incur  a  forfeiture  of  the  vinegar,  fluid,  or  material 
containing  such  proof  spirits,  and  shall  subject  the  person  or  per- 
sons guilty  of  removing  the  same  to  the  punishment  provided  for 
any  violation  of  this  section.  And  all  the  provisions  of  sections 
thirty-two  hundred  and  seventy-six,  thirty-two  hundred  and  seventy- 
seven,  and  thirty-two  hundred  and  seventy-eight  of  the  Revised  Stat- 
utes of  the  United  States  are  hereby  extended  and  made  applicable 
to  all  premises  whereon  vinegar  is  manufactured,  to  all  manufacturers 
of  vinegar  and  their  workmen  or  other  persons  employed  by  them. 

Act  July  20,  1868,  c.  186,  |  4,  16  Stat.  126.  Rea  March  3,  1871,  No.  53, 
16  Stat.  601.    Act  March  1,  1879,  c.  125,  |  5,  20  Stat  335. 

This  section,  as  enacted  in  the  Revised  Statutes  was  amenSled  by  striking 
out,  after  the  words  "use  spirits  or  alcohol,"  the  words  "or  any  vapor  of  al- 
coholic spirits,"  and  by  striking  out,  at  the  end  of  the  section  as  originally 
enacted,  the  words  "But  nothing  herein  contained  shall  be  construed  to  author- 
ize the  distillation  of  such  fermented  liquids,  except  in  an  authorized  dis- 
tillery," and  by  inserting,  in  lieu  thereof,  the  provisions  beginnii\g  with  the 
words  "But  no  worm,  goose-neck,  pipe,  conductor,'*  etc.,  to  the  end  of  the 
section  as  set  forth  here  by  Act  March  1,  1870,  c.  125,  {  5,  cited  above. 

Vinegar  factories  established  and  operated  before  March  1,  1879,  were  au- 
thorized to  be  operated,  for  the  manufacture  of  alcoholic  vapor,  within  GOO 
feet  of  a  distillery  or  rectifying-house,  by  Act  June  14,  1879,  c.  23,  set  forth 
post,  §  6023. 

R.  S.  H  3276,  3277,  3278,  mentioned  in  this  section,  are  set  forth  ante,  H 
6016-6018. 

The  Commissioner  of  Internal  Revenue  was  required  to  exempt  distillen  of 
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alcohol  for  denaturatlon  from  the  proyisions  of  this  section  by  a  proTidon  of 
the  Underwood  Tariff  Act  of  Oct  S,  1018,  c«  16,  |  lY,  N,  subsec.  2,  post,  f 
6187. 

Notes  of  Deeistons 

See  notes  under  |  5981,  ante.  July  20,  1868,  |  4.    U.  S.  y.  Pmssing 

(D.  G.  1870)  Fed.  Gas.  No.  16,095. 
Maiiufacturs  prohibited  by  statute--         cited    witheut    dsflnite    applioation, 

The  manufacture  of  alcohol  in  the  Jordan  v.  Roche  (1913)  33  Sup.  Ct 
process  of  malring  vinegar,  though  the  573^  228  U.  S.  436,  57  L.  Ed.  908; 
alcohol  is  not  released  from  its  impure  Taney  t.  Penn  Nat  Banls  of  Reading 
state,  is  within  the  prohibition  of  Act       (1914)   84  Sup.  Gt  288,  289,  282  U. 

S.  174,  58  L.  Bd.  55a 

§  6023.  (Act  June  14,  1879,  c.  23.)  Location  and  operation  of  cer- 
tain vinegar  factories. 

Any  vinegar  factory  for  the  manufacture  of  vinegar,  established  and 
operated  as  a  vinegar  factory  prior  to  March  first,  eighteen  hundred 
and  seventy-nine,  may  be  operated  for  the  manufacture  of  vinegar 
by  the  use  of  alcoholic  vapor  within  such  distance  less  than  six  hun- 
dred feet  of  any  distillery  or  rectifying-house  under  such  regulations 
as  the  Commissioner  of  Internal  Revenue  may  prescribe  with  the  ap- 
proval of  the  Secretary  of  the  Treasury.    (21  Stat.  20.) 

§  6024.  (R.  S.  §  3283.)  No  process  for  distilling  between  11  p.  m. 
of  Saturday  and  1  a.  m.  of  Monday. 

No  malt,  corn,  grain,  or  other  material  shall  be  mashed,  nor  any 
mash,  wort,  or  beer  brewed  or  made,  nor  any  still  used  by  a  dis- 
tiller, at  any  time  between  the  hour  of  eleven  in  the  afternoon  of  any 
Saturday  and  the  hour  of  one  in  the  forenoon  of  the  next  succeed- 
ing Monday;  and  every  person  who  violates  the  provisions  of  this 
section  shall  be  liable  to  a  penalty  of  one  thousand  dollars. 
Act  July  20,  1868,  c.  186,  |  35,  15  Stat  140. 

Cited  withont  definite  appiication,  (1914)  34  Sup.  Gt.  288,  289,  232  U.  S. 
Taney  ▼.  Penn  Nat  Bank  of  Reading      174,  58  L.  Ed.  558. 

§  6025.  (R.  S.  §  3284.)     Using  material  or  removing  spirits  in  ab- 
sence of  store-keeper ;  penalty. 
Every  distiller  or  person  employed  in  any  distillery  who,  in  the 
absence  of  the  store-keeper,  or  person  designated  to  act  as  store- 
keeper, uses,  or  causes  or  permits  to  be  used,  any  material  for  the 
purpose  of  making  mash,  wort,  or  beer,  or  for  the  production  of 
spirits,  or  removes  any  spirits,  shall  forfeit  and  pay  double  the  amount 
of  taxes  on  the  spirits  so  produced,  distilled,  or  removed,  and  in  ad- 
dition thereto  be  liable  to  a  penalty  of  one  thousand  dollars. 
Act  July  20,  1868,  c.  186,  §  21,  16  Stat  134. 

Cited  witliout  definite  application,  (1914)  34  Sup.  Gt  288,  289,  232  U.  S. 
Tauey  v.  Penn  Nat  Bank  of  Reading      174,  58  L.  Bd.  558. 

§  6026.  (R.  S.  §  3285,  as  amended,  Act  May  28,  1880,  c.  108,  §  3, 
and  Act  June  22,  1910,  c.  329,  §  2.)  Emptying  and  filling  fer- 
menting tubs. 

Every  fermenting  tub  shall  be  emptied  at  or  before  the  end  of  the 
fermenting  period ;  no  fermenting  tub  in  a  sweet-mash  distillery  shall 
be  filled  oftener  than  once  in  seventy-two  hours,  nor  in  a  sour-mash 
distillery  oftener  than  once  in  ninety-six  hours,  nor  in  a  rum  distillery 
oftener  than  once  in  one  hundred  and  forty-four  hours,  nor  in  a  dis- 
tillery where  the  filtration-aeration  process  is  employed,  that  is,  where 
the  mash  after  it  leaves  the  mash  tub  is  passed  through  a  filtering  ma- 
chine, before  it  is  run  into  the  fermenting  tub,  and  only  the  filtered 
liquor  passes  into  the  fermenting  tub,  and  the  approval  of  the  Com- 
missioner of  Internal  Revenue  being  secured,  oftener  than  once  in 
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twenty-four  hours.  The  provisions  hereof  relating  to  filtration-aera- 
tion process  shall  apply  only  to  sweet-mash  distilleries. 

Act  July  20,  1808,  c  186.  §  19,  16  Stet.  133.  Act  May  28,  1880,  c  108. 
I  3,  21  Stat  146.    Act  June  22,  1010.  c.  329.  |  2,  36  Stat  590. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

"Every  fermenting-tub  shall  be  emptied  at  the  end  of  the  fermenting  period, 
and  shall  remain  empty  for  twenty-four  hours." 

It  was  amended  by  substituting  therefor  the  provisions  beginning  with  the 
word  "Every,"  and  ending  with  the  words  "one  hundred  and  forty-four  hours." 
by  Act  May  28,  1880,  c  108,  §  3,  cited  above. 

It  was  further  amended  by  the  addition,  at  the  end  of  said  amended  sec- 
tion, of  the  provisions  relating  to  distilleries  where  the  filtration-aeration  pro- 
cess is  employed,  making  it  read  as  set  forth  here,  by  Act  June  22,  1910,  c. 
329,  §  2,  last  cited  above. 

Cited    withont    definite    appiication,       (1914)  34  Sup.  Ct  288,  289,  232  U.  8. 
Taney  v.  Penn  Nat  Bank  of  Beading      174,  58  L.  Ed.  558. 

§  6027.  (R.  S.  §  3286,  as  amended,  Act  March  1,  1879,  c.  125,  §  5.) 

Drawing  off  water,  cleansing  worm-tubv  etc. 
Whenever  any  officer  requires  the  water  contained  in  any  worm- 
tub  in  a  distillery,  at  any  time  when  the  still  is  not  at  work,  to  be 
drawn  off,  and  the  tub  and  worm  cleansed,  the  water  shall  forthwith 
be  drawn  off,  and  the  tub  and  worm  cleansed  by  the  distiller,  or  his 
workmen,  accordingly ;  and  the  water  shall  be  kept  and  continued  out 
of  such  worm-tub  for  the  period  of  two  hours,  or  until  the  officer 
has  finished  his  examination  thereof.  For  any  refusal  or  neglect  to 
comply  with  any  provision  of  this  section,  the  distiller  shall  forfeit 
the  sum  of  not  exceeding  one  thousand  dollars ;  and  it  shall  be  law- 
ful for  the  officer  to  draw  off  such  water,  or  any  portion  of  it,  and 
to  keep  the  same  drawn  off  for  so  long  a  time  as  he  shall  think 
necessary. 

Act  July  20.  18C8,  c.  186,  §  31,  15  Stat.  139. 

Act  March  1,  1879,  c.  125,  §  5,  20  Stat  335. 

This  section,  enacted  in  tlfe  Revised  Statutes,  was  amended  by  inserting,  be- 
fore the  words  "one  thousand  dollars,"  the  words  "not  exceeding,"  as  set  forth 
here,  by  Act  March  1,  1879,  c.  125,  i  5,  cited  above. 

The  provisions  of  this  section  were  made  applicable  to  revenue  agents  by  an 
amendment  of  R.  S.  i  3152,  by  Act  March  1,  1879,  c.  125,  §  2,  ante,  §  5856. 

Cited     without    definite    application,       (1914)  34  Sup.  Gt  288,  289,  232  U.  S. 
Taney  v.  Penn  Nat  Bank  of  Reading      174,  58  L.  Ed.  558. 

§  6028.  (R.  S.  §  3287,  as  amended,  Act  March  1,  1879,  c.  125,  §  5, 
Act  May  28,  1880,  c.  108,  §  6,  Act  Feb.  21,  1899,  c.  177,  and 
Act  March  2,  1911,  c.  199.)  Drawing  off,  gauging,  etc.,  and  re- 
moval of  spirits  to  warehouse. 
All  distilled  spirits  shall  be  drawn  from  the  receiving  cisterns  into 
casks  or  packages,  each  of  not  less  capacity  than  ten  gallons  wine- 
measure,  and  shall  thereupon  be  gauged,  proved,  and  marked  by  an 
internal-revenue  ganger,  who  shall  cut  on  the  cask  or  package  con- 
taining such  spirits,  in  a  manner  to  be  prescribed  by  the  Com- 
missioner of  Internal  Revenue,  the  quantity  in  wine-gallons  and  in 
proof-gallons  of  the  contents  of  such  casks  or  packages,  and  the 
particular  name  of  such  distilled  spirits  as  known  to  the  trade,  that 
is  to  say,  high-wines,  alcohol,  or  spirits,  as  the  case  may  be,  shall 
be  marked  or  branded  on  the  head  of  such  cask  or  package  in  letters 
of  not  less  than  one  inch  in  length ;  and  the  spirits  shall  be  immedi- 
ately removed  into  the  distillery  warehouse,  and  the  ganger  shall,  in 
the  presence  of  the  storekeeper  of  the  warehouse,  place  upon  the 
head  of  the  cask  or  package  an  engraved  stamp,  which  shall  be 
signed  by  the  collector  of  the  district  and  the  storekeeper  and  ganger; 
and  shall  have  written  thereon  the  number  of  proof-gallons  con- 
tained therein,  the  name  of  the  distiller,  the  date  of  the  receipt  in 
the  warehouse,  and  the  serial  number  of  each  cask  or  package,  in 
progressive  order,  as  the  same  are  received  from  the  distillery.    Such 
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serial  number  for  every  distillery  shall  be  in  regular  sequence  of 
the  serial  number  thereof,  beginning  with  number  one  (No.  i)  with 
the  first  cask  or  package  deposited  therein  after  July  twentieth, 
eighteen  hundred  and  sixty-eight,  and  no  two  or  more  casks  or 
packages  warehoused  at  the  same  distillery  shall  be  marked  with 
the  same  number.     The  said  stamp  shall  be  as  follows : 

Distillery-warehouse  stamp  No.  — .     Issued  by ,  col- 
lector,   district.  State  of ,  distillery  warehouse  of 

,  18 — ,  Cask  No.  — ;  contents gallons  proof -spirits. 


Attest; 


United  States  Storekeeper 


United  States  Ganger. 

Provided,  however.  That  upon  the  application  of  the  distiller,  and 
under  such  regulations  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe, 
distilled  spirits  may  be  drawn  into  wooden  packages,  each  contain- 
ing two  or  more  metallic  cans,  which  cans  shall  have  each  a  capacity 
of  not  less  than  five  gallons,  wine  measure,  such  packages  to  be  filled 
and  used  only  for  exportation  from  the  United  States.  And  there 
shall  be  charged  for  each  of  said  packages  or  cases  for  the  expense 
of  providing  and  affixing  stamps,  five  cents  instead  of  ten  cents  as 
now  required  by  law. 

Provided  further,  That  alcohol  or  high-proof  spirits  withdrawn 
free  of  tax  for  the  use  of  the  United  States,  as  authorized  by  section 
thirty-four  hundred  and  sixty-four,  Revised  Statutes,  may  be  drawn 
off  for  transfer  by  pipes  direct  from  the  receiving  cisterns  in  the 
cistern  room  of  any  distillery  to  closed  metal  storage  tanks  situated 
in  the  distillery  bonded  warehouse  and  transferred  from  such  storage 
tanks  to  tanks  or  tank  cars  for  shipment,  upon  the  execution  of  such 
bonds  and  under  such  regulations  as  the  Secretary  of  the  Treasury 
may  prescribe. 

Act  July  20,  1868,  f  23,  15  Stat.  135.  Act  March  1,  1879,  c.  125,  §  5,  20 
Stat.  336.  Act  May  28,  1880,  c.  108,  i  6,  21  Stat.  147.  Act  Feb.  21,  1809, 
c.  177,  30  Stat.  843.    Act  March  2,  1911,  c.  199,  36  Stat.  1014. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  "contents  of  such  casks,"  the  words  **and  by  branding  or  burn- 
ing into  the  head  of  such  cask  in  letters  of  not  less  than  one  inch  in  length,  and 
such  brand  shall  distinctly  indicate  the  particular  name  of  such  distilled  spirits 
as  known  to  the  trade,  i.  e.  high-wines,  alcohol,  or  spirits,  as  the  case  may 
be,"  by  Act  March  1,  1879,  c.  125,  i  5,  cited  above. 

It  was  further  amended  by  striking  out,  after  the  words  "less  capacity 
than,"  the  word  "twenty,"  and  inserting  in  place  thereof  the  word  "ten,"  and 
by  striking  out,  after  the  words  "ihternal-revenue  gauger,"  the  words  "by 
cutting,"  and  inserting  in  place  thereof  the  words  "who  shall  cut,"  and  by  in- 
serting, after  the  words  "on  the  cask,"  the  words  "or  package,"  and  by  in- 
serting, after  the  words  "contents  of  such  casks,"  the  words  "or  packages," 
and  by  inserting,  in  place  of  the  amendment  by  Act  March  1,  1879,  c.  125,  § 
5,  set  forth  above,  the  words  "and  the  particular  name  of  such  distilled  spirits 
as  known  to  the  trade,  that  is  to  say,  high-wines,  alcohol,  or  spirits,  as  the 
case  may  be,  shall  be  marked  or  branded  on  the  head  of  such  cask  or  package 
in  letters  of  not  less  than  one  inch  in  length,"  and  by  inserting,  in  place  of  the 
words  "and  shall  be  immediately,"  the  words  "and  the  spirits  shall  be  im- 
mediately," and  by  inserting,  after  the  words  "serial  number  of  each  cask," 
the  words  "or  package,"  and  by  inserting,  after  the  words  "first  cask,"  the 
words  "or  package,"  and  by  inserting,  after  the  words  "no  two  or  more  casks," 
the  wordq  "or  packages,"  by  Act  May  28,  1880,  c.  108,  §  6,  cited  above. 

It  was  further  amended  by  adding  the  first  of  the  two  provisos  at  the  end 
of  the  section  by  Act  Feb.  21,  1899,  c.  177,  cited  above. 

It  was  further  amended  by  adding  the  last  proviso  at  the  end  of  the  section 
as  set  forth  here,  by  Act  March  2,  1911,  c.  199,  last  cited  above. 

Said  Act  March  2,  1911,  c.  199,  purported  to  amend  R.  S.  §  3287,  as  amended 
by  Act  May  28,  1880»  not  mentioning  the  later  'amendment  by  Act  Feb.  21, 
1899,  c,  177. 
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The  amendatory  provision  of  this  act,  that  R.  8.  |  3287,  as  amended  by 
Act  May  28, 1880,  be  "amended  to  read  aa  followa,**  which  was  followed  merely 
by  the  provision  above,  beginning  with  the  words  *Trovided  farther,"  may  be 
construed,  strictly,  as  substituting  the  new  provision  for  the  former  section,  as 
amended,  etc;  but  the  purpose  really  contemplated  probably  was  to  add  said 
new  provision,  as  a  further  proviso,  at  the  end  of  the  section  as  previously 
amended. 

R.  S.  §  3464,  mentioned  in  said  last  amendment,  is  set  forth  post,  {  6366. 

•    .  Notes  of  Decisions 


L  Food   and  Drugs  Act  aa  repealing  or 

superseding  statute. 

2.  Branding  or  marking  in  generaL 

5.  AdministratlTe  discretion. 
4.  Inconsistent  resulations. 

6.  Effect  of  restraining  order. 
6.  Rebranding. 

T.  Meaning  of  the  term  "cask.** 

8.  "Spirits"  or  "spirits  aa  the  case  may 

be." 

».  *'WhlBky." 

10.  "High  wines." 

U.  "Alcohol." 

See  §  8717  et  seq.,  post,  and  notes 
thereunder. 
See  note  as  to  "whisky,"  ante. 

1.  Food  and  Drugs  Act  as  repealing 
or  superseding  statute.— Circular  No. 
33,  issued  by  the  Commissioner  of  In- 
ternal Revenue  May  10,  1910,  instruct- 
ing subordinates  in  his  department  that 
"all  forms  of  distilled  spirits  from  which 
the  substances  congeneric  with  ethyl 
alcohol  have  been  removed  for  practi- 
cal purposes  altogether,  and  which  have 
been  heretofore  marked  as  'pure,  neu- 
tral, or  cologne  spirits,'  will  be  marked 
'alcohol,' "  under  which  the  marking  of 
any  distilled  product  as  "spirits"  has 

'  been  discontinued.  Is  in  violation  of 
this  section,  which  provides  that  "all 
distilled  spirits  shall  be  drawn  from  the 
receiving  cisterns  into  casks  or  pack- 
ages, *  *  *  and  the  particular  name 
of  such  distilled  spirits  as  known  to  the 
trade,  that  is  to  say,  high-wines,  alco- 
hol, or  spirits,  as  the  case  may  be,  shall 
be  marked  or  branded  on  the  head  of 
such  cask  or  package";  it  being  shown 
that  one  distinct  product  of  alcoholic 
distillation  is  known  to  the  trade  as 
"spirits,"  while  another  product  is 
known  as  "alcohol,"  the  distinction  be- 
ing so  well  known  and  estabUshed  tliat 
their  being  so  marked  does  not  consti- 
tute' a  misbranding,  and  therefore  the 
provision  therefor  is  not  by  implication 
repealed  by  Food  and  Drugs  Act  June 
30,  1906  (post,  S  8717  et  seq.).  Union 
Distilling  Co.  ▼.  Bettman  (0.  O.  1908) 
181  Fed.  419. 

There  is  no  inconsistency  between  the 
provisions  of  this  section,  and  section 
8  of  the  pure-food  law  (section  8724, 
post).  The  former  statutes  are  not  su- 
perseded by  the  latter.  (1908)  26  Op. 
Atty.  Gen.  475. 

2.  Branding  or  marking  In  general.— 
A  removal  of  brandy  from  a  distillery 
without  having  cut  or  burned  on  the 
barrels  the  name  of  the  distiller,  the 
name  of  the  district,  or  seria]  numbers, 
is  not  illegal,  if  all  other  requirements 
of  the  statute  have  been  complied  with. 
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U.  S.  V.  Thirty-Seven  Barrels  of  Apple 
Brandy  (D.  0. 1870)  Fed.  Cas.  No.  16,- 
466. 

As  to  the  requirement  that  gangers 
mark  on  the  casks  or  packages  "the 
particular  name  of  such  distilled  spirits 
as  known  to  the  trade,  that  is  to  say, 
high  wines,  alcohol,  or  spirits,  as  the 
case  may  be,"  it  is  Immaterial  whether 
this  legislative  declaration  was,  or  was 
not,  in  accordance  with  the  fact  as  to 
trade  usages  at  the  time  of  its  adoption, 
or  is,  or  is  not,  in  conformity  with  such 
usages  at  present  (1908)  26  Op.  Atty. 
Gen.  475. 

This  section  requires  that  casks  or 
packages  not  containing  either  "high 
wines"  or  "alcohol"  shall  be  marked 
with  the  name  of  a  recognized  distilled 
liquor  included  vtrithin  the  definition  of 
potable  "spirits"  and  nothing  more.    Id. 

The  owner  of  a  cask  of  spirits  may 
brand  his  end  of  the  cask  with  any 
name  he  sees  ^t,  subject  only  to  the 
penalties  of  the  food  and  drugs  act  if 
it  should  enter  into  federal  commerce 
when  mislabeled  or  misbranded  under 
that  act.  (1908)  26  Op.  Atty.  Gen. 
542, 

Spirits  which  have  been  rectified 
should  be  branded  so  as  to  show  dis- 
tinctly that  the  appropriate  name  of 
the  potable  spirits  is  not  applied  to 
spirits  from  which  the  congeneric  sub- 
stances have  been  practically  eliminat- 
ed—which would  leave  an  alcohol— but 
only  to  those  products  of  distiUation 
which,  without  being  blended  or  com- 
pounded with  other  substances,  have 
been  so  treated  as  to  partially  trans- 
form or  otherwise  partially  diminste 
the  original  congeneric  spirits  and  bring 
them  to  the  condition  of  a  particular 
form  of  potable  spirits.    Id. 

3.  Administrative  disoretien.  —  Tliis 
section  makes  the  characteristics  of  the 
marking  to  be  placed  on  the  cask  or 
package  a  matter  of  administrative  dis- 
cretion with  the  Commissioner  of  In- 
ternal Revenue,  subject  to  the  approval 
of  the  Secretary  of  the  Treasoxy. 
(1908)  27  Op.  Atty.  Gen.  43. 

4.  Inoonslstent  regulations.  —  Those 
portions  of  the  regulations  of  the  Com- 
missioner of  Internal  Revenue  which 
require  the  gauger  to  mark  or  brand  on 
the  head  of  each  cask  containing  dis- 
tilled spirits  "the  particular  name  of  the 
spirits  as  known  to  the  trade,"  which 
brand  or  mark  may  be  varied  to  suit 
whatever  kind  of  spirits  is  contained  in 
the  package,  as  "high  wines"  **rye" 
"Bourbon,"  or  "copper  distilled*'  whis- 
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ky,  as  the  case  may  be,  are  inconsistent 
with  the  provisions  of  this  section. 
(1908)  26  Op.  Atty.  Gen.  475. 

5.  Effeot   of   restraining   orders— The 

effect  of  the  restraining  order  issued 
by  the  Circuit  Courts  of  the  United 
States  for  the  Southern  district  of  Ohio 
and  the  Southern  district  of  Illinois, 
prohibiting  the  collectors  of  internal 
revenue  in  those  districts  from  marking 
casks  of  spirits  as  provided  by  Circular 
No.  723,  issued  May  5,  1908,  was  that 
the  marking  or  branding  of  the  casks  or 
packages  of  the  two  distUleries  affected 
by  that  order  cannot  now  be  done  in 
accordance  with  said  regulations;  but 
in  all  other  cases  the  circular  remains 
unaffected  by  the  action  of  those  courts, 
and  will  so  continue  until  superseded 
or  suspended  by  the  action  of  the  same 
or  other  courts,  or  until  modified  or  re- 
scinded by  the  Treasury  Department. 
(1908)  27  Op.  Atty.  Gen.  43. 

Such  restraining  orders  did  not  have 
the  effect  of  restoring  the  regulations 
which  were  in  force  prior  to  the  is- 
suance of  that  circular,  and  consequent- 
ly there  are  no  internal  revenue  regula- 
tions now  in  force  regulating  the  brand- 
ing of  distilled  spirits  produced  by  the 
distillers  affected  by  the  order.     Id. 

Suggested  that  any  action  by  the  of- 
ficers of  the  internal  revenue  service  in- 
consistent with  the  circular  of  May  5, 
1908,  taken  in  consequence  of  such  or- 
ders of  court,  should  be  made  a  matter 
of  record,  showing  that  such  action  is 
the  result  of  said  orders  only  an^  done 
under  protest,  or,  at  least,  with  a  res- 
ervation of  legal  right    Id. 

Suggested  that  casks  and  packages 
constituting  the  subject-matter  of  such 
action  should  be  so  identified  that  any 
course  of  procedure  with  respect  to 
them,  rendered  appropriate  by  the  ulti- 
mate determination  of  the  cases,  may 
be  readily  adopted.    Id. 

6.  Rebranding.— The  duty  of  rebrand- 
ing  packages  of  distilled  spirits  to  con- 
form to  proposed  regulations  should  not 
be  imposed  in  all  cases,  but  should  be 
limited  to  instances  where  the  parties 
intending  to  use  the  spirits  in  federal 
commerce  in  such  manner  as  to  render 
them  subject  to  the  food  and  drugs 
act  request  a  change  in  the  branding. 
(1908)  26  Op.  Atty.  Gen.  542. 

7.  Meaning  of  ttie  term  '<cask."— The 

term  "cask''  is  generally  understood  to 
be  a  receptacle  for  liquids,  either  larg- 
er or  smaller  than  the  usual  barrel, 
and,  as  employed  in  the  statute  respect- 
ing the  manufacture  and  sale  of  spiritu-' 
ous  liquors,  pertaining  to  wholesale 
dealers,  has  a  well-recognized  import  as 
a  vessel  containing  not  less  than  20, 
10,  or  5  gallons  wine  measure,  as  pro- 
vided by  this  section  and  section  5971, 
ante,  and  section  6104,  post.  Williams 
V.  U.  S.  (1907)  158  Fed.  30,  88  C.  C. 
A.  296,  reversing  judgment  (1906)  87 
Pac  647,  17  Okl  28. 


8.  "Spirits"  er  "spirits  as  the  ease 

may  be."— Congress  considered  the  sev- 
eral kinds  of  spirits  in  the  restricted 
sense  in  which  the  word  is  used  in  this 
section  as  liquids  which  were  neither 
"high  wines"  nor  yet  "alcohol."  (1908) 
26  Op.  Atty.  Gen.  475. 

The  words  "as  the  case  may  be"  in 
this  section,  are  intended  to  apply  to 
"spirits"  only,  and  not  to  "high  wines,** 
on  the  one  hand,  or  "alcohol,"  on  the 
other.     Id. 

The  words  "spirits,  as  the  case  may 
be,"  used  in  this  section,  are  used  in 
conformity  with  the  definition  of  the 
word  "spirits",  as  given  by  Webster, 
viz.:  "Rum,  whisky,  brandy,  gin,  and 
other  distilled  liquors  having  much  al- 
cohol, in  distinction  from  wines  and 
malt  liquors."  These  words  mean 
such  distilled  liquor  included  within  the 
definition  of  spirits  "as  may  be  appro- 
priate in  the  particular  case,"  that  is 
to  say,  "rum"  or  "whisky,"  "brandy," 
or  "gin,"  or  whatever  other  name  of  a 
distilled  spirit  may  be  suitable.    Id. 

The  brand  or  label,  however,  must 
contain  only  the  general  name  of  a 
spirit;  no  descriptive  or  particular  des- 
ignation being  required,  contemplated, 
or  allowed  by  this  section.    Id. 

The  term  "spirits,  ai3  the  case  may 
be,"  used  in  this  section,  applies  to  those 
products  of  distillation  in  which,  by 
reason  of  the  original  material  used  and 
the  methods  of  distillation  employed, 
certain  characteristic  congeneric  prod- 
ucts have  been  retained  which  differ- 
entiate thera  into  certain  forms  of  pota- 
ble spirits,  such  as  whisky,  brandy,  and 
rum.     (1908)  26  Op.  Atty.  Gen.  541. 

9.  "Whisky."— If  the  Uquid  contained 
In  a  cask  or  package  is  really  so-called 
"neutral  spirit,"  or,  in  other  words,  for 
practical  purposes,  "ethyl  alcohol,"  this 
statute  requires  it  to  be  branded  "alco- 
hol," and  does  not  permit  it  to  be 
labeled  a  pai'ticular  kind  of  potable  spir- 
its, as,  for  example,  "whisky."  (1908) 
26  Op.  Atty.  Gen.  476. 

The  Commissioner  of  Internal  Reve- 
nue would  not  be  justified  in  directing 
all  collectors  of  internal  revenue  to  in- 
struct their  gangers  to  mark  as  "whis- 
ky" the  product  of  distillers  who  state 
that  they  have  so  changed  the  process 
of  their  manufacture  as  to  eliminate 
from  wines  a  portion  of  the  secondary 
product.     (1908)  27  Op.  Atty.  Gen-  47. 

Such  action  could  in  any  event  be  jus- 
tified only  when  the  absence  of  error 
in  any  such  statement  by  a  distiller  has 
been  established  to  the  satisfaction  of 
the  Treasury  Department  by  sufficient 
legal  proof.    Id. 

Distilled  spirits  containing  a  part  and 
not  all  of  the  substances  congeneric 
with  alcohol,  produced  by  rectifying 
high  wines  to  the  point  where  a  part  of 
the  congeneric  substances  is  retained,  a 
larger  part. of  such  secondary  product 
being  retained  than  in  the  product  for- 
merly    known     as     "neutral     spirits," 
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should  not  be  marked  "whisky"  upon 
entry  into  warehouses.    Id. 

The  question  in  each  case  must  be 
determined  by  the  fact  whether  the  said 
spirit  is  or  is  not  whisky  ¥dthin  the 
contemplation  of  the  pure  food  law.    Id. 

Neutral  spirits  diluted  with  water 
and  colored  with  caramel  cannot  prop- 
erly, under  the  provisions  of  the  pure 
food  law,  be  designated  as  ''neutral 
whisky,"  "rectified  whisky,"  or  "redis- 
tilled whisky.".  (1909)  27  Op.  Atty. 
Gen.  202.  ^ 

The  Attorney  General  adheres  to  his 
opinions  of  April  10,  1907  (20  Op.  Atty. 
Gen,  217)  and  of  May  29,  1907  (26  Op. 
Atty.  Gen.  263).  (1909)  27  Op.  Atty. 
Gen.  202. 

10.  "High  wines."— It  was  not  intend- 
ed by  the  opinion  of  Janugry  11.  1908 
(26  Op.  Atty.  Gen.  474),  to  require  the 
term  "high  wines"  to  be  applied  to  a 
product  now  usually  marked  "whisky." 
(1908)  26  Op.  Atty.  Gen.  541. 

For  the  purposes  of  the  revenue  laws, 
the  term  "high  wines"  should  be  ap- 
plied to  that  which  is  practically  the 
first  product  of  distillation  in  which 
substances  congeneric  with  alcohol  have 
not  been  transformed  or  their  proper- 
ties otherwise  partially  eliminated  so 
as  to  convert  them  into  any  form  of 
potable  spirits,  and  should  not  be  ap- 
plied either  to  any  product  of  distilla- 
tion, or  to  spirits  which  have  been  re- 
duced by  dilution  or  otherwise  partially 
transformed  so  as  to  convert  them  into 
a  form  of  potable  spirits,  although  yet 
in  crude  form.    Id. 

When  "high  wines"  have  been  diluted 
to  potable  proof  before  being  withdrawn 
from  receiving  cisterns  into  casks,  and 
then  constitute  a  form  of  potable  spir- 
its, although  crude,  then,  so  far  at 
least  as  the  revenue  laws  are  concerned, 
such  product  more  nearly  resembles  the 


particular  form  of  potable  spirits  whose 
name  it  will  ultimately  be  than  it  does 
"high  wines,"  and  it  should  be  branded 
with  the  name  of  the  particular  potable 
spirits  for  which  it  is  intended.    Id. 

The  by-product  in  the  distillation  of 
"true  alcohol,"  for  the  purposes  of  the 
revenue  laws,  may  be  branded  as  "com- 
mercial," "refuse,"  or  "coarse"  alcohol, 
or  any  other  term  which  will  indicate 
definitely  that  it  is  a  product  intended 
only  for  purposes  entirely  distinct  from 
those  of  a  foo^  or  drug.    Id. 

II.  "Aicohoi/*— A  distiller  is  enti- 
tled to  an  injunction  to  restrain  the  en- 
forcement by  the  Internal  Revenue  Bur- 
eau of  an  unauthorized  order  requiring 
a  distilled  product  known  to  the  trade 
as  "spirits"  to  be  branded  as  "alcohol,'* 
which  as  known  in  the  trade  is  an  inferi- 
or and  cheaper  product.  Union  Distill- 
ing Co.  V.  Bettman  (O.  0.  1908)  181 
Fed.  419. 

The  term  "alcohol"  should  be  applied 
to  the  distillate  heretofore  known  as 
"pure,  neutral,  or  cologne  spirits." 
(1908)  26  Op.  Atty.  Gen.  54L 

Cited    without    dsllnite    applleatioi, 

Pounds  V.  U.  S.  (1898)  18  Sup.  Ct 
729,  171  U.  S.  35,  43  L.  Ed.  62;  TSney 
V.  Penn  Nat.  Bank  of  Reading  (1914) 
34  Sup.  Ct  288,  289,  290,  232  U.  S. 
174,  58  li.  Ed.  558;  Taney  v.  Penn  Nat 
Bank  (1911)  187  Fed.  689,  109  C.  C. 
A.  437;  U.  S.  ▼.  Peace  (C.  C.  1892) 
48  Fed.  714,  715  (reversed  [18931  53 
Fed.  999,  4  C.  C.  A.  148) ;  Same  v. 
One  Package  of  Distilled  Spirits  (D. 
C.  1898)  88  Fed.  856,  857;  Same  v. 
National  Surety  Co.  (D.  C.  1901)  112 
Fed.  336  (reversed  [19031  122  Fed. 
904.  59  C.  C.  A.  130) ;  Same  v.  Three 
Packages  of  Distilled  Spirits  (D.  C. 
3903)  125  Fed.  52  (reversed  [1904]  129 
Fed.  329,  63  C.  C.  A.  263). 


§  6029.  (R.  S.  §  3288.)     Tax-paid  spirits  not  to  remain  on  distillery 
premises. 
No  distilled  spirits  on  which  the  tax  has  been  paid  shall  be  stored 
or  allowed  to  remain  on  any  distillery  premises,  under  the  penalty  of 
a  forfeiture  of  all  spirits  so  found. 

Act  July  13,  1866,  c,  184,  §  43,  14  Stat.  162. 

Cited  without  deftnlte  application,  (1914)  34  Sup.  Ct  288,  289,  232  U.  a 
Taney  v.  Penn  Nat.  Bank  of  Reading      174,  58  L.  Ed.  55a 

§  6030.  (R.  S.  §  3289.)     Forfeiture  of  unstamped  packages. 

All  distilled  spirits  found  in  any  cask  or  package  containing  five 
gallons  or  more,  without  having  thereon  each  mark  and  stamp  re- 
quired therefor  by  law,  shall  be  forfeited  to  the  United  States. 

Act  July  20,  1868,  c.  186,  §  57,  15  Stat.  150.    Act  June  6,  1872,  c.  316,  8 
12,  17  Stat  243. 

Notes  of  Deoiaioiui 
See  notes  under  §§  6104  and  6358, 
post. 

Pure  food  law  as  repealing  statute.— 

There  is  nothing  in  the  pure  food  law 
which  renders  the  provision  of  this  sec- 
tion, forfeiting  to  the  United  States  all 
distilled    spirits   not   contained    in    re- 


ceptacles  and  marked  as  herein  pre- 
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scribed,  inappropriate;  and  this  section 
was  not  repealed,  either  expressly  or 
by  implication,  by  the  enactment  of  the 
pure  food  law.  (1908)  26  Op.  Atty. 
Gen.  475. 

Forfeiture  In  generaid— Under  thif 
section  and  Act  July  20,  1868,  I  96, 
post,   i  6358,   providing   that,   if  any 
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person  neglects  to  do  anything  requir- 
ed by  him  to  be  done  in  carrying  on 
his  business,  if  there  is  no  specific 
penalty  imposed  by  any  other  section 
for  such  negligence,  he  shall  suffer  the 
-  penalty  and  forfeiture  imposed  there- 
by it  was  held  that  the  omission  of  a 
distiller  to  cause  packages  of  distilled 
spirits  containing  more  than  20  gallons 
each  to  be  gauged,  inspected,  and 
stamped  according  to  Act  July  20, 
1868,  §  25,  post,  I  6102,  does  not  war- 
rant forfeiture  under  section  96;  a 
specified  penalty  being  provided  by  sec- 
tion 57.  United  States  v.  Two  Hun- 
dred Barrels  of  Whisky  (1877)  95  U. 
S.  571,  24  L.  Bd.  491. 

The  special  provision  of  section  57 
of  the  act  of  1868  is  not  limited  to 
distilled  spirits  on  hand  when  that  act 
was  passed,  but  is  a  specific  penalty 
for  failure  to  procure  stamping  to  be 
done  on  packages  of  five  gallons  and 
upwards,  and  it  follows  the  packages 
wherever  found.     Id.  * 

The  fact  that  packages  of  whisky 
which  have  been  once  properly  gaug.ed 
and  marked,  and  the  taxes  thereon 
paid,  are  afterwards  found  to  contain 
a  less  quantity  and  lower  proof  of  spir- 
it than  the  marks  indicate,  is  no  evi- 
dence that  the  government  has  been 
defrauded,  and  does  not  justify  forfei- 
ture of  the  whisky,  under  this  section. 
U.  S.  V.  Fourteen  Packages  of  Whis- 
ky (1895)  66  Fed.  984,  14  O.  C.  A. 
220. 

The  term  'Mistilled  spirits"  includes 
all  spirits  which  have  been  distilled, 
whether  they  have  been  subsequently 
rectified  or  not.  Boyd  v.  U.  S.  (O.  O. 
1877)   Fed.  Cas.  No.  1,749. 

The  fact  that  a  person  has,  in  good 
faith,  made  advances  upon  distilled 
spirits,  is  no  defense  to  an  action  for 
their  forfeiture.     Id. 

'*Stand  casks"  forming  part  of  the 
fixtures  of  a  retail  liquor  saloon,  and 
used  for  holding  distilled  spirits,  are 
not  required  to  be  stamped;  and  their 
contents  are  not  liable  to  forfeiture, 
under  this  section,  because  of  the  ab- 
sence of  such  stamp.  U.  S.  v.  Four 
Stand  Casks  (C.  C.  1881)  5  Fed.  438; 
Same  v.  Cask  of  Gin  (D.  C.  1880)  3 
Fed.  20. 

Merely  tacking  a  piece  of  newspaper 
over  the  stamped  end  of  a  barrel  of 
distilled  spirits  is  no  ground  of  forfei- 
ture under  the  internal  revenue  laws 
and  the  regulations  of  the  internal  rev- 
enue department.  U.  S.  v.  Three  Bar- 
rels of  Whisky  (O.  C.  1896)  77  Fed. 
963. 

The  removal  of  spirits  by  a  distiller 
before  they  have  been  ofl5cially  inspect- 
ed, gauged,  and  proved  is  a  cause  of 
forfeiture;  otherwise  as  to  a  removal 
before  payment  of  duties.  U.  S.  v. 
Three  Hundred  and  Ninety- Six  Barrels 
Distilled  Spirits  (D.  C.  1866)  Fed. 
Cas.  No.  16,502. 

And  the  failure  of  the  inspector  to 
mark  on  the  barrels  the  quantity  in 
proof  /IS   required    by    Act   June   30, 


1864,  §  59,  is  not  a  cause  of  forfeiture. 
Id. 

The  forfeiture  by  section  57  (Act 
July  20,  1868)  is  general,  and  that  sec- 
tion imposes  a  penalty  for  a  violation 
of  section  25  in  case  the  unstamped 
packages  contain  more  than  five  gal- 
lons. U.  S.  V.  Ninety-Five  Barrels  of 
DistiUed  Spirits  (D.  O.  1871)  Fed. 
Cas.  No.  15,890. 

Where  packages  containing  liquors 
have  once  been  properly  stamped  and 
marked,  and  the  proper  duties  paid 
thereon,  and  after  a  sale  by  a  retail 
dealer  of  a  portion  of  the  contents  the 
residue  is  dUuted  with  water  only,  and 
still  remains  in  the  original  packages, 
held,  that,  such  liquors  are  not  liable 
to  forfeiture,  under  this  section,  as 
'*not  having  thereon  each  mark  and 
stamp  required  therefor."  Three 
Packages  of  Distilled  Spirits  (D.  O. 
1882)  14  Fed.  569. 

Under  this  section  a  package  is  for- 
feited when  found  bearing  a  distillery 
warehouse  stamp  and  an  inspection 
mark,  neither  of  which  have  any  date; 
for  section  6028,  ante,  requires  each 
warehouse  stamp  to  bear  the  date  of 
the  receipt  of  the  package  into  the 
warehouse,  and  the  regulations  pro- 
mulgated by  the  commissioner  of  in- 
ternal revenue  require  the  inspection 
brand  to  show  the  date  of  inspection. 
U.  S.  V.  9  Casks  &  Packages  of  Dis- 
tilled Spirits  (D.  C.  1892)  51  Fed.  191. 

Section  5983,  ante,  which  provides 
that  the  commissioner  of  internal  rev- 
enue may  prescribe  rules  and  regula- 
tions to  secure  a  uniform  and  correct 
system  of  inspection,  weighing,  mark- 
ing, and  gauging  of  spirits,  does  not 
empower  the  commissioner  to  require 
an  additional  mark  upon  a  package  of 
distilled  spirits  in  the  event  of  a  re- 
duction in  proof  or  volume,  so  as  to 
make  the  absence  of  it  a  forfeitable 
offense  under  this  section,  as  not  "hav- 
ing thereon  such  mark  and  stamp  re- 
quired therefor  by  law,"  where  the 
statutes  neither  prohibit  such  reduc- 
tion nor  provide  for  any  additional 
marks  in  the  event  it  is  so  reduced. 
U.  S.  V.  One  Package  of  Distilled  Spir- 
its (D.  C.  1898)  88  Fed.  856. 

Mere  evidence  that  the  contents  of 
a  package  of  spirits  as  to  volume  and 
proof  does  not  conform  to  the  volume 
and  proof  as  marked  on  the  package, 
without  more,  fails  to  make  a  prima 
facie  case  for  seizure  or  forfeiture. 
Id. 

In  proceedings  to  forfeit  liquors  not 
properly  stamped  it  was  immaterial 
that  the  stamps  on  the  barrels  indi- 
cated that  they  contained  a  greater 
number  of  gallons  than  were  actually - 
placed  therein,  and  that  the  govern- 
ment therefore  was  not  actually  de- 
frauded. U.  S.  v.  Seven  Barrels  of 
Whisky  (D.  C.  1904)  131  Fed.  806. 

Section  6104,  post,  declares  that  ev- 
ery rectifier  or  wholesale  liquor  dealer 
who  refuses  or  willfully  neglects  to 
comply  with  the  requirements  of  the 
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act  as  to  marking,  branding,  and  prescribed  were  marks  and  stamps  "re- 
stamping,  in  accordance  with  the  rules  quired  by  law,"  within  this  secticm.  Id. 
and  regulations  made  in.  pursuance  information  for  forfeitnrt^-If  the 
thereof,  the  packages  filled  on  his  dates  of  the  distillery  warehoaw 
premises  as  aforesaid,  shall  for  every  stamp  and  inspection  mark  required 
offense  be  fined  not  less  than  $200  nor  to  be  stamped  on  a  cask  or  package  of 
more  than  |1,000.  Held,  in  view  of  distilled  liquors  have  been  remored 
this  section,  that  the  penalty  imposed  through  accidental  causes,  their  ab- 
by  section  6104,  post,  was  not  exclu-  sence  is  no  ground  of  forfeiture  nnder 
sive,  and  did  not  prevent  the  United  this  section,  but,  as  the  statute  does 
States  from  enforcing  a  forfeiture  of  not  in  terms  contain  any  exceptions, 
the  goods  not  properly  stamped  in  a  this  fact  need  not  be  negatived  by  the 
proceeding  in  rem  against  them.  Id.  information;  it  is  matter  of  defense  to 
Section  6104,  post,  which  declares  be  set  up  by  the  claimant.  U.  S.  v. 
that  every  package  of  distilled  spirits  9  Casks  &  Packages  of  Distilled  Spir- 
containing  five  wine  gallons  or  more,  its  (D.  C.  1892)  51  Fed.  191. 
filled  on  the  premises  of  a  local  liquor  An  information  for  a  forfeiture  of 
dealer,  shall  be  marked,  branded,  and  distilled  spirits  for  violation  of  this 
stamped  by  such  wholesale  liquor  deal-  section  and  section  6357,  post,  held  bad 
er  in  such  manner  and  under  such  on  demurrer,  as  not  sufficiently  defi- 
rules  and  regulations  as  the  commis-  nite  to  disclose  to  the  court  or  daim- 
sioner  of  internal  revenue,  with  the  ant  the  precise  nature  of  the  act 
approval  of  the  Secretary  of  the  charged  to  be  a  violation  of  statate. 
Treasury,  may  prescribe,  etc.,  and  de-  U.  S.  v*  Three  Packages  of  Distilled 
dares  that  every  rectifier  or  wholesale  Spirits*  (D.  C.  1907)  152  Fed.  580. 
dealer  who  refuses  or  willfully  neglects  Cited  without  definite  applieattoi, 
so  to  mark,  brand,  or  stamp  his  liq-  Taney  v.  Penn  Nat  Bank  of  Reading 
uors  shall  be  fined,  etc.,  only  authoriz-  (1914)  34  Sup.  Ct  288,  289,  232  U.  S. 
es  the  commissioner  of  internal  reve-  174,  58  L.  Ed.  558;  U.  S.  ▼.  Two  Har- 
nue,  with  the  approval  of  the  Secre-  rels  of  Whisky  (1899)  96  Fed.  479,  37 
tary  of  the  Treasury,  to  designate  the  O.  G.  A.  518;  Same  v.  Three  Packages 
kind  and  character  of  the  mark  and  of  Distilled  Spirits  (D.  G.  1903)  1^ 
stamp  to  be  affixed  to  the  packages,  Fed.  52,  reversed  (1904)  129  Fed.  329, 
and  hence  the  marks   and  stamps   so  63  G.  G.  A.  263. 

§  6031.  (R.  S.  §  3290.)     Gauger  employing  distiller,  etc,  to  use 
brands  or  perform  his  duties;   penalty. 

Whenever  any  gauger  employs  any  owner,  agent,  or  superintend- 
ent of  any  distillery  or  distillery  warehouse,  or  any  person  in  the 
service  of  such  owner,  agent,  or  superintendent,  or  any  rectifier  or 
wholesale  liquor-dealer,  or  any  person  in  the  service  of  such  rectifier 
or  wholesale  liquor-dealer,  to  use  his  brands,  or  to  discharge  any 
of  the  duties  imposed  upon  him  by  law,  he  shall,  for  each  offense 
so  committed,  pay  a  fine  not  exceeding  one  thousand  dollars,  in  the 
discretion  of  the  court. 

Act  July  13,  1866,  c.  184,  |  38,  14  Stat  160. 
Notes  of  Deoisions 

Deiegation  of  authority j— A  gauger  connivance,  was  punishable  under  an- 
has  no  power  to  delegate  his  authority,  other  provision  of  Act  July  13,  1866, 
or  to  have  his  duties  performed  for  {  38  (not  incorporated  in  this  section), 
him.  U.  S.  v.  Bittinger  (D.  C.  1875)  U.  S.  v.  Devlin  (O.  C.  1867)  Fed.  Caa. 
Fed.  Cas.  No.  14,599.  No.  14,954. 

Use  of  inspector's  brand  with  intent  Cited    witliout    definite    apiriicatioi, 

to  def raud^-The  use  of  an  inspector's  Taney  v.  Penn  Nat.  Bank  of  Reading 

brand  with  intent   to  defraud,  though  (1914)  34  Sup.  Ct  288,  289,  232  U.  S. 

without   the  inspector's   knowledge   or  174,  58  L.  Ed.  558. 

§  6032.  (R.  S.  §  3291.)     Gauger's  returns. 

Every  gauger  shall,  under  such  regulations  as  may  be  prescribed 
by  the  Commissioner  of  Internal  Revenue,  make  a  daily  return  to 
the  collector  of  his  district,  giving  a  true  account,  in  detail,  of  all 
articles  gauged  and  proved  or  inspected  by  him,  and  for  whom,  and 
the  number  and  kind  of  stamps  used  by  him. 

Act  July  20,  1868,  c.  186,  |  53,  15  Stat.  147.    Act  Dec  24,  1872,  c.  13,  f 
1,  17  Stat  401. 

Notes  of  Deoisions  ^ 
Mistake   In    overgauging.— A   distiller         Cited    without    definite    appiicatloi, 
cannot  avail  himself  of  any  mistake  of       Taney  v.  Penn  Nat  Bank  of  Reading 
the  officer  in  overgauging  the   spirits.       (1914)  34  Sup.  Ct  288,  288,  232  U.  S. 
U.  S.   V.   Dutcher   (C.  C.  1868)    Fed.      174,  58  L.  Ed.  55a 
Oas.  No.  15,014. 
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§  6033.  (R.  S.  §  3292.)     Ftaudulcnt  inspection,  gauging,  etc.;  pen- 
alty. 

Every  gauger  who  makes  any  false  or  fraudulent  inspection,  gaug- 
ing, or  proof  shall  pay  a  penalty  of  one  thousand  dollars,  and  be 
fined  not  less  than  five  hundred  dollars  nor  more  than  five  thousand 
dollars,  and  imprisoned  not  less  than  three  months  nor  more  than 
three  years. 

Act  July  20,  1868,  c  186,  {  53,  15  Stat  147. 

Cited  without  definite  applicatien,  174,  58  L.  Ed.  658;  Brown  ▼.  Foster 
Taney  ▼.  Penn  Nat.  Bank  of  Beading  (1912)  194  Fed.  855,  116  G.  G.  A.  1. 
(1914)  84  Sup.  Gt.  288,  289,  282  U.  S. 

§  6034..  (R.  S.  §  3293,  as  amended,  Act  March  1,  1879,  c.  125,  §  5, 

and  Act  May  28,  1880,  c.  108,  §  4.)     DistiUer^s  entry  of  deposit 

in  warehouse;   bond  for  taxes;   collection  of  taxes. 

The  distiller  or  owner  of  all  spirits  removed  as  aforesaid  to  the 

distillery  warehouse  shall,  on  the  first  day  of  each  month,  or  within 

five  days  thereafter,  enter  the  same  for  deposit  in  such  warehouse, 

under  such  regulations  as  the  Commissioner  of  Internal  Revenue 

may  prescribe.     Said  entry  shall  be  in  triplicate,  and  shall  contain 

the  name  of  the  person  making  the  entry,  the  designation  of  the 

warehouse  in  which  the  deposit  is  made,  and  the  date  thereof,  and 

shall  be  in  the  following  form : 

Entry  for  Deposit  in  Distillery  Warehouse. 

Entry  of  distilled  spirits  deposited  by ,  in  distillery 

warehouse ,  in  the district,  State  of ; — ,  during  the 

month  ending  on  the day  of ,  anno  Domini . 

And  the  entry  shall  specify  the  kind  of  spirits,  the  whole  number 
of  packages,  the  marks  and  serial  numbers  thereon,  the  number  of 
gauge  or  wine  gallons,  proof-gallons,  and  taxable  gallons,  and  the 
amount  of  tax  on  the  spirits  contained  in  them ;  all  of  which  shall 
be  verified  by  the  oath  of  the  distiller  or  owner  of  the  same  attached 
to  the  entry.  The  said  distiller  or  owner  shall  at  the  time  of  making 
said  entry  give  his  bond  in  duplicate,  with  one  or  more  sureties, 
satisfactory  to  the  collector  of  the  district,  conditioned  that  the 
principal  named  in  said  bond  shall  pay  the  tax  on  the  spirits  as 
specified  in  the  entry,  ©r  cause  the  same  to  be  paid,  before  removal 
from  said  distillery  warehouse,  and  within  three  years  from  the  date 
of  said  entry ;  and  the  penal  sum  of  such  bond  shall  not  be  less  than 
the  amount  of  the  tax  on  such  distilled  spirits.  One  of  said  en- 
tries shall  be  retained  in  the  office  of  the  collector  of  the  district, 
one  sent  to  the  storekeeper  in  charge  of  the  warehouse,  to  be  re- 
tained and  filed  in  the  warehouse,  and  one  sent  with  duplicate  of 
the  bond  to  the  Commissioner  of  Internal  Revenue,  to  be  filed  in 
his  office.  A  new  bond  shall  be  required  in  case  of  the  death,  in- 
solvency, or  removal  of  either  of  the  sureties,  and  may  be  required 
in  any  other  contingency  affecting  its  validity  or  impairing  its  ef- 
ficiency, at  the  discretion  of  the  Commissioner  of  Internal  Revenue. 
And  in  case  the  distiller  or  owner  fails  or  refuses  to  give  the  bond 
hereixibefore  required,  or  to  renew  the  same,  or  neglects  to  immedi- 
ately withdraw  the  spirits  and  pay  the  tax  thereon,  or  if  he  neglects 
to  withdraw  any  bonded  spirits  and  pay  the  tax  thereon  before  the 
expiration  of  the  time  limited  in  the  bond,  the  collector  shall  proceed 
to  collect  the  tax  by  distraint,  issuing  his  warrant  of  distraint  for 
the  amount  of  tax  found  to  be  due,  as  ascertained  by  him  from  the 
report  of  the  gauger  if  no  bond  was  given,  or  from  the  terms  of 
the  bond  if  a  bond  was  given.  But  this  provision  shall  not  exclude 
^any  other  remedy  or  proceeding  provided  by  law.  If  it  shall  appear 
at  any  time  that  there  has  been  a  loss  of  distilled  spirits  from  any 
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cask  or  other  package  hereafter  deposited  in  a  distillery  warehouse, 
other  than  the  loss  provided  for  in  section  thirty-two  hundred  and 
twenty-one  of  the  Revised  Statutes  of  the  United  States,  as  amended, 
which,  in  the  opinion  of  the  Commissioner  of  Internal  Revenue,  is 
excessive,  he  may  instruct  the  collector  of  the  district  in  which  the 
loss  has  occurred  to  require  the  withdrawal  from  warehouse  of  such 
distilled  spirits*,  and  to  collect  the  tax  accrued  upon  the  original 
quantity  of  distilled  spirits  entered  into  the  warehouse  in  such  cask 
or  package,  notwithstanding  that  the  time  specified  in  any  bond 
given  for  the  withdrawal  of  the  spirits  entered  into  warehouse  in 
such  cask  or  package  has  not  expired.  If  the  said  tax  is  not  paid 
on  demand,  the  collector  shall  report  the  amount  due  upon  his  next 
monthly  list,  and  it  shall  be  assessed  and  collected  as  other  taxes 
are  assessed  and  collected.  That  the  tax  on  all  distilled  spirits  here- 
after entered  for  deposit  in  distillery  warehouses  shall  be  due  and 
payable  before  and  at  the  time  the  same  are  withdrawn  therefrom 
and  within  three  years  from  the  date  of  the  entry  for  deposit  there- 
in; and  warehousing  bonds  hereafter  taken  under  the  provisions  of 
section  thirty-two  hundred  and  ninety-three  of  the  Revised  Statutes 
of  the  United  States  shall  be  conditioned  for  the  payment  of  the  tax 
on  the  spirits  as  specified  in  the  entry  before  removal  from  the  dis- 
tillery warehouse,  and  within  three  years  from  the  date  of  said 
bonds. 

Act  July  20,  1868,  c.  186,  §  23,  15  Stat.  135.    Act  June  6,  1872,  c.  315,  I 
12,  17  Stat.  240.    Act  March  1,  1879,  c  125,  |  5,  20  Stat  336.    Act  May  28, 
1880,  c.  108.  S  4,  21  Stat  145. 
This  section,  as  enacted  in  Revised  Statutes,  was  amended  by  inserting,  in 

the  form  for  entry,  after  the  words  "State  of  "  the  words  "during  the 

month  ending,"  and  by  striking  out,  after  the  words  "gauge  or  wine  gallons,'* 
the  words  "and  proof -gallons,"  and  inserting  in  lieu  thereof  the  words  "proof- 
gallons,  and  taxable  gallons,"  and  by  inserting,  after  the  words  "owner  shall," 
the  words  "at  the  time  of  making  said  entry,"  and  by  striking  out,  after  the 
words  "the  date  of  said,"  the  word  "bond,"  and  inserting  in  place  thereof  the 
word  "entry,"  and  by  adding,  at  the  end  of  the  section  as  originally  enacted, 
the  provisions  beginning  with  the  words  "A  new  bond  shall  be  required,"  and 
ending  with  the  words  "as  other  taxes  are  aBsessed  and  collected,"  by  Act 
March  1,  1879,  c.  125,  f  5,  cited  above. 

It  was  further  amended  by  inserting,  in  place  of  the  words  "whole  number 
of  casks,"  the  words  "whole  number  of  packages,"  and  by  inserting,  in  place 
of  the  words  "and  within  one  year  from  the  date,"  the  words  "and  within 
three  years  from  the  date,"  and  by  striking  out»  after  the  words  "not  less 
than,"  the  word  "double,"  and  by  adding,  at  the  end  of  the  section  as  amended 
by  Act  March  1,  1879,  c.  125,  f  5,  the  provisions  beginning  with  the  words 
"That  the  tax  on  all  distilled  spirits,"  etc.,  to  the  end  of  the  section  as  set 
forth  here  by  Act  May  28,  1880,  c.  108,  §  4,  cited  above. 

The  bonds  for  taxes  were  conditioned  upon  the  payment  of  the  taxes  within 
three  years  from  the  date  of  the  bonds,  by  Res.  March  28,  1878,  No.  16,  20 
Stat  249.  This  resolution  wfis  repealed  by  Act  May  28,  1880,  c.  108,  §  4,  21 
Stat  145. 

Provisions  for  the  entry  of  fruit  brandy  in  special  bonded  warehouses,  and 
the  giving  of  bonds  for  taxes,  were  made  by  Act  March  8,  1877,  c  114,  post, 
§§  6039-6049. 

Provisions  for  the  removal  of  spirits  to  general  bonded  warehouses  were 
made  by  Act  Aug.  27,  1894,  c.  349,  §§  62-59,  post,  §§  6059-6065. 

The  bonds  for  taxes  on  spirits  deposited  in  distillery  warehouses  and  special 
bonded  warehouses  were  conditioned  for  the  payment  of  the  taxes  before  re- 
moval and  within  eight  years,  by  Act  Aug.  27,  1894,  c.  349,  §  49,  post,  {  6035. 

Notes  of  Deoisioiui 

Bonds^— Theft  from   distillery   ware-  paid  the  taxes  on  the  spirits  deposited 

house  as  defense  to  an  action  on  bond,  in  the  warehouse  before  their  removal 

see  note  under  section  6009,  ante.  and  within  one  year  from  the  dste  of 

Right  to  assess   on   deficiency   after  the   bond.      Before   the   expiration  of 

giving  of  bond,  see  note  under  section  that  time,  the  spirits,  while  in  the  bond- 

6125,  post  ed  warehouse,  in  charge  of  an  inter- 

A   bond   was   given,   under   15   Stat.  nal  revenue  storekeeper,  were  destroy- 

135,  §  23,  by  a  distiller,  with  sureties,  ed  by  fire,  without  any  fault,  negligence, 

conditioned  to  be  void  if  the  obligors  or  carelessness  on  the  part  of  the  dis- 
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tiller,  or  of  any  person  in  charge  of 
th^  distillery  and  warehouse  who  was  in 
his  employ.  Held,  that  the  obligors 
were  liable  to  pay  the  taxes.  Farrell  v. 
U.  S.  (1878)  99  U.  S.  221.  25  L.  Ed. 
321. 

Obligors  held  liable  on  a  bond  taken 
pursuant  to  Act  July  20,  1868,  {  23. 
Id. 

The  seizure  and  sale  of  bonded  spirits 
forfeited  by  the  fraudulent  acts  of  the 
distiller,  and  the  payment  of  the  taxes 
oat  of  the  proceeds,  render  the  bond 
functus  officio,  and  discharge  the  obli- 
gors. TJ.  S.  V.  Ulrici  (1884)  4  Sup.  Ct. 
288,  111  U.  S.  38,  28  L.  Ed.  344;  Same 
▼.  Sutton  (1884)  4  Sup.  Ot.  291,  111  U. 
S.  42,  28  L.  Ed.  346. 

A  bond  on  which  suit  was  brought, 
having  been  executed  for  the  sole  pur- 
pose of  securing  payment  of  taxes, 
was  discharged  by  forfeiture,  seizure, 
and  sale  of  bonded  spirits,  and  was 
discharged  as  against  the  contention 
that  the  forfeiture,  being  for  the  fraud- 
ulent acts  of  the  distiller  in  seeking  to 
evade  payment  of  the  tax,  was  quasi 
criminal  and  merely  a  punishment,  and 
not  a  payment  of  the  tax.  In  this 
case  the  marshal  procured  from  the  col- 
lector the  necessary  stamps  and  placed 
them  on  the  packages  containing  the 
spirits.  U.  S.  V.  Ulrici  (1884)  4  Sup.  Gt 
288,  289,  290,  111  U.  S.  38,  28  L.  Ed. 
844. 

Where  bonded  spirits  forfeited  by  the 
fraudulent  acts  of  the  distiller  were 
seized,  the  affixing  of  the  stamps  to  the 
packages  by  the  marshal  was  intended 
to  be  a  payment  of  the  tax,  and  the 
bond  of  the  distiller  given  to  secure  the 
payment  was  discharged.    Id. 

When  the  commissioner  of  internal 
revenue  regards  a  loss  from  warping 
of  barrels  as  excessive,  he  has  author- 
ity, under  Act  May  28,  1880,  f  4,  to 
order  the  withdrawal  of  the  spirits 
from  the  warehouse  before  the  three 
years  of  the  bond  have  expired,  and  to 
require  payment  of  the  tax  on  the  quan- 
tity originally  entered,  without  making 
any  allowance  under  $ection  17  of  said 
act  for  the  loss  even  though  it  occurred 
without  the  fraud  or  negligence  of  the 
owner.  Crystal  Spring  Distillery  Go. 
V.  Cox  (1892)  49  Fed.  555,  1  C.  G.  A. 
365,  affirming  (G.  O.  1891)  47  Fed. 
693. 

Under  the  requirement  of  the  stat- 
ute that  distillers  give  a  bond  condition- 
ed to  pay  the  tax  on  spirits  artored  in 
distillery  warehouses  "before  removal" 
therefrom,  or  within  three  years  from 
the  elate  of  the  bond,  it  was  held  that 
the  destruction  of  such  spirits  by  fire, 
while  in  the  warehouse,  constitutes  a 
"removal,"  so  as  to  make  the  tax  pay- 
able before  the  expiration  of  the  three 
years.  U.  S.  v.  Peace  (1893)  53  Fed. 
999,  4  C.  C.  A.  148,  reversing  judg- 
ment (0.  0.  1892)  48  Fed.  714. 

The  word  "removal"  means  "with- 
drawal," and  withdrawal  must  be  the 
act  of  an  intelligent  agent  and  not  the 


work  of  chance  or  accident.  U.  S.  v. 
Peace  (C.  C.  1892)  48  Fed.  714,  716, 
reversed  (1893)  53  Fed.  999,  4  O.  C. 
A.  148. 

The  word  "withdraw"  is  the  equiva- 
lent of  "removal."    Id. 

A  removal  from  a  distillery  warehouse 
must  be  a  removal  by  or  under  the  au- 
thority of  the  owner  of  the  commod- 
ity.   Id. 

The  negligence  of  officers  in  failing  to 
collect  a  tax  on  spirits  at  the  proper 
time,  when  the  spirits  were  removed 
from  the  warehouse,  will  not  preclude 
the  United  States  from  recovering  such 
tax  in  an  action  upon  the  distiller's 
bond  if  it  was  properly  chargeable.  U. 
S.  V.  Mullins  (1902)  119  Fed.  334,  56 
C.  C.  A.  238,  writ  of  certiorari  denied 
(1903)  23  Sup.  Ct  851,  189  U.  S.  513, 

47  L.  Ed.  924. 

A  distiller's  official  or  annual  bond, 
given  pursuant  to  section  5997,  ante, 
and  conditioned  that  he  "shall  faithful- 
ly comply  with  all  the  provisions  of  law 
relating  to  the  duties  and  business  of 
distillers,"  binds  the  sureties  for  the 
payment  of  the  tax  on  all  spirits  dis- 
tilled during  its  term,  which  is  one  of 
the  duties  of  the  distiller,  and  which  tax 
becomes  a  debt  due  to  the  United  States 
from  the  time  the  spirits  are  manufac- 
tured, due  and  payable  at  once  on  their 
removal,  unless  they  are  entered  for 
deposit  in  warehouse;  nor  are  the 
sureties  relieved  from  such  liability  by 
the  execution  of  a  warehousing  bond 
given  pursuant  to  this  section  to  secure 
delay  in  payment  of  the  tax,  which 
does  not  extinguish  the  debt,  nor  be- 
come a  substitute  for  the  original  bond 
with  respect  to  such  spirits,  but  is  an 
additional  or  cumulative  security  re- 
quired under  the  scheme  of  the  reve- 
nue law  because  of  the  additional  risk 
incidental  to  the  long  time  given  the 
distiller  in  such  case  before  he  is  re- 
quired to  remove  the  spirits  and  pay 
the  tax.  U.  S.  v.  National  Surety  Co. 
of  Kansas  City,  Mo.  (1903)  122  Fed. 
904,  59  O.  G.  A.  130,  reversing  judg- 
ment (D.  C.  1901)  112  Fed.  336,  and 
writ  of  certiorari  denied  National 
Surety  Co.  of  Kansas  City,  Mo.,  v.  U. 
S.  (1903)  24  Sup.  Ot  845,  191  U.  S.  573, 

48  L.  Ed.  307. 

Surety  on  distillery  warehouse  bond 
held  liable  for  internal  revenue  tax  on 
spirits  deposited  in  warehouse  and  sub- 
sequently stolen  after  the  government 
had  obtained  a  judgment  forfeiting  the 
distillery  and  the  spirits  to  it  U.  S. 
Fidelity  &  Guaranty  Co.  of  Baltimore, 
Md.,  V.  U.  S.  (O.  0.  A.  1914)  220  Fed. 
592. 

Exercise  by  the  Commissioner  of  In- 
ternal Revenue  of.  his  discretion  under 
this  section  to  require  a  new  warehous- 
ing bond  held,  under  the  circumstances, 
not  subject  to  interference  by  the 
courts.  Brown  v.  Foster  (1912)  194 
Fed.  855,  116  O.  0.  A.  1. 

The  fact  that  distilled  spirits  are 
seized,  condemned,  and  sold  for  viola- 
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tion  of  the  internal  reyenue  law  while 
bonded,  does  not  release  the  obligors 
on  the  warehouse  bond.  U.  S.  v.  South 
Branch  Distilling  Go.  (0.  G.  1878)  Fed. 
Gas.  No.  16.359. 

The  fact  that  the  purchaser  at  the 
sale  paid  the  tax  is  immaterial.    Id. 

Plaintiffs  deposited  distilled  spirits 
in  their  bonded  warehouse  in  December, 
1880,  and  gave  bond  under  this  section 
to  pay  the  tax  within  three  years  from 
entry.  The  tax  was  not  paid  within 
three  years,  and  on  February  24,  1884, 
the  collector  gave  them  notice  to  pay  ' 
the  tax  as  required  by  section  5906, 
ante,  stating,  as  in  the  section  provid- 
ed, that  unless  the  tax  was  paid  with 
in  10  days  it  would  be  the  collector's 
duty  to  collect,  a  penalty  of  6  per  cen- 
tum in  addition,  and  interest.  By  sec- 
tion 5982,  ante,  the  tax  attaches  aa 
soon  as  the  spirits  come  into  existence. 
Held,  that  the  tax  and  penalty  were  due 
and  payable  before  March  5,  1884. 
Clay  V.  Swope  (G.  O.  1889)  38  Fed. 
39a 

The  person  to  give  the  warehouse 
bond  under  section  27,  Act  July  13, 
1866,  is  the  person  who,  under  section 
24,  notifies  the  government  that  he  is 
the  person  engaged  in  the  business  of  a 
distiller.  U.  S.  v.  Henry  (D.  G.  1868) 
Fed.  Gas.  No.  15,350. 

A  distiller's  official  or  annual  bond 
binds  the  sureties  for  the  payment  of 
the  tax  on  all  the  spirits  distilled  by 
the  principal  during  its  term,  and  they 
are  not  relieved  from  such  liability 
by  the  execution  of  a  warehousing  bond 
covering  certain  of  such  spirits,  which 
is  not  a  substituted,  but  a  cumulative, 
security.  U.  S.  v.  Richardson  (D.  C. 
1904)   127  Fed.  893. 

The  stockholders  of  a  corporation  en- 
gaged in  the  business  of  distilling  can- 
not properly  be  accepted  as  sureties 
upon  the  bond  required  of  the  corpora- 
tion by  this  section,  even  if  their  indi- 
vidual liability  for  the  debts  of  the  cor- 
poration is,  by  the  terms  of  the  char- 
ter, limited  to  the  amount  of  their 
stock.  Such  stockholders  being  already 
jointly  and  severally  liable,  under  the 
provisions  of  section  5985,  ante,  for 
the  ta^ces  imposed  upon  the  spirits  man- 
ufactured by  the  corporation,  no  addi- 
tional security  for  the  payment  thereof 


would  be  gained  by  their  suretyship. 
(1878)  16  Op.  Atty.  Gen.  10. 

The  liability  imposed  upon  the  stock- 
holders by  the  internal  revenue  law  is  a 
liability  distinct  from  that  which  they 
are  under  as  such  to  the  public  with 
whom  the  corporation  deals;  it  is  a 
liability  imposed  by  reason  of  the  busi- 
ness in  which  the  corporation  whereof 
they  are  stockholders  is  engaged.    Id. 

The  Secretary  of  the  Treasury  has 
power  to  make  a  regulation  under  which 
distilled  spirits  may  be  permitted  to 
remain  in  warehouse  after  the  expira- 
tion of  three  years,  upon  the  distiller 
or  owner  of  the  spirits  filing  a  declara- 
tion of  his  purpose  to  export  the  same 
in  good  faith,  and  giving  a  bond  to  do 
so  within  a  given  period.  (1884)  18 
Op.  Atty.  Gen.  92. 

—  Transportation  bondsw— See  U.  S. 

▼.  Grotenkemper  (G.  G.  1867)  Fed.  Cas. 
No.  15,267;  Same  v.  Dutcher  (C.  0. 
1868)  Fed.  Gas.  No.  15.014;  Same  v. 
Turner  (G.  G.  1870)  Fed.  Gas.  No.  16,- 
547;  Same  v.  Stewart  (D.  0.  1871) 
Fed.  Gas.  No.  16,399. 

Distraints— The  "tax  on  deficiency** 
in  the  quantity  of  distUled  spirits  ex- 
ported, when  compared  with  the  quan- 
tity withdrawn  for  exportation  (see 
Act  June  9,  1874,  c  259,  and  Act  March 
1, 1879,  c.  125),  may  be  coDected  by  dis- 
traint upon  the  property  of  the  with- 
drawer  of  the  spirits,  as  well  as  by  suit 
upon  the  transportation  bond.  (1879) 
16  Op.  Atty.  Qen.  634. 

The  spirits  covered  by  an  exporta- 
tion bond,  after  the  failure  to  withdraw 
them  and  after  the  forfeiture  of  the 
bond,  are  liable  to.distrayit  under  the 
act  of  May  28,  1880  (21  Stat  145). 
(1885)  18  Op.  Atty.  Gen.  24a 

The  condition  of  the  bond  having  been 
brol^en  by  the  failure  to  withdraw  the 
spirits,  the  government  may  also  pro- 
ceed upon  the  bond.    Id. 

Cited  without  definite  application, 
Taney  v.  Penn  Nat.  Bank  of  Reading 
(1914)  34  Sup.  Gt.  288,  289,  290,  232 
U.  S.  174,  58  li.  Ed.  558;  Crystal 
Springs  Distillery  Go.  v.  Gox  (1892) 
49  Fed.  555,  557.  1  G.  G.  A-  365;  Pat- 
tison  V.  Dale  (1912)  196  Fed.  5, 115  G. 
G.  A.  639. 


§  6035.  (Act  Aug.  27,  1894,  c.  349,  §  49.)  DistiUcr's  bond  for  taxes 
on  spirits  deposited  in  warehouses. 
Warehousing  bonds  and  transportation  and  warehousing  bonds, 
conditioned  for  the  payment  of  the  taxes  on  all  distilled  spirits 
entered  for  deposit  into  distillery  or  special  bonded  warehouses 
on  and  after  the  passage  of  this  Act,  shall  be  given  by  the  dis- 
tiller of  said  spirits  as  required  by  existing  laws,  conditioned,  how- 
ever, for  payment  of  taxes  at  the  rate  imposed  by  this  Act  and 
before  removal  from  warehouse  and  within  eight  years ;  as  to  fruit 
brandy,  from  the  date  of  the  original  gauge,  and  as  to  all  other 
spirits  from  the  date  of  the  original  entry  for  deposit,  and  all  ware- 
housing bonds  or  transportation  and  warehousing  bonds  conditioned 
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for  the  payment  of  the  taxes  on  distilled  spirits  entered  for  deposit 
into  distillery  or  special  bonded  warehouses  prior  to  that  date  shall 
continue  in  full  force  and  effect  for  the  time  named  in  said  bonds, 
except  where  new  or  additional  bonds  are  required  under  existing 
law.  The  Commissioner  of  Internal  Revenue  may  require  the  dis- 
tillers of  the  spirits  to  give  bonds  for  the  additional  tax,  and  before 
the  expiration  of  the  original  bonds  shall  prescribe  rules  and  regula- 
tions for  re-entry  for  deposit  and  for  new  bonds  as  provided  for 
spirits  originally  entered  for  deposit  under  this  Act,  and  conditioned 
for  payment  of  tax  at  the  rate  imposed  by  this  Act  and  before  re- 
moval of  the  spirits  from  warehouse,  and  within  eight  years;  as  to 
fruit  brandy,  from  the  date  of  the  original  gauge,  and  as  to  all  other 
spirits  from  the  date  of  original  entry  for  deposit.  If  the  distiller 
of  the  spirits  fails  or  refuses  to  give  the  bond  for  the  additional 
tax,  or  to  re-enter  and  re-bond  the  spirits,  the  Commissioner  of  In- 
ternal Revenue  may  proceed  to  collect  the  tax  as  now  provided  by 
law  for  failure  or  refusal  to  give  warehousing  bonds  on  original 
entry  into  distillery  warehouse  or  special-bonded  warehouse,  and  the 
provisions  of  section  four  of  the  Act  of  May  twenty-eighth,  eighteen 
hundred  and  eighty  (twenty-first  Statutes,  one  hundred  and  forty- 
five),  so  far  as  applicable,  are  hereby  extended  to  bonds  given  under 
the  provisions  of  this  section:  Provided,  That  the  distiller  may,  at 
his  option  and  under  such  regulations  as  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
shall  prescribe,  execute  an  annual  bond  for  the  spirits  so  deposited 
in  lieu  of  the  bonds  herein  provided^    (28  Stat.  563.) 

This  Bection  was  part  of  the  Wilson  Tariff  Act,  cited  above. 
This  section  modified  the  provisions  for  distillery  warehouse  bonds  made  by 
R.  S.  §  3293,  as  amended  by  Act  March  1,  1879,  c.  125,  §  5,  and  Act  May  28, 
1880,  c.  108,  i  4,  incorporated  into  that  section,  ante,  §  6034,  and  superseded 
the  provisions  for  bonds  for  special  bonded  warehouses  made  by  Act  March 
8,  1877,  c.  114,  I  4,  set  forth  post,  i  6042. 

Act  May  28,  1880,  c.  108,  S  ^f  mentioned  in  this  section,  is  incorporated 
into  R.  S.  i  8293,  ante,  |  6034. 

Notes  of  DeeisioiM 

See  the  preceding  section  and  notes  *    Taney  v.  Penn  Nat.  Bank  of  Reading 
thereunder.  (1914)  84  Sup.  Ct.  288,  289,  290,  232 

Cited    wRhout    definite    applioatlon,      U.  S.  174,  58  L.  Ed.  558. 

§  6036.  (R.  S.  §  3294,  as  amended.  Act  March  1,  1879,  c.  125,  §  5, 
and  Act  May  28,  1880,  c.  108,  §  5.)     Withdrawal  from  ware- 
house, entry  for. 
Any  distilled  spirits  may,  on  payment  of  the  tax  thereon,  be  with- 
drawn from  the  warehouse  on  appHcation  to  the  collector  of  the 
district  in  charge  of  such  warehouse,  on  making  a  withdrawal  en- 
try in  duplicate  and  in  the  following  form : 

Entry  for  Withdrawal  of  Distilled  Spirits  from  Warehouse 

Tax  paid 

Entry  of  distilled  spirits  to  be  withdrawn,  on  payment  of  the  tax, 

from  warehouse  of  distillery  number >  situated  in  the  

district  of ,  by deposited  on  the day  of , 

anno  Domini ,  by ,  in  said  warehouse. 

And  the  entry  shall  specify  the  whole  number  of  casks,  or  pack- 
ages with  the  marks  and  serial  numbers  thereon,  the  number  of 
gauge  or  wine  gallons,  and  of  proof  gallons  and  taxable  gallons, 
and  the  amount  of  the  tax  on  the  distilled  spirits  contained  in  them 
at  the  time  they  were  deposited  in  the  distillery  warehouse;  and 
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said  entry  shall  also  specify  the  number  of  gauge  or  wine  gallons, 
and  of  proof-gallons  and  taxable  gallons  contained  in  said  casks 
or  packages  at  the  time  application  shall  be  made  for  the  with- 
drawal thereof ;  and  on  payment  of  the  tax  the  collector  shall  issue 
his  order  to  the  storekeeper  in  charge  of  the  warehouse  for  the 
delivery.  One  of  said  entries  shall  be  filed  in  the  office  of  the  col- 
lector, and  the  other  transmitted  by  him  to  the  Commissioner  of 
Internal  Revenue. 

Act  July  20,  1868,  c.  186,  §  24,  15  Stat.  136.  Act  March  1,  1879,  c  125,  I 
5,  20  Stat.  337.    Act  May  28,  1880,  c.  108,  §  5,  21  Stat.  146. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
in  the  form  of  entry,  after  the  words  **on  payment  of  the  tax,*'  in  place  of  the 
words  "from warehouse,"  the  words  "from  warehouse  of  distillery  num- 
ber   ,  situated  in  the  district  of  ,"  by  Act  March  1,  1879, 

c  125,  S  5,  cited  above. 

It  was  further  amended  by  inserting,  after  the  words  "number  of  casks," 
the  words  "or  packages,"  and  by  inserting,  after  the  words  "contained  in 
them,"  the  provision  beginning  with  the  words  "at  the  time  they  were"  and 
ending  with  the  words  "for  withdrawal  thereof,"  as  set  forth  here,  by  Act 
May  28,  1880,  c.  108,  §  5,  cited  above. 

Notes  of  DeolBlons 

See  notes  under  §  6985,  ante,  and  §  posited  in  a  bonded  warehouse  of  the 

6125,  post.  United  States,  and  held  therein  for  in- 

Funotfons  of  treasury  offlolafs.— The  ternal  revenue  Ux  due  the  government, 

functions   of    the   treasury   officials  in  ^s  virtually   in   the   possession   of  the 

these  cases  are  more  than  ministerial.  United  States,  and  a  sheriff  has  no  right 

Corning  &  Co.  v.  U.  S.  (1899)  34  Ct  ^^  ^^^^^  ^uch  warehouse  and  seize,  in 

01   271  execution,  such  whisky  as  the  property 

withdrawal  In  seneral^Under  this  ?' Sf  ^'''?/?*  !"  A '^'^i  ^' **",^'?" 
„^^«^«»..  -,i,:«u-  ^««  u^  ^^1-  .„;4.u^....^  ui  his  hands,  even  though  he  may  offer 
secUon  whisky  can  be  only  withdrawn  ,,      '         «,j.    r_-^o-  ^^  g^. 

from  a  bonded  warehouse  on  applica-  ]?J^LJ:^^  ^"l    J"iif,„A  ♦u^  ^lJ!!f. 

«^«  4-^  ♦i>-,s  ».^»«.  ««ii««*.««   «.„  .!,«i,:«-  ^0^  6037,  post,  preclude  the  exercise 

i^^lL^/woi   ?«.J  ?^^^^^^^  by  the  sheriff  of  the  authority  claimed 

LI^r^tTtr^^ZJ^Jn^^^^^  by  him  in   such  case.     MccSlough  v. 

prescribed   form,  specifying  the  whole  j^        ^gg^^  gO  Fed.  309. 

number  of  casks  or  packages,  with  the  ■^^'S'^  vxc^cn, 

marks  and  serial  numbers  thereon,  etc..  Cited    without    definite     appiloatioB, 

which  particulars  must  be  verified  on  Taney  t.  Penn  Nat  Bank  of  Beading 

oath,  and  the  withdrawal  can  only  be  (1914)  34  Sup.  Ct  288,  289,  290,  232 

made  upon  the  order  of  the  collector,  XJ.  S.  174,  58  L.  Ed.  558;    Pattison  v. 

on  payment  of  the  proper  tax,  and  on  Dale   (1912)  196  Fed.  6,  115  C.  C.  A. 

branding  the  casks,  etc.    McCuUough  v.  639;   Miles  v.  Johnson  (C.  C.  1893)  69 

Large    (Pa.   1884)   1  Lane.  Law  Bev.  Fed.  38,  40;    U.  S.  v.  Three  Packages 

205.  of  Distilled   Spirits   (D.  C.  1903)  125 

Seizure  of   whisky  en   execotien   by  Fed.  52,  reversed  (1904)  129  Fled.  329, 

sheriff  effering  to  pay  tax^Whisky  de-  63  C.  G.  A.  263. 

§  6037.  (R.  S.  §  3295,  as  amended,  Act  }uly  16,  1892,  c.  196,  §  1.) 
Gauging,  stamping,  and  branding  spirits  removed  from  ware- 
house. 
Whenever  an  order  is  received  from  the  collector  for  the  re- 
moval from  any  distillery  warehouse  of  any  cask  of  distilled  spirits 
on  which  tax  has  been  paid,  the  gauger  by  whom  the  same  is  gauged 
and  inspected  shall,  in  presence  of  the  store-keeper  and  before  such 
cask  has  left  the  warehouse,  place  upon  the  head  thereof,  in  such 
manner  as  to  cover  no  portion  of  any  brand  or  mark  prescribed  by 
law  already  placed  thereon,  a  stamp,  on  which  shall  be  etigraved  the 
number  of  proof-gallons  contained  in  said  cask  on  which  the  tax 
has  been  paid,  and  which  shall  state  the  serial  number  of  the  cask, 
the  name  of  the  person  by  whom  the  tax  was  paid,  and  the  person 
to  whom  and  the  place  where  it  is  to  be  delivered.  Said  stamp 
shall  be  signed  by  the  collector  of  the  district,  the  store-keeper,  and 
gauger,  and  shall  be  as  follows : 
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Tax-Paid  Stamp,  No.  — . 

Received ,  i8 — ,  from tax  on 

gallons  proof-spirit,  cask  No. , warehouse  at ,  for 

delivery  to ,  at . 


Attest: 


Collector District,  State  of 


United  States  Store-keeper. 


United  States  Ganger. 

And  at  the  time  of  affixing  the  tax-paid  stamp  the  ganger  shall, 
in  the  presence  of  the  store-keeper,  cut  or  bum  upon  each  cask  the 
name  of  the  distiller,  the  district,  the  date  of  the  payment  of  the  tax, 
the  number  of  proof-gallons,  and  the  number  of  the  stamp,  which 
cutting  or  burning  shall  be  erased  when  such  cask  is  emptied. 

Act  Jnly  20,  1868,  c  180,  §  25,  16  Stat  136.  Act  Jaly  16,  1892,  c.  106, 
S  1«  27  Stat  200. 

This  section,  as  enacted  in  the, Revised  Statutes,  was  amended  by  striking 
out,  at  the  end  of  the  section  as  originally  enacted,  the  words  "by  cutting  or 
burning  a  canceling  line  across  such  marks  or  brands,"  as  set  forth  here, 
by  Act  July  16, 1892,  c.  196,  §  1,  cited  above.  This  amendment  was  a  provision 
following  an  appropriation  for  salaries,  expenses,  and  fees  of  internal  revenue 
officers  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1893,  cited  above. 

Notes  of  Decisions 

See  notes  under  |  6036,  ante.  stamps  issued  by  collectors  for  the  pay- 
Casks  to  which  statute  refers^Thls  °^«,?5  ^'  taxes  on  distilled  spirits  are 
section  evidently  has  reference  to  casks  ^^'^Jlfi^   "'''"''   ^  ""T'^?,!           ^11 
containing  less   than   20  gallons  wine  ^''^^If''  ^'l  '*''  t'^^  ^^  ''''''  ?*''     , 
««.A«oii»A     Ti7;iii.*n.  «  TT   a    /ioAT\  1KQ  thau   thosc  to  whom  they  are  issued. 

Fr"^*;  88  C   C  Vm^  ^^"^"^  "*  ^ool-"  -  U.  8.  (1877)  13  Ct  CL  365. 

^  ^  ^                   .     .    ^              ^  .  Cited    without    definite    application, 

Duty  to  cause  casks  to  be  gauged,  In-  rpaney  v.  Penn  Nat  Bank  of  Reading 

speeted,  or  stamped^Section  25,  Act  (1914)  34  Sup.  Ct  288,  289,  232  U.  S. 

July   20,    1868.   does   not   impose    the  174^  53  l,  Bd.  558;    Pattison  v.  Dale 

duty   upon   the    rectifier   or   wholesale  (1912)  196  Fed.  5,  116  C.  O.  A.  639; 

dealer  of  causing  the  filled  casks  to  be  xj.  S.  v.  Bayaud  (C.  C.  1883)  16  Fed. 

gauged,  inspected,  or  stomped,  but  it  375^  377.   game  v.  One  Package  of  Dis- 

18  the  duty  of  the  ganger  to  cause  tiiis  tilled  Spirits  (D.  C.  1898)  88  Fed.  856, 

to   be   done.     U.   S.   v.  Two   Hundred  357.    g^mg  y^  Three  Packages  of  Dis- 

Barrels  of  Whisky  (1877)  96  U.  S.  671,  tilled   Spirits    (D.   C.  1903)    125  Fed. 

573,  24  L.  Bd.  491.  52,  reversed   (1904)   129  Fed.  329,  63 

Stamps    as    receipts^— The    tax-paid  G.  O.  A.  263. 

§  6038.  (R.  S.  §  3296.)     Removal,  concealment,  etc.,  of  spirits  con- 
trary to  law;  penalty. 

Whenever  any  person  removes,  or  aids  or  abets  in  the  removal 
of  any  distilled  spirits  on  which  the  tax  has  not  been  paid,  to  a 
place  other  than  the  distillery  warehouse  provided  by  law,  or  con- 
ceals or  aids  in  the  concealment  of  any  spirits  so  removed,  or  re- 
moves, or  aids  or  abets  in  the  removal  of  any  distilled  spirits  from 
any  distillery  warehouse,  or  other  warehouse  for  distilled  spirits  au- 
thorized by  law,  in  any  manner  other  than  is  provided  by  law,  or 
conceals  or  aids  in  the  concealment  of  any  spirits  so  removed  he 
shall  be  liable  to  a  penalty  of  double  the  tax  imposed  on  such  dis- 
tilled spirits  so  removed  or  concealed,  and  shall  be  fined  not  less 
than  two  hundred  dollars  nor  more  than  five  thousand  dollars,  and 
imprisoned  not  less  than  three  months  nor  more  than  three  years. 

Act  July  20,  1868,  c.  186,  §  36.  15  Stat  140. 

The  establishment  of  special  bonded  warehouses  for  fruit  brandy  was  au- 
thorized by  Act  March  8,  1877,  c.  114,  and  Act  Oct.  18,  1888,  c.  1194,  post,  §§ 
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0039-6060,  and  the  establishment  of  general  bonded  warehonses  was  authorized 
by  Act  Aug.  27,  1894,  c.  349,  ||  49<-62,  and  Act  March  3,  1899,  c.  435,  ante,  { 
6035,  and  post,  {§  6051-6053,  6056-6065. 

Notes  of  Deoisloiu 


See  notes  under  |  5993,  ante. 

Removal  and  ooneeaiment  in  genei^ 
al^Under  Act  July  13,  1866,  i  45, 
providing  that  all  distilled  spirits  found 
elsewhere  than  in  a  bonded  warehouse, 
not  having  been  removed  from  such 
warehouse  according  to  law,  and  the 
tax  imposed  by  law  not  having  been 
paid,  shall  be  forfeited,  a  removal  pro- 
cured by  a  false  and  fraudulent  bond, 
though  accepted  by  the  collector,  is  not 
a  removal  according  to  law,  and  spirits 
thus  withdrawn  are  not  exempted  from 
the  operation  of  the  section.  In  re  Dis- 
tilled Spirits  (1870)  78  U.  S.  (11  Wall.) 
356,  20  L.  Ed.  167,  affirming  U.  S.  r. 
Two  Hundred  and  Seventy-Bight  Bar- 
rels of  DistUled  Spirits  (C.  C.  1869) 
Fed.  Cas.  No.  16,580. 

In  an  action  on  a  distiller's  bond  for 
breach  of  this  section,  a  compromise  of 
prosecutions  under  section  6021  ante, 
and  section  10201,  post,  foi*  removal  of 
the  same  liquor  is  a  complete  defense. 
U.  S.  V.  Chouteau  (1880)  102  U.  S. 
603,  26  L.  Ed.  246. 

In  an  indictment  under  this  section 
for  the  removal  and  concealment  ot 
spirits,  where  defendant  pleaded  that 
the  spirits  had  been  removed  from  the 
designated  place  of  deposit  to  an  ad- 
joining smoke  room,  with  purpose  of 
preventing  waste  from  leakage,  and 
not  with  the  intent  of  defrauding  the 
government,  the  jury  are  justified  in 
acquittj^ng,  if  they  find  that  the  act  of 
removal  was  not  willful,  in  the  sense 
not  only  of  voluntary,  but  also  with  a 
bad  purpose.  U.  S.  v.  Smith  (D.  O. 
1886)  27  Fed.  854. 

This  section  makes  it  unlawful  to  re- 
move any  spirits  on  which  the  tax  has 
not  been  paid  except  from  a  registered 
distillery  to  the  designated  place  of 
deposit,  and  applies  as  well  to  removals 
from  an  illicit,  as  from  a  registered, 
distillery.  U.  S.  v.  Thompson  (D.  O. 
1911)  189  Fed.  838. 

Larceny  of  spirits.— This  section, 
which  makes  it  indictable  to  remove 
distilled  spirits  from  a  government 
warehouse  before  the  lien  for  taxes 
is  satisfied,  has  no  application  to  the 
larceny  of  such  spirits,  and  the  latter 
offense  is  triable  in  the  state  courts. 
State  V.  Harmon  (1889)  104  N.  C. 
792,  10  S.  E.  474. 

Persons  ffabie.— If  an  officer  of  the 
United  States  in  violation  of  his  duty 
permits  removal  of  liquor  from  a  dis- 
tillery warehouse  without  payment  of 
the  tax,  he  subjects  himself  to  punish- 
ment, but  does  not  bind  the  government 
by  his  acts;  as  the  government  is  not 
responsible  for  the  laches  or  wrong- 
ful acts  of  its  officers.    Hart  y*  U.  S. 
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(1877)  96  U.  a  316,  318,  24  L.  Ed. 
479. 

Under  Act  July  13,  1866,  §  45,  a  per- 
son cannot  be  convicted  as  a  prindjiMl 
in  removing  spirits,  and  also  as  an 
aider  and  abettor  in  the  same  offense. 
U.  B.  T.  Blaisdell  (D.  C.  1869)  Fed. 
Cas.  No.  14,608. 

A  person  who,  with  unlawful  intent, 
designs  or  directs  the  removal  of  spirits 
on  which  the  tax  has  not  been  paid,  is 
equally  guilty  with  the  one  who  actual- 
ly carries  out  the  unlawful  object 
U.  S.  T.  Nunnemacher  (C.  G.  1876) 
Fed.  Gas.  No.  15,902. 

Conspiracy  to  romove  spirits.— An  in- 
dictment will  lie,  under  R.  S.  i  5440, 
post,  I  10201,  for  conspiracy  to  re- 
move distilled  spirits  on  which  the  tax 
had  not  been  paid,  in  violation  of  this 
section,  although  it  is  chi^rged  that  the 
purpose  of  the  conspiracy  was  accom* 
plished.  Scott  v.  U.  S.  (1908)  165  Fed. 
172,  91  G.  G.  A.  208,  affirming  judr 
ment  U.  S.  v.  Scott  (G.  G.  1905)  139 
Fed.  697. 

indiotmentw— An  indictment  under  this 
section  for  aiding  in  the  concealment 
of  distilled  spirits  on  which  the  tax 
had  not  been  paid,  and  which  had  been 
removed  to  a  place  other  than  the  dis- 
tillery warehouse  provided  by  law,  is 
sufficiently  certain  where  it  charges  the 
offense  substantially  in  the  language 
of  the  statute,  and  need  not  aver  that 
there  was  a  warehouse  provided  by  law 
where  such  spirits  should  have  been 
stored.  Pounds  v.  U.  S.  (1898)  18 
Sup.  Gt  729,  171  U.  S.  35,  43  L.  Ed 
62. 

An  indictment  which  charges  a  re- 
moval of  a  certain  quantity  of  "dis- 
tilled spirits"  on  which  the  tax  has  not 
been  paid  to  a  place  other  than  the  dis- 
tillery warehouse,  is  good.  U.  S.  ▼. 
Ulrici  (G.  G.  1875)  Fed.  Cas.  No.  16.- 
594;  Same  v.  Anthony  (G.  C.  1877) 
Fed.  Gas.  No.  14,460. 

An  indictment  under  this  section 
charging  defendant  with  aiding  in  the 
concealment  of  spirits  removed  from  a 
distillery,  contrary  to  law,  and  on  which 
the  tax  had  not  been  paid,  held  suffi- 
cient Rosenfeld  v.  U.  S.  (1912)  202 
Fed.  469, 120  G.  G.  A.  699. 

An  allegation  that  the  tax  on  certain 
spirits  "had  not  been  paid"  is  sufficient 
without  an  allegation  that  it  "was  still 
due  and  owing."  U.  S.  v.  Nunnemacher 
(C.  G.  1876)  Fed.  Gas.  No.  16,903. 

The  words  "in  execution  and  pursu- 
ance of"  are  equivalent  in  meaning  to 
the  words  "to  effect  the  object  of."   W. 

An  indictment  averring  the  removal 
of  spirits  on  which  the  tax  had  not 
been  paid  to  a  place  other  than  the 
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distillery  warehouse,  "and"  the  con- 
cealment thereof » is  not  bad  for  duplici- 
ty, under  this  section.    Id. 

On  indictment  for  removing  whisky 
from  a  distillery,  and  sending  it  to  an- 
other state  under  a  false  inspector's 
brand,  without  paying  the  tax,  the  court 
of  the  latter  state  has  jurisdiction, 
where  the  whisky  was  not  taken  from 
the  possession  of  the  railroad  company 
by  which  it  was  shipped,  before  arrivid 
at  its  destination.  U.  S.  v.  Sperry 
(D.  C.  1869)  Fed.  Cas.  No.  16,369. 

Under  this  section  which  makes  it 
an  offense  to  remove  any  distilled  spir- 
its on  which  the  tax  has  not  been  paid 
"to  a  place  other  than  the  distillery 
warehouse  provided  by  law,"  an  in- 
dictment states  an  offense  where  it 
charges  the  removal  by  defendant  of 
fruit  brandy  from  the  distillery  to  a 
place  other  than  "the  designated  place 
of  deposit  provided  by  law,"  since  un- 
der the  regulations  of  the  department, 
made  by  authority  of  law,  such  brandy 
is  not  required  to  be  removed  to  a  dis- 
tillery warehouse,  but  to  a  designated 
place  of  deposit  required  to  be  provid- 
ed by  the  distiller.  U.  S.  v.  Thomp- 
son (D.  C.  1911)  189  Fed.  838. 

Evidence.— On  the  trial  of  defendants, 
charged  with  a  violation  of  the  in- 
ternal revenue  laws,  the  instructions, 
rules,  and  regulations  prescribed  by  the 
Commissiouer  of  Internal  Revenue,  as 
authorized  by  statute,  are  admissible  in 
evidence  where  pertinent  to  the  issues. 
Sprinkle  V.  U.  S.  (1906)  141  Fed,  811, 
73  0.  a  A.  285. 

On  a  trial  for  the  fraudulent  removal 
of  distilled  spirits  from  the  distiller's 
bonded  warehouse  (Act  July  13,  1866,  § 
45),  it  need  not  be  shown  that  the 
warehouse  was  duly  designated  or  au- 
thorized. U.  S.  V.  Harries  (C.  C.  1869) 
Fed.  Cas.  No.  15,309. 

A  distiller's  bonded  warehouse  which 
the  law  requires  him  to  provide  is  a 
part  of  the  distiller's  premises,  and 
proof  of  the  unlawful  removal  of  spirits 
therefrom  sustains  the  averment  that 
the  removal  was  from  the  distillery. 
U.  S.  V.  Smith  (C.  C.  1869)  Fed.  Cas. 
No.  16,322. 

On  an  indictment  for  removing  dis- 
tilled spirits  on  which  the  tax  has  not 
been  paid,  that  the  removal  took  place 
at  the  precise  time  stated  need  not  be 
proved.  U.  S.  v.  Nunnemacher  (C.  C. 
1876)  Fed.  Cas.  No.  15,902. 

Under  a  count  for  removal  and  con- 
cealment, conviction  may  be  had  if  re- 
moval is  proved,  though  concealment  is 
not  shown.    Id. 

See,  also,  U.  S.  v.  Furlong  (D.  O. 
1860)  Fed.  Cas.  No.  15,17& 

—  In  prosecutions  under  other  stat- 
uteSd— On  the  trial  of  one  indicted  un- 
der this  section  for  the  removal  and 
concealment  of  distilled  spirits  on  which 
the  tax  had  not  been  paid,  testimony 
was  offered  that,  on  the  night  before 


the  whisky  was  removed,  accused  broke 
the  lock  of  the  warehouse  where  it  was 
stored.  Defendant  objected  on  the 
ground  that  he  had  been  indicted  under 
section  6006,  ante,  for  breaking  such 
lock,  and  at  the  last  term  of  the  court 
had  been  tried  thereon  and  acquitted. 
Held  that,  though  such  acquittal  could 
be  considered  by  the  jury  in  considering 
the  credibility  of  the  witnesses,  it  was 
not  ground  for  excluding  the  testimony. 
Pilcher  V.  U.  S.  (1902)  113  Fed.  248,  51 
C.  C.  A.  205. 

Evidence  that  employes  of  the  owner 
of  a  distillery  joined  and  participated 
with  him  in  removing  from  such  dis- 
tillery to  a  place  other  than  a  bonded 
warehouse  spirits  on  which  the  ioternal 
revenue  tax  had  not  been  paid,  in  viola- 
tion of  this  section,  under  circumstanc- 
es from  which  they  must  have  known 
the  illegal  nature  of  the  transactions,  is 
sufficient  to  sustain  an  indictment,  un- 
der section  10201,  post,  of  both  em- 
ployer and  employes,  for  conspiracy  to 
commit  an  offense  against  the  United 
States.  U.  S.  v.  Scott  (C.  C.  1905) 
139  Fed.  697,  judgment  affirmed  Scott 
V.  U.  S.  (1908)  165  Fed.  172,  91  C.  O. 
A.  206. 

Conviction  under  statute  as  bar  to 
prosecution  under  other  statute.— A 
conviction,  under  this  section  for  re- 
moving distilled  spirits  to  a  place  other 
than  a  distillery  warehouse,  or  conceal- 
ing them  there  contrary  to  law,  is  not  a 
bar  to  a  conviction  under  section  6021, 
ante,  for  illicit  distilling,  because  the 
same  are  different  offenses,  and  the 
question  of  being  twice  in  jeopardy, 
within  Const  Amend.  5,  does  not  arise. 
U.  S.  V.  Three  Copper  Stills  (D.  C. 
1890)  47  Fed.  495. 

Reoovery  for  spirits  frauduientfy  re- 
moved and  eold.»Where  one  permits 
distilled  spirits  to  be  removed  from  his 
distillery  and  sold  in  fraud  of  the  rev- 
enue laws,  he  cannot  recover  for  spirits 
thus  sold.  Curran  v.  Downs  (1879)  7 
Mo.  App.  329. 

Cited    without    definite    application. 

Whisky  Cases  (1878)  99  U.  S.  594,  25 
L.  Ed.  399;  Coffey  v.  U.  S.  (1886)  6 
Sup.  Ct.  437-439,  116  U.  S.  436.  29  L. 
Ed.  684;  Sprinkle  v.  Same  (1906)  150 
Fed.  56,  82  C.  C.  A.  1  (certiorari  de- 
nied Angle  V.  U.  S.  [1907]  27  Sup.  Ct 
789,  205  U.  S.  542,  51  L.  Ed.  922); 
Taney  v.  Penn  Nat.  Bank  of  Reading 
(1914)  34  Sup.  Ct  288,  289,  290,  232  U. 
S.  174,  58  L.  Ed.  558;  Tucker  v.  Grier 
(1908)  160  Fed.  611.  87  C.  C.  A.  513; 
Foster  v.  U.  S.  (1911)  188  Fed.  305, 
110  C.  C.  A.  283  (denied  [1911]  192 
Fed.  1022,  112  C.  C.  A.  665) :  I'attison 
V.  Dale  (1912)  196  Fed.  5, 115  C.  C.  A. 
639;  Tucker  v.  U.  S.  (1912)  196  Fed. 
260,  116  C.  C.  A.  62.  41  L.  R.  A.  (N. 
S.)  70;  Grier  v.  Tucker  (C.  C.  1907) 
150  Fed.  658;  U.  S.  v.  Olsen  (D.  O. 
1893)  57  Fed.  579,  583;  Same  v.  Gal- 
lant (D,  C.  1910)  177  Fed.  281. 
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§  6039.  (Act  March  3,  1877,  c.  114,  §  1.)  Special  bonded  wart- 
houses  for  grape  brandy. 
The  Commissioner  of  Internal  Revenue  shall  be,  and  hereby  is, 
authorized  in  his  discretion,  and  upon  the  execution  of  such  bonds 
as  he  may  prescribe,  to  establish  warehouses,  to  be  known  as 
special  bonded  warehouses,  not  exceeding  ten  in  numbers  in  any 
one  collection-district,  exclusively  for  the  storage  of  brandy  made 
from  grapes,  each  of  which  warehouses  shall  be  in  the  charge  of 
a  storekeeper,  to  be  appointed,  assigned,  transferred,  and  paid  in 
the  same  manner  that  storekeepers  for  distillery-warehouses  arc 
now  appointed,  assigned,  transferred,  and  paid.  Every  such  ware- 
house shall  be  under  the  control  of  the  collector  of  internal  rev- 
enue of  the  district  in  which  such  warehouse  is  located,  and  shall 
be  in  the  joint  custody  of  the  storekeeper  and  the  proprietor  there- 
of and  kept  securely  locked,  and  shall  at  no  time  be  unlocked  or 
opened  or  remain  open  except  in  the  presence  of  such  storekeeper 
or  other  person  who  may  be  designated  to  act  for  him,  as  provided 
in  the  case  of  distillery-warehouses.  And  such  warehouses  shall 
be  under  such  further  regulations  as  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
prescribe.     (19  Stat.  393.) 

This  Bection  and  the  ten  sections  next  following  were  an  act  entitled  •"!& 
act  relating  to  the  production  of  fruit  brandy,  and  to  panish  frauds  connected 
with  the  same.'* 

The  provisions  of  this  act  were  made  applicable  to  brandy  distilled  from  ap- 
ples or  peaches  or  other  fruit,  the  brandy  distilled  from  which  was  not  required 
to  be  deposited  in  a  distillery  warehouse,  by  Act  Oct.  18,  1888,  c.  1194,  post, 
16050. 

Notes  of  Deoisioiu 

Effect  as  repealing  ether  statate^—  thereto,  their  deposit  and  withdrawal. 
Section  5993,  ante,  punishing  distillers  etc.,  and  Act  Oct  18,  1888  (section 
who  defraud  or  attempt  to  defraud  the  0050,  post),  extending  the  proyisions 
United  States  of  the  tax  on  spirits  dis-  of  the  act  of  March  3,  1877,  to  dis- 
tilled by  them  is  not  repealed  by  this  tillers  of  all  fruit  brandies.  U.  S.  ▼. 
and  foUowing  sections,  providing  for  Ridenour  (D.  0.  1902)  119  Fed.  41L 
the  establishment  of  a  bonded  ware-  Cited  without  definite  appficatiei, 
house  exclusively  for  the  storage  of  U.  S.  v.  Ridenonr  (D.  O.  1902)  119 
grape  brandy,  removal  of  such  spirits  Fed.  411,  412,  414,  415. 

§  6040.  (Act  March  3,  1877,  c.  114,  §  2.)  Payment  of  Ux  on  grape 
brandy ;  removal  to  special  bonded  warehouse. 
Every  distiller  of  brandy  from  grapes,  upon  rendering  his  month- 
ly return  of  materials  used  and  spirits  produced  by  him,  shall  im- 
mediately pay  the  tax  upon  such  spirits,  or  may,  after  they  have 
been  properly  gauged,  marked,  and  branded,  under  regulations 
to  be  prescribed  by  the  Commissioner  of  Internal  Revenue  and 
approved  by  the  Secretary  of  the  Treasury,  and  also  stamped 
as  hereinafter  provided,  cause  them  to  be  removed  in  bond  from  the 
place  of  manufacture  to  a  special  bonded  warehouse,  under  such 
regulations,  and  after  making  such  entries,  and  executing  and  fil- 
ing with  the  collector  of  the  district  in  which  such  spirits  were  manu- 
factured such  bonds  and  bills  of  lading,  and  giving  such  other  ad- 
ditional security  as  may  be  prescribed  by  the  Commissioner  of  In- 
ternal Revenue  and  approved  by  the  Secretary  of  the  Treasury.  (^^ 
Stat.  393.) 

Assessments  were  not  to  be  charged  against  a  distiller  of  fruit  braJ^^  ^^' 
failing  to  maintain  the  required  capacity,  in  the  absence  of  notification  ^7  ^ 
Commissioner  to  the  distiller  within  six  months  of  such  failure,  by  Act  Mardi 
1, 1879,  c.  125.  §  6,  as  amended  by  Act  May  28,  1880,  c.  108,  |  8,  post,  §  ^\ 
The  amount  of  the  tax  was  fixed  by  Act  Aug.  27,  1894,  c.  349,  §  48,   t^^  ' 


§  6041.  (Act  March  3,  1877,  c.  114,  §  3.)    Special  stamp  on  removal 
to  special  bonded  warehouse. 
All  brandy  intended  for  deposit  in  a  special  bonded  warebo^^^' 
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before  being  removed  from  the  distillery,  shall  have  affixed  to  each 
package  an  engraved  stamp  indicative  of  such  intention,  to  be  pro- 
vided and  furnished  to  the  several  collectors  as  in  the  case  of  other 
stamps,  and  to  be  charged  to  them  and  accounted  for  in  the  same 
manner;  and  for  the  expense  attending,  providing,  and  affixing 
such  stamps  ten  cents  for  each  stamp  shall  be  paid  the  collector 
on  making  the  entry  for  such  transportation.    (19  Stat.  393.) 

Provisions  for  the  drawing;  off  of  spirits  into  packages,  for  the  gauging,  mark- 
ing, and  stamping  the  packns^cs,  and  for  the  allowance  of  five  cents  for  the  ex- 
pense of  providing  and  affixing  stamps  to  wooden  packages  containing  two  or 
more  metallic  cans,  were  made  in  R.  S.  |  3287,  as  amended  by  Act  March  1, 
1879,  c.  125,  §  5,  by  Act  May  28,  1880,  c.  108,  |  6,  Act  Feb.  21,  1899,  c.  177, 
and  by  Act  March  2,  1911,  c.  119,  incorporated  into  that  section,  ante,  §  6028. 

§  6042.  (Act  March  3,  1877,  c.  114,  §  4.)     Deposit  in  warehouse; 
bond. 

Any  brandy  made  from  grapes  removed  in  bond  according  to 
law  may,  upon  its  arrival  at  a  special  bonded  warehouse,  be  de- 
posited therein  upon  making  such  entries,  filing  such  bonds  and 
other  securities,  and  under  such  regulations  as  shall  be  prescribed 
by  the  Commissioner  of  Internal  Revenue  with  the  approval  of 
the  Secretary  of  the  Treasury.  It  shall  be  one  of  the  conditions 
of  the  warehousing-bond  covering  such  spirits  that  the  principal 
named  in  said  bond  shall  pay  the  tax  on  the  spirits  as  specified  in 
the  entry,  or  cause  the»same  to  be  paid  within  three  years  from 
the  date  of  the  original  gauging  of  the  same,  and  before  withdraw- 
al, except  as  hereinafter  provided.    (19  Stat.  393.) 

The  provisions  of  the  last  sentence  of, this  section  were  superseded  by  the  pro- 
visions requiring  that  bonds  for  deposit  of  spirits  in  special  bonded  warehouses 
be  conditioned  for  the  payment  of  the  tax  before  removal,  and  within  eight 
years  from  the  date  of  the  original  gauge,  made  by  Act  Aug.  27,  1894,  c.  S49,  § 
49,  ante,  §  6035. 

Provisions  for  bonds  on  deposit  of  spirits  in  distillery  warehouses  were  made 
by  B.  S.  I  3293,  as  amended  by  Act  March  1,  1879,  c.  125,  i  5,  and  by  Act 
May  28,  1880,  c.  108,  §  4,  incorporated  into  that  section,  ante,  §  6034. 

§  6043.  (Act  March  3,  1877,  €•  114,  §  5.)  Withdrawal  from  ware- 
house for  transfer  or  exportation;  entry;  bond. 
Any  brandy  made  from  grapes  may  be  withdrawn  once  and  no 
more  from  one  special  bonded  warehouse  for  transportation  to 
another  special  bonded  warehouse;  and  such  brandy  shall,  on 
its  arrival  at  the  second  special  bonded  warehouse,  be  immediately 
entered  therein,  from  which  warehouse  it  shall  be  withdrawn  only 
on  payment  of  the  tax  or  for  immediate  exportation.  In  case 
the  brandy  withdrawn  is  intended  for  deposit  in  another  spe- 
cial bonded  warehouse,  an  additional  stamp,  indicative  of  such  in- 
tention, shall  be  affixed  to  each  package  withdrawn,  as  in  the  case 
of  brandy  withdrawn  from  a  distillery  intended  to  be  so  deposited. 
And  in  case  the  brandy  is  intended  for  exportation,  an  engraved 
.  stamp  indicative  of  such  intention,  shall  be  affixed  to  each  package 
so  removed,  as  in  the  case  of  spirits  withdrawn  from  a  distillery 
bonded  warehouse  for  exportation,  under  the  provisions  of  section 
thirty-three  hundred  and  thirty,  Revised  Statutes :  all  the  provisions 
of  which  section  not  inconsistent  with  this  act  are  hereby  made 
applicable  to  such  withdVawals.  And  all  withdrawals  authorized  by 
law  of  grape-brandy  from  any  special  bonded  warehouse  shall  be 
upon  making  such  withdrawal  entries,  and  under  such  regulations, 
and  unless  the  withdrawal  is  upon  payment  of  tax,  upon  the  execu- 
tion of  such  bonds  and  bills  of  lading  as  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
may  prescribe.  Export  bonds  given  under  the  provisions  of  this 
act  shall  be  canceled  upon  the  production  of  such  certificates  of  land- 
ing as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
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the  Secretary  of  the  Treasury,  may  prescribe,  or  upon  proof  of  loss 
at  sea  satisfactory  to  the  Commissioner  of  Internal  Revenue.  And 
the  provisions  of  existing  law  relative  to  an  allowance  of  loss  by 
casual  [i]ty  in  a  distillery  bonded  warehouse  are  hereby  made  ap- 
plicable to  brandy  stored  in  special  bonded  warehouses,  in  accord- 
ance with  the  provisions  of  this  act.    (19  Stat.  394.) 

Provisions  authorizing  an  allowance  for  leakage  upon  the  withdrawal  of 
spirits  from  special  bonded  warehouses  were  made  by  Act  May  28,  1880,  c 
108,  I  17,  21  Stat.  149,  which  were  superseded  by  provisions  authorizing  an  al- 
lowance for  loss  upon  a  regauging  of  spirits  In  bond  in  special  bonded  ware- 
houses, made  by  Act  Aug.  27,  1894,  c  349,  §  50,  Act  March  3, 1890,  c  435.  and 
Act  Jan.  13,  1903.  c.  134,  post,  ||  6051-6063. 
R.  S.  §  3330,  mentioned  in  this  section,  is  set  forth  post,  {  6125. 
Provision  for  withdrawal  of  wine  spirits  for  fortification  of  wines  is  made 
by  Act  Sept.  8,  1916,  c.  463,  post,  §  6114.  j 

§  6044.  (Act  March  3,  1877,  c.  114,  §  6.)     Exportation  of  grape 

brandy. 
The  provisions  of  existing  law  in  regard  to  the  exportation  of 
distilled  spirits  are  hereby  extended  so  as  to  permit  the  exporta- 
tion from  special  bonded  warehouses  of  grape  brandy  free  of  tax 
in  any  original  cask  containing  not  less  than  twenty  gallons,  and 
for  the  exportation  .of  grape  brandy  upon  which  all  taxes  have  \ 

been  paid,  with  the  privilege  of  drawback  in  quantities  of  not  less 
than  one  hundred  gallons,  and  in  the  distillers'  original  cask,  con- 
taining not  less  than  twenty  nine  gallons  each.    (19  Stat.  394.)  j 

The  provisions  for  the  exportation  of  distilled  spirits  from  bonded  warehouses  ' 

without  payment  of  taxes  were  made  by  Rev.  St  §  3330,  post,  §  6125.  I 

See,  also,  {  6127a,  post.  \ 

§  6045.  (Act  March  3,  1877,  c.  114,  §  7.)     Discontinuance  of  ware-  I 

house  and  transfer  of  merchandise.  I 

Whenever,   in   the   opinion   of  the   Commissioner  of   Internal  i 

Revenue,  any  special  bonded  warehouse  is  unsafe  or  unfit  for  use,  I 

or  the  merchandize  therein  is  liable  to  loss  or  great  wastage,  he 
may  discontinue  such  warehouse,  and  require  the  merchandize 
therein  to  be  transferred  to  such  other  warehouse  as  he  may  des- 
ignate, and  within  such  time  as  he  may  prescribe;  and  all  the 
provisions  of  section  thirty  two  hundred  and  seventy  two  of  the 
Revised  Statutes  of  the  United  States,  relating  to  transfers  of  spirits 
from  warehouses,  including  those  imposing  penalties,  are  hereby 
made  applicable  to  transfers  from  special  bonded  warehouses.  (19 
Stat.  394.) 

A  similar  provision  authorizing  the  discontinuance  of  a  distillery  or  other 
warehouse  was  made  by  B.  S.  §  3272,  ante,  §  6011,  and  a  similar  proyisioo  aa- 
thorizing  the  discontinuance  of  a  distillery  warehouse  or  general  bonded  ware- 
house was  made  by  Act  Aug.  27,  1804,  c.  349,  S  57,  ante,  §  6012. 

§  6046.  (Act  March  3,  1877,  c.  114,  §  8.)  Removal  of  grape  brandy  ^ 
without  compliance  with  act ;  assessment  and  collection  of  tax. 
The  tax  upon  any  brandy  distilled  from  grapes,  removed 
from  the  place  where  it  was  distilled,  and  in  respect  of  which 
any  requirement  of  this  act  is  not  complied  with,  shall  at  any  time 
when  knowledge  of  such  fact  is  obtained  by  the  Commissioner  of 
Internal  Revenue,  be  assessed  by  him  upon  the  distiller  of  the  same, 
and  returned  to  the  collector,  who  shall  immediately  demand  pay- 
ment of  such  tax,  and,  upon  the  neglect  or  refusal  of  payment  by  the 
distiller,  shall  proceed  to  collect  the  same  by  distraint.  But  this 
provision  shall  not  exclude  any  other  remedy  or  proceeding  pro* 
vided  by  law.    (19  Stat.  394.) 

§  6047.  (Act  March  3,  1877,  c.  114,  §  9.)     Time  for  payment  of  tax 
on  grape  brandy;  forfeitures. 

Nothing    in    this    act    shall    be    construed    as    extending  the 
time  in  which  the  tax  on  brandy  made  from  grapes  ^all  be  paid 
(7100) 
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beyond  three  years  from  the  day  on  which  the  taxable  quantity  is 
ascertained  by  the  ganger ;  and  all  brandy  made  from  grapes,  found 
elsewhere  than  in  a  distillery  or  special  bonded  warehouse,  not  hav- 
ing been  removed  therefrom  according  to  law,  and  all  brandy  on 
which  the  tax  has  not  been  paid  within  three  years  of  the  date 
of  the  original  gauging  shall  be  forfeited  to  the  United  States.  (19 
Stat.  394.) 

The  provision  of  this  section  limiting  the  time  for  the  payment  of  the  tax  to 

three  years  superseded  by  provisions  limiting  the  time  to  eight  years,  made  by 

Act  Aug.  27,  1894,  c.  349,  §  48,  ante,  i  5986. 

§  6048.  (Act  March  3,  1877,  c.  114,  §  10.)  Rules  and  regulations. 
The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  make  all  needful  rules  and  regula- 
tions for  carrying  into  effect  the  provisions  of  this  act,  and  such 
regulations  when  made  shall  have  all  the  force  and  effect  of  law. 
(19  Stat.  395.) 

§  6049.  (Act  March  3,  1877,  c.  114,  §  11.)  Failure  to  comply  with 
provisions  for  deposit  in  special  warehouse,  etc.,  punishable. 
In  case  any  grape  brandy  removed  from  the  distillery  for  de- 
posit in  a  special  warehouse,  shall  fail  to  be  deposited  in  such 
warehouse  within  ten  days  thereafter,  or  within  the  time  specified 
in  any  bond  given  on  such  removal,  or  if  any  grape-brandy  de- 
posited in  any  special  warehouse  shall  be  taken  therefrom  for  de- 
posit in  another  warehouse,  or  for  export,  or  otherwise,  without 
full  compliance  with  the  provisions  of  this  act,  and  with  the  require- 
ments of  any  regulations  made  thereunder,  and  with  the  terms  of 
any  bond  given  on  such  removal,' .then  any  person  who  shall  be 
guilty  of  such  failure,  and  any  person  who  shall  in  any  manner  vio- 
late any  provisions  of  this  act,  or  of  the  regulations  made  in  pur- 
suance thereof,  shall  be  subject,  on  conviction  to  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five  thousand  dollars,  and 
to  imprisonment  for  not  less  than  three  months  nor  more  than  three 
years,  for  every  such  failure  or  violation ;  and  the  spirits  as  to  which 
such  failure  or  violation  shall  take  place  shall  be  forfeited  to  the 
United  States.     (19  Stat.  395.) 

A  similar  proyision  applicable  to  deposits  of  spirits  in  general  bonded  ware- 
houses and  the  removal  of  the  same  therefrom  was  made  by  Act  Ang.  27,  1894, 
c.  349,  §  59,  post,  i  6065. 

§  6050.  (Act  Oct.  18,  1888,  c.  1194.)  Special  bonded  warehouse 
provisions  extended  to  fruit  brandy. 
The  provisions  of  an  act  entitled  "An  act  relating  to  the  pro- 
duction of  fruit  brandy,  and  to  punish  frauds  connected  with  the 
same,"  approved  March  third,  eighteen  hundred  and  seventy-seven, 
be  extended  and  made  applicable  to  brandy  distilled  from  apples 
or  peaches,  or  from  any  other  fruit  the  brandy  distilled  from  which 
is  not  now  required  or  hereafter  shall  not  be  required  to  be  de- 
posited in  a  distillery  warehouse:  Provided,  That  each  of  the  ware- 
houses established  under  said  act,  or  which  may  hereafter  be  es- 
tablished, shall  be  in  charge  either  of  a  storekeeper  or  of  a  store- 
keeper and  ganger,  at  the  discretion  of  the  Commissioner  of  Internal 
Revenue.    (25  Stat.  560.) 

This  was  an  act  entitled  "An  act  to  provide  for  warehousing  fruit  brandy." 
Act  March  3,  1887,  c.  114,  mentioned  in  this  section,  is  set  forth  ante,  H 
6089-6049. 

Notes  of  Deolaions 

Effect  as  repealing  ether  statute.—  storage  of  grape  brandy,  removal  of 

Section  5903,  ante,  punishing  distillers  such  spirits  thereto,  their  deposit  and 

who  defraud  or  attempt  to  defraud  the  withdrawal,  etc.    U.  S.  v.  Ridenour  (D. 

United  States  of  the  tax  on  spirits  dis-  o,  1902)  119  Fed.  411. 
tilled  by  them  is  not  repealed  by  this 

section  and  section  6039  et  seq.  ante,  Cited    wKheut    definite    application, 

providing  for   the  establishment  of  a  U.   S.  v.  Ridenour   (D.   G.  1902)   119 

bonded  warehouse  exdusively  for  the  Fed.  411,  412,  414,  416. 
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§  6051.  (Act  Aug.  27,  1894,  c.  349,  §  50.)  Regauging  at  ware- 
house ;  allowance  for  loss. 
The  distiller  of  any  distilled  spirits  deposited  in  any  distillery 
warehouse,  or  special-bonded  warehouse,  or  in  any  general-bonded 
warehouse  established  under  the  provisions  of  this  Act  may, 
prior  to  the  expiration  of  four  years  from  the  date  of  original  gau^e 
as  to  fruit  brandy,  or  original  entry  as  to  all  other  spirits,  file 
with  the  collector  a  notice  giving  a  description  of  the  packages  con- 
taining the  spirits,  and  request  a  regauge  of  the  same,  and  thereupon 
the  collector  shall  direct  a  ganger  to  regauge  the  spirits,  and  to 
mark  upon  each  such  package  the  number  of  gauge  or  wine  gallons 
and  proof  gallons  therein  contained.  If  upon  such  regauging  it 
shall  appear  that  there  has  been  a  loss  of  distilled  spirits  from  any 
cask  or  package,  without  the  fault  or  negligence  of  the  distiller  there- 
of, taxes  shall  be  collected  only  on  the  quantity  of  distilled  spirits 
contained  in  such  cask  or  package  at  the  time  of  the  withdrawal 
thereof  from  the  distillery  warehouse  or  other  bonded  warehouse: 
Provided,  however,  That  the  allowance  which  shall  be  made  for  such 
loss  of  spirits  as  aforesaid  shall  not  exceed  one  proof  gallon  for  two 
months  or  part  thereof ;  one  and  one-half  gallons  for  three  and  four 
months;  two  gallons  for  five  and  six  months;  two  and  one-half 
gallons  for  seven  and  eight  months ;  three  gallons  for  nine  and  ten 
months;  three  and  one-half  gallons  for  eleven  and  twelve  months; 
four  gallons  for  thirteen,  fourteen,  and  fifteen  months;  four  and 
one-half  gallons  for  sixteen,  seventeen,  and  eighteen  months;  five 
gallons  for  nineteen,  twenty,  and  twenty-one  months ;  five  and  one- 
half  gallons  for  twenty-two,  twenty-three,  and  twenty-four  months; 
six  gallons  for  twenty-five,  twenty-six,  and  twenty-seven  months; 
six  and  one-half  gallons  for  twenty-eight,  twenty-nine,  and  thirty 
months;  seven  gallons  for  thirty-one,  thirty-two,  and  thirty-three 
months;  seven  and  one-half  gallons  for  thirty-four,  thirty-five,  and 
thirty-six  months ;  eight  gallons  for  thirty-seven,  thirty-eight,  thirty- 
nine,  and  forty  months;  eight  and  one-half  gallons  for  forty-one, 
forty-two,  forty-three,  and  forty-four  months ;  nine  gallons  for  forty- 
five,  forty-six,  forty-seven,  and  forty-eight  months;  and  no  further 
allowance  shall  be  made :  And  provided  further.  That  in  case  such 
spirits  shall  remain  in  warehouse  after  the  same  have  been  regauged, 
the  packages  containing  the  spirits  shall,  at  the  time  of  withdrawal 
from  warehouse  and  at  such  other  times  as  the  Commissioner  of 
Internal  Revenue  may  direct,  be  again  regauged  or  inspected;  and 
if  found  to  contain  a  larger  quantity  than  shown  by  the  first  regauge, 
the  tax  shall  be  collected  and  paid  on  the  quantity  contained  in  each 
such  package  as  shown  by  the  original  gauge :  And  provided  fur- 
ther, That  taxes  shall  be  collected  on  the  quantity  contained  in  each 
cask  or  package  as  shown  by  the  original  gauge,  where  the  distiller 
does  not  request  a  regauge  before  the  expiration  of  four  years  from 
the  date  of  original  entry  or  gauge :  Provided  also.  That  the  fore- 
going allowance  of  loss  shall  apply  only  to  casks  or  packages  of  a 
capacity  of  forty  or  more  wine  gallons,  and  that  the  allowance  for 
loss  on  casks  or  packages  of  less  capacity  than  forty  gallons  shall 
not  exceed  one-half  the  amount  allowed  on  said  forty-gallon  cask 
or  package;  but  no  allowance  shall  be  made  on  casks  or  packages 
of  less  capacity  than  twenty  gallons :  And  provided  further,  That 
the  proof  of  such  distilled  spirits  shall  not  in  any  case  be  computed 
at  the  time  of  withdrawal  at  less  than  one  hundred  per  centum. 
(28  Stat.  564.) 

This  section  was  part  of  the  Wilson  Tariff  Act,  cited  above. 

A  further  maximum  allowance  for  loss  was  authorized,  and  the  time  o>  ^ 

allowance  was  extended  to  seven  years,  by  Act  March  3,  1899,  c.  4S5t  P^^ 

|§  6052,  6053. 
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This  section  and  Act  March  3,  1899,  c.  435,  saperseded  the  provisions  re- 
quiring a  regauge  of  spirits  withdrawn  from  a  distillery  warehouse  or  special 
bonded  warehouse,  and  authorizing  an  allowance  for  loss,  made  by  Act  May 
28,  1880,  c.  108.  §  17,  21  Stat.  149. 

The  allowance  for  loss  as  to  distilled  spirits  deposited  in  warehouse  prior  to 
Jan.  1,  1899,  by  Act  March  3,  1899,  c.  436,  under  the  conditions  and  limita- 
tions of  this  section,  was  extended  to  all  distilled  spirits  in  internal  revenue 
bonded  warehouses,  or  afterwards  produced  and  deposited  therein,  by  Act 
Jan.  13,  1903,  c.  134  post,  §  6054. 

Notes  of  Deolaiona 

Functions  of  commissioner  and  ool-  lag  of  taxes  erroneously  or  unlawfully 

lectors  and  finality  of  decision^— When  assessed  or  collected.     Corning  &  Co. 

the  commissioner  of  internal  revenue  v.  U.  S.  (1899)  34  Ct  CL  271. 

regards  a  loss  from  warping  of  barrels  _           ,                        ,  .^    a      .  . 

as  excessive,  he  has  authority,  under  Regaufllng  as  Prerequisite  to  cliUm.— 

Act  May  28,  1880,  |  4,  to  order  the  Under  Act  May  28,  1880  (21  Stat  145), 

withdrawal    of    the    spirits    from    the  Providing  for  the  payment  of  taxes  on 

warehouse  before  the  three  years  of  spirits  in  bonded  warehouses,  regaug- 

the  bond  have  expired,  and  to  require  "^^f,  as  required  by  section  17,  is  an  im- 

payment   of   the   tax   on   the   quantity  Portant  step  in  determining  how  much 

originally  entered,  without  making  any  ^^^^  ^7  leakage  or   evaporation   there 

allowance  under  section  17  of  said  act  ^^^^  ^««'»»  ^^^  ^^a*  ?^e  ^^  shall  be; 

for  the  loss,  even  though  it  occurred  ^^^  *"  ^he  prereqmsite  to  any  claim, 

without  the  fraud  or  negligence  of  the  ^f ^Sl^^  ^  ^^'  '^'  ^'  ^-  ^^^^^  ^^  ^*- 

owner.     Crystal  Spring  Distillery  Co,  ^^'  271. 

laK^'^'i^^^^  ^n^o •  iQo*i ^   at  ^i, i'         Allowanoe  for  leakage-No  allowance 
m,   affirming   (C   C.   1891)    47   Fed.      j^  ^^de  by  Act  June  30,  1864  (13  Stat 

®^'  ...  -  ^,  223),  for  leakage  of  spirituous  liquors 
The  functions  of  the  commissioner  ^j^yg  g^Q^ed  in  bonded  warehouses, 
and  the  collectors  of  internal  revenue  (i883)  17  Op.  Atty.  Gen.  500. 
are  judicial,  and  his  decision  final,  un- 
der Act  May  28,  1880  (21  Stat.  145)  §  Cited  without  definite  application, 
17,  providing  for  the  payment  of  taxes  Taney  v.  Penn  Nat  Bank  of  Reading 
on  spirits  in  bonded  warehouses,  and  (1914)  34  Sup.  Gt  288,  289,  232  U.  S. 
for  regauging  the  same,  and  for  refund-  174,  58  L.  Ed.  558. 

§  6052.  (Act  March  3,  1899,  c.  435,  §  1.)     Allowance  for  loss  of 

spirits  in  warehouse. 
Under  the  conditions  and  limitations  imposed  by  section  fifty 
of  the  Act  of  August  twenty-eighth,  eighteen  hundred  and  ninety- 
four,  entitled  "An  act  to  reduce  taxation,  to  provide  revenue  for 
the  support  of  the  Government,  and  for  other  purposes,"  al- 
lowance for  loss  shall  be  made  as  to  all  distilled  spirits  pro- 
duced and  originally  gauged  for  deposit  prior  to  January  first, 
eighteen  hundred  and  ninety-nine,  and  which  lawfully  remain  in  «ny 
internal-revenue  bonded  warehouse,  after  the  expiration  of  the  period 
of  forty-eight  months  from  the  date  of  original  gauge:  Provided, 
however.  That  the  allowance  for  loss  herein  authorized  shall  not  ex- 
ceed nine  and  one-half  gallons  for  forty-nine,  fifty,  fifty-one,  and  fifty- 
two  months ;  ten  gallons  for  fifty-three,  fifty-four,  fifty-five,  and  fifty- 
six  months ;  ten  and  one-half  gallons  for  fifty-seven,  fifty-eight,  fifty- 
nine,  and  sixty  months ;  eleven  gallons  for  sixty-one,  sixty-two,  sixty- 
three,  and  sixty-four  months;  eleven  and  one-half  gallons  for  sixty- 
five,  sixty-six,  sixty-seven,  and  sixty-eight  months;  twelve  gallons 
for  sixty-nine,  seventy,  seventy-one,  and  seventy-two  months ;  twelve 
and  one-half  gallons  for  seventy-three,  seventy-four,  seventy-five,  and 
seventy-six  months ;  thirteen  gallons  for  seventy-seven,  seventy-eight, 
seventy-nine,  and  eighty  months;  and  thirteen  and  one-half  gallons 
for  eighty-one,  eighty-two,  eighty-three,  and  eighty-four  months,  and 
no  further  allowance  shall  be  made.    (30  Stat.  1349.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  to 
amend  the  internal  revenue  laws  relating  to  distilled  spirits,  and  for  other  pur- 
poses." 

Act  Aug.  27,  1894,  c.  849,  |  50,  mentioned  in  this  section,  is  set  forth  ante, 
i  6051. 

This  act  and  Act  Aug.  27,  1894.  c.  849,  §  60,  superseded  Act  May  28,  1880, 
•    c.  108,  I  17,  21  Stat.  149.    See  note  to  said  section  60,  ante,  {  6051. 

The  allowance  for  loss  authorized  by  this  section  was  extended  to  all  dia- 
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tilled  spirits  in  internal  revenue  bonded  warehonses,  or  afterwards  produced  and 
deposited  therein,  by  Act  Jan.  13,  1908,  c.  134,  post,  §  0054. 

Allowance  for  loss  of  wine  while  on  storage  is  provided  for  by  Act  Sept 
8.  1916,  c.  463,  §  402(h),  post,  §  6114e. 

Notes  of  Deoiaions 

See  notes  under  the  preceding  sec- 
tion. 

§  6053.  (Act  March  3,  1899,  c.  435,  §  2.)     Regauging. 

The  allowance  for  loss  herein  provided  shall  be  ascertained 
by  regauge  on  request  of  distiller  before  the  expiration  of  eighty- 
four  months  from  date  of  original  gauge,  and  shall  apply  to  spirits 
remaining  in  any  internal-revenue  bonded  warehouse  which  shall 
have  been  regauged  heretofore  under  the  provisions  of  section 
fifty  of  the  said  Act  of  August  twenty-eighth,  eighteen  hundred  and 
ninety-four:  Provided,  That  for  the  regauge  of  spirits  originally 
gauged  for  deposit  on  or  before  the  first  day  of  March,  eighteen  hun- 
dred and  ninety-two,  the  request  of  the  distiller  for  a  regauge  under 
the  provisions  of  this  Act  may  be  made  at  any  time  before  the  first 
day  of  May,  eighteen  hundred  and  ninety-nine.    (30  Stat.  1350.) 

Act  Aug.  27,  1894,  c.  349,  {  50,  mentioned  in  this  section,  limiting  the  time 
for  regauging  to  four  years  from  the  date  of  original  gauge  as  to  fruit  brandy  in 
special  bonded  warehouses,  and  to  four  years  from  the  date  of  the  original  entry 
as  to  all  other  spirits  in  distillery  warehouses  or  general  bonded  warehoosei,  ii 
set  forth  ante,  |  6051. 

Notes  of  Deelsions 
See  notes  under  §  6051,  ante. 

§  6054.  (Act  Jan.  13,  1903,  c.  134.)  Allowance  for  loss  of  spirits 
deposited  in  warehouse  extended. 
All  distilled  spirits  now  in  internal-revenue  bonded  warehouses 
or  which  may  hereafter  be  produced  and  deposited  in  such  ware- 
houses shall  be  entitled  to  the  same  allowance  for  loss  from  leak- 
age or  evaporation  which  now  exists  in  favor  of  distilled  spirits 
produced,  gauged,  and  so  deposited  prior  to  January  first,  eighteen 
hundred  and  ninety-nine,  and  subject  to  the  same  conditions  and 
limitations.    (32  Stat.  770.) 

This  was  an  act  to  amend  the  internal  revenue  laws. 

The  allowance  for  loss  of  spirits  deposited  in  warehouse  prior  to  Jan.  1, 1899, 
mentioned  in  this  section  as  existing,  was  authorized  by  Act  March  8, 1S89,  & 
4^,  I  1,  ante,  |  6062. 

§  6055.  (Act  Dec.  20,  1879,  c.  1,  §  1.)  Allowance  for  leakage  or 
loss  on  withdrawal  of  spirits  from  distillery  wardiouse  for  ex- 
portation. 
Where  spirits  are  withdrawn  from  distillery  warehouses  for  ex- 
portation according  to  law,  it  shall  be  lawful,  under  such  rules  and 
regulations  and  limitations  as  shall  be  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  for  an  allowance  to  be  made  for  leakage  or  loss  by 
any  unavoidable  accident,  and  without  any  fraud  or  negligence  of 
the  distiller,  owner,  exporter,  carrier,  or  their  agents  or  employees, 
occurring  during  transportation  from  a  distillery  warehouse  to  the 
port  of  export ;  nor  shall  any  assessment  be  collected  for  such  loss 
or  leakage  where  the  same  has  not  been  paid  on  distilled  spirits 
exported  since  the  first  day  of  May,  eighteen  hundred  and  seventy- 
eight.    (21  Stat.  59.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  an* 
thorizing  an  allowance  for  loss  by  leakage  or  casualty  of  spirits  withdr|iwo 
from  distillery  warehouses  for  exportation." 

§  6056.  (Act  Dec.  20,  1879»  c  1,  §  2.)     Tax  on  lost  spirits  covered 
by  insurance  not  to  be  remitted. 
Where  the  spirits  provided  for  in  the  preceding  section  are  cov« 
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ered  by  a  valid  claim  of  insurance  in  excess  of  the  market  value 
thereof,  exclusive  of  the  tax,  the  tax  upon  such  spirits  shall  not  be 
remitted  to  the  extent  of  such  excessive  insurance.    (21  Stat.  59.) 

Provisions  of  similar  nature  relating  to  tax  on  spirits  accidentally  destroyed 
were  made  by  R.  S.  §  3223,  ante,  S  5046. 

§  6057.  (Act  May  28,  1880,  c.  108,  §  15.)     Allowance  for  leakage  or 
loss  on  withdrawal  of  spirits  from  distillery  warehouse  to  man- 
ufacturing warehouse. 
Where  spirits  are  withdrawn   from   distillery   warehouses   for 
transfer  to  manufacturing  warehouses,  under  the  provisions  of  this 
act,  it  shall  be  lawful,. under  such  rules  and  regulations  and  limita- 
tions as  shall  be  prescribed  by  the  Commissioner  of  Internal  Rev- 
enue, with  the  approval  of  the  Secretary  of  the  Treasury,  for  an 
allowance  to  be  made  for  leakage  or  loss  by  any  unavoidable  ac- 
cident, and  without  any  fraud  or  negligence  of  the  distiller,  owner, 
exporter,  carrier,   or  their  agents  or  employees,  occurring  during 
transportation  from  a  distillery  warehouse  to  a  manufacturing  ware- 
house.   (21  Stat.  148.) 

This  section  was  part  of  an  act  entitled  *'An  act  to  amend  the  laws  in  relation 
to  internal  revenue." 

Cited  without  definite  application,  (1914)  34  Sup.  Gt.  288,  289,  232  U.  & 
Taney  y.  Penn  Nat.  Bank  of  Beading      174,  58  L.  Ed.  558. 

§  6058,  (Act  Aug.  27,  1894,  c.  349,  §  51.)  General  bonded  ware- 
houses. 
The  Commissioner  of  Internal  Revenue  shall  be,  and  is 
hereby,  authorized,  in  his  discretion  and  upon  the  execution  of 
such  bond  as  he  may  prescribe,  to  establish  one  or  more  ware- 
houses, not  exceeding  ten  in  number  in  any  one  collection  district, 
to  be  known  and  designated  as  general  bonded  warehouses,  and  to 
be  used  exclusively  for  the  storage  of  spirits  distilled  from  materials 
other  than  fruit,  each  of  which  warehouses  shall  be  in  the  charge 
of  a  storekeeper  or  storekeeper  and  gauger  to  be  appointed,  assigned, 
transferred,  and  paid  in  the  same  manner  as  such  officers  for  dis- 
tillery warehouses  are  now  appointed,  assigned,  transferred,  and  paid. 
Every  such  warehouse  shall  be  under  the  control  of  the  collector  of 
internal  revenue  of  the  district  in  which  such  warehouse  is  located, 
and  shall  be  in  the  joint  custody  of  the  storekeeper  and  proprietor 
thereof,  and  kept  securely  locked,  and  shall  at  no  time  be  unlocked 
or  opened  or  remain  open  except  in  the  presence  of  such  store- 
keeper or  other  person  who  may  be  designated  to  act  for  him,  as 
provided  in  the  case  of  distillery  warehouses ;  and  such  warehouses 
shall  be  under  such  further  regulations  as  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
may  prescribe.    (28  Stat.  564.) 

This  section  and  the  eight  sections  next  following  were  part  of  the  Wilson 
Tariff  Act,  cited  above. 

Notes  of  Deoisions 

Operation  and  effect  of  etate  diepen-  en  a  lien  on  the  property  therefor,  is 
eary  laww— The  dispensary  law  of  South  within  the  powers  of  the  state,  despite 
Carolina  of  1893  is  ineffective  and  in-  the  facts  that  there  is  no  specific  pro- 
operative  as  against  distilled  liquors  vision  giving  the  proprietor  who  pays 
held  in  a  United  States  bonded  ware-  the  taxes  a  right  to  recover  interest 
house  under  the  control  of  the  collec-  thereon,  that,  under  federal  legislation, 
tor  of  internal  revenue.  (1804)  21  Op.  distilled  spirits  may  be  left  in  a  ware- 
Atty.  Gen.  73.  house  for  several  years,  and  that  for 

Local  taxation  of  iiquor8.-The  taxa-  spi"t8  so  in  bond  negotiable  warehouse 

tion   of   Uquors  in  bonded  warehouses  ^^<^V,^^l  ^""^  mS^^   o^tf'       nl^^Sio^ 

within  the%tate.  provided  for  by  Laws  l\r,^^.f^^^  ^VJ\  ^Z  ^m    ^  ^' 

Md.  1892,  c.  704,  as  amended  by  Laws  ^19,  193  U.  S.  10,  48  L.  Ed.  596. 

1900,    c.    320,   under   which   the   pro-  Liability  of  proprietor  for  negligence, 

prietors  of  such  warehouses  were  re-  — See,  also,  notes  under  §  6109,  post 

quired  to  pay  the  taxes,  and  were  giv-  In  an  action  against  the  proprietor 
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of  a  bonded  warehouse  for  negligence  spirits  may  be  stored  therein,  but  the 
resulting  in  the  destruction  of  property  regulations  and  restrictions  of  the  m- 
in trusted  to  his  care,  the  rules  and  ternal  revenue'  laws  apply  to  these 
regulations  of  the  treasury  department  warehouses,  and  in  the  case  of  a  gen- 
pertinent  to  the  case  were  inadmissi-  eral  bonded  warehouse  the  proprietor 
ble  in  evidence,  though  proper  for  the  is  a  bailee  and  physical  delivery  of 
court's  consideration.  Macklin  y.  Fra-  property  in  the  warehouse  is  not  nec- 
zier  (1872)  72  E^y.  (0  Bush)  3.  essary  to  validate  a  sale  or  a  pledge. 

A    government    storekeeper    and    a  In  re  Miller  Pure  Rye  Distilling  Co. 

bonded  warehouseman,  being  of  equal  (D.  G.   1910)    176   Fed.   606,  affirmed 

authority   in   opening   and   closing   the  Taney  v.  Penn  Nat  Bank  of  Reading 

warehouse,  the  latter  is  bound  to  ezer-  (1911)  187  Fed.  689,  109  O.  G.  A.  437. 

cise  reasonable  diligence  in  seeing  that  cited     wKhout    deflnlte    applieatisi. 

no   conabustible   matter   18   left  in   the  Taney  v.  Penn  Nat  Bank  of  Reading 

house  in  a  condition  hkely  to  become  ^5)14)  34  g       ^t  288,  289,  232  U.  8. 

Ignited,  and  his  habihty  is  not  affected  yj.    j^  l.  Ed.  558;    Greenbrier  Dis- 

by  any  carelessness  of  the  storekeeper  ^jj^*^  ^o.  v.  Johnson  (1898)  88  Fed. 

in  that  regard.    Id.  ^gg  ggg  32  o.  C.  A.  74;  In  re  Rohrer 

Proprietor  of  warehouse  as  baffee^—  (D.  G.  1911)   186  Fed.  997,  reversed 

General  warehouses  not  connected  with  Pattison  v.  Dale    (1912)    196  Fed.  5, 

a    distillery    may    be    established    and  115  G.  G.  A.  639. 

§  6059.  (Act  Aug.  27,  1894,  c.  349,  §  52.)     Removal  of  spirits  to 
general  bonded  warehouses. 

Any  distilled  spirits  made  from  materials  other  than  fruit, 
and  lawfully  deposited  in  a  distillery  warehouse,  may,  upon  ap- 
plication of  the  distiller  thereof,  be  removed  from  such  distillery 
warehouse  to  any  general  bonded  warehouse  established  under  the 
provisions  of  the  preceding  section ;  and  the  removal  of  said  spirits 
to  said  general  bonded  warehouse  shall  be  under  such  regulations, 
and  after  making  such  entries  and  executing  and  filing  with  the  col- 
lector of  the  district  in  which  the  spirits  were  manufactured,  such 
bonds  and  bills  of  lading,  and  the  giving  of  such  other  additional 
security,  as  may  be  prescribed  by  the  Commissioner  of  Internal 
Revenue  and  approved  by  the  Secretary  of  the  Treasury.  (28  Stat. 
565.) 

Provisions  for  the  deposit  of  fruit  brandy  in  special  bonded  warehouses  were 
made  by  Act  March  3,  1877,  c.  114,  set  forth  ante,  |§  6039-6049. 

Cited  withoat  definite  application,  174,  68  L.  Ed.  558;  Greenbrier  Dis- 
Taney  v.  Penn  Nat  Bank  of  Reading  dllery  Go.  ▼.  Johnson  (1898)  88  Fed. 
(1914)  34  Sup.  Gt.  288,  289,  232  U.  S.      638,  639,  641,  32  G.  G.  A.  74. 

§  6060.  (Act  Aug.  27,  1894,  c.  349,  §  53.)     Stamp  on  removal  to 
general  bonded  warehouse. 

All  spirits  intended  for  deposit  in  a  general  bonded  warehouse, 
before  being  removed  from  the  distillery  warehouse,  shall  have  af- 
fixed to  each  package  an  engraved  stamp  indicative  of  such  inten- 
tion, to  be  provided  and  furnished  to  the  several  collectors  as  in 
the  case  of  other  stamps,  and  to  be  charged  to  them  and  accounted  for 
in  the  same  manner.    (28  Stat.  565.) 

Cited  without  deflnlte  application,  174,  58  L.  Ed.  558:  Greenbrier  Dis- 
Taney  v.  Penn  Nat.  Bank  of  Reading  tillery  Co.  v.  Johnson  (1898)  88  Fed. 
(1914)  34  Sup.  Ct.  288,  289,  232  U.  S.      638,  641,  32  O.  C.  A.  74. 

§  6061.  (Act  Aug.  27,  1894,  c.  349,  §  54.)     Warehousing  bonds. 

Any  spirits  removed  in  bond  as  aforesaid  may,  upon  its  arrival 
at  a  general  bonded  warehouse,  be  deposited  therein  upon  making 
such  entries,  filing  such  bonds  and  other  securities,  and  under 
such  regulations  as  shall  be  prescribed  by  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury. 
It  shall  be  one  of  the  conditions  of  the  warehousing  bond  covering 
such  spirits  that  the  principal  named  in  said  bond  shall  pay  the  tax 
on  the  spirits  as  specified  in  the  entry  or  cause  the  same  to  be  paid 
within  eight  years  from  the  date  of  the  original  entry  of  the  same  into 
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the  distillery  warehouse,  and  before  withdrawal,  exceipt  as  hereinafter 
provided.    (28  Stat.  565.) 

Cited  without  definite  application,  174,  58  L.  Ed.  658;  Greenbrier  Dis- 
Taney  v.  Penn  Nat.  Bank  of  Reading  tillery  Co.  v.  Johnson  (1898)  88  Fed. 
(1914)  34  Sup.  Ct.  288,  289,  232  U.  S.      638,  639,  641,  32  C.  C.  A.  74. 

§  6062,  (Act  Aug,  27,  1894,  c.  349,  §  55.)  Withdrawal  from  gen- 
eral bonded  warehouse. 
Any  spirits  may  be  withdrawn  once  and  no  more  from  one 
general  bonded  warehouse  for  transportation  to  another  general 
bonded  warehouse,  and  when  intended  to  be  so  withdrawn,  shall  have 
affixed  thereto  another  general  bonded  warehouse  stamp  indicative 
of  such  intention;  and  the  withdrawal  of  such  spirits,  and  their 
transfer  to  and  entry  into  such  general  bonded  warehouse  shall  be 
under  such  regulations  and  upon  the  filing  of  such  notices,  entries, 
bonds,  and  bills  of  lading  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may,  from  time 
to  time,  prescribe ;  and  the  bonds  covering  spirits  in  general  bonded 
warehouses  shall  be  given  by  distillers  of  the  spirits,  and  shall  be 
renewed  at  such  times  as  the  Commissioner  of  Internal  Revenue 
may,  by  regulations,  require.    (28  Stat.  565.) 

Notes  of  DeelBiona 

Removal    of    epirlts    onoe    removed  dred  and  Eight  Barrels  of  Spirits  (G. 

from    dietiller's   warehouee  to   general  G.  1867)  Fed.  Gas.  No.  15,114. 

bonded    warehousow— Spirits    once    re-  cited     without    definite    application, 

moved  from  the  distiller's  bonded  ware-  Taney  v.  Penn  Nat  Bank  of  Reading 

house  to  a  general  bonded  warehouse  (1914)  34  Sup.  Gt  288,  289,  232  U.  S. 

cannot  be   again   removed   to   another  174,  58  L*.  Ed.  558;   Greenbrier  Distill- 

bonded  warehouse.    IT.  S.  v.  Five  Hun-  ery    Co.   v.    Johnson    (1898)    88    Fed. 

638,  640,  641,  82  G.  C.  A.  74. 

§  6063.  (Act  Aug.  27,  1894,  c.  349,  §  56.)  Previous  provisions  ap- 
plicable to  spirits  deposited  in  general  bonded  warehouses. 
The  provisions  of  existing  law  in  regard  to  the  withdrawal  of 
distilled  spirits  from  warehouses  Cipon  payment  of  tax,  or  for  ex- 
portation, or  for  transfer  to  a  manufacturing  warehouse,  and  as  to 
the  gauging,  marking,  branding,  and  stamping  of  the  spirits  upon 
such  withdrawals,  and  in  regard  to  withdrawals  for  the  use  of 
the  United  States  or  scientific  institutions  or  colleges  of  learning, 
including  the  provisions  for  allowance  for  loss  by  accidental  fire  or 
other  unavoidable  accident,  are  hereby  extended  and  made  applicable 
to  spirits  deposited  in  general  bonded  warehouses  under  this  Act.  (28 
Stat.  565.) 

Section  57  of  the  Wilson  Tariff  Act  is  set  forth  ante,  §  6012. 

Notes  of  Deolsions 

Allowanee  for  loes  by  Are  or  other  house.      Greenbrier    Distillery    Go.    v. 

accident^Under  this  section  the  pro-  Johnson  (1898)  88  Fed.  638.  32  G.  G. 

visions   for  allowance  for  loss  by  fire  A.  74. 

or  other  unavoidable  accident  do  not  cited     without    definite    application, 

extend  to  the  case  of  such  a  loss  while  Taney  v.  Penn  Nat  Bank  of  Reading 

spirits  are  in  transit  from  a  distillery  (1914)  34  Sup.  Gt.  288,  289,  232  U.  S. 

warehouse  to  a  general  bonded  ware-  174,  58  L.  Ed.  558. 

§  6064.  (Act  Aug.  27,  1894,  c.  349,  §  58.)  Tax  on  spirits  removed 
from  distillery  warehouse  to  general  bonded  warehouse  with- 
out compliance  with  requirements  of  act;   excessive  loss. 

The  tax  upon  any  distilled  spirits  removed  from  a  distillery  ware- 
house for  deposit  in  a  general  bonded  warehouse,  and  in  respect 
of  which  any  requirement  of  this  Act  is  not  complied  with,  shall,  at  any 
time  when  knowledge  of  such  fact  is  obtained  by  the  Commissioner 
of  Internal  Revenue,  be  assessed  by  him  upon  the  distiller  of  the  same, 
and  returned  to  the  collector,  who  shall  immediately  demand  payment 
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of  such  tax,  and  upon  the  neglect  of  payment  by  the  distiller 
proceed  to  collect  the  same  by  distraint.  But  this  provision  shall 
not  exclude  any  other  remedy  or  proceeding  provided  by  law  to  en- 
force the  payment  of  the  tax.  If  it  shall  appear  at  any  time  that 
there  has  been  a  loss  of  distilled  spirits  from  any  cask  or  package 
deposited  in  a  general  bonded  warehouse  or  special  bonded  ware- 
house, other  than  the  loss  provided  for  in  section  thirty-two  hun- 
dred and  twenty-one  of  the  Revised  Statutes  of  the  United  States, 
which,  in  the  opinion  of  the  Commissioner  of  Internal  Revenue,  is 
excessive,  he  may  instruct  the  collector  of  the  district  in  which  the 
loss  has  occurred  to  require  the  withdrawal  from  warehouse  of  such 
cask  or  package  of  distilled  spirits  and  to  collect  the  tax  accrued 
upon  the  original  quantity  of  distilled  spirits  entered  into  the  ware- 
house in  such  cask  or  package,  less  only  the  allowance  for  loss  pro- 
vided by  law.  If  the  said  tax  is  not  paid  on  demand  the  collector 
shall  report  the  amount  due,  as  shown  by  the  original  gauge,  upon 
his  next  monthly  list,  and  it  shall  be  assessed  and  collected  as  other 
taxes  are  assessed  and  collected.    (28  Stat.  566.) 

Notes  of  DeolsioiiJi 

Allowance    for    leakage.~No    allow-  Cited    without    definite    appllcatfoi, 

ance  is  made  by  Act  June  30,  1864  (13  Taney  ▼.  Penn  Nat  Bank  of  Reading 

Stat   223),   for   leakage   of   spirituous  (1914)  34  Sup.  Ct  288,  289,  232  U.  S. 

Gquors   while   stored  in  bonded   ware-  174,  58  L,  Ed.  558. 
houses.     (1883)  17  Op.  Atty.  Qen.  5(X). 

§  6065:  (Act  Aug.  27,  1894,  c.  349,  §  59.)  Failure  to  deposit  in 
general  bonded  warehouse  in  time,  or  removal  therefrom  with-' 
out  compliance  with  requirements  of  act;  punishment;  forfei- 
tures. 
In  case  any  distilled  spirits  removed  from  a  distillery  warehouse 
for  deposit  in  a  general  bonded  warehouse  shall  fail  to  be  depos- 
ited in  such  general  bonded  warehouse  within  ten  days  after  such 
removal,  or  within  the  time  specified  in  any  bond  given  on  such 
removal,  or  if  any  distilled  spirits  deposited  in  any  general  bonded 
warehouse  shall  be  taken  therefrom,  for  export  or  otherwise,  with- 
out full  compliance  with  the  provisions  of  this  Act,  and  with  the  re- 
quirements of  any  regulations  made  thereunder,  and  with  the  terms 
of  any  bond  given  on  such  removal,  or  if  any  distilled  spirits  which 
have  been  deposited  in  a  general  bonded  warehouse  shall  be  found 
elsewhere,  not  having  been  removed  therefrom  according  to  law, 
any  person  who  shall  be  guilty  of  such  failure,  or  any  person  who 
shall  in  any  manner  violate  any  provision  of  the  next  preceding  eleven 
sections  of  this  Act,  shall  be  subject,  on  conviction,  to  a  fine  of  not 
less  than  one  hundred  dollars  nor  more  than  five  thousand  dollars, 
or  to  imprisonment  for  not  less  than  three  months  nor  more  than 
three  years  for  every  such  failure  or  violation ;  and  the  spirits  as  to 
which  such  failure  or  violation,  or  unlawful  removal  shall  take  place 
shall  be  forfeited  to  the  United  States.    (28  Stat.  566.) 

Similar  provisions  applicable  to  fruit  brandy  were  made  by  Act  March  3, 
1877,  c.  114,  §  11,  ante,  §  6049. 

Cited    without    definite    application,       (1914)  34  Sup.  Gt.  288,  289,  232  U.  S. 
Taney  ▼.  Penn  Nat  Bank  of  Beading      174,  58  L.  Ed.  558. 

§  6066.  (R.  S.  §  3297.)  Alcohol  withdrawn  for  scientific  purposes. 
The  Secretary  of  the  Treasury  is  authorized  to  grant  permits  to 
any  incorporated  or  chartered  scientific  institution  or  college  of 
learning  to  withdraw  alcohol  in  specified  quantities  from  bond  with- 
out payment  of  the  internal-revenue  tax  on  the  same,  or  on  the 
spirits  from  which  the  alcohol  has  been  distilled,  for  the  sole  purpose 
of  preserving  specimens  of  anatomy,  physiology,  or  natural  history 
belonging  to  such  institution,  or  for  use  in  its  chemical  laboratory: 
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Provided,  That  application  for  permits  shall  be  made  by  the  presi- 
dent or  curator  of  such  institution,  who  shall  file  a  bond  for  double 
the  amount  of  the  tax  on  the  alcohol  to  be  withdrawn,  with  two 
good  and  sufKcient  sureties,  to  be  approved  by  the  Commissioner  of 
Internal  Revenue,  and  conditioned  that  the  whole  quantity  of  alcohol 
so  withdrawn  from  bond  shall  be  used  for  the  purposes  above  speci- 
fied, and  for  no  other,  and  that  the  said  president  or  curator  shall 
comply  with  such  other  requirements  and  regulations  as.  the  Secre- 
tary of  the  Treasury  may  prescribe.  And  if  any  alcohol  so  obtained 
is  used  by  any  officer,  as  aforesaid,  of  such  institution  for  any  pur- 
poses other  than  that  above  specified,  then  the  said  officer  or  sure- 
ties shall  pay  the  tax  on  the  whole  amount  of  alcohol  withdrawn 
from  bond,  together  with  a  like  amount  as  a  penalty  in  addition 
thereto. 

Act  Feb.  21,  1878,  c.  173,  17  Stat.  468. 

The  priyileges  of  this  nection  were  extended  to  unincorporated  institutions  of 
learning  by  Act  May  8,  1878,  c.  88»  as  amended  by  Act  July  8,  1916,  c.  236, 
89  Stat.,  post,  §  6067. 

The  withdrawal  of  spirits  free  of  tax  for  the  manufacture  of  medicines,  etc., 
in  manufacturing  bonded  warehouses,  was  authorized  by  Act  March  1,  1879,  c. 
125,  S  20,  as  amended  by  Act  May  28,  1880,  c.  108,  i  14,  post,  f  6068. 

The  withdrawal  of  distilled  spirits  free  of  tax  for  making  sorghum  sugar 
was  authorized  by  Act  March  3,  1891,  c.  544,  §  1,  post,  §  6069. 

The  bottling  of  spirits  in  bond  was  authorized  by  Act  March  3,  1897,  c.  379, 
post,  H  6070-6077. 

The  bottling  of  gin  in  bond  is  authorized  by  Act  Sept  8,  1916,  c.  463,  § 
405,  post,  §  6070a. 

The  withdrawal,  free  of  tax,  of  domestic  alcohol  when  mixed  with  denatur- 
ing material  was  provided  for  by  Act  June  7,  1906,  c.  3047,  and  Act  March  2, 
1907.  c.  2571,  post,  |§  6132-6136. 

The  manufacture  of  alcohol,  free  of  tax,  for  dcnaturization  only,  was  pro- 
vided for  by  the  Underwood  TarifiE  Act  of  Oct.  3,  1913,  c.  16,  §  IV,  N,  subsec. 
2,  post,  {  6137. 

The  Commissioner  of  Internal  Revenue  was  authorized  to  remit  taxes  on 
alcohol  withdrawn  for  scientific  institutions  or  colleges  in  accordance  with  this 
section  and  Act  May  3,  1878,  c.  88,  post,  §  6067,  and  erroneously  used,  by  Act 
June  4, 1912,  c.  150,  87  Stat  122,  which  is  omitted  as  temporary. 

Notes  of  Deoisioiui 

Meaning    of    the    term    ''alcohol."—         Opinions   of  January  11,   1908,   and 

The   term  "alcohol,"   as   used   in  this  March  25, 1908  (26  Op.  Atty.  Gen.  476, 

section,  and  in  section  1  of  the^act  of  542),   dealt  with   the  meaning  of  the 

June  7,  1906  (section  6132,  post)    em-  ^^^^  ^^^^  ^^^   ^^  ^^  ^^ 

braces   the   various   grades   of   alcohol  ^  1  ^        *      u       j.  . 

as  reclassified  in  Internal  Revenue  Oir-  }""  «?<^"'«  regulations  for  brandmg  spir- 

cular  No.  723,  and  referred  to  therein  ^^  ^  conformity   with   the   intent   of 

a^    pure,    neutral,    or   cologne    spirits,  *^*^t  act,  and  have  no  application  to  the 

and  as  commercial  alcohol.     (1909)  27  above  section.     Id. 
Op.  Atty.  Gen.  226. 

§  6067.  (Act  May  3,  1878,  c.  88,  as  amended,  Act  July  8,  1916,  c. 
236.)  Withdrawal  of  alcohol  for  scientific  purposes  by  unin- 
corporated institutions. 

That  the  Secretary  of  the  Treasury  is  authorized  to  grant  per- 
mits, as  provided  for  in  section  thirty-two  hundred  and  ninety-seven 
of  the  Revised  Statutes  of  the  United  States,  for  the  withdrawal  of 
alcohol  from  bond,  free  of  tax  to  any  scientific  university  or  college 
of  learning  created  and  constituted  as  such  by  any  State  or  Terri- 
tory under  its  laws,  though  not  incorporated  or  chartered,  and  to 
any  hospital  maintained  by  endowment  or  otherwise,  and  not  coa- 
ducted  for  profit,  upon  the  same  terms  and  subject  to  the  same 
restrictions  and  penalties  already  provided  by  said  section  thirty- 
two  hundred  and  ninety-seven:  Provided,  however,  That  alcohol 
so  obtained  by  hospitals  may  be  used  in  surgical  operations  and, 
except  as  a  beverage,  in  the  treatment  of  patients,  under  such  regu- 
lations as  the  Secretary  of  the  Treasury  may  prescribe:  And  pro- 
vided further.  That  the  bond  required  by  said  section  thirty-two 
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hundred  and  ninety-seven  may  be  executed  by  an  officer  of  such 
hospital  or  institution  or  by  any  otfier  person  for  it,  and  on  its  be- 
half, with  two  good  and  sufficient  sureties,  upon  like  conditions,  and 
to  be  approved  as  by  said  section  is  provided.  (20  Stat  48.  39  Stat 
354.) 

The  act  amended  read  as  follows: 

*'The  Secretary  of  the  Treasury,  be  and  is  hereby  authorised  to  grant  per- 
mits, as  provided  for  in  section  thirty-two.  hundred  and  ninety-seven  of  the 
Revised  Statutes  of  the  United  States  passed  at  the  first  session  of  the 
Forty-third  Congress,  to  any  scientific  university,  or  college  of  learning  creat- 
ed and  constituted  such  by  any  State  or  Territory  under  its  laws,  though  not 
incorporated  or  chartered,  upon  the  same  terms  and  subject  to  the  same 
restrictions  and  penalties,  already  provided  by  said  section  thirty-two  hun- 
dred and  ninety-seven:  Provided  further,  That  the  bond  required  thereby  may 
be  executed  by  any  officer  of  such  university  or  college,  or  by  any  other  per- 
son for  it,  and  on  its  behalf,  with  two  good  and  sufficient  sureties,  upon  like 
conditions,  and  to  be  approved  as  by  said  section  is  provided." 
R.  S.  {  3297,  mentioned  in  this  secUon,  is  set  forth  ante,  S  6066. 

§  6068.  (Act  March  1,  1879,  c.  125,  §  20,  as  amended,  Act  May  28, 
1880,  c.  108,  §  14.)     Withdrawal  of  spirits  for  medicinal  prep- 
arations, etc.,  manufactured  in  bonded  warehouse  for  export 
Under  such  regulations  and  requirements  as  to  stamps,  bonds, 
and  other  security  as  shall  be  prescribed  by  the  Commissioner  of 
Internal  Revenue,  any  manufacturer  of  medicines,  preparations,  com- 
positions, perfumeries,  cosmetics,  cordials,  and  other  liquors,  for  ex- 
port, manufacturing  the  same  in  a  duly  constituted  manufacturing 
warehouse,  shall  be  authorized  to  withdraw,  in  original  packages, 
from  any  distillery  warehouse,  so  much  distilled  spirits  as  he  may 
require  for  the  said  purpose,  without  the  payment  of  the  internal- 
revenue  tax  thereon.     (20  Stat.  351.    21  Stat.  148.) 

This  section,  as  originally  enacted,  in  Act  March  1,  1879,  c.  125,  8  20,  cited 
above,  was  amended  by  substituting  for  the  words  "perfumery,  medicines  or 
preparations,"  after  the  words  "manufacturer  of,"  the  words  ''medicines,  prep- 
arations, compositions,  perfumeries,  cosmetics,  cordials,  and  other  liquors,**  and 
by  substituting  for  the  word  "alcohol,"  the  words  "distilled  spirits,"  making  the 
section  read  as  set  forth  here,  by  Act  May  28,  1880,  c.  108,  §  14,  cited  above. 

Provisions  of  existing  law  in  regard  to  withdrawal  of  distilled  spirits  from 
warehouses  for  exportation,  etc.,  were  extended  and  made  applicable  to  spirits 
deposited  in  general  bonded  warehouses  by  Act  Aug.  27,  1894,  c.  349,  8  56, 
ante,  §  6063. 

The  articles  intended  for  exportation  were  required  to  be  manufactured  in 
bonded  warehouses  by  R.  S.  §  3433,  post,  f  6339. 

Notes  of  Deoisions 

Exportation  and  reimportation  of  iiq-  ternal  revenue  or  customs  duties,  and 

uor.— A  lot  of  rum  which  had  been  man-  which  liquors  had  been  exported  tbere- 

ufactured    within    the    United    States  from)   were  imported  into  New  York 

from  imported  molasses  was  exported  and  assessed  with  the  duty  prescribed 

December  3,  1883,  and  drawback  there-  by  the  statute  (Schedule  H)  as  foreign 

on  allowed,  and  reimported  October  20,  liquors.     Advised  that,  the  liquors  be- 

1884.    Held  to  be  dutiable  under  section  ing  of  the  manufacture  of  tiie  United 

2500,  R.  S.,  and  not  under  the  act  of  States  and  once  exported,  R.  S.  8  2500, 

March  3,  1883  (22  Stat  488),  further-  aflFords  the  rule  under  which  to  levy  da- 

more,  that  the  importers  are  entitled  to  ties  thereon.     (1889)  19  Op.  Atty.  Gen. 

remove  the  same  under  section  3433,  R.  243. 

S.     (1884)  18  Op.  Atty.  Gen.  82.  That  section  does  not  contemplate  the 

The  word  "imported,**  in  section  3433,  levying  of  different  rates  of  duty  on  the 

R.  S.,  is  used  generally,  and  includes  several   different  ingredients  of  which 

"reimported.**    Id.  an  article  may  be  composed;   it  is  tbe 

In  February  and  March,  1886,  certain  product  that  is  to  be  taxed,  not  its  con- 
liquors  (which  had  been  manufactured  stituent  ingredients.  Id. 
in  the  United  States,  in  a  bonded  man- 
ufacturing warehouse  under  R.  S.  §  Cited  without  definite  applleatlei, 
3433,  out  of  both  domestic  and  imported  Taney  v.  Penn  Nat  Bank  of  Reading 
spirits  that  were  removed  to  such  ware-  (1914)  34  Sup.  Ct.  288,  289,  232  U.  S. 
house  without  payment  of  either  the  in-  174,  58  L.  Ed.  558. 

§  6069.  (Act  March  3,  1891,  c.  544,  §  1.)     Withdrawal  of  spirits 
from  distillery  warehouses  for  making  sorghum  sugar. 
Any  manufacturer  of  sugar  from  sorghum  may  remove  from 
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distillery  warehouses  to  factories  used  solely  for  the  manufacture 
of  such  sugar  from  sorghum  distilled  spirits  in  bond  free  of  tax, 
to  be  used  solely  in  such  manufacture  of  sugar  from  sorghum; 
that  all  distilled  spirits  removed  as  herein  authorized  shall  be 
of  an  alcoholic  strength  of  not  less  than  one  hundred  and  sixty 
per  centum  proof,  and  may  be  removed,  stored,  and  used  in  the 
manufacture  of  sugar  from  sorghum,  and  when  so  used  may  be 
recovered  by  redistillation  in  the  sugar  factory  of  such  sugar  manu- 
facturer under  such  bonds,  rules,  and  regulations  for  the  protection 
of  the  revenue  and  the  jaccomplishment  of  the  purposes  herein  ex- 
pressed as  the  Commissioner  of  Internal  Revenue  with  the  approval 
of  the  Secretary  of  the  Treasury  may  prescribe.  Any  person  who 
removes  or  uses  distilled  spirits  in  violation  of  this  provision,  as  the 
regulations  issued  pursuant  thereof,  shall,  on  conviction  thereof,  be 
fined  not  less  than  one  thousand  dollars  nor  more  than  five  thousand 
dollars  for  each  offense,  and  the  spirits  and  the  premises  on  which 
such  spirits  are  used  shall  be  forfeited  to  the  United  States.  (26 
Stat.  lOSO.) 

This  was  a  provision  following  an  appropriation  for  experiments  in  the  manu- 
facture of  sugar  from  com,  beets,  and  sorghum  in  the  act  making  appropriations 
for  the  Department  of  Agriculture  for  the  fiscal  year  1892,  dted  above. 

§  6070.  (Act  March  3,  1897,  c.  379,  §  1.)     Bottling  of  spirits  in 
bond. 

Whenever  any  distilled  spirits  deposited  in  the  warehouse  of  a 
distillery  having  a  surveyed  daily  capacity  of  not  less  than  twenty 
bushels  of  grain,  which  capacity  or  not  less  than  twenty  bush- 
els thereof  is  commonly  used  by  the  distiller,  have  been  duly 
entered  for  withdrawal  upon  payment  of  tax,  or  for  export  in  bond, 
and  have  been  gauged  and  the  required  marks,  brands,  and  tax- 
paid  stamps  or  export  stamps,  as  the  case  may  be,  have  been  af- 
fixed to  the  package  or  packages  containing  the  same,  the  distiller 
or  owner  of  said  distilled  spirits,  if  he  has  declared  his  purpose  so 
to  do  in  the  entry  for  withdrawal,  which  entry  for  bottling  purposes 
may  be  made  by  the  owner  as  well  as  the  distiller,  may  remove  such 
spirits  to  a  separate  portion  of  said  warehouse  which  shall  be  set 
apart  and  used  exclusively  for  that  purpose,  and  there,  under  the 
supervision  of  a  United  States  storekeeper,  or  storekeeper  and  gang- 
er, in  charge  of  such  warehouse,  may  immediately  draw  off  such 
spirits,  bottle,  pack,  and  case  the  same:  Provided,  That  for  con- 
venience in  such  process  any  number  of  packages  of  spirits  of  the 
same  kind,  differing  only  in  proof,  but  produced  at  the  same  dis- 
tillery by  the  same  distiller,  may  be  mingled  together  in  a  cistern 
provided  for  that  purpose,  but  nothing  herein  shall  authorize  or  per- 
mit any  mingling  of  different  products,  or  of  the  same  products  of 
different  distilling  seasons,  or  the  addition  or  the  subtraction  of  any 
substance  or  material  or  the  application  of  any  method  or  process 
to  alter  or  change  in  any  way  the  original  condition  or  character  of 
the  product  except  as  herein  authorized;  nor  shall  there  be  at  the 
same  time  in  the  bottling  room  of  any  bonded  warehouse  any  spirits 
entered  for  withdrawal  upon  payment  of  the  tax  and  any  spirits 
entered  for  export :  Provided  also.  That  under  such  regulations  and 
limitations  as  the  Commissioner  of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  may  prescribe,  the  pro- 
visions of  this  Act  may  be  made  to  apply  to  the  bottling  and  casing 
of  fruit  brandy  in  special  bonded  warehouses.  Every  bottle  when 
filled  shall  have  affixed  thereto  and  passing  over  the  mouth  of  the 
same  such  suitable  adhesive  engraved  strip  stamp  as  may  be  pre- 
scribed, as  hereinafter  provided,  and  shall  be  packed  into  cases  to 
contain  six  bottles  or  multii)les  thereof,  and  in  the  aggregate  not  less 
than  two  nor  more  than  five  gallons  in  each  case,  which  shall  be 
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immediately  removed  from  the  distillery  premises.  Each  of  such 
cases  shall  have  affixed  thereto  a  stamp  denoting  the  number  of 
gallons  therein  contained,  such  stamp  to  be  affixed  to  the  case  be- 
fore its  removal  from  the  warehouse,  And  such  stamps  shall  have  a 
cash  value  of  ten  cents  each,  and  shall  be  charged  at  that  rate  to 
the  collectors  to  whom  issued,  and  shall  be  paid  for  at  that  rate  by 
the  distiller  or  owner  using  the  same.  And  there  shall  be  plainly 
burned  on  the  side  of  each  case,  to  be  known  as  the  Government 
side,  the  proof  of  the  spirits,  the  registered  distillery  number,  the 
State  and  district  in  which  the  distillery  is  located,  the  real  name  of 
the  actual  bona  fide  distiller,  the  year  and  distilling  season,  whether 
spring  or  fall,  of  original  inspection  or  entry  into  bond,  and  the  date 
of  bottling,  and  the  same  wording  shall  be  placed  upon  the  adhesive 
engraved  strip  stamp  over  the  mouth  of  the  bottle.  It  being  under- 
stood that  the  spring  season  shall  include  the  months  from  January 
to  July,  and  the  fall  season  the  months  from  July  to  January.  And 
no  trade-marks  shall  be  put  upon  any  bottle  unless  the  real  name 
of  the  actual  bona  fide  distiller  shall  also  be  placed  conspicuously  on 
said  bottle.    (29  Stat.  626.) 

This  section  and  the  seven  sections  next  followinir  were  an  act  entitled, 
"An  act  to  allow  the  hottling  of  distilled  spirits  in  bond." 

Cited  without  deflnlte  application,  (1914)  34  Sup.  Ct  288,  289,  232  U.  & 
Taney  v.  Penn  Nat  Bank  of  Reading      174,  58  L.  Ed.  558. 

§  6070a.  (Act  Sept.  8,  1916,  c.  463,  §  405.)     Bottling  of  gin  in  bond 
for  export  without  payment  of  tax. 

That  distilled  spirits  known  commercially  as  gin  of  not  less  than 
eighty  per  centum  proof  may  at  any  time  within  eight  years  after 
entry  in  bond  at  any  distillery  be  bottled  in  bond  at  such  distil- 
lery for  export  without  the  payment  of  tax,  under  such  rules  and 
regulations  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  prescribe.  (39 
Stat.  788.) 

§  6071.  (Act  March  3,  1897,  c.  379,  §  2.)     Regulations  for  bottling 
of  spirits  in  bond. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  may,  by  regulations,  prescribe  the 
mode  of  separating  and  securing  the  additional  warehouse,  or  por- 
tion of  the  warehouse  hereinbefore  required  to  be  set  apart,  the 
manner  in  which  the  business  of  bottling  spirits  in  bond  shall  be 
carried  on,  the  notices,  bonds,  and  returns  to  be  given  and  accounts 
and  records  to  be  kept  by  the  persons  conducting  such  business,  the 
mode  and  time  of  inspection  of  such  spirits,  the  accounts  and  records 
to  be  kept  and  returns  made  by  the  Government  officers,  and  all 
such  other  matters  and  things,  as  in  his  discretion,  he  may  deem 
requisite  for  a  secure  and  orderly  supervision  of  said  business;  and 
he  may  also,  with  the  approval  of  the  Secretary  of  the  Treasury, 
prescribe  and  issue  the  stamps  required.  The  distiller  may,  in  the 
presence  of  the  United  States  storekeeper  or  storekeeper  and  gauger, 
remove  by  straining  through  cloth,  felt,  or  other  like  material  any 
charcoal,  sediment,  or  other  like  substance  found  therein,  and  may 
whenever  necessary  reduce  such  spirits  as  are  withdrawn  for  bottling 
purposes  by  the  addition  of  pure  water  only  to  one  hundred  per 
centum  proof  for  spirits  for  domestic  use,  or  to  not  less  than  eighty 
per  centum  proof  for  spirits  for  export  purposes,  under  such  rules 
and  regulations  as  may  be  prescribed  by  the  Commissioner  of  In- 
ternal Revenue  with  the  approval  of  the  Secretary  of  the  Treasury; 
and  no  spirits  shall  be  withdrawn  for  bottling  under  this  Act  until 
after  the  period  shall  have  expired  within  which  a  distiller  may  re- 
quest a  regauge  of  distilled  spirits  as  provided  in  section  fifty  of 
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the  Act  of  August  twenty-eighth,  eighteen  hundred  and  ninety-four. 
(29  Stat.  627.)    ' 

Act  Aog.  28,  1804,  {  50,  mentioned  in  this  section,  was  intended  to  refer  to 
Act  Aug.  27,  1894,  §  50,  set  forth  ante,  §  6051. 

Cited  without  definite  applloatlon,  (1914)  34  Sap.  Ct.  288,  289,  232  U.  S. 
Taney  v.  Penn  Nat  Bank  of  Reading      174,  58  L.  Ed.  55a 

§  6072.  (Act  March  3,  1897,  c.  379,  §  3.)     Inspection,  etc.,  of  spirits 
bottled  for  export ;  drawback. 

All  distilled  spirits  intended  for  export  under  the  provisions  of 
this  Act  shall  be  inspected,  bottled,  cased,  weighed,  marked,  la- 
beled, stamped,  or  sealed  in  such  manner  and  at  such  time  as  the 
Commissioner  of  Internal  Revenue  may  prescribe ;  and  the  said  Com- 
missioner, with  the  approval  of  the  Secretary  of. the  Treasury,  may 
provide  such  regulations  for  the  transportation,  entry,  reinspection, 
and  lading  of  such  spirits  for  export  as  may  from  time  to  time  be 
deemed  necessary;  and  all  provisions  of  existing  law  relating  to  the 
exportation  of  distilled  spirits  in  bond,  so  far  as  applicable,  and  all 
penalties  therein  imposed,  are  hereby  extended  and  made  applicable 
to  distilled  spirits  bottled  for  export  under  the  provisions  of  this  Act, 
but  no  drawbacks  shall  be  allowed  or  paid  upon  any  spirits  bottled 
under  this  Act.    (29  Stat.  627.) 

Cited  without  definite  application,  (1914)  34  Sap.  Ct.  288,  289,  232  U.  S. 
Taney  y.  Penn  Nat  Bank  of  Beading      174,  58  L.  Ed.  558. 

§  6073.  (Act  March  3,  1897,  C.  379,  §  4.)  Tax  on  deficiency  of  spir- 
its  bottled. 
Where,  upon  inspection  at  the  bonded  warehouse  in  which  the 
spirits  are  bottled  as  aforesaid,  the  quantity  so  bottled  and  cased 
for  export  is  less  than  the  quantity  actually  contained  in  the  dis- 
tiller's original  casks  or  packages  at  the  time  of  withdrawal  for  that 
purpose  the  tax  on  the  loss  or  deficiency  so  ascertained  shall  be  paid 
before  the  removal  of  the  spirits  from  such  warehouse,  and  the  tax 
so  paid  shall  be  receipted  and  accounted  for  by  the  collector  in  such 
manner  as  the  Commissioner  of  Internal  Revenue  may  prescribe.  (29 
Stat.  627.) 

Notes  of  Decisions 
See  notes  under  §  5908,  ante.  drawer  of  the  spirits,  as  well  as  by  suit 

Spirits  expcrted.-The  "tax  on  defi-  JPO^  ^^^  ^^^^^portation  bond.  (1879) 
dency"  in  the  quantity  of  distiUed  spir-  ^^  ^P-  ^^^^'  ^^^'  ^^ 
its  exported,  when  compared  with  the  Cited  without  definite  application, 
quantity  withdrawn  for  exportation  (see  Taney  v.  Penn  Nat.  Bank  of  Reading 
Acts  June  9,  1874,  c.  259,  and  March  (1914)  34  Sup.  Ct.  288,  289,  232  U.  S. 
1,  1879,  c.  125),  may  be  coUected  by  174,  58  L.  Ed.  558. 
distraint  upon  the  property  of  the  with- 

§  6074.  (Act  March  3,  1897,  c.  379,  §  5.)  Tax  on  spirits  entered 
for  export  if  case  opened,  or  marks,  etc.,  removed,  changed,  etc. 
Where,  upon  reinspection  at  the  port  of  entry,  any  case  containing 
or  purporting  to  contain  distilled  spirits  for  export  is  found  to  have 
been  opened  or  tampered  with,  or  where  any  mark,  brand,  stamp, 
label,  or  seal  placed  thereon  or  upon  any  bottle  contained  therein  has 
been  removed,  changed,  or  willfully  defaced,  or  where  upon  such  re- 
inspection any  loss  or  discrepancy  is  found  to  exist  as  to  the  con- 
tents of  any  case  so  entered  for  export,  the  tax  on  the  spirits  con- 
tained in  each  such  case  at  the  time  of  its  removal  from  warehouse 
shall  be  collected  and  paid.     (29  Stat.  627.) 

Cited  without  definite  application,  (1914)  34  Sup.  Ct.  288,  289,  232  U.  S. 
Taney  v.  Penn  Nat.  Bank  of  Reading      174,  58  L.  Ed.  558. 

§  6075.  (Act  March  3,  1897,  c.  379,  §  6.)     Reusing  stamp  or  bot- 
tle, and  other  violations  of  act,  punishable. 

Any  person  who  shall  reuse  any  stamp  provided  under  this  Act 
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after  the  same  shall  have  been  once  affixed  to  a  bottle  as  provided 
herein,  or  who  shall  reuse  a  bottle  for  the  purpose  of  containing 
distilled  spirits  which  has  once  been  filled  and  stamped  under  the 
provisions  of  this  Act  without  removing  and  destroying  the  stamp 
so  previously  affixed  to  such  bottle,  or  who  shall,  contrary  to 
the  provisions  of  this  Act  or  of  the  regulations  issued  thereunder 
remove  or  cause  to  be  removed  from  any  bonded  warehouse  any 
distilled  spirits  inspected  or  bottled  under  the  provisions  of  this  Act, 
or  who  shall  bottle  or  case  any  such  spirits  in  violation  of  this  Act 
or  of  any  regulation  issued  thereunder,  or  who  shall,  during  the 
transportation  and  before  the  exportation  of  any  such  spirits,  open 
or  cause  to  be  opened  any  case  or  bottle  containing  such  spirits,  or 
who  shall  willfully  remove,  change,  or  deface  any  stamp,  brand, 
label,  or  seal  affixed  to  any  such  case  or  to  any  bottle  contained 
therein,  shall  for  each  such  offense  be  fined  not  less  than  one  hun- 
dred nor  more  than  one  thousand  dollars,  and  be  imprisoned  not 
more  thaii  two  years,  in  the  discretion  of  the  court,  and  such  spirits 
shall  be  forfeited  to  the  United  States.    (29  Stat.  627.) 

Notes  of  Deoisioiui 

Reuse  of  bottles.— Where  accused  was  stamp,  is  the  act  of  the  seller's  bartend- 

one   of  three  persons,  each   of  whom  er,  or  agent,  acting  within  the  scope  of 

held  a  retail  liquor  dealer's  special  tax  his  employment    IT.  S.  v.  Guthrie  (D. 

stamp  for  a  saloon  in  which  government  C.  1909)  171  Fed.^  528. 

officers  found  a  bottle  which  had  been  The  criminality  inYolved  in  the  reuse 

refilled  with  spirits  without  destroying  of  a  bottle  containing  whisky  bottled  in 

the  internal  revenue  stamps  previously  bond,  without  removing  and  destrojin; 

affixed  thereto,  in  violation  of  this  sec-  the  stamps,  does  not  depend  on  its  be- 

tion,  but  there  was  no  evidence  that  the  ing  knowingly  and  willfully  done;   the 

bottle  was  refilled  by  accused,  or  by  his  offense  being  complete  if  the  bottle  ia 

procurement,  or  by  any  one  acting  for  reused  without  destroying  the  stamps, 

him,  he  could  not  be  convicted  of  vio-  Id. 
lating  the  statute.    Duff  v.  U.  S.  (1911) 

185  Fed.  101,  107  C.  G.  A.  319.  Cited     without    definite    application, 

A  seller  of  whisky  is  guilty  of  vio-  Taney  v.  Penn  Nat  Bank  of  Reading 

lating  this  section,  though  the  refilling  (1914)  34  Sup.  Ct.  288,  289,  232  U.  S. 

of  the  bottle,   without  destroying   the  174,  58  L.  Ed.  558. 

§  6076.  (Act  March  3,  1897,  c.  379,  §  7.)  Forging  stamps,  etc, 
punishable. 
Every  person  who,  with  intent  to  defraud,  falsely  makes,  forges, 
alters,  or  counterfeits  any  stamp  made  or  used  under  any  provision 
of  this  Act,  or  who  uses,  sells,  or  has  in  his  possession  any  such 
forged,  altered,  or  counterfeited  stamp,  or  any  plate  or  die  used  or 
which  may  be  used  in  the  manufacture  thereof,  or  who  shall  make, 
use,  sell,  or  have  in  his  possession  any  paper  in  imitation  of  the  paper 
used  in  the  manufacture  of  any  stamp  required  by  this  Act,  shall 
on  conviction  be  punished  by  a  fine  not  exceeding  one  thousand  dol- 
lars and  by  imprisonment  at  hard  labor  not  exceeding  five  years.  (29 
Stat.  628.) 

Cited     without    definite    application,      (1014)  34  Sup.  Gt  288,  289,  232  U.  S. 
Taney  v.  Penn  Nat.  Bank  of  Reading      174,  58  L.  Ed.  558. 

§  6077.  (Act  March  3,  1897,  c.  379,  §  8.)  Bottled  spirits  subject  to 
state  law. 
Nothing  in  this  Act  shall  be  construed  to  exempt  spirits  bottled  un- 
der the  provisions  of  this  Act  from  the' operation  of  chapter  seven 
hundred  and  twenty-eight  of  the  public  laws  of  the  Fifty-first  Con- 
gress, approved  August  eighth,  eighteen  hundred  and  ninety.  ^ 
Stat.  629.) 

Act  Aug.  8,  1890,  c.  728,  mentioned  in  this  section,  is  set  forth  post,  {  8738. 

Cited     without    deftnlte    applloation,      (1014)  34  Sup.  Ct  288,  289,  232  U.  S. 
Taney  v.  Penn  Nat.  Bank  of  Beading      174,  58  L.  Ed.  65a 
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§  6078.  (R.  S.  §  3298.)     Power  of  officers  to  deUin  packages  on 
suspicion. 

It  shall  be  lawful  for  any  internal-revenue  officer  to  detain  any 
cask  or  package  containing,  or  supposed  to  contain,  distilled  spirits, 
when  he  has  reason  to  believe  that  the  tax  imposed  by  law  upon  the 
same  has  not  been  paid,  or  that  the  same  is  being  removed  in  viola- 
tion of  law;  and  every  such  cask  or  package  may  be  held  by  him 
at  a  safe  place  until  it  shall  be  determined  whether  the  property  so 
detained  is  liable  by  law  to  be  proceeded  against  for  forfeiture;  but 
such  summary  detention  shall  not  continue  in  any  case  longer  than 
forty-eight  hours  without  process  of  law  or  intervention  of  the  officer 
to  whom  such  detention  is  to  be  reported. 
Act  July  20,  1868,  c.  186,  §  41,  15  Stot  141. 

Cited  without  definite  application,  174,  58  L.  Ed.  558;  Agnew  v. 
Taney  y.  Penn  Nat.  Bank  of  Reading  Haymes  (1905)  141  Fed.  631,  72  O.  C. 
(1914)  34  Sup.  Ct.  288,  289,  232  U.  SL      A.  325. 

§  6079.  (R.  S.  §  3299,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Forfeiture  of  spirits  unlawfully  removed  from  distillery. 
All  distilled  spirits  found  elsewhere  than  in  a  distillery  or  distillery 
warehouse,  not  having  been  removed  therefrom  according  to  law, 
shall  be  forfeited  to  the  United  States. 

Act  July  20,  1868,  c.  186,  §  36,  16  Stat.  140.  Act  Feb.  18,  1875,  c  80,  §  1, 
18  l^tat.  319. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  after  the  words  "in  a  distillery  or,*'  the  word  "distilling,"  and  inserting  in 
place  thereof  the  word  "distillery,"  as  set  forth  here,  by  Act  Feb.  18,  1875,  c. 
80,  §  1,  cited  above. 

Provisions  for  the  establishment  of  special  bonded  warehouses  for  fruit 
brandy  were  made  by  Act  March  3, 1877,  c.  114,  ante,  f§  6039-6049,  and  provi- 
sions for  the  establishment  of  general  bonded  warehouses  were  made  by  Act 
Aug.  27,  1894,  c.  349,  §  51,  ante,  §  6Q58. 

The  provisions  of  existing  law  in  regard  to  withdrawal  of  distilled  spirits 
from  warehouses  upon  payment  of  tax  were  made  applicable  to  spirits  deposited 
in  general  bonded  warehouses  by  Act  Aug.  27,  1894,  c.  349,  §  56,  ante,  {  6063. 

Notes  of  Deoisions 

Forfeiture  in  generai.— The  fact  that  law.     Harrington  y.  U.  S.   (1870)   11 

a  person  has,  in  good  faith,  made  ad-  Wall.  356,  364,  20  L.  Ed.  167. 

vances  upon  distilled  spirits,  is  no  de-  consent    of    collector    obtained    by 

fense  to  an  action  for  their  forfeiture.  fraud.-Gobds  removed  from  a  bonded 

Boyd  V.  U.  S.   (O.  C.  1877)  Fed.  Gas.  ^„ehouse  by  consent  of  the  collector, 

mu  1     «      •  J*    u         J-  4411^.  obtained  by  fraud,  are  subject  to  for- 

The  removal  of  spirits  by  a  distiller  j^j^^^^      ^    g    ^[  ^^  Hundred  and 

before    they    have    been    officially    in-  geventy-Eight     Barrels     of     Distilled 

spected,  gauged   and  proved  is  a  cause  g  j^ts    (o.    O.   1869)    Fed.    Gas.    No. 

of  forfeiture,  otherwise  as  to  a  remov-  ^q  ^qq 
al  before  payment  of  duties.     U.  S.  v.  *       ' 

Three  Hundred  and  Ninety-Six  Barrels         Spirits    mixed    witli    otiiers.— Where 

DistiUed    Spirits    (D.    0.    1866)    Fed.  epirits  fraudulently  withdrawn  from  a 

Gas.  No.  16,502.  warehouse   are  innocently  mixed   with 

And  the  failure  of  the  inspector  to  others  belonging  to  the  claimants,  so 
mark  on  the  barrels  the  quantity  in  that  they  cannot  be  distinguished,  the 
proof  as  required  by  Act  June  30,  United  States  are  entitied  to  a  forfei- 
1864,  §  50,  is  not  a  cause  of  forfei-  <^«re  of  a  fair  proportion  of  the  mix- 
ture.   Id.  ^^®*   ^'   ^®   spirits  would   have    been 

subject  to  forfeiture  had  they  not  been 

"Distilled  spirits''  deflned^The  term  go  mixed.     U.  S.  v.  Two  Hundred  and 

"distilled    spirits"   includes    all   spirits  Seventy-Eight     Barrels     of     Distilled 

which    have    been     distilled,    whether  Spirits  (C.  O.  1869)  Fed.  Gas.  No.  16,- 

they   have  been   subsequently   rectified  530. 

Fercas^^l\^i49'  ^'  ^^'  ^'  ^^^^^  ^'^'^    ^"'•«"*    ^•«"«*    application, 

*ed.  Cas.  JNo.  l.T4y.  Whisky  Gases  (1878)  99  U.  S.  594,  25 

Removal  according  to  law^r-A  re-  L.  Ed.  399;  Taney  v.  Penn  Nat.  Bank 
moval  procured  by  a  false  bond  to  the  of  Reading  (1914)  34  Sup.  Gt.  288, 
collector  la  not  a  removal  according  to      289,  232  U.  S.  174,  58  L.  Ed.  558. 

§  6080.  (R.  S.  §  3300.)     Store-keeper  unlawfully  removing  or  al- 
lowing to  be  removed,  etc. 
Whenever  any  store-keeper  or  other  person  in  the  employment  of 
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the  United  States,  having  charge  of  a  bonded  warehouse,  removes 
or  allows  to  be  removed  therefrom  any  cask  or  other  package,  with- 
out an  order  or  permit  of  the  collector,  or  which  has  not  been  marked 
or  stamped  in  the  manner  required  by  law;  or  removes  or  allows 
to  be  removed  any  part  of  the  contents  of  any  cask  or  package  de- 
posited therein,  he  shall  be  immediately  dismissed  from  office  or  em- 
ployment, and  be  fined  not  less  than  five  hundred  dollars  nor  more 
than  two  thousand  dollars,  and  imprisoned  not  less  than  three  months 
nor  more  than  two  years. 

Act  Jaly  20,  1868,  c.  186,  |  52,  15  Stat.  147. 

Cited    without    deflnfte    application,     (1914)  34  Sap.  Gt.  288,  289,  232  U.  & 
Taney  y.  Penn  Nat  Bank  of  Beading     174,  58  L.  Ed.  558. 

§  6081.  (R  S.  §  3301,  as  amended.  Act  March  1,  1879,  c.  125,  §  5.) 
Store-keepers'  warehouse-books  and  returns. 
Every  storekeeper  shall  keep  a  warehouse-book,  which  shall  at  all 
times  be  open  to  the  examination  of  any  revenue  officer,  and  shall 
enter  therein  an  account  of  all  articles  deposited  in  the  warehouse  to 
which  he  is  assigned,  indicating  in  each  case  the  date  of  deposit,  by 
whom  manufactured  or  produced,  the  number  and  description  of  the 
package  and  contents,  the  quantities  therein,  the  marks  and  serial 
numbers  thereon,  and  by  whom  gauged,  inspected,  or  weighed,  and 
if  distilled  spirits,  the  number  of  gauge  or  wine  gallons,  of  proof- 
gallons,  and  of  taxable  gallons ;  and  before  delivering  any  article  from 
the  warehouse  he  shall  enter  in  said  book  the  date  of  the  permit 
or  order  of  the  collector  for  the  delivery  of  such  articles,  the  number 
and  description  of  the  packages,  the  marks  and  serial  numbers  there- 
on, the  date  of  delivery,  to  whom  delivered,  and  for  what  purpose, 
which  purpose  shall  be  specified  in  the  permit  or  order  for  delivery; 
and  in  case  of  delivery  of  any  distilled  spirits  the  number  of  gauge 
or  wine  gallons,  of  proof-gallons,  and  of  taxable  gallons,  shall  also 
be  stated ;  and  such  further  particulars  shall  be  entered  in  the  ware- 
house-books as  may  be  prescribed  or  found  necessary  for  the  identi- 
fication of  the  packages,  to  insure  the  correct  delivery  thereof  and 
proper  accountability  therefor.  And  every  store  keeper  shall  furnish 
daily  to  the  collector  of  the  district  a  return  of  all  articles  received 
in  and  delivered  from  the  warehouse  during  the  day  preceding  that 
on  which  the  return  is  made,  and  mail  at  the  same  time  a  copy  there- 
of to  the  Commissioner  of  Internal  Revenue,  and  shall,  on  the  first 
Monday  of  every  month,  make  a  report  in  duplicate  of  the  number 
of  packages  of  all  articles,  with  the  respective  descriptions  thereof, 
as  above  provided,  which  remained  in  the  warehouse  at  the  date  of 
his  last  report,  of  all  articles  received  therein  and  delivered  therefrom 
during  the  preceding  month,  and  of  articles  remaining  therein  at  the 
end  of  said  month.  He  shall  deliver  one  of  these  reports  to  the  col- 
lector having  control  of  the  warehouse,  to  be  recorded  and  filed  in 
his  office,  and  transmit  one  to  the  Commissioner  of  Internal  Revenue, 
to  be  recorded  and  filed  in  his  office. 

Act  July  20,  1868.  c.  186,  §  52,  15  Stat.  147.  Act  Dec'  24,  1872,  c  13,  §  1, 
17   Stat.  401.    Act  March  1,  1879,  c.  125,  §  5,  20  Stat.  337. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking  out, 
after  the  words  "of  gauge  or  wine  gallons,"  wherever  they  occur  in  the  section, 
the  words  "and  of  proof-gallons,"  and  by  inserting  in  place  thereof  the  words 
"of  proof-gallons,  and  of  taxable  gallons,"  as  set  forth  here,  by  Act  March  1, 
1879,  c.  125,  S  5,  cited  above. 

Notes  of  Decisions 

Reports  at  public  records.— The  re-  Cited    wlthont    deflnite    applicatioi, 

ports   are   not   public  records.     In   re  Taney  v.  Penn  Nat.  Bank  of  Reading 

Comingore   (D.  C.  1899)  96  Fed.  552,  (1914)  34  Sup.  Ct  288,  289,  290,  232 

556,     affirmed     Boske     v.     Comingore  U.  S.  174,  58  L.  Ed.  558. 
(1900)  20  Sup.  Ct.  701,  177  U.  S.  459, 
44  L.  Ed.  846. 
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§  6082.  (R.  S.  §  3302.)  Store-keepers  to  have  charge  of  distillery 
and  keep  account  of  materials  used,  etc. 
The  store-keeper  assigned  to  any  distillery- warehouse  shall,  in  ad- 
dition to  the  duties  required  of  him  as  store-keeper  in  charge  of  a 
warehouse,  keep  in  a  book  to  be  provided  for  that  purpose,  and  in  the 
manner  prescribed  by  the  Commissioner  of  Internal  Revenue,  a  daily 
account  of  all  the  meal  and  vegetable  productions  or  other  sub- 
stances brought  into  said  distillery,  or  on  said  premises,  to  be  used 
for  the  purpose  of  producing  spirits,  from  whom  purchased,  and 
when  delivered  at  said  distillery;  of  the  kind  and  quantity  of  all  fuel 
used,  and  from  whom  purchased;  of  all  repairs  made  on  said  distil- 
lery, and  by  whom  and  when  made ;  of  the  names  and  places  of  resi- 
dence of  all  persons  employed  in  or  about  the  distillery;  of  the  ma- 
terials put  into  the  mash-tub  or  otherwise  used  for  the  production  of 
spirits ;  of  the  time  when  any  fermenting-tub  is  emptied  of  ripe  mash 
or  beer,  recording  the  same  by  the  number  painted  on  said  tub ;  and 
of  all  spirits  drawn  off  from  the  receiving-cistern,  and  the  time  when 
the  same  were  drawn  off. 

Act  July  20,  1868,  c.  186,  §  21, 15  Stat  134. 

Cited  without  definite  appiloatlon,  (1014)  34  Snp.  Ct  288,  289,  232  U.  S. 
Taney  y.  Penn  Nat  Bank  of  Reading      174,  58  L.  Ed.  658. 

§  6083.  (R.  S.  §  3303.)     Distillers'  books;   entries  to  be  made. 

Every  person  who  makes  or  distills  spirits,  or  owns  any  still,  boiler, 
or  other  vessel  used  for  the  purpose  of  distilling  spirits,  or  who  has 
such  still,  boiler,  or  other  vessel  so  used  under  his  superintendence, 
either  as  agent  or  owner,  or  who  uses  any  such  still,  boiler,  or  other 
vessel,  shall  from  day  to  day  make,  or  cause  to  be  made,  in  a  book  or 
books,  to  be  kept  by  him  in  such  form  as  the  Commissioner  of  In- 
ternal Revenue  may  prescribe,  a  true  and  exact  entry  of  the  kind  of 
materials,  and  the  quantity  in  pounds,  bushels,  or  gallons  purchased 
by  him  for  the  production  of  spirits,  from  whom  and  when  pur- 
chased, and  by  what  conveyance  delivered  at  said  distillery,  the 
amount  paid  therefor,  the  kind  and  quantity  of  fuel  purchased  for  use 
in  the  distillery,  and  from  whom  purchased,  the  amount  paid  for  ice  or 
water  for  use  in  the  distillery,  the  repairs  placed  on  said  distillery 
or  distilling-apparatus,  the  cost  thereof,  and  by  whom  and  when  made, 
and  of  the  name  and  residence  of  each  person  employed  in  or  about 
the  distillery,  and  in  what  capacity  employed.  And  in  another  book 
he  shall  make  like  entry  of  the  quantity  of  grain  or  other  material 
used  for  the  production  of  spirits,  the  time  of  day  when  any  yeast  or 
other  composition  is  put  into  any  mash  or  beer  for  the  purpose  of 
exciting  fermentation,  the  quantity  of  mash  in  each  tub,  designating 
the  same  by  the  number  of  the  tub,  the  number  of  dry  inches,  that 
is  to  say,  the  number  of  inches  between  the  top  of  each  tub  and  the 
surface  of  the  mash  or  beer  therein  at  the  time  of  yeasting,  the 
gravity  and  temperature  of  the  beer  at  the  time  of  yeasting,  and  on 
every  day  thereafter  its  quantity,  gravity,  and  temperature  at  the 
hour  of  twelve  meridian ;  also,  of  the  time  when  any  fermenting-tub 
is  emptied  of  ripe  mash  or  beer,  the  number  of  gallons  of  spirits 
distilled,  the  number  of  gallons  placed  in  the  warehouse,  and  the 
proof  thereof,  the  number  of  gallons  sold  or  removed,  with  the  proof 
thereof,  and  the  name,  place  of  business,  and  residence  of  the  person 
to  whom  sold. 

Aofc  July  20,  1868,  c  186,  §  19,  15  Stat  132. 

Notes  of  Deoisioiui 

Aotlen  on  bond  for  breacli  of  statute,  make  proper  entries  in  the  distiller's 

^In  an  action  on  a  distiller's  bond  for  boolc  he  defrauded  the  United  States, 

breach  of  this  section,  an  answer  de-  and  alleging  that  the  fraud  was  com- 

nying  that  by  reason  of  omission  to  nutted  in  another   way,  specifying  it, 

(7117) 


INTERNAL  REVENUE  (Tit.  35 

alleges  a  defense  to  the  action.    U.  S.  been  seen,  without  proof  that  a  search 

y.  Chouteau  (1880)  102  U.  S.  603,  26  had  been  made  in  the  collector's  office 

L.  Ed.  246.  for  the  transcript  on  which  the  assess- 

Oral  evidence  at   te   record—Under  F'^'H  ""^^  was  required  to  be  filed  nor 

this  section,  requiring  every  distiller  to  "i.  the   office  of   the    clerk   where  the 

keep  a  book  in  which  shaU  be  record-  ^"^""^  ''T''^  ^""^  Y''''  ''*f?-  ""  ''^' 

ed   certain   facts   specified   with  refer-  ^^'^^^  V  ^f  cnmmal  proceeding,  was 

ence  to  his  business,  and  section  6100,  "^sufficient  to  justify  the  admission  of 

post,  after  providing  for  the  books  to  """"f  ^^^^°<=«  <>^  contents  of  such  r^- 

be  so  kept,  declaring  that  every  person  Sffj   ^^rown    v    Harfans    (1901)    131 

required  to  keep  the  books  prescribed  *®*"-  ^»  bO  O.  O.  A.  dUl. 

by  such  section  shall  on  or  before  the  p„,g,  ^„j  regulations  under  fermer 

10th  day  of  each  month  make  a  full  |aw— Rectifiers     and     distillers    most 

and  complete  transcript  of  all  the  en-  ^ake    the    proper    steps    to    ascertain 

tries   made   therem  durmg   the   month  ^^at  the  rules  and  regulations  are  as 

preceding,    and,     after    verifying     the  ^^  keeping  of  a  book  as  required  by 

same  by  oath    shall  forward  it  to  the  ^^^   j^jy    ^g^   ^^^^    ^   ^O.     U.   S.  y. 

collector  of  the   district  in  which  he  Dutcher  (D.  O.  1868)    Fed.  Gas.  No. 

resides,  it  was  held,  m  an   action  by  15  013. 

a  distiller  to  recover  internal  revenue  ' 

taxes  alleged  to  have  been  wrongfully  Cited     without    definite    applicatloi, 

imposed,  that  evidence  that  plaintiff's  Dobbin's  Distillery  v.  U.  S.  (1877)  96 

record  book  had  been  taken  from  him  U.  S.  395,  396,  24  L.  £d.  637;  Taney 

and  carried  to  a  certain  collector's  of-  v.  Penn  Nat.  Bank  of  Reading  (1914) 

fice,  after  which  it  was  taken  to   the  34  Sup.  Ct.  288,  289,  232   U.  S.  174, 

revenue  agent's   office  at  G.,  and  was  58  L.  Ed.  558;  Tucker  v.  Grier  (1908) 

last  seen  in  1893  or  1894,  three  years  160  Fed.  611,  87  0.  C.  A.  513;   Grain 

after  the  final  disposition  of  a  crimi-  Distillery  No.  8  of  Eastern  Distillery 

nal    case    against    plaintiff,    and    that  Co.  v.  U.  S.  (1913)  204  Fed.  429,  122 

search  had  been  made  in  the  office  of  O.  O.  A.  615;    Grier  v.  Tucker  (C.  G. 

the  revenue  agent,  where  it  had  last  1907)  150  Fed.  658. 

§  6084.  (R.  S.  §  3304.)     Books  to  be  open  to  inspection  and  pre- 
served two  years. 
The  books  of  every  distiller  hereinbefore  required  shall  always  be 
kept  at  the  distillery  and  be  always  open  to  the  inspection  of  any  reve- 
nue officer,  and,  when  filled  up,  shall  be  preserved  by  the  distiller  for 
a  period  of  not  less  than  two  years  thereafter,  and  whenever  required 
shall  be  produced  for  the  inspection  of  any  revenue  officer. 
Act  July  20,  1868,  c  186,  §  19,  15  Stat  133. 

Notes  of  Deoisioiui 

Distiller't  private  books  as  govern-  Cited     without    definite    application, 

ment    books.— If    a    distiller's    private  Taney  ▼.  Penn  Nat  Bank  of  Reading 

books  show  a  different*  state  of  facts  (1914)  34  Sup.  Ct.  288,  289,  282  U.  & 

from   those   kept  for   the  government,  174,  58  L.  Bd.  558;    Tucker  v.  Grier 

they  also   may  be   treated   as   govern-  (1908)  160  Fed.  611,  87  O.  C.  A  513; 

ment  books.     U.  S.  v.  Mason    (D.   O.  Grier  v.  Tucker  (C.  O.  1907)  150  Fed. 

1875)  Fed.  Cas.  No.  15,735.  658. 

§  6085.  (R.  S.  §  3305.)  False  entries,  or  omitting  to  keep  or  pro- 
duce books;  penalty. 
Whenever  any  false  entry  is  made  in,  or  any  entry  required  to  be 
made  is  omitted  from,  either  of  the  said  books  mentioned  in  the 
two  preceding  sections,  with  intent  to  defraud  or  to  conceal  from  the 
revenue  officers  any  fact  or  particular  required  to  be  stated  and  en* 
tered  in  either  of  said  books,  or  to  mislead  in  reference  thereto;  or 
any  distiller  as  aforesaid  omits  or  refuses  to  provide  either  of  said 
books,  or  cancels,  obliterates,  or  destroys  any  part  of  either  of  such 
books,  or  any  entry  therein,  with  intent  to  defraud,  or  permits  the 
same  to  be  done,  or  such  books,  or  either  of  them,  are  not  produced 
when  required  by  any  revenue  officer,  the  distillery,  distilling-ap- 
paratus,  and  the  lot  or  tract  of  land  on  which  it  stands,  and  «ill  per- 
sonal property  on  said  premises  used  in  the  business  there  carried  on, 
shall  be  forfeited  to  the  United  States.  And  every  person  who  makes 
such  false  entry,  or  omits  to  make  any  entry  hereinbefore  required 
to  be  made,  with  the  intent  aforesaid,  or  who  causes  or  procures  the 
same  to  be  done,  or  fraudulently  cancels,  obliterates,  or  destroys  any 
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part  of  said  books,  or  any  entry  therein,  or  willfully  fails  to  produce 
such  books,  or  either  of  them,  shall  be  fined  ik)t  less  than  five  hun- 
dred dollars,  nor  more  than  five  thousand  dollars,  and  imprisoned 
not  less  than  six  months,  nor  more  than  two  years. 

Act  July  20,  1868,  c  186,  {  10, 15  Stat.  133.    Act  June  6,  1872,  c.  315,  {  12, 
17  Stat.  240. 

Notes  of  Deoisions 


Intent  to  defraud  as  necessary  to 
render  distiller  liable.— The  failure  or 
omission  to  keep  books  showing  the 
facts  prescribed  by  the  statute  to  ren- 
der a  distiller  liable  must  be  shown 
to  be  with  intent  to  defraud.  U.  S. 
V.  Thirty-Five  Barrels  of  High  Wines 
(D.  C.  1860)  Fed.  Cas.  No.  16,460. 

Indictments— An  indictment  against  a 
distiller  for  making  false  entries  in  a 
book  required  to  be  kept  by  him  by 
section  6083,  ante,  held  sufficient 
Wood  V.  U.  S.  (1013)  204  Fed.  65, 
122  O.  0.  A.  369. 

Forfeiture^r-This  statute  attaches  the 
offense  to  the  distillery,  and  the  real 
and  personal  property  connected  with 
it.  Dobbin's  Distillery  v.  U.  S.  (1877) 
96  U.  S.  395,  400,  24  L.  Ed.  637. 

The  provision  for  forfeiture  will  not 
be  construed  to  Include  interests  of 
innocent  third  persons.  U.  S.  v.  Stow- 
ell  (1890)  10  Sup.  Ct  244,  133  U.  S. 
1,  33  L.  Ed.  555. 

In  a  proceeding  in  rem  for  the  for- 
feiture of  distillery  property  for  vio- 
lation of  section  6083,  ante,  the  gov- 
ernment is  required  to  prove  such  vio- 
lation by  a  preponderance  of  the  evi- 
dence* only.  Grain  Distillery  No.  8  of 
Eastern  Distillery  Co.  v.  U.  B.  (1913) 
204  Fed.  429,  122  C.  C.  A.  615. 

The  intention  of  congress  must  be 
manifest  and  unmistakable  to  justify 
the  courts  in  construing  a  law  impos- 
ing a  forfeiture  as  extending  to  proper- 
ty which,  before  seizure,  had  been  sold 
to  an  innocent  purchaser.  U.  S.  v.  One 
Hundred  Barrels  of  Spirits  (C.  C. 
1870)  Fed.  Cas.  No.  15,948. 

Under  Act  July  20,  1868,  §  19,  no 
proof  was  required  of  the  actual  com- 
plicity of  the  owner  of  the  property  to 
be  forfeited  in  the  fraud  or  other  thing 
which  causes  the  forfeiture.  U.  S.  v. 
Distillery  at  Spring  Valley  (O.  C.  1873) 
Fed.  Cas.  No.  14,963. 

A  distillery  is  subjected  to  forfei- 
ture by  the  omission  to  make  such  en- 
tries in  the  distiller's  books  as  the  law 
requires,  or  by  the  making  of  false  en- 
tries. U.  S.  V.  Distillery  at  Petersburg 
(C.  C.  1876)  Fed.  Cas.  No.  14,961. 

A  decree  of  condemnation  under  for- 
feiture for  violation  of  sections  7  and 
19  of  the  act  July  20,  1868,  (15  Stat. 
127,  132),  relates  back  to  the  time 
when  the  acts  were  committed  which 
incurred  the  forfeiture.  Heidrittel-  v. 
Elizabeth  Oil  Cloth  Co.  (C.  C.  1881)  6 
Fed.  138,  judgment  affirmed  (1884)  5 
Sup.  Ct  135,  112  U.  S.  294,  28  L.  Ed. 
729. 

A  mechanic's  lien  cannot  be  enforced 


in  a  state  court,  where  the  premises 
have  been  seized  by  the  United  States 
marshal  under  forfeiture  proceedings 
of  property  used  as  a  distillery  before 
the  claim  has  been  filed.    Id. 

Premises  occupied  and  used  as  a  dis- 
tillery are  liable  to  forfeiture  for  the 
violation  of  sections  7  and  19  of  the 
act  of  July  20,  1868  (15  Stat.  127,  132), 
in  relation  to  distiller's  bonds  and  books 
of  account,  without  regard  to  the  cul- 
pability of  the  owner  of  the  property. 
Id. 

In  the  absence  of  any  express  dec- 
laration that  the  forfeiture  shall  be 
instantaneous  upon  the  commission  of 
the  forbidden  acts,  the  forfeiture  re- 
lates only  to  the  time  of  seizure.  U. 
S.  V.  Three  Hundred  and  Ninety-Six 
Barrels  of  Distilled  Spirits  (D.  C. 
1866)  Fed.  Cas.  No.  16,503. 

A  failure  to  produce  the  books  aftez 
an  order  duly  served,  where  unexplain- 
ed, will  entitle  the  United  States  CO  a 
forfeiture.  U.  S.  v.  Four  Hundred  and 
Sixty-Nine  Barrels  of  Spirits  (D.  C. 
1869)  Fed.  Cas.  No.  15,148;  Same  v. 
Distillery  at  Petersburg  (C.  C.  1876) 
Fed.  Cas.  No.  14,961. 

Distilled  spirits  found  on  the  prem- 
ises on  which  the  business  of  distilling 
is  carried  on,  being  the  product  of  such 
business,  are  not  ''personal  proper- 
ty used  in  the  business,"  within  the 
meaning  of  the  statute.  U.  S.  v.  Forty- 
Bight  Hundred  Gallons  of  Spirits  (D.  ^ 
C.  1871)  Fed.  Cas.  No.  15,153. 

After  an  officer  and  stockholder  of  a 
corporation  engaged  in  distilling  is  con- 
victed for  a  violation  of  the  internal 
revenue  law,  an  action  cannot  be  main- 
tained to  enforce  the  forfeiture  of  the 
corporation's  property  for  the  same  of- 
fense, even  though  the  forfeiture  is 
resisted  only  by  the  other  stockholders. 
U.  S.  V.  One  DistiUery  (D.  C.  1890) 
43  Fed.  846,  following  Same  v.  McKee 
(C.  C.  1877)  Fed.»Cas.  No.  15,688,  and 
judgment  affirmed  (1899)  19  Sup.  Ct 
624.  174  U.  S.  149,  43  L.  Ed.  929. 

Evidence^See  U.  S.  v.  Furlong  (D. 
C.  1869)  Fed.  Cas.  No.  15,178. 

Under     former     law.— Distilled 

spirits,  purchased  in  good  faith,  while 
in  a  bonded  warehouse  of  the  United 
States,  upon  which  the  purchaser  paid 
the  taxes,  cannot  be  afterwards  seized 
and  condemned  as  forfeited  for  the 
failure  of  the  distiller  to  keep  proper 
t  books  and  to  make  proper  reports. 
Acts  July  13,  1866,  and  March  2,  1867. 
U.  S.  V.  One  Hundred  Barrels  of  Spirits 
(C.  C.  1870)   Fed.  Cas.  No.  15,948. 

The  forfeiture  of  spirits,  etc.,  provid- 
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ed  for  by  Act  March  2,  1867,  §  26,  ia  (D.  C.  1866)  Fed.  Cas.  No.  16,503.   But 

also  imposed  as  a  penalty  for  violation  see  U.  S.  ▼.  Forty-Six  Casks  of  Call- 

of  Act  July  13,  1886,  §  31,  in  the  neg-  fornia    Grape    Brandy    (D.    C.    1867) 

lect  on  the  part  of  a  distiller  to  make  Fed.  Cas.  No.  15,135. 

entry  and  return  as  required  by  that  A  refusal  or  neglect  to  comply  with 

section.      U.    S.    ▼.    Eighteen   Barrels  any  of  the  requirements  of  Act  June 

High  Wines  (C.  C.  1871)  Fed.  Cas.  No.  30, 1864^  §  57,  works  a  forfeiture  under 

15,033.  section  68.     U.   S.  v.  Three  Hundred 

Act  June  30,  1864,  {  68,  confers  no  and  Ninety-Six  Barrels  Distilled  Spirits 

authority  for   the  seizure  of  a  distU-  (D.  C.  1866)  Fed.  Cas.  No.  16,502. 

lery,  and  the  lot  on  which  it  is  situat-  Cited     without    definite    applicatlos, 

ed,  or  for  subjecting  such  real  estate  U.  S.  v.  One  Distillery  (1899)  19  Sup. 

to  forfeiture.     U.  S.  v.  One  Barrel  of  Ct.  624,  174  U.  S.  149,  43  L.  Ed.  929; 

Whisky    (D.   0.   1866)    Fed.   Cas.   No.  Taney  ▼.  Penn  Nat  Bank  of  Reading 

15.921;    U.   S.  V.  Three  Hundred  and  (1914)  34  Sup.  Ct  288,  289,  232  U.  a 

Ninety-Six  Barrels  of  Distilled  Spirits  174,  58  L.  Ed.  558. 

§  6086.  (R.  S.  §  3306.)     Using  false  weights  or  measures  in  as- 
certaining materials;    penalty;    using  unregistered  materials; 
penalty. 
Every  person  who  knowingly  uses  any  false  weights  or  measures 
in  ascertaining,  weighing,  or  measuring  the  quantities  of  grain,  meal, 
or  vegetable  materials,  molasses,  beer,  or  other  substances  to  be 
used  for  distillation,  shall  be  fined  not  less  than  five  hundred  dollars 
nor  more  than  five  thousand  dollars,  and  imprisoned  not  less  than 
one  year  nor  more  than  three  years.    Any  person  who  uses  any  mo- 
lasses, beer,  or  other  substance,  whether  fermented  on  the  premises 
or  elsewhere,  for  the  purpose  of  producing  spirits,  before  an  account 
of  the  same  is  registered  in  the  proper  book  provided  for  that  purpose, 
shall  forfeit  and  pay  the  sum  of  one  thousand  dollars  for  each  offense 
so  committed. 

Act  July  20,  1868,  c  186,  {  40,  15  Stat.  141. 

Cited    without    definite    application,      (1914)  34  Sup.  Ct  288,  289,  232  U. 
Taney  y.  Penn  Nat  Bank  of  Reading      S.  174,  58  L.  Ed.  558. 

§  6087.  (R.  S.  §  3307.)  Distillers'  returns  of  production  to  col- 
lector. 
On  the  first  day  of  each  month,  or  within  five  days  thereafter, 
every  distiller  shall  render  to  the  collector  of  the  district  an  account 
in  duplicate,  taken  from  his  books,  stating  the  quantity  and  kind  of 
materials  used  for  the  production  of  spirits  each  day,  and  the  number 
of  wine-gallons  and  of  proof-gallons  of  spirits  produced  and  placed 
in  warehouse.  And  the  distiller  or  the  principal  manager  of  the 
distillery  shall  make  and  subscribe  the  following  oath,  to  be  attached 

to  said  return :     "I, ,  distiller  (or  principal  manager,  as 

the  case  may  be)  of  the  distillery  at ,  do  solemnly  swear  that, 

since  the  date  of  the  last  return  of  the  business  of  said  distillery, 

dated day  of to day  of ,  both  inclusive, 

there  was  produced  in  said  distillery,  and  withdrawn  and  placed  in 
warehouse,  the  number  of  wine-gallons  and  proof-gallons  of  spirits; 
and  there  were  actually  mashed  and  used  in  said  distillery,  and  con- 
sumed in  the  production  of  spirits  therein,  the  several  quantities  of 
grain,  sugar,  molasses,  and  other  materials  respectively  hereinbefore 
specified,  and  no  more."  One  of  the  said  duplicate  returns  shall 
be  transmitted  by  the  collector  to  the  Commissioner  of  Internal 
Revenue. 

Act  July  20,  1868,  c.  186,  §  19,  15  Stat  133.     Act  June  6,  1872,  c.  315, 
i  12,  17  Stat.  240.    Act  Dec.  24,  1872,  c.  13,  §  6,  17  Stat  403. 

Notes  of  Decisioiui 

What  distiller  must  return^— The  die-  him,  and  the  assessor  must  test  the  sc- 

tiller    must     return     not     merely     the  curacy    of    the    return.      Stevenson  ▼• 

amount   of  his   product,   but  the   kind  Beggs    (1872)    17  Wall.   182»  188,  21 

^nd  quantity  of  the  materials  used  by  L.  Ed.  624. 
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Returns  as  public  redordt^-The  re-  month,  which  is  balanced  by  a  torre- 

tums   are  not  public   records.     In   re  sponding  deficiency  in  the  next  month. 

Comingore  (D.  C.  1899)  96  Fed.  552,  Chicago  Distilling  Co.  v.  Stone  (1891) 

556,     affirmed     Boske     v.     Comingore  11  Sup.  Ct.  862,  140  U.  S.  647,  35  U 

(1900)  20  Sup.  Ot  701,  177  U.  S.  459,  Ed.  532. 

44  L.  Ed.  846.  Atsestment   of   penalty^Under   this 

•  False  return—The  government  claim-  ^^^^^  and  section  6089.  post,  the  pen- 

Ing  that  a  distiller  must  have  used  more  ^^  ^^  J^*  ^  ^®  assessed  against  an 

material  and  manufactured  more  spirits  aPParent   excess   above   the   daily   av- 

than  returned  is  bound  to  prove  that  «^»»^  f  ''''^  °"''°**''  'I?'^''i^«*i  '^  ^^' 

Buch  was  necessarily  the  fact     U.  S.  fJ?^®*^  ^^  a  correspondmg  deficiency  in 

V.  Furlong  (D.  C.  1869)  Fed.  Cas.  No.  *^®  succeedmg  month,  and  this  is  not 

15178  altered    by   the   expression   in   section 

To  sustain  the  theory  that  a  given  ^^h  *^'^'  *"^  «^^^°,°  ^3»  P^«*V  ^^ 

amount  of  material  will  produce  a  cer-  7^^»<^^  *^  ^^'^^^  "  ^«5  to  ascertain 

tain    quantity   of    spirits,    it    must   be  *^\P^^^r^l  f  ^^^5  ?^'  J",  ^""^  ^f. 

shown  that  this  is  a  necessary  and  un-  ^4  hours";    that  expression  being  used 

avoidable    inference    from    tiie    facts  f J   represent,    with   greater   cert^n^ 
Droved     Id  exact  period  of  duration  for  which 

See,  *also,'|  5901,  and  notes  thereun-      l^""  a^«^*««  f  P^<;j^y  ^*  ^''^'1^''?  kSS 
^gj    f         r  B  »  to    be    ascertained;     and    nothing   but 

"average"  was  intended,  as  is  manifest 
Assessment  of  tax^Under  this  sec-  'rom  the  fact  that  no  distillery,  under 
tion  and  R.  S.  §  8309,  post,  §  6089,  pro-  ordinary  conditions,  has  any  spirit-pro- 
viding that,  '*if  the  commissioner  finds  ducing  capacity  in  24  hours.  Chicago 
that  the  distiller  has  used  any  grain  in  Distilling  Co.  v.  Stone  (1891)  11  Sup. 
excess  of  the  capacity  of  his  distillery  St  862,  865.  140  U.  S.  647,  35  L.  Ed. 
as  estimated  according  to  law,  he  shall  532. 

make   an  assessment  against  the  dis-  Citod    without    definite    application, 

tiUer  at  the  rate  of  ninety  cents  for  Hartman  v.  Bean  (1878)  99  U.  S.  393, 

every    proof   gallon   that   should   have  394,  25  L.  Ed.  455;  Taney  v.  Penn  Nat 

been  produced  from  the  grain  so  used  Bank  of  Reading   (1914)   34  Sup.   Ct 

in  excess,"  it  was  held  that  the  tax  is  288,  289,  232  U.  S.  174,  58  L.  Ed.  558; 

not  to  be  assessed  against  an  apparent  U.  S.  v.  Lamson  (C.  C.  1908)  165  Fed. 

excess  above  the  daily  average  in  one  80. 

§  6088.  (R.  S.  §  3308.)  Distillers'  returns  of  the  number  of  barrels 
distilled. 
Every  distiller  shall  make  a  return  of  the  number  of  barrels  of 
spirits  distilled  by  him,  counting  forty  gallons  of  proof-spirits  to  the 
barrel,  whenever  such  return  is  demanded  by  the  collector  of  the 
district. 

Act  July  20,  1868,  c.  186,  §  59,  15  Stat  151.     Act  June  6,  1872,  c.  315, 
§  13,  17  Stot  244. 

Cited    without    definite    applloatlon,      174,  58  L.  Ed.  558;    U.  S.  v.  Lamson 
Taney  v.  Penn  Nat.  Bank  of  Reading       (C.  O.  1908)  165  Fed.  80. 
(1914)  34  Sup.  Ct  288,  289,  232  U.  S. 

§  6089.  (R.  S.  §  3309,  as  amended,  Act  March  3,  1875,  c.  131,  §  12.) 

Monthly  examination  of  distiller's  return,  etc. 
On  the  receipt  of  the  distiller's  return  in  each  month,  the  Com- 
missioner of  Internal  Revenue  shall  inquire  and  determine  whether 
the  distiller  has  accounted  for  all  the  grain  or  molasses  used,  and 
all  the  spirits  produced  by  him  in  the  preceding  month.  If  he  is 
satisfied  that  the  distiller  has  reported  all  the  spirits  produced  by 
him,  and  the  quantity  so  reported  is  found  to  be  less  than  eighty 
per  centum  of  the  producing-capacity  of  the  distillery  as  estimated 
according  to  law,  he  shall  make  an  assessment  for  such  deficiency 
at  the  rate  of  [ninety]  cents  for  every  proof-gallon.  In  determining 
the  quantity  of  grain  used,  fifty-six  pounds  shall  be  accounted  as  a 
bushel;  and  if  the  Commissioner  finds  that  the  distiller  has  used 
any  grain  or  molasses  in  excess  of  the  capacity  of  his  distillery  as 
estimated  according  to  law,  he  shall  njake  an  assessment  against  the 
distiller  at  the  rate  of  [ninety]  cents  for  every  proof-gallon  of  spirits 
that  should  have  been  produced  from  the  grain  or  molasses  so  used 
in  excess,  which  assessment  shall  be  made  whether  the  quantity  of 
spirits  reported  is  equal  to  or  exceeds  eighty  per  centum  of  the 
producing-capacity  of  the  distillery.    If  the  Commissioner  finds  that 
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the  distiller  has  not  accounted  for  all  the  spirits  produced  by  him, 
he  shall,  from  all  the  evidence  he  can  obtain,  determine  what  quan- 
tity of  spirits  was  actually  produced  by  such  distiller,  and  an  assess- 
ment shall  be  made  for  the  difference  between  the  quantity  reported 
and  the  quantity  shown  to  have  been  actually  produced,  at  the  rate 
of  ninety  cents  for  every  proof -gallon :  Provided,  That  the  actual 
product  shall  be  assumed  to  be  in  no  case  less  than  eighty  per  centum 
of  the  producing-capacity  of  the  distillery  as  estimated  according  to 
law.  All  assessments  made  under  this  section  shall  be  a  lien  on  all 
distilled  spirits  on  the  distillery  premises, '  the  distillery  used  for 
distilling  the  same,  the  stills,  vessels,  fixtures,  and  tools  therein,  the 
tract  of  land  whereon  the  said  distillery  is  located,  and  any  building 
thereon,  from  the  time  such  assessment  is  made  until  the  same  shall 
have  been  paid. 

Act  July  20,  1868,  c.  186,  {  20,  15  Stet  133.  Act  April  10,  1869.  c  la 
§  1,  16  Stat.  42.  Act  June  6,  1872,  c.  316,  {  13,  17  Stat  243.  Act  March 
3,  1875,  c.  131,  §  12,  18  Stat.  419. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  after  the  words  "at  the  rate  of,"  wherever  they  occur,  the  word  "seventy," 
and  insertinsr  in  place  thereof  the  word  "ninety,"  as  set  forth  here,  by  Act 
March  3,  1875,  c.  131,  {  12,  cited  above. 

The  word  "ninety"  of  this  section,  inclosed  in  brackets,  was  superseded 
by  the  increase  of  the  tax  to  $1.10  a  gallon  by  Act  Aug.  27,  1894,  c  349,  f 
48,  ante,  §  5986. 

The  assessments  made  under  the  provisions  of  this  section  were  required 
to  be  made  at  the  rate  of  tax  imposed  by  Act  Aug.  27,  1894,  c  349,  by 
section  60  of  said  act,  post,  {  6090. 

Provisions  authorizing  the  remission  and  refunding  of  the  assessments 
made  by  this  section  were  made  by  Act  March  1,  1879,  c.  125,  |  6,  as  amend- 
ed by  Act  May  28,  1880,  c.  108,  {  8,  post,  §  6091. 

The  Commissioner  of  Internal  Revenue  was  required  to  exempt  distillers 
of  alcohol  for  denaturation  from  the  provisions  of  this  section  by  a  provi- 
sion of  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  i  TV,  N,  subsec.  2, 
post,  §  6137. 

Use  as  material  of  wine  removed  to  bonded  premises  subject  to  this  section 
is  provided  for  by  Act  Sept.  S,  1916,  c.  463,  §  402(d),  post,  §  6114a. 

Notes  of  Deeisioiui 


Practice  prescribed  by  statute  as  sim- 
ilar to  anti-trust  law. 

Practice  in  determining  as  to  account- 
ing for  grain. 

Capacity  or  deficiency  tax  in  general. 

Survey  as  prerequisite  to  tax. 

5.  Producing  capacity  reduced  by  govern- 

ment direction. 

6.  Assessment  precedent  to  collection. 

7.  Reassessment  of  regular  gallon  tax. 

8.  Tax  In  case  of  accident. 

9.  Lien  for  tax. 
10.    Suit  for  tax. 

Capacity  duty  on  stills  imposed  by  for- 
mer law. 


8. 
4. 


U, 


See  notes  under  §  6087,  ante,  and  I 
6092,  post. 

1.  Practice  prescribed  by  statute  as 
similar  to  anti-trust  law<— Section  6  of 
the  anti-trust  law  of  1800  requires  a 
like  procedure  to  that  prescribed  in  R. 
S.  §§  3309-3391  (this  coi^pilation,  i 
6089  et  seq.).  U.  S.  v.  Addyston  Pipe 
&  Steel  Co.  (1898)  85  Fed.  271,  301, 
29  C.  C.  A.  141,  46  L.  R.  A.  122,  modi- 
fied (1899)  20  Sup.  Ct.  96,  176  U.  S. 
211,  44  L.  Ed.  136. 

2.  Practice  In  determining  as  to  ac- 
counting for  grain.— Practice  in  deter- 
mining under  this  section  whether  a 
distiller  accounted  for  all  grain  used  by 
him    in    a    month.     Weitzel   v.    Rabe 
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(1880)  108  U.  S.  840,  343,  26  L.  Ed. 
320. 

3.  Capacity  or  deflciency  tax  in  gei- 
eral.— A  distiller  is  liable  to  a  tax  upon 
80  per  cent  of  the  producing  capacity 
of  the  distillery,  whether  that  quanti^ 
is  produced  or  not  Act  July  20,  1868, 
§  20.  Mason  v.  Peabody  (C.  C.  1871) 
Fed.  Cas.  No.  9,250;  U.  S.  v.  Nissley 
(C.  O.  1871)  Fed.  Cas.  No.  16,893;  Da- 
ley V.  U.  S.  (C.  C.  1872)  Fed.  Cas.  No. 
3542;  U.  S.  v.  Bicket  (D.  C.  1872)  Fed. 
Cas.  No.  14.590.  CONTRA,  see  U.  S. 
V.  Singer  (O.  O.  1870)  Fed.  Cas.  No. 
16,292. 

The  original  section  meant  that  in  no 
case  should  the  distiller  be  assessed 
for  a  less  amount  of  spirits  than  80 
per  cent  of  the  producing  capacity  of 
his  distillery,  and  if  the  spirits  actually 
produced  exceeded  this  80  per  cent,  he 
should  also  be  assessed  on  the  excess. 
U.  S.  V.  Singer  (1872)  82  U.  S.  (15 
Wall.)  Ill,  21  L.  Ed.  49,  reversing 
(1870)  Fed.  Cas.  No.  16,292. 

It  is  lawful  for  the  government  to  as- 
sess and  collect,  as  for  a  deficiency,  the 
taxes  on  the  difference  between  the 
producing  capacity  as  estimated  by  the 
assessor  and  the  amount  of  spirits  ac- 
tually produced  by  the  distillery,  though 
the  distiller  has  in  good  faith  reported 
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and  paid  taxes  on  bis  whole  production, 
and  though  the  production  exceeded  80 
per  cent,  of  such  producing  capacity. 
Stevenson  ▼.  Beggs  (1872)  17  WalL 
182,  187,  21  L.  Ed.  624. 

A  distiller  held  not  liable  to  the  ca- 
pacity tax  during  the  days  he  was  un- 
able to  operate  because  no  store  keep- 
er had  been  assigned  to  him.  Glinken- 
beard  v.  U.  S.  (1874)  21  Wall  65,  69, 
22  L.  Ed.  477. 

Under  this  section  and  section  6087, 
ante,  requiring  the  distiller  to  make  a 
sworn  report  monthly  of  the  grain  used, 
the  tax  is  not  to  be  assessed  against  an 
apparent  excess  above  the  daily  average 
in  one  month,  which  is  balanced  by  a 
corresponding  deficiency  in  the  next 
month.  Chicago  Distilling  Co.  v.  Stone 
(1890)  140  U.  S.  647,  11  Sup.  Ct  862, 
35  L.  Ed.  632. 

The  "deficiency"  tax  is  based  upon 
the  quantity  of  spirits  actually  pro- 
duced, or  on  80  per  cent,  of  the  capaci- 
ty of  the  distillery.  Act  July  20, 1868. 
U.  S.  V.  Reed  (C.  0.  1871)  Fed.  Cas. 
No.  16,135. 

A  distiller  who  pays  tax  on  the  actual 
product  of  the  distillery,  though  falling 
short  of  80  per  cent  of  its  estimated 
capacity,  cannot  be  made  liable  for  a 
larger  amount.  U.  S.  v.  Bicket  (D.  0. 
1872)  Fed.  Cas.  No.  14,590. 

4.  Survey   as   prerequisite  to   tax.— 

Under  Act  July  20,  1868,  |  10  (16  Stat 
129),  which  requires  assessors  to  make 
surveys  of  registered  distilleries,  to  es- 
timate their  true  producing  capacity, 
and  to  make  a  written  report  of  such 
survey,  "one  copy  of  which  shall  be 
furnished  to  the  distiller,"  the  distiller 
is  not  liable  for  the  tax  mentioned  in 
the  80  per  cent,  clause  in  section  20 
of  the  act  until  a  copy  of  the  survey 
has  been  delivered  to  him.  Peabody  v. 
Stark  (1872)  83  U.  S.  (16  Wall.)  240, 
243,  21  L.  Ed.  311;  Mason  v.  Peabody 
(C.  C.  1871)  Fed.  Cas.  No.  9,250. 

5.  Producing  capacity  reduced  liy  gov- 
ernment direction.— Where  the  produc- 
ing capacity  of  a  distillery  is  reduced 
by  a  direction  of  the  government  that 
the  distillery  be  run  only  a  certain 
number  of  hours,  a  pro  rata  tax  only 
can  be  collected.  U.  S.  v.  Park  (D.  C. 
1870)  Fed.  Cas.  No.  15,991. 

6.  Assessment  precedent  to  collec- 
tion^—The  producing  capacity  of  a  dis- 
tillery being  the  measure  of  taxation 
(Act  July  20,  1868,  |  20),  an  assess- 
ment by  an  officer  is  not  a  condition 
precedent  to  the  collection  of  the  tax. 
U.  S.  V.  Halloran  (C.  C,  1876)  Fed. 
Cas.  No.  15,286. 

7.  Reassessment  of  regular  gallon 
tax^— A  distiller  who  in  good  faith  uses 
material  for  distillation  in  excess  of 
the  estimated  capacity  of  his  distil- 
lery, according  to  survey  made  and 
returned,  and  in  the  regular  course  of 
his  business  pays  the  taxes  upon  his 
entire  production,  cannot  be  again  as- 


sessed at  the  rate  of  70  cents  on  every 
gallon  of  spirits  which  the  excess  ma- 
terial would  have  produced  under  the 
estimates,  prescribed  by  the  Internal 
Revenue  Law,  since  to  enforce  its  col- 
lection would  be  double  taxation.  Stoll 
V.  Pepper  (1878)  97  U.  S.  438,  440,  24 
L.  Ed.  1070. 

If  a  distiller  uses  material  for  dis- 
tillation in  excess  of  the  estimated  ca- 
pacity of  his  distillery  according  to  the 
survey,  but,  in  the  regular  course  of 
his  business,  pays  the  tax  upon  his 
entire  production,  he  cannot  be  again 
assessed  the  regular,  gallon  tax  on  the 
spirits  which  the  excess  of  material 
used  should  have  produced.  Runkle  v. 
Citizens'  Ins.  Co.  (C.  C.  1881)  6  Fed. 
143. 

An  assessment  therefor,  and  all  pro- 
ceedings taken  thereunder,  are  void, 
and  may  be  attacked  collaterally.    Id. 

8.  Tax  In  case  of  accidents— Act  July 
20,  1868  (15  Stat  133),  imposing  a  tax 
on  distilled  spirits,  provides  in  section 
20  that  the  tax  shall  in  no  case  be  on 
less  than  80  per  cent  of  the  capacity 
of  the  distillery.  Section  22  declares 
that  the  distiller  shall  be  deemed  to  be 
continuously  engaged  in  production,  ex- 
cept when  he  suspends  work  as  there- 
in provided,  and  goes  on  to  provide  the 
mode  of  suspension.  Held,  that  where 
a  distillery  was  inoperative  because  of 
an  accident,  and  in  charge  of  a  govern- 
ment officer  for  four  days,  as  provided 
by  the  suspension  clause,  he  was  uot 
liable  for  the  capacity  tax  during  such 
time.  Clinkenbeard  v.  U.  S.  (1874)  88 
U.  S.  (21  WalL)  65,  22  L.  Ed.  477. 

The  court  has  no  power  to  allow  an 
abatement  of  tax  to  a  distiller  from 
the  loss  of  mash  by  the  bursting  of  a 
fermenting  tub.  Turner  v.  Williams  (C. 
0.  1873)  Fed.  Cas.  No.  14.265. 

9.  Lien  for  tax^— A.  purchased.  May 
8,  1875,  certain  high  wines  from  B., 
which  the  latter  had  produced  and  re- 
moved from  his  distillery  to  the  bond- 
ed warehouse;  the  tax  not  having  been 
paid  on  them.  The  collector  of  internal 
revenue  was  duly  notified  of  the  sale. 
While  they  were  there,  the  commission- 
er of  internal  revenue,  under  authority 
of  this  section,  assessed  a  tax  on  the 
number  of  proof  gallons*  of  spirits  dis- 
tilled by  B.  at  that  distillery  between 
January  6  and  March  8,  1875.  Held, 
that  the  wines  so  purchased  by  A.  were 
subject  to  the  lien  of  the  tax.  Hart- 
man  y.  Bean  (1878)  99  U.  S.  393,  25  L. 
Ed.  455. 

10.  Suit  for  tax^-Taxes  assessed  by 
commissioner  of  internal  revenue  un- 
der this  section  may  be  sued  for  under 
section  5937,  ante.  U.  S.  v.  Bristow 
(C.  C.  1884)  20  Fed.  378. 

In  a  suit  based  on  an  internal  rev- 
enue assessment  made  under  this  sec- 
tion, the  assessment  is  prima  facie  evi- 
dence of  its  validity.  U.  S.  v.  Cole 
(D.  C.  1904)   134  Fed.  697. 

Where,  in  a  suit  to  recover  an  as- 
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BeBsment  on  unreported  spirits  alleged  Act  March  3,  1791,  {|  21,  23,  24,  im- 

to  have  been  distilled  from  2,774  gal-  posed  a  yearly   duty  on  stills,   to  be 

Ions  of  fruit,  defendant  stipulated  that  measured  by  their  capacity,  unless  the 

he  had  received  such  amount  of  fruit,  actual    amount    distilled    was     shown. 

but  wholly  failed  to  account  either  for  Act  May  8,  1792,  required  stills  to  be 

the  destruction  of  the  fruit  or  of  the  entered  yearly  at  the  inspection  office 

spirits   alleged   to   have   been   distilled  of  the  district  under  a  penalty.     Held, 

therefrom,   a  finding  in  favor  of   the  that  the  duty  on  stills  could  be  recov- 

govemment  was  justified.    Id.  ered,  whether  an  inspection  office  was 

1 1    r«n«Ai^  <in«w   m,m  •Mil*   iw^w^^mmA      cstabUshed  in  the  district  or  not.     U. 
II.  Capacity  duty  on  stills  imposed      ^^  ^  ,p        -^-.  ^^^ 

by  former   law— The   act  of  July  24,  ^^  ^-  ^^^  ^^^  ^^^'  ^^^  ^^ 

1813,  imposing  a  duty  according  to  ca-  Cited    without    definite    application, 

padty  on  stills  employed  in  distilling  Taney  v.  Penn  Nat.  Bank  of  Reading 

spirits  from  domestic   or   foreign   ma-  (1914)  34  Sup.  Gt  288,  289,  232  U.  S. 

terials  did  not  extend  to  the  rectifica-  174,  58  L.  Ed.  658;   U.  S.  v.  Nebraska 

tion  or  purification  of  spirits  already  Distilling  Go.  (1897)  80  Fed.  285,  280, 

distilled.     U.  S.  v.  Tenbroek  (1817)  2  25  G.  G.  A.  418;   Same  v.  Millinger  (a 

Wheat.  248,  258,  4  L.  Ed.  231.  C.  1881)  7  Fed,  187,  188. 

§  6090.  (Act  Aug.  27,  1894,  c.  349,  §  60.)  Assessments  for  defi- 
ciency in  production. 
All  assessments  made  under  the  provisions  of  section  thirty- 
three  hundred  and  nine  of  the  Revised  Statutes  of  the  United 
States,  and  Acts  amendatory  thereof,  shall  be  at  the  rate  of  tax  im- 
posed by  this  Act  on  each  proof  gallon.    (28  Stat.  566.) 

This  section  was  part  of  the  Wilson  Tariff  Act,  cited  above. 
The  rate  of  tax  was  fixed  at  $1.10  a  gallon  by  section  48  of  this  act,  ante^ 
I  5986. 
R.  S.  f  3309,  mentioned  in  this  section,  is  set  forth  ante,  |  6080 

Cited    without    deflnito    appiioation,      (1914)  34  Sup.  Gt.  288,  289,  232  U.  S. 
Taney  y.  Penn  Nat  Banlc  of  Reading      174,  58  L.  Ed.  558. 

§  6091.  (Act  March  1,  1879,  c.  125,  §  6,  as  amended.  Act  May  28, 
1880,  c.  108,  §  8.)  Remission  and  refunding  of  assessments  for 
deficient  production  of  distillery. 
Whenever,  under  the  provisions  of  section  thirty-three  hundred 
and  nine  of  the  Revised  Statutes,  an  assessment  shall  have 
been  made  against  a  distiller  for  a  deficiency  in  not  producing  eighty 
per  centum  of  the  producing  capacity  of  his  distillery  as  established 
by  law,  or  for  the  tax  upon  the  spirits  that  should  have  been  pro- 
duced from  the  grain,  or  fruit,  or  molasses  found  to  have  been  used 
in  excess  of  the  capacity  of  his  distillery  for  any  month,  as  estimated 
according  to  law,  such  excessive  use  of  grain,  or  fruit,  or  molasses 
having  arisen  from  a  failure  on  the  part  of  the  distiller  to  maintain 
the  capacity  required  by  law  to  enable  him  to  use  such  grain,  or 
fruit,  or  molasses  without  incurring  liability  to  such  assessment,  and 
it  shall  be  made  to  appear  to  the  satisfaction  of  the  Commissioner 
of  Internal  Revenue  that  said  deficiency,  or  that  said  failure,  whereby 
such  excessive  use  of  grain,  molasses,  or  fruit  arose,  WJis  not  oc- 
casioned by  any  want  of  diligence  or  by  any  fraudulent  purpose,  on 
the  part  of  the  distiller,  but  from  misunderstanding  as  to  the  re- 
quirements of  the  law  and  regulations  in  that  respect  or  by  reason 
of  unavoidable  accidents,  then,  and  in  such  case,  the  Commissioner 
of  Internal  Revenue,  subject  to  regulations  prescribed  by  the  Secre- 
tary of  the  Treasury  is  authorized,  on  appeal  made  to  him,  to  remit 
or  refund  such  tax,  or  such  part  thereof  as  shall  appear  to  him  to 
be  equitable  and  just  in  the  premises:  And  the  Commissioner  of 
Internal  Revenue  upon  the  production  to  him  of  satisfactory  proof 
of  the  actual  destruction,  by  accidental  fire  or  other  casualty,  and 
without  any  fraud,  collusion,  or  negligence  of  the  distiller  of  any 
spirits  in  process  of  manufacture  or  distillation,  or  before  removal 
to  the  distillery  warehouse,  shall  not  assess  the  distiller  for  a  de- 
ficiency in  not  producing  eighty  per  centum  of  the  producing  capacity 
of  his  distillery  as  established  by  law  when  the  deficiency  is  occa- 
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sioned  by  such  destruction,  nor  shall  he,  in  such  case,  assess  the 
tax  on  the  spirits  so  destroyed.  *  *  Provided  further,  That  no 
assessments  shall  be  charged  against  any  distiller  of  fruit  for  any 
failure  to  maintain  the  required  capacity,  unless  the  Commissioner 
shall,  within  six  months  after  his  receipt  of  each  monthly  report 
notify  such  distiller  of  such  failure  so  to  maintain  the  required  ca- 
pacity.   (20  Stat.  340.    21  Stat.  147.) 

This  section,  as  originally  enacted  in  Act  March  1,  1879,  c.  125,  f  6,  cited 
above,  was  amended  by  inserting  after  the  word  ''premises"  the  words  "And 
the  Commissioner  of  Internal  Revenue  upon  the  production  to  him,"  etc.,  to 
the  word  "destroyed,"  as  set  forth  here  by  Act  May  28,  1880,  c  108,  §  8, 
last  cited  above. 

A  proviso  of  this  section,  preceding  the  further  proviso  at  the  end  of  the 
section,  that  no  tax  should  be  remitted  or  refunded  under  the  section  upon 
any  assessment  made  prior  to  Jan.  1,  1874,  is  omitted  as  temporary  merely. 

Notes  of  Deoislons 

Nature   of  commissioner's  powers.^  Fruit   distiil6ry.^I7nder  this  section 

The  words  "whenever  it  shall  be  made  requiring   a   distiller    to    pay   internal 

to  appear  to   the   satisfaction  of  the  revenue  tax  on  at  least  80  per  cent, 

commissioner"  refer  merely  to  the  oc-  of  the  capacity  of  his  distillery  as  esti- 

casion  when  the  granted  power  may  be  mated  according  to  law,  he  is  liable  for 

exercised,  and  not  to  the  extent,  op-  such   tax,   though   the   materials   used 

eration,  and  effect  of  the  power.    Bar-  by  him  will  not  produce  such  percent- 

nett  V.  U.  S.  (1880)  16  Gt.  Gl.  515.  age;    but  a  fruit  distiller  within   the 

The  powers  conferred  on  the  com-  proviso  of  said  supplemental  acts  can- 

missioner    relating    to    the    refund    of  not  be  assessed  for  a  deficiency,  unless 

taxes  erroneously  assessed  by  R.  S.  §  the  notice  thereby  required  shall  have 

8220,  ante,  §  5944,  and  by  this  section,  been  given  him.     U.  S.  v.  Ball  (1908) 

are  essentially  identical.    Id.  163  Fed.  504,  00  G.  G.  A.  134. 

Conclusiveness     of     oommissioner's  Cited    without    definite    application, 

certiflcated-ZThe  commissioner's  certifi-  Taney  v.  Penn  Nat.  Bank  of  Reading 

cate  issued  under  the  statute  is  con-  (1914)  34  Sup.  Gt  288,  288,  232  U.  S. 

elusive.     Bamett  ▼.  U.  S.    (1880)    16  174,  58  L.  Ed.  558;   U.  S.  v.  Ridenour 

Ct  GL  515.  (D.  G.  1902)  119  Fed.  411,  415. 

§  6092.  (R.  S.  §  3310,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1,  and 
Act  May  28,  1880,  c.  108,  §  7.)  When  distilling  deemed  com- 
menced; suspension  of  work;  penalty. 
The  first  fermenting  period  of  every  distiller  shall  be  taken  to 
begin  on  the  day  the  distiller's  bond  is  approved;  and  every  dis- 
tiller at  the  hour  of  twelve  meridian  on  the  last  day  of  such  first 
fermenting  period,  or  at  the  same  hour  on  any  previous  day  of  such 
fermenting  period  on  which  spirits  are  distilled,  shall  be  deemed  to 
have  commenced,  and  thereafter  to  be  continuously  engaged  in,  the 
production  of  distilled  spirits  in  his  distillery,  except  in  the  intervals 
when  he  shall  suspend  work  as  hereinafter  provided.  Any  distiller 
desiring  to  suspend  work  in  his  distillery  may  give  notice  in  writing 
to  the  collector  of  the  district,  stating  when  he  will  suspend  work; 
and  on  the  day  mentioned  in  said  notice  said  collector  or  one  of  his 
deputies  shall,  at  the  expense  of  the  distiller,  proceed  to  fasten  se- 
curely the  door  of  every  furnace  of  every  still  or  boiler  in  said  dis- 
tillery, by  locks  and  otherwise,  and  shall  adopt  such  other  means  as 
the  Commissioner  of  Internal  Revenue  may  prescribe  to  prevent  the 
lighting  of  any  fire  in  such  furnace  or  under  such  stills  or  boilers. 
The  locks  and  seals,  and  other  materials  required  for  such  purpose, 
shall  be  furnished  to  the  collector  by  the  Commissioner  of  Internal 
Revenue,  to  be  duly  accounted  for  by  said  collector.  Such  notice 
by  any  distiller,  and  the  action  taken  by  the  collector  in  pursuance 
thereof,  shall  be  immediately  transmitted  to  the  Commissioner  of  * 
Internal  Revenue.  No  distiller,  after  having  given  such  notice,  shall, 
after  the  time  stated  therein,  carry  on  the  business  of  a  distiller  on 
said  premises  until  he  gives  another  notice  in  writing  to  said  col- 
lector, stating  the  time  when  he  will  resume  work ;  and  at  the  time 
so  stated  for  resuming  work  the  collector  or  one  of  his  deputies 
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shall  attend  at  the  distillery  to  remove  said  locks  and  other  fasten- 
ings ;  and  thereupon,  and  not  before,  work  may  be  resumed  in  said 
distillery,  which  fact  shall  be  immediately  reported  to  the  collector 
of  the  district,  and  by  him  transmitted  to  the  Commissioner  of  In- 
ternal Revenue.  Every  distiller  who,  after  the  time  fixed  in  said 
notice  declaring  his  intention  to  suspend  work,  carries  on  the  busi- 
ness of  a  distiller  on  said  premises,  or  has  mash,  wort,  or  beer  in 
his  distillery,  or  on  any  premises  connected  therewith,  or  has  in  his 
possession  or  under  his  control  any  mash,  wort,  or  beer,  with  intent 
to  distill  the  same  on  said  premises,  shall  incur  the  forfeitures  and 
be  subject  to  the  same  punishment  as  provided  for  persons  who 
carry  on  the  business  of  a  distiller  without  having  given  the  bonds 
required  by  law.  But  nothing  in  this  section  shall  be  held  to  apply 
to  suspensions  caused  by  unavoidable  accident;  and  the  Commis- 
sioner of  Internal  Revenue  shall  prescribe  regulations  to  govern 
such  cases  of  involuntary  suspension. 

Act  July  20,  1868,  c.  186,  §  22,  15  Stat  134.  Act  June  6,  1872,  c  315,  § 
12,  17  Stat.  240.  Act  Dec.  24,  1872,  c  13,  §  1,  17  Stat.  401 ;  Act  Feb.  27, 
1877,  c.  69,  I  1,  19  Stat.  248.    Act  May  28,  1880,  c.  108,  §  7,  21  SUt  147. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  after  the  words  '^suspensions  caused  by,"  the  word  "unadvoidable,"  and 
inserting  in  place  thereof  the  word  "unavoidable,"  by  Act  Feb.  27,  1877,  c. 
69,  I  1,  cited  above. 

It  was  further  amended  by  striking  out,  at  the  beginning  of  the  sectioa 
as  originally  enacted,  the  words  "Every  distiller,  at  the  hour  of  twelTe 
meridian,  on  the  third  day  after  that  on  which  the  bond  is  approved,"  and 
inserting  in  place  thereof  the  provision  beginning  with  the  words  '"The  first 
fermenting  period,"  and  ending  with  the  words  "on  which  spirits  are  distilled," 
as  set  forth  here,  by  Act  May  28,  1880,  c.  108,  |  7,  cited  above. 

Notes  of  Deolslons 


Suspension  of  distiiiery  in  general.^ 

A  distiller  is  relieved  from  the  tax  dur- 
ing a  suspension  of  work,  though  the 
resumption  be  irregular.  Act  July  20, 
1868,  §  22.  Daniels  v.  Tarboz  (G.  C. 
1871)  Fed.  Cas.  No.  3,568. 

Having  mash  or  wort  on  the  prem- 
ises during  the  period  of  suspension 
does  not  make  the  dlstiUer  liable  to  the 
tax.    Id. 

A  noncompliance  with  the  statute  in 
regard  to  one  interval  of  suspension 
cannot  affect  the  question  of  the  regu- 
larity of  another  suspension.     Id. 

Notice  of  suspension.— Notice  of  in- 
tention to  suspend  work  held  not  in-, 
valid  because  addressed  to  the  asses- 
sor, where  it  was  acted  upon  by  the  as- 
sistant assessor.  Daniels  v.  Tarbox 
(C.  C.  1871)  Fed.  Cas.  No.  3,568. 

Where  the  distiller  refuses  to  fix  the 
time  to  run  off  the  mash  on  hand  be- 
fore the  notice  of  suspension  takes  ef- 
fect there  can  be  no  legal  suspension. 
Stowell  V.  Williams  (C.  0.  1873)  Fed. 
Cas.  No.  13,515. 

Where  the  defendant  had  a  license  to 
distill,  under  Act  July  24,  1813,  and 
after  the  passage  of  Act  Dec.  21,  1814, 
laying  a  duty  of  20  cents  per  gaUon  on 
spirits  distilled,  he  failed  to  give  no- 
tice of  his  intention  to  desist  from  dis- 
tilling after  the  1st  of  February,  by 
reason  of  this  neglect  he  was  held  lia- 
ble to  pay  the  duties  laid  by  both  acts. 
U.  S.  V.  Whitmell  (1819)  7  N.  C.  137. 

Locking  furnace  door  and  reporting 
suspension w^The  failure  of  the  assist- 
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ant  assessor  to  comply  with  the  stat- 
ute by  locking  the  door  of  the  funmce, 
and  reporting  the  suspension,  will  not 
affect  the  right  of  the  distiller.  Dan- 
iels V.  Tarbox  (C.  C.  1871)  Fed.  Cas. 
No.  3,568. 

Defective  stili.— A  deficiency  assess- 
ment against  a  distillery  is  erroneous 
where  the  deficiency  of  production  for 
which  the  assessment  was  made  was 
caused  by  a  defective  still,  and  was 
not  the  result  of  "culpable  neglect, 
default,  or  mismanagement  of  the  own- 
ers"; and  the  failur.e  to  apply  to  the 
collector  to  have  the  distillery  sealed 
up  until  the  fault  could  be  rectified,  as 
provided  by  this  section,  was  not  in 
this  instance  a  want  of  diligence.  U. 
S.  V.  Nebraska  Distilling  Co.  (1897)  80 
Fed.  285,  25  C.  C.  A.  418. 

Distillery  In  action  from  accideiit^ 
Act  July  20,  1868  (15  Stat  133),  im- 
posing a  tax  on  distilled  spirits,  pro- 
vides in  section  20  that  the  tax  shall 
in  no  case  be  on  less  than  80  per  cent 
of  the  capacity  of  the  distillery.  Sec- 
tion 22  declares  that  the  distiller  shall 
be  deemed  to  be  continuously  engaged 
in  production,  except  when  he  suspends 
work  as  therein  provided,  and  goes  on 
to  provide  the  mode  of  suspension. 
Held  that,  where  a  distillery  was  in- 
operative because  of  an  accident,  and 
in  charge  of  a  government  officer  for 
four  days,  as  provided  by  the  suspen- 
sion clause,  he  was  not  liable  for  the 
capacity  tax  during  such  time.    Clin- 
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kenbeard  ▼.  U.  S.  (1874)  88  U.  S.  (21      which  causes  the  forfeiture.     U.  S.  v. 
WaU.)  65,  69,  22  L.  Ed.  477.  DistiUery  at  Spring  VaUey  (0.  C.  1873) 

See,  also,  notes  under  g  6089,  ante.  Fed.  Gas.  No.  14,963. 

Forfsiture^-Under  Act  July  20, 1868,  Cited    without    definite    applioatlon, 

I  22,  and  Act  June  6,  1872,  |  12,  no  Taney  ▼.  Penn  Nat  Bank  of  Reading 

proof  is  required  of  the  actual  com-  (1914)  34  Sup.  Ct  288,  289,  232  U.  S. 

plidty  of  the  owner  of  the  property  to  174,  68  lu  Bid.  558. 
be  forfeited  in  the  fraud  or  other  thing 

§  6093.  (R.  S.  §  3311.)     Reduction  of  capacity;  penalty. 

Whenever  any  distiller  desires  to  reduce  the  producing-capacity 
of  his  distillery,  he  shall  give  notice  of  such  intention,  in  writing,  to 
the  collector,  stating  the  quantity  of  spirits  which  he  desires  there- 
after to  manufacture  or  produce  every  twenty-four  hours,  and  there- 
upon said  collector  shall  proceed,  at  the  expense  of  the  distiller,  to 
reduce  and  limit  the  producing-capacity  of  the  distillery  to  the  quan- 
tity stated  in  said  notice,  by  placing  upon  a  sufficient  number  of  the 
fermenting-tubs  close-fitting  covers,  which  shall  be  securely  fastened 
by  nails,  seals,  and  otherwise,  and  in  such  manner  as  to  prevent  the 
use  of  such  tubs  without  removing  said  covers  or  breaking  said 
seals,  and  shall  adopt  such  other  precautions  as  may  be  prescribed 
by  the  Commissioner  of  Internal  Revenue  to  reduce  the  capacity  of 
said  distillery.  And  every  person  who  breaks,  injures,  or  in  any 
manner  tampers  with  any  lock,  seal,  or  other  fastening  applied  to 
any  furnace,  still,  or  fermenting-tub,  or  other  vessel,  in  pursuance 
of  the  provisions  of  law,  or  who  opens  or  attempts  to  open  any 
door,  tub,  or  other  vessel,  which  is  locked  or  sealed,  or  otherwise 
closed  or  fastened  as  herein  provided,  or  who  uses  any  furnace,  still, 
or  fermenting-tub,  or  other  vessel,  which  is  so  locked,  sealed,  or 
fastened,  shall  be  deemed  guilty  of  a  felony,  and  shall  be  fined  not 
less  than  one  thousand  dollars  nor  more  than  five  thousand  dollars, 
and  imprisoned  for  not  less  than  one  year  nor  more  than  three  years. 
Act  July  20,  1868,  c  186,  {  30,  15  Stat.  138.  Act  Dec.  24,  1872,  c  13,  17 
Stat  401. 

Notes  of  Deoisloiu 

Construotlon    with    other   statutes.^  two  tubs  were  closed  a  day,  commencing 

Under  sections  6087  and  6080,  ante,  the  May  2,  1876.     On  May  2d  and  3d  A. 

penalty  is  not  to  be  assessed  against  an  mashed  207.45  bushels,  but  distilled  beer 

apparent  excess  above  the  daily  aver-  from    415.96    bushels    whidi    he    had 

age  in  one  month,  when  that  is  balanc-  mashed    April    30th    and    May     1st. 

ed  by  a  corresponding  deficiency  in  the  Thereafter    he    used    207.45    bushels 

succeeding  month,  and  this  is  not  alter-  daily.    All  the  spirits  produced  by  him 

ed  by  the  expression  in  section  5095,  during  May  were  reported  by  him,  and 

ante,  and  this  section,  by  which  a  sur-  the  tax  thereon  duly  paid.     Held,  that 

vey  is  taken  to  ascertain  the  produc-  the   producing   capacity   of   the   distil - 

ing  capacity  for  a  "day  of  24  hours";  lery  was  not  in  law  reduced  to  207.45 

that  expression  being  used  to  represent,  bushels  per   day   until   May   4th    and 

with  greater  certainty,  the  exact  period  hence  A.  was  not  liable  to  be  taxed  for 

of  duration  for  which  the  average  ca-  the  beer  distilled  from  the  415.96  bush- 

pacity  of  production  was  to  be  ascer-  els   of   grain   mashed   April   30th   and 

tained;   and  nothing  but  "average"  was  'May  1st,  as  for  material  used  by  him 

intended,  as  is  manifest  from  the  fact  in  excess  of  the  producing  capacity  of 

that  no  distillery,  under  ordinary  con-  his  distillery  on  May  2d  and  3d.    Weit- 

ditions,  has  any  spirit-producing  capac-  zel  v.  Rabe  (1880)   103  U.  S.  340,  26 

ity  in  24  hours.    Chicago  Distilling  Co.  L.  Ed.  320. 

iJTl  li?^l;V  ^/'fSo   ^^'  ^^'        Time  from  which  reduction  dates^ 
140  U.  S.  647,  35  L.  Ed.  532.  rj^^  ^^^^  ^^^^y^  reduction  of  produc- 

Reduction   of  capaoity  in   generals  '^^i^'^^r'^^T^'-.^^f^^n'^o  ^"^1?%  ^n""*" 

While  a  distillery,  the  capacity  of  which  S^^^lJi,^-  ^^**^®^  ^^'  ^•>  ^«**-  ^*«- 

was    estimated    at    416.90   bushels    of  ^^'  ^•^""• 

grain  each  24  hours,  was  in  fuU  opera-  Cited    without    definite    application, 

tion.  A.,  the  owner  thereof,  made  appli-  Stoll  v.  Pepper   (1878)   97  U.  S.  438. 

cation  under  this  section  to  have  the  441,  24  L.  Ed.  1070;    Taney  v.  Penn 

capacity  reduced  to  207.45  bushels  by  Nat.  Bank  of  Heading  (1914)  34  Sup. 

closing  six  tubs.    According  to  the  prac-  Ct.  288,  289,  232  U.  S.  174,  58  L.  Ed. 

dee  prevailing  in  that  coUection  district,  558. 
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§  6094.  (R.  S.  §  3312.)     Stamps,  how  prepared  and  issued. 

All  stamps  required  for  distilled  spirits  shall  be  engraved  in  their 
several  kinds  in  book-form,  and  shall  be  issued  by  the  Commissioner 
of  Internal  Revenue  to  any  collector,  upon  his  requisition,  in  such 
numbers  as  may  be  necessary  in  the  several  districts.  Each  stamp 
shall  have  an  engraved  stub  attached  thereto,  with  a  number  thereon 
corresponding  with  an  engraved  number  on  the  stamp,  and  the  stub 
shall  not  be  removed  from  the  book.  And  there  shall  be  entered 
on  each  stub  such  memoranda  of  the  contents  of  its  corresponding 
stamp  as  shall  be  necessary  to  preserve  a  perfect  record  of  the  use 
of  such  stamp  when  detached. 

Act  July  20,  1868,  c.  186,  §  26.  15  Stot.  137.  Act  Dec.  24,  1872,  c.  13, 
I  8,  17  Stat.  402. 

The  Commissioner  of  Internal  Revenue  was  required  to  prepare  and  fur- 
nish stamps  denoting  the  payment  of  the  tax  on  distiUed  spirits,  by  Act 
Aug.  27,  1894,  c.  349,   |  48,  ante,  {     ' 


Cfted    without    daflnlto    application,  8.  (1901)  108  Fed.  56,  58,  47  G.  C.  A 

In  re  Kollock  (1897)  17  Sup.  Ct,  444,  195    (writ   of   certiorari   denied  flftOl] 

448,   165  U.   S.   526,  41  L.   Ed.  813;  21  Sup.  Ct  926,  181  U.  S.  622,  45  L. 

Taney  v.  Penn  Nat.  Bank  of  Reading  Ed.  1033) ;    Chadwick  v.  U.  S.  (C.  C 

(1914)  34  Sup.  Ct.  288,  289,  232  U.  S.  1880)  3  Fed.  750,  753;   U.  S.  v.  Baj- 

174,  58  L.  Ed.  558;    Dougherty  t.  U.  aud  (C.  C.  1883)  16  Fed.  376,  379. 

§  6095.  (R.  S.  §  3313.)     Stamps,  form  of,  how  used. 

On  every  stamp  for  the  payment  of  tax  on  distilled  spirits  there 
shall  be  engraved  words  and  figures  representing  a  decimal  number 
of  gallons,  and  on  the  stub  corresponding  to  such  stamp  there  shall 
be  engraved  a  similar  number  of  gallons,  and  between  the  stamp 
and  the  stub,  and  connecting  them,  shall  be  engraved  nine  coupons, 
which,  beginning  next  to  the  stamp,  shall  indicate  in  succession  the 
several  numbers  of  gallons  between  the  number  named  in  the  stamp 
and  the  decimal  number  next  above.  And  whenever  any  collector 
receives  the  tax  on  the  distilled  spirits  contained  in  any  cask,  he 
shall  detach  from  the  book  a  stamp  representing  the  denominate 
quantity  nearest  to  the  quantity  of  proof-spirits  in  such  cask,  as 
shown  by  the  gauger's  return,  with  such  number  of  the  coupons  at- 
tached thereto  as  shall  be  necessary  to  make  up  the  whole  number 
of  proof-gallons  in  said  cask;  and  any  fractional  part  of  a  gallon 
amounting  to  one-half  gallon  or  over  in  addition  to  the  number  of 
full  gallons  shall  be  regarded  as  a  full  gallon,  and  any  fractional 
part  of  a  gallon  less  than  one-half  gallon  in  any  cask  or  package 
shall  be  exempt  from  tax.  All  unused  coupons  shall  remain  attached 
to  the  marginal  stub,  and  no  coupon  shall  have  any  value  or  sig- 
nificance when  detached  from  the  stamp  and  stub.  And  the  tax- 
paid  stamps  with  the  coupons  may  denote  such  number  of  gallons, 
not  less  than  twenty,  as  the  Commissioner  of  Internal  Revenue  may 
deem  advisable. 

Act  July  20,  1868,  c.  186,  §  27,  15  Stat.  137.    Act  June  6, 1872,  c.  315, 1 12, 
17  Stat.  240.     • 

The  provision  of  this  section  that  any  fractional  part  of  a  gallon  lew 
than  "one-half  gallon"  in  any  cask  or  package  shall  be  exempt  from  tax  w«J 
superseded  by  a  proviso  "that  in  computing  the  tax  on  any  package  of 
spirits  all  fractional  parts  of  a  gallon,  less  than  one  tenth,  shall  be  excluded, 
annexed  to  the  provision  fixing  the  rate  of  tax  imposed  by  Act  Aug.  27,  l^H 
c.  349,  §  48,  ante,  S  5986,  which  section  also  required  the  CommissioneT  oi 
Internal  Revenue  to  prescribe  and  furnish  stamps. 

Cited  without  definite  application,  y.  Penn  Nat.  Bank  of  Heading  (^^^^ 
U.  S.  V.  Ulrici  (1884)  4  Sup.  Ct  288,  34  Sup.  Ct.  288,  289,  232  U.  S.  l*?^'  ^ 
290,  111  U.  S.  38,  28  L.  Ed.  344;  Taney      L.  Ed.  558. 

§  6096.  (R.  S.  §  3314,  as  amended.  Act  March  1,  1879,  c.  125,  §  ^' 
and  Act  May  28,  1880,  c.  108,  §  16.)  AccountabUity  for  stac^p- 
books.  -  ^ 

The  books  of  tax-paid  stamps  issued  to  any  collector  shall 
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charged  to  his  account  at  the  full  value  of  the  tax  on  the  number  of 
gallons  represented  on  the  stamps  and  coupons  contained  in  said 
books;  and  every  collector  shall  make  a  monthly  return  to  the 
Commissioner  of  Internal  Revenue  of  all  tax-paid  stamps  issued  by 
him  to  be  affixed  to  any  cask  or  package  containing  distilled  spirits 
on  which  the  tax  has  been  paid,  and  account  for  the  amount  of  the 
tax  collected;  and  when  the  said  collector  returns  to  the  Commis- 
sioner of  Internal  Revenue  any  book  of  marginal  stubs,  which  it  shall 
be  his  duty  to  do  as  soon  as  all  the  stamps  contained  in  the  book 
when  issued  to  him  have  been  used,  and  accounts  for  the  tax  on 
the  number  of  gallons  represented  on  the  stamps  and  coupons  that 
were  contained  in  said  book,  there  shall  be  allowed  to  the  collector  a 
commission  of  one-half  of  one  per  centum  on  the  amount  of  such 
tax,  in  addition  to  any  other  commission  by  law  allowed:  Pro- 
vided, That  the  total  net  compensation  of  collectors  as  fixed  by  this 
title  shall  riot  be  thereby  increased.  All  stamps  relating  to.  distilled 
spirits,  other  than  the  tax-paid  stamps,  shall  be  charged  to  collectors ; 
and  the  books  containing  such  stamps  may  be  intrusted  by  any  col- 
lector to  the  ganger  of  the  district,  who  shall  make  a  daily  report 
to  the  collector  of  all  such  stamps  used  by  him  and  for  whom  used ; 
and  when  all  the  stamps  contained  in  any  such  book  have  been  is- 
sued, the  ganger  of  the  district  shall  return  the  book  to  the  collector, 
with  all  the  marginal  stubs  therein:  Provided,  That  all  export 
stamps  issued  to  collectors  shall  be  charged  to  them  as  representing 
the  value  of  ten  cents  for  each  stamp,  and  they  shall  collect  the 
amount  due  for  such  stamps  at  the  rate  of  ten  cents  for  each  stamp 
issued  in  such  manner  and  at  such  time  as  the  Commissioner  of 
Internal  Revenue  may  prescribe,  and  the  Commissioner  may,  in  his 
discretion,  make  assessment  therefor. 

Act  July  20,  1868,  c.  186,  |  28,  15  Stat.  138.    Act  June  6,  1872.  c.  315,  §  * 
12,  17  Stat.  240.     Act  Dec.  24,  1872,  c.  13,  S  6,  17  Stat.  403.     Act  March 
1,  1879,  c.  125,  i  5,  20  Stat.  339.     Act  May  28,  1880,  c.  108,  §  16,  21  Stat 
148. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  in  the  first  proviso,  after  the  words  "stamps  used  by  him  and  for  whom 
used,"  the  words. "and  from  these  reports  the  Commissioner  of  Internal  Rev- 
enue shall  assess  the  person  for  whom  they  were  used  and  the  collector  shall 
thereupon  collect  the  amount  due  for  such  stamps  at  the  rate  of  ten  cents  for 
each  stamp  issued  during  the  month,"  and  inserting  in  place  thereof  the  words 
"the  collector  shall  collect  the  amount  due  for  such  stamps  at  the  rate  of  ten 
cents  for  each  stamp  issued,  in  such  manner  and  at  such  times  as  the 
Commissioner  of  Internal  Revenue  may  prescribe,  and  the  Commissioner  may, 
in  his  discretion,  make  assessments  therefor,"  by  Act  March  1,  1879,  c.  125, 
{  5,  cited  above. 

It  was  further  amended  by  striking  out  the  words  of  the  amendment  by  Act 
March  1,  1879,  c.  125,  |  5,  as  given  here,  and  by  adding,  at  the  end  of  the 
section  as  originally  enacted,  the  last  proviso,  as  set  forth  here,  by  Act  May 
28,  1880,  c  108,  §  16,  cited  above. 

The  provisions  for  commissions  were  superseded  by  Act  Feb.  8,  1875,  c. 
86,  i  12,  as  amended  March  1,  1879,  c.  125,  §  2,  ante,  §  5850. 

Notes  of  Deolsloiis 

Repeal  of  statute.— R.  S.  §  3314,  was  Cited    without    definite    application, 

not  repealed  as  to  commissions  by  sec-  U.  S.  v.  Ulrici  (1884)  4  Sup.  Ct.  288, 
tion  2  of  the  act  of  March  1,  1879;  290,  111  U.  S.  38,  28  L.  Ed*  344;  Tan- 
it  being  reenacted  verbatim  in  section  5  ey  v.  Penn  Nat  Bank  of  Reading  (1914) 
of  that  act.  U.  S.  v.  Landram  (1886)  34  Sup.  Ct.  288.  289.  232  U.  S.  174, 
6  Sup.  Ct.  954,  118  U.  S.  81,  30  L.  Ed.  58  L.  Ed.  558;  Chadwick  v.  U.  S.  (C. 
68.  C.  1880)  3  Fed.  750,  755;   Landram  v. 

U.  S.  (1886)  21  Ct.  CI.  128. 

§  6097.  (R.  S.  §  3315,  as  amended,  Act  March  1,  1879,  c.  125,  §  5,) 
Restamping  tax-paid  spirits,  tobacco,  etc.,  when  stamps  lost  or 
destroyed. 

The  Commissioner  of  Internal  Revenue  may,  under  regulations 
prescribed  by  him  with  the  approval  of  the  Secretary  of  the  Treasury, 
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issue  stamps  for  restamping  packages  of  distilled  spirits,  tobacco, 
cigars,  snulff,  cigarettes  and  fermented  liquors  which  have  been  duly 
stamped,  but  from  which  the  stamps  have  been  lost  or  destroyed  by 
unavoidable  accident. 

Act  June  6,  1872,  c.  816,  {  15,  17  Stat  245.  Act  March  1,  1879,  c  125. 
i  5,  20  Stat.  33a 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  after  the  words  '^Secretary  of  the  Treasury,"  the  words  "issue  tax  paid 
stamps  for  restamping  distilled  spirits  upon  which  the  tax  shall  have  been 
paid,"  and  inserting  in  place  thereof  the  provision  beginning  with  the  words 
**is8ue  stamps  for  restamping,"  and  ending  with  the  words  "which  have  been 
duly  stamped,"  as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  |  5,  cited 
above. 

Notes  of  Deoisloiis 

Authority  of  oommlsslonor  to  diroct  ond  time  to  the  collector  and  apply  for 

rsstamping^-The  commissioner  has  no  a  refund.    Woolner  ▼.  U.  S.  (1877)  13 

authority  to  direct  the  restamping  of  Ct.  Gl.  355. 

distilled  spirits  and  fermented  liquors  Where  a  distiller  loses  his  tax-paid 
where  the  dtamp  previously  affixed  has  stamps  before  they  are  affixed  to  the 
become  detached  and  destroyed  with-  cask,  and  pays  the  tax  again  to  pro- 
out  the  fault  of  the  distiller.  (1871)  cure  other  stamps,  the  duplicate  pay- 
13  Op.  Atty.  Gen.  574.  ment  is  an  overpayment,  which  may  be 

Loss  of  tax-pald  stamps  beforo  boloo  '^^^B^^^  ^^  ^/^  Commission  of  Inter- 

affixed— Distillers       whose       tax-paid  nal  Revenue.    Id. 

stamps   are   lost  before  being  affixed  Cited    without    deflnite    applicatlei, 

to  the  cask  are  not  restricted  to  apply-  Taney  v.  Penn  Nat  Bank  of  Reading 

ing   to   the   Commissioner   of  Internal  (1914)  34  Sup.  Ct  288,  289,  232  U.  S. 

Revenue  for  duplicate  stamps  under  the  174,  58  L.  Bid.  558. 
Statutes.    They  may*pay  the  tax  a  sec- 

§  6098.  (R.  S.  §  3316.)  Officer  using,  or  issuing,  or  permitting  use 
of  stamps,  contrary  to  law;  penalty. 
Whenever  any  revenue  officer  affixes  or  cancels,  or  causes  or  per- 
mits to  be  affixed  or  canceled,  any  stamp  relating  to  distilled  spirits 
provided  for  by  laW,  in  any  other  manner  or  in  any  other  place,  or 
issues  the  same  to  any  other  person  than  as  provided  by  law,  or  by 
regulation  made  in  pursuance  thereof,  or  knowingly  affixes,  or  per- 
mits to  be  affixed,  any  such  stamp  to  any  cask  or  package  of  spirits 
of  which  the  whole  or  any  pai:t  has  been  distilled,  rectified,  com- 
pounded, removed,  or  sold,  in  violation  of  law,  or  which  has  in  any 
manner  escaped  payment  of  tax  due  thereon,  he  shall,  for  every 
such  offense,  be  fined  not  less  than  five  hundred  dollars  nor  more 
than  three  thousand  dollars,  and  be  imprisoned  for  not  less  than 
six  months  nor  more  than  three  years. 

Act  July  20,  1868,  c.  186.  §  29,  15  Stat  138. 

Cited    without    definite    appilcatlon,      (1014)  34  Sup.  Ct  288,  289,  232  U.  & 
Taney  y.  Penn  Nat  Bank  of  Reading      174,  58  L.  Ed.  558. 

§  6099.  (R.  S.  §  3317,  as  amended,  March  1,  1879,  c.  125,  §  5.) 
Rectifier's  returns;  penalty  for  unlawfully  rectifying. 
That  on  or  before  the  tenth  day  of  each  month  every  person  en- 
gaged in  rectifying  or  compounding  distilled  spirits  shall  make,  in 
such  form  as  may  be  prescribed  by  the  Commissioner  of  Internal 
Revenue,  a  return  to  the  collector  of  the  district,  showing  the  quan- 
tity of  spirits  received  for  rectification,  and  from  whom  received, 
the  quantity  dumped  for  rectification,  the  quantity  rectified,  the  quan- 
tity removed  after  rectification  during  the  preceding  month,  and 
giving  such  other  information  as  may  be  required  by  the  Commis- 
sioner of  Internal  Revenue,  such  return  to  be  made  in  duplicate  and 
swofn  to  by  the  rectifier;  and  the  collector  shall  forward  one  of 
such  returns  to  the  Commissioner  of  Internal  Revenue.  Every  per- 
son who  engages  in,  or  carries  on,  the  business  of  a  rectifier  with 
intent  to  defraud  the  United  States  of  the  tax  on  the  spirits  recti- 
fied by  him,  or  any  part  thereof,  or  with  intent  to  aid,  abet,  or  assist 
any  person  or  persons  in  defrauding  the  United  States  of  the  tax 
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on  any  distilled  spirits,  or  who  shall  purchase  or  receive  or  rectify 
any  distilled  spirits  which  have  been  removed  from  a  distillery  to  a 
place  other  than  the  distillery-warehouse  provided  by  law,  knowing 
or  having  reasonable  grounds  to  believe  that  the  tax  on  said  spirits, 
required  by  law,  has  not  been  paid,  shall,  for  every  such  offense, 
be  fined  not  less  than  one  thousand  dollars  nor  more  than  five  thou- 
sand dollars,  and  imprisoned  not  less  than  six  months  nor  more  than 
two  years. 

Act  June  30,  1864,  c  173,  §  17,  13  Stat.  227.  Act  July  20,  1888,-  c.  186, 
I  59,  15  Stat.  151.  Act  June  6,  1872,  c.  315,  §  13,  17  Stat.  244.  Act  Dec. 
24,  1872,  c.  13,  I  1,  17  Stat.  401.  Act  March  1,  1879,  c.  125,  §  5,  20  Stat. 
339. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

"Every  rectifier  of  distilled  spirits  shall  make  a  return  of  the  quantity  and 
proof  of  all  the  spirits  purchased,  and  of  the  number  of  barrels  of  spirits, 
counting  forty  gallons  of  proof-spirits  to  the  barrel,  rectified,  purified,  or  re- 
fined by  him,  whenever  such  return  is  demanded  by  the  collector  of  his  dis- 
trict." 

It  was  amended  to  read  as  set  forth  here,  by  Act  March  1,  1879,  c  125,  | 
6,  cited  above. 

Notes  of  Decisions 

Receipt  of  spirits  from  iilloit  distill- 
ery*—The  receipt  of  distilled  spirits 
produced  at  and  removed  from  an  illicit 
distillery  is  within  the  scope  of  this 
section.  U.  S.  v.  Byrne  (O.  O.  1881)  7 
Fed.  455. 


Prosecution  and  punishment— Where 

defendants  on  trial  were  jointly  indict- 
ed with  others  charged  with  engaging  in 
and  carrying  on  business  as  rectifiers 
in  the  names  of  certain  companies  or- 
ganized by. them  with  intent  to  defraud 
the  United  States  of  the  taxes  on  spir- 
its so  rectified  by  them,  although  con- 
spiracy is  not  charged,  statements  made 
by  the  defendants  not  on  trial  are  ad- 
missible in  evidence,  to  show  intent, 
where  so  connected  with  the  acts  and 
transactions  charged  as  to  constitute  a 
part  of  the  res  gestae.  Sprinkle  v.  U. 
S.  (1905)  141  Fed.  811,  73  C.  O.  A. 
285. 

On  the  trial  of  defendants,  charged 
with  a  violation  of  the  internal  revenue 
law,  the  instructions,  rules,  and  regu- 
lations prescribed  by  the  Commission- 
er of  Internal  Revenue,  as  authorized 
by  statute,  are  admissible  in  evidence 
where  pertinent  to  the  issues.     Id. 

Where  defendants  on  trial  were  joint- 
ly indicted  with  others  charged  with 
carrying  on  the  business  of  rectifiers 
in  the  names  of  certain  companies  or- 
ganized by  them  with  intent  to  defraud 
the  United  States  of  the  internal  rev- 
enue on  their  rectified  spirits,  a  type- 
written letter  purporting  to  have  been 
dictated  by  one  of  the  defendants  and 
signed  in  his  name  by  a  rubber  stamp 
or  stencil,  no  part  of  which  was  in  his 
handwriting,  was  inadmissible  as  against 
him,  in  the  absence  of  other  evidence 
sufficient  to  connect  him  with  the  of- 
fense charf^ed.  Sprinkle  v.  U.  S.  (1906) 
150  Fed.  56,  82  C.  C.  A.  1,  writ  of  cer- 
tiorari denied  Angle  v.  U.  S.  (1907)  27 
Sup.  Ct.  789,  205  U.  S.  542,  51  L.  Ed. 
922. 

Defendants  were  indicted  for  unlaw- 
fully carrying  on  the  business  of  a  rec- 


tifier without  having  paid  the  special 
tax  required  by  law,  in  violation  of 
section  5966,  ante,  for  which  defend- 
ants might  have-  been  fined  $5,000  and 
imprisoned  for  two  years.  The  sec- 
ond count  was  for  the  unlawful  rectify- 
ing in  violation  of  this  section,  for 
which  a  punishment  of  not  less  than 
$1,000  nor  more  than  $5,000  fine,  and 
imprisonment  for  not  less  than  six 
months  nor  more  than  two  years,  might 
be  imposed.  The  third  count  was  for 
omitting  to  put  up  signs  as  required  by 
section  6019,  ante,  the  punishment  for 
which  was  a  fine  of  $500.  And  the 
fourth  count  was  for  violating  section 
6107,  post,  prohibiting  the  changing  of 
stamps  and  shifting  of  distilled  spirits, 
under  which  the  maximum  punishment 
is  a  fine  of  $1,000  and  imprisonment  for 
a  year.  Held,  that  such  offenses  in- 
Tolving  imprisonment  were  crimes  for 
which  accused  could  only  be  punished 
after  a  conviction  by  a  jury  under 
Const  art.  3,  §  2,  providing  that  the 
trial  of  all  crimes  except  in  the  case  of 
impeachment  shall  be  by  jury.  Low 
V.  U.  S.  (1909)  169  Fed.  86,  94  C.  C. 
A.1. 

An  indictment  under  this  section  for 
purchasing  distilled  spirits  which  had 
been  removed  from  the  distillery  to  a 
place  other  than  the  warehouse  provid- 
ed by  law,  held,  at  most,  defective  in 
form  only,  and  sufficient  under  section 
1691,  ante.  Rosenfeld  v.  U.  S.  (1912) 
202  Fed.  469,  120  C.  C.  A.  599. 

In  a  prosecution,  by  information,  for 
the  violation  of  this  section,  evidence 
that  the  defendant  had  in  his  posses- 
sion a  rectifying  apparatus,  and  that 
illicit  spirits  had  been  conveyed  to  said 
apparatus  in  ale  barrels,  and  in  the 
presence  of  the  defendant  poured  into 
the  receiving  tub  of  such  apparatus,  on 
two  different  occasions,  under  suspi- 
cious circumstances,  is  sufficient  to  jus- 
tify a  jury  in  finding  that  the  defendant 
was  then  carrying  on  the  business  of 
a  rectifier,  with  intent  to  defraud  the 
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government  of  the  tax  on  the  spirits  prosecution  under  the  statute,  and  did 

there   and   then   rectified  by  such   de-  not  require  to  be  proved.    Id. 

fendant.    U.  S.  v.  Byrne  (C.  0.  1881)  7  Cited     without    definite     appllcatioi, 

Fed.  455.  Taney  v.  Penn  Nat  Bank  of  Readinf 

An  averment  in  an  information  for  (1914)  34  Sup.  Ct  288.  289,  232  U.  S. 

the  violation  of  this  section  that  the  174,  58  L.  Ed.  558;  Old  Nick  Williami 

spirits  were  received  from  some  person  Co.  v.  Same  (1907)  152  Fed.  925,  82  C. 

or  persons  to  the  district  attorney  as  C.  A.  73  (affirmed  [1910]  30  Sup.  Ot 

yet  unknown  was  not  necessary  to  a  221,  215  U.  S.  5i41,  54  L.  Ed.  318). 

§  6100.  (R.  S.  §  3318,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1, 
and  Act  March  1,  1879,  c.  125,  §  5.)  Books  to  be  kept  by  recti- 
fiers and  wholesale  dealers;  penalty;  monthly  transcript;  pen- 
alty. 
Every  rectifier  and  wholesale  liquor-dealer  shall  provide  a  book, 
to  be  prepared  and  kept  in  such  form  as  may  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  and  shall,  on  the  same  day  on 
which  he  receives  any  foreign  or  domestic  spirits,  and  before  he  draws 
off  any  part  thereof,  or  adds  water  or  anything  thereto,  or  in  any  re- 
spect ahers  the  same,  enter  in  such  book,  and  in  the  proper  columns 
respectively  prepared  for  the  purpose,  the  date  when,  the  name  of  the 
person  or  firm  from  whom,  and  the  place  whence  the  spirits  were  re- 
ceived, by  whom  distilled,  rectified,  or  compounded,  and  when  and  by 
whom  inspected,  and,  if  in  the  original  package,  the  serial  number  of 
each  package,  the  number  of  wine-gallons  and  proof-gallons,  the  kind 
of  spirit,  and  the  number  and  kind  of  adhesive  stamps  thereon.  And 
every  such  rectifier  and  wholesale  dealer  shall,  at  the  time  of  sending 
out  of  his  stock  or  possession  any  spirits,  and  before  the  same  are  re- 
moved from  his  premises,  enter  in  like  manner  in  the  said  book  the 
day  when  and  the  name  and  place  of  business  of  the  person  or  firm 
to  whom  such  spirits  are  to  be  sent,  the  quantity  and  kind  or  quantity 
of  such  spirits,  the  number  of  gallons  and  fractions  of  a  gallon  at 
proof,  and,  if  in  the  original  packages  in  which  they  were  received, 
the  name  of  the  distiller  and  the  serial  number  of  the  package.  Every 
such  book  shall  be  at  all  times  kept  in  some  public  or  open  place  on 
the  premises  of  such  rectifier  or  wholesale  dealer  for  inspection,  and 
any  revenue  officer  may  examine  it  and  take  an  abstract  therefrom; 
and  when  it  has  been  filled  up  as  aforesaid,  it  shall  be  preserved  by 
such  rectifier  or  wholesale  liquor-dealer  for  a  period  not  less  than 
two  years ;  and  during  such  time  it  shall  be  produced  by  him  to  every 
revenue  officer  demanding  it.  And  whenever  any  rectifier  or  whole- 
sale liquor-dealer  refuses  or  neglects  to  provide  such  book,  or  to  make 
entries  therein  as  aforesaid,  or  cancels,  alters,  obliterates,  or  destroys 
any  part  of  such  book,  or  any  entry  therein,  or  makes  any  false  entry 
therein,  or  hinders  or  obstructs  any  revenue  officer  from  examining 
such  book,  or  making  any  entry  therein,  or  taking  any  abstract  there- 
from; or  whenever  such  book  is  not  preserved  or  is  not  produced 
by  any  rectifier  or  wholesale  liquor-dealer  as  hereinbefore  directed, 
he  shall  pay  a  penalty  of  one  hundred  dollars,  and  shall  on  convic- 
tion be  fined  not  less  than  one  hundred  dollars  nor  more  than  five 
thousand  dollars,  and  imprisoned  not  less  than  three  months  nor 
more  than  three  years.  That  every  person  required  to  keep  the  books 
prescribed  by  this  section  shall,  on  or  before  the  tenth  day  of  each 
month,  make  a  full  and  correct  transcript  of  all  entries  made  in  such 
book  during  the  month  preceding,  and,  after  verifying  the  same  by 
oath,  shall  forward  the  same  to  the  collector  of  the  district  in  which 
he  resides.  Any  failure  by  reason  of  refusal  or  neglect  to  make  said 
transcripts  shall  subject  the  person  so  offending  to  a  fine  of  one  hun- 
dred dollars  for  each  neglect  or  refusal. 

Act  July  20,  1868,  c.  186,  §  45,  15  Stat.  143.    Act  Feb.  27,  1877,  c.  69,  19 
Stat.  248.    Act  March  1,  1879,  c.  125,  §  5,  20  Stat.  839. 
This  section,  as  enacted  in  the  Revised  Statutes,  waa  amended  by  striking 
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•  out  after  the  words  "or  any  entry"  the  word  "therin,"  and  inserting  in  place 
thereof  the  word  ''therein,"  and  by  inserting  after  the  words  "and  shall"  tiie 
words  "on  conviction,"  by  Act  Feb.  27,  1877,  c.  69,  S  1,  dted  above. 

It  was  further  amended  by  adding  at  the  end  of  the  section  as  originally 
enacted  the  provisions  beginning  with  the  words  "That  every  person  required 
to  keep  books,"  etc.,  to  the  end  of  the  section  as  set  forth  here,  by  Act  March 
1,  1879,  c.  125,  I  5,  cited  above. 

A  distiller  selling  his  own  product,  though  not  subject  to  the  special  tax 
of  a  wholesale  liquor  dealer  on  account  of  such  sales,  was  required  to  keep 
the  books  and  to  make  the  transcript  as  provided  for  in  this  section,  by  Act 
Aug.  27,  1894,  c.  349,  |  62,  ante,  §  5974. 

The  provisions  of  this  section  were  made  applicable  to  revenue  agents  by 
an  amendment  of  R.  S.  |  3152,  by  Act  March  1,  1879,  c  125,  §  2,  ante,  § 
5856. 

Notes  of  DeeUtons  • 


See  notes  under  §  6353,  post 

Dealers  to  whom  statute  appiie8.^A 

retail  dealer  in  liquors,  who  also  pur- 
chases and  sells  malt  liquors  in  quan- 
tities of  more  than  five  gallons  at  the 
same  time,  is  not  required  to  keep  the 
book  provided  for  in  Act  July  20,  1868, 
c.  186,  §  45.  U.  S.  V.  Reagan  (D.  C. 
X872)  Fed.  Cas.  No.  16,128. 

The  book  is  to  be  kept  only  by  whole- 
sale dealers  in  domestic  spirits,  and  a 
person  does  not  become  such  dealer  by 
taking  out  a  wholesale  license  for  sell- 
ing ale,  though  he  also  sells  domestic 
spirits  at  retail.    Id. 

Dealers  in  foreign  as  well  as  domestic 
spirits  are  subject  to  Act  1868,  §  45, 
and  must  keep  the  books  and  make  the 
entries  specified  therein  so  far  as  they 
can.  U.  S.  V.  McCuUough  (D.  O.  1876) 
Fed.  Gas.  No.  15,665. 

Premlsee  of  dealer.— The  bonded 
warehouse  in  which  a  liquor  dealer 
stores  his  goods  is  to  be  regarded  as 
bis  premises,  in  the  meaning  of  the 
statute;  and,  by  a  sale  and  transfer 
of  the  goods  in  bond  without  removal, 
the  premises  then  become  the  premises 
of  the  vendee,  instead  of  the  vendor. 
U.  S.  V.  McCuUough  (D.  C.  1876)  Fed. 
Cas.  No.  15,665. 

Liability  for  failure  to  make  entry  In 
general.— To  render  the  party  liable  un- 
der this  section  for  neglect,  it  must  ap- 
pear that  the  entries  were  omitted 
through  carelessness  or  design,  and  not 
by  pure  accident.  U.  S.  v.  Amann  (O. 
C.  1876)  Fed.  Cas.  No.  14,438. 

Sale  of  spirits  by  the  consignee,  aft- 
er the  arrival  and  transfer  of  the  bill 
of  lading,  so  that  the  purchaser  re- 
ceives them  from  the  carrier,  makes 
the  seller  liable,  under  this  section,  for 
sending  them  out  of  his  stock  and  pos- 
session, without  entering  them  on  his 
books.  U.  S.  V.  Miller  (C.  C.  1877) 
Fed.  Cas.  No.  15,771. 

Wholesale  liquor  dealers  who  received 
15  barrels  of  spirits,  and  entered  only 
6  on  their  books,  intending  to  retail  the 
remaining  9,  are  liable  for  the  penalty 
of  $100,  under  this  section.  U.  S.  v. 
Malone  (D.  C.  1876)  Fed.  Cas.  No.  15,- 
713. 

Delegation  of  duty  of  making  entriee. 

—The  duty  of  making  entries  may  be 
delegated  to  a  derk,  but  the  principal  is 


responsible  if  the  proper  entries  are  not 
made.  U.  S.  v.  Amann  (C.  C.  1876) 
Fed.  Cas.  No.  14,438;  Same  v.  Fifty 
Baroels  of  Whisky  (D.  C.  1870)  Fed. 
Cas.  No.  15,091.  But  see  Quantity  of 
Distilled  Spirits  (D.  C.  1869)  Fed.  Cas. 
No.  11,495. 

Ambtguoue  entries.— All  ambiguous 
entries  in  the  book  are  to  be  taken 
most  strongly  against  the  rectifier 
where  discrepancies  are  not  explained. 
Quantity  of  DistiUed  Spirits  (D.  C. 
1868)  Fed.  Cas.  No.  11,494. 

Oral   evidenoe  as  to   reoord.— Under 

this  section  and  section  6083,  ante,  re- 
quiring every  distiller  to  keep  a  book 
in  which  shall  be  recorded  certain  facts 
specified  with  reference  to  his  business, 
it  was  held,  in  an  action  by  a  distiller 
to  recover  internal  revenue  taxes  al- 
leged to  have  been  wrongfully  imposed, 
that  evidence  that  plaintiff's  record 
book  had  been  taken  from  him  and  car- 
ried to  a  certain  collector's  office,  after 
which  it  was  taken  to  the  revenue 
agent's  office  at  G.,  and  was  last  seen 
in  1893  or  1894,  three  years  after  the 
final  disposition  of  a  criminal  case 
against  plaintiff,  and  that  search  had 
been  made  in  th^  office  of  the  revenue 
agent,  where  it  had  last  been  seen, 
without  proof  that  a  search  had  been 
made  in  the  collector's  office  for  the 
transcript  on  which  the  assessment 
made  was  required  to  be  filed  nor  in 
the  office  of  the  clerk  where  t^e  original 
record  had  been  used  in  evidence  in 
the  criminal  proceeding,  was  insufficient 
to  justify  the  admission  of  oral  evidence 
of  contents  of  such  record.  Brown  v. 
Harkins  (1904)  131  Fed.  63,  65  C.  C. 
A.  301. 

Prosecution  and  punish ment.-^n  the 

trial  of  defendants,  charged  with  a 
violation  of  the  internal  revenue  law, 
the  instructions,  rules,  and  regulations 
prescribed  by  the  Commissioner  of  In- 
ternal Revenue,  as  authorized  by  stat- 
ute, are  admissible  in  evidence  where 
pertinent  to  the  issues.  Sprinkle  v.  U. 
S.  (1905)  141  Fed.  811,  73  C.  C.  A, 
285. 

Under  subdivision  4,  §  5971,  ante,  de- 
fining a  wholesale  liquor  dealer  to  be  a 
person  who  sells  or  offers  for  sale  for- 
eign or  domestic  distilled  spirits  or 
wines  in  quantities  not  less  than  five 
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wine  gallons  at  a  time,  it  was  held 
that,  where  an  indictment  charged  de- 
fendant as  a  wholesale  liquor  dealer 
with  sending  out  two  casks  of  distilled 
spirits  without  making  the  required  en- 
tries in  his  record  book,  required  to 
be  kept  by  this  section,  the  indictment 
sufficiently  charged  that  the  casks  con- 
tained each  not  less  than  five  wine  gal- 
lons. Williams  v.  U.  S.  (1907)  158 
Fed.  30,  88  C.  C.  A.  296,  reversing 
judgment  (1906)  87  Pac  647,  17  Okl. 
28. 

The  indictment  was  also  not  objec- 
tionable for  failure  to  specify  the  name 
of  the  consignee  or  the  place  where 
the  casks  were  sent;  such  specifications 
being  mere  matters  of  evidence  of  which 
defendant  could  have  secured  informa- 
tion by  demanding  a  bill  of  particulars. 
Id. 

Under  the  requirement  that  every 
wholesale  liquor  dealer  at  the  time  of 
sending  out  any  spirits  shall  enter  in 
his  record  book  the  day  when  and  the 
name  and  place  of  business  of  the  per- 
son or  firm  to  whom  such  spirits  are  to 
be  sent,  the  quantity  and  kind  or  qual- 
ity of  such  spirits,  the  number  of  gal- 
lons, the  name  of  the  distiller,  and  the 
serial  number  of  the  package,  it  was 
held  that,  the  gist  of  the  offense  being 
the  sending  out  of  any  spirits  without 
complying  with  the  section,  the  quan- 
tity sent  out  was  not  an  essential  ele- 
ment thereof,  so  that  an  indictment 
charging  that  defendant,  a  wholesale 
liquor  dealer,  sent  out  of  his  stock  two 
casks  of  distilled  spirits,  without  mak- 
ing the  required  record  entries,  was 
not  fatally  defective  in  failing  to  speci- 
fy the  quantity  shipped.    Id. 

Accused  was  indicted  for  willfully  and 
unlawfully  refusing  and  neglecting  to 
make  in  his  record  book,  kept  as  a 
wholesale  liquor  dealer,  any  entry  or 
entries  concerning  two  particular  casks 
of  spirits  at  the  time  they  were  sent 
out  The  court  charged  that  if  de- 
fendant failed  or  neglected  to  provide  a 
book  in  such  form  as  prescribed  by  the 
Commissioner  of  Internal  Revenue,  and 
sold  as  a  wholesale  liquor  dealer  any 
kind  of  distilled  spirits,  and  at  the  time 
of  sending  out  of  his  stock  and  posses- 
sion any  of  such  spirits,  and  before  the 
same  were  removed  from  his  premises, 
to  enter  in  such  book  the  date  when 
and  the  name  and  place  of  business  of 
the  person  or  firm  to  whom  such  spirits 
were  to  be  sent,  the  kind  and  quantity 
of  such  spirits,  he  was  guilty  as  charg- 
ed. In  another  paragraph  the  court 
stated  that  if  defendant  in  good  faith 
went  to  the  deputy  revenue  collector 
for  the  district  and  requested  instruc- 
tion as  to  the  keeping  of  his  records, 
and  was  instructed  to  keep  them  on  a 
sheet  of  paper  until  he  could  procure 
the  prescribed  form  book,  and  he  in 
good  faith  relied  on  such  instructions 
and  BO  kept  his  record,  he  was  not 
guilty.  Held,  that  accused  by  the  lat- 
ter instruction  received  the  full  benefit 
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of  his  claim  of  good  faith,  and  could 
not  complain  of  any  contradiction  in 
such  instructions.     Id. 

Since  a  plea  of  not  guilty  puts  in  issue 
every  fact  essential  to  constitute  the 
offense  charged,  and  the  benefit  of  rea- 
sonable doubt  in  favor  of  accused  ex- 
tends to  every  matter  offered  in  evi- 
dence for  as  well  as  against  him,  an 
instruction,  in  a  prosecution  of  a  whole- 
sale liquor  dealer  for  violating  the  in- 
ternal revenue  law  in  failing  to  make 
proper  records  of  sales,  that  it  was 
incumbent  on  defendant  to  show  that 
he  made  the  entries  in  a  book  prescrib- 
ed by  the  internal  revenue  department, 
or  that  he  made  them  on  a  sheet  of 
paper,  etc.,  was  erroneous.    Id. 

A  judgment  in  an  action  for  the  pen- 
alty given  by  this  section  is  no  bar  to 
a  criminal  prosecution  for  the  same  of- 
fense. In  re  Leszynsky  (C.  C.  1879) 
Fed.  Cas.  No.  8,279. 

In  an  indictment  under  this  section, 
it  is  not  necessary  to  charge  or  prove 
to  whom  the  spirits  were  sold  and 
the  place  where  sent.  Williams  v.  U. 
S.  (1906)  87  P.  647,  17  Okl.  28. 

In  charging  an  offense  under  this  sec- 
tion for  failing,  while  a  rectifier  and 
wholesale  liquor  dealer,  to  keep  books 
as  required,  it  is  not  necessary  to  al- 
lege in  the  indictment  that  the  defend- 
ant is  both  a  rectifier  and  wholesale 
liquor  dealer.     Id. 

Information  of  forfeiture.— In  an  in- 
formation of  forfeiture  for  neglect  to 
make  the  entries  required  by  Act  July 
20,  1868,  §  45,  it  is  not  necessary  to 
aver  the  time  the  liquors  were  receiv- 
ed or  sent  out,  or  from  whom  received, 
or  to  whom  sent.  U.  S.  v.  Rectifying 
Establishment  (D.  C.  1870)  Fed.  Cas. 
No.   16,131. 

Former  law^^Rectifiers  are  bonnd  to 
keep  the  book  prescribed  by  Act  July 
13.  1866,  §  26,  and  make  the  proper 
entries  in  it,  whether  the  revenue  com- 
missioner has  prescribed  any  rules  and 
regulations  on  the  subject  or  not  In 
re  Quantity  of  Distilled  Spirits  (D.  C. 
1868)  Fed.  Cas.  No.  11,494. 

Rectifiers  and  distillers  must  take  the 
proper  steps  to  ascertain  what  the  rules 
and  regulations  are  as  to  keeping  of  a 
book  as  required  by  Act  July  13,  18fi6. 
§  26.  U.  S.  V.  Dutcher  (D.  C.  1868) 
Fed.  Cas.  No.  15,013. 

A  rectifier  and  wholesale  liquor  deal- 
er, who  enters  upon  his  books  spirits 
bought  by  him,  and  the  names  of  the 
manufacturers  or  rectifiers  marked  on 
the  barrels  as  the  names  of  the  persons 
from  whom  purchased,  instead  of  the 
names  of  the  actual  sellers,  incurs  the 
forfeiture  denounced  by  Act  July  13, 
1866,  §  26.  U.  S.  V.  One  Water  Cask 
(D.  0.  1869)  Fed.  Cas.  No.  15,966. 

The  forfeiture  denounced  by  section 
26  (Act  July  13,  1866)  applies  only  to 
the  apparatus,  and  articles  in  the  pos- 
session of  the  offender  at  the  time  of 
the  act  or  neglect  whereby  forfeited, 
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and  not  to  those  subsequently  acquired,  Whisky    (D.   C.   1870)    Fed.   Cas.  No. 

and  found  in  his  possession.    Id.  15,091. 

Act  July  13,  1866,  |  26,  as  to  the  en-  cited    without    deftnlte    application, 

tries  of  purchases  and  sales  or  receipts  Taney  v.  Penn  Nat.  Bank  of  Reading 

and   deliveries   of   spirits,   is   complied  (1914)  34  Sup.  Ct.  288,  289,  232  U.  S. 

with  as  to  entries  made  before  the  act  174,  58  L.  Ed.  558;    Sprinkle  v.  U.  S. 

of  1868,  if  the  entries,  although  made  (1906)  150  Fed.  56,  82  C.  C.  A.  1  (cer- 

in  a  continuous  manner,  without  any-  tiorari  denied  Angle  v.  U.  S.  [1907]  27 

thing  to  designate  to  what  the  figures  Sup.  Ct.  789,  205  U.  S.  542,  51  L.  Ed. 

refer,   are   a   true    statement   of   such  922) ;  Tucker  v.  Grier  (1908)  160  Fed. 

transaction.     U.  S.  v.  Fifty  Barrels  of  ^11,  87  0.  C.  A.  513;    Grier  v.  Tucker 

(C.  O.  1907)  150  Fed.  658. 

§  6101.  (R.  S.  §  3319.)  Purchase  of  quantities  greater  than  twenty 
gallons  from  one  person,  etc. 
It  shall  not  be  lawful  for  any  rectifier  of  distilled  spirits,  or  whole- 
sale or  retail  liquor-dealer,  to  purchase  or  receive  any  distilled  spirits 
in  quantities  greater  than  twenty  gallons  from  any  person  other  than 
an  authorized  rectifier  of  distilled  spirits,  distiller,  or  wholesale  liquor- 
dealer.  Every  person  who  violates  this  section  shall  forfeit  and  pay 
one  thousand  dollars:  Provided,  That  this  provision  shall  not  be 
held  to  apply  to  judicial  sales,  or  to  sales  at  public  auction  made  by  an 
auctioneer. 

Act  July  20,  1868,  c  186,  {  46,  15  Stat.  144.  Act  July  14,  1870,  c  255,  |  1, 
16  Stat  256. 

This  section  was  not  to  be  held  to  prohibit  certain  purchases  described,  by 
a  rectifier  or  liquor  dealer,  in  quantities  greater  than  20  gallons,  of  distilled 
spirits  sold  in  one  parcel,  by  a  provision  of  R.  S.  |  3244,  subsec  5,  as  amend- 
ed by  Act  March  1,  1879,  c  125,  f  4,  ante,  §  5971  (5). 

Notes  of  Deoisloiis 

Purchase  by  rectifier.  — A  rectifier  any  person  other  than  one  authorized 
purchasing,  from  one  authorized  as  a  to  sell  such  spirits,  for  storage  only, 
distiller  only,  over  20  gallons  of  spir-  and  not  for  sale,  does  not  incur  the  pen- 
its,  not  of  the  seUer's  own  manufac-  alty.  Act  July  20,  1868,  §  46.  U.  S.  v. 
ture,  is  liable  to  the  penalty  prescribed  Fridenberg  (D.  O.  1869)  Fed.  Cas.  No. 
by  this  section.    New  York  Rectifying  15,168. 

?n%7i^®-^^-^-^^^®^^^^^'''''^''-  Cited    without    definite    application, 

^^*^^^'  Taney  v.  Penn  Nat  Banls  of  Reading 

Retailer  receiving  epirlts  for  storage.  (1914)  34  Sup.  Ct.  288,  289,  232  U. 

—A   retail  liquor  dealer   who   receives  S.  174,  58  L.  Ed.  558;  Williams  v.  U.  S. 

more  than  20  gallons  of  spirits  from  (1907)  158  Fed.  30,  88  G.  C.  A  296. 

§  6102.  (R.  S.  §  3320,  as  amended.  Act  July  16»  1892,  c.  196,  §  1, 
and  Act  Aug.  27,  1894,  c.  349,  §  66.)  Gauging,  inspection,  and 
stamping  of  rectified  spirits. 
Whenever  any  cask  or  package,  containing  five  wine  gallons  or 
more,  is  filled  for  shipment,  sale,  or  delivery  on  the  premises  of  any 
rectifier  who  has  paid  the  special  tax  required  by  law,  it  shall  be  in- 
spected and  gauged  by  a  United  States  gauger  whose  duty  it  shall 
be  to  mark  and  brand  the  same  and  place  thereon  an  engraved  stamp, 
which  shall  state  the  date  when  affixed  and  the  number  of  proof  gal- 
lons, and  shall  be  in  such  form  as  shall  be  prescribed  by  the  Commis- 
sioner of  Internal  Revenue  with  the  approval  of  the  Secretary  of  the 
Treasury:  Provided,  That  when  such  cask  or  package  is  filled  on 
the  premises  of  a  rectifier  -rectifying  less  than  five  hundred  barrels 
a  year,  counting  forty  gallons  of  proof  spirits  to  the  barrel,  it  may 
be  gauged,  marked,  branded,  and  stamped  by  a  United  States  gauger, 
or  it  may  be  gauged,  marked,  branded,  and  stamped  by  the  rectifier, 
as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  by  regulations  prescribe. 

Act  July  20,  1868,  c.  186,  S§  25,  57,  15  Stat.  136,  149.  Act  June  6,  1872, 
c.  315,  §  12,  17  Stat.  243.  Act  July  16.  1892,  c.  196,  §  1,  27  Stat  200.  Act 
Aug.  27,  1894,  c.  349,  §  66,  28  Stat  567. 

This  section,  enacted  in  the  Revised  Statutes,  was  amended  by  Act  July 
16,  1892,  c.  196,  i  1,  cited  above,  by  striking  oat,  after  the  words  "who  has 
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paid  the  special  tax  required  by  law/'  the  following  provisions,  including  a 
form  of  the  stamp  required: 

"It  shall  be  the  duty  of  the  United  States  ganger  to  gauge  and  inspect  the 
same,  and  to  place  thereon  an  engraved  stamp,  signed  by  the  collector  of  the 
district  and  the  said  gauger,  which  shall  state  the  date  when  affixed,  and  the 
number  of  proof-gallons,  and  shall  be  as  follows: 

Stamp  for  rectified  spirits,  No. , 

Issued   by ,   collector  district,    State   of  ,  

,  rectifier  of  spirits  in  the  —  district,  State  of ,  ,  18-. 

proof -gallons.  v  , 

United  States  Gauger." 
—And  inserting  in  place  thereof  the  words  ''it  shall  be  marked,  branded,  and 
stamped  by  the  rectifier  in  such  manner  and  under  such  rules  and  regulations 
as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  may  prescribe." 

This  amendment  was  a  provision  following  an  appropriation  for  salaries, 
expenses,  and  fees  of  internal-revenue  officers  in  the  legislative,  execotife, 
and  judicial  appropriation  act  for  the  fiscal  year  1893,  cited  above. 

The  section  was  further  amended  by  Act  Aug,  27,  1894,  c  349,  |  66,  cited 
above,  by  striking  out,  after  the  words  "cask  or  package,"  the  words  "of  recti- 
fied spirits,"  and  by  inserting  in  place  of  the  words  of  the  amendment  b7 
Act  July  16,  1892,  c.  196,  §  1,  as  given  here,  the  provision  beginning  with 
the  words  "it  shall  be  inspected  and  gauged,"  and  ending  with  the  words 
"Secretary  of  the  Treasury,"  and  by  adding,  at  the  end  of  the  section  as 
originally  enacted,  the  proviso,  as  set  forth  here. 

See  f  6102a,  post. 

Notes  of  Deolsiona 

See  notes  under  |  6104,  post  stamped  according  to  Act  July  20, 1868, 

Construction    with    other   statutes.-      j  ^p  (15  Stat.  164)    does  not  warrant 

The   rules   and   regulations   which   the      forfeiture  under  sectaon  96;  a  speafied 

commissioner  of  internal  revenue  is  au-  f.^'f^  ^^.^^T^fn  ^  f^Tw '' 

t»»/>..«i»«^  i,^  A/»4^  T«i«  OA  iQftQ  a  o  (infA  «J'  S.  V.  Two  Hundred  Barrels  of  Whis- 

thorized  by  Act  July  20, 1«68,  {  A  ante,  ,     nft77\  q^l  tt  «j  Pi7^  oa  t.  ph  4Q1 

!  5983,  to  prescribe,  cannot  have  the  i^  (1877)  95  U.S.  571,  J4L.  Ed.  491. 

effect  of  bringing  a  case  under  the  op-  T^f  ^/^"'«  ^^  ^^  ^f  ^«'  ^^  «^^'^ 
eration  of  the  penalty  provided  in  sec  ^P^"**  *f  ^«  Sf  H?f  ^Jjf  stamped  as  re- 
tion  96,  section  6358,  post,  if  it  was  <1«^^^^  ^y  Act  July  ^.  1868,  §  2o,  is 
already  covered  by  sectioi  57  (this  P?°^«Sf  i«  ^^..'^"^^S^a^^  and  not  by  sec- 
section)  as  the  regulations  of  the  de-  ^^«  ^  <f  <^?^^  ^f »  ?««*>:  ^^Vp  r 
partment  cannot  have  the  effect  of  ?«^^,^S?'?^n  ^"m  ^%°iX^''^  ^^ 
amending  the  hiw.  U.  S.  v.  Two  Hun-  ^^J^)  Fed.  Cas.  No.  16  585 
dred  Barrels  of  Whisky  (1877)  95  U.  The  knowing  and  willfid  omisaion, 
S.  571,  576,  24  U  Ed.  491.  neglect,  or  refusal  of  the  wholesale  liq- 
uor dealer  to  cause  packages  of  dis- 
Punishment  for  failure  to  oomply  with  tilled  spirits  to  be  gauged,  inspected. 
etatute^Act  July  20,  1868,  §  96  (post,  and  stamped  (Act  July  20,  1868,  §  25) 
I  6358),  provides  that  if  any  person  will  expose  all  distilled  spirits  and  liq- 
neglects  to  do  anything  required  by  uors  owned  by  him  to  forfeiture  un- 
him  to  be  done  in  carrying  on  his  busi-  aer  section  96  (section  6358,  post).  U. 
ness,  if  there  is  no  specific  penalty  im-  s.  v.  One  Hundred  and  Thirty-Three 
posed  by  any  other  section  for  such  Casks  of  Distilled  Spirits  (D.  C.  1870) 
negligence,  he  shall  suffer  the  penalty  Fed.  Cas.  No.  15,940. 
and  forfeiture  imposed  thereby.  Sec- 
tion 57  (ante,  §  6030)  provides  that  Cited  without  definite  appllcatloi, 
all  distilled  spirits  found  in  any  cask  Taney  v.  Penn  Nat.  Bank  of  Reading 
or  package  containing  5  gallons  or  (1914)  34  Sup.  Ct.  288,  289.  232  U. 
more,  and  not  properly  marked,  and  S.  174,  58  L.  Ed.  558;  U.  S.  v.  Fourteen 
stamped  as  required  by  law,  shall  be  Packages  of  Whisky  (1895)  66  Fed. 
forfeited.  Held,  that  the  omission  of  a  984,  986,  14  C.  C.  A.  220;  Grier  v. 
distiUer  to  cause  packages  of  distiUed  Tucker  (C.  C.  1907)  150  Fed.  658;  U. 
spirits  containing  more  than  20  gal-  S.  v.  Cask  of  Gin  (D.  O.  1880)  3  Fed. 
Ions  each  to  be  gauged,  inspected,  and  20,  21. 

§  6102a.  (Act  March  4,  1915,  c  141,  §  1.)  Casks  or  packages 
dumped  for  rectification,  or  received  from  rectification,  to  be 
gauged,  marked,  etc.,  by  gauger  or  by  rectifier. 

Whenever  any  cask  or  package  of  distilled  spirits  containing  five 
wine  gallons  or  more  is  dumped  by  a  rectifier  for  rectification  or 
filled  and  received  from  rectification  for  sale,  shipment,  or  delivery 
the  same  shall  be  gauged,  marked,  branded  and  stamped  by  a 
United  States  gauger;  but  the  Commissioner  of  Internal  Revenue 
may  by  regulations,  approved  by  the  Secretary  of  the  Treasury, 
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provide  that  the  gauging,  marking,  stamping  and  branding  of  such 
packages  so  dumped  for  rectification,  or  received  therefrom,  be 
done  by  the  rectifier  instead  of  by  a  United  States  gauger.  (38  Stat. 
1017.) 

See  ante,  {  6102. 

(R.  S.  §  3321.     Repealed.) 
This  section   required  gangers   to   gauge,  inspect,   and   stamp  packages  of 
spirits  of  not  less  than  five  wine-gallons,  filled  for  lAiipment,  sale,  or  delivery, 
on  the  premises  of  a  wholesale  liquor  dealer.    It  was  repealed  by  Act  Aug. 
15,  1876,  c.  287,  |  1,  19  Stat  152. 

Cited    without    definite    application,      of  DistiUed  Spirits  (D.  G.  1880)  6  Fed. 
V.  S.  V.  Cask  of  Gin  (D.  C.  1880)  3  Fed.      188,  189. 
20,  21;    U.  S.  V.  Thirty-Two  Barrels 

§  6103.  (R.  S.  §  3322.)     Filling  blanks,  and  afiixing  and  protecting 
stamps. 

All  blanks  in  any  of  the  forms  prescribed  in  the  preceding  section 
shall  be  duly  filled  in  accordance  with  the  facts  in  each  case.  And 
the  stamps  therein  designated  shall  in  every  case  be  affixed  to  a 
smooth  surface  of  the  cask  or  other  package,  which  surface  shall  not 
have  been  previously  painted  or  covered  with  any  substance,  and  so 
as  to  fasten  the  same  securely  to  the  cask  or  package,  and  shall  be 
duly  canceled,  and  shall  then  be  immediately  covered  with  a  coating 
of  transparent  varnish  or  other  substance,  so  as  to  protect  them  from 
removal  or  damage  by  exposure ;  and  such  affixing,  cancellation,  and 
covering  shall  be  done  in  such  manner  as  the  Commissioner  of  In- 
ternal Revenue  may  by  regulation  prescribe. 
Act  July  20,  1868.  c.  186,  §  25,  16  Stat.  137. 

Notes  of  Deolsloiia 

Forfeiture    for    tacking    paper    ever  v.   Three   Barrels   of  Whisky    (0.   O. 

stamped  end  of  barrel^Merely  tacking  1896)  77  Fed.  963. 

a  piece  of  newspaper  over  the  stamped  „    ^- 

end  of  a  barrel  of  distiUed  spirits  is  no  Cited    without    definite    application, 

ground  of  forfeiture  under  the  inter-  Taney  v.  Penn  Nat  Bank  of  Reading 

nal  revenue  laws,  and  the  regulations  of  (1914)  34  Sup.  Ot.  288,  289.  232  U.  S. 

the  internal  revenue  department    XJ.  S.  174,  58  L.  Ed.  558. 

§  6104.  (R.  S.  §  3323,  as  amended,  Act  July  16,  1892,  c.  196,  §  1.) 
Spirits  drawn  into  new  packages  to  be  gauged  and  branded ; 
returns;  forfeitures. 
Every  package  of  distilled  spirits  containing  five  wine  gallons  or 
more,  filled  on  the  premises  of  a  wholesale  liquor  dealer,  who  has  paid 
the  special  tax  required  by  law,  shall  be  marked,  branded,  and  stamp- 
ed by  such  wholesale  liquor  dealer  in  such  manner  and  under  such 
rules  and  regulations  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe ;  and  on 
or  before  the  tenth  day  of  each  month  every  wholesale  liquor  dealer 
shall  make  return,  under  oath,  to  the  collector  of  internal  revenue 
for  the  district  of  the  various  kinds  and  quantities  of  each  kind  and 
of  the  total  quantities  of  distilled  spirits  received  on  his  premises  and 
of  the  various  kinds  and  quantities  of  each  kind  and  of  the  total 
quantity  of  distilled  spirits  sent  out  from  his  stock  or  possession  dur- 
ing the  preceding  month,  and  of  the  quantity  of  each  kind  and  the 
total  quantity  remaining  on  hand  at  the  end  of  the  month ;  and  such 
return  shall  be  made  in  such  form  and  contain  such  other  particulars 
as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  prescribe.  And  every  rectifier  or 
wholesale  liquor  dealer  who  refuses  or  wilfully  neglects  to  comply 
with  the  requirements  of  this  act  as  to  giving  the  said  notice  or  the 
said  return,  and  as  to  marking,  branding,  and .  stamping,  in  accord- 
ance with  the  law  and  the  regulations  made  in  pursuance  thereof, 
the  packages  of  spirits  filled  on  his  premises  as  aforesaid,  shall,  for 
6U.S.00MP.*16--447  (7137) 
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each  such  oflfense,  be  fined  not  less  than  two  hundred  dollars  nor 
more  than  one  thousand  dollars. 

Act  July  20,  1868,  c  186,  §  47,  15  Stat.  144,  Act  June  6,  1872.  c  315. 
§  12.  17  Stat  240.     Act  July  16,  1892,  c.  196,  f  1,  27  Stat.  200. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

"All  distilled  spirits  drawn  from  any  cask  or  package  and  placed  in  any 
other  cask  or  package  containing  not  less  than  ten  gallons,  and  intended  for 
sale,  shall  be  again  inspected  and  gauged ;  and  the  cask  or  package  into  which 
it  is  so  transferred  shall  be  marked  or  branded,  and  such  marking  or  branding 
shall  distinctly  indicate  the  name  of  the  ganger,  the  time  and  place  of  in- 
spection, the  proof  of  the  spirits,  the  particular  name  of  such  spirits  as 
known  to  the  trade,  and  the  name  and  place  of  business  of  the  dealer  or 
rectifier,  as  the  case  may  be;  and,  except  where  such  spirits  have  been  rectified 
or  compounded,  the  name  Also  of  the  distiller  and  the  distillery  where  soch 
spirits  were  produced,  and  the  serial  number  of  the  original  cask  or  package; 
and  where  such  spirits  haye  been  rectified,  the  name  of  the  rectifier,  and  the 
.  serial  number  of  the  rectifier^s  stamp ;  and  the  absence  of  such  mark  or  brand 
shall  be  held  as  sufficient  cause  and  evidence  for  the  forfeiture  of  such  un- 
marked packages  of  spirits." 

So  much  of  this  section  as  related  to  wholesale  liquor  dealers'  packages 
filled  on  the  premises  was  repealed  by  Act  Aug.  15,  1876,  c.  287,  §  1,  19  Stat 
152,  and  said  act  required  the  stamping  of  packages  of  spirits  filled  on  the 
premises  of  a  wholesale  liquor  dealer  under  the  regulations  prescribed  by  the 
Commissioner  of  Internal  Revenue. 

This  section  was  amended  to  read  as  set  forth  here  by  Act  July  16,  1892, 
c.  196,  I  1,  cited  above.  This  amendment  superseded  Act  Aug.  15,  1876,  c. 
287,  §  1.  It  was  a  provision  following  an  appropriation  for  salaries,  expenses, 
and  fees  of  internal  revenue  officers  in  the  legislative,  executive,  and  judicial 
appropriation  act  for  the  fiscal  year  1893,  cited  above. 

Hotes  of  Deoiaiona 


Wholesalers  aa  bound  to  "cause" 
casks  to   be   stamped   and   branded.* 

Wholesale  dealers  are  bound  to 
*'cause"  their  casks  to  be  stamped  and 
branded  in  the  cases  which  come  un- 
der Act  July  20,  1868,  §§  25,  47.  U. 
S.  ▼.  Ninety-Five  Barrels  of  Distilled 
Spirits  (D.  C.  1870)  Fed.  Gas.  No. 
15,889. 

Meaning  of  term  "cask."— The  term 
"cask"  is  generally  understood  to  be 
a  receptacle  for  liquids,  either  larger 
or  smaller  than  the  usual  barrel,  and, 
as  employed  in  the  statute  respecting 
the  manufacture  and  sale  of  spirituous 
liquors,  pertaining  to  wholesale  deal- 
ers, has  a  well- recognized  import  as  a 
vessel  containing  not  less  than  20,  10, 
or  5  gallons  wine  measure,  as  provided 
by  this  section  and  sections  5971  and 
6028,  ante.  WUliams  v.  U.  S.  (1907) 
158  Fed.  30,  88  C.  C.  A.  296,  revers- 
ing judgment  (1906)  87  Pac.  647,  17 
Okl.  28. 

Stand  casks.— Stand  casks  in  a  re- 
tail liquor  dealer's  saloon  need  not  be 
marked  or  stamped,  though  they  may 
hold  over  five  gallons.  U.  S.  v.  Moo- 
ney  (D.  0.  1880)  Fed.  Gas.  No.  15.- 
800a. 

Change  of  package  requiring  stamp. 

—The  mere  addition  of  water  to  pack- 
ages of  distilled  spirits,  upon  which 
the  tax  had  been  fully  paid,  the  wine 
and  proof  gallons  therein  having  been 
by  age  reduced  below  the  original 
gauge,  is  not  a  change  of  package  re- 
quiring a  wholesale  liquor  dealer's 
stamp  to  be  placed  thereon.  U.  S.  v. 
Thirty-Two  Barrels  of  Distilled  Spirits 
(D.  C.  1880)  5  Fed.  188.  189. 
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Punishment  for  violation  of  statatt. 
--Section  96,  Act  July  20,  1868,  is  not 
applicable  to  offenses  under  section  47, 
which  prescribes  a  punishment  in  its 
own  terms  for  an  infraction  of  its  re- 
quirements. U.  S.  ▼.  Thirty- Four  Bar- 
rels Distilled  Spirits  (D.  C.  1871)  Fe4 
Gas.  No.  16,461. 

In  view  of  section  6030,  ante,  which 
declares  that  all  distilled  spirits  fonnd 
in  any  cask  or  package,  containing  five 
gallons  or  more,  without  having  there- 
on each  mark  and  stamp  required  by 
law,  shall  be  forfeited  to  the  United 
States,  it  was  held  that  the  penalty 
imposed  by  this  section  was  not  ex- 
clusive, and  did  not  prevent  the  Unit- 
ed States  from  enforcing  a  forfeiture 
of  the  goods  not  properly  stamped  in 
a  proceeding  in  rem  against  them.  U. 
S.  ▼.  Seven  Barrels  of  Whisky  (D.  C. 
1904)  131  Fed.  806. 

This  statute  only  authorizes  the  com- 
missioner of  internal  revenue,  with  the 
approval  of  the  Secretary  of  the 
Treasury,  to  designate  the  kind  and 
character  of  the  mark  and  stamp  to  be 
affixed  to  the  packages,  and  hence  the 
marks  and  stamps  so  prescribed  were 
marks  and  stamps  "required  by  law," 
within  section  6030,  ante,  dedarmg 
that  all  distilled  spirits  found  in  any 
package  containing  ^ve  gallons  or 
more,  without  having  thereon  each 
mark  and  stamp  required  by  h% 
should  be  forfeited  to  the  United 
States.    Id. 

Cited  without  definite  application, 
Taney  v.  Penn  Nat.  Bank  of  Reading 
(1914)  34  Sup.  Gt  288,  289,  232  U.  S. 
174,  58  L.  Ed.  558;  U.  S.  v.  Cask  of 
Gin  (D.  G.  1880)  3  Fed.  20,  21. 
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§  6105.  (R.  S.  §  3324.)  Stamps  and  brands  to  be  effaced  from 
empty  casks ;  penalty  for  omitting  to  efface,  and  for  transport- 
ing in  violation  of  law. 
Every  person  who  empties  or  draws  off,  or  causes  to  be  emptied 
or  drawn  off,  any  distilled  spirits  from  a  cask  or  package  bearing 
any  mark,  brand,  or  stamp  required  by  law,  shall,  at  the  time  of  emp- 
tying such  cask  or  package,  efface  and  obliterate  said  mark,  stamp, 
or  brand.  Every  such  cask  or  package  from  which  said  mark,  brand, 
or  stamp  is  not  effaced  and  obliterated  as  herein  required,  shall  be  for- 
feited to  the  United  States,  and  may  be  seized  by  any  officer  of  in- 
ternal revenue  wherever  found.  And  every  railroad  company  or  other 
transportation  company,  or  person  who  receives  or  transports,  or  has 
in  possession  with  intent  to  transport,  or  with  intent  to  cause  or  pro- 
cure to  be  transported,  any  such  empty  cask  or  package,  or  any  part 
thereof,  having  thereon  any  brand,  mark,  or  stamp,  required  by  law 
to  be  placed  on  any  cask  or  package  containing  distilled  spirits,  shall 
forfeit  three  hundred  dollars  for  each  such  cask  or  package,  or  any 
part  thereof,  so  received  or  transported,  or  had  in  possession  with 
the  intent  aforesaid ;  and  every  boat,  railroad-car,  cart,  dray,  wagon, 
or  other  vehicle,  and  all  horses  and  other  animals  used  in  carrying 
or  transporting  the  same,  shall  be  forfeited  to  the  United  States. 
Every  person  who  fails  to  efface  and  obliterate  said  mark,  stamp, 
or  brand,  at  the  time  of  emptying  such  cask  or  package,  or  who  re- 
ceives any  such  cask  or  package,  or  any  part  thereof,  with  the  intent 
aforesaid,  or  who  transports  the  same,  or  knowingly  aids  or  assists 
therein,  or  who  removes  any  stamp  provided  by  law  from  any  cask 
or  package  containing,  or  which  had  contained,  distilled  spirits,  with- 
out defacing  and  destroying  the  same  at  the  time  of  such  removal, 
or  who  aids  or  assists  therein,  or  who  has  in  his  possession  any  such 
stamp  so  removed  as  aforesaid,  or  has  in  his  possession  any  canceled 
stamp,  or  any  stamp  which  has  been  used,  or  which  purports  to  have 
been  used,  upon  any  cask  or  package  of  distilled  spirits,  shall  be 
deemed  guilty  of  a  felony,  and  shall  be  fined  not  less  than  five  hun- 
dred dollars  nor  more  than  ten  thousand  dollars,  and  imprisoned  not 
less  than  one  vear  nor  more  than  five  years. 
Act  July  20,  1868,  c.  186,  {  43,  15  Stat  142. 

Notes  of  Deelsions 

Violation  of  statutew— A  stamp  once  and  all  distilled  spirits  owned  by  him 

in  use  may  have  accidentally  fallen  off  are   forfeited   for   such    neglect.      Act 

the  package,  which  afterwards  for  one  July  20,  1868,  §§  43,  96.     In  re  Quan- 

to  have  it  In  possession  is  an  offense  tity  of  Distilled  Spirits   (D.  C.  1869) 

under  this  section,  but  it  is  not  an  of-  Fed.  Cas.  No.  11,495. 

fense  under  the  act  of  March  1,  1879.  Spirits  are  not  liable  to  seizure  be- 

U.  S.  V.  Spiegel  (1886)  6  Sup.  Ct.  587,  cause  the  barrels  were  emptied  before 

5£K>,  116  U.  S.  270,  29  L.  Ed.  664.  the  stamps  were  obliterated,  where  a 

A  person  transporting  empty  barrels  clerk   was  in   the   act   of   obliterating 

is  bound  to  know  whether  or  not  there  them  when  they  were  seized.    U.  S.  v. 

were  uneffaced  stamps  thereon.    U.  S.  Ten  Barrels  and   Three  Kegs   (D.  G. 

V.  Goodrich  Transp.  Co.  (C.  G.  1878)  1869)  Fed.  Cas.  No.  16,444. 

Fed.  Cas.  No.  15,228.  The  failure  of  employes   of  a  recti- 

What  is  forbidden  is  the  removal  of  fier  to  efface  or  obliterate  stamps   at 

the  stamp  from  a  package  of  distilled  the  time  of  emptying  spirits  will  ren- 

spirits  without,  at  the  same  time,  de-  der   the   rectifier  liable   to   indictment 

Btroying  it,  and  the  offense  is  commit-  under  this  section.    U.  S.  v.  Adler  (D. 

ted  whether  the  spirits  in  the  cask  be  G.  1875)   Fed.  Cas.  No.  14,424. 

the  product  of  a  licensed  or  an  illicit  A  criminal  intent  is  not  an  element 

distillery,  and  without  reference  to  the  of  the  offense  of  having  in  possession 

circumstances  under  which   the  stamp  tax-paid   stamps  once  used.     U.   S.  v. 

was  affixed.     U.  ?.  v.  Bayaud   (G.  O.  Ulrici  (D.  G.  1875)  Fed.  Gas.  No.  16,- 

1883)  16  Fed.  376.  594. 

A  rectifier  "knowingly  and  wiUfully"  A  conviction  may  be  had,  under  this 

neglects  to  comply  with  the  law  where  section,  making  it  a  felony  to   empty 

it  was  his  will,  freely  exercised,  that  a  cask  of  distilled  spirits  without  then 

stamps   should   not   be   canceled   when  and  there  effacing  and  obliterating  the 

barrels  were  emptied  on  his  premises;  stamps,    marks,    and   brands    thereon, 

(7139) 


6105 


INTERNAL  BBVENUa 


(Tit  35 


though  defendant's  act  was  inadvertent 
and  negligent,  and  did  not  inyolve  ac- 
tual felonious  intent.  U.  S.  y.  Gallant 
(D.  O.  1910)  177  Fed.  281. 

Protaoution  and  punlahment.— An  in- 
dictment for  failing  to  efface,  etc., 
marks  and  brands  at  the  time  of  emp- 
tying the  cask  or  package,  need  not 
aver  a  criminal  intent  U.  S.  v.  Ulrid 
(O.  O.  1875)  Fed.  Cas.  No.  16,594. 

As  the  offense  described  in  this  sec- 
tion, as  amended  by  Act  March  1, 
1879,  c.  125,  t  12  (ante,  t  5651),  is 
committed  by  the  removal,  without  de- 
stroying, of  stamps  from  a  cask  con- 
taining distilled  spirits,  whether  such  , 
spirits  be  foreign  or  domestic,  it  is  not 
necessary  in  the  indictment  to  describe 
tiie  spirits  as  domestic  in  order  to 
charge  an  offense.  U.  S.  v.  Bayaud 
(C.  C.  1883)  16Fed.  376. 

It  need  not  be  alleged  in  the  indict- 
ment that  the  casks  contained  more 
than  five  gallons,  and  were  not  "stand- 
ing casks."     Id. 

It  is  not  necessary  in  the  Indictment 
to  set  out  the  stamps  removed  verba- 
tim.    A  description   thereof  by   their  • 
statutory  designation  is  sufficient     Id. 

As  neither  an  intent  to  use  the 
stamps  again,  nor  an  intent  to  defraud 
the  United  States,  nor  any  other  par- 
ticular intent,  is  made  by  the  statute 
an  ingredient  of  this  offense,  the  in- 
dictment need  not  charge  any  such  in- 
tent   Id. 

As,  in  this  case,  the  statute  bound 
the  accused  to  know  the  facts  and  to 
obey  the  law  at  their  peril,  a  convic- 
tion may  be  had  without  charging  in 
the  indictment  knowledge  of  the  con- 
tents of  the  casks  from  which  the 
stamps  were  removed.    Id. 

Although  the  statute  designates  the 
stamps,  respectively,  "distiller  ware- 
house stamps"  and  "tax- paid  stamps/* 
a  designation  of  such  stamps  in  the  in- 
dictment as  "United  States  internal  rev- 
enue distillery  warehouse  stamps"  and 
"United  States  internal  revenue  tax- 
paid  stamps  for  distilled  spirits"  will  be 
sufficient    Id. 

An  indictment,  under  this  section  for 

§  6106.  (R.  S.  §  3325.)     Buying  or  selling  spirit-casks  having  in- 
spection-marks. 
Whenever  any  person  knowingly  purchases  or  sells,  with  inspection- 
marks  thereon,  any  cask  or  package,  after  the  same  has  been  used 
for  distilled  spirits,  he  shall  forfeit  and  pay  the  sum  of  two  hundred 
dollars  for  every  such  cask  so  purchased  or  sold. 
Act  July  18,^1866,  c.  184,  §  38.  14  Stat  160. 
Cited    without    definite    application,      174,  58  L.  Ed.  658;  WiUiams  ▼.  U.  S. 
Taney  v.  Penn  Nat  Bank  of  Reading       (1907)  158  Fed.  30,  88  O.  C.  A.  296. 
(1914)  34  Sup.  Ot  288,  289,  232  U.  S. 

§  6107.  (R.  S.  §  3326.)  Changing  stamps,  shifting  spirits,  etc.; 
penalty. 
Whenever  any  person  changes  or  alters  any  stamp,  mark,  or  brand 
on  any  cask  or  package  containing  distilled  spirits,  or  puts  into  any 
cask  or  package  spirits  of  greater  strength  than  is  indicated  by  the 
inspection-mark  thereon,  or  fraudulently  uses  any  cask  or  package 
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a  failure  to  efface  a  stamp  from  an 
empty  cask  wliich  had  contained  dis- 
tilled spirita,  cannot  be  sustained 
thpui:h  the  proof  shows  that  the  cask 
had  been  emptied  so  far  as  it  could  be 
done  by  the  faucet,  if  there  Is  proof  of 
the  additional  fact  that  it  had  been  re- 
moved, with  the  stamp  still  on  it,  from 
the  place  where  it  had  been  used  in  the 
course  of  business  with  intent  to  pour 
the  spirits  still  remaining  in  it  out  of 
the  bung  hole  as  soon  as  the  necessaiy 
assistance  could  be  procured  for  that 
purpose,  and  the  delay  is  within  rea- 
sonable time.  U.  S.  y.  Buchanan  (D. 
O.  1881)  9  Fed.  689. 

The  conyiction  of  a  defendant  of  a 
Tiolation  of  this  section  by  failing  to 
remove  the  stamp  from  a  barrel  which 
contained  distilled  spirits  when  such 
barrel  was  emptied,  which  constitutes 
a  felony,  and  requires  the  imprison- 
ment of  the  defendant  in  the  peniten- 
tiary for  a  term  of  not  less  than  one 
year,  will  not  be  sustained  on  evidence 
that,  on  the  sale  of  a  single  barrel  by 
defendant,  he  expressly  directed  an  em- 
ploy4  to  empty  it  of  the  liquor  remain- 
ing therein  and  to  destroy  the  stamp 
before  delivering  the  barrel  to  the  pur- 
chaser, and  that  the  failure  of  the  em- 
ploy^  to  obey  such  order  was  unknown 
to  him.  U.  S.  V.  Rogers  (D.  G.  1908) 
164  Fed.  520. 

Failure  to  cancel  brand  on  oil  bar- 
rels^—Where  the  owner  failed  to  cancel 
the  inspection  brand  on  oil  barrels 
which  had  contained  kerosene,  a  sale  of 
the  empty  barrels  worked  a  statutory 
forfeiture  to  the  United  States,  which 
related  back  to  the  time  of  the  offense 
committed,  and  thus  defeated  any  ti- 
tie.  Dean  y.  Ghapin  (1871)  22  Ifich. 
276. 

Cited  without  definite  application, 
Taney  y.  Penn  Nat  Bank  of  Reading 
(1914)  34  Sup.  Gt.  288,  289.  232  U.  S. 
174,  58  L.  Ed.  658;  Tucker  v.  Grier 
(1908)  160  Fed.  611.  87  C.  0.  A.  513; 
Williams  y.  U.  S.  (1907)  158  Fed.  30, 
88  C.  0.  A.  296;  Grier  y.  Tucker  (G 
G.  1907)  150  Fed.  658. 
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having  any  inspection-mark  or  stamp  thereon,  for  the  purpose  of 
selling  other  spirits,  or  spirits  of  quantity  or  quality  different  from 
the  spirits  previously  inspected  therein,  he  shall  forfeit  and  pay  the 
sum  of  two  hundred  dollars  for  every  cask  or  package  on  which  the 
stamp  or  mark  is  so  changed  or  altered,  or  which  is  so  fraudulently 
used,  and  shall  be  fined  for  each  such  offense  not  less  than  one  hun- 
dred dollars  nor  more  than  one  thousand  dollars,  and  imprisoned  not 
less  than  one  month  nor  more  than  one  year. 
Act  July  20,  1868,  c.  186,  {  39,  15  Stat  141. 

Affixing  Imitation  stamps  on  packages  of  distilled  spirits  was  punishable  by 
Act  Feb.  8,  1875,  c.  36,  |  17,  post,  H  6108. 

Notes  of  Deelslons 

Change  or  alteration  of  mark  or  An  information  which  avers  that  the 
stamps— The  "obliteration"  of  a  portion  defendant  "did  unlawfully  change  and 
of  a  govemment  inspection  mark  or  alter"  the  marks  and  stamps  sufficient- 
stamp  is  a  "change  or  alteration"  there-  ly  shows  that  the  act  was  done  willfully 
of,  within  the  meaning  of  this  section,  and  intentionally.    Id. 

^Li^ftli  ^*'^*°^®^®'  ^'  ^'  ^^^2>  ^^  Trial  by  Jury^The  offense  under  this 

jrea,  o40.  section    involving    imprisonment    is    a 

informatlon^An   information    under  ^^\^ot  which  accused  could  only  be 

this  section  for  using  casks  or  pack-  Punished  after  a  conviction  by  a  jury 

ages  previously  inspected  for  the  sale  S?<^«|:  P^""^^  ^'l*-  3,  §  2,  providing  that 

of  other  spirite.  or  spirits  of  a  differ-  t^«  *™l  o^  ^l  ^^f^\  ?f  k^V^^  ^"^ 

ent    quaUti;   from    those    contained    in  ^^f^  ^'  S^T'^""^^  "ifS^^F^^ 

them  at  the  time  of  inspection,  must  Jf>^  \  ^-  ^'  <1^^>  ^^  ^«^-  ^'  ^ 

show    that    the    change    was    brought  ^'  ^'  ^  ^' 

about  by  filling  them  with  other  spirits  Cited    without    dellnlto    application, 

after  the  original  contents,  or  a  part  Coffey  v.  U.  S.  (1886)  6  Sup.  Ot.  432, 

thereof,   had  been  withdrawn;    and   a  433,   116  U.   S.  427,   29  L.  Ed.  681; 

count  alleging  that  spirits  of  102  de-  Taney  v.  Penn  Nat  Bank  of  Reading 

grees  proof  were  fraudulently  sold  in  (1914)  34  Sup.  Gt  288,  289,  232  U.  S. 

casks    marked    "105    degrees    proof,"  174,  58  L.  Ed.  558;    W.  F.  Corbin  & 

without    stating    the    cause    of    such  Co.  v.  U.  S.  (1910)  181  Fed.  296,  104 

change  in  quality,  is  defective.     TJ.  S.  C.  C.  A.  278;   Three  Packages  of  Dis- 

y.  Bardenheier   (D.  C.  1892)  49  Fea.  tilled  Spirits  (D.  0.  1882)  14  Fed.  569, 

846.  670. 

§  6108.  (Act  Feb.  8,  1875,  c.  36»  §  17.)  Affixing  imitation  stamps 
on  packages  of  distilled  spirits ;  penalty. 
If  any  person  shall  affix,  or  cause  to  be  affixed,  to  or  upon  any 
cask  or  package  containing,  or  intended  to  contain,  distilled  spir- 
its, any  imitation  stamp,  or  other  engraved,  printed,  stamped,  or 
photographed  label,  device,  or  token,  whether  the  same  be  designed 
as  a  trade  mark,  caution  notice,  caution,  or  otherwise,  and  which 
shall  be  in  the  similitude  or  likeness  of,  or  shall  have  the  resemblance 
or  general  appearance  of,  any  internal  revenue  stamp  required  by 
law  to  be  affixed  to  or  upon  any  cask  or  package  containing  dis- 
tilled spirits,  he  shall,  for  each  offense,  be  liable  to  a  penalty  of  one 
hundred  dollars,  and,  on  conviction,  shall  be  fined  not  more  than 
one  thousand  dollars,  and  imprisoned  not  more  than  three  years, 
and  the  cask  or  package  with  its  contents  shall  be  forfeited  to  the 
United  States.    (18  Stat.  311.) 

This  section  was  part  of  an  act  to  amend  existing  customs  and  internal 
revenue  laws,  etc.,  cited  above. 

Cited    without    definite    application, 

U.  S.  V.  Dominid  (1897)  78  Fed.  334, 
336,  24  C.  0.  A.  116. 

§  6109.  (R.  S.  §  3327.)  Removal  within  certain  hours  from  dis- 
tillery or  rectifier's  premises. 
No  person  shall  remove  any  distilled  spirits  at  any  other  time 
than  after  sun-rising  and  before  sun-setting  in  any  cask  or  package 
containing  more  than  ten  gallons  from  any  premises  or  building  in 
which  the  same  may  have  been  distilled,  redistilled,  rectified,  com- 
pounded, manufactured,  or  stored;    and  every  person  who  violates 
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this  provision  shall  be  liable  to  a  penalty  of  one  hundred  dollars  for 
each  cask,  barrel,  or  package  of  spirits  so  removed ;  and  said  spirits, 
together  with  any  vessel  containing  the  same,  and  any  horse,  cart, 
boat,  or  other  conveyance  used  in  the  rem6val  thereof,  shall  be  for- 
feited to  the  United  States. 

Act  July  20,  1868,  c.  186,  {  37,  15  Stat  141. 

Notes  of  Deeisions 

When  statute  may  be  disregarded.^  be  extinguished  by  the  means  at  hand 
Under  Act  March  2,  1867,  providing  un-  without  damage  to  the  whisky,  he 
der  a  penalty  that  no  spirits  shall  be  would  not  be  excusable  for  the  viola- 
removed  from  any  place  of  storage  at  tion  of  the  law  by  its  removaL  Id. 
any  other  time  than  after  sunrise  and  A  warehouseman  who,  in  case  of  a 
before  sunset,  it  was  held  that,  in  case  fire  at  night,  fails  to  remove  the  spir- 
of  a  fire  at  night,  it  would  be  the  duty  its  when  it  becomes  evident  that  oth- 
of  the  warehouseman  to  disregard  the  erwise  they  will  be  destroyed,  would  be 
statute,  when  its  observance  would  in-  liable  for  negligence,  since  he  wodd  be 
evitably  result  in  the  destruction  of  the  justified  in  violating  the  statute.  Id. 
property  intrusted  to  his  care.  Mack-  Cited  without  definite  appiicitioi, 
lin  V.  Frazier  (1872)  72  Ky.  (9  Bush)  3.  Taney  v.  Penn  Nat  Bank  of  Beadinj 

But,   so   long   as   the   warehouseman  (1914)  34  Sup.  Ct  288,  289,  232  U.  S. 

has  reason  to  believe  that  the  fire  can  174,  58  L.  Ed.  558. 

§  6110.  (R.  S.  §  3328.)     (Superseded.) 

This  was  section  12  of  Act  June  6,  1872,  c.  315,  17  Stat.  240,  and  pro- 
vided for  a  tax  on  compounds  known  as  wine,  made  in  imitation  of  sparkling 
wine  or  champagne,  but  not  made  from  grapes  grown  in  the  United  States, 
and  on  all  liquors,  not  made  from  grapes,  currants,  rhubarb,  or  berries  grown 
in  the  United  States,  but  produced  by  being  rectified  or  mixed  with  distilled 
spirits  or  by  the  infusion  of  any  matter  in  spirits,  to  be  sold  as  wine,  or  as 
a  substitute  for  wine.  It  was  superseded  by  Act  Oct.  22,  1914,  c  381,  i  2, 
38  Stat.  746,  and  Act  Sept.  8,  1916,  c.  463,  §S  401,  402,  post,  §{  6110a,  6110b. 

Notes  of  Deolsloiui 

Taxation  of  wine  made  from  grapes  Cited    without    definite    appiieatioa, 

grown   in    United   States.— Wine   made  Taney  v.  Penn  Nat  Bank  of  Reading 

from  grapes  grown  in  the  United  States  (1914)  34  Sup.  Gt  288,  289,  232  U.  8. 

is  not  subject  to  a  tax  under  Act  June  174,  58  L.  Ed.  558;   U.  S.  v.  One  Hnn- 

6,  1872,  §  12,  because  made  in  imitation  dred  and  Thirty-Two  Packages  of  8plr- 

of  sparkling  wine  by  injecting  carbonic  ituous  Liquors   (D.   O.  1895)  66  Fed. 

acid  gas  by  a  separate  process  of  man-  980,  983. 
ufacture.     U.  S.  v.  One  Case  (D.  O. 
1873)  Fed.  Cas.  No.  15,922. 

§  6110a.  (Act  Sept.  8,  1916,  c.  463,  §  401.)  What  constitutes 
natural  wine;  what  constitutes  wine  within  meaning  of  act; 
sweetening  of  wine. 
That  natural  wine  within  the  meaning  of  this  Act  shall  be  deem- 
ed to  be  the  product  made  from  the  normal  alcoholic  fermentation 
of  the  juice  of  sound,  ripe  grapes,  without  addition  or  abstraction, 
except  such  as  may  occur  in  the  usual  cellar  treatment  of  clarifying 
and  aging:  Provided,  however,  That  the  product  made  from  the 
juice  of  sound,  ripe  grapes  by  complete  fermentation  of  the  must 
under  proper  cellar  treatment  and  corrected  by  the  addition  (under 
the  supervision  of  a  ganger  or  storekeeper-gauger  in  the  capacity  of 
ganger)  of  a  solution  of  water  and  pure  cane,  beet,  or  dextrose 
sugar  (containing,  respectively,  not  less  than  ninety-five  per  centum 
of  actual  sugar,  calculated  on  a  dry  basis)  to  the  must  or  to  the 
wine,  to  correct  natural  deficiencies,  when  such  addition  shall  not 
increase  the  volume  of  the  resultant  product  more  than  thirty-five 
per  centum,  and  the  resultant  product  does  not  contain  less  than 
five  parts  per  thousand  of  acid  before  fermentation  and  not  more 
than  thirteen  per  centum  of  alcohol  after  complete  fermentation, 
shall  be  deemed  to  be  wine  within  the  meaning  of  this  Act,  and  may 
be  labeled,  transported,  and'sold  as  "wine,"  qualified  by  the  name  of 
the  locality  where  produced,  and  may  be  further  qualified  by  the 
name  of  its  own  particular  type  or  variety :  And  provided  further, 
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That  wine  as  defined  in  this  section  may  be  sweetened  with  cane 
sugar  or  beet  sugar  or  pure  condensed  grape  must  and  fortified 
under  the  provisions  of  this  Act,  and  wines  so  sweetened  or  fortified 
shall  be  considered  sweet  wine  within  the  meaning  of  this  Act.  (39 
Stat.  783.) 

ThiB  provision  constituted  section  401  of  ''An  act  to  increase  the  revenue 
and  for  other  purposes,"  cited  above.  The  other  parts  of  this  act  have  been 
distributed  to  their  appropriate  places  in  this  compilation.  See  Chapter  llA 
of  this  title. 

§  6110b.  (Act  Sept.  8,  1916,  c.  463,  §  402 [a].)  Rate  of  tax  on  stUl 
wines  and  combinations  sold  as  wine;  classification  of  wines; 
abatement  or  refundment  in  case  of  payment  of  tax  under  other 
acts. 

That  upon  all  still  wines,  including  vermuth,  and  upon  all  ar- 
tificial or  imitation  wines  or  compound  sold  as  wine  hereafter  pro- 
duced in  or  imported  into  the  United  States,  and  upon  all  like  wines 
which  on  the  date  this  section  takes  effect  shall  be  in  the  possession 
or  under  the  control  of  the  producer,  holder,  dealer,  or  compounder 
there  shall  be  levied,  collected,  and  paid  taxes  at  rates  as  follows : 

On  wines  containing  not  more  than  fourteen  per  centum  of  abso- 
lute alcohol,  4  cents  per  wine  gallon,  the  per  centum  of  alcohol  tax- 
able under  this  section  to  be  reckoned  by  volume  and  not  by  weight. 
On  wines  containing  more  than  fourteen  per  centum  and  not  ex- 
ceeding twenty-one  per  centum  of  absolute  alcohol,  10  cents  per 
wine  gallon. 

On  wines  containing  more  than  twenty-one  per  centum  and  not 
exceeding  twenty-four  per  centum  of  absolute  alcohol,  25  cents  per 
wine  gallon. 

All  such  wines  containing  more  than  twenty-four  per  centum  of 
absolute  alcohol  by  volume  shall  be  classed  as  distilled  spirits  and 
shall  pay  tax  accordingly :  Provided,  That  on  all  unsold  still  wines 
in  the  actual  possession  of  the  producer  at  the  time  this  title  takes 
effect,  upon  which  the  tax  imposed  by  the  Act  approved  October 
twenty-second,  nineteen  hundred  and  fourteen,  entitled  "An  Act  to 
increase  the  internal  revenue  and  for  other  purposes,"  and  the  joint 
resolution  approved  December  seventeenth,  nineteen  hundred  and 
fifteen,  entitled  "Joint  resolution  extending  the  provisions  of  the 
Act  entitled  *An  Act  to  increase  the  internal  revenue,  and  for  other 
purposes,'  approved  October  twenty-second,  nineteen  hundred  and 
fourteen,  to  December  thirty-first,  nineteen  hundred  and  sixteen," 
has  been  assessed,  the  tax  so  assessed  shall  be  abated,  or,  if  paid, 
refunded  under  such  regulations  as  the  Commissioner  of  Internal 
Revenue  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
prescribe.    (39  Stat.  783.) 

From  "An  act  to  increase  the  revenue,  and  for  other  purposes,*'  cited  above. 
The  above  section  supersedes  a  part  of  section  2  of  Act  Oct  22,  1914,  c. 
331,  38  Stat.  746,  which  part  read  as  follows: 

"tjpon  all  still  wines,  domestic  and  imported,  when  sold  or  offered  for  sale 
or  consumption,  there  shall  be  levied  and  collected  taxes  as  follows:  On 
each  bottle  containing  one-fourth  pint  or  less,  one-fourth  cent;  on  each 
bottle  containing  more  than  one-fourth  pint  and  not  more  than  one-half  pint, 
one-half  cent;  on  each  bottle  containing  more  than  on&>half  pint  and'  not 
more  than  one  pint,  1  cent;  and  on  each  bottle  containing  more  than  one 
pint  and  not  more  than  one  quart,  2  cents;  and  on  still  wines  in  all  other 
containers,  not  herein  specially  provided  for,  the  tax  shall  be  at  the  rate  of 
8  cents  per  gallon. 

"Upon  all  domestic  and  imported  champagne  and  other  sparkling  wines,  and 
upon  all  artificially  carbonated  wines  When  sold  or  offered  for  sale  or  con- 
sumption, there  shall  be  levied  and  collected  taxes  as  follows:  Upon  each 
bottle  containing  one-half  pint  or  less,  5  cents;  on  each  bottle  containing 
more  than  one-half  pint  and  not  more  than  one  pint,  10  cents;  on  each  bot- 
tle containing  more  than  one  pint  and  not  more  than  one  quart,  20  cents; 
and  on  all  other  containers  at  the  rate  of  20  cents  per  quart;  and  on  all 
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liqueurs,  cordials,  or  similar  compounds,  domestic  and  imported,  by  what- 
ever name  sold  or  offered  for  sale,  there  shall  be  levied  and  collected  a  tax 
on  each  bottle  containing  not  more  than  one-half  pint,  1^  cents;  more 
than  one-half  pint  and  not  more  than  one  pint,  3  cents ;  more  than  one  pint 
and  not  more  than  one  quart,  6  cents;  and  on  larger  oontainers  a  tax  at 
the  rate  of  24  cents  per  gallon." 

By  section  409  of  Act  Sept  8,  1916,  c.  463,  set  forth  ante,  S  5980k,  aH 
administrative  provisions  of  law  are  made  applicable  to  the  enforcement  of 
the  tax  hereby  imposed. 

[b]  Payment  of  tax  to  be  made  by  affixing  stamp;  notice,  bond 
and  inventories ;  affixing  stamps ;  not  to  apply  to  wines  held 
by  retail  dealers  defined  by  R.  S.  §  3244,  or  wines  produced  for 
family  use;  issuance  of  stamps;  collection  before  stamps  are 
prepared. 
That  the  taxes  imposed  by  this  section  shall  be  paid  by  stamp 
on  removal  of  the  wines  from  the  customshouse,  winery,  or  other 
bonded  place  of  storage  for  consumption  or  sale,  and  every  person 
hereafter  producing,  or  having  in  his  possession  or  under  his  con- 
trol when  this  section  takes  effect,  any  wines  subject  to  the  tax  im- 
posed in  this  section  shall  file  such  notice,  describing  the  premises 
on  which  such  wines  are  produced  or  stored ;  shall  execute  a  bond 
in  such  form ;  shall  make  such  inventories  under  oath ;  and  shall, 
prior  to  sale  or  removal  for  consumption,  affix  to  each  cask  or  vessel 
containing  such  wine  such  marks,  labels,  or  stamps  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  may  from  time  to  time  prescribe;  and  the  premises 
described  in  such  notice  shall,  for  the  purpose  of  this  section,  be 
regarded  as  bonded  premises.  But  the  provisions  of  this  subdivi- 
sion of  this  section,  except  as  to  payment  of  tax  and  the  affixing 
of  the  required  stamps  or  labels,  shall  not  apply  to  wines  held  by 
retail  dealers,  as  defined  in  section  thirty-two  hundred  and  forty- 
four  of  the  Revised  Statutes  of  the  United  States,  nor,  subject  to 
rejg^lations  prescribed  by  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  shall  the  tax 
imposed  by  this  section  apply  to  wines  produced  for  the  family  use 
of  the  producer  thereof  and  not  sold  or  otherwise  removed  from  the 
place  of  manufacture  and  not  exceeding  in  any  case  two  hundred 
gallons  per  year.  The  Commissioner  of  Internal  Revenue  is  hereby 
authorized  to  have  prepared  and  issue  such  stamps  denoting  pay- 
ment of  the  tax  imposed  by  this  section  as  he  may  deem  requisite 
and  necessary;  and  until  such  stamps  are  provided  the  taxes  im- 
posed by  this  section  shall  be  assessed  and  collected  as  other  taxes 
are  assessed  and  collected,  and  all  provisions  of  law  relating  to 
assessment  and  collection  of  taxes,  so  far  as  applicable,  are  hereby 
extended  to  the  taxes  imposed  by  this  section.  (39  Stat.  784.) 
Act  Sept.  8,  1916.  c.  463,  S  402(b). 

R.  S.  §  3244,  referred  to  above,  is  set  forth  ante,  f  5971. 
The  above  provision  supersedes  a  part  of  section  2  of  Act  Oct  22,  1914, 
c  331,  which  part  read  as  follows: 

"All  of  the  taxes  imposed  in  the  preceding  paragraphs  of  this  section  shaU 
be  paid  by  stamps  to  be  affixed  to  each  bottle  or  container  in  which  such 
still  wines,  champagne  wines,  carbonated  wines,  liqueurs,  or  cordials,  or 
similar  compounds  are  sold  or  offered  for  sale:  Provided,  that  when  such  still 
wines,  champagne  wines,  carbonated  wines,  liqueurs,  cordials,  or  similar 
compounds,  taxable  under  the  provisions  of  this  section,  are  sold  or  delivered 
by  the  producer,  importer,  or  dealer  in  wholesale  quantities  to  other  dealers, 
including  rectifiers,  manufacturing  chemists,  and  druggists,  the  dealer  re- 
ceiving and  selling,  or  offering  the  same  for  sale  or  consumption  to  any  per- 
son other  than  a  dealer,  shall  affix  thereto  the  stamps  hereinbefore  prescribed: 
And  provided  further,  That  the  stamp  tax  herein  imposed  shall  not  be  col- 
lected on  any  still  wine  used  by  any  rectifier,  manufacturing  chemist,  or 
druggist  in  the  manufacture  of  any  liqueur,  cordial,  or  compound  subject  to 
any  internal-revenue  tax  imposed  by  this  Act 
"The  Commissioner  of  Internal  Revenue  shaU  cause  to  be  prepared  suitabli 
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and  special  stamps  denotiug  the  tax  herein  imposed,  to  be  affixed  and  can- 
celed in  such  manner  as  he,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, may  prescribe;  and  in  the  absence  of  such  stamps  from  any  bottle  or 
container  containinsr  wine,  liqueur,  cordial,  or  compound  taxable  under  the 
provisions  of  this  section,  sold  or  offered  for  sale  or  consumption,  shall  be 
prima  fade  evidence  that  the  tax  thereon  has  not  been  paid,  and  all  such 
wines,  liqueurs,  cordials,  or  compounds  shall  be  forfeited  to  the  United 
States." 

By  section  409  of  Act  Sept,  8,  1916,  c.  463,  ante,  §  5980k,  aU  adminis- 
trative provisions  of  law  are  made  applicable  in  the  enforcement  of  the  tax 
imposed  hereby. 

[c]  Withdrawal  of  grape  brandy  or  wine  spirits  from  distillery 
or  special  bonded  warehouse  for  fortification  of  wines;  tax 
on  wines;   exemptions  from  pa3rment  of  tax. 

That  under  such  regulations  and  official  supervision  and  upon 
the  giving  of  such  notices,  entries,  bonds,  and  other  security 
as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  may  prescribe,  any  producer  of 
wines  defined  under  the  proyisions  of  this  section  or  section  four 
hundred  and  one  of  this  Act,  may  withdraw  from  any  fruit  distil- 
lery or  special  bonded  warehouse  grape  brandy,  or  wine  spirits, 
for  the  fortification  of  such  wines  on  the  premises  where  actually 
made:  Provided,  That  there  shall  be  levied  and  assessed  against 
the  producer  of  such  wines  a  tax  of  10  cents  per  proof  gallon  of 
grape  brandy  or  wine  spirits  so  used  by  him  in  the  fortification  of 
such  wines  during  the  preceding  month,  which  assessment  shall 
be  paid  by  him  within  six  months  from  the  date  of  notice  thereof: 
Provided  further.  That  nothing  herein  contained  shall  be  con- 
strued as  exempting  any  wines,  cordials,  liqueurs,  or  similar  com- 
pounds from  the  payment  of  any  tax  provided  for  in  this  section. 
(39  Stat.  784.) 

Act  Sept  8,  1916,  c.  463,  S  402(c). 

Section  401,  referred  to,  ia  set  forth  ante,  §  6110a. 

The  above  paragraph  superseded  a  part  of  section  2  of  Act  Oct.  22,  1914, 
a  331,  38  Stat.  747,  which  read  as  follows: 

"There  shall  be  levied  and  assessed  against  the  maker  or  producer  of  all 
wines  fortified  under  the  provisions  and  conforming  to  the  requirements  of 
the  sections  of  the  tariff  Act  of  October  first,  eighteen  hundred  and  ninety, 
relating  to  the  fortification  of  pure  sweet  wines,  as  amended,  and  as  fur- 
ther amended  by  this  Act,  a  tax  of  55  cents  on  each  taxable  gallon  of  grape 
brandy  or  wine  spirits  used  by  him  in  the  fortification  of  such  wines:  Pro- 
vided, however,  That  the  maker  or  producer  of  such  fortified  wines  shall, 
under  regulations  and  suitable  bonds,  to  be  prescribed  by  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
have  assessed  against  him  monthly  the  said  tax  of  55  cents  on  each  taxable 
gallon  of  grape  brandy  or  wine  spirits  used  by  him  during  the  preceding 
month,  which  assessment  shall  be  paid  within  ninety  days  from  the  date  of 
notice  thereof:  Provided  further.  That  nothing  herein  contained  shall  be  con- 
strued as  exempting  any  still  wines,  cordials,  liqueurs,  or  similar  compounds 
from  the  payment  of  any  stamp  tax  provided  for  in  this  section." 

§  6111.  (Act  Oct.  1,  1890,  c  1244,  §  42,  as  annended.  Act  Oct.  22, 
1914,  c.  331,  §  2,  and  Act  Sept  8,  1916,  c.  463,  §  402(c).)  Use 
of  wine  spirits  to  fortify  pure  sweet  wines. 

Any  producer  of  pure  sweet  wines  may  use  in  the  preparation  of 
such  sweet  wines,  under  such  regulations  and  after  the  filing  of  such 
notices  and  bonds,  together  with  the  keeping  of  such  records  and 
the  rendition  of  such  reports  as  to  materials  and  products  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  may  prescribe,  wine  spirits  produced  by  any 
duly  authorized  distiller,  and  the  Commissioner  of  Internal  Reve- 
nue, in  determining  the  liability  of  any  distiller  of  wine  spirits  to 
assessment  under  section  thirty-three  hundred  and  nine  of  the  Re- 
vised Statutes,  is  authorized  to  allow  such  distiller  credit  in  his 
computations  for  the  wine  spirits  withdrawn  to  be  used  in  fortify- 
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ing  sweet  wines  under  this  Act.    (26  Stat.  621.     38  Stat  747.    39 
Stat  784.) 

R.  S.  S  3300,  mentioned  in  this  section,  is  set  forth  ante,  S  6089. 

This  section,  prior  to  its  amendment,  by  Act  Oct  22,  1914,  c  331,  |  2, 
read  as  follows: 

"Any  producer  of  pure  sweet  wines,  who  is  also  a  distiller,  authorized  to 
separate  from  fermented  grape-juice,  under  internal-revenue  laws,  wine  spir- 
its, may  use,  free  of  tax,  in  the  preparation  of  such  sweet  wines,  under  such 
regulations  and  after  the  filing  of  such  notices  and  bonds,  together  with  the 
keeping  of  such  records  and  the  rendition  of  such  reports  as  to  materials 
and  products,  as  the  Commissioner  of  Internal  Revenue  with  the  approval 
of  the  Secretary  of  the  Treasury  may  prescribe,  so  much  of  such  wine  spir- 
its so  separated  by  him  as  may  be  necessary  to  fortify  the  wine  for  the 
preservation  of  the  saccharine  matter  contained  therein:  Provided,  That  the 
wine  spirits  so  used  free  of  tax  shall  not  be  in  excess  of  the  amount  required 
to  introduce  into  such  sweet  wines  in  alcoholic  strength  equal  to  fourteen 
per  centum  Of  the  volume  of  such  wines  after  such  use:  Provided  further, 
That  such  wine  containing  after  such  fortification  more  than  twenty-fonr 
per  centum  of  alcohol,  as  defined  by  section  thirty-two  hundred  and  forty- 
nine  of  the  Revised  Statutes,  shall  be  forfeited  to  the  United  States:  Pro- 
vided further.  That  such  use  of  vnne  spirits  free  from  tax  shall  be  confined 
to  the  months  of  August,  September,  October,  November,  December,  Janu- 
ary, February,  March,  and  April  of  each  year.  The  Commissioner  of  In- 
ternal Revenue,  in  determining  the  liability  of  any  distiller  of  fermented 
grape-juice  to  assessment  under  section  thirty-three  hundred  and  nine  of  the 
Revised  Statutes,  is  authorized  to  allow  such  distiller  credit  in  his  compu- 
tation for  the  wine  spirits  used  by  him  in  preparing  sweet  wine  under  the 
provisions  of  this  section." 

Act  Oct  22,  1914,  c.  331,  §  2,  is  in  the  same  words  of  Act  Sept  8,  1916, 
c.  463,  I  402(c),  set  forth  above,  except  that  it  ends  with  the  following  pro- 
viso: 

''Provided,  That  such  wine  containing  after  fortification  more  than  twenty- 
four  per  centum  of  alcohol,  as  defined  by  section  thirty-two  hundred  and 
forty-nine  of  the  Revised  Statutes,  shall  be  forfeited  to  the  United  States.** 

§  6112.  (Act  Oct  1,  1890,  c.  1244,  §  43,  as  amended,  Act  Aug.  27, 
1894,  c.  349,  §  68,  Act  June  7,  1906,  c.  3046,  §  1,  Act  Oct.  22, 
1914,  c.  331,  §  2,  and  Act  Sept.  8,  1916,  c.  463,  §  402(c).)  Wine 
spirits  and  sweet  wine  defined. 
The  wine  spirits  mentioned  in  section  forty-two  herein  mentioned 
is  the  product  resulting  from  the  distillation  of  fermented  grape 
juice,  to  which  water  may  have  been  added  prior  to,  during,  or  after 
fermentation,  for  the  sole  purpose  of  facilitating  the  fermentation 
and  economical  distillation  thereof,  and  shall  be  held  to  include  the 
product  from  grapes  or  their  residues  commonly  known  as  grape 
brandy,  and  shall  include  commercial  grape  brandy  which  may  have 
been  colored  with  burnt  sugar  or  caramel ;  and  the  pure  sweet  wine 
which  may  be  fortified  with  wine  spirits  under  the  provisions  of 
this  Act  is  fermented  o^  partially  fermented  grape  juice  only,  with 
the  usual  cellar  treatment,  and  shall  contain  no  other  substance 
whatever  introduced  before,  at  the  time  of,  or  after  fermentation, 
except  as  herein  expressly  provided:  Provided,  That  the  addition 
of  pure  boiled  or  condensed  grape  must  or  pure  crystallized  cane  or 
beet  sugar,  or  pure  dextrose  sugar  containing,  respectively,  not  less 
than  ninety-five  per  centum  of  actual  sugar  calculated  on  a  dry 
basis,  or  water,  or  any  or  all  of  them,  to  the  pure  grape  juice  before 
fermentation,  or  to  the  fermented  product  of  such  grape  juice,  or  to 
both,  prior  to  the  fortification  herein  provided  for,  either  for  the 
purpose  of  perfecting  sweet  wines  according  to  commercial  stand- 
ards or  for  mechanical  purposes,  shall  not  be  excluded  by  the  defini- 
tion of  pure  sweet  wine  aforesaid :  Provided,  however,  That  the 
cane  or  beet  sugar,  or  pure  dextrose  sugar  added  for  sweetening 
purposes  shall  not  be  in  excess  of  eleven  per  centum  of  the  weight 
of  the  wine  to  be  fortified :  And  provided  further,  That  the  addition 
of  water  herein  authorized  shall  be  under  such  regulations  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secrc- 
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tary  of  the  Treasury,  may  from  time  to  time  prescribe:  Provided, 
however,  That  records  kept  in  accordance  with  such  regulations  as 
to  the  percentage  of  saccharine,  acid,  alcoholic,  and  added  water 
content  of  the  wine  offered  for  fortification  shall  be  open  to  inspec- 
tion by  any  official  of  the  Department  of  Agriculture  thereto  duly 
authorized  by  the  Secretary  of  Agriculture;  but  in  no  case  shall 
such  wines  to  which  water  has  been  added  be  eligible  for  fortifica- 
tion under  the  provisions  of  this  Act,  where  the  same,  after  fermen- 
tation and  before  fortification,  have  an  alcoholic  strength  of  less 
than  five  percentum  of  their  volume.  (26  Stat.  621.  28  Stat.  568.  34 
Stat.  215.    38  Stat.  747.    39  Stat.  785.) 

This  section  was  part  of  {  402  of  an  act  entitled  "An  act  to  increase  the  reve- 
nue, and  for  other  purposes,"  cited  above. 

The  act  amended  read  as  follows: 

"The  wine  spirits  mentioned  in  section  forty-two  of  this  Act  Is  the  product 
resulting  from  the  distillation  of  fermented  grape  juice,  to  which  water  may 
have  been  added  prior  to,  during  or  after  fermentation,  for  the  sole  purpose 
of  facilitating  the  fermentation  and  economical  distillation  thereof,  and  shall 
be  held  to  include  the  product  from  grapes  or  their  residues,  commonly  known 
as  grape  brandy;  and  the  pure* sweet  wine,  which  may  be  fortified  free  of 
tax,  as  provided  in  said  section,  is  fermented  grape  juice  only,  and  shall  con- 
tain no  other  substance  whatever  introduced  before,  at  the  time  of,  or  after 
fermentation,  except  as  herein  expressly  provided;  and  such  sweet  wine  shall 
contain  not  less  than  four  per  centum  of  saccharine  matter,  which  saccharine 
strength  may  be  determined  by  testing  with  Balling's  saccharometer  or  must 
scale,  such  sweet  wine,  after  the  evaporation  of  the  spirits  contained  therein, 
and  restoring  the  sample  tested  to  original  volume  by  addition  of  water:  Pro- 
vided, That  the  addition  of  pure  boiled  or  condensed  grape  must  or  pure 
crystallized  cane  or  beet  sugar  or  pure  anhydrous  sugar  to  the  pure  grape 
juice  aforesaid,  or  the  fermented  product  of  such  grape  juice  prior  to  the 
fortification  provided  by  this  Act  for  the  sole  purpose  of  perfecting  sweet 
wines  according  to  commercial  standard,  or  the  addition  of  water  in  such 
quantities  only  as  may  be  necessary  in  the  mechanical  operation  of  grape 
conveyors,  crushers,  and  pipes  leading  to  fermenting  tanks,  shall  not  be  ex- 
cluded by  the  definition  of  pure  sweet  wine  aforesaid:  Provided,  however, 
That  the  cane  or  beet  sugar,  or  pure  anhydrous  sugar,  or  water,  so  used 
shall  not  in  either  case  be  in  excess  of  ten  per  centum  of  the  weight  of  the 
wine  to  be  fortified  under  this  Act:  And  provided  further,  That  the  addition 
of  water  herein  authorized  shall  be  under  such  regulations  and  limitations  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  may  from  time  to  time  prescribe;  but  in  no  case  shall  such 
wines  to  which  water  has  been  added  be  eligible  for  fortification  under  the 
provisions  of  this  Act  where  the  same,  after  fermentation  and  before  fortifi- 
cation, have  an  alcoholic  strength  of  less  than  five  per  centum  of  their 
volume." 

Act  Oct.  22,  1914,  c  331,  f  2,  38  Stat.  747,  is  in  the  language  of  the  amend- 
atory Act  of  Sept.  8,  1916,  c.  463,  §  402(c),  set  forth  above,  except  that  it 
omits  the  words  "containing,  respectively,  not  less  than  ninety-five  per  centum 
of  actual  sugar  calculated  on  a  dry  basis"  in  the  first  proviso,  and  the  words 
"added  for  sweetening  purposes"  in  the  second  proviso. 

This  section,  as  originally  enacted  in  the  McKinley  Tariff  Act  of  1890,  cited 
above,  was  amended  by  changing,  after  the  words  at  the  beginning  of  the  sec- 
tion, "That  the  wine  spirits  mentioned  in  section,"  the  words  "fifty-three"  to 
"forty-two,"  and  by  adding,  at  the  end  of  the  section  as  originally  enacted,  the 
first  two  provisos,  by  the  Wilson  Tariff  Act  of  Aug.  27,  1894,  c.  349,  {  68,  cited 
above. 

It  was  further  amended  by  including  in  the  wine  spirits  defined  by  the  sec- 
tion such  spirits  to  which  water  may  have  been  added  for  the  sole  purpose  of 
facilitating  the  fermentation  and  economical  distillation  thereof;  by  including 
in  the  pure  sweet  wine  which  may  be  fortified  free  of  tax,  fermented  grape 
juice,  to  which  pure  anhydrous  sugar  has  been  added  for  the  sole  purpose  of 
perfecting  such  wine  according  to  commercial  standard,  and  by  adding,  at  the 
end  of  the  section  as  previously  amended,  the  third  proviso,  making  the  section 
read  as  set  forth  here,  by  Act  June  7,  1906,  c.  3046,  cited  above. 

Section  42  of  this  act  mentioned  in  this  section,  is  set  forth  ante,  {  611 1. 

Cited  without  definite  application, 
Roche  v.  Jordan  (O.  O.  1909)  175  Fed. 
234. 
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§  6113.    (Superseded.) 

This  was  section  44  of  Act  Oct.  1,  1890,  c  1244,  26  Stat.  C22.  It  im- 
posed a  penalty  in  double  the  amount  of  the  tax  on  wine  spirits  for  the  un- 
lawful use  of  such  spirits  in  the  fortification  of  wine.  It  was  superseded  by 
Act  Sept  8,  1916,  c.  463.  {  402(f),  set  forth  post,  S  6114c. 

§  6114.  (Act  Oct  1,  1890,  c,  1244,  §  45,  as  amiended.  Act  Oct  22. 
1914,  c  331,  §  2,  and  Act  Sept  8, 1916,  c.  463,  §  402(c).)  With- 
drawal of  wine  spirits  from  warehouse  or  registered  distillery 
for  fortifying  sweet  wines. 

Under  such  regulations  and  official  supervision,  and  upon  the 
execution  of  such  entries  and  the  giving  of  such  bonds,  bills  of  lad- 
ing, and  other  security  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe, 
any  producer  of  pure  sweet  wines  as  defined  by  this  Act  may  with- 
draw wine  spirits  from  any  special  bonded  warehouse  in  original 
packages  or  from  any  registered  distillery  in  any  quantity  not  less 
than  eighty  wine  gallons,  and  may  use  so  much  of  the  same  as  may 
be  required  by  him  under  such  regulations,  and  after  the  filing  of 
such  notices  and  bonds  and  the  keeping  of  such  records  and  the 
rendition  of  such  reports  as  to  materials  and  products  and  the  dis- 
position of  the  same  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe,  in 
fortifying  the  pure  sweet  wines  made  by  him,  and  for  no  other  pur- 
pose, in  accordance  with  the  foregoing  limitations  and  provisions; 
and  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  is  authorized  whenever  he  shall  deem 
it  to  be  necessary  for  the  prevention  of  violations  of  this  law  to  pre- 
scribe that  wine  spirits  withdrawn  under  this  section  shall  not  be 
used  to  fortify  wines  except  at  a  certain  distance  prescribed  by  him 
from  any  distillery,  rectifying  house,  winery,  or  other  establishment 
used  for  producing  or  storing  distilled  spirits,  or  for  making  or 
storing  wines  other  than  wines  which  are  so  fortified,  and  that  in 
the  building  in  which  such  fortification  of  wines  is  practiced  no 
wines  or  spirits  other  than  those  permitted  by  this  regulation  shall 
be  stored  in  any  roorti  or  part  of  the  building  in  which  fortification 
of  wines  is  practiced.  The  use  of  wine  spirits  for  the  fortification 
of  sweet  wines  under  this  Act  shall  be  under  the  immediate  super- 
vision of  an  officer  of  internal  revenue,  who  shall  make  returns  de- 
scribing the  kinds  and  quantities  of  wine  so  fortified,  and  shall  affix 
such  stamps  and  seals  to  the  packages  containing  such  wines  as 
may  be  prescribed  by  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury;  and  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  shall  provide  by  regulations  the  time  within  which 
wines  so  fortified  with  the  wine  spirits  so  withdrawn  may  be  sub- 
ject to  inspection,  and  for  final  accounting  for  the  use  of  such  wine 
spirits  and  for  rewarehousing  or  for  payment  of  the  tax  on  any 
portion  of  such  wine  spirits  which  remain  not  used  in  fortifying 
pure  sweet  wines.    (39  Stat  785.) 

This  seotion  was  part  of  §  402  of  an  act  entitled  "An  act  to  increase  the  reve« 
nue,  and  for  other  purposes,"  cited  above. 

Act  Oct  22,  1914,  c  331,  §  2,  38  Stat.  747,  is  in  the  exact  language  of 
Act  Sept.  8,  1916,  c.  463,  S  402(c),  set  forth  above,  except  that  the  words 
"with.Uie  approval  of  the  Secretary  of  the  Treasury"  in  the  sixth  and  ser- 
enth  lines  from  the  bottom  are  omitted. 

The  amendment  by  Act  Sept.  8,  1916,  consists  in  omitting  from  the  act 
as  passed  October  1,  1890,  cited  above,  the  words  "free  of  tax"  after  the 
words  "bonded  warehouse";  in  adding  the  words  "or  from  any  registered 
distillery"  after  the  words  "original  packages" ;  in  changing  the  expression 
"with  the  limitations  and  provisions  as  to  uses,  amount  to  be  used,  and 
period  for  using  the  same  set  forth  in  section  fifty-three  of  this  act"  to  *'vith 
the  foregoing  limitations   and  provisions";    in  changing  the  words  "by  his 
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regulatiofa  shall  be  stored"  to  "by  this  regulation  shall  be  stored  In  any  room 
or  part  of  the  building  in  which  fortification  of  wines  is  practiced" ;  in  omit- 
ting the  words  "free  of  tax"  after  the  words  "the  use  of  wine-spirits"  in  the 
last  paragraph;  in  omitting  the  words  "begun  and  completed  at  the  vine- 
yard of  the  wine-grower  where  the  grapes  are  crushed  and  the  grape  juice 
is  expressed  and  fermented,  such  use  to  be";  in  adding  the  words  "with 
the  approval  of  the  Secretary  of  the  Treasury"  in  the  clause  following  the 
semicolon  in  the  last  paragraph. 

§  6114a.  (Act  Sept.  8,  1916,  c,  463,  §  402(d).)  Removal  of  do- 
mestic wines  to  bonded  premises;  nimilber  of  removals;  tax  oin 
product  of  wines  used  as  material. 
That  under  such  regulations  and  upon  the  execution  of  such 
notices,  entries,  bonds,  and  other  security  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, may  prescribe,  domestic  wines  subject  to  the  tax  imposed  by 
this  section  may  be  removed  from  the  winery  where  produced, 
free  of  tax,  for  storage  on  other  bonded  premises  or  from  said 
premises  to  other  bonded  premises :  Provided,  That  not  more  than 
one  such  additional  removal  shall  be  allowed,  or  for  exportation 
from  the  United  States  or  for  use  as  distilling  material  at  any 
regularly  registered  distillery:  Provided,  however,  That  the  dis- 
tiller using  any  such  wine  as  material  shall,  subject  to  the  pro- 
visions of  section  thirty-three  hundred  and  nine  of  the  Revised 
Statutes  of  the  United  States,  as  amended,  be  held  to  pay  the  tax 
on  the  product  of  such  wines  as  will  include  both  the  alcoholic 
strength  therein  produced  by  fermentation  and  that  obtained  from 
the  brandy  or  wine  spirits  added  to  such  wines  at  the  time  of  forti- 
fication.   (39  Stat.  786.) 

R.  S.  {  3309,  ahove  referred  to,  iff  set  forth  ante,  §  6080. 

§  6114b.  (Act  Sept.  8,  1916,  c.  463,  §  402(e).)  Amount  of  tax  pay- 
able on  domiestic  and  imported  sparkling  wines;  regulations, 
etc.;  exception  of  wines,  etc.,  on  which  tax  has  been  paid 
imder  other  acts;  preparation  of  revenue  stamps;  application 
of  other  laws;  collection  of  tax  by  assessment  instead  of  by 
stamps. 

That  upon  all  domestic  and  imported  sparkling  wines,  liqueurs, 
cordials,  and  similar  compounds  remaining  in  the  hands  of  deal- 
ers when  this  section  takes  effect,  or  thereafter  removed  from 
the  place  of  manufacture  or  storage  for  sale  or  consumption,  there 
shall  be  levied  and  paid,  by  stamp,  taxes  as  follows : 

On  each  bottle  or  other  container  of  champagne  or  sparkling 
wine,  3  cents  on  each  one-half  pint  or  fraction  thereof. 

On  each  bottle  or  other  container  of  artificially  carbonated  wine, 
1%  cents  on  each  one-half  pint  or  fraction  thereof. 

On  each  bottle  or  other  container  of  liqueurs,  cordials,  or  similar 
compounds,  by  whatever  name  sold  or  offered  for  sale,  containing 
sweet  wine,  fortified  with  grape  brandy  under  the  provisions  of 
paragraph  (c)  of  this  section,  1%  cents  on  each  one-half  pint  or 
fraction  thereof. 

The  taxes  imposed  by  this  section  shall  not  apply  to  wines, 
liqueurs,  or  cordials  on  which  the  tax  imposed  by  the  Act  ap- 
proved October  twenty-second,  nineteen  hundred  and  fourteen,  en- 
titled "An  Act  to  increase  the  internal  revenue,  and  for  other  pur- 
poses," and  the  joint  resolution  approved  December  seventeenth, 
nineteen  hundred  and  fifteen,  entitled  "Joint  resolution  extending 
the  provisions  of  the  Act  entitled  'An  Act  to  increase  the  internal 
revenue,  and  for  other  purposes,'  approved  October  twenty-second, 
nineteen  hundred  and  fourteen,  to  December  thirty-first,  nineteen 
hundred  and  sixteen,"  has  been  paid  by  stamp. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of 
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the  Secretary  of  the  Treasury,  is  hereby  authorized  to  have  pre- 
pared suitable  revenue  stamps  denoting  the  payment  of  the  taxes 
imposed  by  this  section ;  and  all  provisions  of  law  relating  to  in- 
ternal-revenue stamps,  so  far  as  applicable,  are  hereby  extended 
to  the  taxes  imposed  by  this  section :  Provided,  That  the  collec- 
tion of  the  tax  herein  prescribed  on  imported  still  wines,  includ- 
ing vermouth,  and  sparkling  wines,  including  champagne,  and  on 
imported  liqueurs,  cordials,  and  similar  compounds,  may  be  made 
within  the  discretion  of  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  by  assessment 
instead  of  by  stamps.    (39  Stat.  786.) 

Act  Oct.  22,  1914,  c.  331,  38  Stat.  745,  and  Res.  Dec.  17.  1915,  No.  4, 
89  Stat.,  referred  to,  are  superseded  by  the  above  paragraph,  as  far  as  its 
provisions  extend. 

By  section  409  of  Act  Sept  8,  1916,  c.  463,  ante,  {  5980k,  all  adminis- 
trative provisions  of  law  are  made  applicable  in  the  enforcement  of  the  tax 
imposed  hereby. 

§  6114c.  (Act  Sept.  8,  1916,  c.  463,  §  402(f).)     Penalty  for  viola- 
tion  of  act ;   forfeiture  of  wines,  etc. ;    prohibition  as  to  mix- 
ing or  blending  not  applicable ;  use  of  tax  paid  grain  or  other 
ethyl  alcohol  for  fortification  purposes. 
That  any  person  who  shall  evade  or  attempt  to  evade  the  tax 
imposed  by  this  section,  or  any  requirement  of  this   section  or 
regulation  issued  pursuant  thereof,  or  who  shall,  otherwise  than  pro- 
vided in  this  section,  recover  or  attempt  to  recover  any  spirits  from 
domestic  or  imported  wine,  or  who  shall  rectify,  mix,  or  compound 
with  distilled  spirits  any  domestic  wines,  other  than  in  the  manu- 
facture of  liqueurs,  cordials,  or  similar  compounds  taxable  under 
the  provisions  of  this  section,  shall,  on  conviction,  be  punished  for 
each  such  offense  by  a  fine  of  not  exceeding  $5,000,  or  imprison- 
ment for  not  more  than  five  years,  or  both,  and  all  wines,  spirits, 
liqueurs,  cordials,  or  similar  compounds  as  to  which  such  viola- 
tion occurs  shall  be  forfeited  to  the  United  States.    But  the  provi- 
sion of  this  subdivision  of  this  section  and  the  provision  of  section 
thirty-two  hundred  and  forty-four  of  the  Revised  Statutes  of  the 
United  States,  as  amended,  relating  to  rectification,  or  other  in- 
ternal-revenue laws  of  the  United  States,  shall  not  be  held  to 
apply  to  or  prohibit  the  mixing  or  blending  of  wines  subject  to 
tax  under  the  provisions  of  this  section  with  each  other  or  wth 
other  wines  for  the  sole  purpose  of  perfecting  such  wines  accord- 
ing to  commercial  standards :   Provided,  That  nothing  herein  con- 
tained shall  be  construed  as  prohibiting  the  use  of  tax-paid  grain 
or  other  ethyl  alcohol  in  the  fortification  of  sweet  wines  as  defined 
in  section  fifty-three  of  this  Act.    (39  Stat.  787.) 
R.  S.  8  3244,  referred  to,  is  set  forth  ante,  §  5971. 

Section  53,  referred  to,  probably  refers  to  section  43  o£  Act  Oct  22,    1914, 
c.  331,  as  amended,  set  forth  ante,  §  6112. 

§  6114d.  (Act  Sept.  8,  1916,  c,  463,  §  402  (g).)     Requiring  use  of 
spirit  meters,  locks,  seals ;  assignment  of  gaugers  or  storekeep- 
cr-gaugers;  compensation  of  gangers. 
That  the  Commissioner  of  Internal  Revenue,  by  regulations  to 
be  approved  by  the  Secretary  of  the  Treasury,  may  require  the 
use  at  each  fruit  distillery  of  such  spirit  meters,  and  such  \oAs 
and  seals  to  be  affixed  to  fermenters,  tanks,  or  other  vessels  and 
to  such,  pipe  connections  as  may  in  his  judgment  be  necessary  o^ 
expedient;    and   the   said  commissioner   is  hereby   authorized  to 
assign  to  any  such  distillery  and  to  each  winery  where  wines  ar^  ^^ 
be  fortified  such  number  of  gaugers  or  storekeeper-gangers  i^  ^^^ 
capacity  of  gaugers  as  may  be  necessary  for  the  proper  s'*^?^'^' 
vision  6i  the  manufacture  of  brandy  or  the  making  or  fortify*"^ 
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of  Wines  subject  to  tax  imposed  by  this  section ;  and  the  compen- 
sation of  such  officers  shall  not  exceed  $5  per  diem  while  so  as- 
signed, together  with  their  actual  and  necessary  traveling  expens- 
es, and  also  a  reasonable  allowance  for  their  board  bills,  to  be  fixed 
by  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  but  not  to  exceed  $2.50  per  diem 
for  said  board  bills.    (39  Stat.  787.) 

Act  April  6.  1914,  c.  52,  §  1,  aute,  §  3236a,  provides  for  a  maximum  al- 
lowance to  officers  and  employes  traveling  on  duty  in  lieu  of  expenses  actu- 
ally incurred  for  subsistence. 

This  section  supersedes  a  part  of  section  3  of  Act  June  7,  1906.  c.  3046, 
34  Stat.  316,  as  amended  by  Act  Oct  22,  1914,  c.  331,  {  2,  38  Stat  750, 
post,  S  6119. 

§  6114e.  (Act  Sept.  8,  1916,  c.  463,  §  402(h).)  Allowance  for  un- 
avoidable loss  of  wines. 
That  the  Commissioner  of  Internal  Revenue,  with  the  approv- 
al of  the  Secretary  of  the  Treasury,  is  hereby  authorized  to  make 
such  allowances  for  unavoidable  loss  of  wines  while  on  storage 
or  during  cellar  treatment  as  in  his  judgment  may  be  just  and 
proper,  and  to  prepare  all  necessary  regulations  for  carrying  into 
effect  the  provisions  of  this  section.    (39  Stat.  787.) 

Allowance  for  loss  of  spirits  in  warehouses  is  pro^dded  for  by  H  6052-6057, 
ante. 

§  6114f.  (Act  Oct.  22, 1914,  c.  331,  §  2.)     Rules  and  regulations. 

The  CommissioneT  of  Internal  Revenue,  with'  the  approval  of  the 
Secretary  of  the  Treasury,  is  hereby  authorized  to  make  all  necessary 
regulations  to  make  effective  the  provisions  of  this  section. 

The  words  "this  section"  have  reference  embraced  in  section  2  of  the  act 
above  cited.     It  corresponds  to  the  matter  embraced  in  section  402  of  the 
act  of  1916,  ante,  |§  6110b-6114e. 
See  S  5980Z,  and  notes  thereunder. 

§  6115.  (Act  Oct.  1,  1890,  c.  1244,  §  46,  as  anuended.  Act  Oct.  22, 
1914,  c.  331,  §  2.)  Withdrawal  of  wine  spirits  for  fortifying 
wines  for  exportation.  \ 

Wine  spirits  may  be  withdrawn  from  special  bonded  warehouses 
at  the  instance  of  any  person  desiring  to  use  the  same  to  fortify 
any  wines,  in  accordance  with  commercial  demands  of  foreign 
markets,  when  such  wines  are  intended  for  exportation,  without 
the  payment  of  tax  on  the  amount  of  wine  spirits  used  in  such 
fortification,  under  such  regulations,  and  after  making  such  entries, 
and  executing  and  filing  with  the  collector  of  the  district  from 
which  the  removal  is  to  be  made  such  bonds  and  bills  of  lading, 
and  giving  such  other  additional  security  to  prevent  the  use  of 
such  wine  spirits  free  of  tax  otherwise  than  in  the  fortification  of 
wine  intended  for  exportation  and  for  the  due  exportation  of  the 
wine  so  fortified,  as  may  be  prescribed  by  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury; and  all  of  the  provisions  of  law  governing  the  exportation 
of  distilled  spirits  free  of  tax,  so  far  as  applicable,  shall  apply  to 
the  withdrawal  and  use  of  wine  spirits  and  the  exportation  of  the 
same  in  accordance  with  this  section;  and  the  Commissioner  of 
Internal  Revenue  is  authorized,  subject  to  the  approval  of  the  Sec- 
retary of  the  Treasury,  to  prescribe  that  wine  spirits  intended  for 
the  fortification  of  wines  under  this  section  shall  not  be  introduced 
into  such  wines  except  under  the  immediate  supervision  of  an 
officer  of  internal  revenue,  who  shall  make  returns  describing 
the  kinds  and  quantities  of  wine  so  fortified,  and  shall  affix  such 
stamps  and  seals  to  the  packages  containing  such  wines  as  may  be 
prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the  ap- 
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proval  of  the  Secretary  of  the  Treasury.  Whenever  transporta- 
tion of  such  wine  is  to  be  effected  by  land  carriage  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  shall  prescribe  such  regulations  as  to  sealing 
packages  and  vehicles  containing  the  same,  and  as  to  the  super- 
vision of  transportation  from  the  point  of  departure,  which  point 
shall  be  determined  as  the  place  where  such  wine  spirits  may  be 
introduced  into  such  wines  to  the  point  of  destination  as  may  be 
necessary  to  insure  the  due  exportation  of  such  fortified  wines: 
Provided,  That  where,  in  accordance  with  regulations  of  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  wines  fortified  under  the  provisions  of  this  Act 
with  brandy  taxable  at  [55  cents]  per  proof  gallon  are  exported 
directly  from  the  winery  where  fortified,  there  shall  be  allowed 
an  abatement  or  refund  of  tax  equivalent  to  [55  cents]  per  gallon 
on  each  proof  gallon  of  wine  spirits  contained  in  such  wine  at  the 
time  of  exportation,  which  amount  of  wine  spirits  shall  be  ascer- 
tained by  the  Commissioner  of  Internal  Revenue  under  regulations 
approved  by  the  Secretary  of  the  Treasury :  Provided,  That  such 
wine  spirits  on  which  abatement  or  refund  of  tax  is  allowed  shall 
not  exceed  the  total  amount  of  alcohol  in  such  wine  over  and  above 
fourteen  per  centum  thereof.    (38  Stat  749,) 

.  From  an  act  to  increase  the  internal  revenue,  cited  above. 

Act  Oct.  1,  1890,  c.  1244,  §  46,  26  Stat.  623,  amended  by  the  above  pro- 
vision, is  identical  with  Act  Oct.  22,  1914,  c.  331,  i  2,  set  forth  above,  ex- 
cept that  after  the  word  ''Whenever,**  at  the  beginning  of  the  second  sen- 
tence, the  words  "such  wine  spirits  are  withdrawn  as  provided  herein  for  the 
fortification  of  wines  intended  for  transportation  by  sea  they  shall  be  intro- 
duced into  such  wines  only  after  removal  from  storage  and  arrival  alongside 
of  the  vessel  which  is  to  transport  the  same;  and**  are  inserted,  and  the 
proviso  set  forth  above  is  omitted. 

The  above  provision  was  not  carried  into  Act  Sept  8,  1916,  c.  463,  ante, 
|§  6110a-6114e.  It  is  not  inconsistent  with  the  new  act,  except  as  to  the 
words  in  brackets,  the  tax  having  been  reduced  by  the  new  act  to  10  cents 
per  gallon,  ante,  S  6110b[c]. 

By  section  24  of  the  above  act  the  "taxes  levied  under**  the  act  were  to  be 
•*no  longer  levied  and  collected**  after  December  31,  1915.  By  Res.  Dec.  17, 
1915,  set  forth  in  a  note  to  §  5980?,  the  "provisions  of  the  act**  of  October  22, 
1914,  above  cited,  were  continued  to  and  including  December  31,  1916.  If 
this  time  limitation  is  to  be  construed  as  referring  to  the  act  itself,  and  not 
merely  to  the  collection  of  the  taxes  provided  for,  the  above  provision  and  all 
other  provisions  of  Act  Oct  22,  1914,  will  be  no  longer  operative  after  Decem- 
ber 31,  1916. 

It  is  to  be  also  noted  that  Act  Sept  8,  1916,  c.  463,  §  410,  post,  §  58801, 
expressly  repeals  Act  Oct.  22,  1914,  except  sections  3  and  4  thereof,  and  Res. 
Dec.  17,  1915,  extending  for  one  year  the  operation  of  Act  Oct.  22,  1914. 
If  this  repealing  provision  is  to  be  given  its  literal  import,  instead  of  being 
confined  to  the  subject-matters  treated  under  the  heading  "Special  Taxes" 
appearing  in  both  acts,  the  above  provision  will  become  inoperative  on  Jan- 
uary 1,  1917. 

§  6116.  (Act  Oct.  1,  1890,  c  1244,  §  47.)  Reimportation  of  do- 
mestic wines  exported. 
All  provisions  of  law  relating  to  the  re-importation  of  any  goods 
of  domestic  growth  or  manufacture  which  were  originally  liable 
to  an  internal-revenue  tax  shall  be,  as  far  as  applicable,  enforced 
against  any  domestic  wines  sought  to  be  re-imported;  and  duty 
shall  be  levied  and  collected  upon  the  same  when  re-imported,  as 
an  original  importation.    (26  Stat.  623.) 

§  6117.  (Act  Oct.  1,  1890,  c.  1244,  §  48.)     Unlawful  use  of  wine 
spirits,  not  tax-paid,  punishable. 

Any  person  using  wine  spirits  or  other  spirits  which  have  not 

been  tax-paid  in  fortifying  wine  otherwise  than  as  provided  for  in 

this  act,  shall  be  guilty  of  a  misdemeanor,  and  shall,  on  conviction 

thereof,  be  punished  for  each  offense  by  a  fine  of  not  more  than 
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two  thousand  dollars,  and  for  every  offense  other  than  the  first 

also  by  imprisonment  for  not  more  than  one  year.    (26  Stat.  623.) 

This  section  is  superseded  by  Act  Sept.  8,  1016,  c.  463,  §  402(f),  ante,  S 

6114c,  as  far  as  acts  done  under  such  section  402  (ante,  S§  6110b-6114e)  is 

concerned.    This  provision  may  be  operative,  however,  as  to  acts  done  under 

§  6116,  ante,  not  embraced  in  section  402. 

§  6118.  (Act  Oct.  1,  1890,  c.  1244,  §  49,  as  amended.  Act  June  7, 
1906,  c.  3046,  §  2,  and  Act  Oct.  22,  1914,  c.  331,  §  2.)  Recovery 
of  wine  spirits  from  fortified  wines. 
Wine  spirits  used  in  fortifying  wines  may  be  recovered  from 
such  wines  only  on  the  premises  of  a  duly  authorized  grape  brandy 
distiller,  and  for  the  purpose  of  such  recovery  wine  so  fortified 
may  be  received  as  material  on  the  premises  of  such  a  distiller,  on 
a  special  permit  of  the  collector  of  internal  revenue  in  whose  dis- 
trict the  distillery  is  located;  and  the  distiller  will  be  held  to  pay 
the  tax  on  the  product  from  such  wines  as  will  include  both  the 
alcoholic  strength  therein  produced  by  the  fermentation  of  the 
grape  juice  ^nd  that  obtained  from  the  added  distilled  wine  spirits : 
Provided,  That  when  application  for  such  special  permit  for  redis- 
tillation shall  be  made  by  the  producer  of  any  wines  fortified  with 
brandy  subject  to  the  tax  of  55  cents  per  proof  gallon,  before  such 
wine  shall  have  been  moved  from  the  premises  of  the  winery  where 
fortified  and  the  redistillation  is  had  under  regulations  made  by 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  an  abatement  or  refund  of  the  tax  as- 
sessed against  said  producer  shall  be  allowed  equivalent  to  55  cents 
per  proof  gallon  of  brandy  contained  in  said  spirits  at  the  time  of 
redistillation,  which  amount  of  brandy  shall  be  ascertained  by  the 
Commissioner  of  Internal  Revenue,  under  regulations  approved  by 
the  Secretary  of  the  Treasury,  and  wine  spirits  so  recovered  may 
be  used  in  the  manner  provided  by  law  for  the  fortification*  of 
other  wine :  Provided,  That  -such  wine  spirits  on  which  abatement 
or  refund  of  tax  is  allowed  shall  not  exceed  the  total  amount  of 
alcohol  in  such  wine  over  and  above  fourteen  per  centum  thereof. 
(38  Stat.  749.) 

For  discussion  as  to  possible  repeal  or  supersession  of  this  section,  see  notes 
under  {  6115,  ante. 

This  section  substantially  follows  the  language  of  the  provision  amended 
down  to  the  word  "Provided.**  From  that  point  the  former  provision  read  as 
follows:  "Subject,  however,  to  the  provisions  of  section  thirty-three  hun- 
dred and  nine  of  the  Revised  Statutes  of  the  United  States,  as  amended  by 
section  six  of  the  Act  entitled  'An  Act  to  amend  the  laws  relating  to  in- 
ternal revenue,'  approved  March  first,  eighteen  hundred  and  seventy-nine; 
and  such  spirits  so  recovered  may  be  used  by  such  distiller  to  fortify  wines 
as  authorized  by  section  forty-two  of  the  aforesaid  Act,  approved  October 
first,  eighteen  hundred  and  ninety." 

This  section,  as  originally  enacted  in  the  McKinley  Tariff  Act  of  1890,  cited 
above,  was  amended  by  the  addition,  at  the  end  of  the  original  section  of  the 
provisions  beginning  with  the  words  "subject,  however,  to  the  provisions,"  etc., 
to  the  end  of  the  section  as  set  forth  here,  by  Act  June  7,  1906,  c.  3046,  9  2, 
cited  above. 

R.  S.  {  3309,  and  Act  March  1,  1879,  c.  125,  {  6,  mentioned  in  the  old  pro- 
vision, are  set  forth  ante,  §{  6089,  6091 ;  and  Act  Oct.  1,  1890,  c.  1244,  |  42, 
also  mentioned  therein,  is  set  forth  in  its  amended  form,  ante,  {  6111. 

§  6119.  (Act  June  7,  1906,  c.  3046,  §  3,  as  amended,  Act  Oct  22, 
1914,  c.  331,  §  2.)     Special  gangers  for  supervision  of  fortifica- 
tion of  wines;   compensation;  bonds. 
[The  Commissioner  of  Internal  Revenue  is  hereby  authorized  to 
assign  at  each  winery  where  wines  are  to  be  fortified  such  number 
of  gangers  or  storekeeper  gangers,  in  the  capacity  of  gangers,  for 
special  duties  as  may  be  necessary  for  the  proper  supervision  of 
the  making  and  fortifying  of  such  wines,  and  the  compensation  of 
such  officers  shall  not  exceed  $5  per  diem  while  so  assigned,  to- 
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gether  with  their  actual  and  necessary  traveling  expenses,  and  also 
a  reasonable  allowance  for  their  board  bills,  to  be  fixed  by  the 
Commissioner  of  Internal  Revenue,  but  not  to  exceed  $2  per  diem 
for  said  board  bills.]  That  bonds  hereafter  given  under  the  provi- 
sions of  the  aforesaid  Act  of  October  first,  eighteen  hundred  and 
ninety,  as  amended,  shall  be  conditioned  for  the  payment  of  the 
tax  on  all  brandy  removed  thereunder  and  not  used  and  accounted 
for  within  the  time  and  in  the  manner  required  by  law  and  regula- 
tions, and  for  the  payment  of  all  taxes  imposed  on  the  brandy  so 
withdrawn  and  used  for  fortifications;  and  the  said  bonds  shall 
contain  such  other  conditions  as  the  Commissioner  of  Internal  Rev- 
enue, with  the  approval  of  the  Secretary  of  the  Treasury,  may  by 
regulation  prescribe.    (38  Stat.  750.) 

For  discussion  as  to  possible  repeal  or  supersession  of  this  section,  see  notei 
onder  f  6115,  ante. 

Act  June  7,  1906,  c.  8046,  f  8,  amended  hereby,  after  the  words  "board 
bills"  contained  the  clause  "and  to  cover  the  expenses  to  the  Government  at- 
tending the  making  and  fortification  of  such  sweet  wines  there  shall  be  levied 
and  assessed  against  each  maker  of  such  wines,  and  collected  monthly,  a  charge 
of  three  cents  on  each  taxable  gallon  of  brandy  used  by  him  in  the  fortifica- 
tion of  such  wines  during  the  preceding  month,"  and  in  other  respects  was 
in  the  language  of  the  amendatory  act,  except  that  the  word  "charges"  la 
used  in  place  of  the  word  "taxes,"  and  the  words  "for  fortifications*'  after 
the  words  "withdrawn  and  used"  are  omitted. 

The  provisions  relating  to  bonds  on  withdrawal  of  wine  spirits  from  ware- 
house, made  by  Act  Oct.  1,  1890,  c.  1244,  S§  45,  46,  referred  to  in  this  section, 
are  set  forth  ante,  §§  6114,  6115. 

The  words  in  brackets  are  superseded  by  a  provision  of  Act  Sept  8^  1916, 
c.  463,  8  402(g),  ante,  8  6114d. 

§  6120.  (Act  June  7,  1906,  c.  3046,  §  4.)     Fermenting  vats  for  man- 
ufacture of  wines  or  of  brandy  for  fortification  thereof. 

Where  brandy  to  be  used  in  the  fortification  of  wine  is  dis- 
-  tilled  on  premises  adjacent  to  the  winery  premises  the  G>mmissioner  of 
Internal  Revenue  may,  in  his  discretion,  authorize  the  erection  on  either 
of  said  premises  of  fermenting  vats  for  material  to  be  used  either  in 
the  nianufacture  of  such  wines  or  the  brandy  to  be  used  in  the  fortifica- 
tion thereof ;  and  all  such  materials  used  or  received  on  either  of  said 
premises  shall  be  under  the  supervision  of  the  officer  assigned  to  such 
winery,  and  shall  be  accounted  for  at  such  times  and  in  such  manner 
as  the  Commissioner  may  direct.    (34  Stat.  216.) 

§  6121.  (Act  June  7,  1906,  c.  3046,  §  5.)  Remission  of  tax  on 
grape  brandy  accidentally  destroyed. 
The  provisions  of  sections  thirty-two  hundred  and  twenty- 
one  and  thirty-two  hundred  and  twenty-three  of  the  Revised  Stat- 
utes of  the  United  States,  as  amended  by  an  Act  approved  March  first, 
eighteen  hundred  and  seventy-nine,  are  hereby  extended  to  grape  bran- 
dy withdrawn  for  use  in  the  fortification  of  sweet  wines,  and  which, 
prior  to  such  use,  is  accidentally  destroyed  by  fire  or  other  casualty 
while  stored  in  the  fortifying  room  on  the  winery  premises.  (34 
Stat.  216.) 

R.  S.  §8  3221  and  3223,  as  amended  by  Act  March  1,  1879,  c.  125,  mentioned 
in  this  section,  which  provided  for  the  remission  of  tax  on  spirits  accidentally 
destroyed,  are  set  forth  ante,  §§  5945,  5946. 

§  6122.  (Act  June  7,  1906,  c.  3046,  §  6,  as  amended.  Act  Oct.  22, 

1914,  c.  331,  §  2.)     Unlawful  recovery  of  spirits  from  fortified 

wines ;  penalty ;  blending  fortified  wines. 

Any  person  who  by  any  process  recovers  from  wines  fortified 

under  the  provisions  of  the  aforesaid  Act  approved  October  first, 

eighteen  hundred  and  ninety,  as  amendments  thereto,  any  brandy 

or  wine  spirits  used  in  the  manufacture  or  fortification  of  said 

wine,  otherwise  than  is  provided  for  in  said  Act  and  its  amend- 

(7154) 


Ch.  4)  INTERNAL  BBVENUB  §   6123 

ments,  or  who  shall  rectify,  mix,  or  compound  with  distilled  spirits 
or  other  materials,  except  as  provided  in  this  Act,  such  grape 
brandy,  fortified  wines  or  wine  spirits  unlawfully  recovered  there- 
from, shall,  on  conviction,  be  punished  for  each  such  offense  by  a 
fine  of  not  less  than  $200  nor  more  than  $1,000.  But  the  provisions 
of  this  section  and  the  provisions  of  section  thirty-two  hundred 
and  forty-four  of  the  Revised  Statutes  of  the  United  States,  as 
amended,  relating  to  rectification,  or  other  internal  revenue  laws 
of  the  United  States,  shall  not  be  held  to  apply  to  or  prohibit  the 
mixing  or  blending  of  pure  sweet  wines  fortified  under  the  provi- 
sions of  this  Act  with  each  other  or  with  other  wines:  Provided, 
That  the  pure  sweet  wines  fortified  under  the  provisions  of  this 
Act  may  be  used  in  the  manufacture  of  cordials,  liqueurs,  and  sim- 
ilar compounds  on  which  an  internal  revenue  tax  of  24  cents  a 
gallon  is  imposed,  and  otherwise  the  provision  oiE  section  thirty- 
two  hundred  and  forty-four  of  the  Revised  Statutes  of  the  United 
States  shall  remain  in  full  force  and  effect.    (38  Stat.  750.) 

For  suggestion  as  to  repeal  or  supersession  of  this  section,  see  note  under 
I  6115,  ante. 

Act  June  7,  1906,  c  8046,  f  6,  34  Stat.  216,  amended  hereby,  read  aa  fol- 
lows: 

"Any  person  who  by  any  process  recovers  from  wines  fortified  under  the 
provisions  of  the  aforesaid  Act  approved  October  first,  eighteen  hundred  and 
ninety,  or  amendments  thereto,  any  brandy  or  wine  spirits  used  in  the  manu- 
facture or  fortification  of  said  wine,  otherwise  than  is  provided  for  in  said 
Act  and  .its  amendments,  or  who  shall  rectify,  mix,  or  compound  with  other 
distilled  spirits  such  fortified  wines  or  grape  brandy  or  wine  spirits  unlaw- 
fully recovered  therefrom,  shall,  on  conviction,  be  punished  for  each  such 
offense  by  a  fine  of  not  less  than  two  hundred  doUars  nor  more  than  one 
thousand  dollars.  But  the  provisions  of  this  seQ^on,  and  the  provisions  of 
section  thirty-two  hundred  and  forty-four  of  the  Revised  Statutes  of  the 
United  States,  as  amended,  relating  to  rectification,  shall  not  be  held  to  ap- 
ply to  the  blending  of  pure  sweet  wines  fortified  under  the  provisions  of  the 
said  Act  of  October  first,  eighteen  hundred  and  ninety,  or  amendments  thereto, 
where  such  wines  are  blended  for  the  sole  purpose  of  perfecting  the  same 
according  to  commercial  standard." 

R.  S.  f  3244,  as  amended,  mentioned  in  this  section,  which  imposed  a  spe- 
cial tax  on  rectifiers  of  distilled  spirits,  is  set  forth  ante,  §  5971. 

§  6123.  (Act  Feb.  4,  1909,  c  65.)     Tax  on  alcoholic  compounds 

coming  from  Porto  Rico. 
Upon  bay  rum,  or  any  article  containing  alcohol,  hereafter 
brought  from  Porto  Rico  into  the  United  States  for  consumption 
or  sale  there  shall  be  paid  a  tax  on  the  spirits  contained  therein 
.  of  one  dollar  and  ten  cents  per  proof  gallon,  to  be  collected  at  the 
port  of  entry  by  the  collector  of  internal  revenue  of  the  district 
in  which  the  port  is  located.  The  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  is  hereby  author- 
ized to  make  such  rules  and  regulations  as  may  be  necessary  to  carry 
this  Act  into  effect.  (35  Stat.  594.) 

Taz  on  imported  merchandise,  see  ante,  f  3749. 

Notes  of  Deotsions 

Tax   on    manufaotored   artieles-^See  imposition  of  a  specific  taz  upon  bay 

section  3749,  ante.  rum  imported  from  Porto  Rico  made 

Res  ]adloata  as  to  qoestlon  of  tax^  5^  f^*^  J^*^A®  7i^  "^"^  *  congressioniU 

A  conclusion  in  a  prior  suit  between  declarataon  that  bay  rum  so  imported 

different  parties  that  Porto  Rican  bay  ^,*«  f^*  ««-^J«f^*  *<>  V"i,  '^  mgiq^^'^oo 

rum  imported  into   the  United   States  «^^*««-  Jo^^^  ^  J^'^oS   ^k^\^^ ^ 

was  not  subject  to  customs  duties  or  ^^  ^t  673,  228  U.  S.  436,  57  L.  Ed. 


internal  revenue  taz  was  not  res  judi- 


908. 


cata  of  such  question  in  a  subsequent  Th«  Circuit  Court  of  Appeals  having 

action,  though  it  would  be  regarded  as  Previously  determmed  that  und^er  For- 

persuasive  authority.    Roche  y.  Jordan  jj"  ^^^  J^?"^^^' i^'  'A"?t  * 

(C.  C.  1909)  176  Fed.  234.  ^749,  providing  for  the  taxation  of  im- 

^                   '  ports  from   Porto   Rico,  Porto   Rican 

Statute  as  oongresslonal  declaration  bay  rum  was  not  subject  to  customs 

as  to  tax  under  prior  atatuteSd— The  duties  because  not  distilled  spirits  nor 
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the  product  of  distUlation,  taxable  un-  suhflequent  passai^e  of  Act  Feb.  4, 
der  sections  5985,  5089,  ante,  such  con-  1909,  c.  65,  85  Stat  594.  Roche  t. 
struction  could  not  be  affected  by  the      Jordan  (C.  G.  1909)  175  Fed.  234. 

§  6124.  (R.  S.  §  3329,  as  amended.  Act  May  28,  1880,  c.  108,  §  10.) 
Drawback  on  distilled  spirits. 
Distilled  spirits  upon  which  all  taxes  have  been  paid  may  be  ex- 
ported, with  the  privilege  of  drawback,  and  in  distillers'  original 
casks,  packages  containing  not  less  than  twenty  wine-gallons  each, 
on  application  of  the  owner  thereof  to  the  collector  of  customs  at 
any  port  of  entry,  and  under  such  rules  and  regulations,  and  after 
making  such  entry  as  may  be  prescribed  by  law  and  by  the  Secretary 
of  the  Treasury.  The  entry  for  such  exportation  shall  be  in  tripli- 
cate, and  shall  contain  the  name  of  the  person  applying  to  export, 
the  name  of  the  distiller,  the  name  of  the  district  in  which  the  spirits 
were  distilled,  the  name  of  the  vessel  by  which,  and  the  name  of  the 
port  to  which,  they  are  to  be  exported;  and  the  form  of  the  entry 
shall  be  as  follows: 

Export  Entry  of  Distilled  Spirits  Entitled  to  Drawback. 

Entry  of  spirits  distilled  by ,  in district,  State 

of ,  to  be  exported  by ,  in  the ,  whereof 

•  is  master,  bound  to . 

And  the  entry  shall  specify  the  whole  number  of  casks  or  packages, 
the  marks  and  serial  numbers  thereon,  the  quality  or  kind  of  spirits  as 
known  in  commerce,  the  number  of  gauge  or  wine  gallons  and  of 
proof-gallons ;  and  the  amount  of  the  tax  on  such  spirits  shall  be 
verified  by  the  oath  of  the  owner  of  the  spirits,  and  that  the  tax  has 
been  paid  thereon,  and  that  they  are  truly  intended  to  be  exported 

to  the  port  of ,  and  not  to  be  relanded  within  the  limits  of  the 

United  States.  One  bill  of  lading,  duly  signed  by  the  master  of  the 
vessel,  shall  be  deposited  with  said  collector,  to  be  filed  at  his  office 
with  the  entry  retained  by  him.  One  of  said  entries  shall  be,  when  the 
shipment  is  completed,  transmitted  to  the  Secretary  of  the  Treasury, 
to  be  recorded  and  filed  in  his  office.  The  lading  on  board  said  ves- 
sel shall  be  only  after  the  receipt  of  an  order  or  permit  signed  by 
the  collector  of  customs  and  directed  to  a  customs  gauger,  and  after 
each  cask  or  package  shall  have  been  distinctly  marked  or  branded 
by  said  gauger  as  follows:  "For  export  from  U.  S.  A.,"  and  the 
tax-paid  stamps  thereon  obliterated.  The  casks  or  packages  shall 
be  inspected  and  gauged  alongside  of  or  on  the  vessel  by  the  gauger 
designated  by  said  collector,  under  such  rules  and  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe ;  and  on  application  of  the 
said  collector  it  shall  be  the  duty  of  the  surveyor  of  the  port  to 
designate  and  direct  one  of  the  custom-house  inspectors  to  superin- 
tend such  shipment.  And  the  gauger  aforesaid  shall  make  a  full  re- 
turn of  such  inspection  and  gauging  in  such  form  as  may  be  pre- 
scribed by  the  Secretary  of  the  Treasury,  showing  by  whom  each 
cask  of  such  spirits  was  distilled,  the  serial  number  of  the  cask,  and  of 
the  tax-paid  stamp  attached  thereto,  the  proof  and  quantity  of  such 
spirits  as  per  the  original  gauge-mark  on  each  cask,  and  the  quantity 
in  proof  and  wine  gallons  as  per  the  gauge  then  made  by  him.  And 
said  gauger  shall  certify  on  such  return  that  the  shipment  has  been 
made,  in  his  presence,  on  board  the  vessel  named  in  the  entry  for 
export,  which  return  shall  be  indorsed  by  said  custom-house  inspector 
certifying  that  the  casks  or  packages  have  been  shipped  under  his 
supervision  on  board  said  vessel,  and  the  tax-paid  stamps  obliterated; 
and  the  said  inspector  shall  make  a  similar  certificate  to  the  surveyor 
of  the  port,  indorsed  on  or  to  be  attached  to  the  entry  in  possession 
of  the  custom-house.  A  drawback  shall  be  allowed  upon  distilled 
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Spirits  on  which  the  tax  has  been  paid  and  exported  to  foreign  coun- 
tries, under  the  provisions  of  this  act,  when  exported  as  herein  pro- 
vided for.  The  drawback  allowed  shall  include  the  taxes  levied  and 
paid  upon  the  distilled  spirits  exported,  (at  the  rate  of  ninety  cents 
per  proof-gallon)  as  per  last  gauge  of  said  spirits  prior  to  exportation, 
and  shall  be  due  and  payable  only  after  the  proper  entries  have  been 
made  and  filed,  and  all  other  conditions  complied  with  as  hereinbe- 
fore required,  and  on  filing  with  the  Secretary  of  the  Treasury  the 
proper  claim,  accompanied  by  the  certificate  of  the  collector  of  cus- 
toms at  the  port  of  entry  where  the  spirits  are  entered  for  export, 
that  such  spirits  have  been  received  into  his  custody  and  the  tax-paid 
stamps  thereon  obliterated;  and  the  Secretary  of  the  Treasury  shall 
prescribe  such  rules  and  regulations  in  relation  thereto  as  may  be  nec- 
essary to  secure  the  Treasury  of  the  United  States  against  frauds: 
Provided,  That  the  drawback  on  spirits  distilled  prior  to  August  one, 
eighteen  hundred  and  seventy-two,  shall  not  exceed  sixty  cents  per 
proof-gallon. 

Act  July  20,  1868,  c.  186,  §  54, 15  Stat.  147.  Act  June  6,  1872,  c.  315,  8  12, 
17  Stat.  241.    Act  May  28,  1880,  c.  108,  §  10,  21  Stat  148. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  after  the  words  "the  privilege  of  drawback,**  the  words  "in  quantities  of 
not  less  than  one  thousand  gallons,"  and  by  inserting  after  the  words  "original 
casks"  the  word  "packages,**  and  by  inserting  after  the  words  "upon  the  dis- 
tilled spirits  exported,**  in  place  of  the  words  "at  the  rate  of  seventy  cents  per 
proof  gallon,**  the  word  "ninety,**  but  evidently  intending  to  substitute  the  word 
"ninety**  for  the  word  "seventy,**  merely,  as  set  forth  here,  by  Act  May  28,  1880, 
c  108,  §  10,  cited  above. 

The  tax  on  distilled  spirits  was  increased  from  70  cents  on  each  proof  gallon 
to  90  cents  on  each  proof  gallon,  or  wine  gallon  when  below  proof,  by  Act 
March  3,  1875,  c.  127,  {  1,  18  Stat  330,  and  was  increased  to  $1.10  on  each 
proof  gallon,  or  wine  gallon  when  below  proof,  by  Act  Aug.  27,  1894,  c  349, 
i  48,  ante,  |  5986. 

Provisions  allowing  drawback  upon  exportation  are  contained  in  Title 
XXXIV,  "Collection  of  Duties  upon  Imports,**  c  9. 

A  drawback  was  not  allowed  upon  the  exportation  of  bottled  spirits,  by  Act 
March  3,  1897,  c.  379,  i  3,  ante,  S  6072. 

A  drawback  on  the  exportation  of  flavoring  extracts,  medicinal  or  toilet  prep- 
arations, made  in  part  from  domestic  tax-paid  alcohol,  was  allowed  by  the  Un- 
derwood Tariff  Act  of  Oct  3,  1913,  c.  16,  S  IV,  O,  ante,  S  5724,  which  re-en- 
acted a  similar  provision  made  by  the  preceding  tariff  act. 

Notes  of  Decisions 

See  notes  under  the  following  sec-  feiture  of  the  whiskies  involved  can  be 

tion.  '  enforced  if  found  within  the  jurisdic- 

Bona  flde  exportatlon^To  constitute  ^?J^J^  t^«  ^Ji^ed  States.    The  parties 

a  bona  fide  exportation  it  is  necessary  withdrawing  tiie  same  are  also  liable 

that  tiie  owner  of  tiie  whisky  should  ^^  punishment    Id. 

intend  that  it  should  not  only  be  land-  Allowance  of  drawbaokd— This  section 

ed  in  a  foreign  port,  but  that  it  should  and  section  6125,  post,  taken  together, 

enter  into  the  commerce  of  some  for-  show  that,  when  spirits  on  which  the 

eign  country.    (1908)  27  Op.  Atty.  Gen.  tax  has  been  paid  are  exported,  they 

113.  are  regauged  at  the  port  of  exporta- 

Wlthdrawal  and  exportation  to  post-  tion,  and  tiie  drawback  allowed  is  de- 
pone payment  of  tax^A  withdrawal  of  **™?^.  "^^  .^"^^  amount  of  this  gauge, 
whiskies  from  bonded  warehouses  un-  jotwithstandmg  a  previous  gauge  may 
der  this  and  the  following  section,  and  ^V,«  f  «Y^  ?  ^J^^^^'^  ^'"'"'^^  ^"^  '*" 
transportation  thereof  to  foreign  ports  ?^*  *»  ^^^^  *^«  i>^«'  receives  no 
with  tiie  intention  of  holding  the  same  drawback  on  any  deficiency  occurring 
for  a  time  and  tiien  having  them  re-  P^^ST  ^^  %ao^\o%^''^^n.^^^^^ 
turned  as  reimportations  of  manufac-  l^^i,\  <1|?^L^  ^iS5"  P^^J^'  ^^' 
tures  of  the  United  States,  the  purpose  ^^  ^'  ^'  ^*^'  ^^  ^'  ^-  ^^^• 
being  to  postpone  payment  of  the  tax-  Cited  without  definite  application, 
es  on  the  whiskies  shipped,  is  not  an  Taney  v.  Penn  Nat  Bank  of  Heading 
exportation  within  the  meaning  of  such  (1914)  34  Sup.  Ot  288,  289,  232  U.  S. 
sections.    (1908)  27  Op.  Atty.  Gen.  113.  174,  58  L.  Ed.  558;   Clay  v.  Swope  (0. 

Such   withdrawal,  not  being  a  bona  G.  1889)   38  Fed.  396,  399;    Miles  y. 

fide  exportation,  is  unlawful,  and  a  for-  Johnson  (C.  0.  1893)  59  Fed.  38,  40. 

(7157) 


§   6125  INTERNAL  BBVBNUF  (Tit.  35 

§  6125.  (R.  S.  §  3330,  as  amended.  Act  May  28,  1880,  c  108,  §  11.) 
Exportation  of  distilled  spirits  withdrawn  from  bonded  ware- 
houses. 

Distilled  spirits  may  be  withdrawn  from  distillery  bonded  ware- 
houses, at  the  instance  of  the  owner  of  the  spirits,  for  exportation 
in  the  original  casks,  or  packages,  without  the  payment  of  tax,  under 
such  regulations,  and  after  making  such  entries  and  executing  and 
filing  with  the  collector  of  the  district  from  which  the  removal  is  to 
be  made  such  bonds  and  bills  of  lading,  and  giving  such  other  ad- 
ditional security  as  may  be  prescribed  by  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury: 
Provided,  That  bonds  given  under  this  section  shall  be  canceled  un- 
der such  regulations  as  the  Secretary  of  the  Treasury  shall  prescribe: 
And  provided  further.  That  the  bonds  required  to  be  given  for  the 
exportation  of  distilled  spirits  shall  be  canceled  upon  the  presenta- 
tion of  satisfactory  proof  and  certificates  that  said  distilled  spirits  have 
been  landed  at  the  port  of  destination  named  in  the  bill  of  lading, 
or  upon  satisfactory  proof  that  after  shipment  the  same  were  lost 
at  sea  without  fault  or  neglect  of  the  owner  or  shipper  thereof. 

All  distilled  spirits  intended  for  export,  as  aforesaid,  before  being 
removed  from  the  distillery  warehouse,  shall  be  marked  as  the  Com- 
missioner of  Internal  Revenue  may  prescribe,  and  shall  have  affixed 
to  each  cask  an  engraved  stamp  indicative  of  such  intention,  to  be 
provided  and  furnished  by  the  several  collectors  as  in-  the  case  of 
other  stamps,  and  to  be  charged  to  them  and  accounted  for  in  the 
same  manner,  and  for  the  expense  attending  the  providing  and  affix- 
ing such  stamps  [twenty-five]  cents  for  each  package  so  stamped  shall 
be  paid  to  the  collector  on  making  the  entry  for  such  transportation. 
When  the  owner  of  the  spirits  shall  have  made  the  proper  entries, 
filed  the  bonds,  and  otherwise  complied  with  all  the  requirements 
of  the  law  and  regulations  as  herein  provided,  the  collector  shall 
issue  to  him  a  permit  for  the  removal  and  transportation  of  said 
spirits  to  the  collector  of  the  port  from  which  the  same  are  to  be 
exported,  accurately  describing  the  spirits  to  be  shipped,  the  amount 
of  tax  thereon,  the  State  and  district  from  which  the  same  is  to  be 
shipped,  the  name  of  the  distiller  by  whom  distilled,  the  port  to 
which  the  same  are  to  be  transported,  the  name  of  the  collector  of 
the  port  to  whom  the  spirits  are  to  be  consigned,  and  the  routes 
over  which  they  are  to  be  sent  to  the  port  of  shipment.  Such  ship- 
ment shall  be  made  over  bonded  routes  whenever  practicable.  The 
collector  of  the  port  shall  receive  such  spirits,  and  permit  the  ex- 
portation thereof,  under  the  same  rules  and  regulations  as  are  pre- 
scribed for  the  exportation  of  spirits  upon  which  the  tax  has  been 
paid.  And  every  person  who  fraudulently  claims,  or  seeks,  or  ob- 
tains an  allowance  of  drawback  on  any  distilled  spirits,  or  fraudu- 
lently claims  any  greater  allowance  or  drawback  than  the  tax  actually 
paid  thereon,  shall  forfeit  and  pay  to  the  Government  of  the  United 
States  triple  the  amount  wrongfully  and  fraudulently  sought  to  be 
obtained,  and  shall  be  imprisoned  not  more  than  ten  years;  and 
every  owner,  agent,  or  master  of  any  vessel  or  other  person  who 
knowingly  aids  or  abets  in  the  fraudulent  collection  or  fraudulent 
attempts  to  collect  any  drawback  upon,  or  knowingly  aids  or  per- 
mits any  fraudulent  change  in  the  spirits  so  shipped,  shall  be  fined 
not  exceeding  five  thousand  dollars  and  imprisoned  not  more  than 
one  year,  and  the  ship  or  vessel  on  board  of  which  such  shipment 
was  made  or  pretended  to  be  made  shall  be  forfeited  to  the  United 
States,  whether  a  conviction  of  the  master  or  owner  be  had  or  other- 
wise, and  proceedings  may  be  had  in  admiralty  by  libel  for  such 
forfeiture. 
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Every  person  who  intentionally  relands  within  the  jurisdiction  of 
the  United  States  any  distilled  spirits  which  have  been  shipped  for 
exportation  under  the  provisions  of  this  act,  or  who  receives  such 
relanded  distilled  spirits,  and  every  person  who  aids  or  abets  in  such 
relanding  or  receiving  of  such  spirits,  shall  be  fined  not  exceeding 
five  thousand  dollars,  and  imprisoned  not  more  than  three  years; 
and  all  distilled  spirits  so  relanded,  together  with  the  vessel  from 
which  the  same  were  relanded  within  the  jurisdiction  of  the  United 
States,  and  all  boats,  vehicles,  horses,  or  other  animals  used  in  re- 
landing  and  removing  such  distilled  spirits,  shall  be  forfeited  to  the 
United  States. 

Act  July  20, 1868.  c.  186,  §  55.  16  Stat  148.  Act  June  6,  1872,  c.  316,  §  12, 
17  Stat.  242.  Act  March  3,  1873,  c.  232.  {  6,  17  Stat  559,  560.  Act  May 
28. 1880,  c.  108,  §  11,  21  Stat  148. 

This  section,  enacted  in  the  Reyiaed  Statutes,  was  amended  by  striking  oat, 
after  the  words  "for  exportation  in  the  original  casks,"  the  words  *'in  quan- 
tities of  not  less  than  one  thousand  gallons,"  and  inserting  in  place  thereof 
the  words  "or  packages.*'  as  set  forth  here,  by  Act  May  28,  1880,  c  108,  S 
11,  cited  above. 

The  word  "twenty-five,"  of  this  section,  inclosed  in  brackets,  was  super- 
seded by  the  reduction  of  the  charge  for  providing  and*  affixing  stamps  to 
ten  cents,  by  Act  June  9.  1874.  c.  259,  |  2,  post.  §  6127. 

Notes  of  Deeisions 


See  notes  under  the  preceding  sec- 
tion. 

Constltiitionality^Spirits  are  not  in 
process  of  exportation  on  the  giving  of 
the  exportation  bond  under  this  sec- 
tion, so  as  to  render  applicable  the  con- 
stitutional inhibition  of  taxation  of  ar- 
ticles exported  from  the  states.  Thomp- 
son V.  U.  S.  (1892)  12  Sup.  Ct  299, 
301,  142  U.  S.  471,  36  L.  Ed.  1084. 

Regulations  of  Secretary  of  the  Treas* 
ury  and  Com mi8sJoner.F— Regulations  in 
circular  No.  290  requiring  that,  where 
spirits  covered  by  exportation  bond 
were  removed  for  exportation,  the 
ganger  should  reinspect,  and  if  an  ad- 
ditional outage  existed  in  any  package 
reducing  the  number  of  taxable  gal- 
lons as  last  previously  reported,  the 
collector  should  at  once  require  pay- 
ment on  the  taxable  gallons  reported 
by  such  reduction,  though  it  was  al- 
leged that  the  loss  was  occasioned  by 
casualty,  were  within  the  scope  of  the 
commissioner's  authority  to  make  regu- 
lations. Thompson  v.  U.  S.  (1892)  12 
Sup.  Ct  299,  301.  142  U.  S.  471,  35  K 
Ed.  1084. 

The  Secretary  of  the  Treasury  has 
power  to  make  a  regulation  under  which 
distilled  spirits  may  be  permitted  to 
remain  in  warehouse  after  the  expira- 
tion of  three  years,  upon  the  distiller 
or  owner  of  the  spirits  filing  a  declara- 
tion of  his  purpose  to  export  the  same 
in  good  faith,  and  giving  a  bond  to  do 
so  within  a  given  period.  (1884)  18  Op. 
Atty.  Gen.  92. 

Withdrawal  for  exportation  to  Pana- 
ma and  Colon  for  Canal  Zone.— The  ef- 
fect of  the  order  of  the  President  of 
December  3,  1904,  is  to  prevent  the  di- 
rect shipment  of  goods,  wares,  and 
merchandise  into  the  Canal  Zone  of 
Panama;  and  distilled  spirits  with- 
drawn   for    shipment    to    Panama    or 


Colon,  although  ultimately  to  go  to  the 
Canal  Zone,  are  withdrawn  for  ship- 
ment to  a  foreign  country  within  the 
letter  and  spirit  of  the  statutes.  (1905) 
26  Op.  Atty.  Gen.  324. 

Exportation  bondw—Money  recovered 
in  a  suit  on  an  export  bond  given  under 
the  internal  revenue  laws  belongs  ex- 
clusively to  the  United  States,  the  same 
as  money  recovered  in  a  suit  on  any 
other  contract  with  the  government; 
and  neither  revenue  officers  nor  inform- 
ers can  have  any  share  therein.  (1869) 
13  Op.  Atty.  Gen.  116. 

An  export  bond  covering  certain  dis- 
tilled spirits  was  subsequently  cancel- 
ed upon  the  production  of  a  landing  cer- 
tificate, after  which  it  turned  out,  on 
examination  at  the  place  of  landing, 
that  the  barrels  which  contained  the 
spirits  were  all,  or  nearly  all,  filled  with 
water,  in  fraud  of  the  revenue.  Advis- 
ed, that  a  claim  which  has  since  been 
preferred  against  the  obligors  in  the 
bond,  with  respect  to  their  liability  in 
the  matter  (no  suit  or  proceeding  in 
court  having  been  commenced),  might 
be  compromised  by  the  Commissioner 
of  Internal  Revenue  with  the  approval 
of  the  Secretary  of  the  Treasury.    Id. 

Where  it  was  proposed  to  withdraw 
a  quantity  of  whisky  from  bonded  ware- 
house, under  this  section  and  Act  June 
9.  1874  (section  6126,  post),  and  Act 
March  1,  1879  (section  6036,  ante),  in 
order  to  ship  it  to  Bermuda,  with  the 
purpose,  after  landing  it  there,  of  trans- 
porting it  back  to  this  country  and  en- 
tering it  either  for  warehousing  or  for 
consumption  under  section  2500,  R.  S., 
advised  that  such  shipment,  with  the 
purpose  mentioned,  and  the  landing 
abroad  fulfill  the  condition  of  the  expor- 
tation bond,  and  discharge  the  whisky 
from  the  internal  revenue  tax  thereon. 
(1883)  17  Op.  Atty.  Gen.  579. 

Where  the  holders  of  distilled  spir- 
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its.  bonded  for  exportation,  shall  have 
failed  within  the  seyen  moDths  specified 
in  the  bond  (given  under  the  regula- 
tions of  internal  revenue  circular  No. 
282)  to  withdraw  such  spirits  in  fact 
from  the  distillery  warehouse,  a  for- 
feiture of  the  bond  follows,  and  the 
spirits  are  not  protected  from  the  do- 
mestic tax.  (1885)  18  Op.  Atty.  Gen. 
246. 

Upon  application  of  the  principal  and 
sureties  on  such  bond,  and  for  good 
cause  shown,  the  Commissioner  of  In- 
ternal Revenue  may,  under  existing 
regulations,  extend  the  time  named  in 
the  bond  beyond  seven  months.    Id. 

The  spirits  covered  by  an  exportation 
bond,  after  the  failure  to  withdraw 
them  and  after  the  forfeiture  of  the 
bond,  are  liable  to  distraint  under  the 
act  of  May  28. 1880  (21  Stat  145).    Id, 

The  condition  of  the  bond  having 
been  broken  by  the,  failure  to  withdraw 
the  spirits,  the  government  may  also 
proceed  upon  the  bond.    Id. 

The  spirits  covered  by  an  exportation 
bond,  after  the  failure  to  withdraw  them 
and  after  the  forfeiture  of  the  bond, 
are  liable  to  distraint  under  the  act  of 
May  28,  1880  (21  Stat.  145).    Id. 

The  condition  of  the  bond  having 
been  broken  by  the  failure  to  withdraw 
the  spirits,  the  government  may  also, 
proceed  upon  the  bond.     Id. 

The  Secretary  of  the  Treasury  has 
power  to  make  a  regulation  under  which 
distilled  spirits  may  be  permitted  to 
remain  in  warehouse  after  the  expira- 
tion of  three  years,  upon  the  distiller 
or  owner  of  the  spirits  filing  a  declara- 
tion of  his  purpose  to  export  the  same 
in  good  faith,  and  giving  a  bond  to  do  so 
within  a  given  period.  (1884)  18  Op. 
Atty.  Gen.  92. 

Defloienoy  tax  after  giving  ef  bond 
and  removal.— The  evident  intention  of 
Congress  in  sections  5982,  5985,  and 
6034,  ante,  was  that  the  tax  should  at- 
tach as  soon  as  spirits  are  produced, 
and  should  not  be  evaded  except  on  sat- 
isfactory proof  under  section  5945, 
ante,  of  destruction  by  fire  or  other  cas- 
ualty, and  so  under  this  section  and 
under  Act  May  28,  1880,  §  17  (21  Stat. 
149),  relating  to  deficiency  on  with- 
drawal entry  for  exportation,  the  col- 
lector had  power  to  assess  a  tax  upon 
a  deficiency  accruing  after  the  giving 
of  an  exportation  bond  and  the  ac- 
tual removal  under  a  later  exportation. 
The  spirits  are  not  in  process  of  expor- 
tation ou  the  giving  of  the  bond.  Ex- 
portation is  defined  to  be  the  act  of 
carrying  or  sending  merchandise 
abroad,  and  it  cannot  be  considered  as 
beginning  antU  the  spirits  are  removed 
from  the  warehouse  for  that  purpose. 
Thompson  v.  U.  S.  (1892)  12  Sup.  Ct 
299,  300, 142  U.  S.  471,  35  L.  Ed.  1084. 

Distilled  spirits  are  not  in  process 
of  exportation  on  the  giving  of  an  ex- 
portation bond  for  their  removal  from 
bonded  warehouses,  so  as  to  render  ap- 
plicaM?"    the    constitutional    inhibition 
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of  taxation  of  articles  exported  from 
the  states;  and  the  collector  of  internal 
revenue  is  not  thereby  deprived  of  Ms 
power  to  assess  a  tax  on  the  deficiency 
accruing  by  reason  of  an  evaporation, 
after  the  giving  of  one  exportation 
bond,  on  a  subsequent  removal  of  the 
spirits  under  a  second  exportation  bond. 
Id. 

The  "tax  on  defidency"  in  the  quanti- 
ty of  distilled  spirits  exported,  when 
compared  with  the  quantity  withdrawn 
for  exportation  (see  Acts  June  9,  1874, 
a  259,  and  March  1, 1879,  c.  125),  may 
be  collected  by  distraint  upon  the  prop- 
erty of  the  withdrawer  of  the  spirita, 
as  well  as  by  suit  upon  the  transpor- 
tation bond.  (1879)  16  Op.  Atty.  Oeo. 
034. 

Reimportation  of  spirits  withdrawi 
from  bond.F— Distilled  spirits  withdrawn 
from  bond  under  this  section,  which 
authorizes  withdrawals  for  export  with- 
out payment  of  the  internal  revenue 
tax,  and  forbids  the  relanding  of  the 
goods  in  the  United  States,  cannot  be 
reimported  on  payment  of  the  original 
tax,  pursuant  to  R.  S.  {  2500.  Flag- 
ler V.  Kidd  (1897)  78  Fed.  341,  24  C. 
C.  A.  123,  reversing  Kidd  v.  Flagler 
(C.  C.  1893)  54  Fed.  367. 

Whisky  withdrawn  from  bonded  ware- 
house, under  this  section  and  acts  of 
June  9,  1874  (section  6126.  post),  and 
March  1,  1879  (section  6036,  ante),  in 
order  to  ship  it  to  Bermuda,  with  the 
purpose,  after  landing  it  there,  of  trans- 
porting it  back  to  this  country  and  en- 
tering it  either  for  warehousing  or  for 
consumption  under  section  2500,  R.  S. 
would  not  be  an  exportation  within  the 
meaning  of  this  section  and  the  act  of 
1874,  and  would  not,  upon  return  to 
this  country,  be  entitled  to  the  rijdits 
and  privileges  of  imported  merchan- 
dise under  the  warehouse  laws.  (1883) 
17  Op.  Atty.  Gen.  579. 

Allowanoe  for  leakage^— Where,  in 
1863  and  1864,  distillers  ship  spirits  to 
different  cities  within  the  United  States 
under  bond  for  foreign  exportation  pur- 
suant to  section  47,  Act  July  1,  1862 
(12  Stat  432),  and  then  change  their 
minds  and  put  the  spirits  on  the  home 
market,  they  will  not  be  entitled  to  the 
allowance  for  leakage  in  transporta- 
tion given  by  the  proviso  to  section  12, 
Act  March  3.  1863  (12  Stat  723),  in 
the  case  of  spirits  "removed  for  sale" 
to  a  home  market.  Gregg  v.  U.  S. 
(18G8)  4  Ct  CI.  103. 

Allowance  for  leakage  held  unauthor- 
ized under  former  statute.  Dair  v.  U. 
S.  (1868)  4  Ct  CI.  172. 

Exportation  of  oil  under  former  law^ 
Robison  v.  Tyson  (1863)  46  Pa.  (10 
Wright)  286. 

Cited  without  definite  appHcatloi, 
Taney  v.  Penn  Nat  Bank  of  Reading 
(1914)  34  Sup.  Ct  288,  289,  232  U.  S. 
174,  58  L.  Ed.  558;  Clay  v.  Swope  (C. 
C.  1889)  38  Fed.  396,  399;  Swan  & 
Finch  Co.  v.  U.  S.  (1901)  87  Ct  a 
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§  6126.  (Act  June  9,  1874,  c.  259,  §  1,  as  amended,  Act  March  1, 
1879,  c.  125,  §  10.)  Transportation  bond  on  withdrawal  of 
distilled  spirits  from  bonded  warehouse  for  exportation;  ex- 
port bond. 

Whenever  the  owner  or  owners  of  distilled  spirits  shall  de- 
sire to  withdraw  the  same  from  any  distillery  bonded  warehouse 
for  exportation  under  existing  law,  such  owner  or  owners  may 
at  their  option,  in  lieu  of  executing  an  export  bond  as  now  pro- 
vided by  law,  give  a  transportation  bond  with  sureties  satisfactory 
to  the  collector  of  internal  revenue,  and  under  such  rules  and  regu- 
lations as  the  Secretary  of  the  Treasury  may  prescribe,  conditioned 
for  the  due  delivery  thereof  on  board  ship  at  a  port  of  exportation 
to  be  named  therein;  and  for  the  due  performance  on  the  part  of  • 
the  exporter  or  owner  at  the  port  of  export  of  all  the  requirements 
in  regard  to  notice  of  export,  entry,  and  the  giving  of  bond  herein- 
after specified;  and  in  such  case,  on  arrival  of  the  spirits  at  the 
port  of  export,  the  exporter  or  owner  at  that  port  shall  immediately 
notify  the  collector  of  the  port  of  the  fact,  setting  forth  his  intention 
to  export  the  same,  and  the  name  of  the  vessel  upon  which  the 
same  are  to  be  laden,  and  the  port  to  which  they  are  intended  to 
be  exported.  He  shall,  after  the  quantity  of  spirits  has  been -de- 
termined by  the  ganger  and  inspector,  file  with  the  collector  of  the 
port  an  export-entry  verified  by  his  oath  or  affirmation.  He  shall 
also  give  bond  to  the  United  States,  with  at  least  two  sureties,  satis- 
factory to  the  collector  of  customs,  conditioned  that  the  principal 
named  in  said  bond  will  export  the  spirits  as  specified  in  said  entry 
to  the  port  designated  in  said  entry,  or  to  some  other  port  without 
thfe  jurisdiction  of  the  United  States.  And  upon  the  lading  of  such 
spirits,  the  collector  of  the  port,  after  proper  bonds  for  the  exporta- 
tion of  the  same  have  been  completed  by  the  exporter  or  owner  at 
the  port  of  shipment  thereof,  shall  transmit  to  the  collector  of  in- 
ternal revenue  of  the  district  from  which  the  said  spirits  were  with- 
drawn for  exportation,  a  clearance  certificate  and  a  detailed  report 
of  the  ganger,  which  report  shall  show  the  capacity  of  each  cask  in 
wine-gallons,  and  the  contents  thereof  in  wine-gallons,  proof-gallons, 
and  taxable  gallons.  Upon  receipt  of  the  certificate  and  report,  and 
upon  payment  of  tax  on  deficiency,  if  any,  the  collector  of  internal 
revenue  shall  cancel  the  transportation  bond.  The  bond  required 
to  be  given  for  the  landing  at  a  foreign  port  of  distilled  spirits  shall 
be  cancelled  upon  the  presentation  of  satisfactory  proof  and  cer- 
tificates that  said  distilled  spirits  have  been  landed  at  the  port  of 
destination  named  in  the  bill  of  lading  or  any  other  port  without 
the  jurisdiction  of  the  United  States  or  upon  satisfactory  proof  that 
after  shipment  the  same  were  lost  at  sea  without  fault  or  neglect 
of  the  owner  or  shipper  thereof.  And  whenever  a  distiller  of  spirits 
in  bond  shall  desire  to  change  the  packages  in  which  the  same  is 
contained  in  order  to  export  them,  the  Commissioner  of  Internal 
Revenue  shall  be  authorized,  under  regulations  to  be  prescribed  by 
him,  and  upon  the  execution  of  proper  bonds  with  sufficient  sureties, 
to  permit  the  withdrawal  of  so  much  spirits  from  bond  and  in  new 
packages  as  the  distiller  shall  desire  to  export  as  aforesaid.  (18 
Stat.  64.    20  Stat  342.) 

ThiB  section  and  the  section  next  following  were  an  act  entitled  "An  act 
to  facilitate  the  exportation  of  distilled  spirits,  and  amendatory  of  the  acts 
in  relation  thereto.'* 

This  section  as  originally  enacted,  was  amended  by  inserting,  in  the  first 
dause  of  the  section,  after  the  words  "conditioned  for  the  due  delivery  thereof 
on  board  ship  at  a  port  of  exportation  to  be  named  therein/'  the  words  "and 
for  the  due  performance  on  the  part  of  the  exporter  or  owner  at  the  port 
of  export  of  all  the  requirements  in  regard  to  notice  of  export,  entry,  and  the 
giving  of  bond  hereinafter  specified,"  and  by  adding,. at  the  end  of  the  section 
as  originally  enacted,  the  provisions  beginning  with  the  words  "and  whenever 
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a  distiller  of  spirits  in  bond  shall  desire,"  etc.,  to  the  end  of  the  section 
as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  {  10,  last  cited  above. 

Provisions  for  allowance  for  leakage  or  loss  on  withdrawal  of  spirits  from 
distillery  warehouses  for  exportation  were  made  by  Act  Dec  20,  1879,  c.  1, 
I  1,  ante,  {  6055. 

Notes  of  Deeisloas 

See  notes  under  {{  5908  and  6125, 
ante. 

§  6127.  (Act  June  9,  1874,  c.  259,  §  2.)     Expense  of  providing  and 
affixing  stamps  for  casks  for  exportation. 

On  and  after  the  first  day  of  July,  eighteen  hundred  and  seventy- 
four,  for  the  expense  of  providing  and  affixing  the  stamps  to  each 
cask  containing  distilled  spirits  for  exportation,  there  shall  be 
charged  ten  cents  for  each  stamp  instead  of  twenty-five  cents  as 
now  required  by  law.  (18  Stat.  64-.) 
See  notes  to  the  preceding  section. 

This  section  superseded  a  proyision  relating  to  this  subject  made  by  R.  S. 
I  S330,  ante,  {  6125. 

§  6127a.  (Act  Sept.  8,  1916,  c.  463,  §  403.)     Transfer  in  tanks  or 
tank  cars  of  distilled  spirits  for  export. 
That  under  such  regulations  as  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
prescribe,  alcohol  or  other  distilled  spirits  of  a  proof  strength  of 
not  less  than  one  hundred  and  eighty  degrees  intended  for  export 
free  of  tax  may  be  drawn  from  receiving  cisterns  at  any  distillery, 
or  from  storage  tanks  in  any  distillery  warehouse,  for  transfer  to 
tanks  or  tank  cars  for  export  from  the  United  States,  and  all  pro- 
visions of  existing  law  relating  to  the  exportation  of  distilled  spit- 
its  not  inconsistent  herewith  shall  apply  to  spirits  removed  for 
export  under  the  provisions  of  this  Act    (39  Stat  788.) 
See  8  6044,  ante. 

§  6128.  (R.  S.  §  3331.)     Release  of  distillery  before  judgment,  in 
what  cases.  ^ 

No  distillery  nor  distilling-apparatus  seized  for  any  violation  of  law 
shall  be  released  to  the  claimant  or  to  any  intervening  party  before 
judgment,  except  in  case  of  a  distillery  for  which  bond  has  been 
given  and  which  has  a  registered  producing  capacity  of  one  hundred 
and  fifty  proof-gallons  or  more  per  day,  on  showing,  by  sufficient  affi- 
davits, that  there  are  hogs  or  other  live  stock,  not  less  than  fifty  head 
in  number,  depending  for  their  feed  on  the  products  of  said  distillery, 
which  would  suffer  injury  if  the  business  of  such  distillery  is  stopped. 
Such  distillery,  in  that  case,  may  be  released  to  the  claimant,  or  to 
any  other  intervening  party,  at  the  discretion  of  the  court,  on  a  bond 
to  be  given  and  approved  in  open  court,  with  two  or  more  sureties, 
for  the  full  appraised  value  of  all  the  property  seized,  to  be  ascer- 
tained by  three  competent  appraisers  designated  and  appointed  by 
the  court. 

Act  July  20,  1868,  c,  186.  |  42,  15  Stat  142. 

Cited  without  definite  application,  (1914)  34  Sap.  Gt  288,  289,  232  U.  S. 
Taney  v.  Penn  Nat  Bank  of  Reading      174,  58  L.  Ed.  658. 

§  6129.  (R.  S.  §  3332,  as  amended,  Act  March  1,  1879,  c.  125,  §  5.) 
Distillery  to  be  destroyed  in  certain  cases  of  forfeiture;   wit- 
nesses of  destruction ;   reimbursement. 
WJien  a  judgment  of  forfeiture,  in  any  case  of  seizure,  is  recov- 
ered against  any  distillery  used  or  fit  for  use  in  the  production  of 
distilled  spirits,  because  no  bond   has  been  given,  or  against  any 
distillery  used  or  fit  for  use  in  the  production  of  spirits,  having  a  reg- 
istered producing  capacity  of  less  than  one  hundred  and  fifty  gallons 
a  day,  for  any  violation  of  law,  of  whatever  nature,  every  still,  doubler, 
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worm,  worm-tub,  mash-tub,  and  fermenting-tub  therein  shall  be  so 
destroyed  as  to  prevent  the  use  of  the  same  or  of  any  part  thereof 
for  the  purpose  of  distilling;  and  the  materials  shall  be  sold  as  in 
case  of  other  forfeited  property.  And  in  case  of  seizure  of  a  still, 
doubler,  worm,  worm-tub,  mash-tub,  fermenting-tub,  or  other  distil- 
ling apparatus,  having  a  less  producing  capacity  than  one  hundred 
and  fifty  gallons  per  day,  for  any  oflfense  involving  forfeiture  of  the 
same,  where  said  apparatus  shall  be  of  less  than  five  hundred  dollar's 
value,  and  where  it  shall  be  impracticable  to  remove  the  same  to 
a  place  of  safe  storage  from  the  place  where  seized,  the  seizing  offi- 
cer is  authorized  to  destroy  the  same  only  so  far  as  to  prevent  the 
use  thereof,  or  any  part  thereof,  for  the  purpose  of  distilling:  Pro- 
vided, That  such  destruction  shall  be  in  the  presence  of  at  least  one 
credible  witness,  and  that  such  witness  shall  unite  with  the  said  offi- 
cer in  a  duly  sworn  report  of  said  seizure  and  destruction,  to  be 
made  to  the  Commissioner  of  Internal  Revenue,  in  which  report  they 
shall  set  forth  the  grounds  of  the  claim  of  forfeiture,  the  reasons  for 
such  seizure  and  destruction,  their  estimate  of  the  fair  cash  value 
of  the  apparatus  destroyed,  and  also  of  the  miiterials  remaining  after 
such  destruction,  and  a  statement  that,  from  facts  within  their  own 
knowledge,  they  have  no  doubt  whatever  that  said  distilling  apparatus 
was  set  up  for  use  and  not  registered,  or  had  been  used  in  the  unlaw- 
ful distillation  of  spirits,  and  that  it  was  impracticable  to  remove  the 
same  to  a  place  of  safe  storage.  Within  one  year  after  such  destruc- 
tion the  owner  of  the  apparatus  so  destroyed  may  make  application 
to  the  Secretary  of  the  Treasury,  through  the  Commissioner  of  In- 
ternal Revenue,  for  reimbursement  of  the  value  of  the  same;  and 
unless  it  shall  be  made  to  appear  to  the  satisfaction  of  the  Secretary 
and  the  Commissioner  that  said  apparatus  had  been  used  in  the  un- 
lawful distillation  of  spirits,  the  Secretary  shall  make  an  allowance 
to  said  owner,  not  exceeding  the  value  of  said  apparatus,  less  the 
value  of  said  materials  as  estimated  in  said  report ;  and  if  the  claim- 
ant shall  thereupon  satisfy  said  Secretary  and  Commissioner  that  said 
unlawful  use  of  the  apparatus  had  been  without  his  consent  or  knowl- 
edge, he  shall  still  be  entitled  to  such  compensation,  but  not  other- 
wise. And  in  case  of  a  wrongful  seizure  and  destruction  of  property 
under  the  foregoing  provisions,  the  owner  thereof  shall  have  right 
of  action  on  the  official  bond  of  the  officer  who  occasioned  the  de- 
struction for  all  damages  caused  thereby. 

Act  July  20,  1868,  c.  186,  §  42,  16  Stat  142.  Act  June  6,  1872,  c.  315,  { 
12,  17  Stat.  240.    Act  March  1,  1879,  c  126,  §  6,  20  Stat.  339. 

This  section,  as  enacted  in  the  Reyised  Statutes,  was  amended  by  adding,  at 
the  end  of  the  section  as  originally  enacted,  the  provisions  beginning  with 
the  words  "And  in  case  of  seizure  of  a  still,  doubler,  worm,  worm-tub,  mash- 
tub,  fermenting-tub,  or  other  distilling  apparatus,'*  etc.,  to  the  end  of  the  sec- 
tion as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  {  5,  dted  above. 

Cited    without    definite    application,      (1914)  34  Sup.  Gt.  288,  289,  232  U.  S. 
Taney  y.  Penn  Nat  Bank  of  Reading       174,  58  L.  Ed.  658. 

§  6130.  (R.  S.  §  3333.)  When  burden  of  proof  is  on  claimant  of 
spirits  seized. 
Whenever  seizure  is  made  of  any  distilled  spirits  found  elsewhere 
than  in  a  distillery  or  distillery  warehouse,  or  other  warehouse  for 
distilled  spirits  authorized  by  law,  or  than  in  the  store  or  place  of 
business  of  a  rectifier,  or  of  a  wholesale  liquor-dealer,  or  than  in 
transit  from  any  one  of  said  places ;  or  of  any  distilled  spirits  found  in 
any  one  of  the  places  aforesaid,  or  in  transit  therefrom,  which  have 
not  been  received  into  or  sent  out  therefrom  in  conformity  to  law, 
or  in  regard  to  which  any  of  the  entries  required  by  law  to  be  made 
in  the  books  of  the  owner  of  such  spirits,  or  of  the  store-keeper, 
wholesale  dealer,  or  rectifier,  have  not  been  made  at  the  time  or  in  the 
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manner  required,  or  in  respect  to  which  the  owner  or  person  having 
possession,  control,  or  charge  of  said  spirits,  has  omitted  to  do  any 
act  required  to  be  done,  or  has  done  or  committed  any  act  prohibited 
in  regard  to  said  spirits,  the  burden  of  proof  shall  be  upon  the  daim- 
ajnt  of  said  spirits  to  show  that  no  fraud  has  been  committed,  and  that 
all  the  requirements  of  the  law  in  relation  to  the  payment  of  the  tax 
have  been  complied  with. 

Act  July  20,  1868,  c.  186,  {  36,  15  Stat  140. 

Notes  of  DeoiiioiiB 

Burden  of  proof  under  former  law.—  the  law  have  been  complied  with.   An- 

A  prima  facie  case  in  favor  of  a  claim-  dre  v.  U.  S.  (1876)  94  U.  S.  86,  89,  90, 

ant  held  to  have  been  completely  over-  24  L.  Ed.  67, 
come  and  the  burden  again  fairly  cast 

on   the   claimant  under  section  45  of  Cited     without    definite    applicatioi, 

Act  July  13,  1866  (14  Stat  163),  pro-  Taney  v.  Penn  Nat  Bank  of  Readfing 

Tiding  that  the  burden  is  on  the  daim-  (1914)  34  Sup.  Ct  288,  289,  232  D.  a 

ant  to  show  that  the  requirements  of  174,  58  L.  Ed.  558. 

§  6131.  (R.  S.  §  3334,  as  amended,  Act  March  1,  1879,  c.  125,  §  5.) 
Spirits  sold  under  judicial  process  subject  to  tax ;  sale  of  spir- 
its for  taxes. 

All  distilled  spirits  forfeited  to  the  United  States,  sold  by  order 
of  court,  or  under  process  of  distraint,  shall  be  sold  subject  to  tax; 
and  the  purchaser  shall  immediately,  and  before  he  takes  possession 
of  said  spirits,  pay  the  tax  thereon.  And  any  distilled  spirits  hereto- 
fore condemned,  and  now  in  the  possession  of  the  United  States, 
shall  be  sold  as  herein  provided.  If  any  tax-paid  stamps  are  affixed 
to  any  cask  or  package  so  condemned,  such  stamps  shall  be  oblit- 
erated and  destroyed  by  the  collector  or  marshal  after  forfeiture,  and 
before  such  sale.  Provided :  That  in  all  cases  wherein  it  shall  ap- 
pear that  any  distilled  spirits  offered  for  sale  on  distraint  for  taxes, 
where  the  taxes,  on  such  spirits  have  not  been  paid,  or  offered  for 
sale  for  the  benefit  of  the  United  States  as  forfeited  spirits  under  order 
of  court  or  under  proceeding  pursuant  to  section  thirty-four  hundred 
and  sixty  of  the  Revised  Statutes,  will  not,  by  reason  of  such  spirits 
being  below  proof,  being  a  price  equal  to  the  tax  due  and  payable 
thereon,  but  will  bring  a  price  equal  ta,  or  greater  than,  the  tax  on 
said  spirits,  computed  only  upon  the  proof-gallons  contained  in  the 
packages,  without  regard  to  the  greater  number  of  wine-gallons  con- 
tained therein,  then,  and  in  such  case,  upon  sale  being  so  made, 
tax-paid  stamps  to  the  amount  required  to  stamp  such  spirits  as  if 
the  tax  thereon  were  only  on  the  proof-gallons  thereof,  may,  under 
such  rules  and  regulations  as  the  Commissioner  of  Internal  Revenue 
shall  prescribe,  be  used  by  the  collector  making  such  sale,  or  fur- 
nished by  a  collector  to  a  United  States  marshal,  or  to  any  other 
government  officer  making  such  sale  for  the  benefit  of  the  United 
States,  without  making  payment  for  said  stamps  so  used  or  delivered. 
Any  collector  using  or  furnishing  stamps  in  manner  aforesaid,  on 
presenting  vouchers  satisfactory  to  the  Commissioner  of  Internal 
Revenue,  shall  be  allowed  credit  for  the  same  in  settling  his  stamp 
account  with  the  department.  In  such  cases,  the  officer  selling"  the 
distilled  spirits  shall  affix,  or  cause  to  be  affixed,  to  the  same  the  tax 
paid  stamps  so  provided,  and  shall  write  across  the  face  of  s^^^ 
stamps  the  true  number  of  proof  and  wine  gallons  contained  in  the 
package,  the  amount  of  tax  actually  paid  thereon,  and  also  the  vr<i^^ 

"Affixed  under  provisions  of  act  of 1879"  (inserting  the  <iatc 

of  the  approval  of  this  act). 

Act  July  20,  1868,  c.  186,  S  58,  15  Stat.  150.    Act  March  1,  1879,  c-    125, 

S  5,  20  Sut.  340. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  aS^^^' 

at  the  end   of   the   pection  as  originally  enacted,   the  proviso  as  set    ^^^ 

here,  by  Act  March  1,  1879,  c  125,  |  5,  cited  above. 
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The  word  "being,"  after  the  worda  "by  reason  of  each  apirits  being  below 
proof,"  was  evidently  intended  for  the  word  "bring." 
R.  S.  §  34e0,  mentioned  in  this  section,  is  set  forth  post,  {  6362. 

Notes  of  Decisions 

See  notes  nnder  {  6034.  and  in  an  action  by  the  government  on 

Forfeiture  Inoluding  stamps  as  well  ^  distiUer's  bond  to  recover  a  tax  on 

as  property^Under  this  section  it  was  «P*"<»  ^u.^u^^'  ??^^!f '°f  ?^^8\^,^"? 

held  that,  where  stamped  liquors  were  "^^^^^  ^^*<^^  *^«  defendant  is  entitied 

forfeited  for  a  violation  of  the  internal  *«  prove  such  a  state  of  facte  is  not 

revenue  law,  the  forfeiture  included  the  ^emurrable      Umted  States  Pidrfity  & 

stamps  as  weU  as  the  property.    Har-  ^''''^^rPn  \  ^1^  ^^^^  158  Fed. 

kins  V.  Williard  (1906)  146  Fed.  703, 77  ^*^  ^-  ^•rf-.^i/r^'T/ i?2?S 

o  P   A    I2fi  ment  U.  S.  v.  Umted  States  Fidelity  & 

^.  ^.  jx.  ±^.  Guaranty  Co.   (D.   C.  1906)   144  Fed. 

Proceeds  of  sale  of  forfeited  spirits.  8^* 

—The  proceeds  of  a  sale  of  spirits  for-  Right  of  district  attorneys  to  commls- 

feited  to  the  United  States  for  viola-  sion^— District   attorneys    are    entitled, 

tion  of  the  internal  revenue  law  belong  under  R.  S.  §  825,  ante,  {  1379,  to  a 

exclusively  to  the  government,  and  can-  commission  upon  the  "tax"  required  to 

not  be  applied  to  the  payment  of  the  be  paid  by  the  purchasers  of  forfeited 

tax     thereon.       Harkins     v.     Williard  property  sold  in  pursuance  of  R.  S.  { 

(1906)  146  Fed.  703,  77  C.  C.  A.  129.  3334.    (1876)  15  Op.  Atty.  Gen.  566. 

Proceeds  of  sale  for  nonpayment  of  Cited    without    definite    application, 

taxw— On  a  seizure  and  sale  of  distilled  Taney  v.  Penn  Nat  Bank  of  Reading 

spirits  under  the  internal  revenue  law  (1914)  34  Sup.  Ct  288,  289,  232  U.  S. 

for  nonpayment  of  the  tax  thereon,  the  174,  58  L.  Ed.  558;    U.   S.   v.   South 

proceeds  are  applicable   on   such  tax,  Branch    Distilling    Co.    (C.    G.    1878) 

and,  if  sufficient,  extinguish  the  same;  Fed.  Gas.  No.  16,359. 

§  6132.  (Act  June  7,  1906,  c.  3047,  §  1.)     Denatured  alcohol  for  use 
in  arts,  etc.,  free  of  tax. 

From  and  after  January  first,  nineteen  hundred  and  seven, 
domestic  alcohol  of  such  degree  of  proof  as  may  be  prescribed 
by  the  Commissioner  of  Internal  Revenue,  and  approved  by 
the  Secretary  of  the  Treasury,  may  be  withdrawn  from  bond  without 
the  payment  of  internal-revenue  tax,  for  use  in  the  arts  and  industries, 
and  for  fuel,  light,  and  power,  provided  said  alcohol  shall  have  been 
mixed  in  the  presence  and  under  the  direction  of  an  authorized  Gov- 
ernment officer,  after  withdrawal  from  the  distillery  warehouse,  with 
methyl  alcohol  or  other  denaturing  material  or  materials,  or  admixture 
of  the  same,  suitable  to  the  use  for  which  the  alcohol  is  withdrawn,  but 
which  destroys  its  character  as  a  beverage  and  renders  it  unfit  for  liquid 
medicinal  purposes ;  such  denaturing  to  be  done  upon  the  application  of 
any  registered  distillery  in  denaturing  bonded  warehouses  specially  des- 
ignated or  set  apart  for  denaturing  purposes  only,  and  under  conditions 
prescribed  by  the  Commissioner  of  Internal  Revenue  with  the  approval 
of  the  Secretary  of  the  Treasury. 

The  character  and  quantity  of  the  said  denaturing  material  and  the 
conditions  upon  which  said  alcohol  may  be  withdrawn  free  of  tax  shall 
be  prescribed  by  the  Commissioner  of  Internal  Revenue,  who  shall, 
with  the  approval  of  the  Secretary  of  the  Treasury,  make  all  necessary 
regulations  for  carrying  into  effect  the  provisions  of  this  Act. 

Distillers,  manufacturers,  dealers  and  all  other  persons  furnishing, 
handling  or  using  alcohol  withdrawn  from  bond  under  the  provisions 
of  this  Act  shall  keep  such  books  and  records,  execute  such  bonds  and 
render  such  returns  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  may  by  regulation 
require.  Such  books  and  records  shall  be  open  at  all  times  to  the 
inspection  of  any  internal-revenue  officer  or  agent.    (34  Stat.  217.) 

This  was  the  first  section  of  the  Denatured  Alcohol  Act.  cited  above. 

Section  2  of  the  act  is  set  forth  post,  §  6136. 

For  the  employment  of  additional  force,  purchases  of  appliances  and  ex- 
penses incident  to  the  execution  of  this  act,  the  sum  of  $250,000  was  appro- 
priated, and  for  a  period  of  two  years,  such  force  was  required  to  be  ap- 
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pointed,  without  compliance  with  the  Civil  Service  Act,  by  section  3.  And 
the  Secretary  of  the  Treasury  was  required  to  make  a  report  to  Congress 
of  appointments  and  compensation,  regulations  prescribed,  and  as  to  additional 
legislation  necessary,  by  section  4.  These  two  sections  are  omitted,  as  tem- 
porary merely. 

Further  provisions  relating  to  the  subjects  of  this  section  were  made  by 
Act  March  2,  1907,  c.  2571,  set  forth  post,  H  6133-6135,  and  by  the  ^nde^ 
wood  Tariff  Act  of  Oct  3,  1913,  c.  16,  i  14,  N,  sabsea  2,  post,  {  6137. 

Notes  of  Decisions 

% 

Meaning  of  term  "alcohol."— The  term  of  the  treasury,  and  on  satisfying  the 
"alcohol,"  as  used  in  this  section,  and  collector  *  •  *  that  he  has  complied 
section  6066,  ante,  embraces  the  van-  with  such  regulation  and  has  used  radi 
ous  grades  of  alcohol  as  reclassified  in  alcohol  therein,  and  exhibiting  and  de- 
Internal  Revenue  Circular  No.  723,  and  livering  up  the  stamps  which  show 
referred  to  therein  as  pure,  neutral,  or  that  a  tax  has  been  paid  thereon,  shall 
cologne  spmts,  and  as  commercial  al-  i^  entiUed  to  receive"  repayment  of 
cohol      (1909)  27  Op.  Atty.  Gen.  226.  g^ch  tax.    Held,  that  the  making  of  such 

Opinions   of  January   11,   1908,   and  regulations  was  a  condition  precedent 

JirLo?*  i^?  ^>K  ?^'  ^^*^--  ^^°;  to  the  existence  of  any  right  of  rebate, 
4<6,  542),  dealt  with  the  meaning  of  „„ ,  .,  ^  c«^,.^*«*^  i^Ttir^J^ ^^^t^a  u  <*«. 
the  terms  under  the  food  and  drugs  act,  ^''^'  the  secretary  having  found  it  un- 
to secure  regulations  for  brandinfspir.  Practicable  to  make  any  proper  and 
its  in  conformity  with  the  intent  of  that  enforceable  regulattomi  without  further 
act,   and   have   no   appUcation    to  the  legislation  by  congress,  which  was  neT- 

above  section.    Id.  V ''T^'^S''?  "^^^^  ""^^  ^""^^^  l^^'nf^l 

der  the  statute.    Dunlap  v.  U.  S.  (1899) 

Former  statute  as  to  use  of  alcohol  In  19  Sup.  Ct.  319,  173  U.  S.  65,  43  L. 

arts.— Section  61  of  the  act  of  ATigust  Ed.  616,  affirming  judgment  (1897)  33 

27, 1894  (28  Stat.  509,  567,  c  349),  pro-  ct  CL  135. 

vides  that  any  manufacturer  finding  it 

necessary  to  use  alcohol  in  the  arts.  Cited     without    defliiite    application, 

etc.,  "may  use  the  same  under  regula-  U.  S.  v.  Lamson  (C.  C.  1908)  165  Fed. 

tions  to  be  prescribed  by  the  secretary  80,  85. 

§  6133.  (Act  March  2,  1907,  c.  2571,  §  1.)  Denatured  alcohol  to 
manufacture  of  chemicals,  free  of  tax;  rum. 
Notwithstanding  anything  contained  in  the  Act  entitled  "An  Act 
for  the  withdrawal  from  bond  tax  free  of  domestic  alcohol  when 
rendered  unfit  for  beverage  or  liquid  medicinal  uses  by  mixture  with 
suitable  denaturing  materials,"  approved  June  seventh,  nineteen  hun- 
dred and  six,  domestic  alcohol  when  suitably  denatured  may  be  with- 
drawn from  bond  without  the  payment  of  internal-revenue  tax  and 
used  in  the  manufacture  of  etlier  and  chloroform  and  other  definite 
chemical  substances  where  said  alcohol  is  changed  into  some  other 
chemical  substance  and  does  not  appear  in  the  finished  product  as  alco- 
hol :  Provided,  That  rum  of  not  less  than  one  hundred  and  fifty  de- 
grees proof  may  be  withdrawn,  for  denaturation  only,  in  accordance 
with  the  provisions  of  said  Act  of  June  seventh,  nineteen  hundred  and 
six,  and  in  accordance  with  the  provisions  of  this  Act.    (34  Stat.  1250.) 

This  section  and  the  two  sections  next  following  were  part  of  the  act  to 
amend  the  I>enatured  Alcohol  Act,  cited  above. 

Section  4  of  this  act,  relating  to  the  use  of  cisterns  or  tanks  in  small 
distilleries  producing  alcohol  for  denaturation,  was  repealed  by  the  Underwood 
Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  IV,  N,  subsec.  2,  post,  §  6137. 

Act  June  7,  ld06,  c.  3047,  mentioned  in  this  section,  ia  set  forth  ante,  I 
6132,  and  post,  §  6136. 

§  6134.  (Act  March  2,   1907,  c.  2571,  §  2.)     Central  denaturing 

bonded  warehouses  authorized. 
The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  authorize  the  establishment  of  cen- 
tral denaturing  bonded  warehouses,  other  than  those  at  distilleries, 
to  which  alcohol  of  the  required  proof  may  be  transferred  from  distil- 
leries or  distillery  bonded  warehouses  without  the  payment  of  internal- 
revenue  tax,  and  in  which  such  alcohol  may  be  stored  and  denatured 
The  establishment,  operation,  and  custody  of  such  warehouses  shall 
be  under  such  regulations  and  upon  the  execution  of  such  bonds  as 
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the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  may  prescribe.    (34  Stat.  1250.) 

See  notes  to  section  1  of  this  act,  ante,  §  6138. 

Special  warehouses  for  denaturing  purposes  were  required  by  Act  June  7, 
.    1906,  c.  3047,  §  1,  ante,  §  6132. 

§  6135.  (Act  March  2,  1907,  c.  2571,  §  3,  as  amended  by  Act  June 
22,  1916,  c.  163.)  Transfer  of  alcohol  for  denaturation  from 
distilleries  to  denaturing  bonded  warehouses  or  to  central 
denaturing  plants. 
Alcohol  of  the  required  proof  may  be  drawn  off,  for  denaturation 
only,  from  receiving  cisterns  in  ithe  cistern  room  of  any  distillery  for 
transfer  by  pipes  direct  to  any  denaturing  bonded  warehouse  on 
the  distillery  premises  or  to  closed  metal  storage  tanks  situated  in 
the  distillery  bonded  warehouse,  or  from  such  storage  tanks  to  any 
denaturing  bonded  warehouse  on  the  distillery  premises,  and  de- 
natured alcohol  may  also  be  transported  from  the  denaturing  bonded 
warehouse,  in  such  manner  and  by  means  of  such  packages,  tanks 
or  tank  cars,  and  on  the  execution  of  such  bonds,  and  under  such  reg- 
ulations as  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  may  prescribe.  And  further,  alco- 
hol to  be  denatured  may  be  withdrawn  without  the  payment  of  internal- 
revenue  tax  from  the  distillery  bonded  warehouse  for  shipment  to 
central  denaturing  plants  in  such  packages,  tanks  and  tank  cars,  under 
such  regulations,  and  on  the  execution  of  such  bonds  as  may  be 
prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury : 

Provided,  That  where  alcohol  is  withdrawn  from  a  distillery 
warehouse  for  shipment  to  a  central  denaturing  bonded  warehouse 
under  the  provisions  of  this  Act  it  shall  be  lawful  under  such  rules, 
regulations,  and  limitations  as  shall  be  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  for  an  allowance  to  be  made  for  leakage  or  loss  by 
any  accident,  and  without  any  fraud  or  negligence  of  the  distiller, 
owner,  carrier,  or  their  agents  or  employees,  occurring  during  trans- 
portation from  a  distillery  warehouse  to  a  central  denaturing  bond- 
ed warehouse.  (34  Stat.  1250.  39  Stat.  233.) 
See  notes  to  section  1  of  this  act,  ante,  8  6133. 

Act  March  2,  1907,  c.  2571,  f  3,  is  amended  by  Act  June  22,  1916,  c  163, 
by  adding  thereto  the  proviso  set  forth  in  the  last  paragraph  as  shown  above. 

§  6136.  (Act  June  7,  1906,  c.  3047,  §  2.)  Unlawful  use  of  alcohol 
withdrawn,  etc.,  punishable. 
Any  person  who  withdraws  alcohol  free  of  tax  under  the  pro- 
visions of  this  Act  and  regulations  made  in  pursuance  thereof, 
and  who  removes  or  conceals  same,  or  is  concerned  in  removing, 
depositing  or  concealing  same  for  the  purpose  of  preventing  the  same 
from  being  denatured  under  governmental  supervision,  and-any  person 
who  uses  alcohol  withdrawn  from  bond  under  the  provisions  of  section 
one  of  this  Act  for  manufacturing  any  beverage  or  liquid  medicinal 
preparation,  or  knowingly  sells  any  beverage  or  liquid  medicinal  prep- 
aration made  in  whole  or  in  part  from  such  alcohol,  or  knowingly 
violates  any  of  the  provisions  of  this  Act,  or  who  shall  recover  or 
attempt  to  recover  by  redistillation  or  by  any  other  process  or  means, 
any  alcohol  rendered  unfit  for  beverage  or  liquid  medicinal  purposes 
under  the  provisions  of  this  Act,  or  who  knowingly  uses,  sells,  con- 
ceals, or  otherwise  disposes  of  alcohol  so  recovered  or  redistilled,  shall 
on  conviction  of  each  offense  be  fined  not  more  than  five  thousand 
dollars,  or  be  imprisoned  not  more  than  five  years,  or  both,  and  shall, 
in  addition,  forfeit  to  the  United  States  all  personal  property  used  in 
connection  with  his  business,  together  with  the  buildings  and  lots 
or  parcels  of  ground  constituting  the  premises  on  which  said  unlawful 
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acts  are  performed  or  permitted  to  be  performed:  Provided,  That 
manufacturers  employing  processes  in  which  alcohol,  used  free  of  tax 
under  the  provisions  of  this  Act,  is  expressed  or  evaporated  from  the 
articles  manufactured,  shall  be  permitted  to  recover  such  alcohol  and 
to  have  such  alcohol  restored  to  a  condition  suitable  solely  for  reuse 
in  manufacturing  processes  under  such  regulations  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  shall  prescribe.    (34  Stat.  21/.) 

See  notes  to  section  1  of  this  act,  ante,  {  6132. 

Cited  without  deflnite  applloatlon, 
U.  S.  ▼.  Lamson  (C.  G.  1908)  166  Fed. 
80,  85. 

§  6137.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  N,  subsec.  2.)     Manufacture 
of  alcohol  free  of  tax  for  denaturation. 

Subsection  2.  From  and  after  the  first  day  of  January,  nineteen 
hundred  and  fourteen,  under  such  regulations  as  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury may  prescribe,  any  farmer  or  association  of  farmers,  any  fruit 
grower  or  association  of  fruit  growers,  or  other  person  or  persons 
may  manufacture  alcohol  free  of  tax  for  denaturization  only,  out 
of  any  of  the  products  of  farms,  fruit  orchards,  or  any  substance 
whatever,  on  condition  that  such  alcohol  shall  be  directly  conveyed 
from  the  still  by  continuous  closed  pipes  to  locked  and  sealed  recepta- 
cles in  which  the  same  may  be  rendered  unfit  for  use  as  an  intox- 
icating beverage  by  an  admixture  of  such  denaturing  materials  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  may  prescribe,  or  where  such  alcohol  is  of  in- 
sufficient proof  to  be  denatured,  the  same  may  be  transferred  in  bond 
from  such  locked  and  sealed  receptacles  to  a  central  distilling  and  de- 
naturing plant  as  hereinafter  provided. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  authorize  the  establishment  of  cen- 
tral distilling  and  denaturing  plants  to  which  alcohol  produced  un- 
der the  provisions  of  this  Act,  free  of  tax,  may  be  transferred,  redis- 
tilled and  denatured  under  such  regulations,  and  upon  the  execution 
of  such  notices  and  bonds  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe. 

Any  central  distilling  and  denaturing  plant  provided  for  in  section 
two  of  this  Act  may,  in  addition  to  Sie  spirits  produced  under  sec- 
tion one  of  this  Act,  use  any  of  the  products  of  farms,  fruit  orchards, 
or  any  substance  whatever,  for  the  manufacture  of  alcohol  for  de- 
naturation only :  Provided,  That  at  such  distilleries  the  use  of  cisterns 
or  tanks  of  such  size  and  construction  as  may  be  deemed  expedient 
shall  be  permitted  in  lieu  of  distillery  bonded  warehouses  under  such 
rules  and  regulations  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe. 

Any  person  who  under  the  provisions  of  this  Act  shall  fail  to  reg- 
ister, or  shall  falsely  register,  any  still  or  distilling  apparatus  used 
by  him,  or  who  shall  fraudulently  remove  or  conceal  any  distilled  spir- 
its produced  by  him,  or  who  shall  fail  to  comply  with  all  the  require- 
ments of  this  Act,  or  any  regulations  issued  pursuant  thereto,  re- 
specting the  production  and  denaturization  of  distilled  spirits;  and 
any  person  who  shall  recover  or  attempt  to  recover  by  redistillization 
or  by  any  other  process  or  means,  any  distilled  spirits  after  the  same 
has  been  denatured,  shall,  on  conviction,  for  each  offense,  be  fined  not 
more  than  $5,000  or  be  imprisoned  for  not  more  than  five  years,  or 
both,  and  shall  in  addition  thereto  forfeit  to  the  United  States  all 
real  and  personal  property  used  in  connection  therewith. 

Subsection  two  of  section  thirty-two  hundred  and  forty-four  of 
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the  Revised  Statutes  of  the  United  States  shall  not  apply  to^  stills  and 
worms  manufactured  for  use  in  distilling,  provided  for  in  section 
one  of  this  Act,  but  the  manufacturer  or  owner  of  such  distilling  ap- 
paratus shall  give  notice  to  the  collector  of  internal  revenue  of  the 
district  in  which  the  said  apparatus  is  made  or  to  which  it  is  removed, 
of  each  still,  or  worm,  manufactured,  sold,  used,  or  exchanged  under 
such  regulations  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  prescribe. 

Section  four  of  the  Act  of  March  second,  nineteen  hundred  and 
seven,  amendatory  of  the  Act  of  June  seventh,  nineteen  hundred  and 
six,  is  hereby  repealed,  and  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  shall  exempt  dis- 
tillers operating  tmder  this  Act  from  the  provisions  of  sections  thirty- 
two  hundred  and  eighty-three  and  thirty-three  hundred  and  nine  of 
the  Revised  Statutes  of  the  United  States,  and  from  such  other  pro- 
visions of  existing  laws  relatii^  to  distilleries,  including  the  giving 
of  bonds,  as  may  be  deemed  expedient  by  said  officials:  Provided, 
however,  That  the  Commissioner  of  Internal  Revenue  shall  assess 
*and  collect  the  tax  on  any  spirits  unlawfully  produced  or  produced 
and  not  accounted  for  by  any  such  distiller.     (38  Stat.  199.) 

This  subsection  was  part  of  subdiyision  N  of  section  IV  of  the  Underwood 
Tariff  Act,  cited  above. 
See  notes  to  subdivision  A  of  said  section,  ante,  §  5202. 
The  references  in  this  subsection  to  ''section  two  of  this  act"  and  to  "sec- 
tion one  of  this  act"  were  intended,  evidently,  for  the  second  and  first  para- 
graphs, respectively,  of  this  subsection. 

R.  S.  §  8244,  subsec.  2,  and  H.  S.  {  8283,  mentioned  in  this  subsection,  are 
set  forth  ante,  fS  5971,  6024.  R.  S.  I  8309,  also  mentioned  in  this  subsection, 
is  set  forth  ante,  {  6089. 

Section  4  of  Act  March  2,  1907,  amendatory  of  the  Denatured  Alcohol 
Act  of  June  7,  1906,  ante,  §  6132,  which  section  was  repealed  by  this  sub- 
section, related  to  the  use  of  cisterns  or  tanks  in  small  distilleries  producing 
alcohol  for  denaturation. 


CHAPTER  FIVE 
Fermented  Liquors 

Seo.  Sec. 

6138.  Gallon,  definition  of.  package  without  stamp,  or  with 

6139.  Brewer's  notice  of  business.  false  stamp,  or  without  defac- 

6140.  Brewer's  bond;    renewals.  ing  stamp;   penalty. 

6141.  Brewer's     books     and     monthly  6161.  Removal     for     storage     without 

statement.  stamps. 

6142.  Monthly    verification    of    entries  6152.  Exportation  of  fermented  liquors 

in  books.  in  bond;  drawback  not  allowed. 

6143.  Tax  on  fermented  liquors;    frac-  6153.  Making,    selling,    or    using   false 

tional   parts  of  a  barrel,   how  stamps     or     dies;       removing 

estimated.  stamps,  and  using,  etc.,  remov- 

6144.  Tax  on  fermented  liquors;    can-  ed  stamps;   penalty. 

^..       cellation  of  stamps.  6154.  Sour     malt     liquors,     removable 

6144a.  Tax  on  beer  and  other  ferment-  i^   peculiar    packages,    without 

ed  liquor.  stamps. 

6145.  Materials  used  in  producing  fer-  ^^55^  Brewers  selling  at  retail  at  brew- 

mented  liquors  not  to  be  assess-  ^^   ^^^  ^^         ^^^   ^ 

ed;   fraud;   evidence.  account 

6146.  Evading  tax,  making  or  procur-  oHma   -k-t            /            «    x             ^       ^ 

ing  fflse  entries,  etc.;    penalty.  ^^  ^ame   of  manufacturer,   etc.,    to 

6147.  Stamps,  how  supplied  and   sold.  \  "^^^^^  o-^.  Packages;    pen- 

6148.  Stamps!    how    procured,    affixed,  ,,,^   J^^l  '^"^  removing  marks,  etc. 

and  canceled;  penalty  for  fraud  61^7.  Permit  to  carry  on  business  at 

or  neglect.  another  place  on  account  of  ac- 

6149.  Selling,  removing,  or  buying  fer-  ddent. 

mented  liquor  in  packages  with-  6158.  Unfermented  worts  sold  to  other 

out  stamp,  or  false  stamp,  or  brewers,  how  Uxed. 

with  twice-used  stamp;  penalty.  6159.  Possession    of    fermented    liquor 

6150.  Drawing   fermented  liquor    from  after  removal  from  warehouse, 
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Sec  Sec 

when   tax   not  iMiid,    cause  of  6161.  Withdrawing    liqnor    from    an- 

forfeiture;    absence   of  stamps  stamped  packages  for  bottling 

to  be  notice  and  evidence.  or   bottling  on   brewery  prem- 

6160.  Removal  or  defacement  of  stamps  ises;    penalty;    withdrawal  by 

by  others  than  the  owner;  pen-  pipe  line;  payment  of  tax;  reg- 

alty.  ulations;   penalties;   forfeitures. 

§  6138.  (Act  March  1,  1879,  c.  125,  §  21.)     Gallon,  definition  of. 

The  word  "gallon,"  wherever  used  in  the  internal-revenue  law, 
relating  to  beer,  lagcr-beer,  ale,  porter,  and  other  similar  fermented 
liquors,  shall  be  held  and  taken  to  mean  a  wine-gallon,  the  liquid 
measure  containing  two  hundred  and  thirty-one  cubic  inches.  (20  Stat 
351.) 

This  section  was  part  of  an  act  entitled  "An  act  to  amend  the  laws  relatior 
to  internal  revenue,"  cited  above. 

Citsd    without    deflnlts    application, 
Nichols  v.  Beard  (C.  G.  1883)  16  Fed.  ' 
435,  43a 

§  6139.  (R.  S.  §  3335.)     Brewer's  notice  of  business. 

Every  brewer  shall,  before  commencing  or  continuing  business, 
file  with  the  collector,  or  proper  deputy  collector,  of  the  district  in 
which  he  designs  to  carry  it  on  a  notice  in  writing,  stating  the  name 
of  the  person,  company,  corporation,  or  firm,  the  names  of  the 
members  of  any  such  company  or  firm,  the  places  of  residence  of 
such  persons,  a  description  of  the  premises  on  which  the  brewery  is 
situated,  and  of  his  or  their  title  thereto,  and  the  name  of  the  owner 
thereof. 

Act  July  13.  1866,  c.  184,  i  46,  14  Stat.  163.    Act  June  6,  1872,  c  815,  i 

16,  17  Stat  245. 

§  6140.  (R.  S.  §  3336,  as  amended.  Act  April  29,  1886,  c  64.) 
Brewer's  bond;  renewals. 
Every  brewer,  on  filing  notice  as  aforesaid  of  his  intention  to 
commence  or  continue  business,  shall  execute  a  bond  to  the  United 
States,  to  be  approved  by  the  collector  of  the  district,  in  a  sum 
equal  to  three  times  the  amount  of  the  tax  which,  in  the  opinion  of 
the  collector,  said  brewer  will  be  liable  to  pay  during  any  one  month, 
and  conditioned  that  he  shall  pay,  or  cause  to  be  paid,  as  herein 
provided,  the  tax  required  by  law  on  all  beer,  lager  beer,  ale,  porter, 
and  other  fermented  liquors  made  by  or  for  him,  before  the  same  is 
sold  or  removed  for  consumption  or  sale,  except  as  hereinafter  pro- 
vided ;  and  that  he  shall  keep,  or  cause  to  be  kept,  a  book,  in  the 
manner  and  for  the  purposes  hereinafter  specified,  which  shall  be 
open  to  inspection  by  the  proper  officers,  as  by  law  required;  and 
that  he  shall  in  all  respects  faithfully  comply,  without  fraud  or  evasion, 
with  all  requirements  of  law  relating  to  the  manufacture  and  sale 
of  any  malt  liquors  aforesaid ;  and  he  shall  execute  a  new  bond  once 
in  four  years  and  whenever  required  so  to  do  by  said  collector,  in 
the  amount  above  named  and  conditioned  as  above  provided,  which 
bond  shall  be  in  lieu  of  any  former  bond  or  bonds  of  such  brewer 
in  respect  to  all  liabilities  accruing  after  its  approval  by  said  col- 
lector. 

Act  July  13,  1866,  c.  184,  §  47,  14  Stet  164.     Act  June  6,  1872,  c  315, « 

17,  17  Stat.  245.    Act  April  29,  1886,  c.  64,  24  Stat.  15. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking  out, 
after  the  words  "to  commence  or  continue  business,"  the  words  "and  on  the  first 
day  of  May  in  each  succeeding  year  thereafter,"  and  by  striking  out,  after  the 
words  "in  a  sum  equal  to"  the  word  "twice,"  and  inserting  in  the  place  there- 
of the  words  "three  times,"  and  by  adding  at  the  end  of  the  section  as  origi- 
nally enacted  the  provision  for  the  execution  of  new  bonds  as  set  fortb  herei 
by  Act  April  29,  1886,  c.  64,  cited  above. 
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§  6141.  (R.  S.  §  3337.)     Brewer's  books  and  monthly  statement. 

Every  person  who  owns  or  occupies  any  brewery,  or  premises 
used  or  intended  to  be  used  for  the  purpose  of  brewing  or  making 
such  fermented  liquors,  or  who  has  such  premises  under  his  control 
or  superintendence,  as  agent  for  the  owner  or  occupant,  or  has  in 
his  possession  or  custody  any  brewing  materials,  utensils,  or  ap- 
paratus, used  or  intended  to  be  used  on  said  premises  in  the  manu- 
facture of  beer,  lager-beer,  ale,  porter,  or  other  similar  fermented 
liquors,  either  as  owner,  agent,  or  superintendent,  shall,  from  day 
to  day,  enter,  or  cause  to  be  entered,  in  a  book  to  be  kept  by  him 
for  that  purpose,  the  kind  of  such  malt  liquors,  the  estimatjgd  quan- 
tity produced  in  barrels,  and  the  actual  quantity  sold  or  removed  for 
consumption  or  sale  in  barrels  or  fractional  parts  of  barrels.  He 
shall  also,  from  day  to  day,  enter,  or  cause  to  be  entered,  in  a  sep- 
arate book  to  be  kept  by  him  for  that  purpose,  an  account  of  all 
materials  by  him  purchased  for  the  purpose  of  producing  such  fer- 
mented liquors,  including  grain  and  malt.  And  he  shall  render  to 
the  collector,  or  the  proper  deputy  collector^  on  or  before  the  tenth 
day  of  each  month,  a  true  statement,  in  writing,  in  duplicate,  taken 
from  his  books,  of  the  estimated  quantity  in  barrels  of  such  malt 
liquors  brewed,  and  the  actual  quantity  sold  or  removed  for  con- 
sumption or  sale  during  the  preceding  month;  and  shall  verify,  or 
cause  to  be  verified,  the  said  statement,  and  the  facts  therein  set 
forth,  by  oath,  to  be  taken  before  the  collector  of  the  district,  or 
proper  deputy  collector,  according  to  the  form  required  by  law. 
Said  books  shall  be  open  at  all  times  for  the  inspection  of  any  col- 
lector, deputy  collector,  inspector,  or  revenue  agent,  who  may  take 
memorandums  and  transcripts  therefrom. 

Act  July  18,  1866,  c  184,  |  49,  14  Stat.  164.  Act  June  6,  1872,  c.  816,  S 
19,  17  Stat  245. 

This  section  was  not  to  be  construed  to  authorize  an  assessment  on  mate- 
rials used  in  prodacing  fermented  liquors,  by  Act  May  13,  1876,  c.  95,  post,  | 
6145. 

Notes  of  Deoisiomi 

See  note  nnder  {  5948,  ante.  the  act  of  1866.    U.  S.  ▼.  Bellingstein 

"Malt  llquop"  and  "fermented  liquor"  <^-  ^'  ^^"^2)  Fed.  Cas.  No.  14,566. 

synonymous.— The  terms  '*malt  liquor"  ignorance  or  carelessness  as  excusing 

and  ''fermented  liquor"  are  used  synon-  neglect  to  comply  witli  statute^-Igno- 

ymously  in  Act  June  6,  1872,  and  the  ranee  or  carelessness  will  not  excuse 

brewer  is  expressly  required  to  enter  the  neglect  of  a  brewer  to  keep  the 

all  malt  liquors  in  his  book,  whether'  prescribed   books    and    accounts.      Act 

sold   to   other   brewers   or   the  public.  July  13,  1866,  i  49.     U.  S.  v.  Foster 

U.  S.  V.  Dooley  (C.  O.  1874)  Fed.  Cas.  (C.  C.  1871)  Fed.  Gas.  No.  15,142. 

No.  14,984.  Ql^^j     without   definite     application. 

Book  of  general  accounts  as  compli-  Tucker  v.  Grier  (1908)  160  Fed.  611, 

ance  with  statute.— A  book  of  general  87  C.  C.  A.  513;  Grier  t.  Tucker  (C.  O. 

accounts,  kept  by  a  brewer  in  conduct-  1907)   150  Fed.  658;   U.  S.  v.  Lamson 

ing  his  business,  is  not  such  a  book  as  (C.  C.  1908)  165  Fed.  80. 
is  required  to  be  kept  by  section  49  of 

§  6142.  (R.  S.  §  3338.)  Monthly  verification  of  entries  in  books. 
The  entries  made  in  such  books  shall,  on  or  before  the  tenth  day 
of  each  month,  be  verified  by  the  oath  of  the  person  by  whom  they 
are  made.  The  said  oath  shall  be  written  in  the  book  at  the  end  of 
such  entries,  and  be  certified  by  the  officer  administering  the  same, 
and  shall  be  in  form  as  follows:  "I  do  swear  (or  affirm)  that  the 
foregoing  entries  were  made  by  me;  and  that  they  state  truly,  ac- 
cording to  the  best  of  my  knowledge  and  belief,  the  estimated  quan- 
tity of  the  whole  amount  of  such  malt  liquors  brewed,  and  tb^  actual 
quantity  sold,  and  the  actual  quantity  removed,  from  the  brewery 

owned  by ,  in  the  county  of ;  and,  further,  that  I  have 

no  knowledge  of  any  matter  or  thing  required  by  law  to  be  stated 
in  said  entries  which  has  been  omitted  therefrom."    And  the  owner, 
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agent,  or  superintendent  aforesaid  shall  also,  in  case  the  original 
entries  made  in  his  book  were  not  made  by  himself,  subjoin  thereto 
the  following  oath,  to  be  taken  in  manner  as  aforesaid :  "I  do  swear 
(or  affirm)  that,  to  the  best  of  my  knowledge  and  belief,  the  fore- 
going entries  fully  set  forth  all  the  matters  therein  required  by  law; 
and  that  the  same  are  just  and  true ;  and  that  I  have  taken  all  the 
means  in  my  power  to  make  them  so." 

Act  July  13,  1866,  e.  184,  I  60,  14  Stat.  165.    Act  June  6,  ljB72,  c.  315,  | 
20,  17  Stat  246. 

Cited    without     daflnlte    application,      1907)  150  Fed.  658;   U.  a  t.  Lamson 
Tucker  y.  Grier  (1908)  160  Fed.  611,       (C.  C.  1908)  165  Fed.  80. 
87  C.  C.  A!  613;  Grier  y.  Tucker  (C.  0. 

§  6143.  (R.  S.  §  3339.)  Tax  on  fermented  liquors;  fractional  parts 
of  a  barrel,  how  cstimatcdi 
[There  shall  be  paid  on  all  beer,  lager-beer,  ale,  porter,  and  other 
similar  fermented  liquors,  brewed  or  manufactured  and  sold,  or  re- 
moved for  consumption  or  sale,  within  the  United  States,  by  what- 
ever name  such  liquors  may  be  called,  a  tax  of  one  dollar  lor  every 
barrel  containing  not  more  than  thirty-one  gallons;  and  at  a  like 
rate  for  any  other  quantity  or  for  any  fractional  part  of  a  barrel.] 
In  estimating  and  computing  such  tax,  the  fractional  parts  of  a 
barrel  shall  be  halves,  thirds,  quarters,  sixths,  and  eighths ;  and  any 
fractional  part  of  a  barrel  containing  less  than  one-eighth  shall  be 
accounted  one-eighth;  more  than  one-eighth,  and  not  more  than 
one-sixth,  shall  be  accounted  one-sixth;  more  than  one-sixth,  and 
not  more  than  one-fourth,  shall  be  accounted  one-fourth ;  more  than 
one-fourth,  and  not  more  than  one-third,  shall  be  accounted  one- 
third  ;  more  than  one-third,  and  not  more  than  one-half,  shall  be 
accounted  one-half;  more  than  one-half,  and  not  more  than  one 
barrel,  shall  be  accounted  one  barrel ;  and  more  than  one  barrel,  and 
not  more  than  sixty-three  gallons,  shall  be  accounted  two  barrels, 
or  a  hogshead.  The  said  tax  shall  be  paid  by  the  owner,  agent,  or 
superintendent  of  the  brewery  or  premises  in  which  such  fermented 
liquors  are  made,  and  in  the  manner  and  at  the  time  beremafter 
specified. 

Act  July  18,  1866,  c.  184,  |  48,  14  SUt.  164.    Act  June  6,  1872,  c  315,  S 

18,  17  »tat.  246.    Act  March  2,  1867,  c.  169,  I  10,  14  Stat  475.    Act  March 

8,  1873,  c.  254. 17  Stat.  586. 
The  materials  used  in  producing  fermented  liquors  were  not  subjected  to 

assessment  by  anything  contained  in  R.  S.  §  8337,  by  Act  May  13,  1876,  c  96, 

post,  i  6145. 
The  word  "gallon,"  as  used  in  the  internal  revenue  law  relating  to  fermented 

liquors,  was  defined  by  Act  March  1,  1879,  c.  125,  i  21,  ante,  f  6138. 
The  tax  on  fermented  liquors,  imposed  by  this  section,  increased  by  the 

War  Kevenue  Act  of  June  13,  1808,  c.  448,  f  1,  30  Stat  448,  to  $2  a  barrel, 

and  afterwards  reduced  by  an  amendment  of  that  act  by  Act  March  2,  1901, 

c.  806,  S  1,  31  Stat  938,  to  $1.60  a  barrel,  was  again  reduced  to  $1  a  ba^ 

rel,  and  a  like  rate  for  any  other  quantity  or  for  any  fractional  part  of  a 

barrel,  as  authorized  and  defined  by  this  section,  by  a  further  amendment  of 

Act  June  13,  1898,  c.  448,  §  1,  by  Act  April  12,  1902,  c.  500,  {  1,  post,  |  6144. 

The  tax  was  increased  to  $1.50  per  barrel  by  Act  Sept  8,  1916,  c.  463,  S 

400,  post,  S  6144a. 
The  words  in  brackets  are  superseded  by  Act  Oct  22,  1914,  c  831,  |  1. 

88  Stat  745,  and  Act  Sept  8,  1916,  c.  463,  {  400,  post,  I  6144a,  amending 

this  section. 
Payment  of  tax  on   fermented  liquors  removed   from  brewery   to  bottling 

house  by  means  of  pipe  or  conduit  is  provided  for  in  Act  Sept  8h  1916,  c 

463,  I  406,  post,  §  6161. 

Notes  of  Beoisions 

Review  of  question  as  to  tax.— In  an  out  a  jury,  it  was  stipulated  that  plain- 
action  to  recover  the  amount  of  inter-  tiff  manufactured  a  beverage  from  in- 
nal  revenue  taxes  which  plaintiff  was  gredients  and  in  a  manner  stated,  bat  it 
required  to  pay  as  a  brewer  and  for  was  a  disputed  question,  upon  which 
beer  stamps,  tried  by  stipulation  with-  testimony  was  taken,  whether  juch  b«r- 
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erage  was  a  "fermentated  liquor  manu-  for  judgment  as  matter  of  law  on  the 

f actured  from  malt,  wholly'  or  in    part,  entire   case,    the    ruling   of   the   court 

or  from  any  substitute  therefor/*  within  thereon  was  not  reviewable  on  a  writ 

the  meaning  of  section  5971,  ante,  which  of  error.     Davis  v.  Daugherty   (1901) 

rendered  plaintiff  liable  for  special  tax  105  Fed.  769,  45  0.  O.  A.  39. 

as  a  brewer,  and  which  was  subjected  *j.,*,       ,  ^          ^      *.. 

to  tax  under  this  section.    Held,  that  re-  .,^'*'""roa  **«   ""MloQ*!%o*r.  ^V^!^^ 

quests  to  the  court  to  hold  as  positions  !f*  *»Uo  ^®'"®^^  ^^^^^  ^  ^^'  ^"^• 

of   law   on   the    facts    stipulated    that  ^®°-  ^*^' 

plaintiff  was  not  a  brewer,  and  the  bev-  Construotlon  of  former  law.  —  Con- 

erage  was  not  subject  to  tax  under  the  gtruction  of  Act  1862,  §  50,  in  relation 

statute,  conceding  the  practice  of  re-  ^^   t^e   taxation  of  beer.     Shaefer  v. 

quiring  findings   upon   propositions   of  Ketchum   (C.  O.  1867)   Fed.  Cas.  No. 

law  in  such  cases  to  be  permissible,  in-  ^2  693. 

Tolved  a  finding  of  the  disputed  ques-  ' 

tion  of  fact  whether  the  beverage  was  Cited    without     definite    application, 

a  fermented  liquor,   and,   as   such  re-  Nunn  v.   William   Gerst   Brewing   Go. 

quests  were  not  based  on  all  the  evi-  (1900)  99  Fed.  939,  941,  40  C.  O.  A. 

dence,  so  as  to  be  treated  as  a  motion  190. 

§  6144.  (Act  June  13,  1898,  c.  448,  §  1,  as  amended,  Act  March  2, 
1901,  c.  806,  §  1,  and  Act  April  12,  1902,  c.  500,  §  1.)  Tax  on 
fermented  liquors;  cancellation  of  stamps. 
[There  shall  be  paid,  on  all  beer,  lager  beer,  ale,  porter,  and  other 
similar  fermented  liquor,  brewed  or  manufactured  and  sold,  or  stored 
in  warehouse,  or  removed  for  consumption  or  sale,  within  the  United 
States,  by  whatever  name  such  liquors  may  be  called,  in  lieu  of  the 
tax  now  imposed  by  law,  a  tax  of  one  dollar  for  every  barrel  con- 
taining not  more  than  thirty-one  gallons;  and  at  a  like  rate  for  any 
other  quantity  or  for  any  fractional  part  of  a  barrel,  as  authorized 
and  defined  by  section  tfiirty-three  hundred  and  thirty-nine  of  the 
Revised  Statutes  of  the  United  States:]  Provided,  That  in  lieu  of 
or  in  addition  to  the  present  requirements  of  law  in  that  respect 
all  stamps  used  for  denoting  the  tax  upon  fermented  liquors  or  other 
taxes  may,  in  the  discretion  of  the  Commissioner  of  Internal  Reve- 
nue, be  canceled  by  perforations  to  be  made  in  sach  manner*  and  form 
as  the  Commissioner  may,  by  regulations,  prescribe. 

Act  June  13,  1898,  c.  448,  i  1,  30  Stat.  448.  Act  March  2,  1901,  c.  806,  § 
1,  31  Stat.  93a    Act  AprU  12,  1902,  c.  500.'  §  1,  32  Stat.  96. 

This  section,  as  originally  enacted  in  the  War  Revenue  Act  of  1898,  cited 
above,  increased  the  tax  on  fermented  liquors  to  $2  a  barrel. 

The  two  provisos  at  the  end  of  the  section,  as  originally  enacted,  provided 
for  a  discount  upon  sales  of  stamps  to  brewers,  and  for  the  collection  of  the 
tax  on  fermented  liquors  stored  in  warehouses. 

It  was  amended  by  reducing  the  tax  to  $1.60  a  barrel,  and  by  omitting  the 
provisos  at  end  of  the  section  and  inserting  the  proviso  set  forth  here,  by  Act 
March  2,  1901,  c.  806,  i  1,  cited  above. 

It  was  further  amended  by  reducing  the  tax  to  $1  a  barrel,  making  the  sec- 
tion read  as  set  forth  here,  by  Act  April  12,  1902,  c.  500,  §  1,  last  cited  above. 
But  see  Act  Sept.  8,  1916,  c.  463,  §  400,  post,  §  6144a,  increasing  the  tax 
to  $1.50  per  barrel,  which  superseded  Act  Oct.  22,  1914,  c.  331,  38  Stat  745. 
R.  S.  §  3339,  mentioned  in  this  section,  imposing  the  same  tax  and  defining 
the  fractional  parts  of  a  barrel  for  the  purpose  of  computing  the  tax,  is  set 
forth  ante,  §  6143. 

Previous  provisions  for  the  cancellation  of  stamps  were  made  by  R.  S.  |  8342, 
as  amended  by  Act  March  3,  1875,  c.  154,  post,  §  6148. 

The  words  in  brackets  are  superseded  by  Act  Sept.  8,  1916,  c.  463,  §  400, 
post,  S  6144a. 

§  6144a.  (Act  Sept.  8,  1916,  c.  463,  §  400.)  (400)  Tax  on  beer  and 
other  fermented  liquor. 
That  there  shall  be  levied,  collected,  and  paid  a  tax  of  $1.50  on 
all  beer,  lager  beer,  ale,  porter,  and  other  similar  fermented  liquor, 
brewed  or  manufactured  and  sold,  or  stored  in  warehouse,  or  re- 
moved for  consumption  or  sale,  within  the  United  States,  by  what- 
ever name  such  liquors  may  be  called,  for  every  barrel  containing 
not  more  than  thirty-one  gallons ;  and  at  a  like  rate  for  any  other 
quantity  or  for  the  fractional  parts  of  a  barrel  authorized  and  de- 
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fined  by  law.     And  section  thirty-three  hundred  and  thirty-nine 
of  the  Revised  Statutes  is  hereby  amended  accordingly.    (39  Stat.  783.) 

See  §§  6143,  6144,  ante,  and  notes  thereunder. 

This  section  superseded  Act  Oct.  22,  1914,  c.  331,  {  1,  which  read  as  above, 
with  the  addition  of  the  following  proviso: 

"Provided,  That  the  additional  tax  imposed  in  this  section  on  all  fermented 
liquors  stored  in  warehouse  to  which  a  stamp  has  been  affixed  shall  be  aa- 
sessed  and  collected  in  the  manner  now  provided  by  law  for  the  collection  of 
taxes  not  paid  by  stamp:  Provided  further.  That  until  appropriate  stamps 
are  prepared  and  furnished,  the  stamps  heretofore  used  to  denote  the  pay- 
ment of  the  internal-revenue  tax  on  fermented  liquor  may  be  stamped  or 
imprinted  with  a  suitable  device  to  denote  the  new  rate  of  tax  herein  im- 
posed, and  shall  be  affixed  to  all  packages  containing  such  liquors  on  which 
the  tax  imposed  by  this  Act  ia  paid.  Any  person  having  possession  of  im- 
affixed  stamps  heretofore  issued  for  the  payment'  of  the  tax  on  fermented 
liquors  shall  present  the  same  to  the  collector  of  the  district,  who  shall  re- 
ceive them  at  the  price  paid  for  such  stamps  by  the  purchaser  and  issue 
in  lieu  thereof  new  or  imprinted  stamps  at  the  rate  provided  in  this  Act** 

R.  S.  §  3339,  referred  to,  is  set  forth  ante,  §  6143. 

§  6145.  (May  13,  1876,  c.  95.)  Materials  used  in  producing  fer- 
mented liquors  not  to  be  assessed;  fraud;  evidence. 
Nothing  contained  in  section  three  thousand  three  hundred  and 
thirty-seven  of  the  Revised  Statutes  of  the  United  States  shall 
be  so  construed  as  to  authorize  an  assessment  upon  the  quan- 
tity of  materials  used  in  producing  or  purchased  for  the  purpose 
of  producing,  fermented  or  malt  liquors,  nor  shall  the  quantity  of 
materials  so  used  or  purchased  be  evidence,  for  the  purpose  of  taxa- 
tion, of  the  quantity  of  liquor  produced;  but  the  tax  on  all  beer, 
lager-beer,  ale,  porter,  or  other  similar  fermented  liquor,  brewed  or 
manufactured,  and  sold  or  removed  for  consumption  or  sale,  shall 
be  paid  as  provided  in  section  three  thousand  three  hundred  and  thirty- 
nine  of  said  statutes,  and  not  otherwise:  Provided,  That  this  act 
shall  not  apply  to  cases  of  fraud.  And  provided  further.  That  noth- 
ing in  this  act  shall  have  the  effect  to  change  the  present  rules  of  law 
respecting  evidence  in  any  prosecution  or  suit.    (19  Stat.  53.) 

This  was  an  act  entitled  "An  act  to  define  the  tax  on  fermented  or  malt  liq- 
uors." 

R.  S.  §§  3337,  3339,  mentioned  in  this  section,  are  set  forth  ante,  H  ^^^ 
6143. 

§  6146.  (R.  S.  §  3340,  as  amended.  Act  March  1,  1879,  c.  125,  §  10.) 
Evading  tax,  making  or  procuring  false  entries,  etc.;  penalty. 
Every  owner,  agent,  or  superintendent  of  any  brewery,  vessels,  or 
utensils  used  in  making  fermented  liquors,  who  evades,  or  attempts 
to  evade,  the  payment  of  the  tax  thereon,  or  fraudulently  neglects 
or  refuses  to  make  true  and  exact  entry  and  report  of  the  same  in 
the  manner  required  by  law,  or  to  do,  or  cause  to  be  done,  any  of 
the  things  by  law  required  to  be  done  by  him,  or  who  intentionally 
makes  false  entry  in  said  book  or  in  said  statement,  or  knowingly 
allows  or  procures  the  same  to  be  done,  shall  forfeit,  for  every  such 
offense,  all  the  liquors  made  by  him  or  for  him,  and  all  the  vessels, 
utensils,  and  apparatus  used  in  making  the  same,  and  be  liable  to  a 
penalty  of  not  less  than  five  hundred  nor  more  than  one  thousand 
dollars,  to  be  recovered  with  costs  of  suit,  and  shall  be  deemed  guilty 
of  a  misdemeanor,  and  be  imprisoned  for  a  term  not  exceeding  o^^ 
year.  And  every  brewer  who  neglects  to  keep  books,  or  refuses  to 
furnish  the  account  and  duplicate  thereof  as  provided  by  lavr,  or 
refuses  to  permit  the  proper  officer  to  examine  the  books  in  ^^^ 
manner  provided,  shall,  for  every  such  refusal  or  neglect,  forfeit  and 
pay  the  sum  of  three  hundred  dollars. 

Act  July  13,  1866,  c.  184,  §  51,  14  Stat.  165.  Act  June  6,  1872,  c  315, 1 
21,  17  Stat  246.    Act  March  1,  1879,  c  125,  I  10,  20  Stat  342. 
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This  section,  as  enacted  in  Revised  Statutes,  was  amended  by  striking  out, 
'  ■  after  the  words  "by  law  required  to  be  done  by  him,"  the  words  "as  aforesaid," 
to  read  as  set  forth  here,  by  Act  March  1, 1879,  c.  125,  §  10,  cited  above. 

Notes  of  Decisions 

See  17.  S.  v.  Belding   (O.  C.  1870)       civil    action    and   not    by    indictment. 
Fed.  Cas.  No.  14,562.  Fein  v.  U.  S.  (1875)  1  Wyo.  246. 

Forfeiture^— A  brewery  declared  for-  Fines  and  penalties.— A  brewer  who 

feited   for   fraudulent   manufacture   of  neglects  to  enter  in  a  book  the  materials 

ale.     In  re  Smith   (D.  0.  1870)    Fed.  purchased  for  producing  fermented  liq- 

Cas.  No.  12,980.  uors  is  liable  to  the  fine  of  $500,  re-. 

An  entry  by  a  brewer,  knowingly,  on  gardless  of  whether  he  intended  to  com- 

his  books,  in  any  one  day,  of  a  less  mit  a  fraud.    Act  July  13,  1866.    U.  S. 

quantity   of  beer   than  that  manufac-  v.  Miller  (D.  C.  1872)   Fed.  Cas.  No, 

tared  by  him,  will  subject  his  brewery  15,775. 

to    forfeiture.      Act    1864,    §§    48-51,  The  penalty  of  $300   (Act  July  13, 

amended  May  13,  1866.    U.  S.  v.  Brew-  1866,   §  49)    is  imposed,   not  for   the 

epy  Utensils  (D.  0. 1871)  Fed.  Cas.  No.  omission  to  make  the  proper  entries, 

14,641.  but  for  the  failure  to  keep  any  books 

A  prosecution  to  recover  the  penal-  at  all.    U.  S.  v.  Obermeyer  (D.  C.  1872) 

ty  for  neglect  to  keep   books   or  re-  Fed.  Cas.  No.  15,907. 
fusal  to  furnish  accounts  should  be  by 

§  6147.  (R.  S.  §  3341,  as  amended,  Act  July  24,*  1897,' c.  11,  §  9.) 
Stamps,  how  supplied  and  sold. 
The  Commissioner  of  Internal  Revenue  shall  cause  to  be  prepared, 
for  the  payment  of  such  tax,  suitable  stamps  denoting  the  amount  of 
tax  required  to  be  paid  on  the  hogsheads,  barrels,  and  halves,  thirds, 
quarters,  sixths,  and  eighths  of  a  barrel  of  such  fermented  liquors 
(and  shall  also  cause  to  be  prepared  suitable  permits  for  the  pur- 
pose hereinafter  mentioned),  and  shall  furnish  the  same  to  the  col- 
lectors of  internal  revenue,  who  shall  each  be  required  to  keep  on 
hand  at  all  times  a  sufficient  supply  of  permits  and  a  supply  of  stamps 
equal  in  amount  to  two  months'  sales  thereof,  if  there  be  any  brew- 
ery or  brewery  warehouse  in  his  district;  and  such  stamps  shall  be 
sold,  and  permits  granted  and  delivered  by  such  collectors,  only  to 
the  brewers  of  their  district,  respectively.  Such  collectors  shall  keep 
an  account  of  the  number  of  permits  delivered  and  of  the  number 
and  value  of  the  stamps  sold  by  them  to  each  brewer. 

Act  July  13,  1866,  c.  184,  §  52,  14  Stat  165.  Act  June  6,  1872,  c  315,  S 
22,  17  Stat  246.    Act  July  24,  1897,  c.  11,  f  9,  30  Stat  206. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  strik- 
ing out,  after  the  words  at  the  end  of  the  section  as  set  forth  here,  *'of 
-the  stamps  sold  by  them  to  each  brewer,"  the  further  provisions  of  the  sec- 
tion as  originally  enacted,  "and  the  Commissioner  of  Internal  Revenue  shall  al- 
low upon  all  sales  of  such  stamps  to  any  brewer,  and  by  him  used  in  his  busi- 
ness, a  deduction  of  seven  and  a  half  per  centum.  And  the  amount  paid  into 
the  Treasury  by  any  collector  on  account  of  the  sale  of  such  stamps  to  brewers 
shall  be  included  in  estimating  the  commissions  of  such  collector,*'  by  Act 
July  24,  1897,  c.  11,  §  9,  cited  above. 

These  provisions  relating  to  including  the  sale  of  stamps  to  brewers  in  esti- 
mating the  commissions  of  the  collectors  were  superseded  by  the  provision 
fixing  the  salary  of  collectors  in  lieu  of  salary  and  commissions  contained  in 
Act  Feb.  8,  1875,  c.  36,  §  12,  as  amended  by  Act  March  1,  1879,  c  125,  f  2, 
ante,  §  5850. 

A  discount  of  7%  per  cent,  was  allowed  on  sales  of  stamps  by  collectors 
to  brewers  by  the  War  Revenue  Act  of  June  13,  1898,  c.  448,  S  1.  The  pro- 
vision for  a  discount  was  omitted  in  the  amendment  to  said  act,  Act  March 
2, 1901,  c.  806,  S  1,  and  Act  April  12,  1902,  c.  500,  {  1,  ante,  {  6144. 

Notes  of  Decisions 
Agency  In  sale  of  stamps  as  limited.—  appointed  for  a  particular  county,  has 
A  collector  has  a  limited  agency  in  the  no  authority  to  sell  stamps  to  brewers, 
sale  of  stamps,  determined  by  the  law  in  distillers,  etc.,  residing  in  parts  of  the 
force  at  the  time.  American  Brewing  collection  district  outside  of  his  coun- 
Co.  V.  U.  S.  (1898)  33  Ct  CI.  348.  ty.     Schuster  v.  Weissman   (1876)   63 

Sale  by  deputy  outside  of  county^  ^^-  ^^• 
The    sale    of    United    States    revenue         Transactions    for    future    delivery.— 

stamps  is  a  mode  of  collecting  United  A   collector's    duty,    as    prescribed    by 

States  taxes;    and  a  deputy  collector,  this  section  is  to  keep  on  hand  stamps 
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equal  in  amount  to  two  months'  sale 
thereof.  The  law  does  not  permit 
transactions  for  future  deliyery.  The 
agency  is  limited  to  the  stock  on  hand. 
American  Brewing  Go.  t.  IJ.  S.  (1898) 
33  Ct.  CL  348. 

Payment  for  stamps  otherwise  than 
In  money.— A  collector  has  no  authori- 
ty to  receive  in  payihent  for  stamps 
anything  but  money.  American  Brew- 
ing Co.  T.  U.  S.  (1898)  33  Ct  CL  348. 

Stamps  as  merchandise.— The  statute 
does  not  make  the  stamps  merchan- 
dise; they  are  a  means  of  paying  a  tax 
when  the  manufacturer  wishes  to  put 
his  product  on  the  market.  American 
Brewing  Co.  y.  U.  S.  (1898)  33  Ct  CL 
348. 

Discount  on  salos  of  stamps  under 
former  law.— Under  the  provision  of  R. 
S.  {  3341,  before  its  amendment  by  the 
Dingley  tariff  act  of  1897  (this  section), 
allowing  a  discount  'of  7%  per  cent 
on  beer  stamps  purchased  by  a  brewer 
''and  by  him  used  in  his  business/'  as 
construed  by  the  treasury  department 
during  the  30  years  it  remained  in 
force,  the  purchaser  of  such  stamps 
was  entitled  to  the  discount  at  the  time 
of  the  purchase,  where  the  stamps  were 
afterwards  used  in  his  business;  and 
where  stamps  were  purchased  on  July 
24,  1897,  but  •before  the  signing  by 
the  president  of  the  act  containing  the 
amendment,  the  purchaser  is  entitled 
to  the  discount,  although  the  stamps, 
in  due  course  of  business,  were  used 
on  later  dates.  Nunn  y.  William  Gerst 
Brewing  Co.  (C.  0.  A.  1900)  99  Fed. 
939. 

The  tariff  act  of  1897  (30  Sti^t  206), 
which  repealed  the  provision  of  R.  S. 
§  3341   (this  section),   that  the  com- 


missioner of  internal  revenue  should 
allow  upon  all  sales  of  internal  revenae 
stamps  to  any  brewer,  and  by  him  uted 
in  his  business,  a  deduction  of  7%  per 
cent,  did  not  affect  the  tax-paying  valae 
of  stamps  purchased  before  it  went 
into  effect,  and  upon  which  the  deduc- 
tion was  allowed,  but  not  used  until 
after  it  went  into  effect  Nassau  Brew- 
ing Co.  V.  Moore  (C.  C.  1899)  97  Fed. 
206. 

The  claimant  offered  to  purchase  rev- 
enue stamps  to  the  amount  of  $25,000 
from  the  collector,  and  deposited  with 
him  a  certified  check  for  $23,125,  un- 
der this  section,  allowing  a  deduction 
of  7^  per  cent  on  stamps  sold  to 
brewers.  The  collector  being  tempo- 
rarily out  of  stamps,  they  were  not  de- 
livered, and  subsequently  the  check  was 
returned  to  claimant  with  the  infor- 
mation that  the  act  of  July  24,  1897 
(30  Stat  206),  in  effect  since  the  de- 
posit was  made,  authorized  the  sale  of 
stamps  only  on  payment  of  their  face 
value.  Claimant  sues  on  the  ground 
that,  by  the  government  failing  to  de- 
liver the  stamps  when  ordered;  he  has 
lost  the  amount  of  the  discount  Held 
that,  since  the  stamps  are  not  mer- 
chandise, but  are  simply  a  means  of 
paying  a  tax  when  the  manufacturer 
wishes  to  put  his  product  on  the  mar- 
ket, and  a  collector  has  no  authority  to 
receive  in  payment  for  stamps  anything 
but  money,  there  was  no  actual  sale  of 
the  stamps,  and  hence  no  liability  on 
the  part  of  the  government  Ameri- 
can Brewing  Co.  v.  U.  a  (1898)  33 
Ct  CL  348. 

Cited  without  definite  application, 
Cincinnati  Brewing  Co.  v.  Bettman  (C. 
C.  1900)  102  Fed.  16. 


§  6148.  (R.  S.  §  3342,  as  amended,  Act  March  3,  1875,  c.  154.) 
Stamps,  how  procured,  affixed,  and  canceled;  .penalty  for  fraud 
or  neglect. 
That  every  brewer  shall  obtain,  from  the  collector  of  the  district 
in  which  his  brewery  or  brewery-warehouse  is  situated,  and  not 
otherwise  unless  such  collector  shall  fail  to  furhish  the  same  upon 
application  to  him,  the  proper  stamps,  and  shall  affix,  upon  the  spigot- 
hole  in  the  head  of  every  hogshead,  barrel,  keg,  or  other  receptacle 
in  which  any  fermented  liquor  is  contained,  when  sold  or  removed 
from  such  brewery  or  warehouse,  (except  in  case  of  removal  under 
permit,  as  hereinafter  provided,)  a  stamp  denoting  the  amount  of  the 
tax  required  upon  such  fermented  liquor,  which  stamp  shall  be  de- 
stroyed by  driving  through  the  same  the  faucet  through  which  the 
liquor  is  to  be  withdrawn,  or  an  air-faucet  of  equal  size,  at  the  time 
the  vessel  is  tapped,  in  case  the  vessel  is  tapped  through  the  other 
spigot-hole,  (of  which  there  shall  be  but  two,  one  in  the  head  and 
one  in  the  side,)  and  shall,  also,  at  the  time  of  affixing  such  stamp, 
cancel  the  same  by  writing  or  imprinting  thereon  the  name  of  the 
person,  firm,  or  corporation  by  whom  such  liquor  was  made,  or  the 
initial  letters  thereof,  and  the  date  when  canceled.  Every  brewer 
who  refuses  or  neglects  to  affix  and  cancel  the  stamps  required  by 
law  in  the  manner  aforesaid,  or  who  affixes  a  false  or  fraudulent 
stamp  thereto,  or  knowingly  permits  the  same  to  be  done,  shall  pay 
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a  penalty  of  one  hundred  dollars  for  each  barrel  or  package  on  which 
such  omission  or  fraud  occurs,  and  be  imprisoned  not  more  than 
one  year. 

Act  July  13,  1866,  c.  184,  I  53,  14  Stat.  166.    Act  June  6,  1872,  c  315,  { 

23,  17  Stat.  247.    Act  March  3,  1875,  c.  154,  18  Stat.  484. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting 
at  the  beginning  of  the  section  the  word  "that,"  and  by  striking  out»  after  the 
words  **af!ix  upon  the  spigot-hole,"  the  words  "or  tap  (of  which  there  shall 
be  but  one,)"  and  inserting  in  place  thereof  the  words  "in  the  head,"  and  by 
inserting,  after  the  words  "tax  required  upon  such  fermented  liquor,"  in  place 
of  the  words  "in  such  a  way  that  the  said  stamp  will  be  destroyed  upon  the 
withdrawal  of  the  liquor  from  such  hogshead,  barrel,  keg,  or  other  vessel,  or 
upon  the  introduction  of  a  faucet  or  other  instrument  for  that  purpose,"  the 
provision  beginning  with  the  words  "which  stamp  shall"  and  ending  with  the 
words  "one  in  the  side,"  as  set  forth  here,  by  Act  March  3,  1875,  c.  154, 
cited  above. 

The  Commissioner  of  Internal  Revenue  was  authorized  to  require  tftie  cancel- 
lation of  stamps  denoting  the  tax  on  fermented  liquors  by  perforations,  by 
an  amendment  of  the  War  Revenue  Act  of  June  13,  189§,  c.  448,  f  1,  by 
Act  March  2, 1901,  c.  806,  §  1,  and  Act  April  12,  1902,  c.  500,  S  1,  ante,  S  6144.  . 

Notes  of  Deoisiona 

Penalty.— The  words  "shall  be  liable  Indictment.— An   indictment   for   vio- 

to,"   etc.    (Act  July   13,   1866,  {  53),  lating  Act  July  13,  1866,  f  53,  prohibit- 

mark  the  extreme  limit  of  the  penal-  ing  more  than  one  spigot  hole  in  any 

ty,  and  leave  it  discretionary  whether  package  of  fermented  liquors,  held  not 

the    whole    penalty    shall   be    imposed.  sustainable.     U.   S.  v.  McKechnie  <D. 

U.  S.  V.  Foster  (C.  C.  1871)  Fed.  Cas.  C.  1871)  Fed.  Cas.  No.  15.682. 
No.  15,142. 

§  6149.  (R.  S.  §  3343.)     Selling,  removing,  or  bu3ring  fermented 
liquor  in  packages  without  stamp,  or  false  stamp,  or  with  twice- 
used  stamp;   penalty. 
Whenever  any  brewer,  cartman,  agent  for  transportation,  or  other 
person,  sells,  removes,  receives,  or  purchases,  or  in  any  way  aids 
in  the  sale,  removal,  receipt,  or  purchase,  of  any  fermented  liquor 
contained  in  any  hogshead,  barrel,  keg,  or  other  vessel  from  any 
brewery  or  brewery  warehouse,  upon  which  the  stamp,  or  permit, 
in  case  of  removal,  required  by  law,  has  not  been  affixed,  or  on  which 
a  false  or  fraudulent  stamp,  or  permit,  in  case  of  removal,  is  affixed, 
with  knowledge  that  it  is  such,  or  on  which  a  stamp,  or  permit,  in 
case  of  removal,  once  canceled,  is  used  a  second  time,  he  shall  be 
fined  one  hundred  dollars  and  imprisoned  for  not  more  than  one  year. 
Act  July  13,  1866,  c.  184,  §  54,  14  Stat.  166.    Act  June  6,  1872,  c.  315,  f 

24,  17  Stat.  247. 

Notes  of  Deoisioaui 

Intent  to  defraud.^The  criminal  lia-  Indictment.— An  indictment  for  re- 
bility  of  a  brewer  for  selling  beer  and  moving  malt  liquors  without  affixing 
allowing  its  removal  from  his  brewery  or  canceling  the  proper  stamps  (Act 
without  affixing  the  proper  stamps  is  July  13,  1866)  need  not  negative  the 
not  dependent  on  his  actual  intent  to  cases  where  the  law  authorizes  a  re- 
defraud.  U.  S.  V.  Torge  (D.  C.  1871)  moval  without  affixing  a  stamp.  U.  S. 
Fed.  Cas.  No.  16,533.  v.  Schimer  (D.  O.  1870)  Fed.  Cas.  No. 

16,229. 

§  6150.  (R.  S.  §  3344.)  Drawing  fermented  liquor  from  package 
without  stamp,  or  with  false  stamp,  or  without  defacing  stamp ; 
penalty. 

'  Whenever  any  retail  dealer,  or  other  person,  withdraws  or  aids  in 
the  withdrawal  of  any  fermented  liquor  from  any  hogshead,  barrel, 
keg,  or  other  vessel  containing  the  same,  without  destroying  or  de- 
facing the  stamp  affixed  thereon,  or  withdraws  or  aids  in  the  with- 
drawal of  any  fermented  liquor  from  any  hogshead,  barrel,  keg,  or 
other  vessel,  upon  which  the  proper  stamp  has  not  been  affixed  or 
on  which  a  false  or  fraudulent  stamp  is  affixed,  he  shall  be  fined  one 
hundred  dollars  and  imprisoned  not  more  than  one  year. 
■  Act  July  13,  1866,  c  184,  f  54,  14  Stat  166.  Act  June  6,  1872,  c.  315,  § 
24,  17  Stat.  247. 
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§  6151.  (R.  S.  §  3345.)     Removal  for  storage  without  stamps. 

Any  brewer  may  remove  or  transport,  or  cause  to  be  removed 
or  transported,  from  his  brewery  or  other  place  of  manufacture  to  a 
depot,  watrehouse,  or  other  place  used  exclusively  for  storage  or  sale 
in  bulk,  and  occupied  by  him,  in  another  part  of  the  same  collection- 
district,  or  in  another  collection-district,  but  to  no  other  place,  malt 
liquor  of  his  own  manufacture,  known  as  lager-beer,  in  quantities  of 
not  less  than  six  barrels  in  one  vessel,  and  malt  liquor  of  his  own 
manufacture,  known  as  ale  or  porter,  or  any  other  malt  liquor  of 
his  own  manufacture  not  heretofore  mentioned,  in  quantities  not  less 
than  fifty  barrels  at  a  time,  without  affixing  the  proper  stamps  on 
said  vessels  of  lager-beer,  ale,  porter,  or  other  malt  liquor,  at  the 
brewery  or  place  of  manufacture,  under  a  permit,  which  shall  be 
granted,  upon  application,  by  the  collector  of  the  district  in  which 
said  malt  liquor  is  manufactured,  and  under  such  regulations  as  the 
Commissioner  of  Internal  Revenue  may  prescribe;  and  thereafter 
the  manufacturer  of"  said  malt  liquor  shall  stamp  the  same,  when  it 
leaves  such  depot  or  warehouse,  in  the  same  manner  and  under 
the  same  penalties  and  liabilities  as  when  stamped  at  the  brewery 
as  herein  provided.  And  the  collector  of  the  district  in  which  such 
depot  or  warehouse  is  situated  shall  furnish  the  manufacturer  with 
the  stamps  for  stamping  the  same,  as  if  the  said  malt  Uquor  had  been 
manufactured  in  his  district.  And  said  permit  must  be  affixed  to 
every  such  vessel  or  cask  so  removed,  and  canceled  or  destroyed  in 
such  manner  as  the  Commissioner  of  Internal  Revenue  may  prescribe, 
and  under  the  same  penalties  and  liabilities  as  provided  herein  as  to 
stamps. 

Act  July  13,  1866.  c.  184,  §  54,  14  Stat.  166.    Act  June  6,  1872,  c.  315, 1 

24,  17  Stat  248. 

-    This  was  an  act  entitled  ''An  act  to  proTide  for  the  exportation  of  fermented 

liquor  in  bond  without  payment  of  internal  revenue  tax.'* 

§  6152.  (Act  June  18,  1890,  c.  432.)  Exportation  of  fermented  liq- 
uors in  bond ;  drawback  not  allowed. 
From  and  after  the  first  day  of  January,  eighteen  hundred  and 
ninety-one,  fermented  liquor  may  be  femoved  from  the  place  of  man- 
ufacture, or  storage,  for  export  to  a  foreign  country,  without  pay- 
ment of  tax,  in  such  packages  and  under  such  regulations,  and  upon 
the  giving  of  such  notices,  entries,  bonds,  and  other  security,  as  the 
Commissioner  of  Internal  Revenue  with  the  approval  of  the  Secre- 
tary of  the  Treasury  may  from  time  to  time  prescribe ;  and  no  draw- 
back of  tax  shall  be  allowed  on  fermented  liquor  exported  on  and 
after  the  first  day  of  January,  eighteen  hundred  and  ninety-one,  un- 
less entered  for  exportation  prior  to  such  date.    (26  Stat.  162.) 

This  section  repealed  so  much  of  R.  S.  §  3441,  as  amended  by  Act  March 
1,  1870,  c.  125,  I  17,  20  Stat.  350,  as  allowed  a  drawback  on  fermented  liq- 
uors. 

§  6153.  (R.  S.  §  3346,  as  amended,  Act  March  1,  1879,  c.  125,  §  5.) 
Making,   selling,   or  using   false  stamps  or  dies;     removing 
stamps,  and  using,  etc.,  removed  stamps;  penalty. 
Every  person  who  makes,  sells,  or  uses  any  false  or  counterfeit 
stamp  or  permit,  or  die  for  printing  or  making  stamps  or  permits, 
which  is  in  imitation  of  or  purports  to  be  a  lawful  stamp,  permit, 
or  die  of  the  kind  before  mentioned  in  this  chapter,  or  who  procures 
the  same  to  be  done,  and  every  person  who  shall  remove,  or  cause 
to  be  removed,   from  any  cask  or  package  of  fermented  liquors, 
any  stamp   denoting  the  tax  thereon,   with   intent  to   re-use  such 
stamp,  or  who,  with  intent  to  defraud  the  revenue,  knowingly  uses, 
or  permits  to  be  used,  any  stamp  removed  from  another  cask  or  pack- 
age, or  receives,  buys,  sells,  gives  away,  or  has  in  his  possession,  any 
stamp  so  removed,  or  makes  any  fraudulent  use  of  any  stamp  for 
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fermented  liquors,  shall  be  fined  not  less  than  one  hundred  dollars  nor 
more  than  one  thousand  dollars,  and  imprisoned  not  less  than  six 
months  nor  more  than  three  years. 

Act  July  13,  1886,  c.  184,  §  54,  14  Stat.  166.  Act  June  6,  1872,  a  815,  § 
24,  17  Stat.  247.    Act  March  1,  1879,  c.  125,  §  5,  20  Stat.  340. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  "or  who  procures  the  same  to  be  done,"  the  provisions  begin- 
ning with  the  words  "and  every  person,*'  and  ending  with  the  words  "use  of 
any  stamp  for  fermented  liquors,"  and  by  changing  the  punishment  of  im- 
prisonment for  not  less  than  one  year  nor  more  than  five  years  to  the  punish- 
ment imposed  by  the  section  as  set  forth  here,  by  Act  March  1,  1879,  c  125, 
S  5,  cited  above. 

§  6154.  (R.  S.  §  3347.)     Sour  malt  liquors,  removable  in  peculiar 

packages,  without  stamps. 
When  fermented  liquor  has  become  sour  or  damaged,  so  as  to  be 
incapable  of  use  as  such,  brewers  may  sell  the  same  for  manu- 
facturing purposes,  and  may  remove  the  same  to  places  where  it 
may  be  used  for  such  purposes,  in  casks,  or  other  vessels,  unlike 
those  ordinarily  used  for  fermented  liquors,  containing  respectively 
not  less  than  one  barrel  each,  and  having  the  nature  of  their  contents 
marked  upon  them,  without  affixing  thereon  the  permit,  stamp  or 
stamps  required. 

Act  July  13,  1866,  c  184,  i  54,  14  Stat  167.  Act  June  6,  1872,  c.  815,  { 
24,  17  Stat.  247. 

§  6155.  (R.  S.  §  3348.)     Brewers  selling  at  retail  at  brewery,  to 
afHx  stamps  and  keep  account. 

Every  brewer  who  sells  fermented  liquor  at  retail  at  the  brewery 
or  other  place  where  the  same  is  made,  shall  affix  and  cancel  the 
proper  stamps  upon  the  hogsheads,  barrels,  kegs,  or  other  vessels  in 
which  the  same  is  contained,  and  shall  keep  an  account  of  the  quan- 
tity so  sold  by  him,  and  of  the  number  and  size  of  the  hogsheads, 
barrels,  kegs,  or  other  vessels  in  which  the  same  has  been  contained, 
and  shall  make  a  report  thereof,  verified  by  oath,  monthly  to  the 
collector. 

Act  July  13,  1866,  c.  184,  i  54,  14  Stat.  166.    Act  June  6,  1872,  c.  815,  | 

24,  17  Stat.  248. 

§  6156.  (R.  S.  §  3349.)  Name  of  manufacturer,  etc.,  to  be  marked 
on  packages;  penalty  for  removing  marks,  etc. 
Every  brewer  shall,  by  branding,  mark  or  cause  to  be  marked 
upon  every  hogshead,  barrel,  keg,  or  other  vessel  containing  the  fer- 
mented liquor  made  by  him,  before  it  is  sold  or  removed  from  the 
brewery  or  brewery  warehouse,  or  other  place  of  manufacture,  the 
name  of  the  person,  firm,  or  corporation  by  whom  such  liquor  was 
manufactured,  and  the  place  of  manufacture ;  and  every  person  other 
than  the  owner  thereof,  or  his  agent  authorized  so  to  do,  who  inten- 
tionally removes  or  defaces  such  marks  therefrom,  shall  be  liable 
to  a  penalty  of  fifty  dollars  for  each  cask  or  other  vessel  from  which 
the  mark  is  so  removed  or  defaced :  Provided,  That  when  a  brewer 
purchases  fermented  liquor  finished  and  ready  for  sale  from  another 
brewer,  in  order  to  supply  the  customers  of  such  purchaser,  the  pur- 
chaser may,  upon  written  notice  to  the  collector  of  his  intention  so 
to  do,  and  under  such  regulations  as  the  Commissioner  of  Internal 
Revenue  tnay  prescribe,  furnish  his  own  vessels,  branded  with  his 
name  and  the  place  where  his  brewery  is  situated,  to  be  filled  with 
the  fermented  liquor  so  purchased,  and  to  be  so  removed ;  the  proper 
stamps  to  be  affixed  and  canceled,  as  aforesaid,  by  the  manufacturer 
before  removal. 

Act  July  13,  1866,  c.  184,  {  55,  14  Stat  167.    Act  June  6,  1872,  c.  315,  § 

25,  17  Stat  248. 
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§  6157.  (R.  S.  §  3350.)     Permit  to  carry  on  business  at  another 
place  on  account  of  accident. 

Whenever,  in  the  opinion  of  the  collector  of  any  district,  it  be- 
comes requisite  or  proper,  by  reason  of  an  accident  to  any  brewery 
therein,  by  fire  or  flood,  or  of  such  brewery  undergoing  repairs,  or  of 
other  circumstances,  that  the  brewer  carrying  on  the  same  shall  be 
permitted  to  conduct  his  business  wholly  or  in  part  at  some  other 
place  within  such  district  or  an  adjoining  district  for  a  temporary 
period,  it  shall  be  lawful  for  such  collector,  under  such  regulations 
and  subject  to  such  limitation  of  time  as  the  Commissioner  of  In- 
ternal Revenue  may  prescribe,  to  issue  a  permit  to  such  brewer, 
authorizing  him  to  conduct  his  business  wholly  or  in  part,  according 
to  the  circumstances,  at  such  other  place,  for  a  period  to  be  stated  in 
such  permit;  and  such  brewer  shall  not  be  required »to  pay  another 
special  tax  for  the  purpose. 

Act  June  6,  1872,  c.  315,  §  26,  17  Stat  249. 

§  6158.  (R.  S.  §  3351.)  Unfcrmcntcd  worts  sold  to  other  brewers, 
how  taxed. 
When  malt  liquor  or  tun  liquor,  in  the  first  stages  of  fermentation, 
known  as  unfermented  worts,  of  whatever  kind,  is  sold  by  one  brewer 
to  another  for  the  purpose  of  producing  fermentation  or  enlivening 
old  or  stale  ale,  porter,  lager-beer,  or  other  fermented  liquors,  it 
shall  not  be  liable  to  a  tax  to  be  paid  by  the  seller  thereof,  but  the 
tax  on  the  same  shall  be  paid  by  the  purchaser  thereof,  when  the 
same,  having  been  mixed  with  the  old  or  stale  beer,  is  sold  by  him 
as  provided  by  law,  and  such  sale  or  transfer  shall  be  subject  to 
such  restriction?  and  regulations  as  the  Commissioner  of  Internal 
Revenue  may  prescribe. 

Act  June  6,  1872,  c  316,  i  27,  17  Stat  249. 

§  6159.  (R.  S.  §  3352.)    Possession  of  fermented  liquor  after  re- 
moval from  warehouse,  when  tax  not  paid,  cause  of  forfeiture; 
absence  of  stamps  to  be  notice  and  evidence. 
The  ownership  or  possession  by  any  person  of  any  fermented  liq- 
uor after  its  sale  or  removal  from  the  brewery  or  warehouse,  or 
other  place  where  it  was  made,  upon  which  the  tax  required  has  not 
been  paid,  shall  render  such  liquor  liable  to  seizure  wherever  found, 
and  to  forfeiture,  removal  under  said  permits  excepted.    And  the 
absence  of  the  proper  stamps  from  any  hogshead,  barrel,  kpg,  or 
other  vessel  containing  fermented  liquor,  after  its  sale  or  removal 
from  the  brewery  where  it  was  made,  or  warehouse  as  aforesaid, 
shall  be  notice  to  all  persons  that  the  tax  has  not  been  paid  thereon, 
and  shall  be  prima-facie  evidence  of  the  non-payment  thereof. 

Act  July  13,  1866,  c  184,  §  57,  14  Stet.  167.    Act  June  6,  1872,  c  315,  { 
28,  17  Stat  249. 

Notes  of  Beoisioaui 

Seizure    interfering    with    possession  judgment  of  condemnatioii  by  the  court 

«f  sheriff  In  forfeiture  proceedings  in  (1874)  14  Op.  Atty.  Gen.  370. 

state  courts—Where  a  lot  of  ale,  while  When,  however,  the  property  passes 

fltill  within  the  brewery  in  which  it  was  from   under  the  control  of  the  court, 

made,  was  seized  under  judicial  pro-  and  goes  again  into  private  hands,  it 

cess  emanating  from  a  state  court  as  may  be  dealt  with  under  the  internal 

a  forfeiture  to  the  state,  and  is  in  the  revenue    laws    as    such    laws    provide. 

custody    of    the    sheriff    awaiting    the  Hence,  in  case  it  is  removed  from  the 

judgment  of  the  court,  held,  that  the  brewery  without  the  internal  revenue 

possession    of    the    sheriff    cannot    be  tax    thereon    being    paid,    the    United 

legally  interfered  with  by  internal  reve-  States  officers  may  seize  it  after  the 

nue    or   other   officers    of    the    United  sale  by  the  State  authorities,  and  when 

States.     Nor  can  those  officers  legally  It   passes  into   the   possession   ct  the 

interfere  with  the  sale  of  such  proper-  purchaser,    for    nonpayment   of  <^^ 

ty  by  the  sheriff,  in  the  execution  of  a  tax.    Id. 
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§  6160.  (R.  S.  §  3353.)     Removal  or  defacement  of  stamps  by  oth- 
ers  than  the  owner;  penalty. 

Every  person,  other  than  the  purchaser  or  owner  of  any  fermented 
liquor,  or  person  acting  on  his  behalf,  or  as  his  agent,  who  inten- 
tionally removes  or  defaces  the  stamp  or  permit  affixed  upon  the 
hogshead,  barrel,  keg,  or  other  vessel,  in  which  the  same  is  con- 
tained, shall  be  liable  to  a  fine  of  fifty  dollars  for  each  such  vessel 
from  which  the  stamp  or  permit  is  so  removed  or  defaced,  and  to 
render  compensation  to  such  purchaser  or  owner  for  all  damages 
sustained  by  him  therefrom. 

Act  July  13,  1866,  c  184,  {  56,  14  Stat.  167.    Act  June  6,  1872,  c.  315,  § 

29,  17  Stat.  249. 

§  6161.  (R.  S.  §  3354,  as  amended.  Act  June  18,  1890,  c.  431,  and 
Act  Sept.  8, 1916,  c.  463,  §  406.)  Withdrawing  liquor  from  un- 
stamped packages  for  bottling  or  bottling  on  brewery  prem- 
ises; pemalty;  withdrawal  by  pipe  line ;  payment  of  tax ;  reg- 
ulations; penalties;  forfeitures. 
Every  person  who  withdraws  any  fermented  liquor  from  any 
hogshead,  barrel,  keg,  or  other  vessel  upon  which  the  proper  stamp 
has  not  been  affixed  for  the  purpose  of  bottling  the  same,  or  who 
carries  on  or  attempts  to  carry  on  the  business  of  bottling  ferment- 
ed liquor  in  any  brewery  or  other  place  in  which  fermented  liquor 
is  made,  or  upon  any  premises  having  communication  with  such 
brewery,  or  any  warehouse,  shall  be  liable  to  a  fine  of  $500,  and 
the  property  used  in  such  bottling  or  business  shall  be  liable  to 
forfeiture :  Provided,  however.  That  this  section  shall  not  be  con- 
strued to  prevent  the  withdrawal  and  transfer  of  unfermented,  par- 
tially fermented,  or  fermented  liquors  from  any  of  the  vats  in  any 
brewery  by  way  of  a  pipe  line  or  other  conduit  to  another  building 
or  place  for  the  sole  purpose  of  bottling  the  same,  such  pipe  line 
or  conduit  to  be  constructed  and  operated  in  such  manner  and  with 
such  cisterns,  vats,  tanks,  valves,  cocks,  faucets,  and  gauges,  or 
other  utensils  or  apparatus,  either  on  the  premises  of  the  brewery 
or  the  bottling  house,  and  with  such  changes  of  or  additions  there- 
to, and  such  locks,  seals,  or  other  fastenings,  and  under  such  rules 
and  regulations  as  shall  be  from  time  to  time  prfescribed  by  the 
Commissioner  of  Internal  Revenue,  subject  to  the  approval  of  the 
Secretary  of  the  Treasury,  and  all  locks  and  seals  prescribed  shall 
be  provided  by  the  Commissioner  of  Internal  Revenue  at  the  ex- 
pense of  the  United  States :  Provided  further.  That  the  tax  impos- 
ed in  section  thirty-three  hundred  and  thirty-nine  of  the  Revised 
Statutes  of  the  United  States  shall  be  paid  on  all  fermented  liq- 
uor removed  from  a  brewery  to  a  bottling  house  by  means  of  a  pipe 
or  conduit,  at  the  time  of  such  removal,  by  the  cancellation  and 
defacement,  by  the  collector  of  the  district  or  his  deputy,  in  the 
presence  of  the  brewer,  of  the  number  6i  stamps  denoting  the  tax 
on  the  fermented  liquor  thus  removed.  The  stamps  thus  canceled 
and  defaced  shall  be  disposed  of  and  accounted  for  in  the  man- 
ner directed  by  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury.  And  any  violation  of 
the  rules  and  regulations  hereafter  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  in  pursuance  of  these  provisions,  shall  be  subject 
to  the  penalties  above  provided  by  this  section.  Every  owner, 
agent,  or  superintendent  of  any  brewery  or  bottling  house  who  re- 
moves, or  connives  at  the  removal  of,  any  fermented  liquor  through 
a  pipe  line  or  conduit,  without  payment  of  the  tax  thereon,  or  who 
attempts  in  any  manner  to  defraud  the  revenue  as  above,  shall 
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forfeit  all  the  liquors  made  by  and  for  him,  and  all  the  vessels, 
utensils,  and  apparatus  used  in  making  the  same.    (39  Stat.  789.) 

Act  July  13,  1806,  c  184,  §  68,  14  Stat.  X67.  Act  June  6,  1872,  c.  315,  | 
30,  17  Stat.  249.  Act  June  18,  1890,  c.  431,  26  Stat.  161.  Act  Sept  8^ 
1916,  c.  463,  i  406,  89  Stat  789. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding, 
at  the  end  of  the  section  as  originally  enacted,  the  two  provisos  as  set  forth 
here,  by  Act  June  18,  1890,  c.  431,  cited  above. 

R.  S.  §  3339,  mentioned  in  this  section,  is  set  forth  ante,  I  6143. 

This  section  was  §  406  of  an  act  entitled  *'An  act  to  increase  the  reyenue, 
and  for  other  purposes,'*  cited  above. 

By  S  5980m  the  above  provision  took  effect  the  day  after  its  passage. 

The  only  change  made  by  the  amendment  by  Act  Sept.  8,  1916,  c.  463,  i 
406,  consists  of  the  insertion  of  the  words  "unfermented,  partially  fermented 
or"  after  the  phrase  "withdrawal  and  transfer  of  in  the  first  proviso. 


Notes  of 

Forfeiture^— The  forfeiture  for  an 
illicit  sale  of  beer,  or  fraudulent  intent, 
applies  to  all  the  raw  materials,  fix- 
tures, and  appliances  of  the  brewery. 
U.  S.  V.  Two  Hundred  and  Fifty-Six 
Barrels  of  Beer  (D.  O.  1870)  Fed.  Cas. 
No.  16,579. 

The  forfeiture  for  an  illicit  sale  of 
beer  applies  to  all  beer  found  in  claim- 
ant's possession.    Id. 


Deoisioiui 

The  finding  of  an  unstamped  pack- 
age of  beer  in  the  possession  of  a 
brewer,  who  has  knowledge  thereof, 
and  does  not  satisfactorily  explain  it, 
la  ground  of  forfeiture  of  all  the  beer 
and  materials  of  the  brewery.  U.  S. 
V.  Brewery  Utensils  (D.  C.  1871)  Fed. 
Cas.  No.  14,641. 


CHAPTER  SIX 
Tobacco  and  SnufiF 


See. 

6162.  Tobacco     manufacturer,     defini- 

tion of. 

6163.  Manufacturer's      statement      of 

business;    bond  and  certificate; 
penalties. 

6164.  Sign  to  be  put  up  by  manufac- 

turer;   penalty  for  omission. 

6165.  Becord   of  manilfacturers   to   be 

kept  by  collector. 

6166.  Annual  inventory  of  manufactur- 

er;    books    and    monthly    ab- 
stracts;  penalty. 

6167.  Dealers  in  leaf-tobacce  to  render 

statement    of    sales    when    de- 
manded. 

6168.  Books  of  dealers  in  leaf-tobac<to. 

6169.  Tobacco  and  snuff,  how  put  up. 

6170.  Tobacco  and  snuff  to  be  sold  only 

in  prescribed  packages;   penalty. 

6171.  Label  and  notice  on  packages  of 

tobacco  and  snuff. 

6172.  Label  on  packages  of  tobacco  and 

snuff. 

6173.  Purchasing  tobacco   not   branded 

or  marked;    penalty. 
6173a.  Buying  tobacco  from  a  manufac- 
turer who  has  not  paid  special 
tax. 

6174.  Tax  on  tobacco  and  snuff. 

6175.  Leaf- tobacco  not  subject  to  tax; 

dealers    and    retail    dealers    in 
leaf-tobacco. 

6176.  Dealers   in   leaf-tobacco;    dealers 

in  tobacco. 

6177.  Dealers    in    leaf- tobacco,    manu- 

facturers, and  peddlers  to  reg- 
ister. 
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6178.  Stamps,  how  prepared,  furniflhed, 

and  sold. 

6179.  Tobacco    manufactured    by  one 

person  for  another  or  on 
shares;  stamps,  by  whom  affix- 
ed;  fraud  in  such  cases. 

6180.  Estimated    Ux    on    tobacco  sold 

without  stamps;  notice  of  sb- 
sessment. 

6181.  Bemoving      unlawfully,      selling 

without  stamps,  or  payment  of 
tax,  or  giving  bond,  making 
false  entries,  etc 

6182.  Absence  of  stamp  to  be  evidence 

of  non-payment. 

6183.  Bemoving,  except  in  proper  paj*' 

ages,  or  without  stamp;  selling 
.unlawfully,  etc. 

6184.  Affixing  false  stamps  or  stamps 

twice  used. 

6185.  Stamped      portion     of      esnV^^ 

packages  to  be  destroyed;  ^"J" 
ing,  selling,  or  using  the  «*°^^ 

6186.  Imported  tobacco  and  snufif- 

6187.  Peddlers  of  tobacco. 

6188.  Peddlers    of    tobacco;     notice  «^ 

business. 

6189.  Peddlers     of     tobacco     traveling 

with  wagon. 

6190.  Peddler    to    obtain    and    ©^W^it 

certificate,  etc. 

6191.  Peddling  tobacco  unlawfully  5  P*°* 

alty. 

6192.  Exportation  of  manufacture^  to- 

bacco, etc 
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Sec.  Sec. 

6193.  Exportation  of  manufactured  to-      6196.  Drawback   on    exported    tobacco, 

bacco,   etc.;     transportation   in  etc. 

bond;   export  bond.  6196.  Fraudulently  claiming  drawback 

6194.  Exportation  of  manufactured  to-  on  manufactured  tobacco;   pen- 

bacco,  etc.;    regulations.  alty. 

§  6162.  (Act  Aug.  27,  1894,  c.  349,  §  69.)     Tobacco  manufacturer, 
definition  of. 
Every  person   whose   business   it  is   to    manufacture  tobacco   or 
snuflF  for  himself,  or  who  employs  others  to  manufacture  tobacco 
or  snuff,  whether  such  manufacture  be  by  cutting,  pressing,  grind- 
ing, crushing,  or  rubbing  of  any  raw  or  leaf-tobacco,  or  otherwise 
preparing  raw  or  leaf  tobacco,  or  manufactured  or  partially  manu- 
factured tobacco  or  snuff,  or  the  putting  up  for  use  or  consumption 
of  scraps,  waste,  clippings,  stems,  or  deposits  of  tobacco  resulting 
from  any  process  of  handling  tobacco,  or  by  the  working  or  prepara- 
tion of  leaf-tobacco,  tobacco-stems,  scraps,  clippings,  or  waste,  by 
sifting,  twisting,  screening,  or  any  other  process,  shall  be  regarded 
as  a  manufacturer  of  tobacco.     Every  person  shall  also  be  regarded 
as  a  manufacturer  of  tobacco  whose  business  it  is  to  sell  leaf  tobacco 
in  quantities  less  than  a  hogshead,  case  or  bale ;  or  who  sells  directly 
to  consumers,  or  to  persons  other  than  duly  registered  dealers  in 
leaf  tobacco,  or  duly  registered  manufacturers  of  tobacco,  snuff  or 
cigars,  or  to  persons  who  purchase  in  packages  for  export;  and  all 
tobacco  so  sold  by  such  persons  shall  be  regarded  as  manufactured 
tobacco,  and  such  manufactured  tobacco  shall  be  put  up  and  pre- 
pared by  such  manufacturer  in  such  packages  only  as  the  Commis- 
sioner of  Internal  Revenue  with  the  approval  of  the  Secretary  of  the 
Treasury  shall  prescribe:     Provided,  That  farmers  and  growers  of 
tobacco  who  sell  leaf  tobacco  of  their  own  growth  and  raising  shall 
not  be  regarded  as  manufacturers  of  tobacco;  and  so  much  of  sec- 
tion three  thousand  two   hundred  and  forty-four  of  the   Revised 
Statutes  of  the  United  States,  and  Acts  amendatory  thereof,  as  are 
in  conflict  with  this  Act  are  hereby  repealed.     (28  Stat.  568.) 
This  section  was  part  of  the  Wilson  Tariff  Act,  cited  above. 
The  provisions  of  this  section  beginning  with  the  words  "Every  person  whose 
business  it  is  to  manufacture,"  and  ending  with  the   words  "or  any  other 
process,  shall  be  regarded  as  a  manufacturer  of  tobacco,"  were  identical  with 
the  provisions  of  R.  S.  §  3244,  subsec.  9,  superseded  by  the  repeal  of  the  special 
taxes  upon  manufacturers  of  tobacco,  and  requiring  such  manufacturers  to 
register,  by  the  McKinley  Tariff  Act  of  Oct.  1,  1890,  c.  1244,  §  26,  post,  § 
6177.    The  remainder  of  this  section  was  new  legislation,  and  the  provisions 
thereof,  except  the  requirement  that  "such  manufactured  tobacco  shall  be  put 
up  and  prepared  In  such  packages  only  as  the  Commissioner  of  Internal  Reve- 
nue with  the  approval  of  the  Secretary  of  the  Treasury  shall  prescribe,"  were 
superseded  by  the  definition  of  dealer  and  retail  dealer  in  leaf-tobacco  and  the 
repeal  of  inconsistent  laws  by  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909, 
c.  6,  §  35,  post,  §  6175. 

R.  S.  §  3244,  and  the  acts  amendatory  thereof,  mentioned  in  this  section,  are 
set  forth  ante,  §  597L 

The  manner  of  putting  up  and  preparing  manufactured  tobacco  was  pre- 
scribed by  R.  S.  §  3362,  as  amended,  post,  §  6170. 

Notes  of  Deoisions 

Laws  as  in  force  In  Indian  country.^  the  Indian  country.  U.  S.  y.  Tobacco 
The  revenue  laws  imposing  taxes  on  Factory  (D.  0.  1870)  Fed.  Cas.  No. 
manufactured  tobacco  are  in  force  in      16,528. 

§  6163.  (R.  S.  §  3355,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1, 
and  Act  March  1,  1879,  c.  125,  §  14.)     Manufacturer's  state- 
ment of  business ;  bond  and  certificate ;   penalties. 
Every  person,  before  commencing,  or,   if  he  has  already  com- 
menced, before  continuing,  the  manufacture  of  tobacco  or  snuff, 
shall  furnish,  without  previous  demand  therefor,  to  the  collector  of 
the  district  where  the  manufacture  is  to  be  carried  on,  a  statement 
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in  duplicate,  subscribed  under  oath,  setting  forth  the  place,  and  if 
in  a  city,  the  street  and  number  of  the  street,  where  the  manufac- 
ture is  to  be  carried  on;  the  number  of  cutting-machines,  presses, 
snuff-mills,  hand-mills,  or  other  machines ;  the  name,  kind,  and  quality 
of  the  article  manufactured  or  proposed  to  be  manufactured;  and 
when  the  same  is  manufactured  by  him  as  agent  for  any  other  per- 
son, or  to  be  sold  and  delivered  to  any  other  person  under  a  special 
contract,  the  name  and  residence  and  business  or  occupation  of 
the  person  for  whom  the  said  article  is  to  be  manufactured,  or  to 
whom  it  is  to  be  delivered ;  apd  he  shall  give  a  bond,  to  be  apj)roved 
by  the  collector  of  the  district,  in  the  sum  of  not  less  than  two 
thousand  nor  more  than  twenty  thousand  dollars,  to  be  fixed  by  the 
collector  of  the  district,  according  to  the  quantum  of  business  pro- 
posed to  be  done  by  the  manufacturer,  with  right  of  appeal  by  the 
manufacturer  to  the  Commissioner  of  Internal  Revenue  in  respect 
to  the  amount  of  said  bond,  conditioned  that  he  shall  not  engage  in 
any  attempt,  by  himself  or  by  collusion  with  others,  to  defraud  the 
government  of  any  tax  on  his  manufactures;  that  he  shall  render 
truly  and  completely  all  the  returns,  statements,  and  inventories  pre- 
scribed by  law  or  regulations ;  that  whenever  he  adds  to  the  number 
of  cutting-machines,  presses,  snuff-mills,  hand-mills,  or  other  mills 
or  machines  as  aforesaid,  he  shall  immediately  give  notice  thereof 
to  the  collector  of  the  district;  that  he  shall  stamp,  in  accordance 
with  law,  all  tobacco  and  snuff  manufactured  by  him  before  he  re- 
moves any  part  thereof  from  the  place  of  manufacture ;  that  he  shall 
not  knowingly  sell,  purchase,  expose,  or  receive  for  sale,  any  manu- 
factured tobacco  or  snuff  which  has  not  been  stamped  as  required 
by  law ;  and  that  he  shall  comply  with  all  the  requirements  of  law 
relating  to  the  manufacture  of  tobacco  or  snuff.  Additional  sureties 
may  be  required  by  the  collector  from  time  to  time.  And  every 
manufacturer  shall  obtain  a  certificate  from  the  collector  of  the 
district,  who  is  hereby  directed  to  issue  the  same,  setting  forth  the 
kind  and  number  of  machines,  presses,  snuff  mills,  hand  mills,  or 
other  mills  and  machines  as  aforesaid;  which  certificate  shall  be 
posted  in  a  conspicuous  place  within  the. manufactory.  And  every 
tobacco-manufacturer  who  neglects  or  refuses  to  obtain  such  cer- 
tificate, or  to  keep  the  same  posted  as  hereinbefore  provided,  shall 
be  fined  not  less  than  one  hundred  dollars  nor  more  than  five  hun- 
dred dollars.  And  every  person  who  manufactures  tobacco  or  snuff 
of  any  description  without  first  giving  bond,  as  herein  required,  shall 
be  fined  not  less  than  one  thousand  dollars  nor  more  than  five  thou- 
sand dollars,  and  imprisoned  for  not  less  than  one  nor  more  than 
five  years. 

Act  July  20,  1868,  c.  186,  §  63,  15  Stat.  153.  Act  June  6,  1872,  c  315,  | 
31,  17  Stat.  253.  Act  Feb.  27,  1877,  c.  69,  S  1,  19  Stat  24a  Act  March  1, 
1879,  c.  125,  f  14.  20  Stet.  344. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  insertbg 
after  the  words  "shall  be  posted  in  a,"  in  place  of  the  word  "conspicioos,"  the 
word  "conspicuous,"  by  Act  Feb.  27,  1877,  c.  69,  S  1,  cited  above. 

It  was  further  amended  by  inserting,  after  the  words  "and  he  shall  give  a 
bond,  to  be  approved  by  the  collector  of  the  district,"  in  place  of  the  words 
"in  the  sum  of  two  thousand  dollars,  with  an  addition  to  said  sum  of  three 
thousand  dollars  for  each  cutting-machine  kept  for  use,  of  one  thousand  dol- 
lars for  each  screw-press  kept  for  use,  in  making  plug  or  pressed  tobacco*  of 
five  thousand  dollars  for  each  hydraulic  press  kept  for  use,  of  one  thousand 
dollars  for  each  snuff-mill  kept  for  use,  and  of  one  thousand  dollars  for 
each  hand-mill  or  other  mill  or  machine  kept  for  the  grinding,  cuttingi  or 
crushing  of  tobacco,"  the  provision  beginning  with  the  words  "in  the  mm 
of  not  less  than  two  thousand  dollars,"  and  ending  with  the  words  "in  re- 
spect to  the  amount  of  said  bond,"  and  by  striking  out,  after  the  prorision 
for  additional  sureties,  the  words  "but  the  penal  sum  of  said  bond  shall  not  be 
computed  by  him  in  excess  of  the  sum  of  twenty  thousand  dollars,  except  un- 
der special  instructions  of  the  Commissioner  of  Internal  Revenue,"  and  b/ 
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Striking  oat,  after  the  words  ''other  mills  and  machines  as  aforesaid/'  the  words 
"for  which  the  bond  has  been  given/'  and  by  inserting,  after  the  words  "be 
fined  not  less  than  one  thousand  dollars/'  in  place  of  the  word  "or/'  the  word 
"nor/'  as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  §  14,  cited  above. 

Special  taxes  on  manufacturers  of  tobacco  were  abolished  by  the  McKinley 
Tariff  Act  of  Oct  1,  1890,  c.  1244,  S  26,  post,  S  6177.  This  tax  was  re- 
vived by  Act  Oct.  22,  1914,  c.  331,  S  4,  38  Stat  752,  which  act  was  repealed 
and  supplanted  by  Act  Sept  8,  1916,  c.  463,  f§  408-410,  set  forth  ante,  Sf 
59803-5980/. 

Notes  of  Deoisions 


Constitutionality.— The  acts  of  July 
20,  1868  (15  Stat  157),  and  June 
6,  1872  (17  Stat  254),  so  far  as  they 
relate  to  manufactured  tobacco  intend- 
ed for  exportation,  do  not  impose  a 
tax  or  duty  on  exports,  within  the 
meaning  of  that  clause  of  the  constitu- 
tion which  declares  that  "no  tax  or 
duty  shall  be  laid  on  articles  exported 
from  any  state."  The  stamp  thereby 
required  was  a  means  devised  for  the 
prevention  of  fraud,  by  separating  and 
identifying  the  tobacco  intended  for  ex- 
portation, thus  relieving  it  from  the 
taxation  to  which  other  tobacco  was 
subjected.  The  proper  fees  accruing 
in  the  due  administration  of  the  laws, 
and  regulations  necessary  for  the  pro- 
tection of  the  government  against  im- 
position and  frauds  likely  to  be  com- 
mitted under  the  pretext  of  exporta- 
tion, are,  in  no  sense,  a  duty  on  ex- 
ports. They  are  simply  the  compensa- 
tion given  for  services  properly  ren- 
dered. Pace  V.  Burgess  (1875)  92  U. 
8.  372,  23  L.  Ed.  657;  Turpin  v.  Same 
(1886)  117  U.  8.  504,  6  Sup.  Ct  835, 
29  L.  Ed.  988;  Burwell  v.  Same  (Va. 
1879)  32  Grat.  472. 

Effect  as  requiring  stamps  to  be  af- 
fixed and  canceled.— In  view  of  this  and 
sections  6170  and  6181,  post,  a  manu- 
facturer desiring  to  put  his  product  in- 
to a  salable  or  removable  or  consum- 
able condition  must  affix  and  cancel 
the  proper  stamps.  Franks  v.  Rob- 
ards  Tobacco  Co.  (1901)  112  Fed. 
784,  50  C.  C.  A.  527. 

Bonds.— Liability  of  the  sureties  on 
the  bond  of  a  manufacturer  of  tobacco 
(Act  March  3,  1863,  §  34)  does  not 
cease  upon  the  expiration  of  his  li- 
cense as  such  manufacturer.  U.  8.  v. 
Truesdell  (O.  C.  1867)  Fed.  Gas.  No. 
16.543. 

One  may  be  convicted  of  keeping  a 


tobacco  press  without  a  legal  bond, 
on  the  sole  testimony  of  the  govern- 
ment officer  that  defendant  told  him 
he  bad  used  an  extra  press,  which  he 
had  just  removed.  U^  8.  v.  Martin  (C. 
C.  1870)  Fed.  Cas.  No.  15,730. 

A  bond  given  by  W.  and  6.,  compos- 
ing a  firm,  and  C.  and  M.  as  sureties, 
for  payment  by  the  firm  of  taxes  as 
manufacturers  of  tobacco,  is  the  bond 
of  the  signers  individually,  and  not  of 
the  firm.  U.  8.  v.  Lawrence  (0.  C. 
1877)  Fed.  Cas.  No.  15,574. 

The  seizure  of  the  goods  as  forfeited 
is  no  defense  to  an  action  upon  a  to- 
bacco manufacturer's  bond  to  recover 
the  tax.  U.  S.  v.  Barrowdiff  (D.  0. 
1869)  Fed.  Cas.  No.  14,528. 

See,  also,  note  under  |  6193,  post 

—  Transportation  bonds^-An  own- 
er of  tobacco  filed  a  bond  for  its  trans- 
portation from  one  district  to  another 
with  sureties,  conditioned  to  deliver  a 
certain  number  of  boxes  and  pounds 
of  tobacco,  and  of  the  kind  described. 
The  boxes  were  not  filled  with  tobacco, 
but  the  inspecting  officer,  without  ex- 
amining them,  they  being  closed,  duly 
branded  them  as  containing  plug  to- 
bacco. Held,  that  his  carelessness, 
though  it  made  the  fraud  easier  of  ac- 
complishment did  not  release  the  sure- 
ties on  the  transportation  bond.  Ryan 
V.  U.  8.  (1873)  86  U.  8.  (19  WaU.) 
514,  22  L.  Ed.  172. 

Sureties  on  a  bond  for  the  transpor- 
tation of  tobacco  from  one  district  to 
another,  in  the  conditions  of  which  the 
number  of  boxes  and  pounds  of  tobacc\> 
are  given,  and  the  kind  of  tobacco  de- 
scribed, are  responsible  for  the  delivery 
at  the  proper  place  of  the  tobacco; 
and  the  fact  that  the  principal  filled 
the  boxes  with  other  substance  than 
tobacco  before  they  left  his  warehouse 
does  not  release  the  sureties  from  their 
obligation.     Id. 


§  6164.  (R.  S.  §  3356.)     Sign  to  be  put  up  by  manufacturer;  pen- 
alty for  omission. 

Every  manufacturer  of  tobacco  and  snuff  shall  place  and  keep  on 
the  side  or  end  of  the  building  wherein  his  business  is  carried  on, 
so  that  it  can  be  distinctly  seen,  a  sign,  with  letters  thereon  not  less 
than  three  inches  in  length,  painted  in  oil-colors  or  gilded,  giving 
his  full  name  and  business.  And  every  person  who  neglects  to  com- 
ply with  the  requirements  of  this  section  shall  be  fined  not  less  than 
one  hundred  dollars  or  more  than  five  hundred  dollars. 

Act  July  20,  1868,  c.  186,  S  64,  16  Stat  154. 
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§  6165.  (R.  S.  §  3357,  as  amended.  Act  June  9,  1880,  c.  161,  §  2,  and 
Act  Oct  1,  1890,  c.  1244,  §  33.)     Record  of  manufacturers  to 

'   be  kept  by  collector. 

Every  collector  shall  keep  a  record,  in  a  book  or  books  provided 
for  that  purpose,  to  be  open  to  the  inspection  of  only  the  proper 
oflScers  of  internal  revenue,  including  deputy  collectors  and  internal- 
revenue  agents,  of  the  name  and  residence  of  every  person  engaged 
in  the  manufacture  of  tobacco  or  snuff  in  his  district,  the  place  where 
such  manufacture  is  carried  on,  and  the  number  of  the  manufactory; 
and  he  shall  enter  in  said  record,  under  the  name  of  each  manu- 
facturer, a  copy  of  every  inventory  required  by  law  to  be  made  by 
such  manufacturer,  and  an  abstract  'of  his  monthly  returns ;  and 
he  shall  cause  'the  several  manufactories  of  tobacco  or  snuff  in  his 
district  to  be  numbered  consecutively,  which  numbers  shall  not  be 
thereafter  changed,  except  for  reasons  satisfactory  to  himself  and 
approved  by  the  Commissioner  of  Internal  Revenue. 

Act  July  20,  1868,  c.  186,  §  65,  15  Stat  154.  Act  Dec  24,  1S72,  c.  13,  f 
1,  17  Stat.  401.  Act  June  9,  1880,  c,  161,  i  2,  21  Stat  168.  Act  Oct  1, 
1890,  c.  1244,  §  33,  26  Stat  620. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding, 
at  the  end  of  the  section  as  originally  enacted,  the  words  "except  for  reasons 
satisfactory  to  himself  and  approved  by  the  Commissioner  of  Internal  Rev- 
enue," by  Act  June  9,  1880,  c  161,  S  2,  cited  above. 

It  was  further  amended  by  inserting,  after  the  words  "open  to  the  inspec- 
tion," in  place  of  the  words  "of  any  person,"  the  words  "of  only  the  proper 
officers  of  internal  revenue,  including  deputy  collectors  and  internal  revenue 
agents,"  as  set  forth  here,  by  the  McKinley  Tariff  Act  of  Oct  1,  1890,  c  1244, 
I  33,  last  cited  above. 

Cited    without    definite    application,      87  C.  O.  A.  513;   Grier  y.  Tucker  (G. 
Tucker  v.  Grier  (1908)   160  Fed.  611,      C.  1907)  150  Fed.  65a 

§  6166.  (R.  S.  §  3358.)     Annual  inventory  of  manufacturer;   books 

and  monthly  abstracts;  penalty. 
Every  person  now  or  hereafter  engaged  in  the  manufacture  of 
tobacco  or  snuff  shall  make  and  deliver  to  the  collector  of  the  dis- 
trict a  true  inventory,  in  such  form. as  may  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  and  verified  by  his  own  oath, 
of  the  quantity  of  each  of  the  different  kinds  of  tobacco,  snuff-flour, 
snuff,  stems,  scraps,  clippings,  waste,  tin-foil,  licorice,  sugar,  gum, 
and  other  materials  held  or  owned  by  him  on  the  first  day  of  January 
of  each  year,  or  at  the  time  of  commencing  and  at  the  time  of  con- 
cluding business,  if  before  or  after  the  first  of  January ;  setting  forth 
what  portion  of  said  goods  and  materials,  and  what  kinds  were  manu- 
factured and  produced  by  him,  and  what  was  purchased  from  others. 
The  collector  shall  make  personal  examination  of  the  stock  sufficient 
to  satisfy  himself  as  to  the  correctness  of  the  inventory,  and  shall 
verify  the  fact  of  such  examination  by  oath,  to  be  indorsed  on  or 
affixed  to  the  inventory.  And  every  such  person  shall  keep  a  book 
or  books,  the  forms  of  which  shall  be  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  and  enter  therein  daily  an  accurate  ac- 
count of  all  the  articles  aforesaid  purchased  by  him,  the  quantity 
of  tobacco,  snuff,  and  snuff-flour,  stems,  scraps,  clippings,  waste,  tin- 
foil, licorice,  sugar,  gum,  and  other  material,  of  whatever  descrip- 
tion, manufactured,  sold,  consumed,  or  removed  for  consumption  or 
sale,  or  removed  from  the  place  of  manufacture  in  bond,  and  to  what 
district  removed;  also  the  number  of  net  pounds  of  lumps  of  plug 
tobacco  made  in  the  lump-room,  and  the  number  of  packages  and 
pounds  thereof  produced  in  the  press-room  each  day.  And  he  shall, 
on  or  before  the  tenth  day  of  each  month,  furnish  to  the  collector  a 
true  and  complete  abstract  from  such  book,  verifying  the  same  by 
his  oath,  of  all  such  purchases,  sales,  and  removals  made  during  the 
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month  next  preceding.  And  whenever  any  such  person  refuses  or 
willfully  neglects  to  deliver  the  inventory,  or  keep  the  account,  or 
furnish  the  abstract  aforesaid,  he  shall  be  fined  not  less  than  five 
hundred  dollars  nor  more  than  five  thousand  dollars,  and  imprisoned 
not  less  than  six  months  nor  more  than  three  years. 
Act  July  20,  1868,  c  186,  §  66,  15  Stat.  155. 

Notes  of  Deoisions 

See  notes  under  {  6174,  post  Tobacco  sold  or  removed  for  sale.— 

r«...«..    1.^     TT  J         A   ^    -r  ,      ^o  ^  tobacco  manufacturer,  removing  his 

-.o^  T*n    '*^-r^'^^®''    ^5*    J'^y    ^3'  tobacco  to  a  salesroom  of  his  own  for 

1806,  §  9,  a  tobacco  manufacturer  was  ^he  purpose  of  selling  it  at  retail  him- 

reqmred  to  keep  a  book  showing  the  gelf,   does   not   thereby   make   such    a 

goods  manufactured  as  well  as  those  gjje  as  to  enable  him  to  return  for  tax- 

??  Vqt?<  «  I'  9,"^^Jy  ^AT^S*"*^^^  ^^'  ation  that  the  tobacco  "was  sold  or  re- 

O.  1871)  Fed.  Gas.  No.  16,105.  j^^^^^  f^^  g^le."     LUienthal's  Tobacco 

Meaning  of  "manufactured  goods."-  Ji,^'  S.  (1877)  97  U.  S.  237,  24  K  Ed. 

Manufactured  goods  under  Act  1864,  {  **" 

90,  means   goods   the   manufacture  of  Cited    without    definite    application, 

which  is  completed,  so  that  the  goods  Tucker  y.  Grier  (1908)   160  Fed.  .611, 

are  in  a  condition  to  be  sold.    U.  S.  v.  87  C.  C.  A.  513;    Grier  v.  Tucker  (C. 

Quantity  of  Tobacco  (D.  O.  1871)  Fed.  C.'  1907).  150  Fed.  658;   U.  S.  v.  Lam- 

Gas.  No.  16,105.  son  (C.  C.  1908)  165  Fed.  80. 

§  6167.  (R.  S.  §  3359.)     Dealers  in  leaf-tobacco  to  render  statement 

of  sales  when  demanded. 
It  shall  be  the  duty  of  any  dealer  in  leaf-tobacco,  or  in  any  mate- 
rial used  in  manufacturing  tobacco  or  snuff,  on  demand  of  any  officer 
of  internal  revenue,  to  render  a  true  and  complete  statement,  under 
oath,  of  the  quantity  an4.  amount  of  such  leaf-tobacco  or  materials 
sold  or  delivered  to  any  person  named  in  such  demand ;  and  in  case 
of  refusal  or  neglect  to  render  such  statement,  or  if  there  is  cause  to 
believe  such  statement  to  be  incorrect  or  fraudulent,  the  collector 
shall  make  an  examination  of  persons,  books,  and  papers,  in  the  man- 
ner provided  in  relation  to  frauds  and  evasions. 

Act  July  20,  1868,  c.  186,  §  66,  16  Stat.  155. 

Provisions  of  the  same  nature  were  made  by  the  Payne-Aldrich  Tariff  Act  of 
Aug.  5,  1909,  c.  6,  §  85,  post,  |  6175. 

Cited  without  definite  application, 
U.  S.  v.  Lamson  (O.  0.  1908)  165  Fed, 
80. 

§  6168.  (R.  S.  §  3360,  as  amended,  Act  March  1,  1879,  c.  125,  §  14.) 
Books  of  dealers  in  leaf-tobacco. 
Every  dealer  in  leaf-tobacco  shall  make  daily  entries  in  two  books 
kept  for  that  purpose,  one  book  to  be  furnished  by  the  government; 
under  such  regulations  as  the  Commissioner  of  Internal  Revenue 
shall  prescribe,  of  the  number  of  hogsheads,  cases,  and  pounds  of 
leaf  tobacco  purchased  or  received  by  him  on  assignment,  consign- 
ment, transfer,  or  otherwise,  and  of  whom  purchased  or  received,  and 
the  number  of  hogsheads,  cases,  or  pounds  sold  by  him,  with  the 
name  and  residence,  in  each  instance,  of  the  person  to  whom  sold, 
and,  if  shipped,  to  whom  shipped,  and  to  what  district ;  one  of  these 
books  shall  be  kept  at  his  place  of  business,  and  shall  be  open  at  all 
hours"  to  the  inspection  of  any  internal-revenue  ofiicer  or  agent,  and 
the  other  shall,  at  the  end  of  each  and  every  year,  and  upon  the  dis- 
continuance of  business  of  any  leaf-dealer  during  any  year,  be  handed 
over  to  the  collector  of  his  district  for  the  use  of  the  government. 
And  every  dealer  in  leaf-tobacco  who  willfully  neglects  or  refuses  to 
keep  the  books  herein  provided  for,  and  in  the  manner  which  shall  be 
prescribed  by  the  Commissioner  of  Internal  Revenue,  or  to  transfer  to 
the  collector  of  his  district,  as  herein  provided,  the  duplicate  copy 
containing  his  daily  transactions^  as  aforesaid,  shall  be  fined  not  less 
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than  one  hundred  dollars  nor  more  than  five  thousand  dollars,  and 
imprisoned  not  more  than  one  year. 

Act  July  20,  1868,  c.  186,  §  76,  15  Stat.  158.  Act  March  1,  1879,  c.  125,  i 
14,  20  Stat  345. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

"Every  dealer  in  leaf-tobacco  shall  enter  daily  in  a  book  kept  for  that 
purpose,  under  such  regulations  as  the  Ck>mmissioner  of  Internal  Revenue  may 
prescribe,  the  number  of  hogsheads,  cases,  and  pounds  of  leaf-tobacco  purchased 
by  him,  and  of  whom  purchased,  and  the  number  of  hogsheads,  cases,  or  pounds 
sold  by  him,  with  the  name  and  residence,  in  each  instance,  of  the  person  to 
whom  sold,  and  if  shipped,  to  whom  shipped,  and  to  what  district  Such  book 
shall  be  kept  at  his  place  of  business,  and  shall  be  open  at  all  hours  to  the 
inspection  of  any  revenue  officer ;  and  every  dealer  in  leaf-tobacco  who  neglects 
or  refuses  to  keep  such  book  shall  be  liable  to  a  penalty  of  not  less  than  five 
hundred  dollars,  and  shall  be  fined  not  less  than  one  hundred  dollars  nor 
more  than  five  thousand  dollars,  and  imprisoned  not  less  than  six  months  nor 
more  than  two  years." 

It  was  amended  to  read  as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  §  14, 
cited  above. 

Special  taxes  upon  dealers  in  leaf-tobacco  were  abolished  by  the  McKinley 
Tariff  Act  of  Oct  1,  1890,  c  1244,  §  26,  post  §  6177.  The  tax  was  re- 
vived by  Act  Oct  22,  1914,  c.  331,  §  4,  38  Stat  752,  but  was  again  repealed 
by  Act  Sept  8,  1916,  c.  463,  §  410,  ante,  §  59801 

Retail  dealers  in  leaf-tobacco  were  required  to  keep  books  showing  daily 
purchases  and  sales,  by  a  provision  of  the  Payne-Aldrich  Tariff  Act  of  Aug: 
5,  1909,  c  6,  S  85,  post,  S  6175. 

Notes  of  DeoieioBS 

Liability  for  failure  to  keep  book  and  sale  is  a  dealer,  and  a  single  sale  is 

make  proper  return8.^A  dealer  in  leaf  sufficient  to  fix  his  character  as  such, 

tobacco   is   criminally   responsible,   un-  and  to  render  him  liable  for  the  pen- 

der  Act  July  20,  1868,  §  76,  for  the  neg-  alty  of  $500  for  failure  to  keep  a  book, 

lect   of    his   bookkeeper   to    make   the  and    make   returns    of   purchases   and 

proper  book   entries.     U.    S.    v.   Auja  sales.    Act  July  20,  1868,  §  76.    U.  S. 

(0.  0.  1869)  Fed.  Gas.  No.  14,478.  v.    Damiani    (D,   C.   1869)    Fed.  Gas. 

A  person  who  keeps  leaf  tobacco  for  No.  14,915. 

(R.  S.  §  3361.  Repealed.) 
This  section  required  farmers  or  planters  producing  and  selling  leaf-tobacco 
to  render,  on  demand  of  any  internal-revenue  officer,  statements  of  sales  made. 
All  provisions  imposing  restrictions  of  any  kind  upon  farmers  and  growers  of 
tobacco  in  regard  to  the  sale  of  their  leaf-tobacco,  and  the  registratioa  and  re 
port  of  such  sales,  were  repealed  by  the  McKinley  Tariff  Act  of  Oct  1,  1890, 
c.  1244,  S  27,  26  Stat  620.  Provisions  requiring  the  making  of  statements  of 
sales  were  made  by  said  section  27.  Such  requirements  were  stricken  oat, 
and  R.  S.  S  3361,  was  repealed,  by  the  Wilson  Tariff  Act  of  Aug.  27,  1894, 
c  349,  169,28  Stat  568. 

§  6169.  (R.  S.  §  3362,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1, 
Act  March  1,  1879,  c.  125,  §  14,  Act  Jan.  9,  1883,  c  16,  Act  July 
1,  1902,  c  1371,  §  1,  Act  Aug.  5,  1909,  c  6,  §  30.)  Tobacco  and 
snufiF,  how  put  up. 

All  manufactured  tobacco  shall  be  put  up  and  prepared  by  the  man- 
ufacturer for  sale,  or  removal  for  sale  or  consumption,  in  packages 
of  the  following  description  and  in  no  other  manner: 

All  smoking  tobacco,  snuff,  fine-cut  chewing  tobacco,  all  cut  and 
granulated  tobacco,  all  shorts,  the  refuse  of  fine-cut  chewing,  which 
has  passed  through  a  riddle  of  thirty-six  meshes  to  the  square  inch, 
and  all  refuse  scraps,  clippings,  cuttings,  and  sweepings  of  tobacco, 
and  all  other  kinds  of  tobacco  not  otherwise  provided  for,  in  packages 
containing  one-half  ounce,  three-fourths  of  an  ounce,  and  further  pack- 
ages with  a  difference  between  each  package  and  the  one  next  smaller 
of  one-fourth  of  an  ounce  up  to  and  including  four  ounces,  and  pack- 
ages of  six  ounces,  seven  ounces,  eight  ounces,  ten  ounces,  twelve 
ounces,  fourteen  ounces,  and  sixteen  ounces:  Provided,  That  snuff 
may,  at  the  option  of  the  manufacturer,  be  put  up  in  bladders  and  in 
jars  containing  not  exceeding  twenty  pounds. 

All  cavendish,  plug,  and  twist  tobacco,  in  wooden  packages  not 
exceeding  two  hundred  pounds  net  weight. 
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And  every  such  wooden  package  shall  have  printed  or  marked  there- 
on the  manufacturer's  name  and  place  of  manufacture,  the  registered 
number  of  the  manufactoiy,  and  the  gross  weight,  the  tare,  and  the 
net  weight  of  the  tobacco  in  each  package :  Provided,  That  these  limi- 
tations and  descriptions  of  packages  shall  not  apply  to  tobacco  and 
snuff  transported  in  bond  for  exportation  and  actually  exported :  And 
provided  further.  That  perique  tobacco,  snuff  flour,  fine-cut  shorts, 
the  refuse  of  fine-cut  chewing  tobacco,  refuse  scraps,  clippings,  cut- 
tings, and  sweepings  of  tobacco,  may  be  sold  in  bulk  as  material,  and 
without  the  payment  of  tax,  by  one  manufacturer  directly  to  another 
manufacturer,  or  for  export,  under  such  restrictions,  rules,  and  regula- 
tions as  the  Commissioner  of  Internal  Revenue  may  prescribe:  And 
provided  further.  That  wood,  metal,  paper,  or  other  materials  may 
be  used  separately  or  in  combination  for  packing  tobacco,  snuff,  and 
cigars,  under  such  regulations  as  the  Commissioner  of  Internal  Rev- 
enue may  establish. 

Act  July  20, 1868,  c.  186,  §  62, 15  Stat  153.  Act  June  6,  1872,  c.  315,  §  31, 17 
Stat  252.  Act  Feb.  27,  1877,  c  69,  |  1,  10  Stat  248.  Act  March  1,  1879,  c. 
125,  f  14,  20  Stat.  345.  Act  Jan.  9,  1883,  c.  16,  22  Stat  401.  Act  July  1, 
1902,  c.  1371,  §  1,  32  Stat  714.    Act  Aug.  5,  1909,  c.  6,  |  30,  36  Stat  108. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  "and  all  refuse  scraps,  clippings,  cuttings,  and,"  in  place  of 
the  word  "sweeping,*'  the  word  "sweepings,"  by  Act  Feb.  27,  1877,  c  69,  S  1, 
cited  above. 

It  was  further  amended  by  inserting  in  the  provision  "all  snuff  in  packages 
containing  one,  two,  four,  six,  eight,  and  sixteen  ounces,"  after  the  word 
"containing,"  the  words  "one-half,"  and  after  the  word  "two,"  the  word 
"three,"  and  by  inserting  in  the  provision  "all  fine-cut  chewing-tobacco,  and 
all  other  kinds  of  tobacco  not  oUierwise  provided  for,  in  packages  containing 
one,  two,  four,  eight  and  sixteen  ounces,"  after  the  word  "two,"  the  word 
"three,"  and  by  inserting  in  the  provision  "and  all  refuse  scraps,  clippings, 
cuttings,  and  sweepings  of  tobacco,  in  packages  containing  two,  four,  eight,  and 
sixteen  ounces  each,"  after  the  word  "two,"  the  word  "three,"  by  Act  March 
1,  1879,  a  125,  {  14,  cited  above. 

It  was  further  amended  by  inserting  in  the  second  proviso,  after  the  words 
"for  export,"  the  ifrovision  beginning  with  the  words  "and  perique  tobacco," 
and  ending  with  the  words  "without  the  payment  of  tax,"  by  Act  Jan.  9,  1883, 
c  16,  cited  above. 

It  was  further  amended  by  striking  out  all  after  the  fifth  paragraph  there- 
of and  inserting  in  lieu  of  the  words  so  stricken  out  the  provision  "And 
every  such  wooden  package,"  etc.,  to  the  end  of  the  section,  by  Act  July  1,  1902, 
c.  1371,  §  1,  cited  above. 

It  was  further  amended  by  striking  out  the  provisions  after  the  word 
"manner"  to  the  words  "And  every  such  wooden  package,"  and  inserting  in  lieu 
thereof  the  provisions  set  forth  here,  and  by  inserting  the  word  "snuff  flour," 
in  the  second  proviso  at  the  end  of  the  section,  by  .the  Payne-Aldrich  Tariff 
Act  of  Aug.  5,  1909,  c.  6,  cited  above,  which  was  saved  from  repeal  by  a 
proviso  of  the  Underwood  Tariff  Act  of  Oct  3,  1913,  c.  16,  §  IV,  S,  ante,  S 
5316. 

In  lieu  of  the  two,  three,  and  four  ouoce  packages  of  tobacco  and  snuff  pre- 
viously authorised,  one  and  two-thirds,  two  and  one-half,  and  three  and  one- 
third  ounce  packages,  and  one  ounce  packages  of  smoking  tobacco,  were  au- 
thorized by  the  War  Revenue  Act  of  June  13,  1898,  c.  448,  i  3,  30  Stat  449, 
and  two,  three,  and  four  ounce  packages  of  smoking  tobacco  were  authorized 
by  the  amendment  to  said  act  by  Act  March  2,  1901,  c.  806,  i  4,  31  Stat  940, 
repealed  by  Act  April  12,  1902,  c.  500,  §  7,  32  Stat  97. 

Notes  of  Deoisions 

See  notes  under  §  5959,  ante.  certain  numbers  and  names  be  burned 

Operation    of    former    statute-The  IfV"  '''^*''  ^""^^^  ^^^  f  branding  iron 

proviso  in  section  31,  c.  315.  Act  June  J«^,^'^  'Ti'^Jtr!  \k^  ^'a?.  ^i^  ""^.T 

6,  1872,  authorizing  the  use  of  wood,  '^^^^^^y-     ^1«^^>  ^^  ^P"  ^^^'  ^*^°-  ^1^' 

metal,    paper,    etc.,    separately    or   in  Cigar  clippings  as  "manufaotured  to- 

combination,  for  packing  tobacco,  snuff,  baoco."— There  is  nothing  in  the  pro- 

and   cigars,    under    regulations   of   the  visions  of  R.  S.  §§  3244,  3362,  3368, 

Commissioner     of    Internal    Revenue,  or  Act  March  1,  1879,  c.  125,  §  14,  to 

does  not  by  implication   modify   or  in  justify  or  require  classing  tobacco  com- 

any  way  affect  the  requirement  of  Act  posed   of   clippings   from   the   ends   of 

July  20,  1868,  {  89,  post,  {  6207,  that  cigars    or   ends    broken   in   course   of 
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manufacture  aa  "manufactured  tobacco"  specially    enumerated    under    Schedule 

within  the  meaning  of  the  tariff  stat-  F  of  the   act  of  1883.     Seeberger  t. 

ute,  and  such  fragments  are  classified  Castro    (1894)    14   Sup.   Ct  766,  767, 

as    tobacco    unmanufactured,    and    not  153  tJ.  S.  32,  38  L.  Ed.  624. 

§  6170.  (R.  S.  §  3363,  as  amended.  Act  Oct.  1,  1890,  c.  1244,  §  31.) 
Tobacco  and  snuff  to  be  sold  only  in  prescribed  packages;  pen- 
alty. 
No  manufactured  tobacco  shall  be  sold  or  offered  for  sale  unless 
put  up  in  packages  and  stamped  as  prescribed  in  this  chapter,  except 
at  retail  by  retail  dealers  from  packages  authorized  by  section  thirty- 
three  hundred  and  sixty-two  of  the  Revised  Statutes ;  and  every  per- 
son who  sells  or  offers  for  sale  dny  snuff  or  any  kind  of  manufactured 
tobacco  not  so  put  up  in  packages  and  stamped  shall  be  fined  not  less 
than  five  hundred  dollars  nor  more  than  five  thousand  dollars,  and 
imprisoned  not  less  than  six  months  nor  more  than  two  years. 

Act  July  20,  1868,  c.  186,  |  78,  15  Stat  159.  Act  Oct  1,  1890,  a  1244,  f 
81,  26  Stat.  619. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting 
after  the  words  **by  retail  dealers,"  in  place  of  the  words  *'wooden  packages 
stamped  or  provided  in  this  chapter,"  the  words  ''packages  authorized  by  sec- 
tion thirty-three  hundred  and  sixty-two  of  the  Revised  Statutes,"  as  set  forth 
here,  by  the  McKinley  Tariff  Act  of  Oct.  1,  1890,  c  1244,  §  31,  cited  above. 

B.  S.  i  3362,  mentioned  in  this  section,  is  set  forth  ante,  S  6169. 

Notes  of  Deoiaiona 

See  notes  under  |  5959,  ante.  late  section  3363,  B.  a    U.  S.  ▼.  Veade 

Duty  to   affix   and   cancel   stamps^  ^^:  0.  1881)  6  Fed.  867. 

In  view  of  this  and  section  6163,  ante,  ^   «"«    °T   *   ^,^^^   dealer,   in   the 

and  section  6181,  post,  a  manufacturer  <^<^^P®  ^^  ^  business,  from  a  wooden 

desiring  to  put  his  product  into  a  sal-  package  properly  stamped,  of  part  of 

able  or  removable  or  consumable  con-  ^\«   tobacco   to   another   retail  dealer, 

dition  must  affix  and  cancel  the  prop-  ^^,?  Proposed  to  seU  it  again,  is  a  re- 

er  rtamps.    Franks  v.  Bobards  Tobac-  S?^«^»    !^*^P    ^^^    excepting    clause. 

CO  Co.   (1901)  112  Fed.  7S4,  50  O.  O.  ^\^  ^«i^^,?.'  ^"  '^^^  answerable  for  the 

A.  527.                                        *  ^^^°   ^^   ^^^   purchaser,   and  need  not 

concern   himself   as   to   his   intentions. 

Gist  of  offense   under  8tatute.^The  u.   S.  v.  Jenkinson   (D.  O.  1883)  15 

gist  of  the  offense  is  having  in  posses-  Fed.  903. 

ion  unstamped  tobacco,  irrespective  of  ...       ^.  .                 ^.        .      .  ^.  ^       * 

value,  purpose,  or  payment  of  tax.    U.  Negatlvlno    exoeption    In    indictment 

S.  V.  Keyes  (O.  O.  1882)  10  Fed.  876,  —The  last  clause  of  Act  July  20,  1868, 

37g,  §  78,  contains  no  exception  which  must 

^  .     ^         ^  „  be  negatived  in  an  indictment  founded 

Sale  by  retailer  from   wooden  pack-  on  that  clause.    U.  S.  v.  Imsand  (0.  C. 

age.— A  retail  dealer  who,  in  the  course  iggg)  Ped.  Gas.  No.  15.439. 
of  his  business,  sells  at  retail  tobacco 

taken  by  him  from  a  w6oden  package  Cited     without    definite    appiicatlei, 

duly  put  up  and  stamped,  whether  tak-  U.  S.  v.  Neid  (D.  0.  1870)   Fed.  Cas. 

en  at  or  before  the  sale,  does  not  vio-  No.  15,860. 

§  6171.  (R.  S.  §  3364.)  Label  and  notice  on  packages  of  tobacco 
and  snuff. 

Every  manufacturer  of  tobacco  or  snuff  shall,  in  addition  to  all 
other  requirements  of  this  Title  relating  to  tobacco,  print  on  each 
package,  or  securely  affix,  by  pasting,  on  each  package  containing 
tobacco  or  snuff  manufactured  by  or  for  him,  a  label,  on  which  shall 
be  printed  the  proprietor's  or  manufacturer's  name,  the  number  of 
the  manufactory,  the  district  and  State  in  which  it  is  situated,  and 
these  words : 

"Notice. — ^The  manufacturer  of  this  tobacco  has  complied  with  all 
requirements  of  law.  Every  person  is  cautioned,  under  the  penalties 
of  law,  not  to  use  this  package  for  tobacco  again." 

Every  manufacturer  of  tobacco  who  neglects  to  print  on  or  affix 
such  label  to  any  package  containing  tobacco  made  by  or  for  him,  or 
sold  or  offered  for  sale  by  or  for  him,  and  every  person  who  removes 
"xny  such  label  so  affixed  from  any  such  package,  shall  be  fined  fifty 
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dollars  for  each  package  in  respect  to  which  such  offense  shall  be 
committed. 

Act  July  20,  1868,  c  186,  fi  68,  15  Stat.  156. 

Fnrther  provisioiiB  relating  to  the  label  to  be  affixed  to  packages  containing 
tobacco  or  snuff  were  made  by  Act  March  8,  1883,  c  121,  §  5,  set  forth  post, 
I  6172. 

Cited  without  definite  application, 
U.  S.  ▼.  Green  (D.  O.  1905)  137  Fed. 
179. 

§  6172.  (Act  March  3,  1883,  c  121,  §  5.)  Label  on  packages  of 
tobacco  and  snufF. 
From  and  after  the  paissage  of  this  act  every  manufacturer  of 
tobacco  or  snufi  shall,  in  addition  to  all  other  requirements  of  law, 
print  on  each  package,  or  securely  affix  by  pasting  on  each  package 
containing  tobacco  or  snuff  manufactured  by  or  for  him,  a  label  on 
which  shall  be  printed  the  number  of  the  manufactory,  the  district 
and  State  in  which  it  is  situated,  and  these  words ; 

Notice. 

The  manufacturer  of  this  tobacco  has  complied  with  all  require- 
ments of  law.  Every  person  is  cautioned,  under  penalties  of  law,  not 
to  use  this  package  for  tobacco  again.    (22  Stat.  489.) 

This  section  was  part  of  an  act  to  reduce  internal  revenue  taxation,  etc., 
cited  above.  ' 

(R.  S.  §  3365.    Temporary.) 
This   section   authorized   the   Commissioner   of    Internal   Revenue   to  allow 
snuff  and  smoking-tobacco  manufactured  before  July  20,  1868,  not  in  wood- 
en packages,  to  be  stamped  and  sold  in  the  original  packages.    It  is  omitted  as 
temporary  merely. 

§  6173.  (R.    S.    §    3366.)     Purchasing   tobacco    not    branded    or 
marked;   penisdty. 

Every  person  who  purchases,  or  receives  for  sale,  any  manufac- 
tured tobacco  or  snuff  which  has  not  been  branded  or  stamped  ac- 
cording to  law,  shall  be  liable  to  a  penalty  of  fifty  dollars  for  each 
offense. 

Act  June  80,  1864,  c  173,  {  92,  18  Stat.  263.    Act  July  13,  1866,  c.  184,  § 

9,  14  Stet  126.    Act  July  20,  1868.  c.  186,  {  71,  15  Stat.  156. 

§  6173a«  (R.  S.  §  3367.)     Buying  tobacco  from  a  manufacturer  who 
has  not  paid  special  tax. 

Every  person  who  purchases,  or  receives  for  sale,  any  manufac- 
tured tobacco  or  snuff  from  any  manufacturer  who  has  not  paid  the 
special  tax,  shall  be  liable  for  each  offense  to  a  penalty  of  one  hun- 
dred dollars,  and  to  a  forfeiture  of  all  the  articles  aforesaid  so  pur- 
chased or  received,  or  of  the  full  value  thereof. 

Act  June  30,  1864,  c.  173,  f  92,  13  Stat.  263.  Act  July  13,  1866,  c  184, 
§  9,  14  Stat.  126. 

This  section  became  inoperative  by  the  repeal  of  special  taxes  upon  manu- 
facturers by  the  McKinley  Tariff  Act  of  Oct.  1,  1890,  c.  1244,  §  26,  post,  S 
6177.  The  tax  having  been  revived  by  Act  Oct.  22,  1914,  c.  331,  §  4,  38 
Stat.  752,  and  Act  Sept  8,  1916,  c.  463,  $  408,  set  forth  ante,  §  59S0j,  this 
section  may  now  be  operative. 

§  6174.  (R.  S.  §  3368,  as  amended,  Act  March  3,  1875,  c.  127,  §  2, 
Act  March  3,  1883,  c.  121,  §  4,  Act  Oct.  1,  1890,  c.  1244,  §  30, 
Act  June  13,  1898,  c.  448,  §  3,  Act  April  12,  1902,  c.  500,  §  3, 
and  Act  Aug.  5,  1909,  c.  6,  §  31.)     Tax  on  tobacco  and  snuff. 
Upon  tobacco  and  snuff  manufactured  and  sold,  or  removed  for 
consumption  or  use,  there  shall  be  levied  and  collected  the  follow- 
ing taxes : 

On  snuff,  manufactured  of  tobacco  or  any  substitute  for  tobacco, 
ground,  dry,  damp,  pickled,  scented,  or  otherwise,  of  all  descriptions, 
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when  prepared  for  use,  a  tax  of  eight  cents  per  pound.  And  snuff 
flour,  when  sold,  or  removed  for  use  or  consumption,  shall  be  taxed  as 
snuff,  and  shall  be  put  up  in  packages  and  stamped  in  the  same  man- 
ner as  snuff. 

On  all  chewing  and  smoking  tobacco,  fine-cut,  cavendish,  plug,  or 
twist,  cut  or  granulated,  of  every  description ;  on  tobacco  twisted  by 
hand  or  reduced  into  a  condition  to  be  consumed,  or  in  any  manner 
other  than  the  ordinary  mode  of  drying  and  curing,  prepared  for  sale 
or  consumption,  even  if  prepared  without  the  use  of  any  machine  or 
instrument,  and  without  being  pressed  or  sweetened ;  and  on  all  fine- 
cut  shorts  and  refuse  scraps,  clippings,  cuttings,  and  sweepings  of 
tobacco,  a  tax  of  eight  cents  per  pound. 

Act  July  20,  1888,  c.  186,  S  61,  15  Stat.  152.  Act  June  6, 1872,  c.  315,  §  31, 
17  Stat.  250.  Act  March  3,  1875,  c.  127,  §  2, 18  Stat.  339.  Act  March  3, 1883. 
c.  121,  §  4,  22  Stat.  489.  Act  Oct.  1,  1890,  c.  1244,  S  30,  26  Stat.  619.  Act 
June  13,  1898,  c.  448,  §  3,  30  Stat  449.  Act  AprU  12,  1902,  c  500,  f  3.  32 
Stat.  96.    Act  Aug.  5,  1909,  c.  6,  {  31,  36  StaL  109. 

This  section,  as  enacted  in  the  Revised  Statutes,  fixed  the  tax  on  tobacco 
and  snuff  at  rates  subsequently  changed  by  the  following  amendatory  and 
other  acts,  namely.  Act  March  3,  1875,  c  127,  {  2,  Act  March  3,  1883,  c. 
121,  S  4,  Act  Oct.  1,  1890,  c  1244,  {  30,  Act  June  13,  1898,  c.  448,  §  3.  and 
Act  April  12,  1902,  c.  500,  |  3,  cited  aboye,  which  were  superseded  by  the 
further  amendment  of  the  section  by  the  Payne-Aldrich  Tariff  Act  of  Aug. 
5,  1909,  c.  6,  §  31,  cited  above.  This  amendment  re-enacted  the  original  sec- 
tion in  the  same  language  except  the  rates  of  tax. 

This  section  was  saved  from  repeal  by  a  proviso  of  the  Underwood  Tariff 
Act  of  Oct.  3,  1913,  c.  16,  §  IV,  S,  ante,  j'5316. 

Notes  of  Decisions 


10. 

u. 


EWect  as  requiring  stamps  to  be  applied 
and  canceled. 

Law  as  in  force  in  Indian  country. 

Effect  of  statute  as  abrogating  Indian 
treaty. 

Tobacco  as  to  wbich  increase  of  tax 
did  not  apply. 

Sale  or  removal  preliminary  to  tax. 

Increase  of  tax  on  removal  from  fac- 
tory to  store. 

Meaning  of  ''granulated  tobacco." 

Scraps  and  scrapings  as  "manufactured 
tobacco." 

Classification  of  fragments  of  tobacco. 

Rebate  of  taxes. 

War  revenue  act  of  1898. 


1.  Effect  as  requiring  stamps  to  be 
affixed  and  canceled.— See  Venable  v. 
Richards  (1881)  105  U.  S.  636,  26  L. 
Ed.  1196. 

2.  Law  as  in  force  In  Indian  country. 

— ^The  revenue  laws  imposing  taxes  on 
manufactured  tobacco  are  in  force  in 
the  Indian  country.  U.  S.  v.  Tobacco 
Factory  (D.  C.  1870)  Fed.  Cas.  No. 
16,528. 

3.  Effect  of  statute  as  abrogating  In- 
dian treaty.— The  treaty  of  July  19, 
1866,  art.  10,  with  the  Cherokee  Na- 
tion, so  far  as  repugnant  to  Act  July 
20,  1868,  imposing  taxes  on  manufac- 
tured tobacco,  is  thereby  abrogated. 
U.  S.  V.  Tobacco  Factory  (D.  C.  1870) 
Fed.  Oas.  No.  16,528. 

4.  Tobacco  as  to  which  Increase  of 
tax  did  not  apply^— In  the  forenoon  of 
March  3,  1875,  A.  stamped,  sold,  and 
removed  for  consumption  or  use  cer- 
tain tobacco.  On  the  afternoon  of  the 
same  day  the  president  approved  an 
act  (18  Stat.  339,  amending  R.  S.  S 
8368)    increasing  the  tax  on  tobacco, 
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but  providing  that  such  increase  should 
"not  apply  to  tobacco  on  which  the 
tax  under  existing  laws  shall  have  been 
paid  when  this  act  takes  effect."  Held, 
that  the  increase  of  tax  under  that  act 
did  not  apply  to  the  tobacco  so  stamp- 
ed, sold,  and  removed.  Burgess  v.  Sal- 
mon (1878)  97  U.  S.  381,  24  Lu  Ed. 
1104. 

5.  Sale  or  removal  preliminary  to 
tax.^A  manufacturer  of  tobacco  after 
April  14,  1898,  placed  stamps  on  a 
quantity  of  manufactured  tobacco  at 
the  existing  rate  of  tax  of  6  cents  per 
pound;  and  such  tobacco  remained  in 
its  factory  at  the  time  of  the  passagie 
of  the  war  revenue  act  of  June  13, 
1898,  by  section  3  of  which  the  tax 
was  increased  to  12  cents  per  pound, 
with  a  proviso  that  upon  articles  man- 
ufactured and  removed  from  the  fac- 
tory before  the  passage  of  the  act, 
bearing  tax  stamps  affixed  and  cancel- 
ed subsequent  to  April  14th  and  wbich 
articles  were  at  the  time  of  the  pas- 
sage of  the  act  held  and  intended  for 
sale,  a  tax  equal  to  one-half  the  dif- 
ference between  the  tax  paid  and  that 
levied  by  the  act  should  be  levied  and 
collected.  Held,  that  the  affixmg  and 
canceling  of  stamps  thereon  amounted 
constructively  to  a  removal  of  such  to- 
bacco for  sale,  within  the  meaning  of 
the  new  act,  and  that  it  was  subject 
only  to  an  additional  tax  of  3  cents 
per  pound,  the  same  as  could  have 
been  assessed  upon  it  had  it  been 
physically  removed  from  the  factory. 
Robards  Tobacco  Co.  v.  Franks  (C.  C. 
1900)  103  Fed.  276,  judgment  affirmed 
Franks  v.  Robards  Tobacco  Co.  (1901) 
112  Fed.  784,  50  0.  a  A.  527. 
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An  entry  was  made  on  the  sales 
books  of  tobacco  sold,  and  a  check  wa^ 
taken  for  the  amdtint,  but  subsequently 
the  manufacturers  gave  their  check  to 
the  purchaser  for  the  same  amount, 
and  the  tobacco  did  not  pass  from 
their  possession,  but  was  treated  and 
disposed  of  as  their  own.  Held,  that 
the  tobacco  was  illegally  returned  for 
tax.  Act  June  30,  1864,  §  94.  U.  S. 
▼.  Quantity  of  Tobacco  (D.  C.  1871, 
1872)  Fed.  Cases  Nos.  16,105,  16,106. 

It  is  illegal  for  a  tobacco  manufac- 
turer to  remove  from  the  wholesale  to 
the  retail  department  a  quantity  of  to- 
bacco, and  to  make  a  return  and  pay 
tax  on  it  as  one  sale  instead  of  on  the 
actual  sales  in  the  retail  department. 
U.  S.  V.  Quantity  of  Tobacco  (D.  O. 
1872)  Fed.  Cas.  No.  16,106. 

Under  Act  June  30,  1864,  §§  90,  94, 
as  amended  by  Acts  July  18,  1866,  and 
July  20,  1868,  a  completed  sale  or  a 
completed  removal  of  manufactured  to- 
bacco is  a  necessary  preliminary  to  the 
accruing,  assessment,  and  payment  of 
the  tax  upon  it    Id. 

6.  Increase  of  tax  on  nemoval  from 
factory  to  store.— Tobacco  removed 
from  the  manufacturers'  factory  to 
their  store  held  not  subject  to  increas- 
ed duties  under  Act  July  1,  1864. 
Gale  V.  Sauerwein  (O.  G.  1864)  Fed. 
CJas,  No.  5,191. 

7.  Meaning  of  "granulated  tobacco." 

— Granulated  tobacco  is  not  snuff  with- 
in the  meaning  of  R.  S.  S  3368,  impos- 
ing a  tax  of  82  cents  per  pound  on 
anuff.  Venable  v.  Richards  (1881)  105 
U.  S.  636,  26  L.  Ed.  1196. 

The  term  "granulated  tobacco"  is 
not  synonymous  with  "snuff,"  but  re- 
fers only  to  chewing  and  smoking  to- 
bacco. Venable  v.  Richards  (O.  0. 
1876)  Fed.  Oas.  No.  16,913. 

8.  Scraps  and  scrapings  as  "manu- 
factured tobacco."— By  Act  July  20, 
1868,  §  61  (16  Stet  125),  entitled  "An 
act  imposing  tares  on  distilled  spirits 
and  tobacco,  and  for  other  purposes," 
refuse  scraps  and  scrapings  of  tobacco 
are  classed  as  manufactured  tobacco. 
(1884)  17  Op.  Atty.  Gen.  646. 

9.  Classlllcatlon  of  fragments  of  to- 
baccos—See note  under  i  6169,  ante. 

10.  Rebate  of  taxes.— Act  April  12, 
1902,  c.  500,  S  4,  32  Stat.  97,  provides 
that  on  all  original  and  unbroken  fac- 
tory packages  of  smoking  and  manu- 
factured tobacco  and  snuff  held  by 
manufacturers  or  dealers  on  July  1, 
1902,  on  which  a  higher  tax  has  been 
paid  than  that  provided  by  the  preced- 
ing section  of  the  act,  there  shall  be 
allowed  a  drawback  or  rebate  equal  to 
the  full  amount  of  the  difference  be- 
tween the  tax  paid  and  the  tax  im- 
posed by  the  act,  etc.  The  section  also 
requires  that  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  adopt 
such  rules  and  regulations  as  may  be 


necessary  to  carry  the  act  into  effect. 
Held,  that  a  provision  in  such  rules 
and  regulations  which  made  it  an  abso- 
lute prerequisite  to  the  recovery  of  the 
rebate  that  the  proofs  offered  the  ex- 
ecutive ofScer  should  be  satisfactory  to 
them,  is  invalid  as  applied  to  this  case. 
U.  S.  V.  Hyams  (1906)  146  Fed.  16,  76 
G.  C.  A.  523,  affirming  decree  Hyams 
V.  U.  S.  (G.  C.  1905)  139  Fed.  997. 

Where  in  a  suit  for  tobacco  rebate, 
as  authorized  by  Act  April  12,  1902,  c. 
500,  f  4,  32  Stat  97,  claimant  present- 
ed four  witnesses,  who  testified  explic- 
itly to  the  amount  of  tobacco  claimed 
for,  and  such  testimony  was  uncontra- 
dicted, the  mere  fact  that  the  govern- 
ment claimed  that  the  space  in  the 
stores  was  obviously  inadequate  for 
holding  the  amount  of  tobacco  testified 
to  was  insufficient  to  show  that  the 
claim  was  fraudulent.  Hyams  v.  U.  S. 
(C.  C.  1905)  139  Fed.  997.  decree  af- 
firmed U.  S.  V.  Hyams  (1906)  146  Fed. 
15,  76  C.  C.  A.  523. 

The  rules  and  regulations  prescribed 
by  the  Commissioner  of  Internal  Rev- 
enue on  April  28,  1902,  providing  for 
claims  for  rebate  of  taxes  paid  on 
manufactured  tobacco  and  snuff,  as  au- 
thorized by  Act  April  12,  1902,  c.  500, 
§  3,  32  Stat.  96,  are  not  objectionable 
for  unreasonableness.  Powell  v.  U.  S. 
(C.  O.  1905)  135  Fed.  881. 

A  bankrupt's  trustee  was  not  enti- 
tled to  recover  rebates  of  internal  rev- 
enue on  tobacco  and  snuff  manufactur- 
ed by  the  bankrupt,  as  authorized  by 
Act  April  12,  1902,  c.  500,  $  3,  32  Stat 
96,  where  there  was  evidence  tending 
to  show  that  the  bankrupt's  claim  was 
fraudulent,  and  there  was  a  failure  to 
comply  with  the  rules  and  regulations 
prescribed  therefor  by  the  Commis- 
sioner of  Internal  Revenue.    Id. 

II.  War    revenue    act   of    1898.— It 

was  within  the  power  of  congress  to 
impose  by  the  war  revenue  act  of  June 
13,  1898,  an  additional  excise  upon 
manufactured  tobacco  on  which  the  ex- 
cise theretofore  imposed  by  law  had 
been  paid,  even  though  such  tobacco 
had  passed  from  the  hands  of  the  man- 
ufacturer, where  it  had  not  reached 
the  consumer,  and  was,  at  the  time  of 
the  passage  of  the  act,  held  and  in- 
tended for  sale.  Patton  v.  Brady 
(1902)  22  Sup.  Ct  493,  184  U.  S.  608, 
46  L.  Ed.  713. 

The  tax  levied  on  tobacco  by  the  war 
revenue  act  of  June  13,  1898,  c.  448,  S 
3,  30  Stat  449,  "in  Ueu  of  the  tax  now 
imposed  by  law,"  is  an  excise,  and  not 
a  direct  tax  upon  property,  which  must 
be  apportioned  according  to  popula- 
tion.   Id. 

Under  section  3  of  the  war  revenue 
act  of  1898,  which  increased  the  tax 
on  manufactured  tobacco  from  6  to  12 
cents  per  pound,  but  which  further 
provided  that  all  articles  enumerated 
in  the  section,  ^'manufactured,  import- 
ed and  removed  from  factory  or  cus- 
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torn  house"  before  the  passage  of  the  judgment  Robards  Tobacco  Co.  ?. 
act,  bearing  tax  stamps  canceled  sub-  Franks  (G.  C.  1900)  103  Fed.  276. 
sequent  to  April  14,  1898,  and  which  The  collector  having  assessed  and 
articles  were  at  the  time  of  the  pas-  collected  an  additional  tax  of  6  cents 
sage  of  the  act  "held  and  intended  for  per  pound  on  such  tobacco  while  it 
sale  by  any  person,"  should  pay  a  tax  still  remained  in  the  factory,  whereas 
equal  to  one-half  the  difference  be-  it  was  not  subject  to  the  payment  of 
tween  the  tax  already  paid  and  that  any  tax  until  its  remoTal  for  consump- 
levied  on  the  article  by  such  act,  a  tion  or  sale,  his  action  amounted  to  a 
manufacturer  of  tobacco,  who  had  law-  finding  of  the  jurisdictional  fact  that  it 
fully  paid  the  tax  thereon  after  April  had  been  removed  and  was  being  held 
14th,  and  held  the  same  for  sale  in  his  for  sale,  which,  as  against  the  govein- 
factory  at  the  time  of  the  passage  of  ment,  fixed  its  status  for  taxation  xm- 
the  act,  could  not  be  required  to  pay  der  the  act,  and  rendered  the  collection 
an  additional  tax  of  6  cents  per  pound  of  any  additional  tax  above  8  cents 
thereon,  instead  of  3  cents,  merely  be-  per  pound  illegal,  and  such  excess  re- 
cause  the  same  had  not  been  physical-  coverable  by  the  taxpayer.  Robards 
ly  "removed"  from  his  factory.  Franks  Tobacco  Co.  v.  Franks  (C.  C.  1900) 
V.  Robards  Tobacco  Co.  (1901)  112  103  Fed.  276,  judgment  affirmed 
Fed.  784,  50  C.  C.  A.  527,  affirming  Franks  v.  Robards  Tobacco  Co.  (1901) 

112  Fed.  784,  50  C.  C.  A.  527. 

§  6175,  (Act  Aug.  5,  1909,  c.  6,  §  35.)     Leaf-tobacco  not  subject 
to  tax;    dealers  and  retail  dealers  in  leaf-tobacco. 

Unstemmed  leaf  tobacco  in  the  natural  leaf,  in  the  hand,  and 
not  manufactured  or  altered  in  any  manner,  raised  and  grown 
in  the  United  States,  shall  not  be  subject  to  any  internal-revenue 
tax  or  charge  of  any  kind  whatsoever,  and  it  shall  be  lawful  for 
any  person  to  buy  and  sell  such  unstemmed  tobacco  in  the  leaf,  in  the 
hand,  without  payment  of  tax  of  any  kind :  Provided,  That  any  per- 
son, other  than  the  farmer  or  producer  of  leaf  tobacco,  who  sells  leaf 
tobacco  to  manufacturers  of  tobacco,  snuff  or  cigars  shall  be  deemed 
and  considered  a  dealer  in  leaf  tobacco,  and  become  subject  to  all  the 
provisions  of  section  thirty-two  hundred  and  forty-four,  as  amended 
by  section  fourteen,  Act  of  March  first,  eighteen  hundred  and  seventy- 
nine,  and  also  as  amended  by  the  Act  of  March  third,  eighteen  hundred 
and  eighty-three,  and,  further,  shall  be  subject  to  all  the  provisions  of 
section  thirty-three  hundred  and  sixty,  as  amended  by  section  fourteen, 
Act  of  March  first,  eighteen  hundred  and  seventy-nine,  and  of  section's 
thirty-three  hundred  and  fifty-nine  and  thirty-three  hundred  and  nine- 
ty-one, United  States  Revised  Statutes. 

Every  person  shall  be  regarded  as  a  retail  dealer  in  leaf  tobacco 
whose  business  it  is  to  sell  leaf  tobacco  in  quantities  of  less  than  an 
original  hogshead,  case  or  bale ;  or  who  shall  sell  directly  to  consum- 
ers or  to  persons  other  than  dealers  in  leaf  tobacco  or  to  manufacturers 
of  tobacco,  snuff  or  cigars,  or  to  persons  who  purchase  in  original 
packages  for  export. 

Every  such  retail  dealer  in  leaf  tobacco  shall  register  with  the  col- 
lector of  the  district  his  name  or  style,  place  of  residence,  trade  or  busi- 
ness, and  the  place  where  such  trade  or  business  is  to  be  carried  on; 
and  a  failure  to  register  as  herein  required  shall  subject  such  person 
to  a  penalty  of  fifty  dollars ;  and  every  retail  dealer  in  leaf  tobacco 
shall  also  keep  a  book  and  enter  therein  daily  hi§  purchases  of  leaf 
tobacco  and  his  sales,  where  such  sales  amount  to  two  pounds  or  more 
to  one  person  in  one  day.  Such  record  shall  be  kept  written  up  to 
date  and  shall  be  in  such  form  and  contain  such  entries  as  shall  be 
prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  and  such  books  shall  be  open  at  all 
times  for  the  inspection  of  any  internal-revenue  officer  or  agent. 

Any  person  who  has  duly  qualified  as  a  retail  dealer  in  leaf  tobacco 
may  sell  natural  leaf  tobacco  grown  or  raised  in  the  United  States 
in  its  condition  as  cured  on  the  farm,  in  the  hand,  and  not  manufac- 
tured in  any  way,  except  to  manufacturers  of  tobacco,  snuff  or  cigars, 
without  the  payment  of  any  tax  on  such  leaf  tobacco  whatsoever,  and 
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SO  much  of  section  sixty-nine,  tariff  Act  of  August  twenty-seventh, 
eighteen  hundred  and  ninety-four,  which  took  effect  the  following  day, 
and  section  thirty-two  hundred  and  forty-four,  United  States  Revised 
Statutes,  or  any  other  existing  law,  as  is  inconsistent  with  the  provi- 
sions of  this  Act,  is  hereby  repealed. 

And  it  shall  be  the  duty  of  every  retail  dealer  in  leaf  tobacco,  as 
herein  described,  under  regulations  to  be  prescribed  by  the  Commis- 
sioner of  Internal  Revenue  with  the  approval  of  the  Secretary  of  the 
Treasury,  to  furnish  on  demand  to  any  internal-revenue  officer  or 
other  authorized  agent  of  the  Treasury  Department  a  true  and  cor- 
rect statement,  verified  by  his  oath  or  affirmation,  of  all  his  sales  of 
leaf  tobacco  in  quantities  of  ten  pounds  or  more  to  any  one  person 
in  any  one  day,  with  the  name  and  residence  in  each  instance  of  the 
person  to  whom  sold,  and  any  such  retail  dealer  in  leaf  tobacco  who 
shall  willfully  refuse  to  furnish  such  information  or  keep  the  book 
as  required  herein,  or  who  shall  knowingly  make  any  false  statements 
or  false  entries  in  such  book  as  to  any  qf  the  facts  aforesaid,  shall  be. 
guilty  of  a  misdemeanor,  and  on  conviction  shall  be  liable  to  a  fine  of 
fifty  dollars  for  each  offense :  And  provided  further.  That  nothing  in 
this  Act  shall  be  construed  as  imposing  any  restrictions  whatsoever 
upon  the  farmers  or  growers  of  leaf  tobacco  in  regard  to  the  sales 
of  their  leaf  tobacco.    (36  Stat.  110.) 

This  section  was  part  of  the  Payne-Aldrich  Tariff  Act  of  1909,  cited  above. 
R.  S.  I  3244,  subd.  6,  imposing  a  special  tax  on  dealers  in  leaf  tobacco,  as 
amended  by  Act  March  1,  1879,  c.  1^5,  |  14,  20  Stat.  343,  mentioned  in  this 
section,  was  as  follows: 

**Sixth.  Dealers  in  leaf-tobacco,  except  retail  dealers  in  leaf-tobacco,  as  here- 
inafter defined,  shall  pay  twenty-five  dollars.  Every  person  shall  be  regarded 
as  a  dealer  in  leaf-tobacco  whose  business  it  is,  for  himself  or  on  commission, 
to  seU,  or  offer  for  sale,  or  consign  for  sale  on  commission,  leaf-tobacco ;  and 
payment  of  a  special  tax  as  dealer  in  tobacco,  manufacturer  of  tobacco,  manu- 
facturer of  cigars,  or  any  other  special  tax,  shall  not  exempt  any  person  deal- 
ing in  leaf-tobacco  from  the  payment  of  the  special  tax  therefor  hereby  re- 
quired. But  no  farmer  or  planter,  nor  the  executor  or  administrator  of  such 
farmer  or  planter,  nor  the  guardian  of  any  minor,  shall  be  required  to  pay 
a  special  tax  as  a  dealer  in  leaf-tobacco,  for  selling  tobacco  produced  by  said 
farmer  or  planter,  or  by  said  executor,  administrator,  or  guardian,  or  received 
by  either  of  them  as  rents  from  tenants  who  have  produced  the  same  on  the 
land  of  said  farmer,  planter,  or  minor:  Provided,  That  nothing  in  this  section 
shall  be  construed  to  exempt  from  a  special  tax  any  farmer  or  planter  who, 
by  peddling  or  otherwise,  sells  leaf-tobacco  at  retail  directly  to  consumers, 
or  who  sells  or  assigns,  consigns,  transfers,  or  disposes  of,  to  persons  other 
than  those  who  have  paid  a  special  tax  as  leaf-dealers  or  manufacturers  of  to- 
bacco, snuff,  or  cigars,  or  to  persons  purchasing  leaf-tobacco  for  export. 

"No  sheriff  or  other  officer  acting  under  order  or  process  of  any  court  or 
magistrate,  nor  trustee,  or  other  fiduciary,  legally  acting  under  the  powers 
vested  in  him,  shall  be  liable  to  said  special  tax  as  a  dealer  or  retail  dealer  in 
selling  tobacco  under  such  authority.  And  no  purchaser  at  any  sale  by  such 
sheriff,  officer,  trustee,  or  fiduciary,  shall  be  held  liable  to  any  other  tax  or 
restriction  as  to  a  sale  of  tobacco  so  purchased  than  he  would  have  been  had 
such  purchaser  been  the  producer  thereof  on  his  own  land. 

"Dealers  in  leaf-tobacco  shsdl  sell  only  to  other  dealers  who  have  paid  a 
special  tax  as  such,  and  to  manufacturers  of  tobacco,  snuff,  or  cigars,  and  to 
such  persons  as  are  known  to  be  purchasers  of  leaf-tobacco  for  export:  Pro- 
vided, it  shall  be  lawful  for  any  licensed  manufacturer  of  cigars  to  purchase 
leaf-tobacco  of  any  licensed  dealer  or  other  licensed  manufacturer  in  quantities 
less  than  the  original  package,  for  use  in  his  own  manufactory  exclusively." 

Act  March  3,  1883,  c.  121,  22  Stat.  488,  also  mentioned  in  this  section  as 
amending  R.  S.  {  3244,  did  not  purport  in  terms  to  amend  that  section,  but 
section  2  thereof  made  the  following  provisions: 

"That  on  and  after  the  first  day  of  May,  eighteen  hundred  and  eighty-three, 
dealers  in  leaf  tobacco  shall  annually  pay  twelve  dollars;  *  *  Retail  deal- 
ers in  leaf  tobacco  shall  pay  two  hundred  and  fifty  dollars,  and  thirty  cents 
for  each  dollar  on  the  amount  of  their  monthly  sales  in  excess  of  the  rate  of 
^Ye  hundred  dollars  per  annum:  Provided,  That  farmers  and  producers  of  to- 
bacco may  sell  at  the  place  of  production  tobacco  of  their  own  growth  and 
raising  at  retail  directly  to  consumers,  to  an  amount  not  exceeding  one  hundred 
dollars  annually." 
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The  special  tax  provisions  were  repealed  by  the  McKinley  Tariff  Act  of 
Oct.  1,  1800,  c.  1244,  S  26.  post,  t  6177.  But  see  S§  5980b-5980iii,  6346a, 
post,  and  notes  thereunder. 

So  much  of  R.  S.  §  3244,  or  any  other  existing  law,  as  is  inconsistent  with 
this  act  was  repealed  by  this  section. 

R.  S.  §  3360,  as  amended  by  Act  March  1,  1879,  c.  125,  S  14,  also  mentioned 
in  this  section,  is  set  forth  ante,  f  6168. 

R.  S.  §  3359,  also  mentioned  in  this  section,  is  set  forth  ante,  |  6167. 

R.  S.  §  3391,  also  mentioned  in  this  section,  is  set  forth  post,  f  6201. 

Act  Aug.  27,  1894,  c.  349,  §  69,  repealed  by  this  section  so  far  as  inconsistent 
with  the  provisions  of  this  act,  is  set  forth,  ante,  i  6162. 

This  section  was  saved  from  repeal  by  a  proviso  of  the  Underwood  TariiE 
Act  of  Oct.  3,  1913,  c.  16,  §  IV,  S,  ante,  |  5316. 

Dealers  in  leaf  tobacco  were  required  to  Iceep  books,  by  R.  S.  %  3360,  ante,  i 
6168. 

Dealers  in  leaf  tobacco,  etc,  were  required  to  register,  by  Act  Oct  1,  1890, 
c.  1244,  §  26,  post,  §  6177. 

Dealers  in  leaf-tobacco  or  materials  used  in  manufacturing  tobacco  or  snuff 
were  required  to  render  a  statement  of  sales,  by  R.  S.  |  3359,  ante,  §  6167. 

Dealers  in  leaf-tobacco  or  materials  used  in  manufacturing  cigars  were  re- 
quired to  render  a  statement  of  .sales  by  R.  S.  %  3391,  post,  §  6201. 

See  notes  to  provisions  of  R.  S.  §  3244,  ante,  {  5971,  and  post,  S  6176. 

§  6176.  (R.  S.  §  3244.)     Dealers  in  leaf-tobacco;  dealers  in  to- 
bacco. 

Sixth  *  *  Every  person  shall  be  regarded  as  a  dealer  in  leaf  to- 
bacco, whose  business  it  is,  for. himself  or  on  commission,  to  sell,  or 
offer  for  sale,  or  consign  for  sale  on  commission,  leaf  tobacco  *  *. 
Eighth  *  *  Every  person,  whose  business  it  is,  to  sell  or  oflfer 
for  sale,  manufactured  tobacco,  snuff,  or  cigars,  shall  be  regarded  as 
a  dealer  in  tobacco    *    *. 

Act  July  20,  1868,  c.  186,  {  59,  15  Stat  150.  Act  June  6,  1872,  c.  315,  I 
31,  17  Stat  250. 

These  provisions  were  part  of  R.  S.  §  3244,  which  imposed  special  taxes  upon 
dealers  in  leaf-tobacco  and  dealers  in  tol>acco,  and  defined  such  dealers.  The 
part  of  the  section  imposing  such  taxes  was  repealed,  and  the  registration  of 
dealers  was  required,  by  the  McKinley  Tariff  Act  of  Oct.  1, 1890,  c  1244,  f  28, 
post,  §  6177.  The  part  of  the  section  imposing  special  taxes  upon  brewers, 
manufacturers  of  stills,  rectifiers,  and  liquor  dealers,  is  set  forth  ante,  |  5971. 
Retail  dealers  in  leaf-tobacco  were  defined  by  the  Payne-Aldrich  Tariff  Act 
of  Aug.  5,  1909,  c  6,  §  35,  ante,  |  6175,  a  provision  of  which  declared  that 
'*any  penson,  other  than  the  farmer  or  producer  of  leaf-tobacco,  who  sells  leaf- 
tobacco  to  manufacturers  of  tobacco,  snuff  or  cigars  shall  be  deemed  and  con- 
sidered, a  dealer  in  leaf -tobacco." 

Notes  of  Decisions 

See  notes  under  {  6371d(2),  post 

§  6177.  (Act  Oct.  1,  1890,  c.  1244,  §  26.)     Dealers  in  leaf-tobacco, 
manufacturers,  and  peddlers  to  register. 
On  and  after  the  first  day  of  May,  eighteen  hundred  and  ninety- 
one,  all  special  taxes  imposed  by  the  laws  now  in  force  upon  deal- 
ers in  leaf  tobacco,  retail  dealers  in  leaf  tobacco,  dealers  in  to- 
bacco,  [manufacturers  of  tobacco,  manufacturers  of  cigars,]  and 
peddlers  of  tobacco  are  hereby  repealed :    Every  such  dealer  in  leaf 
tobacco,  retail  dealer  in  leaf  tobacco,  manufacturer,  and  peddler  shall, 
however,  register  with  the  collector  of  the  district  his  name,  or  style, 
place  of  residence,  trade,  or  business,  and  the  place  where  such  trade 
or  business  is  to  be  carried  on,  the  same  as  though  the  tax  had  not 
been  repealed,  and  a  failure  to  register  as  herein  required  shall  sub- 
ject such  person  to  a  penalty  of  fifty  dollars.    (26  Stat.  618.) 
This  section  was  part  of  the  McKinley  Tariff  Act,  cited  above. 
This  section,  by  repealing  the  special  taxes  upon  dealers  and  retaU  dealers 
in  leaf-tobacco,  dealers  in  tobacco,  manufacturers  of  tobacco  and  cigars,  and 
peddlers,  superseded  the  provisions  relating  to  such  taxes  made  by  R.  S.  I 
8244,  subsecs.  6-11,  as  amended  by  Act  March  1,  1879,  c.  125,  |  14,  20  Stat 
843,  and  Act  March  8,  1883,  c  121,  §§  2,  3,  22  Stat.  488. 

Tobacco  manufacturers  were  defined  by  the  Wilson  Tariff  Act  of  Aug.  27f 
1894,  c  349,  i  69,  ante,  {  6162. 
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Dealers  in  leaf-tobacco,  and  dealers  in  tobacco  were  defined  by  provisions  of 
R.  S.  §  8244,  ante,  §  617a 

Provisions  defining  retail  dealers  in  leaf-tobacco  and  requiring  them  to  reg- 
ister were  made  by  Act  Ang.  5,  1909,  c.  6,  §  35,  ante,  f  6175. 

Peddlers  were  defined  by  a  provision  of  R.  S.  §  3244,  post,  §  6187. 

The  special  taxes  imposed  on  dealers  in  leaf-tobacco  by  Act  June  13,  1898, 
c.  448,  §  4,  30  Stat  450,  were  repealed  by  Act  April  12,  1902,  c.  500,  |  5, 
32  Stat.  97. 

The  special  taxes  imposed  on  dealers  in  leaf  tobacco,  by  Act  Oct  22,  1914, 
c.  331,  S  4,  38  Stat  752,  were  repealed  by  Act  Sept  8,  1916,  c.  463,  S  410, 
ante,  §  59801. 

The  words  in  brackets  are  superseded  by  Act  Oct.  22,  1914,  c.  331,  S  4, 
38  Stat  752»  and  by  Act  Sept  8,  1916,  c.  463,  $  408,  set  forth  ante,  t  5980J. 

§  6178.  (R.  S.  §  3369.)  Stamps,  how  prepared,  furnished,  and  sold. 
The  Commissioner  of  Internal  Revenue  shall  cause  to  be  prepared 
suitable  and  special  stamps  for  the  payment  of  the  tax  on  tobacco 
and  snuff,  which  shall  indicate  the  weight  and  class  of  the  article  on 
which  payment  is  to  be  made,  and  shall  be  affixed  and  canceled  in 
the  mode  prescribed  by  the  Commissioner  of  Internal  Revenue,  and 
stamps  when  used  on  any  wooden  package  shall  be  canceled  by  sink- 
ing a  portion  of  the  same  into  the  wood  with  a  steel  die,  and  also 
such  export-stamps  as  are  required  by  law.  Such  stamps  shall  be 
furnished  to  the  collectors  requiring  them,  and  each  collector  shall 
keep  at  all  times  a  supply  equal  in  amount  to  three  months'  sale 
thereof,  and  shall  sell  the  same  only  to  the  manufacturers  of  tobacco 
and  snufi  in  their  respective  districts  who  have  given  bonds  as  re- 
quired by  law,  and  to  owners  or  consignees  of  tobacco  or  snuff,  upon 
the  requisition  of  the  proper  custom-house  officer  having  the  custody 
of  such  tobacco  or  snuff ;  and  to  persons  required  by  law  to  affix  the 
same  to  tobacco  or  snuff  on  hand  on  t^e  first  day  of  January,  eigh- 
teen hundred  and  sixty-nine.  And  every  collector  shall  keep  an  ac- 
count of  the  number,  amount,  and  denominate  values  of  stamps  sold 
bv  him  to  each  manufacturer  or  other  person  aforesaid :  Provided, 
That  such  stamps  as  may  be  required  to  stamp  tobacco,  snuff,  or 
cigars,  sold  under  distraint  by  any  collector  of  internal  revenue,  or 
for  stamping  any  tobacco,  snuff,  or  cigars  which  may  have  been 
abandoned,  condemned,  or  forfeited,  and  sold  by  order  of  court  or 
of  any  Government  officer  for  the  benefit  of  the  United  States,  may, 
under  such  rules  and  regulations  as  the  Commissioner  of  Internal 
Revenue  shall  prescribe,  be  used  by  the  collector  making  such  sale, 
or  furnished  by  a  collector  to  a  United  States  marshal,  or  to  any 
other  Government  officer  making  such  sale  for  the  benefit  of  the 
United  States,  without  making  payment  for  said  stamps  so  used  or 
delivered;  and  any  revenue-collector  using  or  furnishing  stamps  in 
manner  as  aforesaid,  on  presenting  vouchers  satisfactory  to  the  Com- 
missioner of  Internal  Revenue,  shall  be  allowed  credit  for  the  same 
in  settling  his  stamp-account  with  the  Department:  And  provided 
further.  That  in  case  it  shall  appear  that  any  abandoned,  condemned, 
or  forfeited  tobacco,  snuff,  or  cigars,  when  offered  for  sale,  will  not 
bring  a  price  equal  to  the  tax  due  and  payable  thereon,  such  goods 
shall  not  be  sold  for  consumption  in  the  United  States;  and  upon 
application  made  to  the  Commissioner  of  Internal  Revenue,  he  is 
authorized  and  directed  to  order  the  destruction  of  such  tobacco, 
snuff,  or  cigars  by  the  officer  in  whose  custody  and  control  the  same 
may  be  at  the  time,  and  in  such  manner  and  under  such  regulations 
as  the  Commissioner  of  Internal  Revenue  may  prescribe. 

Act  JoTy  20,  1888,  c.  186,  §  67,  15  Stat.  155.  Act  June  6,  1872,  c.  815,  | 
31,  17  Stat.  253. 

Notes  of  Deoialona 
Purpose  of  saie^— Stamps  are  not  Meaning  of  term  "tax"  In  last  olause. 
sold  to  manufacturers  in  payment  of  —The  term  "tax,"  as  used  in  the  last 
tax,  but  for  the  purpose  of  being  used  clause  of  this  section,  does  not  include 
when  a  tax  becomes  payable.  Ameri-  import  duties,  and  cigarettes,  when 
can  Tobacco  Co.  T.  U.  S.  (1897)  32  forfeited,  may  be  sold  and  delivered 
Ct.  CL  207.  when  they  bring  enough  to  pay  the  in- 
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ternal  revenue  tax,  though  they  may  in  order  that  the  amount  due  the  in- 
not  bring  enough  to  pay  that  and  the  ternal  revenue  may  be  paid  from  the 
customs  duties.  U.  S.  v.  Fifty-Nine  proceeds.  U.  S.  v.  Fifty-Nine  Demi- 
Demijohns  Aguadiente  and  Four  Bar-  Johns  Aguadiente  and  Four  Barrels  of 
rels  of  Cigarettes  (D.  C.  1889)  39  Cigarettes  (D.  C.  1889)  39  Fed.  401, 
Fed.  401.  408. 

Affixing    stamps    to    forfeited    ofga-  Cited    without    definite    applicatioi, 

rettes-— Where    cigarettes    are    to    be  Robards  Tobacco  Co.  ▼.  Franks  (C.  C. 

sold  and  the  proceeds  paid  to  the  ^e-  1900)    103   Fed.   276,  affirmed    (1901) 

partment  of  customs,  the  internal  rev-  112  Fed.  784,  50  O.  C.  A.  527. 
enue  stamps  should  be  affixed  thereto 

§  6179.  (R.  S.  §  3370.)  Tobacco  manufactured  by  one  person  for 
another  or  on  shares;  stamps,  by  whom  affixed;  fraud  in  such 
cases. 

Whenever  tobacco  or  snuff  of  any  description  is  manufactured,  in 
whole  or  in  part,  upon  commission  or  shares,  or  the  material  from 
which  any  such  articles  are  made,  or  are  to  be  made,  is  furnished  by 
one  person  and  made  or  manufactured  by  another,  or  the  material  is 
furnished  or  sold  by  one  person  with  an  understanding  or  agreement 
with  another  that  the  manufactured  article  is  to  be  received  in  pay- 
ment therefor  or  for  any  part  thereof,  the  stamps  required  by  law 
shall  be  affixed  by  the  actual  maker  or  manufacturer  before  the 
article  passes  from  the  place  of  making  or  manufacturing.  And  in 
case  of  fraud  on  the  part  of  either  of  said  persons  in  respect  to  said 
manufacture,  or  of  any  collusion  on  their  part  with  intent  to  defraud 
the  revenue,  such  material  and  manufactured  articles  shall  be  for- 
feited to  the  United  States ;  and  each  party  to  such  fraud  or  collu- 
sion shall  be  deemed  guilty  of  a  misdemeanor,  and  be  fined  not  less 
than  one  hundred  dollars  nor  more  than  five  thousand  dollars,  and 
imprisoned  for  not  less  than  six  months  nor  more  than  three  years. 
Act  July  20,  1868,  c.  186,  §  75,  15  Stat  15a 

§  6180.  (R.  S.  §  3371,  as  amended,  Act  March  1,  1879,  c.  125,  §  14.) 
Estimated  tax  on  tobacco  sold  without  stamps ;  notice  of  as- 
sessment. 
Whenever  any  manufacturer  of  tobacco,  snuff,  or  cigars,  sells,  or 
removes  for  sale  or  consumption,  any  tobacco,  snuff,  or  cigars,  upon 
which  a  tax  is  required  to  be  paid  by  stamps,  without  the  use  of  the 
proper  stamps,  it  shall  be  the  duty  of  the  Commissioner  of  Internal 
Revenue,  within  a  period  of  not  more  than  two  years  after  such  sale 
or  removal,  upon  satisfactory  proof,  to  estimate  the  amount  of  tax 
which  has  been  omitted  to  be  paid,  and  to  make  an  assessment  there- 
for, and  certify  the  same  to  the  collector.  The  tax  so  assessed  shall 
be  in  addition  to  the  penalties  imposed  by  law  for  such  sale  or  re- 
moval :  Provided,  however.  That  no  such  assessment  shall  be  made 
until  and  after  notice  to  the  manufacturer  of  the  alleged  sale  and 
removal  to  show  cause  against  said  assessment;  and  the  Commis- 
sioner of  Internal  Revenue  shall,  upon  a  full  hearing  of  all  the  evi- 
dence, determine  what  assessment,  if  anv  should  be  made. 

Act  July  20,  1868.  c.  186,  §  60,  15  Stat.  152.  Act  June  6,  1872,  c  315, 1  31, 
17  Stat.  252.    Act  March  1,  1879,  c.  126,  §  14,  20  Stat.  346. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  "of  not  more  than  two  years  after  such  sale  or  removal,"  in 
place  of  the  words  "upon  such  information  as  he  can  obtain,"  the  words  "upon 
satisfactory  proof,"  and  by  adding,  at  the  end  of  the  section  as  originally  eo* 
acted,  the  proviso,  as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  |  H 
cited  above. 

A  more  comprehensive  provision  extending  the  right  to  estimate  the  tax 
on  all  articles  required  to  be  stamped  which  are  sold  without  stamps  was 
made  by  the  Wilson  TarifiT  Act  of  Aug.  27,  1894,  c.  349,  {  47,  post,  S  634& 

Notes  of  Deoiaiona 

See  notes  under  {  6174,  ante.  cigarettes   for  internal    revenne  dolTi 

Assessment   of   tax    on   clgarettes.r-      and  imposes  a  stamp  tax  of  54  cents 

Section  6204,  post,  classifies  cigars  and      per   thousand   on   cigarettes  weights 
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not   more   than   three   pounds   to    the  thousand  and  sold  by  him  at  wholesale 

thousand,  and  the  wholesale  value  or  with  cigarettes  of  other  manufacture 

price  of  which  is  not  more  than  $2  per  for  more  than  such  price  did  not  make 

thousand,  including  the  tax,  and,  if  the  the  "wholesale  price  or  value"  of  in- 

value  exceeds  such  sum,  then  they  are  testate's  cigarettes  more  than  $2  per 

required  to  carry  a  tax  of  $1.08  per  thousand,  and  hence  he  was  not  subject 

thousand.     Held   that,  where  intestate  to   an   assessment   prescribed   by    this 

manufactured  cigarettes  and  sold  them  section  for  insufficient  stamping.     Ep- 

at  wholesale  at  his  storeroom  to  any  remiam  v.  Ward  (O.  C.  1909)  169  Fed. 

one    who    might   apply    in    reasonable  ^1* 

wholesale  quantities  at  $2  per  thou-  Cited    without    definite    applfeation, 

sand,  the  fact  that  the  larger  part  of  Bobards  Tobacco  Co.  v.  Franks  (C.  G. 

the    cigarettes    manufactured    by    him  1900)  103  Fed.  276,  affirmed  (1901)  112 

were  purchased  by  his  son  at  $2  per  Fed.  784,  60  G.  O.  A.  627. 

§  6181.  <R.  S.  §  3372.)  Removing  unlawfully,  selling  without 
stamps,  or  payment  of  tax,  or  giving  bond,  making  false  en- 
tries, etc. 
Every  manufacturer  of  tobacco  or  snuff  who  removes,  otherwise 
than  as  provided  by  law,  or  sells,  without  the  proper  stamps  denoting 
the  tax  thereon,  [or  without  having  paid  the  special  tax,]  or  given  bond 
as  required  by  law,  any  tobacco  or  snuff,  or  who  makes  false  and 
fraudulent  entries  of  manufactures  or  sales  of  tobacco  or  snuff,  or 
makes  false  or  fraudulent  entries  of  the  purchase  or  sales  of  leaf- 
tobacco,  tobacco-stems,  or  other  material,  or  who  affixes  any  false, 
forged,  fraudulent,  spurious,  or  counterfeit  stamp,  or  imitation  of  any 
stamp,  required  by  law,  or  any  stamp  required  by  law  which  has  been 
previously  used,  to  any  box  or  package  containing  any  tobacco  or 
snuff,  shall,  in  addition  to  the  penalties  elsewhere  provided  by  law 
for  such  offenses,  forfeit  to  the  United  States  all  the  raw  material 
and  manufactured  or  partly  manufactured  tobacco  and  snuff,  and  all 
machinery,  tools,  implements,  apparatus,  fixtures,  boxes,  and  bar- 
rels, and  all  other  materials  which  may  be  found  in  his  possession,  in 
his  manufactory,  or  elsewhere. 

Act  July  20,  1868,  c.  186,  §  69,  15  Stat.  156.  Act  June  6,  1872,  c  315,  § 
31,  17  Stat  253. 

The  words  of  this  section,  "or  without  having  paid  the  special  tax,"  in- 
closed in  brackets,  were  superseded  by  the  repeal  of  special  taxes  upon  to- 
bacco manufacturers  by  the  McKinley  Tariff  Act  of  Oct.  1,  1890,  c.  1244, 
§  26,  ante,  |  6177.  They  are  revived,  however,  by  Act  Oct.  22,  1^14,  c 
331,  §  4,  38  Stat.  752,  and  Act  Sept.  8,  1916,  c  463,  §  408,  set  forth  ante, 
S  6980J,  again  imposing  a  special  tax. 

Notes  of  Deeisions 

Effect  as  requiring  atamp  to  be  affix-  Tobacco  Co.  (1901)  112  Fed.  784,  60  O. 

•d  and  canceled.^In  view  of  this  and  C.  A.  527. 

sections  6163  and  6170,  ante,  a  manu-  Cited    witliout    definite    application, 

factnrer  desiring  to  put  his  product  into  XJ.    S.    v.    Two    Hundred    Barrels    of 

a  salable  or  removable  or  consumable  Whisky  (1877)  95  U.  S.  571,  576,  24 

condition    must    affix    and    cancel    the  L.  Ed.  491;    Snyder  v.  U.  S.  (1884)  5 

proper    stamps.     Franks    v.    Robards  Sup.  Gt  118,  112  U.  S.  216,  28  Lb  Ed. 

697. 

§  6182.  (R.  S.  §  3373.)  Absence  of  stamp  to  be  evidence  of  non* 
payment. 
The  absence  of  the  proper  stamp  on  any  package  of  manufactured 
tobacco  or  snuff  shall  be  notice  to  all  persons  that  the  tax  has  not 
been  paid  thereon,  and  shall  be  prima-facie  evidence  of  the  non-pay- 
ment thereof.  And  such  tobacco  or  snuff  shall  be  forfeited  to  the 
United  States. 

Act  July  20,  1868,  c  186,  S  70,  15  Stat.  156. 

Notes  of  Deoisions 

Forfelturei^Unstamped  packages  of      section.    In  re  Quantity  of  Tobacco  (D. 
tobacco  and  cigarettes,  found  in  a  to-      C.  1871)  Fed.  Gas.  No.  11,500. 
bacco  store,  are  forfeited  under  this         Having  on  hand  unstamped  packages 
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of  tobacco  for  the  purpose  of  being  Cited     witlieat    delinitt    applicatioa, 

sold  without  payment  of  tax  is  good  IT.  S.  t.  Green  (D.  O.  1905)  137  Fed. 

ground  for  forfeiting  the  entire  estab-  179. 
lishment.    Id. 

§  6183.  (R.  S.  §  3374.)  Removing,  except  in  proper  packages,  or 
without  stamp ;  selling  tmlawf uUy,  etc. 
Every  person  who  removes  from  any  manufactory,  or  from  any 
place  where  tobacco  or  snuff  is  made,  any  manufactured  tobacco  or 
snuff  without  the  same  being  put  up  in  proper  packages,  or  without 
the  proper  stamp  for  the  amount  of  tax  thereon  being  affixed  and 
canceled,  as  required  by  law;  or,  if  the  same  be  intended  for  export, 
without  the  proper  export-stamp  being  affixed;  .or  who  uses,  sells, 
or  offers  for  sale,  or  has  in  possession,  except  in  the  manufactory,  or 
while  in  transfer  under  bond  or  a  collector's  permit,  from  any  manu- 
factory, store,  or  warehouse,  to  a  vessel  for  exportation  to  a  foreign 
country,  any  manufactured  tobacco  or  snuff,  without  proper  stamps 
for  the  amount  of  tax  thereon  being  affixed  and  canceled;  or  who 
sells,  or  offers  for  sale,  for  consumption  in  the  United  States,  or  uses, 
or  has  in  possession,  except  in  the  manufactory,  or  while  in  transfer 
under  bond  or  a  collector's  permit,  from  any  manufactory,  store,  or 
warehouse,  to  a  vessel  for  exportation  to  a  foreign  country,  any  man- 
ufactured tobacco  or  snuff  on  which  only  the  stamp  marking  the  same 
for  export  has  been  affixed,  shall  for  each  such  offense,  respectively, 
be  fined  not  less  than  one  thousand  dollars  nor  more  than  five  thou- 
sand dollars,  and  be  imprisoned  not  less  than  six  months  nor  more 
than  two  years. 

Act  July  20,  1868,  c  186,  §  71,  15  Stat  156.    Act  June  6,  1872,  c.  815,  f  31, 
17  Stat.  253. 

Notes  of  Deeisioiui 

Possession  of  unstamped  manufactur-  or  whether  a  tax  had  been  paid  on  it  or 

ed  tobaooo.^A  person  is  liable  for  hay-  not.    U.  a  t.  Keyes  (G.  G.  1882)  10 

ing  in  his  possession  unstamped  manu-  Fed.  876. 

factured  tobacco,  whether  the  same  is  Cited    without    definite    applleatlon, 

refuse  or  not,  or  whether  it  was  pur-  U.  S.  y.  Green  (D.  G.  1906)  137  Fed. 

chased  to  be  remanufactured  into  snuff,  179. 

§  6184.  (R.  S.  §  3375.)  Affixing  false  stamps  or  stamps  twice  used. 
Every  person  who  affixes  to  any  package  containing  tobacco  or 
snuff,  any  false,  forged,  fraudulent,  spurious,  or  counterfeit  stamp,  or 
a  stamp  which  has  been  before  used,  shall  be  deemed  guilty  of  a 
felony,  and  shall  be  fined  not  less  than  one  thousand  dollars  nor  more 
than  five  thousand  dollars,  and  imprisoned  not  less  than  two  years 
nor  more  than  five  years. 

Act  July  20,  1868,  c  186.  §  71,  15  Stat  166. 

Cited    without    definite    application,      C.  C.  A.  613;   Grier  t.  Tucker  (a  OL 
Tucker  t.  Grier  (1908)  160  Fed.  611,  87      1907)  150  Fed.  658. 

§  6185.  (R.  S.  §  3376.)  Stamped  portion  of  emptied  packages  to 
be  destroyed;  buying,  selling,  or  using  the  same. 
Whenever  any  stamped  box,  bag,  vessel,  wrapper,  or  envelope  of 
any  kind,  containing  tobacco  or  snuff,  is  emptied,  the  stamp  or  stamps 
thereon  shall  be  destroyed  by  the  person  in  whose  hands  the  same 
may  be.  And  every  person  who  willfully  neglects  or  refuses  so  to 
do  shall,  for  each  such  offense,  be  fined  fifty  dollars,  and  imprisoned 
not  less  than  ten  days  nor  more  than  six  months.  And  every  person 
who  sells  or  gives  away,  or  who  buys  or  accepts  from  another  any 
such  empty  stamped  box,  bag,  vessel,  wrapper,  or  envelope  of  any 
kind,  or  the  stamp  or  stamps  taken  from  any  such  empty  box,  bag, 
vessel,  wrapper,  or  envelope  of  any  kind,  shall,  for  each  such  offense, 
be  fined  one  hundred  dollars  and  imprisoned  for  not  less  than  twenty 
days,  and  not  more  than  one  year.  And  every  manufacturer  or  other 
person  who  puts  tobacco  or  snuff  into  any  such  box,  bag,  vessel, 
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wrapper,  or  envelope,  the  same  having  been  either  emptied  or  par- 
tially emptied,  or  who  has  in  his  possession,  or  affixes  to  any  box  or 
other  package,  any  stamp  which  has  been  previously  used,  or  who 
sells,  or  offers  for  sale,  any  box  or  other  package  of  tobacco,  snuff, 
or  cigars,  having  affixed  thereto  any  fraudulent,  spurious,  imitation, 
or  counterfeit  stamp,  or  stamp  that  has  been  previously  used,  or  sells 
from  any  such  fraudulently  stamped  box  or  package,  or  has  in  his 
possession  any  box  or  package  as  aforesaid,  knowing  the  same  to  be 
fraudulently  stamped,  shall,  for  each  such  offense,  be  fined  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  and 
imprisoned  for  not  less  than  one  year  nor  more  than  three  years. 

Act  July  20,  1868,  c.  186,  §  72,  16  Stot  156.    Act  June  6,  1872,  c.  315,  S 
31.  17  SUt.  253. 

Notes  of  Deoisions 
Possession  of  parts  of  used  stamps^  were  sold,  as  required  by  Act  July  20, 
The  possession  of  parts  of  internal  1868,  §  72,  will  forfeit  the  whole  es- 
revenue  stamps,  which  had  been  pre-  tablishment.  In  re  Quantity  of  Tobac- 
Tiously  used  upon  snuflP  jars,  does  not  co  (D.  C.  1871)  Fed.  Gas.  No.  11,500. 
constitute  an  offense  within  the  terms    . 

of  this  section  relating  to  the  fraudu-  indiotment^— Under  Act  Oct  1,  1^90, 

lent  possession  of  canceled  stamps,  al-  §  39,  and  under  this  section,  and  indict- 
though  the  facts  indicated  a  fraudulent  ment  for  possessing  an  opium  tin  bear- 
purpose  upon  the  part  of  the  defend-  ing  an  undestroyed  revenue  stamp  held 
ant.  U.  S.  T.  Loup  (0.  C.  1880)  1  Fed.  insufficient  U.  S.v.  Don  Kee  (D.  0. 
696,  698.  1911)   192  Fed.  733. 

Rellliino  opium   tin— Kefilling  of  an  .  t?  T^^^^^i^v^  "°^*'''  ^!^  ^?.*-  V  ^®^' 

opium  tin  bearing  a  revenue  stamp  held  '  ^',l^'J!5"i°4Z«''^«f^^^ 

an  indictable  offense  under  Act  Oct  1,  "  unefiPaced  revenue  stamp,  held  m- 

1890,  §  39,  and  this  section.    U.  S.  v!  8«fficif«t  for  failing  to  state  the  time 

Don  Kee  (D.  C.  1911)  192  Fed.  733.  and  pUce  when  and  where  the  tin  was 

'  refilled.    Id. 

ForfelturOw— The    intention     on    the 

part  of  those  in  charge  of  a  tobacco  Cited    without    doflnlto    application, 

store  to  violate  the  law  in  relation  to  Ripper  v.  U.  S.  (1910)  178  Fed.  24.  101 

the  goods  that  were  taxable  by  not  can-  C.  C.  A.  152,  rehearing  denied  (1910) 

celing   the    stamps    on    packages    that  179  Fed.  497, 103  C.  C.  A.  478. 

§  6186.  (R,  S.  §  3377,  as  amended,  Act  March  1,  1879,  c.  125,  §  14.) 
Imported  tobacco  and  snuff. 
All  manufactured  tobacco  and  snuff  (not  including  cigars)  import- 
ed from  foreign  countries  shall,  in  addition  to  the  import  duties  im- 
posed on  the  same,  pay  the  tax  imposed  by  law  on  like  kinds  of  to- 
bacco and  snuff  manufactured  in  the  United  States,  and  have  the 
same  stamps  respectively  affixed.  Such  stamps  shall  be  affixed  and 
canceled  on  all  such  articles  so  imported  by  the  owner  or  importer 
thereof,  while  they  are, in  the  custody  of  the  proper  custom-house  of- 
ficers, and  such  articles  shall  not  pass  out  of  the  custody  of  said  of- 
ficers until  the  stamps  have  been  affixed  and  canceled.  Such  tobacco 
and  snuff  shall  be  put  up  in  packages,  as  prescribed  by  law  for  like 
articles  manufactured  in  the  United  States  before  the  stamps  are  af- 
fixed ;  and  the  owner  or  importer  shall  be  liable  to  all  the  penal  pro- 
visions prescribed  for  manufactures  of  tobacco  and  snuff  manufac- 
tured in  the  United  States.  Whenever  it  is  necessary  to  take  any 
such  articles,  so  imported,  to  any  place  for  the  purpose  of  repacking, 
affixing,  and  canceling  such  stamps,  other  than  the  public  stores  of 
the  United  States,  the  collector  of  customs  of  the  port  where  they 
are  entered  shall  designate  a  bonded  warehouse  to  which  they  shall 
be  taken,  under  the  control  of  such  customs  officer  as  he  may  direct. 
And  every  officer  of  customs  who  permits  any  such  articles  to  pass 
out  of  his  custody  or  control  without  compliance  by  the  owner  or 
importer  thereof  with  the  provisions  of  this  section  relating  thereto, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  not  less 
than  one  thousand  dollars  nor  more  than  five  thousand  dollars,  and 
imprisoned  not  less  than  six  months  nor  more  than  three  years.  Pro- 
vided, That  scraps,  cuttings,  and  clippings  of  tobacco  imported  from 
6  U.S.CoMP.'16--451  (7201) 
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any  foreign  country  may,  after  the  proper  customs  duty  has  been 
paid  thereon,  be  withdrawn  in  bulk  without  the  payment  of  the  in- 
ternal-revenue tax,  and  transferred  as  material  directly  to  the  factory 
of  a  manufacturer  of  tobacco  or  snuff,  or  of  a  cigar-manufacturer,  un- 
der such  restrictions  and  regulations  as  shall  be  prescribed  by  the 
Commissioner  of  Internal  Revenue  and  approved  by  the  Secretary  of 
the  Treasury. 

Act  July  20,  1868,  c  186,  §  77,  16  Stat  168.  Act  March  1,  1879,  c  125, 
§  14,  20  Stat.  346. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding, 
at  the  end  of  the  section  as  ori^nally  enacted,  the  proyiso  as  set  forth  here, 
by  Act  March  1,  1879,  c  125,  f  14,  cited  above. 

Cited    without    definite    applloatlon,      ente  and  Foot  Barrels  of  Cigarettes  (D. 
U.  S.  T.  Fifty-Nine  Demijohns  Aguadi-       O.  1889)  39  Fed.  401,  402. 

(R.  S.  §§  3378-3380.    Temporary.) 

R.  S.  I  3378,  provided  for  inventories  of  tobacco  and  snuff  on  hand  before 
July  20,  1868.  R.  S.  §  3379,  provided  for  refunding  the  tax  previously  paid 
on  tobacco,  snuff,  and  cigars  manufactured  between  July  20,  1868,  and  April 
10,  1869.  R.  S.  S  3380,  imposed  a' penalty  for  selling  tobacco  as  made  and 
tax  paid  l>efore  July  20,  1868.  These  sections  are  omitted,  as  temporary 
merely. 

§  6187.  (R.  S.  §  3244.  as  amended  by  Act  Sept.  7,  1916,  c.  453.) 
Peddlers  of  tobacco. 
Eleventh.  *  *  Any  person  who  sells  or  offers  to  sell  and  de- 
liver manufactured  tobacco,  snuff,  or  cigars,  traveling  from  place  to 
place,  in  the  town  or  through  the  country,  shall  be  regarded  as  a 
peddler  of  tobacco :  *  *  Provided,  That  manufacturers  of,  job- 
bers and  wholesale  dealers  in,  manufactured  tobacco,  snuff,  cigars, 
and  cigarettes,  and  the  agents  or  salesmen  of  such  manufacturers, 
jobbers,  and  wholesale  dealers,  traveling  from  place  to  place,  in 
the  town  or  through  the  country,  and  selling  and  delivering  or  of- 
fering to  sell,  and  deliver  such  products  only  to  dealers,  shall  not 
be  construed  to  be  peddlers.    (39  Stat.  740.) 

Act  June  6,  1872,  c.  315,  §  31,  17  Stat.  251.  Act  Sept  7,  1916,  c  458, 
30  Stat.  740. 

This  provision  was  part  of  R.  S.  |  3244,  other  provisions  of  which  imposed 
special  taxes  on  peddlers  of  tobacco.  The  part  of  the  section  imposing  such 
taxes  was  repealed,  and  the  registration  of  peddlers  was  required,  by  the 
McKinley  Tariff  Act  of  Oct  1,  1890,  c.  1244,  §  26.  ante,  S  6177.  Other 
provisions  of  the  section,  imposing  taxes  upon  brewers,  etc,  are  set  forth 
ante,  §  6971. 

§  6188.  (R.  S.  §  3381,  as  amended,  Act  Oct..  1,  1890,  c.  1244,  §  28.) 
Peddlers  of  tobacco;  notice  of  business. 
Every  peddler  of  tobacco,  before  commencing,  or,  if  he  has  already 
commenced,  before  continuing  to  peddle  tobacco,  shall  furnish  to  the 
collector  of  his  district  a  statement  accurately  setting  forth  the  place 
of  his. residence,  and,  if  in  a  city  the  street  and  number  of  the  street 
where  he  resides,  the  State  or  States  through  which  he  proposes  to 
travel ;  also  whether  he  proposes  to  sell  his  own  manufactures  or  the 
manufactures  of  others,  and,  if  he  sells  for  other  parties,  the  person 
for  whom  he  sells.  He  shall  also  give  a  bond  in  the  sum  of  five  hun- 
dred dollars,  to  be  approved  by  the  collector  of  the  district,  condi- 
tioned that  he  shall  not  engage  in  any  attempt,  by  himself  or  by  col- 
lusion with  others,  to  defraud  the  Government  of  any  tax  on  tobacco, 
snuff,  or  cigars ;  that  he  shall  neither  sell  nor  offer  for  sale  any  to- 
bacco, snuff,  or  cigars,  except  in  original  and  full  packages,  as  the 
law  requires  the  same  to  be  put  up  and  prepared  by  the  manufacturer 
for  sale,  or  for  removal  for  sale  or  consumption,  and  except  such  pack- 
ages of  tobacco,  snuff,  and  cigars  as  bear  the  manufacturer's  label  or 
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caution  notice,  and  his  legal  marks  and  brands,  and  genuine  internal- 
revenue  stamps  which  have  never  before  been  used. 

Act  June  6,  1872,  c.  315,  g  31,  17  Stat.  251.  Act  Oct  1,  1890,  c.  1244,  | 
28,  26  Stat.  618. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  after  the  words  "the  State  or  States  through  which  he  proposes  to 
travel,"  the  words  **the  mode  of  travel,  whether  on  foot,  with  one,  two,  or 
more  horses,  mules,  or  other  animals,  or  by  public  conveyance,"  and  by  chang- 
ing the  words  '*He  shall  also  give  a  bond  in  the  sum  of  two  thousand  dollars," 
to  the  words  "He  shall  also  give  a  bond  in  the  sum  of  five  hundred  dollars," 
as  set  forth  here,  by  the  McKinley  Tarifle  Act  of  Oct  1,  1890,  c  1244,  § 
28,  cited  above. 

The  manufacturer's  label  or  caution  notice  referred  to  here  was  prescribed 
by  B.  S.  {  3364,  and  Act  March  3,  1883,  c.  121,  (  5,  ante,  §|  6171,  6172. 

Cited  without  definite  application, 
Guckenheimer  y.  SeUerg  (C.  0. 1897)  81 
Fed.  997,  99a 

§  6189.  (R.  S.  §  3382.)  Peddlers  of  tobacco  traveling  with  wagon. 
Every  peddler  of  tobacco,  snuff,  or  cigars,  traveling  with  a  wagon, 
shall  affix  and  keep  on  the  same,  in  a  conspicuous  place,  a  sign, 
painted  in  oil-colors,  or  gilded,  giving  his  full  name,  business,  and 
collection-district. 

Act  June  6,  1872,  <*.  815,  §  31,  17  Stat  251. 

Cited  without  definite  application, 
U.  S.  T.  Loup  (C.  O.  1880)  1  Fed.  696. 

§  6190.  (R.  S.  §  3383,  as  amended.  Act  March  1,  1879,  c.  125,  §  15, 
and  Act  Oct.  1,  1890,  c.  1244,  §  29.)  Peddler  to  obtain  and  ex- 
hibit certificate,  etc. 
Every  peddler  of  tobacco  shall  obtain  a  certificate  from  the  col- 
lector of  his  collection  district,  who  is  hereby  authorized  and  directed 
to  issue  the  same,  giving  the  name  of  the  peddler,  his  residence,  and 
the  fact  of  his  having  filed  the  required  bond ;  and  shall  on  demand 
of  any  officer  of  internal  revenue  produce  and  exhibit  his  certificate. 
And  whenever  any  peddler  refuses  to  exhibit  his  certificate,  as  afore- 
said, on  demand  of  any  officer  of  internal  revenue,  said  officer  may 
seize  the  horse  or  mule,  wagon,  and  contents,  or  pack,  bundle,  or  ^ 
basket,  of  any  person  so  refusing;  and  the  collector  of  the  district 
in  which  the  seizure  occurs  may,  on  ten  days'  notice,  published  in 
any  newspaper  in  the  district,  or  served  personally  on  the  peddler, 
or  at  his  dwelling  house,  require  such  peddler  to  show  cause,  if  any 
he  has,  why  the  horses  or  mules,  wagons,  and  contents,  pack,  bundle, 
or  basket  so  seized  shall  not  be  forfeited.  In  case  no  sufficient  cause 
is  shown,  proceedings  for  the  forfeiture  of  the  property  seized  shall 
be  taken  under  the  general  pro^^sions  of  the  internal-revenue  laws 
relating  to  forfeitures.  Any  internal-revenue  agent  may  demand  pro- 
duction of  and  inspect  the  collector's  certificate  for  peddlers,  and  re- 
fusal or  failure  to  produce  the  same,  when  so  demanded,  shall  sub- 
ject the  party  guilty  thereof  to  a  fine  of  not  more  than  five  hundred 
dollars  and  to  imprisonment  for  not  more  than  twelve  months. 

Act  June  6,  1872,  c.  315,  §  31.  17  Stat.  252.  Act  Dec.  24,  1872,  c.  13,  §| 
1,  6,  17  Stat  401,  403.  Act  March  1,  1879,  c.  125,  §  15,  20  Stat  346.  Act 
Oct.  1,  1890,  c.  1244,  J  29,  26  Stat  618. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  "produce  and  exhibit  said  certificate,"  the  words  *'and  his 
special-tax  stamp,"  and  by  inserting,  after  the  words  "refuses  to  exhibit,"  in 
place  of  the  words  "his  special  stamp,"  the  words  "his  special-tax  stamp  and 
certificate,  or  either  of  them,"  and  by  adding,  at  the  end  of  the  section  as 
originally  enacted,  the  words  "Any  internal-revenue  agent  may  demand  pro- 
duction of  and  inspect  the  peddler's  special-tax  stamp  and  the  collector's  cer- 
tificate for  peddlers;  and  refusal  or  failure  to  produce  the  same,  or  either  of 
them,  when  so  demanded,  shall  subject  the  party  guilty  thereof  to  a  fine  of 
not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars,  and  to  imprison- 
ment for  not  less  than  thirty  days  nor  more  than  twelve  months,"  by  Act 
March  1,  1879,  c  126,  {  15,  cited  above. 
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It  was  further  amended  by  striking  oat,  after  the  words  "his  residence," 
the  words  "thft  class  of  his.  special-tax  stamp,"  and  by  inserting,  after  the 
words  "produce  and  exhibit,  in  place  of  the  words  "said  certificate  and  his 
special-tax  stamp,  and  unless  he  shall  do  so,  may  be  deemed  not  to  have 
paid  the  special  tax,  nor  otherwise  to  have  complied  with  the  law,"  the  words 
"his  certificate,"  and  by  inserting,  after  the  words  "any  peddler  refuses  to 
exhibit,"  in  place  of  the  words  "his  special-tax  stamp  and  certificate  or  either 
of  them,"  the  words  "his  certificate,*'  and  by  changing  the  provisions  added 
at  the  end  of  the  section  by  Act  March  1,  1879,  c.  125,  §  15,  as  given  above, 
to  read  as  set  forth  here,  by  Act  Oct.  1,  1890,  c.  1244,  §  29,  cited  above. 

Special  taxes  on  peddlers,  were  abolished  by  the  McKinley  Tariff  Act  of 
Oct  1,  1890,  c  1244,  S  ^6,  ante,  §  6177. 

Kotes  of  Deoisloiu 

Peddiersw— Liability  of  a  peddler  for  before  the  tax  was  assessed,  and  refus- 

carrying.  on  business  without  payment  ed  to  pay  it.     U.  S.  v.  Pressy   (D.  C 

of  the  special  tax  after  application  for  1869)  Fed.  Gas.  No.  16,086. 
a  license,   where  he'  stopped  business 

§  6191.  (R.  S.  §  3384,  as  amended,  Act  March  1,  1879,  c.  125,  §  15.) 
Peddling  tobacco  unlawfully;  penalty. 
Every  person  who  is  found  peddling  tobacco,  snuff,  or  cigars,  with- 
out having  given  the  bond,  or  without  having  previously  obtained  the 
collector's  certificate  as  herein  provided,  or  who  sells  tobacco,  snuff, 
or  cigars  otherwise  than  in  original  and  full  packages  as  put  up  by 
the  manufacturer ;  or  who  has  in  his  possession  any  internal-revenue 
stamp  which  has  been  removed  from  any  box  or  other  package  of 
tobaccp,  snuff,  or  cigars,  or  any  empty  or  partially  emptied  box  or 
other  package  which  has  been  used  for  tobacco,  snuff,  or  cigars,  the 
stamp  or  stamps  on  which  have  not  been  destroyed ;  or  who  fails  to 
have  affixed  to  his  wagon,  in  a  conspicuous  place,  a  sign,  painted  in ' 
oil-colors,  or  gilded,  giving  his  full  name,  business,  and  collection- 
district,  shall,  for  each  such  offense,  be  fined  not  less  than  one  hun- 
dred dollars  nor  more  than  five  hundred  dollars,  or  imprisoned  not 
less  than  six  months  nor  more  than  one  year,  or  both,'  at  the  discre- 
tion of  the  court.  And  any  collector  or  deputy  collector  finding  such 
peddler  in  the  act  of  offending  as  to  either  of  the  offenses  mentioned 
in  this  section,  may  seize  the  horse  or  horses,  mule  or  mules,  wagon 
and  contents,  or  pack,  bundle,  or  basket,  of  any  such  person ;  and 
the  collector  shall  thereupon  proceed  upon  such  seizure  as  provided 
in  section  thirty-three  hundred  and  eighty-three. 

Act  June  6,  1872,  c  815,  §  31,  17  Stat  252.  Act  March  1,  1879,  c  125, 
§  15,  20  Stat  346. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding, 
at  the  end  of  the  section  as  originally  enacted,  the  provisions  beginning  with 
the  words  "And  any  collector  or  deputy  collector  finding  such  peddler,"  ss 
set  forth  here,  by  Act  March  1,  1879,  c  125,  §  15,  cited  above. 

§  6192.  (R.  S.  §  3385,  as  amended  by  Act  June  9,  1880,  c.  161,  §  1, 
Act  Aug.  8,  1882,  c.  468,  and  Act  Jan.  13,  1883,  c.  24.)  Ex- 
portation of  manufactured  tobacco,  etc. 

Manufactured  tobacco,  snuff,  and  cigars  intended  for  immediate 
exportation  may,  after  being  properly  inspected,  marked,  and 
branded,  be  removed  from  the  manufactory  in  bond  without  having 
affixed  thereto  the  stamps  indicating  the  payment  of  the  tax  there- 
on. The  removal  of  such  tobacco,  snuflF,  and  cigars  from  the  manu- 
factory shall  be  made  under  such  regulations,  and  after  making  such 
entries,  and  executing  and  filing  with  the  collector  of  the  district 
from  which  the  removal  is  to  be  made  such  bonds  and  bills  of  lading, 
and  giving  such  other  additional  security  as  may  be  prescribed  by 
the  Commissioner  of  Internal  Revenue  and  approved  by  the  Secre- 
tary of  the  Treasury.  There  shall  be  affixed  to  each  package  of  to- 
bacco, snuff,  and  cigars  intended  for  immediate  export,  before  it  is 
removed  from  the  manufactory,  an  engraved  stamp  indicative  of  such 
intention.  Such  stamps  shall  be  provided  and  furnished  to  the  several 
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collectors  as  in  the  case  of  other  stamps,  and  they  shall  account  for 
the  use  of  the  same.  When  the  manufacturer  has  made  the  proper 
entries,  filed  the  bonds,  and  otherwise  complied  with  the  require- 
ments of  law  and  the  regulations  as  herein  provided,  the  collector 
shall  issue  to  him  a  permit  for  tl\e  removal,  accurately  describing  the 
tobacco,  snuff,  and  cigars,  to  be  shipped,  the  number  and  kinds  of 
packages,  the  number  of  pounds,  the  marks  and  brands,  the  State 
and  collection  district  from  which  the  same  are  shipped,  the  number 
of  the  hianufactory  and  the  manufacturer's  name,  the  port  from  which 
the  said  tobacco,  snuff,  and  cigars  are  to  be  exported,  and  the  route 
or  routes  over  which  the  same  are  to  be  sent  to  the  port  of  shipment. 
Upon  the  presentation  to  the  collector  of  internal  revenue  of  a  de- 
tailed report  from  the  inspectors  of  customs,  and  a  certificate  of  the 
collector  of  customs  at  the  port  from  which  the  goods  are  to  be  ex- 
ported that  the  goods  removed  from  the  manufactory  under  bond 
and  described  in  the  permit  of  the  collector  of  internal  revenue  have 
been  received  by  the  said  collector  of  customs,  and  that  the  said  goods 
were  duly  laden  on  board  of  a  foreign-bound  vessel,  naming  the 
vessel,  and  that  the  said  merchandise  was  entered  on  the  outward 
manifest  of  said  vessel,  and  that  the  said  vessel  and  cargo  were  duly 
cleared  from  said  port,  and  on  the  payment  of  the  tax  or  deficiency,  if 
any,  the  bonds,  which  have  been  given  or  shall  hereafter  be  required 
to  be  gfiven  under  the  provisions  of  this  section  shall  be  canceled. 
But  when  the  goods  are  exported  to  an  adjacent  foreign  territory,  by 
vessel  or  otherwise,  said  bonds  shall  be  canceled  upon  such  proofs  of 
exportation  as  may  be  prescribed  by  the  commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury. 

Every  person  who,  with  the  intent  to  defraud  the  revenue  laws  of 
the  United  States,  relands  or  causes  to  be  relanded  within  the  juris- 
diction of  the  United  States  any  manufactured  tobacco,  snuff,  or 
cigars  which  have  been  shipped  for  exportation  under  the  provisions 
of  this  act,  without  properly  entering  such  tobacco,  snuff,  or  cigars  at 
the  custom-house,  and  paying  the  proper  customs  and  internal-rev- 
enue tax  thereon,  or  who  receives  such  relanded  tobacco,  snuff,  or 
cigars,  and  every  person  who  aids  or  abets  in  such  relanding  or  re- 
ceiving such  tobacco,  snuff  or  cigars,  shall,  on  conviction,  be  fined 
not  exceeding  five  thousand  dollars,  or  imprisoned  not  more  than 
three  years,  and  all  tobacco,  snuff,  or  cigars  so  relanded  shall  be  for- 
feited to  the  United  States. 

Act  July  20,  1868,  c.  188,  S  73,  15  Stat  157.  Act  June  6, 1872.  c.  315,  §  31, 
17  Stat.  254.  Act  June  9,  1880,  c.  161.  |  1,  21  Stat.  167.  Act  Aug.  8,  1882, 
c  468,  22  Stat.  372.    Act  Jan.  13,  1883,  c.  24,  22  Stat  402. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  ''the  route  or  routes  over  which  the  same  are  to  be  sent  to 
the  port  of  shipment,"  in  place  of  the  words  "and  the  name  of  the  vessel 
or  line  by  which  they  are  to  be  conveyed  to  the  foreign  port.  The  bonds  re- 
quired to  be  given  for  the  exportation  of  the  tobacco,  snuff,  and  cigars  shall  be 
canceled  upon  the  presentation  of  the  proper  certificates  that  said  tobacco, 
snuff,  and  cigars  have  been  landed  at  any  port  without  the  jurisdiction  of  the 
United  States,  or  upon  satisfactory  proof  that  after  shipment  the  same  were 
lost  at  sea,"  the  provisions  beginning  with  the  words  "Upon  the  presentation 
to  the  collector  of  internal  revenue  of  a  detailed  report,"  to  the  end  of  the 
flection,  by  Act  June  0,  1880,  c.  161,  {  1,  cited  above. 

It  was  further  amended  by  inserting,  after  the  words  "Such  stamps  shall 
be  provided  and  furnished  to  the  several  collectors  as  in  the  case  of  other 
stamps,"  in  place  of  the  words  "and  be  charged  to  them  and  accounted  for 
in  the  same  manner ;  and  for  the  expense  attending  the  providing  and  affixing 
thereof,  ten  cents  for  each  package  so  stamped  shall  be  paid  to  the  collector 
on  making  the  entry  for  such  transportation,"  the  words  "and  they  shall  ac* 
count  for  the  use  of  the  same,"  and  by  re-enacting  the  amendment  by  Act 
June  0,  1880,  c  161,  S  1»  cited  above,  by  Act  Aug.  8,  1882,  c.  468,  cited 
above.  ^ 

It  waa  further  amended  by  inserting,  after  the  words  "required  to  be  given 
under  the  provisions  of  this  section  shall  be  canceled,"  in  the  amendment 
by  Act  June  0,  1880,  c  161,  |  !«  cited  above,  and  re-enacted  by  Act  Aug. 
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8,  1882,  c.  468,  cited  a^bove,  the  provision  beginning  with  the  words  "But 
when  the  goods  are  exported,"  to  the  end  of  the  sentence,  as  set  forth  here, 
by  Act  Jan.  13,  1883,  c.  24,  last  cited  above. 

The  amendment  made  by  Act  Jan.  13,  1883,  c.  24,  cited  above,  was  declared 
to  be  an  amendment  to  this  section  as  amended  by  Act  Jane  9,  1880,  c  161, 
I  1,  cited  above,  though  the  latter  amendment  was  superseded  by  Act  Aug.  8, 
1882,  c.  468,  cited  above. 

Provisions  authorizing  manufacturers  of  tobacco  removing  the  same  for  ex- 
portation to  give  transportation  bonds  were  made  by  Act  Feb.  8,  1875,  c.  36, 
i  24,  set  forth  post,  §  6193. 

Provisions  authorizing  the  exportation  of  tobacco  without  payment  of  the 
tax  under  regulations  prescribed  by  the  Commissioner  of  Internal  Revenue 
were  ma^  by  Act  Aug.  4,  1886,  c.  896,  i  1,  post,  §  6194. 

Notes  of  Deoisioiui 


Constltutionality^-^The  requirement 
as  to  placing  stamps  on  packages  of 
manufactured  tobacco  intended  for  ex- 
portation does  not  violate  the  provision 
in  the  Constitution  declaring  that  no 
tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  state.  Pace  v.  Bur- 
gess (1875)  92  U.  S.  372,  374,  23  U 
Ed.  657. 

The  excise  on  tobacco  before  removal 
from  the  factory  is  not  a  duty  on  "ex- 
ports" nor  on  '"articles  exported," 
within  the  prohibition  of  the  Constitu- 
tion. Turpin  v.  Same  (1886)  6  Sup. 
Ct.  835,  836,  117  V.  S.  504,  29  L.  Ed. 
088. 

Application  to  fllled  cheeae  tax.^The 
exception  of  articles  manufactured  for 
export  contained  in  this  section  was 
not  made  applicable  to  the  tax  on 
filled  cheese  imposed  by  Act  June  6, 
1896,  c.  337,  §  9  (secHon  6248.  post) 
of  which  provided  that  the  provisions 
governing  the  engraving,  etc.,  of  stamps 
relating  to  tobacco  and  snuff  should  ap- 
ply to  stamps  provided  for  by  that 
section.  Cornell  v.  Coyne  (1904)  24 
Sup.  Ct.  383,  385,  192  U.  S.  418,  48  L. 
Ed.  504. 

No  exemption  of  filled  cheese  manu- 
factured for  export  from  the  manufac- 
turing tax  imposed  by  section  6248, 
post,  was  effected  by  the  provision 
thereof  that  "the  tax  levied  by  this 
section  shall  be  represented  by  coupon 
stamps,  and  the  provisions  of  existing 
laws  governing  the  engraving,  issue, 
sale,  accountability,  effacement,  and  de- 
struction of  stamps  relating  to  tobacco 
and  snuff,  as  far  as  applicable,  are 
hereby  made  to  apply  to  stamps  pro- 
vided for  by  this  section,"  although  by 
this  section  exported  manufactured  to- 
bacco and  snuff  are  relieved  from  the 
manufacturing  tax.     Id. 

Effect  as  to  commlsslona  of  collectors. 

—Act  July  20,  1868,  c.  186,  |§  73,  74. 15 
Stat  157,  were  not  intended  to  change 
the  rule  prescribed  by  Act  July  13, 
1866,  c.  184,  S  24,  14  Stat  153.  ns 
amended  by  Act  March  2,  1867,  c.  169, 
14  Stat  473,  for  the  allowance  of 
commissions  to  collectors  of  internal 
revenue  upon  taxes  collected  by  them 
for  articles  removed  from  one  district 
to  a  bonded  warehouse  in  another.  The 
act  is  intended  to  throw  around  the 
removal  of  manufactured  tobacco  great- 
er security  against  evasion  of  payment 
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of  the  tax  upon  it  than  had  existed  be- 
fore, but  it  did  not  attempt  to  deal 
with  collectors'  commissions,  nor  re- 
lieve collectors  from  any  of  the  duties 
incumbent  upon  them  before.  U.  S.  v, 
WUcox  (1877)  95  U.  S.  661,  663,  24  Lu 
Ed.  536. 

Tax  on  tobacco  withdrawn  from  bond- 
ed warohouso.— Act  July  20,  1868,  S  1 
(15  Stat  152),  imposed  a  tax  of  32 
cents  per  pound  on  manufactured  to- 
bacco. The  same  act  provided  for  a 
system  of  export  bonded  warehouses 
for  the  storage  of  manufactured  to- 
bacco in  bond  intended  for  exportation, 
but  permitted  its  withdrawal  for  sale 
or  consumption  on  payment  of  the  pre- 
scribed tax.  Act  June  6,  1872,  §  31  (15 
Stat  152),  declared  that  "on  and  after" 
July  1,  1872,  manufactured  tobacco 
should  be  taxed  20  cents  per  pound. 
Held,  that  manufactured  tobacco,  ship- 
ped in  bond  from  the  factory  and  stored 
in  an  export  bonded  warehouse  prior 
to  July  1,  1872,  was  subject  to  the  tax 
of  32  cents  prescribed  by  the  act  of 
1868,  though  withdrawn  for  sale  after 
that  date.  Jones  v.  Blabkwell  (1879) 
100  U.  S.  599,  25  L.  Ed.  752. 

Entry  on  outward  manifest  of  ship.— 
Act  June  9,  1880  (21  Stet  167),  pro- 
vides that  exported  articles  shall  be 
entered  on  the  outward  manifest  of  the 
ship  taking  them  abroad,  but  is  sUent 
as  to  who  shall  perform  that  duty. 
Held,  that  where  goods  are  consigned 
to  the  collector  of  customs  at  the  port 
of  shipment,  to  be  by  him  shipped 
abroad,  and  he  gives  a  personal  receipt 
therefor,  reciting  that  "the  said  mer- 
chandise was  duly  inspected  and  mark- 
ed at  this  port,  and  laden  on  board  the 
foreign-bound  steamer  W.,  ♦  •  * 
flud  that  said  vessel  and  cargo  were 
duly  cleared  from  this  port,"  the  ex- 
porters had  a  right  to  presume  that  the 
goods  had  been  entered  on  the  ship's 
outward  manifest,  and  the  fact  that 
they  had  not  been  so  entered  was  not  a 
breach  of  the  export  bond.  The  fact 
that  in  the  collector's  receipt,  which 
was  on  a  printed  form,  the  dause  ex- 
pressing the  entry  of  the  goods  on  the 
outward  manifest  is  struck  out,  is  im- 
material when  such  receipt  ia  not  given 
until  after  the  vessel  has  cleared.  U. 
S.  V.  Allen  (D.  C.  1889)  39  Fed.  100. 

Bond  for  transportation  from  one  dis- 
trict to  another^-Sureties  on  a  bond  for 
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the  transportation  of  tobacco  from  one  another    with    sureties,  conditioned   to 

district  to  another,  in  the  conditions  of  deliver  a  certain  number  of  boxes  and 

which  the  number  of  boxes  and  pounds  pounds  of  tobacco,  and  of  the  kind  de- 

of  tobacco  are  given,  and  the  kind  of  scribed.    The  boxes  were  not  filled  with 

tobacco  described,  are  responsible  for  tobacco,  but  the  inspecting  officer,  with- 

the  delivery  at  the  proper  place  of  the  out  examining  them,  they  being  closed, 

tobacco;  and  the  fact  that  the  principal  duly  branded  them  as  containing  plug 

filled   the   boxes  with   other   substance  tobacco.     Held,   that   his   carelessness, 

than  tobacco  before  they  left  his  ware-  though  it  made  the  fraud  easier  of  ac- 

house    does   not    release    the    sureties  complishment,  did  not  release  the  sure- 

from  their  obligation.     Ryan  v.  U.  S.  ties  on  the  transportation  bond.     Id. 
(1873)  86  U.  S.  (19  WalL)  514,  22  L. 

Ed.  172.  Cited    without    definite    application, 

An  owner  of  tobacco  filed  a  bond  for  Fairbank  t.  U.  S.  (1901)  21  Sup.  Gt. 

its  transportation  from  one  district  to  648,  656,  181  U.  S.  283,  45  L.  Ed.  862. 

§  6193.  (Act  Feb.  8,  1875,  c.  36,  §  24.)  Exportation  of  manufac- 
tured tobacco,  etc. ;  transportation  in  bond ;  export  bond. 
Whenever  any  manufacturer  of  tobacco  shall  desire  to  withdraw 
the  same  from  his  factory  for  exportation  under  existing  laws, 
such  manufacturer  may,  at  his  option,  in  lieu  of  executing  an  export 
bond,  as  now  provided  by  law,  give  a  transportation  bond,  with  sure- 
ties satisfactory  to  the  collector  of  internal  revenue,  and  under  such 
rules  and  regulations  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe,  condi- 
tioned for  the  due  delivery  thereof  on  board  ship  at  a  port  of  exporta- 
tion to  be  named  therein ;  and  in  such  case,  on  arrival  of  the  tobacco 
at  the  port  of  export,  the  exporter  or  owner  at  that  port  shall  imme- 
diately notify  the  collector  of  the  port  of  the  fact,  setting  forth  his 
intention  to  export  the  same,  the  name  of  the  vessel  upon  which 
the  same  is  to  be  laden,  and  the  port  to  which  it  is  intended  to  be 
exported.  He  shall,  after  the  quantity  and  description  of  tobacco 
have  been  verified  by  the  inspector,  file  with  the  collector  of  the  port 
an  export  entry  verified  by  affidavit.  He  shall  also  give  bond  to  the 
United  States,  with  at  least  two  sureties,  satisfactory  to  the  collector 
of  customs,  conditioned  that  the  principal  named  in  said  bond  will 
export  the  tobacco  as  specified  in  said  entry,  to  the  port  designated  in 
said  entry,  or  to  some  other  port  without  the  jurisdiction  of  the 
United  States.  And  upon  the  lading  of  such  tobacco,  the  collector 
of  the  port,  after  proper  bonds  for  the  exportation  of  the  same  have 
been  completed  by  the  exporter  or  owner  at  the  port  of  shipment 
thereof,  shall  transmit  to  the  collector  of  internal  revenue  of  the  dis- 
trict from  which  the  said  tobacco  was  withdrawn  for  exportation,  a 
clearance  certificate  and  a  detailed  report  of  the  inspector ;  which  re- 
port shall  show  the  qifantity  and  description  of  manufactured  to- 
bacco, and  the  marks  thereof.  Upon  the  receipt  of  the  certificate  and 
report,  and  upon  payment  of  tax  on  deficiency,  if  any,  the  collector 
of  internal  revenue  shall  cancel  the  transportation  bond.  The  bonds 
required  to  be  given  for  the  landing  at  a  foreign  port  of  such  manu- 
factured tobacco  shall  be  canceled  upon  the  presentation  of  satisfac- 
tory proof  and  certificates  that  said  tobacco  has  been  landed  at  the 
port  of  destination  named  in  the  bill  of  lading,  or  any  other  port 
without  the  jurisdiction  of  the  United  States,  or  upon  satisfactory 
proof  that  after  shipment  the  same  was  lost  at  sea  without  fault  or 
neglect  of  the  owner  or  exporter  thereof.     (18  Stat.  312.) 

This  section  was  part  of  an  act  to  amend  existing  customs  and  internal 
revenue  laws,  etc.,  cited  above. 

« 
Notes  of  Decisions 

Bond  for  transportation  from  one  dis-  place  of  the  tobacco,  and  the  fraud  of 
trict  to  another^— The  sureties  on  a  the  principal  in  filling  the  boxes  with 
bond  for  the  transportation  of  tobacco  other  substances  than  tobacco  before 
from  one  district  to  another  are  re-  they  left  the  warehouse  does  not  re- 
sponsible for  the  delivery  at  the  proper  lease  them  from  liability,  and  the  care- 
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lessneni  of  the  inspecting  officer  does  Cited  without  definite  application, 
not  excuse  them.  Ryan  v.  U.  S.  (1873)  U.  S.  v.  Dominid  (1897)  78  Fed.  334, 
19  Wall.  514,  517,  22  U  Ed.  172.  336,  24  O.  C.  A-  116. 

§  6194.  (Act  Aug.  4,  1886,  c.  896,  §  1.)     Exportation  of  manufao 
tured  tobacco,  etc.;   regulations. 

Manufactured  tobacco,  snuff,  and  cigars  may  be  removed  for  ex- 
port to  a  foreign  country  without  payment  of  tax,  under  such  regu- 
lations, and  the  making  of  such  entries,  and  the  filing  of  such  bonds 
and  bills  of  lading  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe.  (24 
Stat.  218.) 

This  was  the  first  section  of  an  act  to  provide  for  the  inspection  of  tobacco, 
cigars,  and  snuff,  and  .to  repeal  R.  S.  f  3151. 
Section  2  of  the  act  repealed  said  R.  S.  §  3151. 

Section  3  of  the  act  provided  that  the  act  should  take  effect  on  the  Int 
day  of  the  second  calendar  month  succeeding  that  on  which  it  was  approved. 

§  6195.  (R.  S.  §  3386,  as  amended.  Act  March  1,  1879,  c.  125,  §  16.) 
Drawback  on  exported  tobacco,  etc. 

There  shall  be  an  allowance  of  drawback  on  tobacco,  snuff,  and 
cigars  on  which  the  tax  has  been  paid  by  suitable  stamps  affixed 
thereto  before  removal  from  the  place  of  manufacture,  when  the  same 
are  exported,  equal  in  amount  to  the  value  of  the  stamps  found  to 
have  been  so  affixed;  the  evidence  that  the  stamps  were  so  affixed, 
and  the  amount  of  tax  so  paid,  and  of  the  subsequent  exportation  of 
the  said  tobacco,  snuff,  and  cigars,  to  be  ascertained  under  such  regu- 
lations as  shall  be  prescribed  by  the  Commissioner  of  Internal  Rev- 
enue, and  approved  by  the  Secretary  of  the  Treasury.  Any  suras 
found  to  be  due  under  the  provisions  of  this  section  shall  be  paid  by 
the  warrant  of  the  Secretary  of  the  Treasury  on  the  Treasurer  of  the 
United  States,  out  of  any  money  arising  from  internal  duties  not  oth- 
erwise appropriated!  Provided,  That  no  claim  for  an  allowance  of 
drawback  shall  be  entertained  or  allowed  until  a  certificate  from  the 
collector  of  customs  at  the  port  from  which  the  goods  have  been  ex- 
ported, or  other  evidence  satisfactory  to  the  Commissioner  of  In- 
ternal Revenue,  has  been  furnished,  that  the  stamps  affixed  to  the 
tobacco,  snuff,  or  cigars  entered  and  cleared  for  export  to  a  foreign 
country  were  totally  destroyed  before  such  clearance ;  nor  until  the 
claimant  has  filed  a  bond,  with  good  and  sufficient  sureties,  to  be 
approved  by  the  collector  of  the  district  from  which  the  goods  are 
shipped,  in  a  penal  sum  double  the  amount  of  the  tax  for  which  said 
claim  is  made,  that  he  will  procure,  within  a  reasonable  time,  evi- 
dence satisfactory  to  the  Commissioner  of  Internal  Revenue  that  said 
tobacco,  snuff,  or  cigars  have  been  landed  at  any  port  without  the 
jurisdiction  of  the  United  Statfes,  or  that  after  shipment  the  same 
were  lost  at  sea,  and  have  not  been  relanded  within  the  limits  of  the 
United  States. 

Act  July  20,  1868,  c.  186,  S  74,  15  Stat.  157.    Act  June  6.  1872,  c  315, 
§  81,  17  Stat.  254.    Act  March  1,  1879,  c.  125,  {  16,  20  SUt  347. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  ''Provided  that  no  claim  for  an  allowance  of  drawback  shall 
be  entertained  or  allowed,"  in  place  of  the  words  "for  a  sum  less  than  fifty 
dollars,  nor  except  upon  evidence  satisfactory  to  the  Commissioner  of  Internal 
Revenue  that  the  stamps  affixed  to  the  tobacco,  snuff,  or  cigars  alleged  to 
have  been  exported  were  totally  destroyed  before  the  shipment  thereof,  and 
-  that  the  same  have  been  landed  in  a  foreign  country  or  lost  at  sea,  and  bare 
not  been  relanded  within  the  limits  of  the  United  States,"  the  words  beginning 
"until  a  certificate  from  the  collector  of  customs,"  to  the  end  of  the  section 
as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  §  16,  cited  above. 

Fraudulently  claiming  drawback  on  manufactured   tobacco  was  punisbable 
by  Act  Feb.  8,  1875,  c.  36,  §  25,  set  forth  post,  §  6196. 
Notes  of  Deoisiona 
See  notes  under  §  6192,  ante,  and  S         Effect  of  prior  amendmentd— Effect  of 
6195,  post.  the  amendment  of  the  aeventy-fourth 
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section  of  the  act  of  July  20,  1868» 
chap.  186,  made  by  the  thirty -first  sec- 
tion of  the  act  of  June  6, 1872  (chapter 
315),  in  regard  to  the  internal  revenue 
tfz  on  tobacco,  considered.  (1872)  14 
Op.  Atty.  Gen.  110. 

All  tobacco  stored  in  bonded  ware- 
houses, and  withdrawn  for  sale  or  con- 
sumption before  the  1st  of  July,  1872, 
lis,  notwithstanding  that  amendment, 
subject  to  taxes  imposed  by  the  act  of 
July  20,  1868.    Id. 


But  all  tobacco  in  bonded  warehouses 
on  the  1st  of  July,  1872,  and  withdrawn 
after  that  date  for  the  same  purposes, 
is  by  virtue  of  that  amendment  subject 
to  the  tax  imposed  by  the  act  of  June 
6,1872.    Id. 

Cited  '  without    dallnlte    application, 

Fairbank  v.  U.  S.  (1901)"  21  Sup.  Ct. 
648,  656,  181  U.  S.  283,  45  L.  Ed.  862; 
U.  S.  v:  Dominid  (1897)  78  Fed.  334, 
336,  24  C.  O.  A.  116. 


§  6196.  (Act  Feb.  8,  1875,  c.  36,  §  25.)  Fraudulently  claiming 
drawback  on  manufactured  tobacco;  penalty. 
If  any  person  or  persons  shall  fraudulently  claim  or  seek  to 
obtain  an  allowance  or  drawback  of  duties  on  any  manufactured  to- 
bacco, or  shall  fraudulently  claim  any  greater  allowance  or  draw- 
back thereon  than  the  duty  actually  paid,  such  person  or  persons  . 
shall  forfeit  triple  the  amount  wrongfully  or  fraudulently  claimed  or 
sought  to  be  obtained,  or  the  sum  of  live  hundred  dollars,  at  the 
election  of  the  Secretary  of  the  Treasury,  to  be  recovered  as  in  other 
cases  of  forfeiture  provided  for  in  the  internal  revenue  laws.  (18  Stat. 
312.) 

This  section  was  part  of  an  act  to  amend  existing  customs  and  internal 
revenue  laws,  etc.,  cited  above. 

Similar  general  provisions  regarding  fraudulent  claims  of  drawback  were 
made  by  R.  S.  §  8443,  post,  {  6337. 


CHAPTER  SEVEN 
Cigars 


6201. 


6202. 
6203. 
6204. 
6205. 

6206. 
6207. 


Sec.  6dc. 

6197.  Manufacturer's     statement     and      6208.  Absence    of    stamp    evidence    of 

non-payment  of  tax. 

6198.  Manufacturer's  sign.  6209.  Oigars   manufactured   on   shares, 

6199.  Record  of  manufacturers.  commission,   or  contract;    how 

6200.  Annual   inventory,    book   entries,  stamped;    fraud. 

6210.  Forfeiture  of  property  for  sell- 
ing, etc.,  contrary  to  law,  using 
false  stamps,  etc. 

6211.  Imported  cigars  to  pay  tax; 
stamps,  when  and  by  whom  af- 
fixed. 

6212.  Selling  imported  cigars  not  pack- 
ed as  required  by  law. 

6213.  Purchasing  cigars  not  branded  or 
stamped. 

6213a.  Buying  cigars  from  a  manufac- 
turer who  has  not  paid  a  spe- 
cial tax. 

6214.  Stamps  on  emptied  cigar-boxes  to 
be  destroyed;  penalty  for  neg- 
lect, etc. 

§  6197.  (R.  S.  §  3387,  as  amended,  Act  March  1,  1879,  c.  125,  §  16, 
and  Act  Oct.  1,  1890,  c.  1244,  §  35.)     Manufacturer's  statement 
and  bond. 
Every  person  before  commencing,  or,  if  he  has  already  commenced, 
before  continuing,  the  manufacture  of  cigars,  shall  furnish,  without 
previous  demand  therefor,  to  the  collector  of  the  district  a  statement 
in  duplicate,  under  oath,  setting  forth  the  place,  and,  if  in  a  city,  the 
street  and  number  of  the  street,  where  the  manufacture  is  to  be  car- 
ried on;   and  when  the  same  are  to  be  manufactured  for,  or  to  be 
sold  and  delivered  to,  any  other  person,  the  name  and  residence  and 
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business  or  occupation  of  the  person  for  whom  they  are  to  be  manu- 
factured, or  to  whom  they  are  to  be  delivered ;  and  shall  give  a  bond, 
in  conformity  with  the  provisions  of  this  Title,  in  such  penal  sum  as 
the  collector  may  require,  not  less  than  one  hundred  dollars,  and  tj^e 
sum  of  said  bond  may  be  increased  from  time  to  time  and  additional 
sureties  required,  at  the  discretion  of  the  collector,  or  under  the  in- 
structions'of  the  Commissioner  of  Internal  Revenue.  Said  bond  shall 
be  conditioned  that  he  shall  not  engage  in  any  attempt,  by  himself  or 
by  collusion  with  others,  to  defraud  the  Government  of  any  tax  on  his 
manufactures;  that  he  shall  render  correctly  all  the  returns,  state- 
ments, and  inventories  prescribed ;  that  whenever  he  shall  add  to  the 
number  of  cigar-makers  employed  by  him  he  shall  immediately  give 
notice  thereof  to  the  collector  of  the  district ;  that  he  shall  stamp,  in 
accordance  with  law,  all  cigars  manufactured  by  him  before  he  offers 
the  same  or  any  part  thereof  for  sale,  and  before  he  removes  any  part 
thereof  from  the  place  of  manufacture ;  that  he  shall  not  knowingly 
sell,  purchase,  expose,  or  receive  for  sale,  any  cigars  which  have  not 
been  stamped  as  required  by  law ;  and  that  he  shall  comply  with  all 
the  requirements  of  law  relating  to  the  manufacture  of  cigars.  Every 
cigar-manufacturer  shall  obtain  from  the  collector  of  the  district, 
who  is  hereby  required  to  issue  the  same,  a  certificate  setting  forth 
the  number  of  cigar-makers  for  which  the  bond  has  been  given,  and 
shall  keep  the  same  posted  in  a  conspicuous  place  within  the  manu- 
factory ;  and  every  cigar-manufacturer  who  neglects  or  refuses  to  ob- 
tain such  certificate,  or  to  keep  the  same  posted  as  hereinbefore  pro- 
vided, shall  be  fined  one  hundred  dollars.  And  every  person  who 
manufactures  cigars  of  any  description,  without  first  giving  bond  as 
herein  required,  shall  be  fined  not  less  than  one  hundred  dollars  nor 
more  than  five  thousand  dollars,  and  imprisoned  not  less  than  three 
months  nor  more  than  five  years.  Cigarettes  and  cheroots  shall  be 
held  to  be  cigars  under  the  meaning  of  this  chapter. 

Act  July  20,  1868,  c.  186,  §  82,  15  Stat.  160.  Act  March  1,  1879,  c.  125, 
{  16,  20  Stat.  347.    Act  Oct.  1,  1890,  c.  1244,  §  35,  26  Stat  620. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  after  the  words  in  the  second  sentence,  "Said  bond  shaU  be  conditioned," 
the  words  *'that  he  shall  not  employ  any  person  to  manufacture  cigars  who 
has  not  been  duly  registered  as  a  cigar-maker,'*  by  Act  March  1,  1879,  c.  125, 
I  16,  cited  above. 

It  was  further  amended  by  striking  out,  after  the  words  "in  such  penal 
sum  as  the  collector  may  require,  not  less  than,"  the  words  "five  hundred  dol- 
lars, with  an  addition  of  one  hundred  dollars  for  each  person  proposed  to  be 
employed  by  him  in  making  cigars,"  and  inserting  in  place  thereof  the  words 
"one  hundred  dollars,"  as  set  forth  here,  by  the  McKinley  Tariff  Act  of  Oct 
1,  1890,  c.  1244,  S  35,  last  cited  above. 

Special  taxes  on  manufacturers  of  cigars  abolished  by  the  McKinley  TariiE 
Act  of  Oct  1,  1890,  c.  1244,  §  26,  ante,  i  6177,  and  again  imposed  by  the 
War  Revenue  Act  of  June  13,  1898,  c.  448,  §  4,  30  Stat.  450,  were  abrogated 
by  the  repeal  of  the  last-mentioned  section  by  Act  April  12,  1902,  c  500,  | 
6,  32  Stat.  97.  The  taxes  were  again  revived  by  Act  Oct.  22,  1914,  c  331, 
§  4,  38  Stat.  753,  which  act  was  repealed,  and  a  new  ta;x  imposed,  by  Act 
Sept  8,  1916,  c.  463,  |  408,  set  forth  ante,  §  5980j. 

Notes  of  DocUioiu 

See  notes  under  §§  5959,  6206,  ante,  cigars,  together  with  a  criminal  punish- 

and  §§  6206,  6207,  post  ment    for    a    violation    thereof.     Ai 

Pledoe  of  unstamped  oigars^A  pledge  amended  byAct  1879,  c.  125,  8  60,  and 

of    unstamped    cigars    does   not    come  ^l  ^^\  l^^O'   ^  1244,   the  section  ii 

within  the  provisions  of  this  section  and  f^^«^^  by  aUowing  cigars  to  be  packed 

section  6214,  post,  requiring  cigars  man-  *^  ^^^er  boxes;    by  aUowing  the  nse 

ufactured  and  sold,  or  removed  for  con-  <>?    «a°^P^«    boxes   contammg  a  down 

sumption    and    use,    to    be    stamped,  cigars ;  by  prohibiting  packing  less  than 

Combs  V.  Tuchelt  (1878)  24  Minn.  423.  ^^«  aUowed  number  of  cigars  m  each 

box ;  by  omittmg  the  minimum  fine  and 

Punishment  for  omission  to  pack  oig-  imprisonment;    by    providing  for  the 

arettes   as    directed^— This    section,   as  packing  of  cigarettes  in  quantities  other 

originally  enacted,  prescribed  the  meth-  than  the  quantities  appointed  for  cigars, 

od  of  packing  and  marking  boxes  of  and  for  the  affixing  of  suitable  stamps 
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on  packages  of  cigarettes,  and  the  can-  and  ben^e  the  punishment  provided  in 

cellation    thereof,    and    that    imported  the  purview  applies  to  any  omission  to 

cigarettes  shall  be  governed  by  the  same  pack  as  directed  in  the  proviso  relat- 

rules.     Held,  in  view  of  this   section,  ing  to   cigarettes.     U.  S.  t.  Saplnkow 

declaring  that  cigarettes  shall  be  held  (q,  q^  1898)  90  Fed.  654. 

to  be  cigars,  that  while  cigarettes  are  by  '     ' 

the  amendment  excepted  from  the  pur-  Cited    without    dellnlte    application, 

view  as  to  packing,  they  are   not  ex-  TJ.  S.  v.  Neid  (D.  0.  1870)   Fed.  Cas. 

cepted  from  the  remaining  provisions,  No.   15,860. 

§  6198.  (R.  S.  §  3388.)     Manufacturer's  sign. 

Every  cigar-manufacturer  shall  place  and  keep  on  the  side  or  end 
of  the  building  within  which  his  business  is  carried  on,  so  that  it  can 
be  distinctly  seen,  a  sign,  with  letters  thereon  not  less  than  three 
inches  in  length,  painted  in  oil-colors  or  gilded,  giving  his  full  name 
and  business.  Any  person  neglecting  to  comply  with  the  require- 
ments of  this  section  shall,  on  conviction,  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars. 
Act  July  20,  1868,  c.  186,  S  83,  15  Stat.  160. 

Notes  of  Deoisioiui 

See  notes  under  §  6959,  ante.  sale  of  cigars  (which  were  among  the 

Sale  of  cigars  In  violation  of  law..-  goods)   was  made  in  violation  of  the 

The  propriety  of  submitting  to  the  jury  revenue  law,  since  the  sale  embraced 

the  question  whether  an  alleged  sale  of  property    not   covered   by   those  laws. 

goods  by  a  vendor  to  his  brother  was  Wessels  v.   Beeman    (1887)   66  Mich. 

fraudulent  as  to  creditors  was  not  ob-  343,  33  N.  W.  510. 

viated  by  the  fact,  if  it  existed,  that  the 

§  6199.  (R.  S.  §  3389,  as  amended,  Act  March  1,  1879,  c.  125,  §  16, 
and  Act  Oct.  1,  1890,  c.  1244,  §  34.)  Record  of  manufacturers. 
Every  collector  shall  keep  a  record,  in  a  book  provided  for  that 
purpose,  to  be  open  to  the  inspection  of  only  the  proper  officers  of 
internal  revenue,  including  deputy  collectors  and  internal-revenue 
agents,  of  the  name  and  residence  of  every  person  engaged  in  the 
manufacture  of  cigars  in  his  district,  the  place  where  such  manu- 
facture is  carried  on,  and  the  number  of  the  manufactory;  and  he 
shall  enter  in  said  record,  under  the  name  of  each  manufacturer  an 
abstract  of  his  inventory  and  monthly  returns;  and  he  shall  cause 
the  several  manufacturers  of  cigars  in  the  district  to  be  numbered 
consecutively,  which  number  shall  not  thereafter  be  changed. 

Act  July  20,  1868,  c.  186,  i  84,  15  Stat.  161.  Act  March  1,  1879,  c.  125, 
§  16,  20  Stat  347.    Act  Oct.  1,  1890,  c.  1244,  §  34,  26  Stat.  620. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  striking 
out,  after  the  words  ''the  place  where  such  manufacture  is  carried  on,  the 
number  of  the  manufactory,"  the  words  **and  the  names  and  residences  of  every 
cigar-maker  employed  in  h|s  district,"  by  Act  March  1,  1879,  c.  125,  |  16, 
cited  above. 

It  was  further  amended  by  inserting,  after  the  words  "a  book  provided  for 
that  purpose,  to  be  open  to  the  inspection,"  in  place  of  the  words  "of  any 
person,*'  the  words  "of  only  the  proper  officers  of  internal  revenue,  including 
deputy  collectors  and  internal-revenue  agents,"  and  by  inserting,  after  the 
words  *'under  the  name  of  each  manufacturer  an  abstract  of  his,"  in  the  place 
of  the  word  "inventories,"  the  word  "inventory,"  as  set  forth  here,  by  the 

McKinley  Tariff  Act  of  Oct  1,  1890,  c.  1244,  §  34,  last  cited  above. 

• 

§  6200.  (R.  S.  §  3390.)  Annual  inventory,  book  entries,  and 
monthly  abstracts  of  manufacturer. 
Every  person  now  or  hereafter  engaged  in  the  manufacture  of 
cigars  shall  make  and  deliver  to  the  collector  of  the  district  a  true  in- 
ventory, in  such  form  as  may  be  prescribed  by  the  Commissioner  of 
Internal  Revenue,  of  the  quantity  of  leaf  tobacco,  cigars,  stems, 
scraps,  clippings,  and  waste,  and  of  the  number  of  cigar-boxes  and 
the  capacity  of  each  box,  held  or  owned  by  him  on  the  first  day  of 
January  of  each  year,  or  at  the  time  of  commencing  and  at  the  time 
of  concluding  business,  if  before  or  after  the  first  of  January;  setting 
forth  what  portion  and  kinds  of  said  goods  were  manufactured  or 
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produced  by  him,  and  what  were  purchased  from  others,  and  shall 
verify  said  inventory  by  his  oath  indorsed  thereon.  The  collector 
shall  make  personal  examination  of  the  stock  sufficient  to  satisfy  him- 
self as  to  the  correctness  of  the  inventory ;  and  shall  verify  the  fact 
of  such  examination  by  oath  to  be  indorsed  on  the  inventory.  Every 
such  person  shall  also  enter  daily  in  a  book,  the  form  of  which  shall 
be  prescribed  by  the  Commissioner  of  Internal  Revenue,  an  accurate 
account  of  all  the  articles  aforesaid  purchased  by  him,  the  quantity 
of  leaf-tobacco,  cigars,  stems,  or  cigar-boxes,  of  whatever  descrip- 
tion, manufactured,  sold,  consumed,  or  removed  for  consumption  or 
sale,  or  removed  from  the  place  of  manufacture ;  and  shall,  on  or  be- 
fore the  tenth  day  of  each  and  every  month,  furnish  to  the  collector 
of  the  district  a  true  and  accurate  abstract  from  such  book,  verified 
by  his  oath,  of  all  such  purchases,  sales,  and  removals  made  during 
the  month  next  preceding.  In  case  of  refusal  or  willful  neglect  to  de- 
liver the  inventory  or  keep  the  account,  or  furnish  the  abstract  afore- 
said, he  shall  be  fined  not  less  than  five  hundred  dollars  nor  more 
than  five  thousand  dollars,  and  imprisoned  not  less  than  six  months 
nor  more  than  three  years. 

Act  July  20,  1868,  c.  186,  §  86,  16  Stat.  161. 

Notes  of  Deoisioiui 

See  notes  tinder  |  5059,  ante,  and  §      undue  consumption  of  leaf  tobacco  in 
6207,  post.  tlie  manufacture  of  cigars,  and,  where 

What    maaufaoturer    must    return-  *^^  °^?"J^^*""f/^iS^^^^ 

A  -J—  ».«^»«.^.,.«.  ^.,«*.  «^4.  ^«i»  «^  amount  of  tax  upon  the  average  amount 

A  cigar  manufacturer  must  not  only  re-  used  by  otlier  manufactnr- 

tum  the  sales  of  cigars  manufactured  ";„  ^  q  «    at.!.!!  rn  n   i«7ft^  Wm? 

by  him,  but  of  those  purchased  by  him  «"•   ^-  ^.'/^^^^^  ^^'  ^  ^^^^^  ^*^ 

and  resold.    U,  S.  v.  Cohn  (C.  O.  1868)  ^«-  ^^'  ^^>^^ 

Fed.  Cas.  No.  14,827.  citeil    without    deflnite    appllcatioi, 

Explanation  of  undue  conanmption  of  Allen  t.  Arguimbau  (1905)  25  Sup.  Gt 

ieaf  tobacco.— The  commissioner  of  in-  622,  624,  108  U.  S.  149,  49  L.  Ed.  990; 

temal  revenue  may  require  a  tobacco  U.  S.  v.  Neid  (D.  C.  1870)   Fed.  Cas. 

manufacturer  to  give  explanation  of  the  No.  15,860. 

§  6201.  (R.  S.  §  3391.)     Dealers  in  material  for  cigars  to  make 

sworn  statemc^^t,  when  demanded. 
It  shall  be  the  duty  of  every  dealer  in  leaf-tobacco  or  material  used 
in  manufacturing  cigars,  on  demand  of  any  officer  of  internal  revenue, 
to  render  to  such  officer  a  true  and  correct  statement,  under  oath,  of 
the  quantity  and  amount  of  such  leaf-tobacco  or  materials  sold  or  de- 
livered to  any  person  named  in  such  demand,  and  in  case  of  refusal 
or  neglect  to  render  such  statement,  or  if  there  is  cause  to  believe 
such  statement  to  be  incorrect  or  fraudulent,  the  collector  shall  make 
an  examination  of  persons,  books,  and  papers  in  the  manner  provided 
in  this  Title  in  relation  to  frauds  and  evasions. 

Act  July  20,  1868,  c  186,  §  86,  15  Stat.  162. 
§  6202.  (R.  S.  §  3392,  as  amended.  Act  March  1,  1879,  c.  125,  §  16, 

Act  Oct.  1,  1890,  c.  1244,  §  32,  Act  Aug.  5,  1909,  c.  6,  §  32,  and 

Act  Feb.  10,  1913,  c.  34.)  How  cigars  are  to  be  packed. 
All  cigars  weighing  more  than  three  pounds  per  thousanci  shall  be 
packed  in  boxes  not  before  used  for  that  purpose  containing,  respec- 
tively, five,  ten,  twelve,  thirteen,  twenty-five,  fifty,  one  hundred,  two 
hundred,  two  hundred  and  fifty,  or  five  hundred  cigars  each;  and 
every  person  who  sells,  or  offers  for  sale,  or  delivers,  or  offers  to 
deliver,  any  cigars  in  any  other  form  than  in  new  boxes  as  above 
described,  or  who  packs  in  any  box  any  cigars  in  excess  of  or  less 
than  the  number  provided  by  law  to  be  put  in  each  box,  respectively, 
or  who  falsely  brands  any  box,  or  affixes  a  stamp  on  any  box  de- 
noting a  less  amount  of  tax  than  that  required  by  law,  shall  be  fined 
for  each  offense  not  more  than  one  thousand  dollars,  and  be  impris' 
oned  not  more  than  two  years :  Provided,  That  nothing  in  this  section 
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shall  be  construed  as  preventing  the  sale  of  cigars  at  retail  by  retail 
dealers  from  boxes  packed,  stamped,  and  branded  in  the  manner  pre- 
scribed by  law:  Provided  further,  That  each  employee  of  a  manu- 
facturer of  cigars  shall  be  permitted  to  use,  for  personal  consump- 
tion and  for  experimental  purposes,  not  to  exceed  twenty-one  cigars 
per  week  without  the  manufacturer  of  cigars  being  required  to  pack 
the  same  in  boxes  or  to  stamp  or  pay  any  internal-revenue  tax  there- 
on, such  exemption  to  be  allowed  under  such  rules  and  regulations  as 
tHe  Secretary  of  the  Treasury  may  prescribe:  And  provided  further, 
That  every  manufacturer  of  cigarettes  shall  put  up  all  the  cigarettes 
that  he  manufactures  or  has  manufactured  for  him  and  sells  or  re- 
moves for  consumption  or  use  in  packages  or  parcels  containing  five, 
eight,  ten,  fifteen,  twenty,  fifty,  or  one  hundred  cigarettes  each,  and 
shall  securely  affix  to  each  of  said  packages  or  parcels  a  suitable  stamp 
denoting  the  tax  thereon,  and  shall  properly  cancel  the  same  prior 
to  such  sale  or  removal  for  consumption  or  use,  under  such  regula- 
tions as  the  Commissioner  of  Internal  Revenue  shall  prescribe;  and 
all  cigarettes  imported  from  a  foreign  country  shall  be  packed,  stamp- 
ed, and  the  stamps  canceled  in  like  manner,  in  addition  to  the  import 
stamp  indicating  inspection  of  the  custom-house  before  they  are  with- 
drawn therefrom. 

Act  July  20,  1868,  a  186,  §  86,  15  Stat  161.  Act  March  1,  1879,  c.  125, 
I  16,  20  Stat.  347.  Act  Oct.  1,  1890,  c.  1244,  §  32,  26  Stat  619.  Act  Aug. 
6,  1909,  c.  6,  I  32,  36  Sta.t  109.    Act  Feb.  10,  1913,  c.  34,  37  Stat.  664. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  adding, 
at  the  end  of  the  section  as  originally  enacted,  a  new  proviso,  by  Act  March 
1,  1879,  c  125,  §  16,  cited  above. 

It  was  further  amended  by  inserting,  after  the  words  ''five  hundred  cigars 
each,"  a  proviso  as  to  "sample  boxes,"  and  by  changing  the  proviso  added 
at  the  end  of  the  section  by  Act  March  1,  1879,  c.  125,  §  16,  cited  above, 
by  the  McKinley  Tariff  Act  of  Oct  1,  1890,  c  1244,  §  32,  also  cited  above. 

It  was  further  amended  by  inserting  the  words  "weighing  more  than  three 
pounds  per  thousand,"  by  reducing  the  minimum  size  of  the  boxes  or  packages, 
and  by  omitting  the  proviso  as  to  "sample  boxes,"  by  the  Payne-Aldrich 
Tarifle  Act  of  Aug.  6,  1909,  c.  6,  |  32,  also  cited  above. 

It  was  further  amended  by  inserting  the  proviso  as  to  allowances  to  em- 
ployes, making  the  section  read  as  set  forth  here,  by  Act  Feb.  10,  1913,  c. 
84,  last  cited  above. 

Notes  of  Deeisions 

See  notes  under  {  5959,  ante,  and  {      of  manufacture.    LudlofE  v.  U.  S.  (1883) 
6206,  post  2  Sup.  Ct  475,  481,  108  U.  S.  176,  27 

I  Jmm'ltf al^Sfo?"^^^  ^A^drc^ar  by  the  commissioner  of  in- 

if'iSnS  ^^^""^   ^"^^^^^^  required   that  a  cigar 

nl™ Jif  nf  ^Itl^^^^  ^^^^^^y  «J^^  b«  ^^  l«"t  ^  «°tire  room, 

U*-^  K*  ^»«;»^  ^«  ««  .4...4.^«  K«  ™u^-^  "^"^  ^®*t  Of  the  building,  and  that  the 

to  be  earned  on  in  states  by  whose  *„«*«•„  oi,«ii  «^<.    ««TT— ♦  ^#  «♦    ^ ^^ 

laws  it  is  prohibited,  this  section  is  not  It      7        ?  not,  any  part  of  it,  even 

a  recognition  of  th;^^  a  legitoa?e  Sr^.^.JT^^nlfr  h!  \°^«'n?nT'no /'^ 

article  of  commerce.     Austin  v.  State  ^^^^u^'T^^^  nr^^^^^ 

(1898)  48  S.  W.  305, 101  Temi.  563,  50  ^,tove' ^erXe  Znufacturer^^^ 

L.  R.  A.  478.  70  Am.  St  Rep.  703.  af-  S.      .'  ^^«r^, '^"^  manuiacturer  can  sen 

e.  a^,  ^  Li.  tAX.  zz^  ^^g  having  paid  special  taxes  botii  as 

Repacking  cigars   in  other  and  new  ^?**^   deslers   and   as   manufacturers, 

boxesw— Where  cigars  are  repacked  in  disregarded  the  order,  and  contmued  to 

other  and  new  boxes,  they  become  lia-  sell  at  retail  from  the  front  part  of 

ble  to  the  same  tax  which  was  imposed  ^**®  ^^^^  ^  ^"®  ^^^^  ^^^^  ^^  which  was  . 

when  they  were  first  packed.    American  *^eir  manufactory.    Held,  that  the  or- 

West  Indies  Trading  Co.  T.  U.  S.  (1910)  ^^^   ^«^s   witiiin   the  authority   of  the 

45  Ot  CL  488.  commissioner,  under  R.  S.  {  3396,  post, 

§  6206,  to  prescribe  regulations  for  the 

Cigars  eold  at  place  of  manufacture.^  inspection  of  cigars,  and  that  the  sales 

This  section  has  no  relation  to  cigars  were  illegal,  under  R.  S.  §§  3892,  3397, 

sold  by  the  manufacturer  at  the  place  3400,  post,  M  6207,  6210,  and  this  sec- 
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tion,  being  remoyals  of  cigars  from  the  Felsenheld  t.  U.  S.  (1902)  22  Sup.  Ct 

place   where   they   were   manufactured  740,  743,  186  U.  S.  126,  46  Lr.  Ed.  1085; 

without    being    packed    in    boxes    and  Sexton   v.    California    (1903)    23  Snp. 

properly  stamped.     Id.  ct.  543,  544,  189  U.  S.  319,  47  L.  Ed. 

See,  also,  notes  under  §  6207,  post  833;    Guckenheimer  v.   Sellers  (C.  C. 

Cited     without    definite    application,  1897)  81  Fed.  997, 99& 

§  6203.  (R.  S.  §  3393,  as  amended,  Act  March  1,  1879,  c.  125,  §  16.) 
Label  and  notice  on  cigars. 
Every  manufacturer  of  cigars  shall  securely  afftx,  by  pasting  on 
each  box  containing  cigars  manufactured  by  or  for  him,  a  label,  on 
which  shall  be  printed,  besides  the  number  of  the  manufactory  and 
the  district  and  State  in  which  it  is  situated,  these  words : 

Notice. — ^The  manufacturer  of  the  cigars  herein  contained  has  com- 
plied with  all  the  requirements  of  law.  Every  person  is  cautioned  not 
to  use  either  this  box  for  cigars  again,  or  the  stamp  thereon  again, 
nor  to  remove  the  contents  of  this  box  without  destroying  said  stamp, 
under  the  penalties  provided  by  law  in  such  cases. 

Every  manufacturer  of  cigars  who  neglects  to  affix  such  label  to 
any  box  containing  cigars  made  by  or  for  him;  or  sold  or  offered 
for  sale  by  or  for  him,  and  every  person  who  removes  any  such  label, 
so  affixed,  from  any  such  box,  shall  be  fined  fifty  dollars  for  each  box 
in  respect  to  which  such  offense  is  committed. 

Act  July  20,  1868,  c.  186,  §  88,  15  Stat  162.  Act  April  10,  1869,  c  18,  | 
1,  16  Stat.  43.    Act  March  1,  1879,  c.  125,  §  16,  20  Stat.  348. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  "a  label,  on  which  shall  be  printed,"  in  place  of  the  words 
"together  with  the  proprietor's  or  manufacturer's  name,  the  number  of  the 
manufactory,"  the  words  "besides  the  number  of  the  manufactory,"  as  set 
forth  here,  by  Act  March  1,  1879,  c.  125,  {  16,  cited  above. 

Cited    without    definite    application, 

Allen  V.  Arguimbau  (1905)  25  Sup.  Ct 
622,  624, 198  U.  S.  149,  49  L.  Ed.  990. 

§  6204.  (R.  S.  §  3394,  as  amended.  Act  March  3,  1875,  c.  127,  §  2, 
Act  July  24,  1897,  c.  11,  §  10,  Act  July  1,  1902,  c.  1371,  §  2,  and 
Act  Aug.  5,  1909,  c.  6,  §  33.)     Tax  on  cigars  and  cigarettes. 

Upon  cigars  and  cigarettes  which  shall  be  manufactured  and 
sold,  or  removed  for  consumption  or  sale,  there  shall  be  assessed 
and  collected  the  following  taxes,  to  be  paid  by  the  manufacturer  there- 
of:  On  cigars  of  all  descriptions  made  of  tobacco  or  any  substitute 
therefor  and  weighing  more  than  three  pounds  per  thousand,  three 
dollars  per  thousand;  on  cigars,  made  of  tobacco,  or  any  substitute 
therefor,  and  weighing  not  more  than  three  pounds  per  thousand,  sev- 
enty-five cents  per  thousand ;  on  cigarettes,  made  of  tobacco,  or  any 
substitute  therefor,  and  weighing  more  than  three  pounds  per  thou- 
sand, three  dollars  and  sixty  cents  per  thousand ;  on  cigarettes,  made 
of  tobacco,  or  any  substitute  therefor,  and  weighing  not  more  than 
three  pounds  per  thousand,  one  dollar  and  twenty-five  cents  per  thou- 
sand :  Provided,  That  all  rolls  of  tobacco,  or  any  substitute  therefor, 
wrapped  with  tobacco,  shall  be  classed  as  cigars ;  and  all  rolls  of  to- 
bacco, or  any  substitute  therefor,  wrapped  in  paper  or  any  substance 
other  than  tobacco,  shall  be  classed  as  cigarettes. 

And  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  shall  provide  dies  and  stamps  for  cigars 
weighing  not  more  than  three  pounds  per  thousand ;  and  for  cigarettes 
at  the  rates  of  tax  imposed  by  this  section:  Provided,  That  such 
stamps  shall  be  in  denominations  of  five,  eight,  ten,  fifteen,  twenty, 
fifty,  and  one  hundred ;  and  the  laws  and  regulations  governing  the 
packing  and  removal  for  sale  of  cigarettes,  and  the  affixing  and  can- 
celing of  the  stamps  on  the  packages  thereof,  shall  apply  to  cigars 
weighing  not  more  than  three  pounds  per  thousand. 

No  packages  of  manufactured  tobacco,  snuff,  cigars,  or  cigarettes, 
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prescribed  by  law,  shall  be  permitted  to  have  packed  in,  or  attached  to, 
or  connected  with,  them,  nor  affixed  to,  branded,  stamped,  marked, 
written,  or  printed  upon  them,  any  paper,  certificate,  or  instrument 
purporting  to  be  or  represent  a  ticket,  chance,  share  or  interest  in, 
or  dependent  upon,  the  event  of  a  lottery,  nor  any  indecent  or  immoral 
picture,  representation,  print,  or  words ;  and  any  violation  of  the  pro- 
visions of  this  paragraph  shall  subject  the  offender  to  the  penalties 
and  punishments  provided  by  section  thirty-four  hundred  and  fifty-six 
of  the  Revised  Statutes. 

Act  July  20,  1868,  c.  186,  |  81,  15  Stat.  160.  Act  March  3,  1875,  c  127, 
§  2,  18  Stat.  339.     Act  July  24,  1897,  c.  11,  |  10,  30  Stat  206.     Act  July 

1,  1902,  c.  1371,  {  2,  32  Stat.  7i5.  Act  Aug.  5,  1909,  c  6,  §  33,  36  Stat. 
110. 

This  section,  as  enacted  in  the  Reyised  Statutes,  was  amended  by  changing 
the  tax  on  cigars  from  $6  per  thousand  to  $5  per  thousand,  by  changing  the 
tax  on  cigarettes  weighing  not  more  than  three  pounds  per  thousand  from 
$1.75  to  $1.50  per  thousand,  and  on  cigarettes  weighing  more  from  $6  to  $5 
per  thousand,  by  Act  March  3,  1875,  c.  127,  |  2,  cited  above. 

It  was  further  amended  by  changing  the  rates  of  the  tax  and  by  adding 
provisions  as  to  what  shall  be  classified  as  cigars  and  cigarettes,  and  for 
stamps,  dies,  and  contents  of  packages,  by  Act  July  24,  1897,  c.  11,  §  10,  also 
cited  above,  which  superseded  changes  in  the  tax  made  by  Act  March  8, 
1883,  c.  121,  S  4,  22  Stat.  489. 

It  was  further  amended  by  substituting  for  the  last  paragraph,  prescribing 
the  contents  of  packages,  the  provision  **No  packages  of  manufactured  tobacco, 
snuflf,  cigars,  or  cigarettes,  prescribed  by  law,*'  etc.,  by  Act  July  1,  1902,  c. 
1371,  §  2,  also  cited  above. 

.  It  was  further  amended  by  fixing  the  tax  on  cigars  and  cigarettes,  by 
modifying  the  provision  as  to  dies  and  stamps,  and  by  incorporating  the 
amendment  of  the  last  paragraph  by  Act  July  1,  1902,  c.  1371,  §  2,  cited 
above,  making  the  section  read  as  set  forth  here,  by  the  Payne-Aldrich  Tariff 
Act  of  Aug.  5,  1909,  c.  6,  §  33,  last  cited  above. 

The  tax  on  cigars  and  cigarettes  was  changed  by  the  War  Revenue  Act  of 
June  13,  1898,  c.  448,  I  3,  30  Stat  449,   and  its  amendments,  Act  March 

2,  1901,  c.  806,  §  8,  31  Stat  939,  and  Act  April  12,  1902,  c.  500,  §  3,  32 
Stat.  96,  the  provisions  of  which  were  superseded  by  Act  Aug.  5,  1909,  c. 
6,  §  33,  cited  above. 

R.  S.  {  3456,  mentioned  in  this  section,  is  set  forth  post,  {  6358. 

Cigars  manufactured  in  whole  of  tobacco  imported  from  any  one  country, 
made  and  manufactured  in  bonded  manufacturing  warehouses,  may  be  with- 
drawn for  home  consumption  upon  the  payment  of  the  duties  on  such  tobacco 
in  its  condition  as  imported,  and  the  payment  of  the  internal  revenue  tax 
on  such  cigars,  by  a  proviso  annexed  to  the  provisions  for  bonded  warehouses 
made  by  the  Underwood  Tariff  Act  of  Oct  3,  1913,  c  16,  |  IV,  M,  ante, 
§  5672. 

Special  taxes  are  imposed  by  Act  Oct  22,  1914,  c  331,  §  4,  88  Stat  753, 
and  Act  Sept  8,  1916,  c.  463,  §  408,  set  forth  ante,  §  5980J. 

Notes  of  Deoislons 

Constitutionality.— No  unconstitution-  ed  in,  or  attached  to,  or  connected 
al  regulation  is  made  by  the  provision  of  with,  them,  any  article  or  thing  what- 
Act  July  24,  1897,  c  11,  §  10,  cL  3,  soever,  other  .than  the  manufacturers' 
prohibiting  packing  in,  attaching  to,  or  wrappers  and  labels,  the  internal  rev- 
connecting  with,  packages  of  tobacco  enue  stamp  and  the  tobacco  or  ciga- 
"any  artide  or  thing  whatsoever,"  oth-  rettes,  respective^,  put  up  therein,  on 
er  than  certain  specified  labels  and  which  tax  is  required  to  be  paid  under 
stamps,  although  such  provision  is  con-  the  internal  revenue  laws,"  is  consti- 
strued  to  prohibit  the  insertion  in  such  tutional  and  valid,  and  the  placing  of 
packages  of  a  coupon  printed  on  thin  coupons  in  packages  of  smoking  to- 
paper  of  inappreciable  weight  and  with-  bacco,  which,  when  returned  in  certain 
out  intrinsic  value,  which  does  not  af-  numbers,  entitle  the  holders  to  premi- 
f ect  in  any  way  the  ascertaining  of  the  ums,  is  a  violation  of  such  statute,  which 
proper  tax  payable  upon  the  package,  subjects  the  manufacturer  to  the  fine 
or  interfere  in  any  way  with  the  col-  and  forfeiture  provided  by  R.  S.  §  3456, 
lection  of  such  tax.  Felsenheld  v.  tJ.  S.  post,  §  6358.  U.  S.  v.  288  Packages  of 
(1902)  22  Sup.  Ct  740,  186  U.  S.  126,  Merry  World  Tobacco  (D.  C.  1900)  103 
46  L.  Ed.  1085.  Fed.  453. 

Act  July  24,  1897,  c.  11,  §  10,  cL  3,  A  doubt  existing  as  to  the  right  of 
providing  that  "none  of  the  packages  of  tbe  government  to  enforce  section  10  of 
smoking  tobacco  and  fine  cut  chewing  the  act  of  July  24,  1807  (30  Stat.  206), 
tobacco  and  cigarettes  prescribed  by  which  excludes  from  packages  of  man- 
law  shall  be  permitted  to  have  pack-  ufactured    tobacco,    cigars,    cigarettes, 
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etc,  everything,  except  the  wrapper, 
label,  internal  revenue  stamps,  and  the 
tobacco  or  cigarettes,  etc.,  inclosed 
therein,  a  test  case  should  be  present- 
ed to  the  courts  for  judicial  determina- 
tion of  the  questions  involved.  (1898) 
22  Op.  Atty.  Gen.  181. 

Conflicting  presumptions  as  to  viola- 
tion of  law.— A  defense  being  in  case  of 
a  seizure  of  cigars  in  boxes  alleged  to 
be  not  properly  stamped,  the  presump- 
tion of  defendant's  innocence  makes  it 
incumbent  on  the  government's  coun- 
sel to  show  that  they  were  not  taken 
out  of  the  original  and  properly  stamped 
boxes  and  put  into  those  in  which  they 
were  when  seized,  held,  that  such  an 
act  could  not  have  been  done  without 
violating  some  of  the  several  stringent 
provisions  of  the  revenue  laws,  and 
subjecting  the  offender  to  criminal  pun- 
ishment. The  presumptions  in  favor  of 
innocence,  therefore,  neutralize  each 
other.  Jackson  v.  U.  S.  (0.  O.  1884) 
21  Fed.  35. 

Sale  of  clgarettes^Where  intestate 
manufactured  cigarettes  and  sold  them 
at  wholesale  at  his  storeroom  to  any 
one  who  might  apply  in  reasonable 
wholesale  quantities  at  $2  per  thou- 
sand, the  fact  that  the  larger  part  of 
the  cigarettes  manufactured  by  him 
were  purchased  by  his  son  at  $2  per 
thousand  and  sold  by  him  at  wholesale 
with  cigarettes  of  other  manufacture 
for  more  than  such  price  did  not  make 
the  "wholesale  price  or  value"  of  intes- 
tate's cigarettes  more  than  $2  per  thou- 
sand, and  hence  he  was  not  subject  to 
an  assessment  prescribed  by  section 
6180,  ante,  for  insufficient  stamping. 
Epremiam  v.  Ward  (C.  O.  1909)  169 
Fed.  691. 

insertion  of  coupons  In  packages  In 
generals— The  insertion,  in  a  package  of 
smoking  and  chewing  tobacco,  of  a  cou- 
pon printed  on  thin  paper  of  inappre- 
ciable weight  and  without  intrinsic 
value,  which  does  not  affect  in  any 
way  the  ascertaining  of  the  proper  tax 
payable  upon  the  package,  or  interfere 
in  any  way  with  the  collection  of  such 
tax,  is  forbidden  by  Act  July  24,  1897, 
c.  11,  §  10,  cl.  3,  which  prohibits  pack- 
ing in,  attaching  to,  or  connecting  vnth 
such  a  package  "an.^  article  or  thing 
whatsoever,"  other  than  certain  speci- 
fied labels  and  stamps.  Felsenheld  v. 
U.  S.  (1902)  22  Rnp.  Ct  740,  186  U.  S. 
126.  46  Tj.  Ed.  1085. 

The  insertion  in  a  package  of  smok- 
ing and  chewing  tobacco  of  a  coupon 
printed  on  thin  paper  of  nonappreciable 


weight  and  without  intrinsic  valae, 
which  does  not  affect  the  ascertainment 
of  the  tax  payable  upon  the  package 
or  interfere  with  its  collection,  is  for- 
bidden by  clause  3.    Id. 

The  scheme  of  the  American  Tobac- 
co Company  to  inclose  in  each  packajre 
of  their  cigarettes  a  coupon  or  certifi- 
cate upon  which  the  company  agrees  to 
pay  a  premium  for  the  return  of  each 
complete  set  of  coupons,  numbered 
from  1  to  10,  there  being  but  one  com- 
plete set  in  each  thousand  coupons  is- 
sqed,  is  a  violation  of  section  2  of  the 
act  of  July  1,  1902  (32  Stat  714), 
such  coupon  being  a  "certificate,  or  in- 
strument purporting  to  be  or  represent 
a  ticket,  chance,  share,  or  interest  in,  or 
dependent  upon,  the  event  of  a  lottery." 
(1904)  25  Op.  Atty.  Gen.  266. 

"Lottery"  or  "event  of  a  lottery"  de- 
l^ned^Under  the  provisions  of  R.  S.  f 
8394,  as  amended  by  Act  Aug.  5^  1909, 
§  33  (this  section),  that  no  packages  of 
manufactured  tobacco  shall  be  permit- 
ted to  have  packed  in  them  "any  pa- 
per, certificate  or  instrument  purporting 
to  be  or  represent  a  ticket,  chance, 
share  or  interest  in,  or  dependent  up- 
on, l^e  event  of  a  lottery,"  the  defini- 
tion of  a  lottery  is  not  limited  to  a 
scheme  whereby  the  value  of  the  cer- 
tificate or  ticket  is  dependent  upon  lot 
or  chance,  but  includes  as  well  a  scheme, 
whereby  the  possession  of  a  certificate 
or  prize,  having  a  fixed  value,  is  made 
to  depend  on  lot  or  chance,  and  the 
statute  is  violated  by  concealing  in  1  oat 
of  each  100  five-cent  cuts  of  plug  tobac- 
co a  tag  redeemable  by  the  maker  for 
50  cents.  U.  S.  v.  One  Box  of  Tobacco, 
"Foot  Prints"  (1911)  190  Fed.  731,  111 
C.  C.  A.  459. 

The  phrase  "event  of  a  lottery,"  in 
section  2  of  the  act  of  July  1,  1902  (32 
Stat  714),  was  not  intended  by  Oon- 
gress  to  refer  to  a  drawing  alone,  but 
to  any  scheme  or  plan  whereby  the  val- 
ue of  the  certificate  is  made  to  depend 
upon  lot  or  chance.  (1904)  25  Op.  Atty. 
Gen.  266. 

Tin  tags  In  plug  toba'^co^The  qnes- 
tion  as  to  whether  or  not  a  scheme  to 
conceal  in  one  of  a  large  number  of 
plugs  of  tobacco  a  tin  tag  entitling 
the  finder  to  a  prize  is  a  violation  of 
section  2  of  the  act  of  July  1,  1902  (32 
Stat.  714),  admits  of  considerable  doubt 
and  should  be  judicially  determined. 
(1904)  25  Op.  Atty.  Gen.  266. 

Cited  wlthont  deflnito  applicatloi, 
U.  S.  V.  Sapinkow  (O.  0.  1898)  90  Fed. 
654,  658. 


§  6205.  (R.  S.  §  3395.)  Stamps,  how  prepared,  furnished,  and  ac- 
counted for. 
The  Commissioner  of  Internal  Revenue  shall  cause  to  be  prepared, 
for  payment  of  the  tax  upon  cigars,  suitable  stamps  denoting  the  tax 
thereon.  Such  stamps  shall  be  furnished  to  collectors  requiring  them, 
and  collectors  shall,  if  there  be  any  cigar-manufacturers  within  their 
respective  districts^  keep  on  hand  at  all  times  a  supply  equal  in 
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amount  to  two  months*  sales  thereof,  and  shall  sell  the  same  only  to 
the  cigar-manufacturers  who  have  given  bonds  and  paid  the  special 
tax,  as  required  by  law,  in  their  districts,  respectively,  and  to  im- 
porters of  cigars,  who  are  required  to  affix  the  same  to  imported 
cigars  in  the  custody  of  customs  officers,  and  to  persons  required  by 
law  to  affix  the  same  to  cigars  on  hand  after  the  first  day  of  April, 
eighteen  hundred  and  sixty-nine.  Every  collector  shall  keep  an  ac- 
count of  the  number,  amount,  and  denominate  values  of  the  stamps 
sold  by  him  to  each  cigar-manufacturer,  and  to  other  persons  above 
described. 

Act  July  20,  1868,  c.  186,  §  87,  16  Stat.  162. 

Cited    without    definite    applioation,  certiorari   denied   [1001]   21   Sup.    Ot 

In  re  KoUock  (1897)  17  Sup.  Ct.  444,  926,  181  U.  S.  622,  45  I/.  Ed.  1033) ; 

448,   165  U.   S.  526,  41  L.   Ed.  813;  U.  S.  v.  Fifty-Nine  Demijohns  Agua- 

Dougherty  v.  U.  S.  (1901)  108  Fed.  56,  diente  and  Four  Barrels  of  Cigaretteii 

58,  47  C.  C.  A.  195  (writ  of  certiorari  (D.  0.  1889)  39  Fed.  401,  402. 

§  6206.  (R.  S.  §  3396.)     Inspection  of  cigars,  etc. 

The  Commissioner  of  Internal  Revenue  may  prescribe  such  regu- 
lations for  the  inspection  of  cigars,  cheroots,  and  cigarettes,  and  the 
collection  of  the  tax  thereon,  as  he  may  deem  most  effective  for  the 
prevention  of  frauds  in  the  pavment  of  such  tax. 
Act  July  20,  1868,  c  186,  §  81,  15  Stat.  160. 

Notes  of  Deoiaioiis 

Regulations    authorized.  —  A   circular  der,  and  continued  to  sell  at  retail  from 

by  the  commissioner  of  internal  revenue  the  front  part  of  the  room  in  the  rear 

required  that  a  cigar  factory  shall  be  part  of  which  was  their  manufactory, 

at  least  an  entire  room,  separated  by  Held,   that  the  order  was  within  the 

walls  and  partitions  from  the  rest  of  authority   of  the   commissioner,   under 

the  building,  and  that  the  factory  shall  this  section,  to  prescribe  regulations  for 

not,  any  part  of  it,  even  though  marked  the  inspection  of  cigars,  and  that  the 

off  and  separated  from  the  remainder  sales  were  illegal,  under  B.  S.  §§  3392, 

by  a  railing,  counter,  bench,  screen,  or  3307,  3400,  ante,  §  6202,  and  post,  §{ 

curtain,  be  used  as  a  store,  where  the  6207,   6210,   being  removals  of   cigars 

manufacturer  can  sell  his  cigars  other-  from  the  place  where  they  were  manu^ 

wise  than  in  legal  boxes  properly  brand-  factured  without  being  packed  in  boxes 

ed  and  stamped.    Plaintiffs,  having  paid  and  properly  stamped.    Ludloff  v.  U.  S. 

special  taxes  both  as  retail  dealers  and  (1883)  2  Sup.  Ct.  475,  108  U.  S.  176, 

as  manufacturers,  disregarded  the  or-  27  L.  Ed.  693. 

§  6207.  (R.  S.  §  3397,  as  amended,  Act  March  1,  1879,  c.  125,  § 
16.)  Removal  without  properly  boxing,  stamping,  or  brand- 
ing;  using  false  stamps,  etc.;   cigars  for  export. 

Whenever  any  cigars  are  removed  from  any  manufactory,  or  place 
where  cigars  are  made,  without  being  packed  in  boxes  as  required  by 
the  provisions  of  this  chapter,  or  without  the  proper  stamp  thereon 
denoting  the  tax,  or  without  stamping,  indenting,  burning,  or  im- 
pressing into  each  box,  in  a  legible  and  durable  manner,  the  number 
of  the  cigars  contained  therein,  the  number  of  the  manufactory,  and 
the  number  of  the  district  and  the  State,  or  without  properly  affixing 
thereon  and  canceling  the  stamp  denoting  the  tax  on  the  same,  or  are 
sold,  or  offered  for  sale,  not  properly  boxed  and  stamped,  they  shall 
be  forfeited  to  the  United  States.  And  every  person  who  commits 
any  of  the  above-described  offenses  shall  be  fined  for  each  such  of- 
fense not  less  than  one  hundred  dollars  nor  more  than  one  thousand 
dollars,  and  imprisoned  not  less  than  six  months  nor  more  than  two 
years.  And  every  person  who  packs  cigars  in  any  box  bearing  a 
false  or  fraudulent  or  counterfeit  stamp,  or  who  affixes  to  any  box 
containing  cigars  a  stamp  in  the  similitude  or  likeness  of  any  stamp 
required  to  be  used  by  the  laws  of  the  United  States,  whether  the 
same  be  a  customs  or  internal-revenue  stamp,  or  who  buys,  receives, 
or  has  in  his  possession  any  cigars  on  which  the  tax  to  which  they 
are  liable  has  not  been  paid,  or  who  removes,  or  causes  to  be  re- 
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moved,  from  any  box  any  stamp  denoting  the  tax  on  cigars,  with  in- 
tent to  use  the  same,  or  who  uses,  or  permits  any  other  person  to 
use,  any  stamp  so  removed,  or  who  receives,  buys,  sells,  gives  away, 
or  has  in  his  possession  any  stamp  so  removed,  or  who  makes  any 
other  fraudulent  use  of  any  stamp  intended  for  cigars,  or  who  re- 
moves from  the  place  of  manufacture  any  cigars  not  properly  boxed 
and  stamped  as  required  by  law,  shall  be  deemed  guilty  of  a  felony, 
and  shall  be  fined  not  less  than  one  hundred  dollars  nor  more  than 
one  thousand  dollars,  and  imprisoned  not  less  than  six  months  nor 
more  than  three  years :  Provided,  That  cigars  packed  expressly  for 
export,  and  which  shall  be  exported  to  a  foreign  country  under  the 
restrictions  and  regulations  prescribed  by  the  Commissioner  of  In- 
ternal Revenue,  and  approved  by  the  Secretary  of  the  Treasury,  shall 
be  exempt  from  the  provisions  of  this  section,  and  also  from  the  pro- 
visions of  section  thirty-three  hundred  and  ninety-three  of  the  Re- 
vised Statutes,  requiring  a  label  to  be  affixed  to  each  box. 

Act  July  20,  1868,  c.  186,  §  89,  15  Stat  162.  Act  June  6,  1872,  c  315, 
{  31,  17  Stat  255.    Act  March  1,  1879,  c.  125,  §  16,  20  Stat  348. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
after  the  words  "stamp  thereon  denoting  the  tax,"  in  place  of  the  words  "or 
without  burning  into  each  box  with  a  branding  iron,"  the  words  "or  without 
stamping,  indenting,  burning,  or  impressing  into  each  box,  in  a  legible  and 
durable  manner,"  and  by  inserting,  after  the  words  "of  the  cigars  contained 
therein,"  in  place  of  the  words  "the  name  of  the  manufacturer,"  the  words 
"the  number  of  the  manufactory,"  and  by  adding  at  the  end  of  the  section 
as  originally  enacted  the  proviso  as  set  forth  here,  by  Act  March  1,  1879,  c 
125,  S  16,  last  cited  above. 

Notes  of  Beeisions 


See  notes  under  {  5959,  ante. 

Adoption  of  Hamilton-Brooks  cigar 
stamp  and  regulations  relating  tliereto. 

—The  Commissioner  of  Internal  Reve- 
nue, with  the  approval  of  the  Secretary 
of  the  Treasury,  may  adopt  the  device 
known  as  the  Hamilton-Brooks  dgar 
stamp,  and  prescribe  regulations  for 
its  use,  cancellation,  and  destruction,  in 
accordance  with  the  design  of  its  in- 
ventor, if  deemed  expedient  (1881) 
17  Op.  Atty.  Gen.  111. 

Cigarettes  as  witiiln  meaning  of  stat- 
ute.—R.  S.  §  3397  was  amended  by  Act 
1879,  c.  125,  §  16,  which  struck  out 
said  section,  and  substituted  therefor 
a  provision  for  "stamping,  indenting," 
burning,  "or  impressing,'*  into  each 
box,  **in  a  legible  and  durable  manner, 
[with  a  burning  iron,]  the  number  of 
cigars  contained  therein,  [the  name 
of  the  manufacturer,]  the  number  of 
the  manufacturer,  and  the  number  of 
the  district  and  the  state."  The  quoted 
words  are  in  the  new  section  and  not 
in  the  old  and  the  words  in  brackets 
are  in  the  old  section  and  not  in  the 
new.  Held,  in  view  of  the  provision 
in  section  6197,  ante,  that  cigarettes 
shall  be  held  to  be  cigars  under  the 
meaniug  of  chapter  7,  that  this  section 
is  a  part  of  the  chapter,  so  as  to  bring 
cigarettes  within  its  provisions  by  vir- 
tue of  the  definition  of  cigars  contained 
in  section  6197,  ante.  U.  S.  v.  Sapin- 
kow  (C.  O.  1898)  90  Fed.  654. 

Selling  or  removing  cigars  not  boxed, 
stamped,  and  branded  in  general.— The 

punishment  imposed  for  selling  Hin- 
stamped  cigars   (Act  July  20,  1868,  i 
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89)  is  not  confined  to  importers  and 
manufacturers,  though  they  alone  are 
required  to  pack  the  cigars  and  affix  the 
stemp.  U.  S.  V.  Edwards  (D.  C.  1873) 
Fed.  Cas,  No.  15,025. 

The  proviso  in  section  31,  c  S15, 
Act  June  6,  1872,  authorizing  the  use 
of  wood,  metal,  paper,  etc.,  separately 
or  in  combination,  for  packing  tobacco, 
snuff,  and  cigars,  under  regulations  of 
the  Commissioner  of  Internal  Revenue, 
does  not  by  Implication  modify  or  in 
any  way  affect  the  requirement  of  Act 
July  20,  1868,  c  186,  §  89,  that  certain 
numbers  and  names  be  burned  into  cigar 
boxes  with  a  branding  iron  before  re- 
moving them  from  the  manufactory. 
(1875)  15  Op.  Atty.  Gen.  517. 

A  sale  of  a  lot  of  cigars  at  the  fac- 
tory where  made  before  they  are  aU 
boxed,  or  any  of  them  stamped,  and  de- 
livery of  possession,  will  not  be  hi- 
valid  between  the  parties,  under  the  act 
of  congress  imposing  a  forfeiture  for 
selling  or  offering  to  sell  cigars  before 
they  are  boxed  and  stamped,  where  the 
contract  of  sale  provides  that  they  shall 
be  stamped,  as  the  law  requires,  before 
their  removal.  Straus  v.  Minzesheimer 
(1875)  78  m.  492. 

Keeping  for  sale  cigars  not  properiy 
stamped.— Where  the  owner  of  un- 
stamped cigars  intended  to  sell  them  if 
an  opportunity  offered,  he  is  guilty  of 
violating  the  law  in  keeping  cigars  for 
sale  not  properly  stamped,  though  he 
intended  to  stamp  them  before  consum- 
mating a  sale.  tf.  S.  v.  Woolheim  (D. 
C.  1870)  Fed.  Cas.  No.  16,761. 

The  propriety  of  submitting  to  the 
jury  the  question  whether  an  alleged 
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sale  of  goods  by  a  Tendor  to  his  broth- 
er was  fraudulent  as  to  creditors  was 
not  obviated  by  the  fact,  if  it  existed, 
that  the  sale  of  cigars  (which  were 
among  the  goods)  was  made  in  violation 
of  the  United  States  revenue  laws,  since 
the  sale  embraced  property  not  covered 
by  those  laws.  Wessels  v.  Beeman 
(1887)  66  Mich.  343,  33  N.  W.  510. 

Cigars  sold  at  place  of  manufacture.^ 

A  circular  by  the  commissioner  of  in- 
ternal revenue  required  that  a  cigar 
factory  shall  be  at  least  an  entire  room, 
separated  by  walls  and  partitions  from 
the  rest  of  the  building,  and  that  the 
factory  shall  not,  any  part  of  it,  even 
though  marked  off  and  separated  from 
the  remainder  by  a  railing,  counter, 
bench,  screen,  or  curtain,  be  qsed  as  a 
store,  where  the  manufacturer  can  seU 
his  cigars  otherwise  than  in  legal  boxes 
properly  branded  and  stamped.  Plain* 
tiffs,  having  paid  special  taxes  both  as 
retail  dealers  and  as  manufacturers, 
disregarded  the  order,  and  continued  to 
sell  at  retail  from  the  front  part  of  tho 
room  in  the  rear  part  of  which  was 
their  manufactory.  Held,  that  the  or- 
der was  within  the  authority  of  the 
commissioner,  under  section  6206,  ante, 
to  prescribe  regulations  for  the  inspec- 
tion of  cigars,  and  that  the  sales  were 
iUegal,  under  R.  S.  §§  3392,  3397,  3400, 
this  section  and  ante,  |  6202,  and  post, 
I  6210,  being  removals  of  cigars  from 
the  place  where  they  were  manufactur- 
ed without  being  packed  in  boxes  and 
properly  stamped.  Ludloff  v.  U.  S. 
(1883)  2  Sup.  Ct  475,  108  U.  S.  176, 
27  Jj.  Ed.  693. 

Where  cigars  are  made  in  the  back 
part  of  a  room  and  sold  in  the  front 
part  thereof,  the  back  part  is  to  be 
regarded  as  a  manufactory,  and  they 
cannot  be  removed  to  the  front  part 
without  first  branding  and  stamping. 
U.  S.  V.  Neid  (D.  O.  1870)  Fed.  Cas. 
No.  15,860. 

Possession  of  unstamped  cigars 
brought  by  passenger  from  foreign 
country^tJnder  the  regulations  of  the 
treasury  department  permitting  a  pas- 
senger entering  the  United  States  to 
bring  in  free  of  duty,  as  personal  ef- 
fects, not  exceeding  60  cigars,  Mexican 
cigars  so  brought  into  this  country  by 
passengers  or  travelers  are  not  subject 
to  internal  revenue  tax;  and  one  to 
whom  such  cigars  have  been  given  may 
retain  the  same  in  his  possession  un- 
stamped, or  may  give  them  away,  with- 
out being  subject  to  the  penalty  impos- 
ed by  this  section  on  every  person  "who 
buys,  receives  or  has  in  his  possession 
any  cigars  on  which  the  tax  to  which 
they  are  liable  has  not  been  paid." 
Nichols  Y.  U.  S.  (1901)  106  Fed.  672, 
46  C.  C.  A.  405.. 

Affixing  simulated  stamps  to  boxes. 

—The  offense  of  affixing  simulated  cus- 
toms stamps  to  boxes  of  cigars  may 


be  committed  by  affixing  to  a  box  of 
domestic  cigars  a  likeness  of  a  customs 
stamp.  U.  a  V.  Jacoby  (O.  C.  1875) 
Fed.  Cas.  No.  15,462. 

Forfeiture  and  penalty.— In  case  of 
seizure  of  cigars  alleged  to  be  in  boxes 
other  than  such  as  should  have  con- 
tained them  according  to  the  revenue 
laws,  the  natural  and  reasonable  infer- 
ence is  that  the  cigars  were  removed 
from  the  factory  in  the  condition  in 
which  they  were  found.  Jackson  y. 
U.  S.   (0.  0.  1884)  21  Fed.  35. 

Section  3397,  R.  S.,  as  amended  by 
section  16  of  the  act  of  March  1,  1879 
(this  section),  requires  that  each  of 
the  items  mentioned  must  be  branded 
or  impressed  upon  boxes  of  cigars  be- 
fore removal  from  the  factory,  and, 
for  the  omission  of  either  item  requir- 
ed, cigars  are  forfeited,  and  may  be 
seized  in  the  hands  of  bona  fide  pur- 
chasers. TJ.  S.  V.  Seventy- Six  Thou- 
sand One  Hundred  and  Twenty-Five 
Cigars  (D.  C.  1883)  18  Fed.  147,  judg- 
ment affirmed  Cunard  S.  S.  Co.  y. 
Robertson  (1884)  5  Sup.  Ct.  247,  112 
U.  S.  580,  28  L.  Ed.  798. 

Where  boxes  of  cigars  had  impressed 
upon  them  all  the  items  required,  but 
the  number  of  the  factory  was  false, 
held,  that  the  section  required  the  fac- 
tory number  to  be  truly  stated,  and 
for  not  complying  therewith  the  ci- 
gars became  forfeited.     Id. 

The  amendment  of  1879  for  the  first 
time  required  the  statement  of  the  fac- 
tory number,  and  the  omission  of  a 
correct  statement  of  the  factory  num- 
ber became,  by  the  amendment,  a  new 
ground  of  forfeiture.  Held,  therefore, 
condemnation  could  not  be  had  upon 
this  ground,  upon  an  information  bas- 
ed upon  section  6207  only.     Id. 

A  jury  having  been  waived,  and  the 
case  tried  by  consent  before  the  court, 
and  no  further  evidence  being  desired 
to  be  put  in  by  the  claimant,  held,  that 
the  plaintiff's  application  to  amend  the 
information  in  substance  by  inserting 
a  count  upon  the  omission  of  the  fac- 
tory number  under  the  act  of  1879 
should  be  allowed  upon  terms.     Id. 

A  dealer  in  cigars  would  not  be  lia- 
ble to  any  penalty  under  existing  laws 
(see  this  section  and  section  6214, 
post)  for  refusal  or  neglect  to  detach 
the  coupons  from  the  stamp  known^ 
as  the  Hamilton-Brooks  stamp,  at  the 
time  contemplated  by  that  device, 
should  such  stamp  be  adopted  in  pur- 
suance of  the  provisions  of  section 
6343,  post.  He  would  under  existing 
laws  incur  liability  for  not  destroying 
the  stamp  when  the  box  is  emptied, 
but  not  for  refusal  or  neglect  to  do 
so  previously  thereto.  (1880)  16  Op. 
Atty.  Gen.  443. 

Any  failure  to  use,  cancel,  and  de- 
stroy the  Hamilton-Brooks  cigar 
stamp,  as  directed  by  such  regulations, 
would  make  the  party  chargeable  with 
the  failure  amenable  to  the  penalties 
existing  March  1,  1879  (20  Stat  351), 
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as  to  the  stamps  then  in  use.     (1881)  nated  as  felonies  and  some  not,  may  be 

17  Op.  Atty.  Gen.  111.  charged  in  different  counts  of  the  same 

If   cigars   are   offered  for   sale   con-  indictment,   under   section   1690,  ante. 

trary  to  the  revenue  laws  of  the  Unit-  U.  S.  v.  Jacoby  (G.  O.  1S75)  Fed.  Gaa. 

ed  States,  a  right  of  forfeiture  and  sei-  No.  15,462. 

sure   by    the    goyemment   arises,   and.  In  an  indictment  for  removing  dgan 

if  the  cigars  are  actually  sold  pursuant  not  packed  in  boxes,  it  is  umiecessary 

to  such  offer,  a  subsequent  seizure  by  to  aver  an  intent  to  defraud  the  Unit- 

the  government  operates  to  vest   the  ed  States.    Id. 

title  of  the  government  thereby  ac-  An  indictment  under  this  section 
quired  as  of  the  time  of  the  offer  of  charging  that  defendant  "did  buy,  re- 
sale, and  to  devest  the  paper  title  ceive,  and  have  in  his  possession"  d- 
made  by  the  sale  pursuant  to  the  of-  gars  on  which  the  tax  was  not  paid, 
fer.  Gethner  v.  Salomon  (1910)  157  warrants  a  conviction  on  proof  of  pos- 
ni.  App.  196.  session  alone.     U.  S.  v.  Millard  iO.  (X 

Where    the    United    States   took   no  1876)   Fed.  Gas.  No.  15,769. 

steps  to  enforce  a  forfeiture  of  goods  .  The  words  "as  required  by  law,"  as 

for  violation   of   the  internal  revenue  used  in  an  indictment  for  selling  cigars 

laws,  a  sale  of  such  goods  will  pass  a  not  properly  boxed  and  stamped,  dis- 

good  title,  as  the  title  of  the  govern-  penses  with   the  necessity  of  alleging 

ment  to  goods  forfeited  does  not  vest  that  the  cigars  were  not  within  the  ez- 

until      after      judici^d      condemnation,  cepted  classes.     U.  S.  v.  Edwards  (D. 

though  then  it  relates  back  to  the  time  G.  1873)  Fed.  Gas.  No.  15,025. 

the  offense  was   committed.     Wessels  cited    without    definite    applicatloi, 

S    w^";??    ^^^^^^    ^^   ^"^   ^^'  ^^  Allen  V.  Arguimbau  (1905)  25  Snp.  Ct 

N.  W.  4W.  ^22,  624,  198  U.  S.  149,  49  L.  Ed.  990; 

Indiotmentj-Offenses  under  this  sec-  Jackson  v.  U.  S.  (G.  G.  1884)  21  Fed. 

tion  which  arise  out  of  the  same  trans-  35. 
action,  though  some  of  them  are  desig- 

§  6208.  (R.  S.  §  3398.)  Absence  of  stamp  evidence  of  non-pay- 
ment of  tax. 
The  absence  of  the  proper  revenue-stamp  on  any  box  of  cigars 
sold,  or  offered  for  sale,  or  kept  for  sale,  shall  be  notice  to  all  persons 
that  the  tax  has  not  been  paid  thereon,  and  shall  be  prima-facie  evi- 
dence of  the  non-payment  thereof,  and  such  cigars  shall  be  forfeited 
to  the  United  States. 

Act  July  20,  1868,  c.  186,  §  90,  15  Stat  163. 

Cited     without    definite     application,      Whisky  (1877)  05  U.  S.  571,  576,  24 
U.    S.    T.    Two    Hundred    Barrels    of     L.  Ed.  491. 

§  6209.  (R.  S.  §  3399.)  Cigars  manufactured  on  shares,  commis- 
sion, or  contract;  how  stamped;  fraud. 
Whenever  cigars  of  any  description  are  manufactured,  in  whole  or 
in  part,  upon  commission  or  shares,  or  the  material  is  furnished  by 
one  party  and  manufactured  by  another,  or  the  material  is  furnished 
or  sold  by  one  party  with  an  understanding  or  agreement  with  an- 
other that  the  cigars  are  to  be  received  in  payment  therefor,  or  for 
any  part  thereof,  the  stamps  required  by  law  shall  be  affixed  by  the 
actual  maker  before  the  cigars  are  removed  from  the  place  of  manu- 
facturing. And  in  case  of  fraud  on  the  part  of  either  of  said  parties 
in  respect  to  said  manufacture,  or  of  any  collusion  on  their  part  with 
intent  to  defraud  the  revenue,  such  material  and  cigars  shall  be  for- 
feited to  the  United  States ;  and  every  person  engaged  in  such  fraud 
or  collusion  shall  be  fined  not  less  than  one  hundred  dollars  nor 
more  than  five  thousand  dollars,  and  imprisoned  for  not  less  than  six 
months  nor  more  than  three  years. 

Act  July  20,  1868,  c.  186,  |  91,  15  Stat  163. 

Cited  without  definite  application, 
In  re  Riggsbee  (D.  O.  1907)  151  Fed. 
701. 

§  6210.  (R.  S.  §  3400.)     Forfeiture  of  property  for  selling,  etc.,  con- 
trary to  law,  using  false  stamps,  etc. 
Every  manufacturer  of  cigars  who  removes  or  sells  any  cigars 
[without  payment  of  the  special  tax]  as  a  cigar-manufacturer,  or  with- 
out having  given  bond  as  such,  or  without  the  proper  stamps  denot- 
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ing  the  tax  thereon ;  or  who  makes  false  or  fraudulent  entries  of  the 
manufacture  or  sale  of  any  cigars;  or  makes  false  or  fraudulent 
entries  of  the  purchase  or  sale  of  leaf-tobacco,  tobacco-stems,  or 
other  material  used  in  the  manufacture  of  cigars ;  or  who  affixes  any 
false,  forged,  spurious,  fraudulent,  or  counterfeit  stamp,  or  imitation 
of  any  stamp,  required  by  law  to  any  box  containing  any  cigars,  shall, 
in  addition  to  the  penalties  elsewhere  provided  in  this  Title  for  such 
offenses,  forfeit  to  the  United  States  all  raw  material  and  manufac- 
tured or  partly  manufactured  tobacco  and  cigars,  and  all  machinery, 
tools,  implements,  apparatus,  fixtures,  boxes,  barrels,  and  all -other 
materials  which  shall  be  found  in  his  possession,  or  in  his  manufac- 
tory, and  used  in  his  business  as  such  manufacturer,  together  with  his 
estate  or  interest  in  the  building  or  factory,  and  the  lot  or  tract  of 
ground  on  which  such  building  or  factory  is  located,  and  all  appurte- 
nances thereunto  belonging. 

Act  July  20,  1868,  c.  186,  |  92,  15  Stat  163. 

The  words  of  this  section,  "without  payment  of  the  special  tax,"  inclosed 
in  brackets,  were  superseded  by  the  abolition  of  the  special  tax  by  the  Mc- 
Kinley  Tariff  Act  of  Oct  1,  1890,  c.  1244,  §  26,  ante,  §  6177.  These  words, 
however,  are  revived  by  Act  Oct  22,  1914,  c.  331,  {  4,  38  Stat  753,  and 
Act  Sept  8,  1916,  c  463,  §  408,  set  forth  ante,  {  5980J,  imposing  a  special  tax. 

Notes  of  Doeisions 

See  notes  under  §  5959,  ante.  Cigars  sold  at  place  of  manefaoture. 

^      I            -*  lA  ""-^   circular   by   the   commissioner   of 

Mortq«oe    •»    affecting    forfeiture^  internal  revenue  required  that  a  cigar 

The  existence  of  a  bona  fide  mortgage  factory    shall    be    at    least    an    entire 

on  materials  or  other  personal  prop-  room,    separated   by  walls   and   parti- 

erty  which  is  aUowed  to  remain  in  the  tions  from  the  rest  of  the  building,  and 

possession  of  the  manufacturer,  and  to  that  the  factory  shall  not,  any  purt  of 

be  used  by  him  in  his  business,  will  not  j^,  even  though  marked  off  and  sepa- 

prevent  the  forfeiture  of  such  proper-  ^a^ed  from  the  remainder  by  a  railing, 

ty,   the   risk   of  which  the  mortgagee  counter,  bench,  screen,  or  curtain,  be 

must  be  held  to  have  assumed,  as  the  xised  as  a  store,  where  the  manufac- 

provision  for  forfeiture  of  such  prop-  turer    can    sell    his    cigars    otherwise 

erty  is  not  limited,  like  that  relating  to  than  in  legal  boxes  properly  branded 

real  estate,  to  the  interest  of  the  of-  and    stamped.     Plaintiffs,   having   paid 

fender  therein.    U.  S.  v.  246l^  Pounds  special  taxes  both  as  retail  dealers  and 

of  Tobacco  (D.  O.  1900)  103  Fed.  791.  as  manufacturers,  disregarded  the  or- 
der,   and    continued    to    sell    at    retail 

Leased  machinery  as  subject  to  for-  from  the  front  part  of  the  room  in  the 

felture.— Under    this    section    the    fact  rear   part  of  which  was  their  manu- 

that  machinery  used  by  a  manufactur-  factory.      Held,    that    the    order    was 

er  guilty  of  a  violation  of  the  law  was  within   the   authority   of  the   commis- 

leased  from  a  third  person,  who  was  sioner,    under    section   6206,    ante,    to 

ignorant    of    such    violation,    will    not  prescribe  regulations  for  the  inspection 

prevent  Its  forfeiture,  but  the  owner  of  cigars,  and  that  the  sales  were  ille- 

must  be  held  to  have  acted  with  the  gal,  under  Rev.  St  §§  3392,  3397,  3400, 

knowledge  that  the  property  would  be  this  section,  and  ante,  §§  6202,  6207, 

subject   to   forfeiture  if   the   business  being    removals    of    cigars    from    the 

was  unlawfully  conducted,  and  to  have  place  where   they   were   manufactured 

taken  the  risk.    U.  S.  v.  Two  Hundred  without    being    packed    in    boxes    and 

and  Twenty  Patented  Machines  (D.  O.  properly    stamped.     Ludloff   v.    U.    S. 

1900)  99  Fed.  559.  (1883)  2  Sup.  Ot  475,  108  U.  S.  176, 

27  L.  Ed.  693. 

(R.  S.  §  3401.  ,  Temporary.) 
This  section  imposed  a  penalty  for  falsely  representing  cigars  to  have  been 
made  prior  to  July  20,  1868.    It  is  omitted,  as  temporary  merely. 

§  6211.  (R.  S.  §  3402.)  Imported  cigars  to  pay  tax;  stamps, 
when  and  by  whom  affixed. 
All  cigars  imported  from  foreign  countries  shall  pay,  in  addition  to 
the  import  duties  imposed  thereon,  the  tax  prescribed  by  law  for 
cigars  manufactured  in  the  United  States,  and  shall  have  the  same 
stamps  affixed.  The  stamps  shall  be  affixed  and  canceled  by  the 
owner  or  importer  of  the  cigars  while  they  are  in  the  custody  of  the 
proper  custom-house  officers,  and  the  cigars  shall  not  pass  out  of  the 
custody  of  such  officers  until  the  stamps  have  been  so  affixed  and 
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canceled,  but  shall  be  put  up  in  boxes  containing  quantities  as  pre- 
scribed in  this  chapter  for  cigars  manufactured  in  the  United  States, 
before  the  stamps  are  affixed.  And  the  owner  or  importer  of  such 
cigars  shall  be  liable  to  all  the  penal  provisions  of  this  Title  prescribed 
for  manufacturers  of  cigars  manufactured  in  the  United  States. 
Whenever  it  is  necessary  to  take  any  cigars  so  imported  to  any  place 
other  than  the  public  stores  of  the  United  States,  for  the  purpose  of 
afiixing  and  canceling  such  stamps,  the  collector  of  customs  of  the 
port  where  such  cigars  are  entered  shall  designate  a  bonded  ware- 
house to  which  they  shall  be  taken,  under  the  control  of  such  cus- 
toms officer  as  such  collector  may  direct.  And  every  officer  of  cus- 
toms who  permits  any  such  cigars  to  pass  out  of  his  custody  or  con- 
trol, without  compliance  by  the  owner  or  importer  thereof  with  the 
provisions  of  this  section  relating  thereto,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall  be  fined  not  less  than  one  thousand  dollars 
nor  more  than  five  thousand  dollars,  and  imprisoned  not  less  than 
six  months  nor  more  than  three  years. 

Act  July  20,  1868,  c.  168,  §  93,  15  Stat  163. 

The  importation  of  cigars  was  regulated  by  R.  S.  §  2804,  ante,  |  5500. 

Notes  of  Deoisioni 

Cigars   shipped   from    Philippine    Is-  and  cancel  the  internal  revenue  stamps 

lands.— Cigars  shipped  from  the  Philip-  required  by  this   section  to  be  afi^ed 

pine  Islands  to  the  United  States  are  and  canceled  while  such  cigars  are  in 

not    subject    to    internal    revenue    tax  the  custom  house,  yet  the  collector  of 

under    this    section.      (1902)    24    Op.  the  port  may  in  his  discretion  exclude 

Atty.  Gen.  120.  such  an  agent  from   resorting  to   the 

Prior  to  the  passage  of  the  act  of  public  stores  for  that  purpose;  and,  in 
July  1,  1902  (32  Stat  691),  the  PhiUp-  the  absence  of  legislation  by  congress 
pine  Islands  were  "within  the  exterior  or  regulation  by  the  treasury  depart- 
boundaries  of  the  United  States"  with-  ment,  no  action  accrues  thereby  to  the 
in  the  meaning  of  section  6350,  post,  agent  thus  excluded.  Slaight  v.  Hed- 
and  subject  to  its  provisions;  but  since  den  (O.  O.  1888)  39  Fed.  103. 
its  passage  the  provisions  of  that  sec-  It  is  a  fair  interpretation  of  this  sec- 
tion have  been  inoperative  in  those  tion  to  construe  it  as  warranting  the 
islands,  section  1  of  that  act  provid-  adoption  of  such  reasonable  regula- 
ing  in  effect  that  the  laws  of  the  Unit-  tions  touching  the  admission  of  agents 
ed  States  shall  not  apply  to  the  Phil-  to  the  premises  of  the  custom  house  as 
ippine  Islands.  No  internal  revenue  the  collector  may  see  fit  to  approve  of. 
'tax    therefore   can   be    imposed   under  Id. 

MrlnZ^  fnf^n\^^''^^^^^^  C»*«^  ^"h^"*  «"««"»*•  application, 
PK  «?.olo  t1.^^^  th  ^  ^'  S-  ^-  Sapinkow  (O.  C.  1898)  90  Fed. 
Philippme  Islands.  Id.  q^^  q^^,  ^  g  ^  Fifty-Nine  Demi- 
Exclusion  of  agent  of  owner  or  Im-  Johns  Aguadiente  and  Four  Barrels  of 
porter  from  custom  house  premises.—  Cigarettes  (D.  0.  1889)  39  Fed.  401, 
Though  the  owner  or  importer  of  ci-  402. 
gars  may  by  his  agent  lawfully  affix 

§  6212.  (R.  S.  §  3403.)  Selling  imported  cigars  not  packed  as  re- 
quired by  law. 
Every  person  who  sells  or  offers  for  sale  any  imported  cigars, 
or  cigars  purporting  or  claimed  to  have  been  imported,  not  put 
up  in  packages  and  stamped  as  provided  by  this  chapter,  shall  be 
fined  not  less  than  five  hundred  dollars,  nor.  more  than  five  thou- 
sand dollars,  and  be  imprisoned  not  less  than  six  months  nor  more 
than  two  years. 

Act  July  20,  1868,  c.  186,  §  94,  16  Stat.  164. 

A  provision  of  this  section,  preceding  Uiat  set  forth  here,  that  all  cigars 
of  every  description,  on  hand  after  April  1,  1869,  should  be  taken  to  have 
been  either  manufactured  or  imported  after  the  passage  of  the  internal 
revenue  act  of  July  20,  1868,  and  should  be  stamped  accordingly,  is  omitted 
as  temporary  merely,  and  executed. 

§  6213.  (R.    S.    §    3404.)     Purchasing    cigars    not    branded    or 
stamped. 
Every  person  who  purchases  or  receives  for  sale  any  cigars  which 
(7222) 


Ch.  7)  INTERNAL  REVENUE  §   6214 

have  not  been  branded  or  stamped  according^  to  law,  shall  be  liable 
to  a  penalty  of  fifty  dollars  for  each  such  offense. 

Act  June  80,  1864,  c.  173,  §  92,  13  Stat.  263.  Act  July  13,  1866,  c  184, 
{  9,  14  Stat.  126.    Act  July  20,  1868,  c.  186,  §  89,  15  Stat.  162. 

Cited  without  definite  application, 
NicholB  V.  U.  S.  (1901)  106  Fed.  672,  46 
0.  C.  A.  405. 

§  6213a.  (R.  S.  §  3405.)     Buying  dgars  from  a  manufacturer  who 
has  not  paid  a  special  tax. 

Every  person  who  purchases  or  receives  for  sale  any  cigars  from 
any  manufacturer  who  has  not  paid  the  special  tax  shall  be  liable  for 
each  offense  to  a  penalty  of  one  hundred  dollars,  and  to  a  forfeiture 
of  all  the  said  articles  so  purchased  or  received,  or  of  the  full  value 
thereof. 

Act  June  80.  1864,  c.  178,  §  92,  13  Stat.  263.  Act  July  13,  1866,  c.  184,  § 
9,  14  Stat.  126. 

This  section  became  inoperative  by  the  repeal  of  special  taxes  by  the  Mc- 
Kinley  Tariff  Act  of  Oct.  1,  1890,  c.  1244,  §  26,  ante,  §  6177.  It  was  re- 
vived by  Act  Oct  22,  1914,  c.  331,  §  4,  38  Stat  753,  and  Act  Sept  8,  1916, 
c.  463,  §  408,  set  forth  ante,  §  5980j,  imposing  a  special  tax. 

§  6214.  (R.  S.  §  3406.)     Stamps  on  emptied  cigar-boxes  to  be 

destroyed;  penalty  for  neglect,  etc. 
Whenever  any  stamped  box  containing  cigars,  cheroots,  or  cigar- 
ettes, is  emptied,  it  shall  be  the  duty  of  the  person  in  whose  hands 
the  same  is  to  destroy  utterly  the  stamps  thereon.  And  any  person 
who  willfully  neglects  or  refuses  so  to  do  shall,  for  each  such  offense, 
be  fined  not  exceeding  fifty  dollars  and  imprisoned  not  less  than  ten 
days  nor  more  than  six  months.  And  any  person  who  fraudulently 
gives  away  or  accepts  from  another,  or  who  sells,  buys,  or  uses  for 
packing  cigars,  cheroots,  or  cigarettes,  any  such  stamped  box,  shall 
for  each  such  offense  be  fined  not  exceeding  one  hundred  dollars 
and  be  imprisoned  not  more  than  one  year.  Any  revenue  officer  may 
destroy  any  emptied  cigar-box  upon  which  a  cigar-stamp  is  found. 

Act  March  2,  1867,  c.  169,  §  32,  14  Stat  484.  Act  July  20,  1868,  c.  186,  §§ 
72,  89,  15  Stat  156,  162.    Act  June  6,  1872,  c.  315,  {  33,  17  Stat  255. 

Notes  of  Deoisions 

Permlaaion  to   violate   law^-Permis-  of  Tobacco  (D.  0.  1871)  Fed.  Cas.  No. 

sion  from  the  commissioner  of  internal  11,500. 
revenue  will  not  justify  an  unlawful  act 

So  one   who   has   cut  the  stamps   on  Liability  to  penalty^A  dealer  in  ci- 

bozes  of  cigars  and  taken  out  and  re-  e^^^  would  not  be  liable  to  any  penalty 

packed  the  cigars  in  the  same  boxes,  under  existing  laws    (see  this  section 

with  intent  to  dispose  of  them  with-  and    section   6207,    ante),    for    refusal 

out  adding  new  stamps,  cannot  justify  or  neglect  to  detach  the  coupons  from 

himself  by  permission  to  do  so  from  ^^e    stamp    known    as    the    Hamilton- 

the  commissioner.    U.  S.  v.  Four  Thou-'  Brooks  stamp,  at  the  time  contemplated 

sand   One   Hundred   and   Seventy-Five  ^y  ^^^t  device,  should  such  stamp  be 

Cigars  (0.  0.  1879)  Fed.  Cas.  No.  15,-  adopted  in  pursuance  of  the  provisions 

154.  of  section  6343,  post     He  would  un- 

Di.ri..^  ^9  ..«.*.m»«rf  »i»....      A  ^i^A^^  ^®'  existing  laws  incur  liability  for  not 

Pledge  of  unstamped  clgars^A  pledge  destroying  the  stamp  when  the  box  is 

of    unstamped    cigars    does   not    come  ^^^^   ^ut  not  for  refusal  or  neglect 

within  the  provisions  of  this  section  and  to  do  so  previously  thereto.    (1880)  16 

section    6197,    ante,    requmng    cigars  q^  Atty  Gen  443 

manufactured  and  sold,  or  removed  for  r^^^  Commi^ioner  of  Internal  Reve- 

rnmC  V  ??,rit  nRlf^T^^'mTl^       °"«'  ^t^   the  approval  of  the  Secre- 
Combs  V.  Tuchelt  (1878)  24  Minn.  423.       ^^  ^^  ^he  Treasury,  may  adopt  the  de- 

Intentlon  to  violate  law  aa  ground  of  vice   known   as    the   Hamilton-Brooks 

forfeituro^The  intention  on  the  part  cigar  stamp,  and  prescribe  regulations 

of  those  in  charge  of  a  tobacco  store  for  its  use,  cancellation,  and  destruc- 

to  violate  the  law  in  relation  to  the  tion,  in  accordance  with  the  design  of 

goods  that  were  taxable  by  not  can-  its     inventor,     if    deemed     expedient, 

celing    the   stamps    on    packages    that  (1881)  17  Op.  Atty.  Gen.  111. 

were  sold,  as  required  by  Act  July  20,  Any  failure  to  use,  cancel,  and  de- 

1868,  I  72,  ante,  §  6185,  will  forfeit  the  stroy  such  stamp,  as  directed  by  such 

whole  establishment     In  re  Quantity  regidationa,    would    make    the    party 
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chargeable  with  the  failure  amenable 
to  the  penalties  existing  March  1,  1879 
(20  Stat.  351)  as  to  the  stamps  then  in 
ase.    Id. 


Cited    without    definite    applicatlei, 

Ripper  V.  U.  S.  (1910)  178  Fed.  24, 101 
O.  O.  A.  152,  rehearing  denied  (1910) 
179  Fed.  497, 103  C.  O.  A.  478. 


CHAPTER  SEVEN  A 

Oleomargarine,  Adulterated  Butter,  and  Process  or 
Renovated  Butter 

This  chapter,  inserted  here  as  additional  to  the  chapters  of  this  Title  la 
the  Revised  Statutes,  includes  provisions  of  the  Oleomargarine  Act  of  Aug.  2, 
1886,  c.  840,  24  Stat.  209,  and  subsequent  acts  amendatory  thereof  or  relating 
to  adulterated  butter  and  process  or  renovated  butter. 


Sec.  Sec. 

6215.  Butter,  definition  of.  6229. 

6216.  Oleomargarine,  definition  of. 

6217.  Manufacturer's       statement       of      6230. 

business,      inventories,     bonds, 

books,  returns.  6231. 

6218.  Oleomargarine,  how  put  ap  and      6232. 

how  retailed;   penalty.  6233. 

6219.  Label  and  notice  on  packages  of 

oleomargarine;    penalty. 

6220.  Tax  on  oleomargarine.  6234. 

6221.  Assessment   of   tax   on   oleomar- 

garine  sold   without   stamps. 

6222.  Imported  oleomargarine.  6235. 

6223.  Purchasing     oleomargarine      not 

branded  or  stamped;    penalty.  6236. 

6224.  Purchasing    oleomargarine    from 

manufacturer  who  has  not  paid      6237. 
special  tax;   penalty. 

6225.  Stamps  on  emptied  packages  to      6238. 

be  destroyed;    penalty  for  neg- 
lect, etc. 

6226.  Appointment    of   chemists,    etc.;       6239. 

salary;  decision  as  to  substance 

liable  to  tax,  etc.  6240. 

6227.  Forfeiture  of  unstamped  or  dele- 

terious oleomargarine;    removal      6241. 
of  stamps,  etc.;   penalty. 

6228.  Exportation     of     oleomargarine; 

regulations. 


Fraud  by  manufacturer  of  oleo- 
margarine;  penalty. 

Failure  to  comply  with  law;  pen- 
alty;   forfeiture. 

Recovery  of  fines,  etc. 

Regulations. 

Butter,  adulterated  butter,  and 
process  or  renovated  butter, 
definition  of. 

Manufacturer's  statement  of  busi- 
ness, inventories,  books,  re- 
turns, and  signs. 

Adulterated  butter,  how  packed 
and  sold;   penalty. 

Label  and  notice  on  package  of 
adulterated  butter;    penalty. 

Tax  on  adulterated  or  renovated 
butter;    stamps. 

Provisions  relating  to  oleomar- 
garine applicable  to  adulterated 
butter. 

Inspection  of  process  or  renovat- 
ed butter;  marks;  puniebments. 

Sanitary  regulation  of  renovated 
butter  factories. 

Wholesale  dealers  to  keep  books 
and  render  returns;  penalty. 


§  6215.  (Act  Aug.  2,  1886,  c.  840,  §  1.)     Butter,  definition  of. 

For  the  purposes  of  this  act  the  word  "butter"  shall  be  under- 
stood to  mean  the  food  product  usually  known  as  butter,  and 
which  is  made  exclusively  from  milk  or  cream,  or  both,  with  or 
without  common  salt,  and  with  or  without  additional  coloring 
matter.    (24  Stat.  209.) 

This  was  the  first  section  of  the  Oleomargarine  Act  of  Aug.  2,  1886,  cited 
above. 
Section  2  and  sections  5-20  of  the  act  are  set  forth  post,  §§  6216-6232. 
Sections  3  and  4  of  the  act,  relating  to  special  taxes  upon  manufactarerB 
and  dealers,  are  set  forth  ante,  ||  5967,  5977. 

Section  21  of  the  act,  prescribing  the  time  of  taking  effect  of  the  act,  and 
providing  for  the  tax  on  oleomargarine  found  on  the  premises  of  any  dealer 
thereafter,  is  omitted  as  temporary  merely,  and  executed. 

The  definition  of  the  word  "butter,"  in  this  section,  was  adopted,  and  the 
terms  "adulterated  butter,"  "process  butter,"  and  "renovated  butter^  were 
defined,  for  the  purposes  of  Act  May  9,  1902,  c.  784,  amending  this  act,  bj 
section  4  of  that  act,  set  forth  post,  {  6233. 

Provisions  similar  to  those  relating  to  manufacturers  of  and  dealers  in 
oleomargarine  and  to  the  manufacture  and  sale  of  oleomargarine,  made  by  sec- 
tions 3-8  of  this  act,  were  enacted,  applying  to  manufacturers  of  and  dealers 
in,  and  to  the  manufacture  and  sale  of  process  or  renovated  butter  and  adul- 
teratpd  butter,  and  the  provisions  of  sections  9-21  of  this  act  were  made  ap- 
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plicable  to  manafactarers  of  adulterated  butter,  to  an  extent  necessary  to 
enforce  the  marking,  etc.,  and  the  regulation  of  the  exportation  and  importa- 
tion of  adulterated  butter,  by  Act  May  9,  1902,  c.  784,  S  4,  set  forth  post,  §§ 
6233-6238. 

Notes  of  Boeisions 


Authority  of  Socrotary  of  Treasury 
or  subordinate  officers.— There  is  noth- 
ing in  section  384,  ante,  which  authoriz- 
es the  secretary  or  subordinate  officers 
to  repeal,  amend,  modify,  or  extend  any 
of  the  provisions  of  the  act  of  1902, 
relating  to  the  adulteration  of  butter. 
U.  S.  V.  11,150  Pounds  of  Butter  (1912) 
195  Fed.  657,  115  C.  0.  A.  463. 

Construction  and  operation  of  law  In 
genoral^This  act  of  August  2,  1886, 
and  the  sections  of  the  Revised  Statutes 
adopted  by  it  and  made  applicable  mean 
that  oleomargarine  shall  only  be  sold 
in  the  manner  and  according  to  the  reg- 
ulations prescribed.  Hipper  v.  U.  S. 
(1910)  178  Fed.  24,  101  C.  O.  A.  152, 
rehearing  denied  (1910)  179  Fed.  497, 
103  C.  C.  A.  478. 

Act  Aug.  2,  1886,  relating  to  the  sale 
of  oleomargarine,  is  a  revenue  act  by 
its  express  terms,  and  with  its  penal 
provisions  is  to  be  liberally  construed; 
and  the  courts,  in  construing  it,  will  not 
inquire  into  the  motives  which  led  to 
its  enactment.  Prather  v.  U.  S.  (1896) 
9  App.  D.  G.  82. 

Law  as  regulation  of  Interstate  com- 
meroe^Act  Aug.  2, 1886  (24  SUt.  209, 
c  840),  entitied  "An  act  defining  but- 
ter, also  imposing  a  tax  upon  and  regu- 
lating the  manufacture,  sale,  importa- 
tion and  exportation  of  oleomargarine," 
was  not  intended  as  a  regulation  of 
commerce  among  the  states.  Plum- 
ley  V.  Massachusetts  (1894)  15  Sup.  Ot 
154,  156,  155  U.  S.  461,  39  L.  Ed. 
223. 

State  laws  relating  to  same  subjectd-* 

Section  5977,  ante,  imposes  special  tax- 
es on  manufactures  of  oleomargarine, 
and  wholesale  and  retail  dealers  therein, 
and  section  5977,  ante,  declares  that 
sections  5955-5959,  5961-5964,  5970, 
ante,  are,  so  far  as  applicable,*  made  to 
extend  to  and  include  such  taxes,  and 
the  persons  on  whom  they  are  imposed. 
Section  5970,  ante,  provides  that  the 
payment  of  any  tax  imposed  by  the  in- 
ternal revenue  laws  for  carrying  on 
any  business  shall  not  exempt  any  per- 
son from  any  penalty  provided  by  the 
laws  of  a  state  for  carrying  on  the 
same  within  such  state,  or  authorize 
such  business  contrary  to  the  laws  of 
such  state,  or  in  places  prohibited  by 
municipal  law,  nor  prohibit  any  state 
from  placing  a  tax  on  the  same  busi- 
ness. Held,  that  section  5977,  ante, 
was  not  intended  to  Jnterfere  with  the 
exercise  by  the  states  of  any  authority 
they  can  rightfully  exercise  over  the 
sale  of  oleomargarine  therein.     Plum- 

§  6216.  (Act  Aug.  2,  1886,  c.  840,   §  2.)     Oleomargarine,  defini- 
tion of. 
For    the    purposes    of    this    act    certain    manufactured    sub- 
stances, certain  extracts,  and   certain  mixtures  and  compounds, 
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ley  V.  Massachusetts  (1894)  15  Sup. 
Ct.  164,  156  U.  S.  461,  39  L.  Ed.  228. 

By  Act  Aug.  2,  1886,  oleomargarine 
was  recognized  as  an  article  of  com- 
merce and  put  under  the  control  of  a 
national  law  regulating  its  sale,  follow- 
ing it  not  only  through  the  course  of 
manufacture,  and  regulating  that,  but 
following  it  also  into  the  hands  of  the 
wholesale  dealers,  and  further  into  the 
hands  of  the  retail  dealer,  and  it  is  the 
duty  of  the  court  to  assume  that  the 
act  will  be  enforced  and  that  its  pro- 
visions made  to  prevent  fraud  will  be 
effective.  Oleomargarine  brought  into 
a  state  in  original  packages  is  within 
the  protection  of  the  federal  constitu- 
tion, and  can  be  sold  in  the  packages 
entirely  independently  of  a  state  stat- 
ute, and  subject  only  to  the  provisions 
of  the  national  law.  But  the  instant  an 
original  package  is  opened  and  its  con- 
tents exposed  to  retail  they  thereby 
become  mingled  with  the  property  of 
the  state,  and  subject  in  every  respect 
to  its  law.  In  re  Worthen  (C.  C.  1891) 
58  Fed.  467,  469. 

Act  Aug.  2,  1886,  having  declared 
oleomargarine  to  be  a  salable  article, 
and  having  regulated  its  sale.  Act  Pa. 
May  21,  1885,  in  so  far  as  it  prohibits 
the  sale  of  oleomargarine  imported 
into  that  state  in  original  packages,  is 
in  conflict  vdth  the  constitution  of  the 
United  States  empowering  congress  to 
regulate  commerce  between  the  states, 
and  is  therefore  void  to  that  extent. 
Commonwealth  v.  Paul  (Pa.  1890)  9 
Pa.  Co.  Ct  R.  196. 

Congress  having,  by  Act  Aug.  2, 1886, 
declared  oleomargarine  to  be  a  mer- 
chantable article,  and  having  regulated 
its  sale,  the  prohibition,  under  a  penalty, 
of  its  manufacture  and  sale,  by  Act 
Pa.  May  21,  1885,  does  not  apply  to  a 
sale  in  its  original  package  of  oleo- 
margarine manufactured  in  another 
state,  and  brought  therefrom  in  such 
original  package,  as  the  sale  of  goods 
so  imported  into  th«  state,  though  it 
may  be  regulated,  cannot  be  prohibited, 
by  the  state.  Commonwealth  v.  Paul 
(Pa.  1890)  10  Pa.  Co.  Ct  R.  332. 

Act  Aug.  2, 1886,  providing  for  licens- 
ing by  the  internal  revenue  department 
of  the  sale  of  oleomargarine,  does  not 
render  the  prohibition  or  regulation  of 
such  traffic  by  state  legislation  uncon- 
stitutional. Commonwealth  v.  Crane 
(1893)  158  Mass.  218,  33  N.  E.  388. 

Cited  without  definite  applfcation, 
McCray  v.  U.  S.  (1904)  24  Sup.  Ot 
769,  771,  195  U.  S.  27,  49  L.  Ed.  78,  1 
Ann.  Cas.  561. 
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including  such  mixtures  and  compounds  with  butter,  shall  be  known 
and  designated  as  "oleomargarine,"  namely:  All  substances  here- 
tofore known  as  oleomargarine,  oleo,  oleomargarine-oil,  butterine, 
lardine,  suine,  and  neutral ;  all  mixtures  and  compounds  of  oleomar- 
garine, oleo,  oleomargarine-oil,  butterine,  lardine,  suine,  and  neutral; 
all  lard  extracts  and  tallow  extracts;  and  all  mixtures  and  com- 
pounds of  tallow,  beef-fat,  suet,  lard,  lard-oil,  vegetable-oil  annotto, 
and  other  coloring  matter,  intestinal  fat,  and  offal  fat  made  in  imita- 
tion or  semblance  of  butter,  or  when  so  made,  calculated  or  intended 
to  be  sold  as  butter  or  for  butter.  (24  Stat.  209.) 
See  notes  to  eection  1  of  this  act,  ante,  §  6215. 

Notes  of  Deoisions 

AppiiGation  of  deflnitiond— See,  also,  The  yarioas  simple  and  componnd  sab- 
notes  under  §  6220,  post  stances     mentioned    in     this    section, 

A  food  product  known  as  "Fruit  of  known  as  oleomargarine,  must  be  "made 
the  Meadow,"  composed  of  leaf  lard  in  imitation  or  semblance  of  batter,  or, 
and  beef  fat,  bathed  in  salt  ice  water  when  so  made,  calculated  or  intended  to 
to  take  away  the  fat  and  lard  odor,  but  be  sold  as  butter  or  for  butter,"  be- 
not  having  any  ingredient  to  give  it  a  fore  any  of  them  can  be  regarded  ai 
butter  flavor,  or  coloring  matter  to  taxable  under  that  act  (1886)  18  Op. 
give  it  a  butter  appearance,  although  Atty.  Gen.  489. 
put  up  and  sold  in  pound  packages,  is 

not  taxable  as  oleomargarine,  under  the  Cited     without    deflnito    appliottiss, 

statute,  which  is  intended  to  apply  only  McCray  v.  U.   S.    (1904)   24  Sup.  Ct 

to  products  made  in  conscious  imitation  769,  771,  195  U.  S.  27,  49  L.  Ed.  78, 

of  butter.     Braun   &   Fitts  v.   Coyne  1  Ann.  Gas.  561. 
(O.  C.  1899)  125  Fed.  331. 

§  6217.  (Act  Aug.  2,   1886,  c.  B40,  §  5.)     Manufacturer's  state- 
ment of  business,  inventories,  bonds,  books,  returns. 

Every  manufacturer  of  oleomargarine  shall  file  with  the  col- 
lector of  internal  revenue  of  the  district  in  which  his  manu- 
factory is  located  such  notices,  inventories,  and  bonds,  shall  keep 
such  books  and  render  such  returns  of  materials  and  products,  shall 
put  up  such  signs  and  affix  such  number  of  his  factory,  and  conduct 
his  business  under  such  surveillance  of  officers  and  agents  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  may,  by  regulation,  require.  But  the  bond  re- 
quired of  such  manufacturer  shall  be  with  sureties  satisfactory  to 
the  collector  of  internal  revenue,  and  in  a  penal  sum  of  not  less 
than  five  thousand  dollars ;  and  the  sum  of  said  bond  may  be  in- 
creased from  time  to  time,  and  additional  sureties  required  at  the 
discretion  of  the  collector,  or  under  instructions  of  the  Commissioner 
of  Internal  Revenue.     (24  Stat.  210.) 

See  notes  to  section  1  of  this  act,  ante,  §  6215. 

Similar  provisions   relating  to  process  or  renovated  batter  were  made  hj 
Act  May  9,  1902,  c.  784,  §  4,  post,  {  6234. 

Notes  of  Beoisions 

See  note  under   §f  5896,  5898,  and  McCray  v.  U.  S.   (1004)    24  Sup.  Ct 

5899.  769,  771,  195  U.  S.  27,  49  L.  Ed.  78, 

Cited    without    definite    application,  1  Ann.  Cas.  561;   U.  S.  v.  Lamson  (a 

U.  S.  V.  Eaton  (1892)  12  Sup.  Ct.  764,  C.  1908)  165  Fed.  80,  82. 
767,   144  U.   S.   677,   36  L.   Ed.   591; 

§  6218.  (Act  Aug.  2,  1886,  c.  840,  §  6.)  Oleomargarine,  how  put 
up  and  how  retailed;  penalty. 
All  oleomargarine  shall  be  packed  by  the  manufacturer 
thereof  in  firkins,  tubs,  or  other  wooden  packages  not  before 
used  for  that  purpose,  each  containing  not  less  than  ten  pounds,  and 
marked,  stamped,  and  branded  as  the  Commissioner  of  Internal  Rev- 
enue, with  the  approval  of  the  Secretary  of  the  Treasury,  shall  pre- 
scribe ;  and  all  sales  made  by  manufacturers  of  oleomargarine,  and 
wholesale  dealers  in  oleomargarine  shall  be  in  original  stamped  pack- 
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ages.  Retail  dealers  in  oleomargarine  must  sell  only  from  original 
stamped  packages,  in  quantities  not  exceeding  ten  pounds,  and  shall 
pack  the  oleomargarine  sold  by  them  in  suitable  wooden  or  paper 
packages,  which  shall  be  marked  and  branded  as  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, shall  prescribe.  Every  person  who  knowingly  sells  or  offers 
for  sale,  or  delivers  or  offers  to  deliver,  any  oleomargarine  in  any 
other  form  than  in  new  wooden  or  paper  packages  as  above  de- 
scribed, or  who  packs  in  any  package  any  oleomargarine  in  any 
manner  contrary  to  law,  or  who  falsely  brands  any  package  or  afSxes 
a  stamp  on  any  package  denoting  a  less  amount  of  tax  than  that 
required  by  law,  shall  be  fined  for  each  offense  not  more  than  one 
thousand  dollars,  and  be  imprisoned  not  more  than  two  years. 
(24  Stat.  210.) 

See  notes  to  section  1  of  this  act,  ante,  §  6215. 

Similar  provisions  relating  to  process  or  renovated  batter  were  made  by 
Act  May  9,  1902,  c.  784,  §  4,  post,  §  6235. 

Notes  of  Deoisions 


Constitutlonaiity.  —  The  provisions 
that  the  marks,  brands,  and  stamps 
required,  to  be  placed  on  packages  of 
oleomargarine,  the  omission  of  which 
is  made  a  criminal  offense,  shall  be 
designated  by  the  commissioner  of  in- 
ternal revenue,  involve  no  unconstitu- 
tional delegation  of  power  to  deler- 
mine  what  acts  shall  be  criminal,  since 
the  offense  is  fully  defined  by  the  act, 
and  the  designation  of  the  marks, 
brands,  and  stamps  is  merely  an  ad- 
ministrative function,  needful  to  the 
operation  of  the  machinery  of  the  law. 
In  re  KoUock  (1897)  17  Sup.  Ct  444, 
446,  165  U.  S.  526,  41  U  Ed.  813. 

In  so  far  as  this  section  provides  for 
marking,  stamping,  and  branding  pack- 
ages used  by  retail  dealers  in  oleomar- 
garine, it  is  not  merely  a  police  regu- 
lation, and  as  such  unconstitutional,  as 
such  lequirement  must  be  regarded  as 
a  means  to  effect  the  objects  of  the 
act  in  raising  revenue,  and,  so  regard- 
ed, it  is  clearly  within  the  constitution- 
al power  of  congress.  Dougherty  v. 
U.  S.  (1901)  108  Fed.  56,  47  O.  C.  A. 
195,  affirming  judgment  U.  8.  v.  Dough- 
erty (D.  C.  1900)  101  Fed.  439,  and 
writ  of  certiorari  denied  Dougherty  v. 
U.  S.  (1901)  21  S.  Ct.  926,  181  U.  S. 
622,  45  L.  Ed.  1033. 

Constitutionality  of  state  law^^leo- 
margarine  is  a  lawful  subject  of  com- 
merce, and  a  state  statute  (Act  Minn. 
April  19,  1899,  {  16)  which  prohibits 
the  sale  of  oleomargarine  so  colored 
as  to  resemble  butter  is  unconstitu- 
tional and  void  in  so  far  as  it  applies 
to  a  sale  within  the  state  of  oleomar- 
garine manufactured  in  another  state, 
and  imported  by  the  agent  of  the 
manufacturer,  and  sold  by  him  in  the 
original  and  unbroken  packages  of  im- 
portation, stamped  and  marked  as  re- 
quired by  the  act  of  August  2,  1886 
(24  Stat  209),  the  product  being  com- 
posed of  the  materials  described  in 
said   act  as   constituting   lawful   oleo- 


margarine of  commerce.    In  re  Brund- 
age  (C.  0.  1899)  96  Fed.  963. 

Sale  by  retailers^The  penal  clause 
applies  to  retailers  as  well  as  others. 
Dougherty  v.  U.  S.  (1901)  108  Fed. 
56,  47  C.  O.  A.  195,  affirming  judgment 
U.  S.  V.  Dougherty  (D.  C.  1900)  101 
Fed.  439,  and  writ  of  certiorari  denied 
Dougherty  v.  U.  S.  (1901)  21  Sup.  Ct. 
926,  181  U.  S.  622,  45  L.  Ed.  1033. 

The  penalty  prescribed  in  this  sec- 
tion does  not  apply  to  that  part  of 
the  section  prohibiting  retailers  from 
selling  in  quantities  exceeding  10 
pounds,  such  offense  being  subject  to 
punishment  by  a  fine  of  $1,000  with- 
out imprisonment,  as  prescribed  by 
section  6230,  post.  Ripper  v.  U.  S. 
(1910)  178  Fed.  24,  101  C.  O.  A.  152, 
rehearing  denied  (1910)  179  Fed.  497, 
103  C.  C.  A.  478. 

Section  5977,  ante,  regulating  the 
sale  of  oleomargarine,  authorizes  three 
classes  of  persons  to  conduct  the  busi- 
ness of  manufacturing  and  selling  oleo- 
margarine, viz.,  the  manufacturer  is 
authorized  to  sell  his  own  products  in 
his  place  of  business  in  his  own  pack- 
ages with  stamps  denoting  payment  of 
the  tax  on  the  contents,  the  wholesale 
dealer  is  defined  to  be  one  permitted 
to  sell  in  the  manufacturer's  original 
packages,  and  the  retail  dealer,  one 
who  sells  in  less  quantities  than  10 
pounds  at  one  •  time  (section  5977, 
ante);  and  this  section  declares  that 
retail  dealers  must  sell  only  from  orig- 
inal stamped  packages  in  quantities  not 
exceeding  10  pounds.  Held,  that  the 
restriction  on  retail  dealers  violates  no 
constitutional  right,  and  that  persons 
selling  oleomargarine  at  retail  in  orig- 
inal packages  in  quantities  greater  than 
10  pounds  at  any  one  time  are  viola- 
tors of  the  law,  and  do  not  form  a 
class  outside  its  provisions.     Id. 

The  required  approval  of  the  Secre- 
tary of  the  Treasury  being  merely  as 
to  the  kind  of  marks  to  be  used,  an 
indictment  may  be  had  for  neglect  to 
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conform  therewith.  U.  S.  y.  Ford  (D. 
O.  1892)  50  Fed.  467,  distinguishiDg  U. 
S.  V.  Eaton  (1892)  12  Sup.  Ct  764, 
144  U.  S.  677,  36  L.  Ed.  591. 

The  term  "every  person"  in  this  sec- 
tion includes  a  retail  dealer.  U.  S.  t. 
Dougherty  (D.  C.  1900)  101  Fed.  439, 
441,  affirmed  (1901)  108  Fed.  56,  47 
C.  C.  A.  195. 

A  suitable  package  is  such  as  the 
dealer  himself  may  reasonably  find  to 
be  conyenient  and  proper  according  to 
the  usages  and  demands  of  the  trade. 
Id. 

A  regulation  made  by  the  Commis- 
sioner of  Internal  Revenue  permits  re- 
tail dealers  to  take  the  oleomargarine 
from  the  original  stamped  package  in 
advance  of  sales,  and  put  it  np  in  re- 
tail packages,  marked  and  branded  as 
prescribed  by  law  and  regulations,  and 
offer  the  same  for  sale,  provided  such 
prepared  retail  packages  remain  tiQ 
sold  in  or  on  the  manufacturer's  orig- 
inal package;  a  retail  dealer,  however, 
to  be  subject  to  a  fine  if  he  remove  his 
prepared  packages  from  the  original 
package  and  sell  them  separated  from 
and  independently  of  the  manufactur- 
er's stamped  package.  Held  in  view  of 
this  section  and  this  regulation,  that  a 
manufacturer's  stamped  package  is  not 
"emptied,"  within  section  6225,  post, 
making  it  the  duty,  subject  to  a  fine 
for  violation  thereof,  of  the  person  in 
whose  hands  the  package  is  when  emp- 
tied, to  destroy  the  stamps  thereof, 
where  it  still  contains  a  pound  pack- 
age put  up  by  the  retailer  out  of  its 
original  contents.  U.  S.  v.  Knott  (D. 
0.  1907)   151  Fed.  925. 

indictments— An  indictment  charging 
that  a  person,  at  a  place  and  time  stat- 
ed, did  "knowingly,  willfully,  unlawfully, 
and  fraudulently  remove  a  certain 
brand  from  a  certain  package  then  and 
there  containing  oleomargarine,  to  wit, 
sixty  pounds  of  oleomargarine,  to  wit, 
the  word  'Oleomargarine,'  which  was 
then  and  there  required,  and  was  then 
and  there,  under  the  requirements  of 
law,  branded  upon  the  aforesaid  pack- 
age, then  and  there  containing  oleo- 
margarine as  aforesaid,  contrary,"  etc., 
sufficiently  charged  an  offense  under 
the  statute.  WUkins  v.  U.  S.  (1899) 
96  Fed.  837,  37  C.  C.  A.  588. 

Regulations  made  by  an  executive  de- 
partment, in  pursuance  of  authority 
delegated  by  congress  have  the  force  of 
law,  and  the  courts  will  take  judicial 
notice  of  their  existence  and  provi- 
sions; hence  an  indictment  charging  a 
violation  of  such  a  regulation,  which  is 
made  an  offense  by  statute,  need  not 
set  out  such  regulation,  but  is  suffi- 
cient if  it  avers  that  an  act  done  in 
pursuance  of  such  regulation  was  done 
under  the  requirements  of  law.     Id. 

A  count  in  an  indictment  under  this 
section  charged  a  retail  dealer  with 
knowingly,  willfully,  and  unlawfully 
selling  oleomargarine  "packed  in  a 
plain  wrapper,  and  not  in  a  new  and 
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suitable  wooden  or  paper  package  or 
packages,"  as  required  by  the  act,  and 
not  "marked  and  branded"  as  prescrib- 
ed. Held  to  sufficiently  describe  the 
offense,  and  the  fact  that  it  charged 
more  than  required  to  constitute  a 
single  offense  was  no  objection  there- 
to. Dougherty  v.  U.  S.  (1901)  108 
Fed.  56,  47  C.  C.  A.  195,  affirming 
judgment  U.  S.  y.  Dougherty  (D.  G. 
1900)  101  Fed.  439,  and  writ  of  cer- 
tiorari denied  Dougherty  v.  U.  S. 
(1901)  21  Sup.  Ct  926,  181  U.  S.  622, 
45  L.  Ed.  1033. 

An  indictment  for  a  violation  of  this 
section  by  packing  oleomargarine  in 
packages  which  had  previously  been 
used  for  that  purpose  considered,  and 
held  sufficient.  Morris  y.  U.  S.  (1908) 
161  Fed.  672,  88  C.  O.  A.  532,  judg- 
ment reversed  on  rehearing  (1909)  168 
Fed.  682,  94  C.  C.  A.  168,  writ  of 
certiorari  denied  (1909)  29  Sup.  Ot 
704.  214  U.  S.  527,  53  L.  Ed.  1068. 

An  indictment,  averring  that  both 
defendants  named  therein  "unlawfully 
and  knowingly  did  sell  and  deliver"  at 
a  time  and  place  and  to  a  person  nam- 
ed a  one-pound  package  of  oleomar- 
garine wrapped  in  a  paper  wrapper, 
without  being  then  and  there  marked 
and  branded  in  the  manner  required  by 
this  section  was  sufficient.  Goll  v. 
U.  S.  (1908)  166  Fed.  419,  92  C.  C.  A 
171. 

The  manufacturer  and  dealer  are  the 
subject  of  regulation  by  this  section, 
and  the  words  "every  person"  shonld 
be  construed  to  refer  solely  to  manu- 
facturers and  dealers  previously  men- 
tioned, so  that  an  indictment  for  vio- 
lating this  section,  failing  to  charge 
that  accused  was  either  a  manufac- 
turer or  dealer  in  oleomargarine,  and 
as  such  packed  product  in  a  oamier 
violative  of  the  statute,  stated  no  of- 
fense. Morris  v.  U.  S.  (1909)  168  Fed. 
682,  94  O.  C.  A.  168,  reversing  judg- 
ment (1908)  161  Fed.  672.  88  C.  C.  A 
532,  writ  of  certiorari  denied  (1909) 
29  Sup.  Ct  704,  214  U.  S.  627,  53  L. 
Ed.  1068. 

In  indictments  under  this  section  for 
neglect  to  properly  mark  the  package 
of  oleomargarine,  the  regulation  cover- 
ing marks  and  brands  made  by  the 
commissioner  of  internal  revenue 
should  be  pleaded  in  substance.  U.  S. 
y.  Ford  (D.  O.  1892)  50  Fed.  467. 

An  indictment  is  good  which  charges 
defendant  with  packing  oleomargarine 
*in  packages  not  marked  in  accordance 
with  the  regulations  of  the  commis- 
sioner," without  regard  to  the  kind  of 
package  used.  U.  S.  v.  Dougherty  (D. 
C.  1900)  101  Fed.  439,  judgment  af- 
firmed Dougherty  v.  U.  S.  (1901)  108 
Fed.  56,  47  O.  0.  A.  195,  writ  of  cer- 
tiorari  denied  (1901)  21  Sup.  Ct  920, 
181  V.  S.  622,  45  L.  Ed.  1033. 

The  sale  or  delivery  of  oleomarga- 
rine in  packages  that  are  not  new, 
being  an  indictable  offense,  under  this 
section     and  the  word  "suitable"  used 
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in  the  statute,  in  respect  to  the  kind 
of  packages  in  which  sales  must  be 
made,  being  indefinite,  such  word  may 
be  disregarded  as  surplusage  in  an  in- 
dictment charging  defendant  with  sell- 
ing and  delivering  oleomargarine  in 
packages  not  ''new  and  suitable."    Id. 

An  indictment  is  good  which  charges 
a  retail  dealer  with  selling,  delivering, 
and  packing  oleomargarine  in  packages 
which  are  not  "new  and  suitable''  wood- 
en or  paper  packages.     Id. 

An  indictment  charging  generally  that 
defendants  did  knowingly,  willfully,  and 
unlawfully  sell  and  offer  for  sale,  de- 
liver and  ofter  to  deliver,  oleomarga- 
rine in  other  form  than  in  new  wooden 
or  paper  packages  marked,  stamped, 
and  branded  as  required  by  law,  with- 
out alleging  whether  the  sales  were  at 
wholesale  or  at  retail,  and  in  what 
respect  the  packages  were  not  in  the 
form  prescribed,  and  what  stamps, 
marks,  or  brands  required  by  law  they 
did  not  have  thereon,  was  insufficient 
U.  S.  V.  Joyce  (D.  C.  1905)  138  Fed. 
457. 

An  indictment  alleging  that  defend- 
ants willfully,  etc,  defaced  the  stamps, 
marks,  and  brands  upon  two  certain 
packages  containing  oleomargarine, 
which  packages  were  in  their  posses- 
sion for  sale,  but  which  failed  to  show 
that  they  were  such  as  were  prescrib- 
ed by  the  statute,  was  insufficient.    Id. 

An  indictment  founded  on  this  sec- 
tion charging  a  retail  dealer  with  hav- 
ing violated  said  section  and  the  reg- 
ulations prescribed  thereunder  by  fail- 
ing to  pack  oleomargarine  sold  by  him 
as  therein  required,  must  describe  the 
package  used  with  reasonable  certain- 
ty so  as  to  advise  the  defendant  of 
the  particular  offense  charged,  and  a 
general  averment  that  "the  said  oleo- 
margine  was  not  then  and  there  pack- 
ed in  new,  suitable  wooden  or  paper 
packages  having  marked  or  branded 
thereon  the  name  and  address  of  him, 
♦  ♦  ♦  the  words  'pound'  and  'oleo- 
margarine' and  the  quantity  of  oleo- 
margarine so  sold  as  aforesaid,"  but 
which  fails  to  specify  in  which  respect 
the  package  used  was  unlawful,  is  in- 
sufficient as  being  too  indefinite  and 
uncertain.  U.  S.  v.  Lockwood  (D.  O. 
1908)  164  Fed.  772. 

Evidenoej— Where  G.  was  not  shown 
to  have  ordered,  or  had  knowledge  of 
a  sale  of  oleomargarine  by  another  not 
under  G.'s  control  without  being  prop- 
erly printed  or  branded,  G.  could  not 


be  convicted  of  the  sale.  Goll  v.  U.  S. 
(1908)  166  Fed.  419,  92  C.  0.  A-  171. 

Where  G.  and  K.  were  charged  with 
the  sale  of  oleomargarine  not  properly 
marked,  evidence  that  K.  stated  to  wit- 
ness immediately  after  the  sale  of  the 
package  in  question  that  he  was  work-, 
ing  for  G.  was  inadmissible  to  prove 
interest  or  complicity  in  the  offense 
on  G.'s  part    Id. 

Admission  by  accused  of  an  unlawful 
sale  of  oleomargarine  during  previous 
operations  was  without  force  to  charge 
complicity  in  a  subsequent  unlawful 
sale  by  another.     Id. 

On  the  trial  in  a  United  States  court 
of  a  person  indicted  for  selling  un- 
stamped or  unmarked  packages  of  oleo- 
margarine, it  is  not  necessary  for  the 
government  to  prove  the  departmental 
regulations  prescribed  in  pursuance  of 
the  statute.  The  court  will  take  ju- 
dicial notice  of  them.  Prather  v.  U.  S. 
(1896)  9  App.  D.  C.  82. 

Trial,  Instructionsw— Where  two  de- 
fendants, jointly  indicted,  were  both 
convicted  under  proper  instructions  on 
five  separate  counts  of  violations  of 
this  section,  and  each  was  sentenced  to 
pay  a  fine  of  $1,(X)0  and  to  be  impris- 
oned for  six  months,  which  was  less 
than  might  have  been  imposed  under 
any  one  of  such  counts,  they  could  not 
be  prejudiced  by  instructions  given  on 
the  trial  relating  solely  to  other  counts. 
Hartman  v.  U.  a  (1909)  168  Fed.  30, 
94  O.  O.  A.  124, 

UnderAct  Aug.  2,  1886,  §§  6-13,  in- 
struction predicating  unlawful  act  on 
part  of  revenue  officers  on  destruction 
of  revenue  stamps  on  tubs  containing 
oleomargarine,  held  properly  refused; 
the  evidence  justifying  an  inference 
that  the  tubs  had  been  refilled.  Ker- 
cheval  v.  Allen  (1915)  220  Fed.  262, 135 
O.  O.  A.  1. 

Cited    without    definite    appiication, 

McCray  v.  U.  S.  (1904)  24  Sup.  Ct 
769,  771,  195  U.  S.  27,  49  L.  Ed.  78, 
1  Ann.  Cas.  561;  Schick  v.  U.  S.  (1904) 
24  Sup.  Ct  826,  829,  195  U.  S.  65,  49 
L.  Ed.  99,  1  Ann.  Cas.  585  (in  dissent- 
ing opinion  of  Harlan,  J.);  U.  S.  v. 
Chamberlin  (1907)  156  Fed.  881,  889, 
84  C.  C.  A.  461,  13  Ann.  Cas.  720,  re- 
versed (1911)  31  Sup.  Ct  155,  219  U. 
S.  250,  55  L.  Ed.  204;  Hardesty  v. 
U.  S.  (1911)  184  Fed.  269,  106  C.  O. 
A.  411;  U.  S.  V.  11,150  Pounds  of  But- 
ter (D.  C.  1911)  188  Fed.  157,  affirm- 
ed (1912)  196  Fed.  657,  115  O.  O.  A. 
463. 


§  6219.  (Act  Aug.  2,  1886,  c.  840,  §  7.)     Label  and  notice  on  pack- 
ages of  oleomargarine;  penalty. 

Every  manufacturer  of  oleomargarine  shall  securely  affix,  by 
pasting,  on  each  package  containing  oleomargarine  manufactured 
by  him,  a  label  on  which  shall  be  printed,  besides  the  num- 
ber of  the  manufactory  and  the  district  and  State  in  which  it  is 
situated,  these  words : 

"Notice. — ^The  manufacturer  of  the  oleomargarine  herein  con- 
tained has  complied  with  all  the  requirements  of  law.    Every  per- 
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son  is  cautioned  not  to  use  either  this  package  again  or  the  stamp 
thereon  again,  nor  to  remove  the  contents  of  this  package  without 
destroying  said  stamp,  under  the  penalty  provided  by  law  in  such 
cases." 

Every  manufacturer  of  oleomargarine  who  neglects  to  affix  such 
label  to  any  package  containing  oleomargarine  made  by  him,  or  sold 
or  offered  for  sale  by  or  for  him,  and  every  person  who  removes  any 
such  label  so  affixed  from  any  such  package,  shall  be  fined  fifty  dol- 
lars for  each  package  in  respect  to  which  such  offense  is  committed. 
(24  Stat.  210.) 

See  notes  to  section  1  of  this  act,  ante,  {  6215. 

Similar  provisions  relating  to  process  or  renovated  butter  were  made  by 
Act  May  9,  1902,  c.  784,  §  4,  post,  f  6236. 

Notes  of  Decisions 

Indictment  based  on  statutew— An  in-  Cited  witiicut  definite  application, 
dlctment  alleging  that  defendants  wiU-  McCray  v.  U.  S.  (1904)  24  Sup.  Ct 
fully,  etc.,  defaced  the  stamps,  marks,  769,  771,  195  U.  S.  27,  49  L.  Ed.  78. 
and  brands  upon  two  certain  packages  1  Ann.  Cas.  561;  Schick  ▼.  U.  S.  (1904) 
containing  oleomargarine,  which  pack-  24  Sup.  Ct.  826,  829,  195  U.  S.  65.  49 
ages  were  in  their  possession  for  sale,  L.  Ed.  99,  1  Ann.  Gas.  585  (in  dissent- 
but  which  failed  to  show  that  they  were  ing  opinion  of  Harlan,  J.) ;  Schafer  v. 
such  as  were  prescribed  by  the  statute,  Craft  (D.  C.  1906)  144  Fed.  907,  af- 
was  insufficient  U.  S.  v.  Joyce  (D.  0.  firmed  (1907)  153  Fed.  175,  82  C.  C. 
1905)  138  Fed.  457.  A.  349. 

§  6220.  (Act  Aug.  2,  1886,  c.  840,  §  8,  as  amended.  Act  May  9, 
1902,  c.  784,  §  3.)  Tax  on  oleomargarine. 
Upon  oleomargarine  which  shall  be  manufactured  and  sold, 
or  removed  for  consumption  or  use,  there  shall  be  assessed  and 
collected  a  tax  of  ten  cents  per  pound,  to  be  paid  by  the  manufacturer 
thereof ;  and  any  fractional  part  of  a  pound  in  a  package  shall  be 
taxed  as  a  pound :  Provided,  When  oleomargarine  is  free  from  arti- 
ficial coloration  that  causes  it  to  look  like  butter  of  any  shade  of 
yellow  said  tax  shall  be  one-fourth  of  one  cent  per  pound.  The  tax 
levied  by  this  section  shall  be  represented  by  coupon  stamps ;  and  the 
provisions  of  existing  laws  governing  the  engraving,  issue,  sale,  ac- 
countability, effacement,  and  destruction  of  stamps  relating  to  to- 
bacco and  snuff,  as  far  as  applicable,  are  hereby  made  to  apply  to 
stamps  provided  for  by  this  section.  (24  Stat.  210.  32  Stat.  194.) 
See  notes  to  section  1  of  this  act,  ante,  §  6215. 

This  section,  as  enacted  in  Act  Aug.  2,  1886,  c.  840,  §  8,  cited  above,  was 
amended  by  increasing  the  tax  from  two  cents  to  ten  cents  per  poand,  and 
by  inserting  a  provision  relating  to  the  tax  on  oleomargarine,  free  from 
artificial  coloration,  of  one-fourth  of  1  cent  per  pound,  as  set  forth  here, 
by  Act  May  9,  1902,  c.  784,  §  3,  last  cited  above. 

A  tax  on  adulterated  butter  and  on  process  or  renovated  butter  was  im- 
posed by  a  provision  of  section  4  of  the  amendatory  act,  set  forth  post,  } 
6237. 

The  provisions  governing  the  issuance,  sale,  accountability,  and  destraction 
of  stamps  relating  to  tobacco  and  snuff  were  made  by  R.  S.  f§  3369-3376, 
ante,  §§  6178-6185. 

Notes  of  Decisions 

Constitutionality.  —  Congress     having  ed  to  invalidate  the  excise  imposed  on 

imposed   a   tax   on   oleomargarine   and  artificially    colored    oleomargarine    ^1 

recognized   it  as   a   proper   subject  of  this  section,  because  the  effect  of  ^^ 

foreign    and    interstate    commerce,    it  tax  may  be  to  suppress  the  maiiufac- 

cannot  be  totally  excluded  from  a  state  ture  of  the  article.     McCray  v.  U-  S. 

because    it   is    subject   to    adulteration  (1904)  24  Sup.  Ct.  769,  195  U.  S-  27. 

with    substances    injurious    to    health.  49  L.  Ed.  78,  1  Ann.  Cas.  561.              . 

SchoUenberger  v.   Pennsylvania   (1898)  The     excise    on    artificially    col^rw 

18  Sup.  Ct.  757,  761,  171  U.  S.  1,  43  oleomargarine  imposed  by  this  section; 

L.  Ed.  49,  does    not    infringe    the    constitutions 

Any    implied    constitutional    prohibi-  guaranty  of  due  process  of  law  bec«"^* 

tion  which  may  prevent  the  destruction  the  effect  of  the  tax  may  be  to    ^P' 

by    Congress    of    fundamental    rights  press    the    manufacture    of   that    ^^' 

which  it  is  the  duty  of  every  frep  gov-  de.     Id. 

ernment  to  safeguard  cannot  be  invok-  Due  process  of  law  is  not  denied  "^ 
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this  section,  bepause  Congress  has  not 
chosen  to  tax  natural  butter  artificially 
colored.    Id. 

The  motives  or  purposes  of  Congress 
in  enacting  the  tax  imposed  by  this  sec- 
tion are  not  open  to  judicial  inquiry  in 
considering  the  power  of  that  body  to 
enact  such  legislation.    Id. 

The  fact  that  the  tax  on  artificially 
colored  oleomargarine  imposed  by  this 
section  is  so  great  that  its  enforcement 
will  destroy  or  restrict  the  manufac- 
ture of  that  article  does  not  make  its 
enactment  invalid  as  exceeding  the  pow- 
er to  levy  excises.    Id. 

Tax  on  article  "free  from  artiflciai 
coloration."— The  fact  that  before  the 
enactment  of  Act  May  9,  1902,  the  pro- 
viso contained  the  words  "or  ingredi- 
ent" after  the  word  "coloration,"  which 
words  were  stricken  out  by  the  amend- 
ment, indicates  the  intention  of  Con- 
gress that  a  coloration  imparted  by  the 
addition  of  naturally  colored  butter 
does  not  subject  the  article  to  the 
higher  tax,  but  does  not  indicate  that 
the  same  result  would  follow  from  its 
coloration  by  the  use  of  artificially  col- 
ored butter.     McCray  v.  U.   S.  (1904) 

24  Sup.  Ct.  769,  773,  195  U.  S.  27,  49 
L.  Ed.  78,  1  Ann.  Cas.  561. 

Oleomargarine,  whose  yellow  color  is 
produced  by  the  employment  as  an  in- 
gredient of  butter  which  itself  is  arti- 
ficially colored,  is  not  "free  from  arti- 
ficial coloration,"  within  the  meaning 
of  the  proviso  to  this  section,  although 
the  statute  treats  butter,  whether  arti- 
ficially colored  or  not,  as  an  authorized 
ingredient  of  oleomargarine.     Id. 

Artificially  colored  oleomargarine, 
whose  color  is  imparted  in  its  manu- 
facture by  thQ  use  of  an  artificially  col- 
ored and  authorized  ingredient,  is  not 
within  the  proviso  to  this  section,  be- 
cause of  a  provision  that  persons  add- 
ing to,  or  mixing  with,  oleomargarine 
any  artificial  coloration  shall  be  held  to 
be  manufacturers  of  oleomargarine. 
Id. 

Oleomargarine  containing  a  small 
quantity  of  a  vegetable  oil,  serving  only 
to  give  it  a  yellow  shade  resembling 
butter,  is  not  within  this  proviso,  on 
the  theory  that  the  use  of  a  substance 
recognized  by  section  6216,  ante,  as  a 
possible  ingredient,  cannot  be  artificial 
coloration,  since  the  enumeration  of 
possible  ingredients  specifically  includes 
coloring  matter.     Cliff  v.  U.  S.   (1904) 

25  Sup.  Ct.  1,  2.  195  U.  S.  159,  49  L. 
Ed.  139. 

A  finding  that  the  use  of  palm  oil  as 
an  ingredient  of  oleomargarine  was 
substantially  only  for  coloring  pur- 
poses will  not  be  disturbed  on  appeal, 
where  it  is  based  on  testimony  that, 
out  of  a  total  of  160  ounces,  only  1^ 
ounces  were  palm  oil,  and  that  this 
quantity  Imparted  the  yellow  shade 
which  caused  the  product  to  resemble 
butter.    Id. 


Oleomargarine  made  to  look  like  but- 
ter of  a  shade  of  yellow  by  the  use  of 
one-half  of  1  per  cent,  of  palm  oil,  a 
vegetable  oil  recognized  as  a  possible 
ingredient  by  section  6216,  ante,  is  not 
"free  from  artificial  coloration"  within 
the  meaning  of  the  proviso  in  this  sec- 
tion, although  the  addition  of  such 
palm  oil  may  give  the  .product  a  slightly 
better  grain  of  texture,  and  a  slightly 
better  physiological  effect  upon  those 
who  eat  it,  where,  but  for  its  coloring 
power,  it  probably  would  not  have  been 
used.  Wm.  J.  Moxley  v.  Hertz  (1910) 
30  Sup.  Ct  305,  216  U.  S.  344,  54  L. 
Ed.  510. 

Section  6216,  ante,  permits  the  use  of 
palm  oil  in  the  manufacture  of  oleo- 
margarine as  a  "statutory  ingredient," 
and  this  section  imposes  a  tax  of  10 
cents  a  pound  on  oleomargarine  con- 
taining artificial  coloration,  but  pro- 
vides that  oleomargarine  "free  from  ar- 
tificial coloration"  shall  be  taxed  at 
one-fourth  of  one  cent  a  pound.  By 
treasury  regulations  promulgated  June, 
1902,  it  was  provided  that  if  butter 
free  from  artificial  coloration  or  any 
other  of  the  compounds  that  might  be 
legally  used  in  the  manufacture  of  the 
finished  product  has  naturally  a  shade 
of  yellow,  in  no  way  produced  by  arti- 
ficial coloration,  and  through  its  use  the 
finished  product  looks  like  butter  of  any 
shade  of  yellow,  the  product  shall  be 
taxed  at  one-fourth  of  a  cent  a  pound 
as  free  from  artificial  coloration.  Held, 
that  where  a  small  percentage  of  palm 
oil  was  used  in  the  manufacture  of 
oleomargarine,  its  sole  purpose  being 
to  color  the  substance  to  represent  the 
color  of  butter,  though  the  oil  was  it- 
self free  from  artificial  coloration,  its 
use  did  not  render  the  product  subject 
to  the  lower  rate  of  taxation,  since  the 
regulation,  if  so  construed,  would  be 
invalid  as  in  excess  of  the  jurisdiction 
of  the  treasury  ofiScials.  William  J. 
Moxley  v.  Hertz  (1911)  185  Fed.  757, 
108  C.  C.  A.  95,  affirming  judgment  (C. 
C.  1906)  173  Fed.  728. 

A  food  product  known  as  "Fruit  of 
the  Meadow,"  composed  of  leaf  lard 
and  beef  fat,  bathed  in  salt  ice  water 
to  take  away  the  fat  and  lard  odor, 
but  not  having  any  ingredient  to  give  it 
a  butter  flavor,  or  coloring  matter  to 
give  it  a  butter  appearance,  although 
put  up  and  sold  in  pound  packages,  ia 
not  taxable  as  oleomargarine,  under  the 
statute,  which  is  intended  to  appl^  only 
to  products  made  in  conscious  imitation 
of  butter.  Braun  &  Fitts  v.  Coyne  (O. 
C.  1899)  125  Fed.  331. 

Cited     without    definite    application, 

U.  S.  V.  ChamberUn  (1907)  156  Fed. 
881,  889,  84  C.  C.  A.  461,  13  Ann.  Cas. 
720  (reversed  [1911]  31  Sup.  Ct.  155, 
219  U.  S.  250,  55  L.  Ed.  204) ;  May  v. 
U.  S.  (1912)  199  Fed.  42,  117  C.  C. 
A.  ^0  (in  dissenting  opinion). 
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§  6221.  (Act  Aug.  2,  1886,  c.  840,  §  9.)  Assessment  of  tax  on 
oleomargarine  sold  without  stamps. 
Whenever  any  manufacturer  of  oleomargarine  sells,  or  re- 
moves for  sale  or  consumption,  any  oleomargarine  upon  which 
the  tax  is  required  to  be  paid  by  stamps,  without  the  use  of  the 
proper  stamps,  it  shall  be  the  duty  of  the  Commissioner  of  Internal 
Revenue,  within  a  period  of  not  more  than  two  years  after  such  sale 
or  removal,  upon  satisfactory  proof,  to  estimate  the  amount  of  tax 
which  has  been  omitted  to  be  paid,  and  to  make  an  assessment  there- 
for and  certify  the  same  to  the  collector.  The  tax  so  assessed  shall 
be  in  addition  to  the  penalties  imposed  by  law  for  such  sale  or  re- 
moval.   (24  Stat.  211.) 

See  notes  to  section  1  of  this  act,  ante,  §  6215. 

The  provisions  of  this  section  and  the  eleven  sections  next  following  were 
made  applicable  to  adulterated  butter  by  a  provision  of  Act  May  9,  1902,  e. 
784,  f  4,  post,  §  6237. 

The  Commissioner  was  required  to  estimate  the  tax  on  any  article  sold 
without  the  use  of  proper  stamps,  by  Act  Aug.  27,  1894,  c  349,  §  47,  post; 
f  6348. 

Cited     without    definite     appiicatlon,  219  U.  S.  250,  55  L.  Ed.  204) ;  Tucker 

U.   S.   V.  Chamberlin  (1907)   156  Fed.  v.  Grier  (1908)  160  Fed.  611,  87  C.  a 

881,  889,  84  C.  C.  A.  461,  13  Ann.  Cas.  A.  513;    Grier  v.  Tucker  (C.  C.  1907) 

720  (reversed  [1911]  31  Sup.  Ct  156,  160  Fed.  658. 

§  6222.  (Act  Aug.  2,  1886,  c.  840,  §  10.)     Imported  oleomargarine. 

All  oleomargarine  imported  from  foreign  countries  shall,  in 
addition  to  any  import  duty  imposed  on  the  same,  pay  an  inter- 
nal revenue  tax  of  fifteen  cents  per  pound,  such  tax  to  be  repre- 
sented by  coupon  stamps  as  in  the  case  of  oleomargarine  manu- 
factured in  the  United  States.  The  stamps  shall  be  affixed  and  can- 
celed by  the  owner  or  importer  of  the  oleomargarine  while  it  is  in 
the  custody  of  the  proper  custom-house  officers;  and  the  oleomar- 
garine shall  not  pass  out  of  the  custody  of  said  officers  until  the 
stamps  have  been  so  affixed  and  canceled,  but  shall  be  put  up  in 
wooden  packages,  each  containing  not  less  than  ten  pounds,  as  pre- 
scribed in  this  act  for  oleomargarine  manufactured  in*  the  United 
States,  before  the  stamps  are  affixed ;  and  the  owner  or  importer  of 
such  oleomargarine  shall  be  liable  to  all  the  penal  provisions  of  this 
act  prescribed  for  manufacturers  of  oleomargarine  manufactured  in 
the  United  States.  Whenever  it  is  necessary  to  take  any  oleomar- 
garine so  imported  to  any  place  other  than  the  public  stores  of  the 
United  States  for  the  purpose  of  affixing  and  canceling  such  stamps, 
the  collector  of  customs  of  the  port  where  such  oleomargarine  is 
entered  shall  designate  a  bonded  warehouse  to  which  it  shall  be 
taken,  under  the  control  of  such  customs  officer  as  such  collector 
may  direct ;  and  every  officer  of  customs  who  permits  any  such  oleo- 
margarine to  pass  out  of  his  custody  or  control  without  compliance 
by  the  owner  or  importer  thereof  with  the  provisions  of  this  section 
relating  thereto,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  fined 
not  less  than  one  thousand  dollars  nor  more  than  five  thousand  dol- 
lars, and  imprisoned  not  less  than  six  months  nor  more  than  three 
years.  Every  person  who  sells  or  offers  for  sale  any  imported  oleo- 
margarine, or  oleomargarine  purporting  or  claimed  to  have  been 
imported,  not  put  up  in  packages  and  stamped  as  provided  by  this 
act,  shall  be  fined  not  less  than  five  hundred  dollars  nor  more  than 
five  thousand  dollars,  and  be  imprisoned  not  less  than  six  months  nor 
more  than  two  years.     (24  Stat.  211.) 

See  notes  to  sections  1  and  9  of  this  act,  ante,  §§  6215,  6221. 

Provisions  for  inspection,    and  for   regulation  of  importation   and  trans- 
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portation,  of  adulterated  foods,  etc.,  are  collected  under  Title  JjYI  B,  "Regu- 
lations of  Interstate  and  Foreign  Commerce,  as  to  Particular  Subjects,"  c. 
B. 

Notes  of  Deoisionii 

Indictment  based  on  statutew— >An  In-  was  insufficient    U.  S.  v.  Joyce  (D.  C. 

dictment  alleging  that  defendants  will-  1905)  138  Fed.  467. 

fully,  etc.,  defaced  the  stamps,  marks,  cited     without    definite    application, 

and  brands  upon  two  certain  packages  Schick  ▼.   U.    S.    (1904)    24   Sup.   Ct. 

containing  oleomargarine,   which  pack-  826,  829,  195  U.  S.  65,  49  L.  Ed.  99,  1 

ages  were  in  their  possession  for  sale,  Ann.  Gas.  585  (in  dissenting  opinion  of 

but  which  failed  to  show  that  they  were  Harlan,  J.);    Schafer  v.  Craft  (D.  O. 

such  as  were  prescribed  by  the  statute,  1906)    144   Fed.   907,   affirmed    (1907) 

153  Fed.  175.  82  C.  C.  A.  349. 

§  6223.  (Act  Aug.  2,  1886,  c.  840,  §  11.)  Purchasing  oleomarga- 
rine not  branded  or  stamped;  penalty. 
Every  person  who  knowingly  purchases  or  receives  for  sale  any 
oleomargarine  which  has  not  been  branded  or  stamped  according 
to  law  shall  be  liable  to  a  penalty  of  fifty  dollars  for  each  such 
offense.     (24  Stat.  211.) 

See  note  to  sections  1  and  9  of  this  act,  ante,  §§  6215,  6221. 

Notes  of  Deelsioiui 

Trial  by  Jury.— A  court  is  fully  organ-  more  serious  offenses  with  heavier  pen- 
ized  and  competent  for  the  transaction  alties  does  not  indicate  that  the  offense 
of  business  without  the  presence  of  a  herein  described  is  a  crime  within  the 
jury,  and  there  is  no  public  policy  for-  meaning  of  the  constitutional  provisions 
bidding  the  waiver  of  a  jury  in  the  providing  for  a  trial  by  jury.  Id. 
trial  of  petit  offenses,  and  one  prose- 
cuted under  this  section,  may  waive  a  Review  of  finding  on  appeal.— A  find- 
jury.  Schick  V.  U.  S.  (1904)  24  Sup.  *»«  that  the  use  of  palm  oil  as  an  ingre- 
Ct  826,  828,  195  U.  S.  65,  49  L.  Ed.  dient  of  oleomargarine  was  substantial- 
99,  1  Ann.  Cas.  585.  ly  only  for  coloring  purposes  will  not 

Persons  prosecuted  by  information  in  be  disturbed  on  appeal,  where  it  is  bas- 

a  federal  District  Court,  under  this  sec-  ed  on  testimony  that,  out  of  a  total  of 

tion,  may  waive  the  jury  to  which  they  160  ounces,  only  1%  ounces  were  palm 

are  entitied  by  Const.  Amend.  6,  since  oil,  and  that  this  quantity  imparted  the 

the  mandate  of  article  3,  §  2,  cl.  3,  that  yellow  shade  which  caused  the  product 

"the  trial  of  all  crimes,  except  in  cases  to    resemble    butter.      Cliff   v.    U.    S. 

of  impeachment,  shall  be  by  jury,"  does  (1904)  25  Sup.  Ct  1,  195  U.  S.  159, 

not   include    such    petty    offenses,    and  49  L.  Ed.  139. 
there  is  no  congressional  legislation  or 

rule  of  public  policy  requiring  a  jury  Cited     without    definite    application, 

in  such  cases.    Schick  v.  U.  S.  (1904)  Low  y.  U.  S.  (1909)  169  Fed.  86,  94  C. 

24  Sup.  Ct.  826,  828,  195  U.  S.  65,  49  C.  A.  1;   Schafer  v.  Craft  (D.  C.  1906) 

L.  Ed.  99,  1  Ann.  Cas.  685.  144  Fed.  907,  affirmed  (1907)  153  Fed. 

The  fact  that  other  sections  describe  175,  82  C.  C.  A.  349. 

§  6224.  (Act  Aug.  2,  1886,  c.  840,  §  12.)     Purchasing  oleomarga- 
rine from  manufacturer  who  has  not  paid  special  tax;    pen- 
alty. 
Every  person  who  knowingly  purchases  or   receives  for   sale 
any  oleomargarine  from  any  manufacturer  who  has  not  paid  the 
special  tax  shall  be  liable  for  each  offense  to  a  penalty  of  one 
hundred  dollars,  and  to'  a  forfeiture  of  all  articles  so  purchased  or 
received,  or  of  the  full  value  thereof.    (24  Stat.  211.) 

See  notes  to  sections  1  and  9  of  this  act,  ante,  {§  6215,  6221. 

Cited     without    definite    application,      907,  affirmed  (1907)  153  Fed.  175,  82 
Schafer  ▼.  Craft  (D.  C.  1906)  144  Fed.      O.  O.  A.  349. 

§  6225.  (Act  Aug.  2,  1886,  c.  840,  §  13.)     Stamps  on  emptied  pack- 
ages to  be  destroyed ;  penalty  for  neglect,  etc. 
Whenever   any  stamped  package  containing  oleomargarine   is 
emptied,  it  shall  be  the  duty  of  the  person  in  whose  hands  the 
same  is  to   destroy  utterly  the  stamps  thereon;    and   any  per- 
son who  willfully  neglects  or  refuses  so  to  do  shall  for  each  such 
offense  be  fined  not  exceeding  fifty  dollars,  and  imprisoned  not  less 
than  ten  days  nor  more  than  six  months.    And  any  person  who 
6  U.S.C0MP.'16-453  (7233) 
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fraudulently  gives  away  or  accepts  from  another,  or  who  sells,  buys, 
or  uses  for  packing  oleomargarine,  any  such  stamped  package,  shall 
for  each  such  offense  be  fined  not  exceeding  one  hundred  dollars, 
and  be  imprisoned  not  more  than  one  year.  Any  revenue  officer 
may  destroy  any  emptied  oleomargarine  package  upon  which  the 
tax-paid  stamp  is  found.     (24  Stat.  211.) 

See  notes  to  sections  1  and  9  of  this  act,  ante,  §§  6215,  6221. 

Notes  of  Decisions 

although  it  does  not  charge  that  the 
packages  were  "fraudulently"  used. 
Morris  V.  U.  S.  (1908)  161  Fed.  672, 
88  C.  C.  A.  532,  judgment  reversed  on 
rehearing  (1909)  168  Fed.  682,  94  C. 
O.  A.  168,  writ  of  certiorari  denied 
(1909)  29  Sup.  Ct  704,  214  U.  S.  527, 
53  L.  Ed.  1068. 

To  constitute  the  offense  of  neglect 
or  refusal  to  destroy  the  stamp  from 
an  emptied  oleomargarine  package,  it 
need  only  appear  that  the  package  had 
a  stamp  on  it  denoting  the  payment  of 
a  tax;  that  it  was  emptied  of  its  con- 
tents; that  it  was  in  defendant's  pos- 
session in  its  emptied  condition;  and 
that  he  willfully  neglected  or  refused 
to  destroy  the  stamp  while  the  empty 
package  was  in  his  possession;  and 
hence  an  indictment  for  such  offense 
was  not  defective  for  failure  to  charge 
that  the  package  was  emptied  while  in 
defendant's  possession.  Ripper  y.  U. 
S.  (1910)  178  Fed.  24.  101  G.  C.  A. 
152,  rehearing  denied  179  Fed.  497,  103 
C.  0.  A-  478. 

Evidence.— Evidence  held  to  sustain  a 
conviction  of  willfully  refusing  to  re- 
move the  stamps  from  oleomargarine 
packages  on  removal  of  the  contents 
therefrom,  in  violation  of  this  section. 
Vermont  v.  U.  S.  (1909)  174  Fed.  792. 
98  C.  0.  A.  500,  writ  of  certiorari  de- 
nied (1910)  30  S.  Ct.  695,  217  U.  S. 
605,  54  L.  Ed.  899. 

Cited    withoot    definite    application, 

Schick  V.  U.  S.  (1904)  24  Sup.  Ct  826, 
830,  195  U.  S.  65,  49  L.  Ed.  99,  1  Ann. 
Cas.  585  (in  dissenting  opinion  of  Har- 
lan, J.);  Tucker  v.  Grier  (1908)  160 
Fed.  611,  87  C.  C.  A.  513;  Ripper  v. 
U.  S.  (1910)  179  Fed.  497,  103  C.  G. 
A.  478;  Schafer  v.  Craft  (D.  C.  1906) 
144  Fed.  907  (affirmed  [19071  153  Fed. 
175,  82  C.  C.  A.  349) ;  Grier  v.  Tucker 
(C.  C.  1907)  150  Fed.  658. 


Offense  In  general.— To  constitute  an 
offense  under  this  section,  the  package 
must  have  been  stamped,  denoting  the 
payment  of  the  tax,  it  must  have  been 
emptied  of  its  tax  paid  contents  and 
been  in  defendants*  possession  in  its 
emptied  condition,  and  defendants  must 
have  neglected  or  refused  to  destroy 
the  stamp  during  such  possession. 
Vermont  v.  U.  S.  (1909)  174  Fed.  792, 
98  C.  C.  A.  500,  writ  of  certiorari  de- 
nied (1910)  30  Sup.  Ct  695,  217  U.  a 
605,  54  L.  Ed.  899. 

SectioD  6218,  ante,  provides  that  all 
oleomargarine  shall  be  packed  by  the 
manufacturer  in  packages  containing 
not  less  than  10  pounds,  and  stamped, 
and  that  retail  dealers  must  sell  only 
from  original  stamped  packages,  in 
quantities  not  exceeding  10  pounds,  and 
shall  pack  the  oleomargarine  sold  by 
them  in  suitable  packages,  which  shall 
be  marked  as  prescribed.  A  regulation 
made  by  the  Commissioner  of  Internal 
Revenue  permits  retail  dealers  to  take 
the  oleomargarine  from  the  original 
stamped  package  in  advance  of  sales, 
and  put  it  up  in  retail  packages,  mark- 
ed and  branded  as  prescribed  by  law 
and  regulations,  and  offer  the  same  for 
sale,  provided  such  prepared  retail 
packages  remain  till  sold  in  or  on  the 
manufacturer's  original  package;  a  re- 
tail dealer,  however,  to  be  subject  to  a 
fine  if  he  remove  his  prepared  packages 
from  the  original  package  and  sell 
them  separated  from  and  independently 
of  the  manufacturer's  stamped  package. 
Held,  that  a  manufacturer's  stamped 
package  is  not  "emptied,"  within  this 
section.  U.  S.  v.  Knott  (D.  C.  1907) 
151  Fed.  925. 

Indictment— An  indictment  for  using 
for  packing  oleomargarine  stamped 
packages  which  had  previously  contain- 
ed oleomargarine  in  violation  of  this 
section  is  good,  at  least  after  verdict, 


§  6226.  (Act  Aug.  2,  1886,  c.  840,  §  14.)  Appointment  of  chem- 
ists, etc.;  salary;  decision  as  to  substance  liable  to  tax,  etc 
There  shall  be  in  the  office  of  the  Commissioner  of  In- 
ternal Revenue  an  analytical  chemist  and  a  microscopist,  who  shall 
each  be  appointed  by  the  Secretary  of  the  Treasury,  and  shall  each 
receive  a  salary  of  two  thousand  five  hundred  dollars  per  annum; 
and  the  Commissioner  of  Internal  Revenue  may,  whenever  in  Ids 
judgment  the  necessities  of  the  service  so  require,  employ  chem- 
ists and  microscopists,  to  be  paid  such  compensation  as  he  may  deem 
proper,  not  exceeding  in  the  aggregate  any  appropriation  made  for 
that  purpose.  And  such  Commissioner  is  authorized  to  decide  what 
substances,  extracts,  mixtures,  or  compounds  which  may  be  sub- 
mitted for  his  inspection  in  contested  cases  are  to  be  taxed  under 
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this  act ;  and  his  decision  in  matters  of  taxation  under  this  act  shall 
be  final.  The  Commissioner  may  also  decide  whether  any  substance 
made  in  imitation  or  semblance  of  butter,  and  intended  for  human 
consumption,  contains  ingredients  deleterious  to  the  public  health; 
but  in  case  of  doubt  or  contest  his  decisions  in  this  class  of  cases  may 
be  appealed  from  to  a  board  hereby  constituted  for  the  purpose,  and 
composed  of  the  Surgeon-General  of  the  Army,  the  Surgeon-General 
of  the  Navy,  and  the  Commissioner  of  Agriculture;  and  the  deci- 
sions of  this  board  shall  be  final  in  the  premises.  (24  Stat.  212.) 
See  notes  to  sections  1  and  9  of  this  act,  ante,  §§  6215,  d221« 

Cited  without  definite  application, 
Cliff  V.  U.  S.  (1904)  25  Sup.  Ct  1,  2, 
195  U.  S.  159,  49  L.  Ed.  139. 

§  6227.  (Act  Aug.  2,  1886,  c.  840,  §  15.)     Forfeiture  of  unstamped 
or  deleterious  oleomargarine;    removal  of  stamp,  etc.;    pen- 
alty. 
All    packages    of    oleomargarine    subject    to    tax    under    this 
act,  that  shall  be  found  without  stamps  or  marks  as  herein  pro- 
vided, and  all  oleomargarine  intended  for  human  consumption  which 
contains  ingredients  adjudged,  as  hereinbefore  provided,  to  be  dele- 
terious to  the  public  health,  shall  be  forfeited  to  the  United  States. 
Any  person  who  shall  willfully  remove  or  deface  the  stamps,  marks,  or 
brands  on  package  containing  oleomargarine  taxed  as  provided  here- 
in shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars  nor  more  than  two  thousand 
dollars,  and  by  imprisonment  for  not  less  than  thirty  days  nor  more 
than  six  months.    (24  Stat.  212.) 

See  notes  to  sections  1  and  9  of  this  act,  ante,  §§  6215,  6221. 

Notes  of  Decisions 

I  ndictmenti— An  indictment  charging  An  indictment  alleging  that  defend- 
that  a  person,  at  a  place  and  time  stat-  ants  willfully,  etc.,  defaced  the  stamps, 
ed,  did  **koowingly,  willfully,  unlawfully,  marks,  and  brands  upon  two  certain 
and  fraudulently  remove  a  certain  packages  containing  oleomargarine, 
brand  from  a  certain  package  then  and  which  packages  were  in  their  posses- 
there  containing  oleomargarine,  to  wit,  sion  for  sale,  but  which  failed  to  show 
sixty  pounds  of  oleomargarine,  to  wit,  that  they  were  such  as  were  prescribed 
the  word  'Oleomargarine,*  which  was  by  the  statute,  was  insufficient  U.  S. 
then  and  there  required,  and  was  then  y.  Joyce  (D.  C.  1905)  138  Fed.  457. 
and  there,  under  the  requirements  of 

law,  branded  upon  the  aforesaid  pack-  Cited     without    definite     application, 

age,  then  and  there  containing  oleomar-  Schick  v.  U,  S.  (1904)  24  Sup.  Ct.  826, 

garine    as    aforesaid,    contrary,'*    etc.,  830,  195  U.  S.  65,  49  L.  Ed.  99,  1  Ann. 

sufficiently  charged  an  offense  under  the  Cas.  585  (in  dissenting  opinion  of  Har- 

statute.     Wilkins  v.   U.   S.   (1899)   96  Ian,  J.). 
Fed.  837,  37  C.  C.  A.  588. 

§  6228.  (Act  Aug.  2,  1886,  c.  840,  §  16.)  Exportation  of  oleomar- 
garine; regulations. 
Oleomargarine  may  be  removed  from  the  place  of  manu- 
facture for  export  to  a  foreign  country  without  payment  of  tax 
or  affixing  stamps  thereto,  under  such  regulations  and  the  filing  of 
such  bonds  and  other  security  as  the  Commissioner  of  Internal  Rev- 
enue, with  the  approval  of  the  Secretary  of  the  Treasury,  may  pre- 
scribe. Every  person  who  shall  export  oleomargarine  shall  brand 
upon  every  tub,  firkin,  or  other  package  containing  such  article  the 
word  "oleomargarine,"  in  plain  Roman  letters  not  less  than  one-half 
inch  square.     (24  Stat.  212.) 

See  notes  to  sections  1  and  9  of  this  act,  ante,  §§  6215,  6221. 

§  6229.  (Act  Aug.  2,  1886,  c.  840,  §  17.)     Fraud  by  manufacturer 
of  oleomargarine;   penalty. 
Whenever   any   person   engaged    in    carrying    on   the   business 
of  manufacturing  oleomargarine  defrauds,  or  attempts  to  defraud, 
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the  United  States  of  the  tax  on  the  oleomargarine  produced 
by  him,  or  any  part  thereof,  he  shall  forfeit  the  factory  and  manu- 
facturing apparatus  used  by  him,  and  all  oleomargarine  and  all  raw 
material  for  the  production  of  oleomargarine  found  in  the  factory 
and  on  the  factory  premises,  and  shall  be  fined  not  less  than  five 
hundred  dollars  nor  more  than  five  thousand  dollars,  and  be  im- 
prisoned not  less  than  six  months  nor  more  than  three  years.  (24 
Stat  212.) 

See  notes  to  sections  1  and  9  of  this  act,  ante,  ((  6215,  6221. 

Notes  of  Decisioiis 

showing  defendant  to  have  been  a  man« 
nfacturer  within  the  statute,  charges  in 
the  language  of  the  statute  that  he  at- 
tempted to  defraud  the  United  States 
of  the  tax,  is  sufficient,  without  setting 
out  the  particular  acts  relied  on.  Har- 
desty  y.  U.  S.  (1909)  168  Fed.  25,  93 
C.  C.  A.  417. 

Under  this  section  it  was  held  that, 
since  the  tax  on  oleomargarine  is  leYi- 
able  when  the  substance  is  manufactur* 
ed  and  sold  or  removed  for  consump- 
tion and  use,  an  indictment  alleging  a 
manufacture  and  sale  of  oleomargarine 
without  payment  of  the  tax,  and  with 
intent  to  defraud  the  United  States  of 
the  same  and  that  it  should  not  be  paid, 
in  the  language  of  the  statute,  was  not 
invalid,  in  the  absence  of  an  application 
for  a  bill  of  particulars,  for  failure  to 
allege  the  specific  means  by  which  de- 
fendant attempted  or  intended  to  at- 
tempt to  defraud  the  United  States. 
Bnders  v.  U.  S.  (1911)  187  Fed.  754, 
109  C.  0.  A.  502,  writ  of  certiorari  de- 
nied (1911)  32  Sup.  Ct.  523,  223  U.  S. 
719.  56  L.  Ed.  629. 

Where  an  indictment  for  an  attempt 
to  defraud  the  United  States  of  a  tax 
on  oleomargarine,  in  violation  of  this 
section,  contained  a  general  charge  in 
the  language  of  the  statute,  it  was  not 
objectionable  for  failure  to  affirmatively 
allege  that  the  tax  was  assessable,  as 
the  defendant  was  notified  by  sncb  gen- 
eral charge  that  the  government  intend- 
ed to  prove  either  that  the  oleomarga- 
rine had  been  sold,  or  that  it  had  been 
removed  for  sale  and  consumption,' 
without  payment  of  the  tax.     Id. 

An  indictment  for  attempting  to  de- 
fraud the  United  States  of  the  tax  im- 
posed ,on  colored  oleomargarine  under 
this  section  held  not  defective  for  fail- 
ure to  charge  that  the  substance  had 
been  sold  or  removed  for  consumption 
or  use  under  section  8.  May  v.  U.  S. 
(1912)  199  Fed.  42,  117  C.  C.  A.  420. 

Nor  for  failure  to  allege  the  manner 
in  which  the  attempt  was  committed. 
Id. 

An  indictment  for  violating  this  sec- 
tion held  not  objectionable  for  duplicity 
in  joining  a  charge  of  defrauding  and  a 
charge  of  attempting  to  defraud.    Id. 

Where  two  counts  of  an  indictment 
under  this  section  both  charged  the 
same  offense,  a  conviction  on  the  sec- 
ond count  could  not  be  sustained.    Id. 

Indictment  held  to  charjre  employes, 
agents,  or  officers  of  corporation  with 
conspiracy     to    defraud    the     United 


To  whom  statute  applies.— This  sec- 
tion held  applicable  to  a  manufacturer 
who  did  not  make  white  oleomargarine, 
but  mixed  artificial  coloration  therewith 
and  thereby  became  a  "manufacturer" 
by  Act  May  9,  1902.  May  v.  U.  S. 
(1912)  199  Fed.  42,  117  C.  C.  A.  420. 

This  section  held  not  limited  to  per- 
sons who  have  received  a  license  to 
manufacture  oleomargarine.    Id. 

The  offense  of  defrauding,  or  attempt- 
ing to  defraud,  the  United  States  of 
the  tax  on  oleomargarine,  denounced  by 
this  section  may  be  committed  by  a 
corporation.  U.  S.  v.  Orr  (D.  C.  1915) 
223  Fed.  222. 

Persons  not  in  the  business  of  manu- 
facturing oleomargarine  cannot  commit 
the  offense  denounced  by  this  section, 
unless  they  aid  and  abet  the  act  of  one 
so  engaged  or  otherwise  come  within 
Cr.  Code,  §  332,  post,  §  10506.    Id. 

Indictment  against  officers,  agents, 
and  employes  of  the  corporation  for 
violating  this  section  held  insufficient, 
notwithstanding  section  5977,  ante,  and 
Cr.  Code,  (  332,  post,  f  10506.    Id. 

Seizure  and  forfeiture  under  statute. 

— Seizure  of  articles,  papers,  and  notes 
by  internal  revenue  officers  under  a 
search  warrant  while  making  a  raid  on 
defendants'  place  of  business  for  alleg- 
ed violation  of  this  section  held  not  a 
violation  of  defendant's  constitutional 
right  to  be  free  from  unlawful  searches 
and  seizures.  May  v.  U.  S.  (1912)  199 
Fed.  53,  117  C.  C.  A.  431. 

An  information  for  the  forfeiture  of 
an  oleomargarine  plant,  under  this  sec- 
tion, is  sufficient,  which  charges  in  the 
language  of  the  statute  that  the  claim- 
ant was  engaged  in  the  business  of 
manufacturing  oleomargarine,  and  de- 
frauded and  attempted  to  defraud  the 
United  States  of  the  tax  on  the  oleo- 
margarine produced  by  it,  or  a  part 
thereof.  U.  S.  v.  Manufacturing  Ap- 
paratus, etc.,  of  New  Jersey  Melting  & 
Churning  Co.  (D.  C.  1905)  141  Fed. 
475. 

Conspiracy  to  defraud.— See  note 
post,  §  6230. 

Purpose  of  employes,  agents,  or  offi- 
cers of  corporation  to  evade  payment 
of  tax  on  oleomargarine,  due  from  the 
corporation,  held  to  supply  intent  to 
defraud,  essential  to  conspiracy  to  de- 
fraud the  United  States.  U.  S.  v.  Orr 
(D.  C.  1915)  223  Fed.  220. 

Indictment.— Under  this  section  it  was 
held   that   an  indictment  which,  after 
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States,  under  Cr.  Code,  (  37,  post,  ( 
10201,  and  not  conspiracy  to  violata 
this  section,  and  hence  it  was  sufficient 
U.  S.  V.  Orr  (D.  C.  1916)  223  Fed.  220. 

An  indictment  for  conspiracy  to  de- 
fraud the  United  States  by  the  removal 
of  oleomargarine  from  a  factory  with- 
out payment  of  the  tax  need  not  allege 
that  the  defrauding  was  to  be  accom- 
plished by  deceit,  misrepresentation,  or 
concealment.  Tillinghast  v.  Richards 
(D.  C.  1915)  225  Fed.  226. 

An  indictment  in  the  Southern  dis- 
trict of  New  York  for  conspiracy  to  de- 
fraud the  United  States  by  removing 
oleomargarine  from  a  factory  in  Prov- 
idence, R.  I.,  without  payment  of  tax, 
and  alleging  as  overt  acts  only  such 
acts  as  buying  palm  oil  in  New  York, 
held  bad.    Id. 

Allegations  of  overt  acts  that  defend- 
ants had  bought  palm  oil,  etc.,  held  too 
uncertain  to  make  possible  a  construc- 
tion of  an  indictment  for  conspiracy  to 
defraud  United  States  by  removing 
oleomargarine  from  factory  untaxed  as 
charging  conspiracy  to  defraud  by  un- 
lawful or  covert  manufacture.    Id. 

Where  an  overt  act  alleged  in  an  in- 
dictment for  conspiracy  must  be  quali- 
fied by  circumstances  to  make  it  rel- 
evant to  the  particular  conspiracy 
charged,  it  should  be  pleaded  with  the 
circumstances  which  make  it  relevant 
Id. 

Where  the  jurisdiction  of  the  court 
depends  solely  upon '  an  overt  act  al- 
leged in  an  indictment  for  conspiracy, 
it  must  be  alleged  with  all  the  certain- 
ty of  any  other  jurisdictional  fact,  and 
the  connection  between  the  overt  act 
and  the  conspiracy  must  be  made  to 
appear  specifically.     Id. 

Evidence.— An  indictment  charging 
defendants  with  an  attempt  to  defraud 
the  United  States  of  the  tax  on  oleo- 
margarine is  sustained  by  evidence  that 
they  were  dealers  in  oleomargarine, 
that  they  bought  uncolored  oleomarga- 
rine, colored  it  to  resemble  butter,  and 
repacked  it  in  empty  packages  before 
used   and   stamped   as   containing   the 


colored  product,  and  that  they  had  pre- 
viously systematically  done  the  same 
thing,  and  sold  the  article  so  colored 
without  paying  the  additional  tax  re- 
quired thereon.  Hardesty  v.  U.  S. 
(1909)  168  Fed.  25,  93  C.  C.  A.  417. 

Rulings  on  the  admission  of  evidence 
in  the  prosecution  of  defendants  for  a 
violation  of  this  section,  considered, 
and  held  not  erroneous.  Wesoky  v.  U. 
S.  (1910)  175  Fed.  333,  99  C.  C.  A.  121. 

Evidence  held  sufficient  to  sustain  a 
conviction  of  manufacturing  oleomarga- 
rine by  the  addition  of  artificial  colora- 
tion, and  that  the  same  had  been  sold 
or  removed  for  sale  and  consumption 
without  payment  of  the  required  tax 
with  intent  to  defraud  the  United 
States.  Enders  v.  U.  S.  (1911)  187 
Fed.  754, 109  C.  C.  A.  502,  writ  of  cer- 
tiorari denied  (1911)  32  Sup.  Ot  523, 
223  U.  S.  719,  56  L.  Ed.  629. 

Evidence  held  to  sustain  a  conviction. 
May  V.  U.  S.  (1912)  199  Fed.  42,  117  C. 
C.  A.  420. 

Evidence  held  to  sustain  a  conviction 
of  engaging  in  the  business  of  manu- 
facturing colored  pleomargaruie  with 
intent  to  defraud  the  United  States  of 
the  tax  thereon  in  violation  of  this  sec- 
tion. May  V.  U.  S.  (1912)  199  Fed.  68, 
117  C.  C.  A.  431. 

The  introduction  of  certain  notes  ob- 
tained by  internal  revenue  officers  in 
a  raid  on  defendants'  place  of  business 
for  alleged  violation  of  this  section  was 
not  objectionable  as  compelling  him  to 
testify  against  himself.     Id. 

An  internal  revenue  regulation  giving 
the  whole  calendar  month  in  which  to 
pay  the  license  tax  was  inadmissible. 
Id. 

Cited    without    definite    application, 

Schick  V.  U.  S.  (1904)  24  Sup.  Ct  826, 
830,  195  U.  S.  65,  49  L.  Ed.  99,  1  Ann. 
Cas.  585  (in  dissenting  opinion  of  Har- 
lan, J.);  Tucker  v.  Grier  (1908)  160 
Fed.  611,  87  C.  C.  A.  513;  Grier  v. 
Tucker  (C.  C.  1907)  150  Fed.  658; 
Schafer  v.  Craft  (D.  C.  1906)  144  Fed. 
907,  affirmed  (1907)  153  Fed.  175,  82 
C.  0.  A.  349. 


§  6230.  (Act  Aug.  2,  1886,  c.  840,  §  18.)     Failure  to  comply  with 
law;  penalty;  forfeiture. 

If  any  manufacturer  of  oleomargarine,  any  dealer  therein  or 
any  importer  or  exporter  thereof  shall  knowingly  or  willfully 
omit,  neglect,  or  refuse  to  do,  or  cause  to  be  done,  any  of  the 
things  required  by  law  in  the  carrying  on  or  conducting  of  his  busi- 
ness, or  shall  do  anything  by  this  act  prohibited,  if  there  be  no  specific 
penalty  or  punishment  imposed  by  any  other  section  of  this  act  for 
the  neglecting,  omitting,  or  refusing  to  do,  or  for  the  doing  or  caus- 
ing to  be  done,  the  thing  required  or  prohibited,  he  shall  pay  a  pen- 
alty of  one  thousand  dollars ;  and  if  the  person  so  offending  be  the 
manufacturer  of  or  a  wholesale  dealer  in  oleomargarine,  all  the  oleo- 
margarine owned  by  him,  or  in  which  he  has  any  interest  as  owner, 
shall  be  forfeited  to  the  United  States.  (24  Stat.  212.) 
See  notes  to  sections  1  and  9  of  this  act,  ante,  f§  6215,  6221. 

Notes  of  Deeisioiis 

Offenses   punishable   under  statute.—      terual  revenue  requiring  wholesale  deal- 
A  regulation  of  the  commissioner  of  in-      ers   in  oleomargarine   to  keep  certain 
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books,  and  make  certain  prescribed  re- 
turns of  their  sales,  although  proper 
under  section  6232,  post,  cannot  render 
one  violating  it  liable  to  the  penalty 
Imposed  by  this  section,  in  the  absence 
of  a  statute  distinctly  making  such  neg- 
lect a  criminal  offense.  U.  S.  y.  Eaton 
(1892)  12  Sup.  Ct  764,  144  U.  S.  677, 
36  L.  Ed.  591. 

The  penalty  prescribed  in  section 
6218,  ante,  does  not  apply  to  that  part 
of  the  section  prohibiting  retailers  from 
selling  in  quantities  exceeding  10 
pounds,  such   offense   being  subject  to 


punishment  by  a  fine  of  $1,000  without 
Imprisonment,  as  prescribed  by  this  sec- 
tion. Ripper  v.  U.  S.  (1910)  178  Fed. 
24,  101  O.  0.  A.  152,  rehearing  denied 
(1910)  179  Fed.  497,  103  C.  C.  A.  478. 

Cited    without    definite    application, 

U.  S.  V.  11,150  Pounds  of  Butter  (1912) 
195  Fed.  657,  115  O.  C.  A.  463;  TJ. 
S.  V.  Lamson  (C.  C.  1908)165  Fed.  80, 
82;  Schafer  v.  Craft  (D.  C.  1906)  144 
Fed.  907,  affirmed  (1907)  153  Fed.  175, 
82  C.  C.  A.  349;  U.  S.  v.  Matthews 
(D.  C.  1906)  146  Fed.  306. 


§  6231.  (Act  Aug.  2,  1886,  c.  840,  §  19.)     Recovery  of  fines,  etc. 

All  fines,  penalties,  and  forfeitures  imposed  by  this  act  may  be 
recovered  in  any  court  of  competent  jurisdiction.     (24  Stat.  212.) 
See  notes  to  sections  1  and  9  of  this  act,  ante,  ii  6215,  6221. 


Notes  of 

Compromise  of  casesw— The  officers  of 
the  Treasury  Department  are  author- 
ized, in  accordance  with  the  provisions 
of  section  5952,  ante,  to  compromise  a 
case  involving  a  violation  of  the  ''oleo- 
margarine'* statutes,  upon  terms  which, 
in  their  judgment,  are  just  and  reason- 
able.    (1907)  26  Op.  Atty.  Gen.  282. 

Cited    without    definite    application, 


Deoisiona' 

Schick  V.  U.  S.  (1904)  24  Sup.  Ct.  826, 
829.  195  U.  S.  65,  49  L.  Ed.  99,  1  Ann. 
Cas.  585  (in  dissenting  opinion  of  Har- 
Un,  J.);  Tucker  v.  Grier  (1908)  160 
Fed.  611,  87  O.  O.  A.  513;  Grier  v. 
Tucker  (C.  C.  1907)  150  Fed.  658; 
Schafef  v.  Craft  (D.  C.  1906)  144  Fed. 
907,  affirmed  (1907)  153  Fed.  175,  82 
C.  C.  A.  349. 


§  6232.  (Act  Aug.  2,  1886,  c.  840,  §  20.)     Regulations. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  may  make  all  needful  regulations 
for  the  carrying  into  effect  of  this  act.    (24  Stat.  212.) 

See  notes  to  sections  1  and  9  of  this  act,  ante,  ((  6215,  6221. 
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See  notes  under  §  6230,  ante,  and  H 
6233,  6237,  6239,  and  6241,  post. 

Vaiitfity  of  regulations  in  o^nerai.— 

A  regulation  that  butter  containing  16 
per  cent,  or  more  of  water,  milk,  or 
cream  should  be  classified  as  "adulterat- 
ed butter"  was  valid,  not  being  an  exer- 
cise of  judicial  power,  but  merely  a  de- 
termination as  a  question  of  fact  of 
what  constitutes  an  '^abnormal"  quan- 
tity of  water,  etc.  Coopersville  Co- 
operative Creamery  Co.  v.  Lemon 
(1908)  163  Fed.  145,  89  C.  C.  A.  595. 
A"  regulation  which  has  the  effect  to 
subject  cltLBses  of  property  to  forfeiture 
and  classes  of  persons  to  fines  and  pen- 
alties excluded  therefrom  by  statute 
is  void.  U.  S.  V.  11,150  Pounds  of  But- 
ter (1912)  195  Fed.  657,  115  C.  C.  A, 
463. 

Construing  statute.— Under  this  sec- 
tion the  treasury  officials  may  not  by 
regulation  so  construe  the  act  as  to 
nullify  its  provisions  as  legally  inter- 
preted. William  J.  Moxley  v.  Hertz 
(1911)  185  Fed.  757,  108  C.  C.  A.  95, 
affirming  judgment  (C.  O.  1906)  173 
Fed.  728. 

Though  this  section  authorized  the 
Secretary  of  the  Treasury  to  prescribe 
rules  and  regulations  for  carrying  the 
law  into  effect,  it  did  not  authorize  him 
to  promulgate  a  rule   construing   sec- 
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tion  6233,  pofft,  declaring  tbat  butter 
should  be  confiscated  if  it  contained  an 
abnormal  quantity  of  moisture,  by  pro- 
viding that  it  should  be  confiscated  if 
it  contained  more  moisture  than  16 
per  cent.  U.  S.  v.  11,150  Pounds  of 
Butter  (D.  C.  1911)  188  Fed.  157, 
judgment  affirmed  (1912)  195  Fed.  657, 
115  C.  C.  A.  463. 

iModifying  statutOw— A  regulation  mod- 
ifying any  act  of  Congress  is  void.  U. 
S.  V.  11,150  Pounds  of  Butter  (1912) 
195  Fed,  657,  115  C.  C.  A.  463. 

inconsistent  with  statutOw— A  regula- 
tion inconsistent  with  any  act  of  Con- 
gress is  void.  U.  S.  V.  11,150  Pounds 
of  Butter  (1912)  195  Fed.  657,  116 
C.  C.  A.  463. 

Construction  of  regulatlonSd— Regula- 
tions as  to  adulterated  butter  construed. 
Coopersville  Co-operative  Creamery  Co. 
V.  Lemon  (1908)  163  Fed.  145,  147,  89 
C.  C.  A.  595;  U.  S.  v.  11,150  Pounds 
of  Butter  (1912)  195  Fed.  657,  115 
C.  C.  A.  463. 

Penaity  for  vioiatioHd— A  regulation  of 
the  commissioner  of  internal  revenue 
requiring  wholesale  dealers  in  oleomar- 
garine to  keep  certain  books,  and  make 
certain  prescribed  returns  of  their 
sales,  although  proper  under  this  sec- 
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tion,  cannot  render  one  violating  it  lia-  existence  and  provisions;   hence  an  In- 

ble  to  the  penalty  imposed  by  section  dictment  charging  a  violation  of  snch 

6230,  ante,  in  the  absence  of  a  statute  a  regulation,  which  is  made  an  offense 

distinctly  making  such  neglect  a  crim-  by  statute,  need  not  set  out  such  regu- 

inal  offense.     U.  S.  v.  Eaton  (1892)  12  lation,  but  is  sufficient  if  it  avers  that 

Sup.  Ct.  764,  144  U.  S.  677,  36  L.  Ed.  an  act  done  in  pursuance  of  such  regu- 

591.  lation  was  done  under  the  requirements 

Indlotment  for  violation-Regulations  ^JJ^^-     Wilkins  v    U   S.    (1899)   96 

made  by  an   executive  department,  in  ^^^'  ^^»  *^^  ^'  ^'  ^  ^^' 
pursuance  of  authority  delegated  by  con-         Cited     without    definite    application, 

gress  have  the  force  of  law,  and  the  U.   S.  v.  Matthews   (D.  0.   1906)   146 

courts  will  take  judicial  notice  of  .their  Fed.  306. 

§  6233.  (Act  May  9,  1902,  c.  784,  §  4.)  Butter,  adulterated  but- 
ter, and  process  or  renovated  butter,  definition  of. 
For  the  purpose  of  this  Act  "butter"  is  hereby  defined  to  mean 
an  article  of  food  as  defined  in  "An  Act  defining  butter,  also 
imposing  a  tax  upon  and  regulating  the  manufacture,  sale,  importa- 
tion, and  exportation  of  oleomargarine,"  approved  August  second, 
eighteen  hundred  and  eighty-six ;  that  "adulterated  butter"  is  hereby 
defined  to  mean  a  grade  of  butter  produced  by  mixing,  reworking, 
rechuming  in  milk  or  cream,  refining,  or  in  any  way  producing  a  uni- 
form, purified,  or  improved  product  from  different  lots  or  parcels  of 
melted  or  unmelted  butter  or  butter  fat,  in  which  any  acid,  alkali, 
chemical,  or  any  substance  whatever  is  introduced  or  used  for  the 
purpose  or  with  the  effect  of  deodorizing  or  removing  therefrom 
rancidity,  or  any  butter  or  butter  fat  with  which  there  i$  mixed  any 
substance  foreign  to  butter  as  herein  defined,  with  intent  or  effect 
of  cheapening  in  cost  the  product  or  any  butter  in  the  manufacture 
or  manipulation  of  which  any  process  or  material  is  used  with  intent 
or  effect  of  causing  the  absorption  of  abnormal  quantities  of  water, 
milk,  or  cream ;  that  "process  butter"  or  "renovated  butter"  is  here- 
by defined  to  mean  butter  which  has  been  subjected  to  any  process 
by  which  it  is  melted,  clarified  or  refined  and  made  to  resemble  gen- 
uine butter,  always  excepting  "adulterated  butter"  as  defined  by  this 
Act.    (32  Stat.  194.) 

These  provisions  were  the  first  paragraph  of  section  4  of  the  Oleomargarine 
Act  of  1902,  cited  above. 

Section  1  of  the  act  provided  that  all  articles  known  as  oleomargarine,  but- 
terine,  imitation,  process,  renovated,  or  adulterated  butter,  or  imitation  cheese, 
•  or  any  substance  in  the  semblance  of  butter  or  cheese,  not  the  usual  product 
of  the  dairy,  and  not  made  exclusively  of  pure  and  unadulterated  milk  or 
cream,  transported  into  any  State,  etc.,  and  remaining  therein  for  use,  con- 
sumption, sale,  or  storage  therein,  should  be  subject  to  the  laws  of  such 
State,  etc.,  enacted  in  the  exercise  of  its  police  powers,  and  should  not  be  ex- 
empt therefrom  by  reason  of  being  Introduced  in  original  packages  or  other- 
wise. It  is  set  forth  post,  under  Title  LVI  B,  "Regulation  of  Interstate  and 
Foreign  Commerce  as  to  Particular  Sjabjects,"  c.  B,  §  8740. 

Sections  2  and  3  of  the  act  amended  sections  3  and  8,  respectively,  of  the 
Oleomargarine  Act  of  Aug.  2,  1886,  c.  840,  and  ar^  incorporated  into  the  sec- 
tions so  amended  as  set  forth   ante,  §§  5977,  6220. 

The  paragraphs  of  this  section  immediately  following  the  first  paragraph 
thereof  set  forth  here,  imposing  special  taxes  upon  manufacturers  of'  and 
dealers  in  process  or  renovated  butter  and  adulterated  butter,  are  set  forth 
ante,  §§  5968,  5978. 

The  remaining  paragraphs  of  this  section,  and  sections  6  and  6  of  this  act, 
are  set  forth  post,  §§  6234-6239,  6241. 
Section  7  of  the  act  provided  that  the  act  should  take  effect  July  1,  1902. 
Act  Aug.  2,  1886,  c.  840,  §  1,  mentioned  in  this  section  as  defining  butter, 
is  set  forth  ante,  §  6215.  Many  of  the  provisions  of  sections  3-8  of  that 
act,  relating  to  manufacturers  of  and  dealers  in  oleomargarine  and  to  the 
manufacture  and  sale  of  oleomargarine,  were  similar  to  those  of  further  para- 
graphs of  this  section,  post,  §§  6234-6238. 

Notes  of  Deoisiona 

What  is  ''adulterated  butter."— In  the  in  the  manufacture  or  manipulation  of 
provision  of  this  section  defining  adul-  which  any  process  or  material  is  used 
terated  butter  as  Including  "any  butter      with   intent  or   effect   of   causing   the 

(7289) 


§  6233 


INTERNAL  REVENUB 


(Tit  35 


determination  as  a  question  of  fact 
of  what  constitutes  an  "abnormal" 
quantity  of  water.  Coopersvillc  Co- 
operative Creamery  Co.  v.  licmon 
(1908)  163  Ted.  145.  89  C.  C.  A-  595. 

Whether  or  not  a  regulation  of  the 
Commissioner  of  Internal  Revenue  has 
the  force  of  law  as  a  conclusive  deter- 
mination of  the  fact,  it  furnishes  a 
working  rule  for  the  guidance  of  of- 
ficers and  the  information  of  manufac- 
turers, and  on  the  trial  of  an  action 
by  a  manufacturer  to  recover  taxes  ex- 
acted on  butter  claimed  to  contain  more 
than  16  per  cent,  of  water  the  subnds- 
sion  to  the  jury  of  the  question  whe til- 
er such  a  percentage  of  water  was  "ab- 
normal" was  not  an  error  of  which  the 
plaintiff  could  complain.     Id. 

A  regulation  modifying  any  act  of 
Congress  is  void.  U.  8.  v.  11,150 
Pounds  of  Butter  (1912)  195  Fed.  657, 
115  C.   C.  A.  463. 

Though  the  preceding  section  an- 
thorized  the  Secretary  of  the  Treasury 
to  prescribe-  rules  and  regulations  for 
carrying  the  law  into  effect,  it  did  not 
authoi^ize  him  to  promulgate  a  rule  con- 
struing this  section,  declaring  that  but- 
ter should  be  confiscated  if  it  contain- 
ed an  abnormal  quantity  of  moisture, 
by  providing  that  it  should  be  confis- 
cated if  it  <;pntained  more  moisture  than 
16  per  cent.  U.  S.  v.  11,150  Pounds 
of  Butter  (D.  C.  1911)  188  Fed.  157. 
judgment  affirmed  (1912)  195  Fed.  657, 
115  C.  C.  A  463. 

§  6234.  (Act  May  9,  1902,  c.  784,  §  4.)  Manufacturer's  statement 
of  business,  inventories,  books,  returns,  and  signs. 
Every  manufacturer  of  process  or  renovated  butter  or  adul- 
terated butter  shall  file  with  the  collector  of  internal  revenue  of  the 
district  in  which  his  manufactory  is  located  such  notices,  inventories, 
and  bonds,  shall  keep  such  books  and  render  such  returns  of  material 
and  products,  shall  put  up  such  signs  and  affix  such  number  of  his 
factory,  and  conduct  his  business  under  such  surveillance  of  officer* 
and  agents  as  the  Commissioner  of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  may  by  regulation  require. 
But  the  bond  required  of  such  manufacturer  shall  be  with  sureties 
satisfactory  to  the  collector  of  internal  revenue,  and  in  a  penal  sum 
of  not  less  than  five  hundred  dollars ;  and  the  sum  of  said  bond  may 
be  increased  from  time  to  time  and  additional  sureties  required  at  the 
discretion  of  the  collector  or  under  instructions  of  the  Commissioner 
of  Internal  Revenue.     (32  Stat.  194.) 

See  notes  to  the  first  paragraph  of  this  section,  ante,  (  6233. 


absorption  of  abnormal  quantities  of 
water,  milk  or  cream,"  the  word  "ab- 
sorption" is  not  used  in  the  sense  of 
chemical  absorption,  and  any  butter  is 
within  the  definition  which  contains  an 
abnormal  quantity  of  water,  whether 
by  chemical  absorption  or  by  incorpora- 
tion. CoopersviUe  Co-operative  Cream- 
ery Co.  V.  Lemon  (1908)  163  Fed.  145, 
89  C.  C.  A.  595. 

Under  Act  May  9,  1902,  imposing  a 
special  tax  on '  adulterated  butter,  but- 
ter containing  abnormal  quantity  of 
water,  milk,  or  cream  is  "adulterated 
butter,"  only  when  some  process  or  ma- 
terial is  used  with  the  intent  or  effect 
of  introducing  into  the  butter  by  absorp- 
tion an  abnormal  quantity  of  water, 
milk,  or  cream.  U.  S.  ▼.  Eleven  Thou- 
sand One  Hundred  and  Fifty  Pounds 
of  Butter  (1912)  195  Fed.  657,  115  C. 
C.  A.  463.  affirming  judgment  (D.  C. 
1911)  188  Fed.  157. 

Proof  of  the  presence  of  abnormal 
quantity  of  moisture  in  butter  and  of 
a  removal  thereof  without  a  compliance 
with  regulations  as  to  taxing  and  brand- 
ing adulterated  butter  held  insufficient 
to  sustain  its  forfeiture  as  adulterated 
butter,  for  failure  to  pay  the  special 
tax.    Id. 

Rules  and  regulations.— A  regulation 
that  butter  containing  16  per  cent,  or 
more  of  water,  milk,  or  cream  should 
be  classified  as  "adulterated  butter" 
was  valid,  being  neither  an  exercise  of 
legislative    or    judicial    power,    but    a 


O.  C,  A.  595;    U.  S.  v.  Frank  (D.  a 
1911)  189  Fed.  195. 


Cited    without    definite    application, 

CoopersviUe     Co-operative     Creamery 
Co.  v.  Lemon  (1908)  163  Fed.  145,  89 

§  6235.  (Act  May  9,  1902,  c.  784,  §  4.)  Adulterated  butter,  how 
packed  and  sold;  penalty. 
All  adulterated  butter  shall  be  packed  by  the  manufacturer  there- 
of in  firkins,  tubs,  or  other  wooden  packages  not  before  used  for 
that  purpose,  each  containing  not  less  than  ten  pounds,  and  mark- 
ed, stamped,  and  branded  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe; 
and  all  sales  made  by  manufacturers  of  adulterated  butter  shall  be 
in  original  stamped  packages. 
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Dealers  in  adulterated  butter  must  sell  only  original  or  from  orig- 
inal stamped  packages,  and  when  such  original  stamped  packages  are 
broken  the  adulterated  butter  sold  from  same  shall  be  placed  in  suit- 
able wooden  or  paper  packages,  whicfi  shall  be  marked  and  branded 
as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  prescribe.  Every  person  who  know- 
ingly sells  or  offers  for  sale,  or  delivers  or  offers  to  deliver,  any  adul- 
terated butter  in  any  other  form  than  in  new  wooden  or  paper  pack- 
ages as  above  described,  or  who  packs  in  any  package  any  adulterated 
butter  in  any  manner  contrary  to  law,  or  who  falsely  brands  any 
package  or  affixes  a  stamp  on  any  package  denoting  a  less  amount 
of  tax  than  that  required  by  law,,  shall  be;  fined  for  each  offense  not 
more  than  one  thousand  dollars  and  be  imprisoned  not  more  than 
two  years.    (32  Stat.  194.) 

See  notes  to  the  first  paragraph  of  this  section,  ante,  {  6233. 

Cited  without  definite  application,  Co.  ▼.  Lemon  (1908)  163  Fed.  145,  89 
Goopersville     Go-operatiye     Creamery      O.  O.  A.  595. 

§  6236.  (Act  May  9,  1902,  c.  784,  §  4.)     Label  and  notice  on  pack- 
age of  adulterated  butter ;  penalty. 

Every  manufacturer  of  adulterated  butter  shall  securely  affix, 
by  pasting,  on  each  package  containing  adulterated  butter  manufac- 
tured by  him  a  label  on  which  shall  be  printed,  besides  the  number  of 
the  manufactory  and  the  district  and  State  in  which  it  is  situated; 
these  words:  "Notice. — That  the  manufacturer  of  the  adulterated 
butter  herein  contained  has  complied  with  all  the  requirements  of 
law.  Every  person  is  cautioned  not  to  use  either  this  package  again 
or  the  stamp  thereon,  nor  to  remove  the  contents  of  this  package 
without  destroying  said  stamp,  under  the  penalty  provided  by  law  in 
such  cases."  Every  manufacturer  of  adulterated  butter  who  neglects 
to  affix  such  label  to  any  package  containing  adulterated  butter  made 
by  him,  or  sold  or  offered  for  sale  for  or  by  him,  and  every  person 
who  removes  any  such  label  so  affixed  from  any  such  package  shall 
be  fined  fifty  dollars  for  each  package  in  respect  to  which  such  offense 
is  committed.    (32  Stat.  194.) 

See  notes  to  the  first  paragraph  of  this  section,  ante,  f  6233. 

Cited  without  definite  applloation,  Oo.  y.  Lemon  (1908)  163  Fed.  145,  89 
Goopersville     Go-operative     Creamery      C.  0.  A.  595. 

§  6237.  (Act  May  9,  1902,  c.  784,  §  4.)  Tax  on  adulterated  or  reno- 
vated butter;  stamps. 
Upon  adulterated  butter,  when  manufactured  or  sold  or  removed 
for  consumption  or  use,  there  shall  be  assessed  and  collected  a 
tax  of  ten  cents  per  pound,  to  be  paid  by  the  manufacturer  thereof, 
and  any  fractional  part  of  a  pound  shall  be  taxed  as  a  pound,  and 
that  upon  process  or  renovated  butter,  when  manufactured  or  sold 
or  removed  for  consumption  or  use,  there  shall  be  assessed  and  col- 
lected a  tax  of  one-fourth  of  one  cent  per  pound,  to  be  paid  by  the 
manufacturer  thereof,  and  any  fractional  part  of  a  pound  shall  be 
taxed  as  a  pound.  The  tax  to  be  levied  by  this  section  shall  be  rep- 
resented by  coupon  stamps,  and  the  provisions  of  existing  laws  gov- 
erning engraving,  issuing,  sale,  accountability,  effacement,  and  de- 
struction of  stamps  relatmg  to  tobacco  and  snuff,  as  far  as  &pphca- 
ble,  are  hereby  made  to  apply  to  the  stamps  provided  by  this  section. 
(32  Stat.  194.) 

See  notes  to  the  first  paragraph  of  this  section,  ante,  §  6233. 

The  provisions  governing  the  issuance,  sale,  accountability,  and  destruc- 
tion of  stamps  relating  to  tobacco  and  snuff  were  made  by  R.  S.  §{  3369- 
3376,  ante.  §§  6178-6185. 

Notes  of  Deoisions 

Butter  subject  to  tax.— Butter  co;q-  ter  is  subject  to  the  tax  Imposed  by 
taining   an  abnormal  quantity   of  wa-      such  act;    the  intent  of  the  manufac- 
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turer   bding    immaterial.     Coopenyille  for  inspection  of  meats  for  export,  and 

-Co-operative   Creamery  Co.   v.  Lemon  of   Act   March    3,    1891,    as    amended 

(1908)  163  Fed.  145,  89  C.  C.  A.  595.  March  2,   1895    (section  8709  et  seq., 

w%^     ,^At                A        I      t^    At       .A  post),   providing  for  the  inspection  of 

Regulatioii    as    to    classlflcat  on.-=-A  £^e  iaitle,  e1^.  carcasses,  meat  pro- 

regulation    that    butter    containing    16  ^^^^3    ^^      ^^^^  ^^^   ^y^^   g^^ject  of 

per  cent    or  more  of  water,  mUk    or  interstate    commerce,    shaU    apply    to 

cream    should    be    classified   as   "adul-  ^^^^^^   ^^  renovated  butter.     Section 

terated  butter"  was  valid,  being  neither  g^^i           t,    requires    inspected    meat 

an   exercise   of   legislative   or   judiaal  products   to   be   stamped   and   labeled, 

power,  but  a  determination  as  a  ques-  ^^  declares  that  any  person  who  shall 

tion    of    fact    of   what    constitutes    an  t^owingly  and   wrongfuUy   deface   and 

"abnormal"  quantity  of  water.     Coop-  ^^^^                ^^^^  ^^          according  to 

Llmon  a^^.' m^'FJ^^'lT^Kfi^r'  C       '^'    regulations    of    the    Secretary   of 
Lemon  (1908)   163  Fed.  145,  89  C.  C      Agriculture,   shall  be  guilty  of  a  mis- 

^  ^^^'  demeanor.      Held,    that    such    section 

Removal     of     stamps     and    oaution  8711,  post,  was  applicable  to  the  oleo- 

notlces.— This   section  imposes  a   spe-  margarine  act,  so  that  the  removal  of 

cial    tax    on    renovated    butter,    rep-  stamps  and  caution  notices  attached  to 

resented  by  coupon  stamps;    and  sec-  original  packages  of  renovated  batter, 

tion  6239,   post,   declares   that  all  ap-  which  is  the  subject  of  interstate  com- 

pUcable    parts   of   Act   Aug.    13,    1800  merce,   constituted   an  ofEense.     U.   S. 

(section  8683  et  seq.,  post),  providing  v.  Green  (D.  C.  1905)  137  Fed.  1T9. 

§  6238.  (Act  May  9,  1902,  c.  784,  §  4.)     Provisions  relating  to  oleo- 
margarine applicable  to  adulterated  butter. 

The  provisions  of  sections  nine,  ten,  eleven,  twelve,  thirteen,  four- 
teen, fifteen,  sixteen,  seventeen,  eighteen,  nineteen,  twenty,  and 
twenty-one  of  "An  Act  defining  butter,  also  imposing  a  tax  upon 
and  regulating  the  manufacture,  sale,  importation,  and  exportation 
of  oleomargarine,"  approved  August  second,  eighteen  hundred  and 
eighty-six,  shall  apply  to  manufacturers  of  "adulterated  butter"  to 
an  extent  necessary  to  enforce  the  marking,  branding,  identification, 
and  regulation  of  the  exportation  and  importation  of  adulterated  but- 
ter.   (32  Stat.  194.) 

See  notes  to  tbe  first  paragraph  of  this  section,  ante,  J  6233. 
Act  Aug.  2,  1886,  c.  840,   §§  9-20,  mentioned  in  this  paragraph,   are  set 
forth   ante,   §1   6221-6232.      Section   21   of   that  act   provided   that   the  act 
should  take  effect  July  1,  1902. 

Cited  without  definite  application,  Co.  v.  Lemon  (1908)  163  Fed.  145,  89 
Coopersville     Co-operative     Creamery      C.  C.  A.  595. 

§  6239.  (Act  May  9,  1902,  c.  784,  §  5.)     Inspection  of  process  or 

renovated  butter;  marks;  punishments. 
All  parts  of  an  Act  providing  for  an  inspection  of  meats  for 
exportation,  approved  August  thirtieth,  eighteen  hundred  and  nine- 
ty, and  of  an  Act  to  provide  for  the  inspection  of  live  cattle,  hogs, 
and  the  carcasses  and  products  thereof  which  are  the  subjects  of  in- 
terstate commerce,  approved  March  third,  eighteen  hundred  and  nine- 
ty-one, and  of  amendment  thereto  approved  March  second,  eighteen 
hundred  and  ninety-five,  which  are  applicable  to  the  subjects  and  pur- 
poses described  in  this  section  shall  apply  to  process  or  renovated 
butter.  And  the  Secretary  of  Agriculture  is  hereby  authorized  and 
required  to  cause  a  rigid  sanitary  inspection  to  be  made,  at  such  times 
as  he  may  deem  proper  or  necessary,  of  all  factories  and  storehouses 
where  process  or  renovated  butter  is  manufactured,  packed,  or  pre- 
pared for  market,  and  of  the  products  thereof  and  materials  going 
into  the  manufacture  of  the  same.  All  process  or  renovated  butter 
and  the  packages  containing  the  same  shall  be  marked  with  the  words 
"Renovated  Butter"  or  "Process  Butter"  and  by  such  other  marks, 
labels,  or  brands  and  in  such  manner  as  may  be  prescribed  by  the 
Secretary  of  Agriculture,  and  no  process  or  renovated  butter  shall 
be  shipped  or  transported  from  its  place  of  manufacture  into  any 
other  State  or  Territory  or  the  District  of  Columbia,  or  to  any  for- 
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eign  country,  until  it  has  been  marked  as  provided  m  this  section. 
The  Secretary  of  Agriculture  shall  make  all  needful  regulations  for 
carrying  this  section  into  effect,  and  shall  cause  to  be  ascertained  and 
reported  from  time  to  time  the  quantity  and  quality  of  process  or 
renovated  butter  manufactured,  and  the  character  and  the  condition 
of  the  material  from  which  it  is  made.  And  he  shall  also  have  power 
to  ascertain  whether  or  not  materials  used  in  the  manufacture  of  said 
process  or  renovated  butter  are  deleterious  to  health  or  unwhole- 
some in  the  finished  product,  and  in  case  such  deleterious  or  unwhole- 
some materials  are  found  to  be  used  in  product  intended  for  expor- 
tation or  shipment  into  other  States  or  in  course  of  exportation  or 
shipment  he  shall  have  power  to  confiscate  the  same.  Any  person, 
firm,  or  corporation  violating  any  of  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor  and  on  conviction  thereof 
shall  be  pifnished  by  a  fine  of  not  less  than  fifty  dollars  nor  more 
than  five  hundred  dollars  or  by  imprisonment  not  less  than  one  month 
nor  more  than  six  months,  or  by  both  said  punishments,  in  the  discre- 
tion of  the  court    (32  Stat.  196.) 

See  notes  to  the  first  paragraph  of  section  4  of  this  act,  ante,  §  6233. 

Act  Aug.  30,  1890.  c.  839,  Act  March  3,  1891,  c.  655,  and  Act  March  2, 
1895,  c.  169,  mentioned  in  this  section,  are  set  forth  post,  under  Title  56 
B,  "Regulation  of  Interstate  and  Foreign  Commerce  as  to  Particular  Sub- 
jects," c.  A. 

Notes  of  Deoisioiui 


Application  to  oorporatlon8.^A  cor- 
poration is  a  "person"  within  the  mean- 
ing of  section  6241,  post,  although  this 
section  applies  in  express  terms  to 
corporations  and  gives  the  court  dis- 
cretionary power  to  punish  either  by 
fine  or  imprisonment  or  both.  U.  S.  T. 
Union  Supply  Co.  (1909)  30  Sup.  Ct. 
15,  215  U.  S.  50,  54  L.  Ed.  87. 

This  section  provides  that  any  per- 
son, firm,  or  corporation  violating  any 
of  its  provisions  should,  on  conviction, 
be  punished  by  a  fine  or  imprison- 
ment or  both,  while  section  6241,  post, 
declares  that  wholesale  dealers  shall 
keep  books  and  make  such  returns  as 
is  required  by  the  Commissioner  of  In- 
ternal Revenue,  and  that  "any  person 
who  willfully  violates  the  provisions 
of  the  section"  shall  be  fined  not  less 
than  $50  and  not  exceeding  $500,  and 
be  imprisoned  not  less  than  30  days  nor 
more  than  6  months.  Held  that,  since 
in  case  of  a  conviction  for  violating 
section  6241,  post,  the  court  ig  bound 
to  include  imprisonment  as  a  part  of 
the  punishment  which  could  not  be  im- 
posed on  a  corporation,  such  section  is 
not  applicable  to  a  corporation.  U.  S. 
V.  Braun  &  Pitts  (D.  C.  1907)  158 
Fed.  456. 

Regulations^— The  purpose  of  this 
section  is  to  provide  for  the  sanitary 
inspection  and  the  marking  and  brand- 
ing of  such  butter  at  the  place  of  manu- 
facture, to  the  end  that  none  shall  be 
shipped  from  the  factory  which  can  in 
any  way  be  injurious  to  the  health  of 
the  consumer,  and  the  section  authoriz- 
es the  Secretary  of  Agriculture  to 
cause  such  inspection  to  be  made,  and 
to  "make  all  needful  regulations  for 
carrying  this  section  into  effect."     A 


regulation,  however,  which  prohibits  a 
dealer,  receiving  or  handling  such  but- 
ter after  it  has  been  duly  inspected, 
marked,  and  branded,  and  shipped  from 
the  factory,  from  obliterating  the  marks 
or  brands  thereon  has  no  relation  to 
such  sanitary  purpose,  and  finds  no 
warrant  in  the  statute,  being  calculat- 
ed only  to  prevent  fraud  on  the  part 
of  the  dealer  in  his  relations  with  his 
customers,  and  there  is  nothing  in  the 
statute  which  will  support  an  indict- 
ment or  information  for  the  violation 
of  such  a  regulation.  U.  S.  v.  Bohl 
(D.  C.  1903)  126  Fed.  626. 

Application    of   other   statutes.— Act 

May  9,  1902,  provides  for  the  inspec- 
tion of  renovated  butter,  imposes  •  a 
special  tax  thereon,  represented  by 
coupon  stamps  (section  6237,  ante); 
and  section  5  (this  section)  declares 
that  aU  applicable  parts  of  Act  Aug.  30, 
1890  (section  8683  et  seq.,  post),  pro- 
viding for  inspection  of  meats  for  ex- 
port, and  of  Act  March  3,  1891,  as 
amended  March  2,  1895  (section  8709 
et  seq.,  post),  providing  for  the  in- 
spection of  live  cattle,  etc.,  carcasses, 
meat  products,  etc.,  which  are  the  sub- 
ject of  interstate  commerce,  shall  apply 
to  process  or  renovated  butter.  Section 
8711,  post,  requires  inspected  meat 
products  to  be  stamped  and  labeled, 
and  declares  that  any  person  who  shall 
knowingly  and  wrongfully  deface  and 
destroy  any  such  stamps,  according  to 
the  regulations  of  the  Secretary  of 
Agriculture,  shall  be  guilty  of  a  mis- 
demeanor. Held,  that  such  section 
8711,  post,  was  applicable  to  the  oleo- 
margarine act,  so  that  the  removal  of 
stamps  and  caution  notices  attached  to 
original  packages  of  renovated  butter, 
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which  is  the  subject  of  interstate  com-  Cited  without  dotlnito  application, 
merce,  constituted  an  offense.  U.  S.  U.  S.  y.  Pacific  live  Stock  Co.  (D.  G. 
V.  Green  (D.  C.  1905)  137  Fed.  179.  1910)  192  Fed.  443. 

§  6240.  (Act  Aug.  10,  1912,  c.  284.)     Sanitary  regulation  of  ren- 
ovated butter  factories. 

The  sanitary  provisions  for  slaughtering,  meat  canning,  or  similar 
establishments,  as  set  forth  in  the  Act  of  June  thirtieth,  nineteen  hun- 
dred and  six  (Thirty-fourth  Statutes,  page  six  hundred  and  seventy- 
six),  are  hereby  extended  to  cover  renovated  butter  factories  as  defined 
in  the  Act  of  May  ninth,  nineteen  hundred  and  two  (Thirty-second 
Statutes,  page  one  hundred  and  ninety-six),  under  such  regulations  as 
the  Secretary  of  Agriculture  may  prescribe.     (37  Stat.  273.) 

This  was  a  proviso  following  an  appropriation  for  expenses  for  iuTestiga- 
tions  and  experiments  in  the  dairy  industry,  inspection  of  renovated  butter, 
factories,  and  markets,  in  the  appropriation  act  for  the  Department  of  Agri- 
culture for  the  fiscal  year  1913,  cited  above. 

The  sanitary  provisions  for  slaughtering,  etc,  establishments,  of  Act  June 
30,  1906,  c.  3913,  mentioned  in  this  proviso,  were  re-enacted  in  the  provisions 
of  Act  March  4,  1907,  c.  2907,  set  forth  post.  §  8681. 

Act  May  9,  1902,  c.  784,  also  mentioned  in  this  section,  is  set  forth  or  re- 
ferred to  ante,  §§  6233-6239. 

§  6241.  (Act  May  9,  1902,  c.  784,  §  6.)     Wholesale  dealers  to  keep 
books  and  render  returns;   penalty. 

Wholesale  dealers  in  oleomargarine,  process,  renovated,  or  adul- 
terated butter  shall  keep  such  books  and  render  such  returns  in  re- 
lation thereto  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may,  by  regulation,  re- 
quire; and  such  books  shall  be  open  at  all  times  to  the  inspection 
of  any  internal-revenue  officer  or  agent.  And  any  person  who  will- 
fully violates  any  of  the  provisions  of  this  section  shall  for  each  such 
offense  be  fined  not  less  than  fifty  dollars  and  not  exceeding  five  hun- 
dred dollars,  and  imprisoned  not  less  than  thirty  days  nor  more  than 
six  months.    (32  Stat.  197.) 

See  notes  to  the  first  paragraph  of  section  4  of  this  act,  ante,  S  6233. 
This  section  superseded  similar  provisions  relating  to  wholesale  dealers  In 
oleomargarine  made  by  the  McKinley  Tariff  Act  of  Oct  1,  1890,  c.  1244,  § 
41,  26  Stat.  621. 

Notes  of  Deoisioas 

Statute  as  applying  to  eorporations.—  $500,  and  be  imprisoned  not  less  than 
A  corporation  is  a  "person**  within  the  30  days  nor  more  than  6  months, 
meaning  of  this  section,  although  sec-  Held  that,  since  in  case  of  a  convic- 
tion 6239,  ante,  appUes  in  express  terms  tion  for  violating  this  section,  the  court 
to  corporations,  and  gives  the  court  is  bound  to  include  imprisonment  as  a 
discretionary  power  to  punish  either  by  part  of  the  punishment  which  could  not 
fine  or  imprisonment  or  both.  U.  S.  v.  be  imposed  on  a  corporation,  such  sec- 
Union  Supply  Go.  (1909)  30  Sup.  Ot  tion  is  not  applicable  to  a  corporation. 
15.  215  U.  S.  60,  54  L.  Ed.  87.  U.  S.  v.  Braun  &  Fitts  (D.  0. 1907)  158 

This  section  copies  its  requirements      Fed.  456. 
from  Act  Oct.  1, 1890,  c.  1244,  §  41,  26         Regulatlon8.^-See  notes  under  |§  6230, 
Stat  567,  621,  which  did  not  contain      6232,  ante. 

the  penal  clause.  In  its  earlier  form  This  section,  in  requiring  wholesale 
the  enactment  clearly  applied  to  corpo-  dealers  to  keep  such  books  and  render 
rations,  and  when  the  same  words  were  such  returns  as  the  Commissioner  of 
repeated  in  the  later  act,  it  is  not  to  Internal  Revenue  may  by  regulation  re- 
be  supposed  that  their  meaning  was  quire  under  prescribed  penalties  for  its 
changed.    Id.  violation,  has  no  relation  to  the  tax 

Section  6239,  ante,  provides  that  any  to  be  assessed  on  such  dealer,  and  the 
person,  firm,  or  corporation  violating  regulations  made  thereuader  and  in 
any  of  the  provisions  of  the  section  force  prior  to  their  revision  in  1907,  in 
should,  on  conviction,  be  punished  by  a  requiring  an  oath  to  the  returns,  do  not 
fine  or  imprisonment  or  both,  while  this  have  the  force  of  law  in  such  sense 
section  declares  that  wholesale  dealers  that  a  false  oath  to  a  return  subjects 
shall  keep  books  and  make  such  re-  the  maker  to  prosecution  for  perjury 
turns  as  is  required  by  the  Oommis-  under  section  10295,  post  U.  &  ▼. 
sioner  of  Internal  Revenue,  and  that  Lamson  (C.  G.  1908)  165  Fed.  80. 
"any  person  who  willfully  violates  the  Under  the  regulations  made  by  the 
provisions  of  the  section"  shall  be  fined  Commissioner  of  Internal  Revenue  pur- 
not  less  than  $50  and  not  exceeding      suant  to  this  section,  and  in  force  prior 
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to  1907,  which  require  wholesale  deal- 
ers to  malEe  returns  showing  among 
other  things,  the  names  and  addresses 
of  all  persons  to  whom  sales  have  been 
made,  and  that  "the  recapitulation 
should    be    signed    by    the    firm    name 

•  ♦  ♦  and  the  person  swearing  to  the 
return  should  sign  on  the  .dotted  lines 
below  the  right  hand  of  the  printed  af- 
fidavit," the  oath  required  is  to  the  re- 
capitulation only,  and  not  to  the  list  of 
customers,  contained  in  the  return.    Id. 

Upon  a  reasonable  construction  of  the 
regulations  made  by  the  Commissioner 
of  Internal  Revenue  in  December,  1904, 
governing  the  keeping  of  bgoks  and 
making  returns  by  wholesale  dealers  in 
oleomargarine,  pursuant  to  this  sec- 
tion, the  entries  required  to  be  made 
in  the  books  may  be  made  by  an  agent 
of  the  dealer,  and  an  indictment  for 
failure  to  make  such  entries  should 
aver  that  the  dealer  did  not  make,  and 
did  not  cause  to  be  made,  such  entries. 
U.  S.  v.  Lamson  (0.  C.  1908)  162  Fed. 
165. 

The  requirement  that  dealers  shall 
"make   monthly   returns   on   form   217 

♦  ♦  ♦  showing  in  detail  the  number 
of  packages  and  the  number  of  pounds 
of  oleomargarine  received,  ♦  ♦  • 
also  the  quantity  disposed  of  with  the 
name  and  address  of  each  person  to 
whom  sold  or  consigned,"  does  not  re- 
quire a  statement  in  detail  of  the  num- 
ber of  packages  and  the  number  of 
pounds  disposed  of  to  each  person,  and 
the  forms  furnished  for  such  returns 
cannot  impose  additional  requirements 
to  those  of  the  statute  or  regulations 
which  wiU  have  the  force  of  law,  and  a 
failure  to  comply  with  which  will  con- 
stitute a  criminal  offense.    Id. 

The  former  revised  regulations  made 
by  the  commissioner  of  internal  reve- 
nue in  December,  1904,  governing  the 
keeping  of  books  and  the  making  of 
returns  by  wholesale  dealers  in  oleo- 
margarine, pursuant  to  this  section, 
do  not  require  the  entry  on  the  books 
of  the  number  of  packages  and  pounds 
of  oleomargarine  disposed  of  at  any 
specified  time  and  the  failure  to  make 
such  entries  on  the  same  day  or  during 
the  same  month  when  the  goods  are  dis- 
posed of  is  not  a  criminal  offense  under 
said  section  6.     Id. 

The  oleomargarine  regulations  of  De- 
cember, 1904,  require  monthly  whole- 
sale dealers'  returns,  showing  in  de- 
tail the  number  of  packages  and  pounds 
of  oleomargarine  received  from  manu- 
facturers and  wholesale  dealers,  also 
the  quantity  disposed  of,  with  the  names 
and  addresses  of  each  person  to  whom 


sold  or  consigned  Held  that,  where 
the  names  of  the  purchasers  as  given 
in  a  wholesale  dealer's  return  were 
wholly  or  partly  fictitious  or  erroneous, 
there  was  a  violation  of  the  regulation, 
though  the  quantity  disposed  of  was 
correctly  disclosed.  U.  S.  v.  Lam- 
son (C.  0.  1909)  173  Fed  673. 

This  section  and  the  regulation  re- 
quiring monthly  reports  by  oleomarga- 
rine dealers  do  not  make  the  sufficiency 
of  the  returns  depend  on  their  conform- 
ity to  the  books,  but  on  their  con- 
formity to  the  facts;  such  dealers  be- 
ing required  to  make  both  their  books 
and  returns  a  correct  record  of  the 
facts.    Id. 

The  oleomargarine  regulations  of  De- 
cember, 1904,  requiring  wholesale  deal- 
ers to  make  monthly  returns  showing 
the  names  and  addresses  of  purchasers, 
was  reasonable.    Id. 

This  section  authorizes  the  commis- 
sioner to  require  returns  as  to  both 
dealers  in  oleomargarine  and  in  pro- 
cess, renovated,  or  adulterated  butter; 
and  hence  a  regulation  requiring  month- 
ly' returns  from  dealers  in  oleomarga- 
rine only  was  not  objectionable  because 
it  did  not  apply  to  dealers  in  process, 
renovated,  or  adulterated  butter.    Id. 

This  section  does  not  so  limit  the 
power  of  the  commissioner  as  to  au- 
thorize only  the  making  of  regulations 
requiring  returns  as  to  the  contents  of 
the  books  required  to  be  kept  by  whole- 
sale dealers;  but  he  Is  authorized  to 
adopt  a  regulation  requiring  such  deal- 
ers to  make  monthly  returns  showing 
the  packages  and  pounds  of  oleomar- 
garine received,  the  quantity  disposed 
of,  and  the  names  and  addresses  of  the 
consignees.    Id. 

lndictment.^Counts  of  an  indictment 
against  a  wholesale  dealer  in  oleomar- 
garine, charging  a  failure  to  make  a 
return  of  purchases  and  sales  for  a 
particular  month  under  oleomargarine 
regulations  of  December,  1904,  requir- 
ing such  monthly  returns,  were  not  ob- 
jectionable for  uncertainty.  U.  S.  v. 
Lamson  (C.  C.  1909)  173  Fed.  673. 

Where  an  indictment  for  violating  the 
oleomargarine  regulations  charged  in 
several  counts  a  failure  to  make  any 
return  for  a  particular  month,  whether 
such  counts  could  be  supported  by  evi- 
dence of  the  making  of  a  false  or  incom- 
plete return  for  that  month  could  not 
be  considered  on  a  motion  to  quash  the 
indictment.    Id. 

Cited    without    definite    applloatloR, 

U.  S.  V.  Pacific  Livestock  Co.  (D.  C. 
1910)  192  Fed.  443. 
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CHAPTER  SEVEN  B 
Filled  Cheese 

This  chapter,  inserted  here  as  additional  to  the  chapters  of  this  Title  in 
the  Revised  Statutes,  includes  provisions  of  the  Filled  Cheese  Act  of  June 
a,  1896,  c  337,  29  Sut.  253. 

See.  Sec. 

6242.  Cheese,  definition  of.  6251.  Purchasing      filled      cheese     not 

6243.  Filled  cheese,  definition  of.  branded  or  stamped;   penalty. 

6244.  Manufacturer's  statement  of  bnsi-  6252.  Purchasing     filled     cheese     from 

ness,    inventory,    bonds,    books,  nanufacturer  who  has  not  paid 

returns;    penalty.  special  tax;    penalty. 

6245.  Filled   cheese,   how   put   up   and      6253.  Stamps  on  emptied   packages  to 

how  retailed:    penalty.  be  destroyed;    penalty  for  neg- 

6246.  Dealers'  signs;   penalty.  lect,  etc. 

6247.  Label  and  notice  on  packages  of      6264.  Tests    if    deleterious    to    health; 

filled  cheese {    penalty.  decision  of  Commissioner;    ap- 

6248.  Tax  on  filled  cheese.  peals. 

6249.  Assessment  of  tax  on  filled  cheese      6255.  Forfeiture  of  unstamped  or  dele- 

sold  without  stamps.  terious  filled  cheese. 

6250.  Imported  filled  cheese.  6256.  Recovery  of  fines,  etc. 

6257.  Regulations. 

§  6242.  (Act  June  6,  1896,  p.  337,  §  1.)     Cheese,  definition  of. 

For  the  purposes  of  this  Act,  the  word  "cheese"  shall  be  understood 
to  mean  the  food  product  known  as  cheese,  and  which  is  made  from 
milk  or  cream  and  without  the  addition  of  butter,  or  any  animal,  veg- 
etable, or  other  oils  or  fats  foreign  to  such  milk  or  cream,  with  or 
without  additional  coloring  matter.     (29  Stat.  253.) 

This  was  the  first  section  of  the  Filled  Cheese  Act  of  1896,  cited  above. 
Sections  2  and  5-18  of  the  act  are  set  forth  post,  §§  6243-6257. 
Sections  3  and  4   of  the  act,  imposing  special  taxes  upon  manufacturers 
and  dealers  in  filled  cheese,  are  set  forth  ante,  §§  5969,  5979. 

Section  19  of  the  act,  prescribing  the  time  of  taking  effect  of  the  act,  and 
providing  for  the  tax  on  filled  cheese  found  on  the  premises  of  any  dealer 
thereafter,  is  omitted  as  temporary  merely,  and  executed. 

Imitation  cheese  or  any  substance  in  the  semblance  of  cheese  not  the 
product  of  the  dairy,  and  not  made  exclusively  of  pure  and  unadulterated 
milk  or  cream,  transported  into  any  State,  etc.,  and  remaining  therein  for 
use,  consumption,  sale,  or  storage  therein,  was  made  subject  to  the  laws  of 
such  State,  etc.,  enacted  in  the  exercise  of  its  police  powers,  and  was  not  to 
be  exempt  therefro^n  by  reason  of  being  introduced  in  original  packages  or 
*  otherwise,  by  provisions  of  Act  May  9,  1902,  c.  784,  S  1,  post,  |  8740. 

Cited  without  definite  applioation, 
Hartman  v.  U.  S.  (1909)  168  Fed.  30, 
94  O.  C.  A.  124. 

§  6243.  (Act  June  6,  1896,  c.  337,  §  2.)     Filled  cheese,  definition  of. 

For  the  purposes  of  this  Act  certain  substances  and  compounds  shall 
be  known  and  desig^nated  as  "filled  cheese,"  namely:  All  substances 
made  of  milk  or  skimmed  milk,  with  the  admixture  of  butter,  animal 
oils  or  fats,  vegetable  or  any  other  oils,  or  compounds  foreign  to  such 
milk,  and  made  in  imitation  or  semblance  of  cheese.     (29  Stat.  253.) 

§  6244.  (Act  June  6,  1896,  c.  337,  §  5.)  Manufacturer's  statement 
of  business,  inventory,  bonds,  books»  returns;  penalty. 
Every  manufacturer  of  filled  cheese  shall  file  with  the  collector 
of  internal  revenue  of  the  district  in  which  his  manufactory  is 
located  such  notices,  inventories,  and  bonds,  shall  keep  such  books 
and  render  such  returns  of  materials  and  products,  shall  put  up 
such  signs  and  affix  such  number  to  his  factory,  and  conduct  his 
business  under  such  surveillance  of  officers  and  agents  as  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  may  by  regulation  require.    But  the  bond  required 

(7246) 


Ch.  7b)  internal  bevenuh  §  6247 

of  such  manufacturer  shall  be  with  sureties  satisfactory  to  the  col- 
lector of  internal  revenue,  and  in  a  penal  sum  of  not  less  than  five 
thousand  dollars;  and  the  amount  of  said  bond  may  be  increased 
from  time  to  time,  and  additional  sureties  required,  at  the  discre- 
tion of  the  collector  or  under  instructions  of  the  Commissioner  of 
Internal  Revenue.  Any  manufacturer  of  filled  cheese  who  fails  to 
comply  with  the  provisions  of  this  section  or  with  the  regulations 
herein  authorized,  shall  be  deemed  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  fined  not  less  than  five  hundred  nor 
more  than  one  thousand  dollars.     (29  Stat.  254.) 

Cited    without    definite    application,      94  O.  C.  A.  124;   17.  S.  ▼.  Lamson  (C. 
Hartman  v.  U.  S.  (1909)  168  Fed.  30,      O.  1908)  165  Fed.  80. 

§  6245.  (Act  June  6,  1896,  c.  337,  §  6.)  Filled  cheese,  how  put  up 
and  how  retailed;  penalty. 
Filled  cheese  shall  be  packed  by  the  manufacturers  in  wooden 
packages  only,  not  before  used  for  that  purpose,  and  marked, 
stamped,  and  branded  with  the  words  "filled  cheese"  in  black-faced 
letters  not  less  than  two  inches  in  length,  in  a  circle  in  the  cen- 
ter of  the  top  and  bottom  of  the  cheese;  and  in  black-faced  let- 
ters of  not  less  than  two  inches  in  length  in  line  from  the  top  to 
the  bottom  of  the  cheese,  on  the  side  in  four  places  equidistant 
from  each  other;  and  the  package  containing  such  cheese  shall  be 
marked  in  the  same  manner,  and  in  the  same  number  of  places,  and 
in  the  same  description  of  letters  as  above  provided  for  the  marking 
of  the  cheese ;  and  all  sales  or  consignments  made  by  manufacturers 
of  filled  cheese  to  wholesale  dealers  in  filled  cheese  or  to  exporters 
of  filled  cheese  shall  be  in  original  stamped  packages.  Retail  deal- 
ers in  filled  cheese  shall  sell  only  from  original  stamped  packages, 
and  shall  pack  the  filled  cheese  when  sold  in  suitable  wooden  or 
paper  packages,  which  shall  be  marked  and  branded  in  accordance 
with  rules  and  regulations  to  be  prescribed  by  the  Commissioner  of 
Internal  Revenue  with  the  approval  of  the  Secretary  of  the  Treas- 
ury. Every  person  who  knowingly  sells  or  offers  to  seM,  or  delivers 
or  offers  to  deliver,  filled  cheese  in  any  other  form  than  in  new 
wooden  or  paper  packages,  marked  and  branded  as  hereinbefore  pro- 
vided and  as  above  described,  or  who  packs  in  any  package  or  pack- 
ages filled  cheese  in  any  manner  contrary  to  law,  or  who  falsely 
brands  any  package  or  affixes  a  stamp  on  any  package  denoting  a 
less  amount  of  tax  than  that  required  by  law,  shall  upon  conviction 
thereof  be  fined  for  each  and  every  offense  not  less  than  fifty  dollars 
and  not  more  than  five  hundred  dollars  or  be  imprisoned  not  less 
than  thirty  days  nor  more  than  one  year.     (29  Stat.  254.) 

Cited    without    definite  *  application, 

Cornell  v.  Coyne    (1904)    24  Sup.   Ct. 
383.  386,  192  U.  S.  418,  48  L.  Ed.  504. 

§  6246.  (Act  June  6,  1896,  c.  337,  §  7.)  Dealers'  signs;  penalty. 
All  retail  and  wholesale  dealers  in  filled  cheese  shall  display  in 
a  conspicuous  place  in  his  or  their  sales  room  a  sign  bearing  the 
words  "Filled  cheese  sold  here"  in  black-faced  letters  not  less  than 
six  inches  in  length,  upon  a  white  ground,  with  the  name  and  number 
of  the  revenue  district  in  which  his  or  their  business  is  conducted; 
and  any  wholesale  or  retail  dealer  in  filled  cheese  who  fails  or  neg- 
lects to  comply  with  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  on  conviction  thereof  be  fined  for 
each  and  every  offense  not  less  than  fifty  dollars  and  not  more  than 
two  hundred  dollars.    (29  Stat.  255.) 

§  6247.  (Act  June  6,  1896,  c.  337,  §  8.>    Label  and  notice  on  pack- 
ages of  filled  cheese ;   penalty. 
Every  manufacturer  of  filled  cheese  shall  securely  aflSx,  by  pasting 
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on  each  packag^e  containing  filled  cheese  manufactured  by  him,  a 
label  on  which  shall  be  printed,  besides  the  number  of  the  manufj^ctory 
and  the  district  and  State  in  which  it  is  situated,  these  words: 

"Notice. — The  manufacturer  of  the  filled  cheese  herein  contained 
has  complied  with  all  the  requirements  of  the  law.  Every  person  is 
cautioned  not  to  use  either  this  package  again  or  the  stamp  there- 
on again,  nor  to  remove  the  contents  of  this  package  without  de- 
stroying said  stamp,  under  the  penalty  provided  by  law  in  such 
cases." 

Every  manufacturer  of  filled  cheese  who  neglects  to  affix  such 
label  to  any  package  containing  filled  cheese  made  by  him  or  sold 
or  offered  for  sale  by  or  for  him,  and  every  person  who  removes 
any  such  label  so  affixed  from  any  such  package,  shall  be  fined  fifty 
dollars  for  each  package  in  respect  to  which  such  offense  is  com- 
mitted. (29  Stat.  255.) 
§  6248.  (Act  June  6,  1896,  c.  337,  §  9.)     Tax  on  filled  cheese. 

Upon  all  filled  cheese  which  shall  be  manufactured  there  shall 
be  assessed  and  collected  a  tax  of  one  cent  per  pound,  to  be  paid  by 
the  manufacturer  thereof;  and  any  fractional  part  of  a  pound  in 
a  package  shall  be  taxed  as  a  pound.  The  tax  levied  by  this  section 
shall  be  represented  by  coupon  stamps;  and  the  provisions  of  exist- 
ing laws  governing  the  engraving,  isslie,  sale,  accountability,  efface- 
ment,  and  destruction  of  stamps  relating  to  tobacco  and  snuff,  as  far 
as  applicable,  are  hereby  made  to  apply  to  stamps  provided  for  by  this 
section.    (29  Stat.  255.) 

The  provisions  governing  the  issuance,  sale,  accountability,  and  destnic- 
tion  of  stamps  relating  to  tobacco  and  snuff  were  made  by  R.  S.  §§  3369- 
3376,  ante,  §§  6178-6185. 

Notes  of  DeoisioBs 

See  note  under  f  6192,  ante.  provision  that  "the  tax  levied  by  this 

Constltutlonallty^The    tax    imposed  "^^^^ion  shall  be  represented  by  coupon 

by  this  section  on  cheese  manufactured  ft^'^P*'  ^"^  .*»>«  provisions  of  existing 

for  export  is  not  obnoxious  to  the  pro-  ^7«    governing   the    engraving,    issue, 

hibition  of   Const,   art   1,   §   9,   d.   5,  "f^^'  ac^ountabihty,  eflfacement.  and  de- 

against  the  levy  of  a  tax  or  duty  on  ar-  etruction  of  stamps  relating  to  tobacco 

tides  exported  from  any  state.     Cor-  ^^    «'^"^;./?,  ^nnlv  fnt??^n'l  n^^^^^ 

nell  V.  Coyne  (1904)  24  Sup.  Ct  383.  ^r^l'll^^^Vl^^^^^ 

384.  192  U.  S.  418,  48  L.  Ed.  504.  fj^  ll,tl?::'lZrtTr^li^l 

Exemption  from  taXd— No  exemption  tured   tobacco  and   snuff   are   relieved 

of  filled  cheese  manufactured  for  ex-  from  the  manufacturing  tax.     Cornell 

port  from  the  manufacturing  tax  impos-  v.  Coyne  (1904)  24  Sup.  Ct.  383,  385, 

ed  by  this  section  was  effected  by  the  192  U.  S.  418,  48  L.  Ed.  504. 

§  6249.  (Act  June  6,  1896,  c.  337/ §  10.)  Assessment  of  tax  on 
filled  cheese  sold  without  stamps. 
Whenever  any  manufacturer  of  filled  cheese  sells  or  removes  for 
sale  or  consumption  any  filled  cheese  upon  which  the  tax  is  required 
to  be  paid  by  stamps,  without  paying  such  tax,  it  shall  be  the  duty 
of  the  Commissioner  of  Internal  Revenue,  within  a  period  of  not 
more  than  two  years  after  such  sale  or  removal,  upon  satisfactory 
proof,  to  estimate  the  amount  of  tax  which  has  been  omitted  to  be 
paid  and  to  make  an  assessment  therefor  and  certify  the  same  to  the 
collector.  The  tax  so  assessed  shall  be  in  addition  to  the  penalties 
imposed  by  law  for  such  sale  or  removal.    (29  Stat.  255.) 

The  Ck)mmi8sioner  was  required  to  estimate  the  tax  on  any  article  sold 
without  the. use  of  the  proper  stamps  by  Act  Aug.  27,  1894,  c  349,  §  47, 
post,  §  6348. 

Cited     without    deflnito    application,      720,  reversed  (1911)  31  Sup.  Ct  155» 
U.   S.  ▼.  ChamberUn   (1907)   156  Fed.      219  U.  S.  250,  66  L.  Ed.  204. 
881,  888,  84  C.  a  A.  461,  13  Ann.  Oas. 
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§  6250.  (Act  June  6,  1896,  c.  337,  §  11.)     Imported  fiUed  cheese. 

All  filled  cheese  as  herein  defined  imported  from  foreign  countries 
shall,  in  addition  to  any  import  duty  imposed  on  the  same,  pay  an 
internal-revenue  tax  of  eight  cents  per  pound,  such  tax  to  be  repre- 
sented by  coupon  stamps;  and  such  imported  filled  cheese  and  the 
packages  containing  the  same  shall  be  stamped,  marked,  and  branded, 
as  in  the  case  of  filled  cheese  manufactured  in  the  United  States.  (29 
Stat.  255.) 

Piovisions  for  inspection,  and  for  regulation  of  importation  and  transporta- 
tion, of  adulterated  foods,  etc.,  are  collected  under  Title  LYI  B,  "Regulations 
of  Interstate  and  Foreign  Ck)mnierce  as  to  Particular  Subjects,''  c  B. 

Cited    without    definite    applloatlon, 

CorneU  ▼.  Coyne    (1904)   24  Sup.  Ct 
383,  384,  192  U.  S.  418,  48  L.  Ed.  504. 

§  6251.  (Act  June  6,  1896,  c.  337,  §  12.)  Purchasing  fiUed  cheese 
not  branded  or  stamped;  penalty. 
Any  person  who  knowingly  purchases  or  receives  for  sale  any 
filled  cheese  which  has  not  been  branded  or  stamped  according  to  law, 
or  which  is  contained  in  packages  not  branded  or  marked  according 
to  law,  shall  be  liable  to  a  penalty  of  fifty  dollars  for  each  such  offense. 
(29  Stat.  256.) 

§  6252.  (Act  June  6,  1896,  c.  337,  §  13.)  Purchasing  filled  cheese 
from  manufacturer  who  has  not  paid  special  tax;  penalty. 
Every  person  who  knowingly  purchases  or  receives  for  sale  any 
filled  cheese  from  any  manufacturer  or  importer  who  has  not  paid 
the  special  tax  herein  provided  for  shall  be  liable,  for  each  offense, 
to  a  penalty  of  one  hundred  dollars  and  to  a  forfeiture  of  all  articles 
so  purchased  or  received,  or  of  the  full  value  thereof.    (29  Stat.  256.) 

Cited    without    deflnlto    applloatlon, 

Hartman  ▼.  U.  S.  (1909)  168  Fed.  30, 
94  C.  C.  A.  124. 

§  6253.  (Act  June  6,  1896,  c.  337,  §  14.)  Stamps  on  emptied  pack- 
ages to  be  destroyed ;  penalty  for  neglect,  etc. 
Whenever  any  stamped  package  containing  filled  cheese  is  emptied 
it  shall  be  the  duty  of  the  person  in  whose  hands  the  same  is  to 
destroy  the  stamps  thereon;  and  any  person  who  willfully  neglects 
or  refuses  so  to  do  shall,  for  each  such  offense,  be  fined  not  exceeding 
fifty  dollars  or  imprisoned  not  less  than  ten  days  nor  more  than  six 
months.    (29  Stat.  256.) 

Cited     without    definite    application,      C.  O.  A.  152,  rehearing  denied  (1910) 
Ripper  v.  U.  S.  (1910)  178  Fed.  24,  101      179  Fed.  497,  103  C.  C.  A.  478. 

§  6254.  (Act  June  6,  1896,  c.  337,  §  15.)     Tests  if  deleterious  to 
health;   decision  of  Commissioner;  appeals. 
The  Commissioner  of  Internal  Revenue  is  authorized  to  have  ap- 
plied scientific  tests,  and  to  decide  whether  any  substances  used  in 
the  manufacture  of   filled  cheese  contain  ingredients   deleterious  to 
health.     But  in  case  of  doubt  or  contest  his  decision  in  this  class 
of  cases  may  be  appealed  from  to  a  board  hereby  constituted  for  the 
purpose,  and  composed  of  the  Surgeon-General  of  the  Army,  the 
Surgeon-General  of  the  Navy,  and  the  Secretary  of  Agriculture,  and 
the  decision  of  this  board  shall  be  final  in  the  premises.    (29  Stat.  256.) 
See  note  to  section  11  of  this  act,  ante,  §  6250. 

§  6255.  (Act  June  6,  1896,  c.  337,  §  16.)     Forfeiture  of  unstamped 

or  deleterious  filled  cheese. 

All  packages  of  filled  cheese  subject  to  tax  under  this  Act  shall  be 

found  without  stamps  or  marks  as  herein  provided,  and  all  filled 

cheese  intended  for  human  consumption  which  contains  ingredients 
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adjudged  as  hereinbefore  provided  to  be  deleterious  to  the  public 
health,  shall  be  forfeited  to  the  United  States.     (29  Stat.  256.) 

§  6256.  (Act  June  6,  1896,  c.  337,  §  17.)     Recovery  of  fines,  etc. 

All  fines,  penalties,  and  forfeitures  imposed  by  this  Act  may  be  re- 
covered in  any  court  of  competent  jurisdiction.    (29  Stat.  256.) 

Cited     without    cfeflnite    appilcation,      219  U.  S.  250,  55  L.  Ed.  204) ;    Hart- ' 
U.  S.  V.  Chamberlin   (1907)   156  Fed.      man  v.  U.  S.    (1909)   168  Fed.  30,  94 
881,  888.  84  C.  C.  A.  461,  13  Ann.  Gas.      O.  C.  A.  124. 
720  (reversed  [1911]  31  Sup.  Ct.  156, 

§  6257.  (Act  June  6,  1896,  c.  337,  §  18.)     Regulations. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  make  all  needful  regulations  for  the 
carrying  into  effect  the  provisions  of  this  Act.    (29  Stat.  256.) 


CHAPTER  SEVEN  C 
Mixed  Flour 

This  chapter,  inserted  here  as  additional  to  the  chapters  of  this  Title  in 
the  Revised  Statutes,  includes  provisions  of  the  War  Revenue  Act  of  June 
13,  1898,  c.  448,  30  Stat.  467-470,  and  subsequent  acts  amendatory  thereof 
relating  to  mixed  flour. 

6ec.  fiec. 

6258.  Mixed  flour,  definition  of.  6265.  Purchasing,     etc.,     mixed     floor 

6259.  Branding     packages     of     mixed  from    manufacturer,    etc.,    who 

flour;     inserting    card    showing  has  not  paid  tax;    penalty, 

contents,  etc.;    penalty.  6266.  Exportation  of  mixed  flour. 

6260.  Mixed  flour,  how  put  up  and  re-      6267.  Stamps   on   emptied   mixed  flour 

tailed;    penalty.  packages  to  be  destroyed;   pen- 

6261.  Label    and    notice    on    packages;  alty  for  neglect 

penalty.  6268.  Recovery  of  fines,  etc. 

6262.  Tax  on  mixed  flour.  6269.  Regulations;    employment  of  ad- 

6263.  Assessment  of  tax  on  mixed  flour  ditional  clerks  and  agents. 

sold  without  stamps.  6270.  Penalty  for  second  offense. 

6264.  Imported  mixed  flour. 

§  6258.  (Act  June  13,  1898,  c.  448,  §  35,  as  amended,  Act  March  2, 
1901,  c.  806,  §  13,  and  Act  AprU  12,  1902,  c.  500,  §  9.)  Mixed 
flour,  definition  of. 
For  the  purposes  of  this  Act,  the  words  "mixed  flour"  shall  be 
taken  and  construed  to  mean  the  food  product  resulting  from 
the  grinding  or  mixing  together  of  wheat,  or  wheat  flour,  as  the 
principal  constituent  in  quantity,  with  any  other  grain,  or  the  prod- 
uct of  any  other  grain,  or  other  material,  except  sdch  material, 
and  not  the  product  of  any  grain,  as  is  commonly  used  for  baking 
purposes:  Provided,  That  when  the  product  resulting  from  the 
grinding  or  mixing  together  of  wheat  or  wheat  flour  with  any  other 
grain,  or  the  product  of  any  other  grain,  of  which  wheat  or  wheat 
flour  is  not  the  principal  constituent  as  specified  in  the  foregoing 
definition,  is  intended  for  sale,  or  is  sold,  or  offered  for  sale  as  wheat 
flour,  such  product  shall  be  held  to  be  mixed  flour  within  the  mean- 
ing of  this  Act.    (30  Stat.  467.    31  Stat.  949.    32  Stat.  99.) 

This  section  was  part  of  the  War  Revenue  Act  of  June  13,  1898,  cited 
above. 

Section  36   of   this   act,   imposing  special    taxes   upon   manufacturers   and 
packers  of  mixed  flour,  is  set  forth  ante,  fi  5980. 
Sections  37-48  of  the  act  are  set  forth  post,  §fi  6259-6270. 
This  section,  as  originally  enacted,  was  as  follows : 

"For  the  purposes  of  this  act  the  words  'mixed  flour*  shall  be  understood 
to  mean  the  food  product  made  from  wheat  mixed  or  blended  in  whole  or  in 
part  with  any  other  grain  or  other  material,  or  the  manufactured  product  of 
any  other  grain  or  other  material  than  wheat.*' 
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It  was  amended  by  changing  the  language  of  the  section  and  by  adding  a 
proviso  by  Act  March  2,  1901,  c.  806,  §  13,  cited  above. 

It  was  further  amended  by  omitting,  after  the  words  ^'except  such  material," 
the  words  "not  exceeding  five  per  centum  in  quantity,"  contained  in  the 
section  as  amended  by  Act  March  2,  1901,  c.  806,  §  13,  cited  above,  making 
the  section  read  as  set  forth  here,  by  Act  April  12,  1902,  c.  500,  §  9,  cited 
above. 

§  6259.  (Act  June  13,  1898,  c.  448,  §  37.)  Branding  packages  of 
mixed  flour;  inserting  card  showing  contents;  penalty. 
Every  person,  firm,  or  corporation  making,  packing,  or  repack- 
ing mixed  flour  shall  plainly  mark  or  brand  each  package  contain- 
ing the  same  with  the  words  "mixed  flour"  in  plain  black  let- 
ters not  less  than  two  inches  in  length,  together  with  the  true 
weight  of  such  package,  the  names  of  the  ingredients  composing  the 
same,  the  name  of  the  maker  or  packer,  and  the  place  where  made 
or  packed.  In  addition  thereto,  such  maker  or  packer  shall  place 
in  each  package  a  card  not  smaller  than  two  inches  in  width  by 
three  inches  in  length,  upon  which  shall  be  printed  the  words  "mix- 
ed flour,"  together  with  the  names  of  the  ingredients  composing  the 
same,  and  the  name  of  the  maker  or  packer,  and  the  place  where 
made  or  packed.  Any  person,  firm,  or  corporation  making,  pack- 
ing, or  repacking  mixed  flour  hereunder,  failing  to  comply  with  the 
provisions  of  this  section,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  punished  by  a  fine  of  not  less  than 
two  hundred  and  fifty  dollars  and  not  more  than  five  hundred  dol- 
lars, or  be  imprisoned  not  less  than  sixty  days  nor  more  than  one 
year.    (30  Stat.  467.) 

§  6260.  (Act  June  13,  1898,  c.  448,  §  38.)  Mixed  flour,  how  put  up 
and  retailed;  penalty. 
All  sales  and  consignments  of  mixed  flour  shall  be  in  packages 
not  before  used  for  that  purpose;  and  every  person,  firm,  or  cor- 
poration knowingly  selling  or  offering  for  sale  any  mixed  flour  in 
other  than  marked  and  branded  packages,  as  required  by  the  pro- 
visions ot  this  Act  relating  to  the  manufacture  and  sale  of  mixed 
flour,  or  who  packs  in  any  package  or  packages  any  mixed  flour  in 
any  manner  contrary  to  the  provisions  relating  to  the  manufacture 
and  sale  of  mixed  flour  of  this  Act,  or  who  falsely  marks  or  brands 
any  package  or  packages  containing  mixed  flour,  or  unlawfully  re- 
moves such  marks  or  brands,  shall,  for  each  such  offense,  be  pun- 
ished by  a  fine  of  not  less  than  two  hundred  and  fifty  dollars  and 
not  more  than  five  hundred  dollars,  or  by  imprisonment  not  less 
than  thirty  days  nor  more  than  one  year.    (30  Stat.  468.) 

§  6261.  (Act  June  13,  1898,  c.  448,  §  39.)     Label  and  notice  on 
packages ;   penalty. 

In  addition  to  the  branding  and  marking  of  mixed  flour  as  herein 
provided,  there  shall  be  affixed  to  the  packages  containing  the  same 
a  label  in  the  following  words : 

"Notice. — ^The  (manufacturer  or  packer,  as  the  case  may  be)  of 
the  mixed  flour  herein  contained  has  complied  with  all  the  require- 
ments of  law.  Every  person  is  cautioned  not  to  use  this  package 
or  label  again  or  to  remove  the  contents  without  destroying  thd 
revenue  stamp  thereon,  under  the  penalty  prescribed  by  law  in  such 
cases." 

Every  person,  firm,  or  corporation  failing  or  neglecting  to  affix 
such  label  to  any  package  containing  mixed  flour  made  or  packed 
by  him  or  them,  or  who  removes  from  any  such  package  any  label 
so  affixed,  shall,  upon  conviction  thereof,  be  fined  not  less  than  fifty 
dollars  for  each  label  so  removed.    (30  Stat.  468.) 
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§  6262.  (Act  June  13,  1898,  c.  448,  §  40.)     Tax  on  mixed  flour. 

Barrels  or  other  packages  in  which  mixed  flour  may  be  packed 
shall  contain  not  to  exceed  one  hundred  and  ninety-six  pounds; 
that  upon  the  manufacture  and  sale  of  mixed  flour  there  shall 
be  levied  a  tax  of  four  cents  per  barrel  or  other  package  contain- 
ing one  hundred  and  ninety-six  pounds  or  more  Uian  ninety-eight 
pounds;  two  cents  on  every  half  barrel  or  other  package  con- 
taining ninety-eight  pounds  or  more  than  forty-nine  pounds;  one 
cent  on  every  quarter  barrel  or  other  package  containing  forty-nine 
pounds  or  more  than  twenty-four  and  one-half  pounds;  and  one- 
half  cent  on  every  one-eighth  barrel  or  other  package  containing 
twenty-four  and  a  half  pounds  or  less,  to  be  paid  by  the  person, 
firm,  or  corporation  making  or  packing  said  flour.  The  tax  levied 
by  this  section  shall  be  represented  by  coupon  stamps,  and  the  pro- 
visions of  existing  laws  governing  the  engraving,  issue,  sale,  ac- 
countability, eifacement,  and  destruction  of  stamps  relating  to  to- 
bacco and  snuff  shall,  so  far  as  applicable,  be  made  to  apply  to  stamps 
provided  in  this  section :  Provided,  That  when  mixed  flour,  on  the 
manufacture  and  sale  of  which  the  tax  herein  imposed  has  been  paid, 
is  sold  and  then  repacked  without  the  addition  of  any  other  material, 
such  repacked  flour  shall  not  be  liable  to  any  additional  tax;  but 
the  packages  containing  such  repacked  flour  shall  be  branded  or 
marked  as  required  by  the  provisions  of  section  thirty-seven  of  this 
Act,  and  shall  contain  the  card  provided  for  in  section  thirty-seven 
hereof;  and  in  addition  thereto  the  person,  firm,  or  corporation  re- 
packing mixed  flour  shall  place  on  the  packages  containing  the  same 
a  label  in  the  following  words : 

"Notice. — ^The  contents  of  this  package  have  been  taken  from  a 
regular  statutory  package,  upon  which  the  tax  has  been  duly  paid." 

Any  person  violating  the  provisions  of  this  section  shall,  upon 
conviction  thereof,  be  punished  by  a  fine  of  not  less  than  two  hun- 
dred and  fifty  dollars  and  not  more  than  five  hundred  dollars,  or  by 
imprisonment  not  to  exceed  one  year.     (30  Stat.  468.) 

Provisions  governing  the  issue,  sale,  accountability  and  destruction  of  stamps 
relating   to  tobacco  and   snuff  were  made  by  B.   S.  §§  33G9-3376,  ante,  {§ 
6178-6185. 
Section  37  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  §  6259. 

Cited     without    definite    application,      720,  reversed  (1911)  31  Sup.  Ct  155, 
U.  S.  V.  ChamberUn   (1907)   156  Fed.      219  U.  S.  250,  55  L.  Ed.  204. 
881,  888,  84  0.  C.  A,  461,  13  Ann.  Gas. 

§  6263.  (Act  June  13,  1898,  c.  448,  §  41.)     Assessment  of  tax  on 

mixed  flour  9old  without  stamps. 

Whenever  any  person,  firm,  or  corporation  sells,  consigns,  or 

removes  for  sale,  consignment,  or  consumption  any  mixed  flour 

upon  which  the  tax  required  by  this  Act  has  not  been  paid,  it 

shall  be  the  duty  of  the  Commissioner  of  Internal  Revenue,  for  a 

period  of  not  more  than  one  year  after  such  sale,  consignment,  or 

removal,  upon  satisfactory  proof,  to  estimate  the  amount  of  tax 

which  should  have  been  paid,  and  to  make  an  assessment  therefor 

and  certify  the  same  to  the  collector  of  the  proper  district.    The  tax 

•so  assessed  shall  be  in  addition  to  the  penalties  imposed  by  this  Act 

for  an  unauthorized  sale  or  removal.    (30  Stat.  469.) 

The   Commissioner  was  required  to  estimate  the  tax  on  any  article  sold 

without  the  use  of  proper  stamps,  by  Act  Aug.  27,  1894,  c  349,  §  47,  post 

§  6348. 

Cited     without    definite    application,      720,  reversed  (1911)  31  Sup.  Gt  155, 
U.  S.  V.  ChamberUn   (1907)   156  Fed.      219  U.  S.  250,  55  L.  Ed.  204. 
881,  888,  84  C.  O.  A.  461,  13  Ann.  Gas. 

§  6264.  (Act  June  13,  1898,  c.  448,  §  42.)     Imported  mixed  flour. 
All  mixed  flours,  imported  from  foreign  countries,  shall,  in  ad- 
dition to  any  import  duties  imposed  thereon,  pay  an  internal  rev- 
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enue  tax  equal  in  amount  to  the  tax  imposed  under  section  for- 
ty of  this  Act,  such  tax  to  be  represented  by  coupon  stamps,  and 
the  packages  containing  such  imported  mixed  flour  shall  be  mark- 
ed, branded,  labeled,  and  stamped  as  in  the  case  of  mixed  flour 
made  or  packed  in  the  United  States.  Any  person,  firm,  or  cor- 
poration purchasing  or  receiving  for  sale  or  repacking  any  such 
mixed  flour  which  has  not  been  branded,  labeled,  or  stamped,  as 
required  by  this  Act,  or  which  is  contained  in  packages  which  have 
not  been  marked,  branded,  labeled,  or  stamped,  as  required  by  this 
Act,  shall,  upon  conviction,  be  fined  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars.    (30  Stat.  469.) 

Provisions  for  inspection,  and  for  regulation  of  importation  and  transporta- 
tion, of  adulterated  foods,  etc.,  are  collected  under  Title  LVI  B,  "Regulations 
of  Interstate  and  Foreign  Commerce  as  to  Particular  Subjects,"  c.  B. 

§  6265.  (Act  June  IS,  1898,  c.  448,  §  43.)  Purchasing,  etc.,  mixed 
flour  from  manufacturer,  etc.,  who  has  not  paid  tax ;  penalty. 
Any  person,  firm,  or  corporation  knowingly  purchasing  or  receiv- 
ing for  sale  or  for  repacking  and  resale  any  mixed  flour  from  any 
maker,  packer,  or  importer,  who  has  not  paid  the  tax  herein  pro- 
vided, shall,  for  each  offense,  be  fined  not  less  than  fifty  dollars,  and 
forfeit  to  the  United  States  all  the  articles  so  purchased  or  received, 
or  the  full  value  thereof.    (30  Stat.  469.) 

§  6266.  (Act  June  13,  1898,  c.  448,  §  44.)  Exportation  of  mixed 
flour. 
Mixed  flour  may  be  removed  from  the  place  of  manufacture  or 
from  the  place  where  packed  for  export  to  a  foreign  country  without 
pa)mient  of  tax  or  affixing  stamps  or  label  thereto,  under  such  reg- 
ulation and  the  filing  of  such  bond  and  other  security  as  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the.  Secretary 
of  the  Treasury,  may  prescribe.  Every  person,  firm,  or  corporation 
who  shall  export  mixed  flour  shall  plainly  mark  on  each  package 
containing  the  same  the  words  "mixed  flour,"  and  the  names  of  the 
ingredients  composing  the  same,  the  name  of  the  maker  or  packer, 
and  the  place  where  made  or  packed,  in  accordance  with  the  provi- 
sions of  sections  thirty-six  to  forty-five,  inclusive,  of  this  Act.  (30 
Stat.  469.) 

§  6267.  (Act  June  13,  1898,  c.  448,  §  45.)  Stamps  on  emptied 
mixed  flour  packages  to  be  destroyed;  penalty  for  neglect. 
Whenever  any  package  containing  mixed  flour  is  emptied  it  shall 
be  the  duty  of  the  person  in  whose  possession  it  is  to  destroy  the 
stamp  thereon.  Any  person  disposing  of  such  package  without  first 
having  destroyed  the  stamp  or  mark  or  marks  thereon  shall,  upon 
conviction,  be  punished  by  a  fine  not  exceeding  the  sum  of  twenty- 
five  dollars.    (30  Stat.  469.) 

Cited     without    deflnlte    application,      0.  O.  A.  152,  rehearing  denied  (1910) 
Ripper  v.  U.  S.  (1910)  178  Fed.  24,  101      179  Fed.  497^  103  C.  O.  A.  478. 

§  6268.  (Act  June  13,  1898,  c.  448,  §  46.)     Recovery  of  fines,  etc. 
All  fines,  penalties,  and  forfeitures  imposed  by  section  thirty-six 
to  section  forty-five,  both  inclusive,  of  this  Act  may  be  recovered  in 
any  court  of  competent  jurisdiction.    (30  Stat.  469.) 

Cited     without    deflnlte    application,      720.  reversed  (1911)  31  Sup.  Ct  166. 
U.  S.  V.  Chamberlin   (1907)   156  Fed.      219  U.  S.  250,  55  L.  Ed.  204 
881,  888,  84  G.  G.  A.  461,  13  Ann.  Gas. 

§  6269.  (Act  June  13,  1898,  c.  448,  §  47.)     Regulations;    employ- 
ment of  additional  clerks  and  agents. 
The   Commissioner    of    Internal   Revenue,    with    the   approval   of 
the  Secretary  of  the  Treasury,  shall  make  all  needful  rules  and  regu- 
lations for  carrying  into  effect  the  provisions  relating  to  the  manu- 
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facture  and  sale  of  mixed  flour,  being  section  thirty-five  to  section 
forty-nine,  both  inclusive,  of  this  Act,  and  the  said  Commissioner  of 
Internal  Revenue,  by  and  with  the  approval  of  the  Secretary  of  the 
Treasury,  for  the  purpose  of  carrying  said  last-mentioned  provisions 
of  this  Act  into  effect,  is  hereby  authorized  to  employ  such  additional 
clerks  and  agents  as  may  be  necessary  for  that  purpose,  not  to  exceed 
twenty  in  number.    (30  Stat.  469.) 

The  provisions  of  this  section  for  employment  of  additional  agents  were 
superseded  by  provisions  for  appointment  of  twenty  additional  internal  rev* 
enue  agents,  to  be  in  lieu  of  the  agents  provided  for  in  section  3  of  this  act, 
and  in  this  section,  and  to  be  the  only  internal  revenue  agents  employed  in 
addition  to  those  provided  for  in  R.  S.  §  8152,  which  were  made  by  Act  Feb. 
25,  1903,  c.  755,  §  1.  ante,  ^  5858. 

§  6270.  (Act  June  13,  1898,  c.  448,  §  48.)  Penalty  for  second  of- 
fense. 
Any  person,  firm,  or  corporation  found  guilty  of  a  second  or  any 
subsequent  violation  of  any  of  the  provisions  of  section  thirty-six  to 
section  forty-five,  both  inclusive,  relating  to  the  manufacture  and  sale 
of  mixed  flour  as  aforesaid,  of  this  Act  shall,  in  addition  to  the  pen- 
alties herein  imposed,  be  imprisoned  not  less  than  thirty  days  nor 
more  than  ninety  days.    (30  Stat.  470.) 


CHAPTER  SEVEN  D 
White  Phosphorus  Matches 

This  chapter,  inserted  here  as  additional  to  the  chapters  of  this  Title  in 
the  Revised  Statutes,  includes  the  provisions  of  Act  AprU  9,  1912,  c.  75,  37 
Stat.  81,  relating  to  white  phosphorus  matches. 

Sec.  Sec. 

6271.  White   phosphorus,  definition  ol      6279.  Assessment    of    tax    on   matches 

6272.  Manufacturer    to    register,    etc.;  sold  without  stamps. 

books;   returns;   bond.  6280.  Importation  of  matches. 

6273.  Packages    of    matches,    and    tax      6281.  Exportation  of  matches. 

thereon;   stamps;   penalty.  6282.  Factory   number,   label,   and  no- 

6274.  Selling,  etc.,  unstamped  matches;  tice  on  packages  of  matches. 

penalty.  6283.  Penalty  for  omitting   things  re- 

6275.  Affixing  insufficient  stamp;    pen-  quired,    and    for    doing    things 

alty.  forbidden. 

6276.  Removal,  defacement,  or  reuse  of      6284.  Recovery  of  fines,  etc. 

stamps;   penalty.  6286.  Regulations. 

6277.  Fraud;    forfeiture.  6286.  Internal  revenue  laws  applicable. 

6278.  Stamps,    how    prepared,    furnish-      6287.  Time  of  taking  effect  of  act 

ed,  accounted  for,  etc. 

§  6271.  (Act  April  9,  1912,  c.  75,  §  1.)  White  phosphorus,  defini- 
tion of. 
For  the  purposes  of  this  Act  the  words  "white  phosphorus"  shall 
be  understood  to  mean  the  common  poisonous  white  or  yellow  phos- 
phorus used  in  the  manufacture  of  matches  and  not  to  include  the 
nonpoisonous  forms  or  the  nonpoisonous  compounds  of  white  or  yel- 
low phosphorus.    (37  Stat.  81.) 

This  section  and  the  sixteen  sections  next  following  were  provisions  of  as 
act  entitled  **An  act  to  provide  for  a  tax  upon  white  phosphoras  matches, 
and  for  other  purposes,"  cited  above. 

Nothing  in  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  I,  par.  345, 
relating  to  the  duty  on  matches,  was  to  be  held  to  repeal  or  modify  this  act, 
by  a  proviso  annexed  to  said  paragraph,  set  forth  ante,  §  5291,  par.  345. 

§  6272.  (Act  April  9,  1912,  c.  75,  §  2.)     Manufacturer  to  register, 

etc.;  books;   returns;   bond. 
Every  manufacturer  of.  white  phosphorus  matches  shall  register 
with  the  collector  of  internal  revenue  of  the  district  his  name  or  style 
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place  of  manufactory,  and  the  place  where  such  business  is  to  be 
carried  on ;  and  a  failure  to  register  as  herein  provided  and  required 
shall  subject  such  person  to  a  penalty  of  not  more  than  five  hundred 
dollars.  Every  manufacturer  of  white  phosphorus  matches  shall  file 
with  the  collector  of  internal  revenue  of  the  district  in  which  his  man- 
ufactory is  located  such  notices,  inventories,  and  bonds,  shall  keep 
such  books  and  render  such  returns  in  relation  to  the  business,  shall 
put  up  such  signs  and  affix  such  number  to  his  factory,  and  conduct 
his  business  under  such  surveillance  of  officers  and  agents  as  the  Com- 
missioner of  Internal  Revenue,  with  'the  approval  of  the  Secretary  of 
the  Treasury,  may,  by  regulation,  require.  The  bond  required  of  such 
manufacturer  shall  be  with  sureties  satisfactory  to  the  collector  of  in- 
ternal revenue  and  in  the  penal  sum  of  not  less  than  one  thousand 
dollars ;  and  the  sum  of  said  bond  may  be  increased  from  time  to  time 
and  additional  sureties  required  at  the  discretion  of  the  collector  or 
under  instructions  of  the  Commissioner  of  Internal  Revenue.  (37 
Stat.  81.) 

§  6273.  (Act  April  9,  1912,  c.  75,  §  3.)     Packages  of  matches,  and 
tax  thereon;   stamps;   penalty.  ^ 

All  white  phosphorus  matches  shall  be  packjsd  by  the  manufacturer 
thereof  in  packages  containing  one  hundred,  two  hundred,  five  hun- 
dred, one  thousand,  or  one  thousand  five  hundred  matches  each,  which 
shall  then  be  packed  by  the  manufacturer  in  packages  containing 
not  less  than  fourteen  thousand  four  hundred  matches,  and  upon  white 
phosphorus  matches  manufactured,  sold,  or  removed  there  shall  be 
levied  and  collected  a  tax  at  the  rate  of  two  cents  per  one  hundred 
matches,  which  shall  be  represented  by  adhesive  stamps,  and  this  tax 
shall  be  paid  by  the  manufacturer  thereof,  who  shall  affix  to  every 
package  containing  one  hundred,  two  hundred,  five  hundred,  one  thou- 
sand, or  one  thousand  five  hundred  matches  such  stamp  of  the  required 
value  and  shall  place  thereon  the  initials  of  his  name  and  the  date  on 
which  such  stamp  is  affixed,  so  that  the  same  may  not  again  be  used. 
Every  person  who  fraudulently  makes  use  of  an  adhesive  stamp  to 
denote  any  tax  imposed  by  this  section  without  so  effectually  cancel- 
ing such  stamp  shall  forfeit  the  sum  of  fifty  dollars  for  every  stamp 
in  respect  to  which  such  offense  is  committed.    (37  Stat.  81.) 

§  6274.  (Act  April  9,  1912,  c.  75,  §  4.)  Selling,  etc.,  unstamped 
matches;  penalty. 
Every  manufacturer  of  matches  who  manufactures,  sells,  removes, 
distributes,  or  offers  to  sell  or  distribute  white  phosphorus  matches 
without  there  being  affixed  thereto  an  adhesive  stamp,  denoting  the 
tax  required  by  this  Act,  effectually  canceled  as  provided  by  the  pre- 
ceding section,  shall  for  each  offense  be  fined  not  more  than  one 
thousand  dollars  and  be  imprisoned  not  more  than  two  years.  Every 
manufacturer  of  matches  who,  to  evade  the  tax  chargeable  thereon 
or  any  part  thereof,  hides  or  conceals,  or  causes  to  be  hidden  or  con- 
cealed, or  removes  or  conveys  away,  or  deposits  or  causes  to  be  re- 
moved or  conveyed  away  from  or  deposited  in  any  place  any  white 
phosphorus  matches,  shall  for  each  offense  be  fined  not  more  than 
one  thousand  dollars  and  be  imprisoned  not  more  than  two  years, 
or  both,  and  all  such  matches  shall  be  forfeited.    (37  Stat.  82.) 

§  6275.  (Act  April  9,  1912,  c.  75,  §  5.)     Affixing  insufficient  stamp; 
penalty. 

Every  person  who  affixes  a  stamp  on  any  package  of  white  phos- 
phorus matches  denoting  a  less  amount  of  tax  than  that  required  by 
law  shall  for  each  offense  be  fined  not  more  than  one  thousand  dollars 
or  be  imprisoned  not  more  than  two  years,  or  both.    (37  Stat.  82.) 
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§  6276.  (Act  April  9,  1912,  c.  75,  §  6.)     Removal,  defacement,  or 
reuse  of  stamps;   penalty. 

Every  person  who  removes,  defaces,  or  causes  or  permits  or  suffers 
the  removal  or  defacement  of  any  such  stamp,  or  who  uses  any  stamp 
or  any  package  to  which  any  stamp  is  affixed  to  cover  any  other  white 
phosphorus  matches  than  those  originally  contained  in  such  package 
with  such  stamp  when  first  used,  to  evade  the  tax  imposed  by  this  Act, 
shall  for  every  such  package  in  respect  to  which  any  such  offense  is 
committed  be  fined  fifty  dollars,  and  all  such  matches  shall  also  be 
forfeited.  (37  Stat.  82.) 
§  6277.  (Act  April  9,  1912,  c.  75,  §  7.)     Fraud;  forfeiture. 

Every  manufacturer  of  white  phosphorus  matches  who  defrauds 
or  attempts  to  defraud  the  United  States  of  the  tax  imposed  by  this 
Act,  or  any  part  thereof,  shall  forfeit  the  factory  and  manufacturing 
apparatus  used  by  him  and  all  the  white  phosphorus  matches  and  all 
raw  material  for  the  production  of  white  phosphorus  matches  found 
in  the  factory  and  on  the  factory  premises,  or  owned  by  him,  and  shall 
be  fined  not  more  than  five  thousand  dollars  or  be  imprisoned  not 
more  than  three  years,  or  both.  All  packages  of  white  phosphorus 
matches  subject  to  tax  under  this  Act  that  shall  be  found  without 
stamps  as  herein  provided  shall  be  forfeited  to  the  United  States.  (37 
Stat,  82.) 

§  6278.  (Act  April  9,  1912,  c.  75,  §  8.)  Stamps,  faow  prepared,  fur- 
nished, accounted  for,  etc. 
The  Commissioner  of  Internal  Revenue  shall  cause  to  be  prepared 
suitable  and  special  stamps  for  payment  of  the  tax  on  white  phos- 
phorus matches  provided  for  by  this  Act.  Such  stamps  shall  be  fur- 
nished to  collectors,  who  shall  sell  the  same  only  to  duly  qualified  man- 
ufacturers. Every  collector  shall  keep  an  account  of  the  number  and 
denominate  values  of  the  stamps  sold  by  him  to  each  manufacturer. 
All  the  provisions  and  penalties  of  existing  laws  governing  the  en- 
graving, issuing,  sale,  affixing,  cancellation,  accountability,  effacement, 
destruction,  and  forgery  of  stamps  provided  for  internal  revenue  are 
hereby  made  to  apply  to  stamps  provided  for  by  this  Act.  (37 
Stat.  82.) 

Notes  of  Deoistoiifl 

Former  law*— On  a  sale  of  stamps  to  adhesive  stamps,  such  as  are  required 

proprietors  of  friction  matches,  the  com-  in   that   business  by  law,  without  re- 

missioner  of  internal  revenue  must  pay  quiring  prepayment  therefor,  on  a  cred- 

in  money  10  per  cent,  of  the  amount  it  of  (30  days,  upon  such  security  as  he 

of  matches  purchased  exceeding  $500,  may  deem  sufficient    Held,  that  a  per- 

and   this   right   of   the  proprietor   will  son  who  is  a  member  of  a  firm  engaged 

not  be  affected  by  construction  of  the  in  the  manufacture  of  friction  matches 

reyenue  by  the  commissioner  allowing  is  a  manufacturer  of  friction  matches, 

him  to  pay  such  commission  in  stamps  with  whom  the  government  may  deal  as 

at  their  face  value;    such  construction  such.    U.  S.  v.  Weedon  (0.  O.  1880)  3 

not  having  been  acquiesced  in  by   the  Fed.  623. 

proprietor.     Swift  &  G.  &  B.  Co.  y.         Commissions  to  purchasers  of  inter- 

U.  S.  (1881)  105  U.  S.  691,  693,  26  L.  nal  revenue  stamps,  under  R.  a  |  3425. 

Ed.  1108.  must    be    paid    in    cash,    whether    the 

Section  3425  of  the  Revised  Statutes  stamps  purchased  are  paid  for  in  cash, 

provides,  in  effect,  that  the  commission-  or  the  purchaser  obtains  a  credit  of  60 

er  of  internal  revenue  may,  from  time  days  and  gives  bond  as  provided  by  such 

to  time,  deliver  to  any  manufacturer  of  section.    U.  S.  v.  Fielding  (C.  C  1882) 

friction  matches  a  suitable  quantity  of  17  Fed.  572. 

§  6279.  (Act  April  9,   1912,  c.  75,  §  9.)     Assessment  of  tax  on 

matches  sold  without  stamps. 

Whenever  any  manufacturer  of  white  phosphorus  matches   sells 

or  removes  any  white  phosphorus  matches  without  the  use  of  the 

stamps  required  by  this  Act,  it  shall  be  the  duty  of  the  Commissioner 

of  Internal  Revenue,  within  a  period  of  not  more  than  two  years 

after  such  sale  or  removal,  upon  satisfactory  proof,  to  estimate  the 

(7256) 


Ch.  7d)  internal  revenub  §  6283 

amount  of  tax  which  has  been  omitted  to  be  paid,  and  to  make  an  as- 
sessment therefor  and  certify  the  same  to  the  collector,  who  shall  col- 
lect the  same  according  to  law.  The  tax  so  assessed  shall  be  in  addi- 
tion to  the  penalties  imposed  by  law  for  such  sale  or  removal.  (37 
Stat.  82.) 

§  6280.  (Act  April  9,  1912,  c.  75,  §  10.)     Importation  of  matches. 

On  and  after  January  first,  nineteen  hundred  and  thirteen,  white 
phosphorus  matches,  manufactured  wholly  or  in  part  in  any  foreign 
country,  shall  not  be  entitled  to  entry  at  any  of  the  ports  of  the 
United  States,  and  the  importation  thereof  is  hereby  prohibited.  All 
matches  imported  into  the  United  States  shall  be  accompanied  by  such 
certificate  of  official  inspection  by  the  government  of  the  country  in 
which  such  matches  were  manufactured  as  shall  satisfy  the  Secretary 
of  the  Treasury  that  they  are  not  white  phosphorus  matches.  The 
Secretary  of  the  Treasury  is  authorized  and  directed  to  prescribe  such 
regulations  as  may  be  necessary  for  the  enforcement  of  the  provisions 
of  this  section.    (37  Stat.  83.) 

§  6281.  (Act  April  9,  1912,  c.  75,  §  11.)     Exportation  of  matches. 

After  January  first,  nineteen  hundred  and  fourteen,  it  shall  be  un- 
lawful to  export  from  the  United  States  any  white  phosphorus  match- 
es. Any  person  guilty  of  violation  of  this  section  shall  be  fined  not 
less  than  one  thousand  dollars  and  not  more  than  five  thousand  dol- 
lars, and  any  white  phosphorus  matches  exported  or  attempted  to 
be  exported  shall  be  confiscated  to  the  United  States  and  destroyed  in 
such  manner  as  may  be  prescribed  by  the  Secretary  of  the  Treasury, 
who  shall  have  power  to  issue  such  regulations  to  customs  officers 
as  are  necessary  to  the  enforcement  of  this  section.    (37  Stat.  83.) 

§  6282.  (Act  April  %  1912,  c.  75,  §  12.)  Factory  number,  label,  and 
notice  dn  packages  of  matches. 
Every  manufacturer  of  matches  shall  mark,  brand,  affix,  stamp,  or 
print,  in  such  manner  as  the  Commissioner  of  Internal  Revenue  shall 
prescribe,  on  every  package  of  white  phosphorus  matches  manufac- 
tured, sold,  or  removed  by  him,  the  factory  number  required  under 
section  two  of  this  Act.  Every  such  manufacturer  who  omits  to 
mark,  brand,  affix,  stamp,  or  print  such  factory  number  on  such  pack- 
age shall  be  fined  not  more  than  fifty  dollars  for  each  package  in 
respect  of  which  such  offense  is  committed.  Every  manufacturer  of 
white  phosphorus  matches  shall  securely  affix  by  pasting  on  each 
original  package  containing  stamped  packages  of  white  phosphorus 
matches  manufactured  by  him  a  label,  on  which  shall  be  printed,  be- 
sides the  number  of  the  manufactory  and  the  district  in  which  it  is 
situated,  these  words:  "Notice. — The  manufacturer  of  the  white 
phosphorus  matches  herein  contained  has  complied  with  all  the  re- 
quirements of  law.  Every  person  is  cautioned  not  to  use  again  the 
stamps  on  the  packages  herein  contained  under  the  penalty  provided 
by  law  in  such  cases."  Every  manufacturer  of  white  phosphorus 
matches  who  neglects  to  affix  such  label  to  any  original  package  con- 
taining stamped  packages  of  white  phosphorus  matches  made  by  him 
or  sold  or  removed  by  or  for  him,  and  every  person  who  removes  any 
such  label  so  affixed  from  any  such  original  package,  shall  be  fined  not 
more  than  fifty  dollars  for  each  package  in  respect  of  which  such  of- 
fense is  committed.    (37  Stat.  83.) 

Section  2  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  §  6272. 

§  6283.  (Act  April  9,   1912,  c.  75,  §   13.)     Penalty  for  omitting 

things  required,  and  for  doings  things  forbidden. 

If  any  manufacturer  of  white  phosphorus  matches,  or  any  importer 

or  exporter  of  matches,  shall  omit,  neglect,  or  refuse  to  do  or  cause 

•  to  be  done  any  of  the  things  required  by  law  in  carrying  on  or  con- 
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ducting  his  business,  or  shall  do  anything  by  this  Act  prohibited,  if 
there  be  no  specific  penalty  or  punishment  imposed  by  any  other  sec- 
tion of  this  Act  for  the  neglecting,  omitting,  or  refusing  to  do»  or 
for  the  doing  or  causing  to  be  done,  the  thing  required  or  prohibited, 
he  shall  be  fined  one  thousand  dollars  for  each  offense,  and  all  tiie 
white  phosphorus  matches  owned  by  him  or  in  which  he  has  any  in- 
terest as  owner  shall  be  forfeited  to  the  United  States.  (37  Stat.  83.) 
§  6284.  (Act  April  9,  1912,  c.  75,  §  14.)     Recovery  of  fines,  etc. 

All  fines,  penalties,  and  forfeitures  imposed  by  this  Act  may  be  re- 
covered in  any  court  of  competent  jurisdiction.     (37  Stat.  83.) 
§  6285.  (Act  April  9,  1912,  c.  75,  §  15.)     Regulations. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  make  all  needful  regulations  for  the 
carrying  into  effect  of  this  Act.    (37  Stat.  83.) 

Notes  of  Deoistonfl 

Regulations  under  former  law.~A  States  commissioner  of  internal  rev- 
bond  of  indemnity  for  the  cost  of  man-  enue,  which  requires  manufacturers  of 
ufacture,  in  advance  of  orders,  of  an  matches  to  indemnify  the  government 
estimated  three-months  supply  of  pri-  for  the  expense  of  printing  stamps  in 
vate  die  stamps,  made  in  accordance  anticipation  of  the  requirements  of  the 
with  a  regulation  of  the  commissioner  trade,  in  case  such  stamps  are  not  need- 
of  internal  revenue,  and  given  by  the  ed  by  the  manufacturers  ordering  them, 
obligor  in  order  to  obtain  an  accom-  though  not  prescribed,  is  not  prohibit- 
modation  which  the  commissioner  might  ed  by  any  statute;  and,  the  object  of 
properly  extend,  but  was  not  legally  re-  the  bond  being  to  protect  the  United 
quired  to  grant,  is  not  void  upon  the  States  against  loss  in  the  printing  of 
ground  that  it  was  exacted  colore  officii,  stamps  from  private  dies,  authorized  by 
or  for  want  of  consideration.  Diamond  R.  S.  §  3423,  the  authority  to  make  the 
Match  Co.  v.  U.  S.  (C.  C.  1887)  31  regulations  contained  in  the  circular, 
Fed.  271.  and  to  take  th^  bond,  is  incident  to  the 

The   bond    required   by   circular   No.  exercise  of  the  duties  of  the  commis- 

136,  of  date   September  30,   1875,   is-  sioner.     U.  S.'  v.  Diamond  Match  Co. 

sued    from    the    office    of    the    United  (D.  C.  1886)  30  Fed.  108. 

§  6286.  (Act  April  9,  1912,  c.  75,  §  16.)  Internal  revenue  laws  ap- 
plicable. 
Sections  thirty-one  hundred  and  sixty-four  to  thirty-one  hundred 
and  seventy-seven,  thirty-one  hundred  and  seventy-nine  to  thirty-two 
hundred  and  forty-three,  thirty-three  hundred  and  forty-six  as  amend- 
ed, thirty-four  hundred  and  twenty-nine  as  amended,  thirty-four  hun- 
dred and  forty-five  to  thirty-four  hundred  and  forty-eight,  thirty-four 
hundred  and  fifty  to  thirty-four  hundred  and  sixty-three,  all  inclusive, 
of  the  Revised  Statutes  of  the  United  States,  and  all  other  provisions 
and  penalties  of  existing  law  relating  to  internal  revenue  so  far  as 
applicable,  are  hereby  made  to  extend  to  and  include  and  apply  to 
the  taxes .  imposed  by  this  Act  and  to  the  articles  upon  which  and 
to  the  persons  upon  whom  they  are  imposed.    (37  Stat.  83.) 

R.  S.  fi§  3164-3177,  3179-^243,  3346,  mentioned  in  this  section  are  set 
forth  ante,  §§  5844-5970. 

R.  S.  §  3429,  also  mentioned  in  this  section,  as  amended  by  Act  Feb.  27, 
1877,  c.  69,  §  1,  19  Stat.  248,  and  by  Act  March  1,  1879,  c.  125,  f  17,  20 
Stat  349,  to  read  as  there  set  forth,  was  re-enacted,  without  material  change 
in  the  Wilson  Tariff  Act  of  Aug.  27,  1894,  c.  349,  §  42,  set  forth  post,  §  6314, 
to  which  the  provision  of  this  section  may  be  regarded  as  applying. 

R.  S.  §§  3445-3448,  3450-3463,  also  mentioned  in  this  section,  are  set  forth 
post,  §§  6342,  6343,  6349,  6350,  6352-6365. 

§  6287.  (Act  April  9,  1912,  c.  75,  §  17.)  Time  of  taking  effect  of 
act. 
This  Act  shall  take  effect  on  July  first,  nineteen  hundred  and 
thirteen,  except  as  previously  provided  in  this  Act;  and  except 
as  to  its  application  to  the  sale  or  removal  of  white  phosphorus 
matches  by  the  manufacturers,  as  to  which  it  shall  take  effect  on 
January  first,  nineteen  hundred  and  fifteen.    (37  Stat  84.) 
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CHAPTER  SEVEN  E 


Opium  for  Smoking 


See. 

6287a.  Tax  on  opium  manufactured  for 
smokins  purposes;  manufac- 
turer to  be  a  citizen  and  give 
bond;  manufacturer,*  defini- 
tion of. 

6287b.  Manufacturer  to  file  notices, 
etc.;  books  and  returns;  signs, 
etc.;  surveillance  of  officers, 
etc.;  sureties  on  and  amount 
of  bond. 

6287c.  Stamps. 


Sec. 

6287d.  Laws  relating  to  stamps  for  to- 
bacco and  snuff  made  applica- 
ble. 

6287e.  Penalty  for  violations  of  provi- 
sions of  act;  forfeiture  of 
opium  prepared  for  smoking 
found  without  stamps. 

6287f.  Provisions  of  Act  Oct.  1,  1890, 
c.  1244,  relating  to  manufac- 
ture of  smoking  opium,  re- 
pealed. 


§  6287a.  (Act  Jan.  17,  1914,  c.  10,  §  1.)     Tax  on  opium  manufac- 
tured for  smoking  purposes ;  manufacturer  to  be  a  citizen  and 
give  bond;  manufacturer,  definition  of . 
An  internal-revenue  tax  of  $300  per  pound  shall  be  levied  and  col- 
lected upon  all  opium  manufactured  in  the  United  States  for  smok- 
ing purposes ;  and  no  person  shall  engage  in  such  manufacture  who 
is  not  a  citizen  of  the  United  States  and  who  has  not  given  the 
bond  required  by  the  Commissioner  of  Internal  Revenue.    Every 
person  who  prepares  opium  suitable  for  smoking  purposes  from 
crude  gum  opium,  or  from  any  preparation  thereof,  or  from  the 
residue  of  smoked  or  partially  smoked  opium,  commonly  known  as 
yen  shee,  or  from  any  mixture  of  the  above,  or  any  of  them,  shall 
be  regarded  as  a  manufacturer  of  smoking  opium  within  the  mean- 
ing of  this  Act.    (38  Stat.  277.) 

See  f§  8797-8801f,  post,  relating  to  importation  of  opium.     See,  also,  Sf 
6287g-6287q,  post. 

Notes  of  Decisions 


Parpo8»  and  application  of  former 
law.— The  purpose  of  Act  1890,  c  1244, 
S§  36-41,  superseded  by  this  Act  of 
1914,  was  to  tax  and  regulate  the  man- 
ufacture of  smoking  opium,  and  applied 
to  any  process  by  which  crude  opium 
is  converted  into  a  product  fit  for  smok- 
ing. Marks  v.  U.  S.  (1912)  196  Fed. 
476,  116  C.  O.  A.  250. 

The  provisions  thereof  applied  to  ev- 
ery case  where  as  a  matter  of  fact  a 
man  engages  in  the  manufacture  of 
smoking  opium  in  the  United  States, 
regardless  of  whether  it  was  imported 
before  or  after  Act  Feb.  9,  1909,  c. 
100,  and  one  desiring  to  engage  in  the 
manufacture  of  smoking  opium  was  re« 
quired  to  do  it  in  accordance  there- 
with.    Id. 

Manufacture  of  smoking  oplum^— The 

reconversion  of  the  residuum  of  opium 
remaining  after  smoking  into  a  form  fit 
for  resmoking  is  not  a  manufacture  of 
opium  for  smoking  purposes  within  the 
meaning  of  Act  Oct.  1,  1890,  c  1244,  { 
36,  26  Stat  567,  levying  an  internal 
revenue  tax  upon  all  opium  manufac- 
tured in  the  United  States  for  smoking 
purposes,  and  prohibiting  any  person 
from  engaging  in  such  manufacture  who 


is  not  a  dtizen  of  the  United  States, 
and  who  has  not  given  the  bond  requir- 
ed by  the  Commissioner  of  Internal 
Revenue.  U.  S.  v.  Shelley  (1913)  33 
Sup.  Ct.  635,  229  U.  S.  239.  57  L.  Ed. 
1167. 

Any  process  by  which  crude  opium  is 
converted  into  a  product  fit  for  smok- 
ing held  to  constitute  a  "manufacture" 
of  smoking  opium.  Marks  v.  U.  S. 
(1912)  196  Fed.  476,  116  C.  C.  A.  250. 

The  mere  mixing  of  smoking  opium 
with  the  residue  of  opium  that  has  been 
smoked  and  heating  the  same  held  not 
a  "manufacture  of  opium  for  smokins: 
purposes."  Shelley  v.  U.  S.  (1912)  198 
Fed.  88,  117  C.  C.  A.  294. 

Smoking  opium  is  produced  from 
crude  opium  by  a  process  which  consti- 
tutes a  manufacture  within  the  statute. 
Id. 

Adding  water  to  an  extract  of  opium 
itself  smokable  held  not  to  constitute 
a  manufacture  of  smoking  opium.  Seid- 
ler  V.  U.  S.  (C.  C.  A.  1915)  228  Fed. 
336. 

Failure  to  give  bond.— The  govern- 
ment, on  prosecution  for  manufactur- 
ing smoking  opium  without  giving 
bond,  must  show  the  Commissioner  of 
Internal    Bevenue    required    a    bond. 
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Chin  Sing  ▼.  U.  S.  (O.  0.  A.  1915)  227  mannfactaring  smoking  opium  smoked 

Fed.  397.  it  himself  is  relevant.     Tarn   Shi  Yan 

Evidence  In  prosecution  under  stat-  ▼  U.  9.  (1916)  224  Fed.  422,  140  a 

ute.— The    fact    that    one    accused    of  O.  A.  116. 

§  6287b.  (Act  Jan.  17,  1914,  c  10,  §  2.)  Manufacturer  to  file  no- 
tices, etc. ;  books  and  returns ;  signs,  etc. ;  surveillance  of  offi- 
cers, etc.;  sureties  on  and  amount  of  bond. 
Every  manufacturer  of  such  opium  shall  file  with  the  collector 
of  internal  revenue  of  the  district  in  which  his  manufactory  is  lo- 
cated such  notices,  inventories,  and  bonds,  shall  keep  such  books 
and  render  such  returns  of  material  and  products,  shall  put  up  such 
signs  and  affix  such  number  to  his  factory,  and  conduct  his  busi- 
ness under  such  surveillance  of  officers  and  agents  as  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  may  by  regulation  require.  But  the  bond  required 
of  such  manufacturer  shall  be  with  sureties  satisfactory  to  the 
collector  of  internal  revenue,  and  in  a  penal  sum  of  not  less  than 
$100,000;  and  the  sum  of  said  bond  may  be  increased  from  time  to 
time  and  additional  sureties  required,  at  the  discretion  of  the  col- 
lector or  under  instructions  of  the  Commissioner  of  Internal  Rev- 
enue.   (38  Stat.  277.) 

Notes  of  Decisions 

Failure  to  comply  with  regulations^—  the  Oommissioner  of  Internal  Bevenue, 
The  government,  on  prosecution  for  must  show  the  making  of  the  regala- 
manufacturing  smoking  opium  without  tions.  Chin  Sing  y.  U.  S.  (1915)  227 
complying    with    regulations    made    by      Fed.  397,  142  C.  C.  A.  93. 

§  6287c.  (Act  Jan.  17,  1914,  c.  10,  §  3.)     Stamps. 

All  opium  prepared  for  smoking  manufactured  in  the  United 
States  shall  be  duly  stamped  in  such  a  permanent  manner  as  to 
denote  the  payment  of  the  internal-revenue  tax  thereon.  (38  Stat. 
278.) 

Notes  of  Deeisions 

Manufaoture  without  stamplng^-The  revenue  tax,  must  show  existence  of  a 

government,  on  prosecution  for  manu-  stamp   therefor.     Chin  Sing   v.    U.  S. 

facturing      smoking      opium      without  (1915)  227  Fed.  397,  142  C.  C.  A.  93. 
stamping  to  show  payment  of  internal 

§  6287d.  (Act  Jan.  17,  1914,  c.  10,  §  4.)  Laws  relating  to  stamps 
for  tobacco  and  snufiF  made  applicable. 

The  provisions  of  existing  laws  covering  the  engraving,  issue, 
sale,  accountability,  effacement,  cancellation,  and  the  destruction 
of  stamps  relating  to  tobacco  and  snuff,  as  far  as  applicable,  are 
hereby  made  to  apply  to  stamps  provided  for  by  the  preceding  sec- 
tion.   (38  Stat.  278.) 

§  6287e.  (Act  Jan.  17,  1914,  c.  10,  §  5.)     Penalty  for  violations  of 
provisions  of  act;   forfeiture  of  opium  prepared  for  smoking 
found  without  stamps. 
A  penalty  of  not  less  than  $10,000  or  imprisonment  for  not  less 
than  five  years,  or  both,  in  the  discretion  of  the  court,  shall  be  im- 
posed for  each  and  every  violation  of  the  preceding  sections  of  this 
Act  relating  to  opium  by  any  person  or  persons;  and  all  opium 
prepared  for  smoking  wherever  found  within  the  United  States 
without  the  stamps  required  by  this  Act  shall  be  forfeited  and  de- 
stroyed.   (38  Stat.  278.) 

§  6287f.  (Act  Jan.  17,  1914,  c.  10,  §  6.)  Provisions  of  Act  Oct 
1,  1890,  c.  1244,  relating  to  manufacture  of  smoking  opium,  re- 
pealed. 

The  provisions  of  the  Act  of  October  first,  eighteen  hundred  and 
ninety  (Twenty-sixth  Statutes,  page  fifteen  hundred  and  sixty- 
seven),  in  so  far  as  they  relate  to  the  manufacture  of  smoking 
opium,  are  hereby  repealed.    (38  Stat.  278.) 
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CHAPTER  SEVEN  F 

Opium^  Coca  Leaves^  and  Compounds,  Manufacturers, 

etc.,  thereof 


Sec.  8«e. 

6287g.  Producers,  imi>orter8,  manufac- 
turers, dealers,  etc.,  to  regis- 
ter and  pay  special  tax;  em-  6287k. 
ploy^s  and  certain  officers, 
etc,  excepted;  transactions 
without  registering  and  paying 
tax  unlawful;  person,'  defini- 
tion of;  laws  relating  to  spe- 
cial taxes  made  applicable; 
regulations  for  carrying  act 
into  effect. 

6287h.  Sale,    etc.,    of   aforesaid    drugs 
unlawful,  except  in  pursuance 
of    written    order    on    blank      62871. 
forifas;    orders  and  duplicates 
to    be    preserved   for    inspec- 
tion;  certain  sales,  dispensing,      6287m. 
distribution,  etc.,  of  said  drugs 
excepted;    preparation,  distri-      6287n. 
bution,  and  sale  of  forms,  and 
restrictions    on    use    thereof; 
places  to  which  provisions  of 
act  to  apply;    administration 
of  act  in  Porto  Rico,  the  Phil- 
ippine Islands,  and  the  Canal 
Zone.  6287o. 

62871  Statements  by  person  registered      6287p. 
under    act    as    to    aforesaid 
drugs  received  by  him.- 

62S7J.  Sending,  shipping,  carrying,  etc.,      6287q. 
from  one  State,  etc.,  to  anoth- 
er   State,    etc.,    of    aforesaid 
drugs,  by  person  not  register- 
ed under  act,  unlawful;    com- 


mon   carriers,    employes,   and 
certain  officers,  etc.,  excepted. 

Duplicate  order  forms,  etc.,  and 
statements,  etc.,  required  un- 
der act,  open  to  inspection  by 
certain  officers,  etc.,  and  certi- 
fied copies  of  statements,  etc., 
filed,  to  be  furnished  to  them; 
disclosure  of  information  con- 
tained therein,  except  as  pro- 
vided, etc.,  punishable;  certi- 
fied copies  of  names  of  special 
taxpayers  under  act. 

Provisions  of  act  not  to  apply  to 
sale,  etc.,  of  certain  prepara- 
tions and  remedies. 
.Internal  revenue  laws  made  ap- 
plicable. 

Possession  or  control  of  afore- 
said drugs  by  person  not  reg- 
istered, etc.,  under  act,  unlaw- 
ful; possession  by  certain  per- 
sons, for  certain  purposes, 
etc.,  excepted;  pleading  and 
proof  of  exemptions. 

Violations  of  act;  punishment. 

Appointment  of  agents  and  offi- 
cers, etc.,  to  enforce  provi- 
sions. 

Provisions  of  Food  and  Drug 
Act  of  1906,  or  of  act  of  1909 
to  prohibit  importation  and 
use  of  opium,  not  affected  by 
this  act. 


§  6287g.  (Act  Dec.   17,   1914,  c.   1,  §   L)     Producers,  importers, 
manufacturers,  dealers,  etc.,  to  register  and  pay  special  tax; 
employ6s  and  certain  officers,  etc.,  excepted;  transactions  with- 
out registering  and  paying  tax  unlawful ;  person,  definition  of ; 
laws  relating  to  specisd  taxes  made  applicable;  regulations  for 
carrying  act  into  effect. 
On  and  after  the  first  day  of  March,  nineteen  hundred  and  fifteen, 
every  person  who  produces,  imports,  manufactures,  compounds, 
deals  in,  dispenses,  sells,  distributes,  or  gives  away  opium  or  coca 
leaves  or  any  compound,  manufacture,  salt,  derivative,  or  prepara- 
tion thereof,  shall  register  with  the  collector  of  internal  revenue  of 
the  district  his  name  or  style,  place  of  business,  and  place  or  places 
where  such  business  is  to  be  carried  on :    Provided,  That  the  office, 
or  if  none,  then  the  residence  of  any  person  shall  be  considered  for 
the  purposes  of  this  Act  to  be  his  place  of  business.    At  the  time 
of  such  registry  and  on  or  before  the  first  day  of  July,  annually 
thereafter,  every  person  who  produces,  imports,  manufactures,  com- 
pounds, deals  in,  dispenses,  sells,  distributes,  or  gives  away  any  of 
the  aforesaid  drugs  shall  pay  to  the  said  collector  a  special  tax  at 
the  rate  of  $1  per  annum :    Provided,  That  no  employee  of  any  per- 
son who  produces,  imports,  manufactures,  compounds,  deals  in,  dis- 
penses, sells,  distributes,  or  gives  away  any  of  the  aforesaid  drugs, 
acting  within  the  scope  of  his  employment,  shall  be  required  to 
register  or  to  pay  the  special  tax  provided  by  this  section :    Provided 

(7261) 


§  6287g  INTERNAL  RBVBNUB  (Tit.  35 

further,  That  the  person  who  employs  him  shall  have  registered 
and  paid  the  special  tax  as  required  by  this  section :  Provided  fur- 
ther, That  officers  of  the  United  States  Government  who  are  law- 
fully engaged  in  making  purchases  of  the  above-named  drugs  for 
the  various  departments  of  the  Army  and  Navy,  the  Public  Health 
Service,  and  for  Government  hospitals  and  prisons,  and  officers  of 
any  State  government,  or  of  any  county  or  municipality  therein, 
who  are  lawfully  engaged  in  making  purchases  of  the  above-named 
drugs  for  State,  county,  or  municipal  hospitals  or  prisons,  and  offi- 
cials of  any  Territory  or  insular  possession  or  the  District  of  Co- 
lumbia or  of  the  United  States  who  are  lawfully  engaged  in  making 
purchases  of  the  above-named  drugs  for  hospitals  or  prisons  therein 
shall  not  be  required  to  register  and  pay  the  special  tax  as  herein 
required. 

It  shall  be  unlawful  for  any  person  required  to  register  under  the 
terms  of  this  Act  to  produce,  import,  manufacture,  compound,  deal 
in,  dispense,  sell,  distribute,  or  give  away  any  of  the  aforesaid  drugs 
without  having  registered  and  paid  the  special  tax  provided  for  in 
this  section. 

That  the  word  "person"  as  used  in  this  Act  shall  be  construed  to 
mean  and  include  a  partnership,  association,  company,  or  corpora- 
tion, as  well  as  a  natural  person ;  and  all  provisions  of  existing  law 
relating  to  special  taxes,  so  far  as  applicable,  including  the  provi- 
sions of  section  thirty-two  hundred  and  forty  of  the  Revised  Stat- 
utes of  the  United  States  are  hereby  extended  to  the  special  tax 
herein  imposed. 

That  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  shall  make  all  needful  rules  and  regu- 
lations for  carrying  the  provisions  of  this  Act  into  effect  (38  Stat. 
785.) 

R.  S.  S  8240,  above  referred  to,  is  set  forth  ante,  §  5963. 

Notes  of  Decisions 

Constitutionality.— Act  Dec.  17,  1914,  imposing  an  internal  revenne  tax  and 

imposing  a   special   tax  on   dealers  in  implies    nothing    more    than    that  the 

opium,    requiring    dealers    to    register  licensee    shall   not   be   subject  to  the 

with  collectors  of  internal  revenue,  and  penalties   of  the  act     Tucker  v.  Wil- 

making  it  unlawful  for  any  person  who  liamson  (D.  G.  1915)  229  Fed.  20L 

has  not  registered  and  paid  the  tax  to  Departmental      regylatlonSw-VaUdity 

have    opium    in    his    possession,    held  of  departmental  regulations  promulgat- 

withm  the  power  of  Congress.     U.  S.  ed     under     the     statute,     considered. 

V.  Brown  (DC.  1915)  224  Fed.  135.  Tucker    v.    Williamson    (D.    C.   1915) 

Act  Dec.  17,  1914,  regulatmg  traffic  229  Fed,  201. 
in    opium    or    coca    leaves,    etc.,    held 

within    the   power    of   Congress,   even  Violation    of   statute.— Since  section 

though    not    designed    to    protect    the  6287n,  post,  refers  only  to  the  peraons 

revenues.      U.    S.    v.    Charter    (D.    C.  enumerated  in  this  section,   the  mere 

1915)  227  Fed.  331.  keeping   of  a  small  amount  of  opium 

^      ^,      '        *       ^     ,                ,  for  personal  use  does  not  constitute  an 

Construction  of  statute  In  generaU-  ^ff^nse  within  the  statute.     U.  S.  y. 

This  statute  requiring  persons  who  im-  Wilson  (D.  C.  1915)   225  Fed.  82. 

port  or  deal  in  opium  or  coca  leaves  ,  j,  *        *     «                               j     • 

to  register  and  pay  a  special  tax,  and  Indictment-— See,  also,  notes  under  i 

punishing     infractions     thereof,     is     a  6287h,  post 

criminal  statute,  and  must  be  strictly  Indictment    for    possessing    smoking 

construed.      U.    S.    v.   Wilson    (D.    O.  opium  without  registering  and  paying 

1915)  225  Fed.  82.  ^^®  **^  ^^^^  fatally  defective  for  fail- 

.,    ^.        '      '                    ^^,  ure    to    show    that    dofendants   were 

Application  to  consumers^This  sec-  ^t^^  ^^  gt^tute.     U.   S.  v.  Woods 

non  and  section  o^oTn,  post,  held  not  /y)  G  1915)  224  Fed,  278. 

to  require  consumers  of  drugs  therein  Under     this     section     and    sections 

specified  to  register  or  pay  a  tax,  nor  0287h  and  6287n,  post,  an  indictment 

to  make   their  possession  thereof  un-  charging  defendant  with  conspiring  to 

lo^^'jJ'  A  ^f;^Q-  ^'  ^"""^^  ^^'  ^'  ^^^^^  l^ave   opium   in  the  possession  of  M. 

2J4  Fed.  -J78.  j^^j^  insufficient,  in  absence  of  a  charge 

Naturo  of  license.— The  license   ex-  that  M.  had  it  in  his  possession  for 

acted  by  the  statute  is  a  mere  form  of  any    of    the    purposes    for   which  be 
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Vrould   have   to   register  and   pay  the  proof  that  defendant  was  doing  any  of 

tax.     U.  S.  v.  Jin  Fuey  Moy   (D.   C.  the  things  mentioned  in  the  first  clanse 

1915)  225  Fed.  1003.  of    this    section,    he    is    presumptively 

Under  this  section  and  section  6287n,  guilty  if  a  narcotic  is  found  in  his  pos- 

post,  indictment  charging  sale  of  mor-  session,  when  the  hurden  is  upon  him 

phine  sulphate  tablets  held   to  charge  to   show  affirmatively   that   he   is   not 

offense;   but,  when  charged  as  violation  within   the   prohibition  of  the   statute, 

of   this    section   proof   of    registration  U.    S.   v.    Wilson    (D.    O.    1915)    225 

and  payment  of  special  tax  would   be  Fed.  82. 

complete  defense.    U.  S.  v.  Curtis  (D.  in  a  prosecution  under  this  statute, 

G.  1916)  229  Fed.  288.  evidence    held    to    overcome    the    pre- 

Evidencew— See,   also,   notes   under   {  sumption  of  guilt  arising  from  the  pos- 

6287n.  session  of  opium  under  section  6287n, 

Under    section    6287n,    post,     upon  post    Id. 

§  6287h.  (Act  Dec.  17,  1914,  c.  1,  §  2.)     Sale,  etc.,  of  aforesaid 
drugs  unlawful,  except  in  pursuance  of  written  order  on  blank 
forms;   orders  and  duplicates  to  be  preserved  for  inspection; 
certain  sales,  dispensing,  distribution,  etc.,  of  said  drugs  except- 
ed;  preparation,  distribution,  and  sale  of  forms,  and  restric- 
tions on  use  thereof;  places  to  which  provisions  of  act  to  ap- 
ply;  administration  of  act  in  Porto  Rico,  the  Philippine  Is- 
lands, and  the  Canal  Zone. 
It  shall  be  unlawful  for  any  person  to  sell,  barter,  exchange,  or 
give  away  any  of  the  aforesaid  drugs  except  in  pursuance  of  a  writ- 
ten order  of  the  person  to  whom  such  article  is  sold,  bartered,  ex- 
changed, or  given,  on  a  form  to  be  issued  in  blank  for  that  purpose 
by  the  Commissioner  of  Internal  Revenue.    Every  person  who  shall 
accept  any  such  order,  and  in  pursuance  thereof  shall  sell,  barter, 
exchange,  or  give  away  any  of  the  aforesaid  drugs,  shall  preserve 
such  order  for  a  period  of  two  years  in  such  a  way  as  to  be  readily 
accessible  to  inspection  by  any  officer,  agent,  or  employee  of  the 
Treasury  Department  duly  authorized  for  that  purpose,  and  the 
State,  Territorial,  District,  municipal,  and  insular  officials  named  in 
section  five  of  this  Act.    Every  person  who  shall  give  an  order  as 
herein  provided  to  any  other  person  for  any  of  the  aforesaid  drugs 
shall,  at  or  before  the  time  of  giving  such  order,  make  or  cause  to  be 
made  a  duplicate  thereof  on  a  form  to  be  issued  in  blank  for  that 
purpose  by  the  Commissioner  of  Internal  Revenue,  and  in  case  of 
the  acceptance  of  such  order,  shall  preserve  such  duplicate  for  said 
period  of  two  years  in  such  a  way  as  to  be  readily  accessible  to  in- 
spection by  the  officers,  agents,  employees,  and  officials  hereinbefore 
mentioned.    Nothing  contained  in  this  section  shall  apply — 

(a)  To  the  dispensing  or  distribution  of  any  of  the  aforesaid 
drugs  to  a  patient  by  a  physician,  dentist,  or  veterinary  surgeon  reg- 
istered under  this  Act  in  the  course  of  his  professional  practice  only : 
Provided,  That  such  physician,  dentist,  or  veterinary  surgeon  shall 
keep  a  record  of  all  such  drugs  dispensed  or  distributed,  showing 
the  amount  dispensed  or  distributed,  the  date,  and  the  name  and  ad- 
dress of  the  patient  to  whom  such  drugs  are  dispensed  or  distribut- 
ed, except  such  as  may  be  dispensed  or  distributed  to  a  patient  upon 
whom  such  physician,  dentist  or  veterinary  surgeon  shall  personal- 
ly attend ;  and  such  record  shall  be  kept  for  a  period  of  two  years 
from  the  date  of  dispensing  or  distributing  such  drugs,  subject  to  in- 
spection, as  provided  in  this  Act. 

(b)  To  the  s^le,  dispensing,  or  distribution  of  any  of  the  aforesaid 
drugs  by  a  dealer  to  a  consumer  under  and  in  pursuance  of  a  writ- 
ten prescription  issued  by  a  physician,  dentist,  or  veterinary  surgeon 
registered  under  this  Act:  Provided,  however.  That  such  prescrip- 
tion shall  be  dated  as  of  the  day  on  which  signed  and  shall  be  signed 
by  the  physician,  dentist,  or  veterinary  surgeon  who  shall  have  is- 
sued the  same:  And  provided  further,  That  such  dealer  shall  pre- 
serve such  prescription  for  a  period  of  two  years  from  the  day  on 

(7263) 


§  6287h  INTERNAL  BBVENUH  (Tit.  35 

which  such  prescription  is  filled  in  such  a  way  as  to  be  readily  ac- 
cessible to  inspection  by  the  officers,  agents,  employees,  and  officials 
hereinbefore  mentioned. 

(c)  To  the  sale,  exportation,  shipment,  or  delivery  of  any  of  the 
aforesaid  drugs  by  any  person  within  the  United  States  or  any  Terri- 
tory or  the  District  of  Columbia  or  any  of  the  insular  possessions  of 
the  United  States  to  any  person  in  any  foreign  country,  regulating 
their  entry  in  accordance  with  such  regulations  for  importation 
thereof  into  such  foreign  country  as  are  prescribed  by  said  country, 
such  regulations  to  be  promulgated  from  time  to  time  by  the  Secre- 
tary of  State  of  the  United  States. 

(d)  To  the  sale,  barter,  exchange,  or  giving  away  of  any  of  the 
aforesaid  drugs  to  any  officer  of  the  United  States  Government  or 
of  any  State,  territorial,  district,  county,  or  municipal  or  insular 
government  lawfully  engaged  in  making  purchases  thereof  for  the 
various  departments  of  the  Army  and  Navy,  the  Public  Health 
Service,  and  for  Government,  State,  territorial  district,  county,  or 
municipal  or  insular  hospitals  or  prisons.  . 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  cause  suitable  forms  to  be  prepared 
for  the  purposes  above  mentioned,  and  shall  cause  the  same  to  be 
distributed  to  collectors  of  internal  revenue  for  sale  by  them  to  those 
persons  who  shall  have  registered  and  paid  the  special  tax  as  re- 
quired by  section  one  of  this  Act  in  their  districts,  respectively;  and 
no  collector  shall  sell  any  of  such  forms  to  any  persons  other  than  a 
person  who  has  registered  and  paid  the  special  tax  as  required  by 
section  one  of  this  Act  in  his  district.  The  price  at  which  such 
forms  shall  be  sold  by  said  collectors  shall  be  fixed  by  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  but  shall  not  exceed  the  sum  of  $1  per  hundred.  Ev- 
ery collector  shall  keep  an  account  of  the  number  of  such  forms  sold 
by  him,  the  names  of  the  purchasers,  and  the  number  of  such  forms 
sold  to  each  of  such  purchasers.  Whenever  any  collector  shall  sell 
any  of  such  forms,  he  shall  cause  the  name  of  the  purchaser  thereof 
to  be  plainly  written  or  stamped  thereon  before  delivering  the  same; 
and  no  person  other  than  such  purchaser  shall  use  any  of  said  forms 
bearing  the  name  of  such  purchaser  for  the  purpose  of  procuring 
any  of  the  aforesaid  drugs,  or  furnish  any  of  the  forms  bearing  the 
name  of  such  purchaser  to  any  person  with  intent  thereby  to  pro- 
cure the  shipment  or  delivery  of  any  of  the  aforesaid  drugs.  It  shall 
be  unlawful  for  any  person  to  obtain  by  means  of  said  order  forms 
any  of  the  aforesaid  drugs  for  any  purpose  other  than  the  use,  sale, 
or  distribution  thereof  by  him  in  the  conduct  of  a  lawful  business  in 
said  drugs  or  in  the  legitimate  practice  of  his  profession. 

The  provisions  of  this  Act  shall  apply  to  the  United  States,  the 
District  of  Columbia,  the  Territory  of  Alaska,  the  Territory  of 
Hawaii,  the  insular  possessions  of  the  United  States,  and  the  Cfanal 
Zone.  In  Porto  Rico  and  the  Philippine  Islands  the  administration 
of  this  Act,  the  collection  of  the  said  special  tax,  and  the  issuance  of 
the  order  forms  specified  in  section  two  shall  be  performed  by  the 
appropriate  internal-revenue  officers  of  those  governments,  and  all 
revenues  collected  hereunder  in  Porto  Rico  and  the  Philippine  Is- 
lands shall  accrue  intact  to  the  general  governments  thereof,  re- 
spectively. The  courts  of  first  instance  in  the  Phiuppine  Islands 
shall  possess  and  exercise  jurisdiction  in  all  cases  arising  under  this 
Act  in  said  islands.  The  President  is  authorized  and  directed  to 
issue  such  Executive  orders  as  will  carry  into  effect  in  the  Canal 
Zone  the  intent  and  purpose  of  this  Act  by  providing  for  the  regis- 
tration and  the  imposition  of  a  special  tax  upon  all  persons  in  the 
Canal  Zone  who  produce,  import,  compound,  deal  in,  dispense,  sell, 
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distribute,  or  give  away  opium  or  coca  leaves,  their  salts,  deriva- 
tives, or  preparations.    (38  Stat.  786.) 

Notes  of  Deeisions 

Physicians     dispensing     narootlos^—  to  haying  possession  of  opium  or  coca 

This  section  does  not  limit  the  amount  leaves,  etc.,  held  to  have  no  relation  to 

of  the  enumerated  drugs  a  physician  failure  to  keep  duplicate  order  or  rec- 

may  prescribe.    U.  S.  ▼.  Friedman  (D.  ord,  as  required  by  this  section.    U.  S. 

O.  1916)  224  Fed.  276.  ▼.  Charter  (D.  0.  1915)  227  Fed.  331. 

t.^l  H.'hH?;«rS«^  oT^nhJ-irni         lndlctmsnt.-AB  this  section  does  hot 
to  the  rights  and  du^es  of  physicians      j^^.^   ^  ^   ^   ^     enumerated 

fe^.w'^r w^H.^f.wn  c  ^S^^^l^      ^^^  «^  P»»y"<^^  ^^  prescribe,  an  in- 
Tucker  V.  Williamson  (D.  C.  1915)  229      ^ictment  charging  the  prescribing  not 

^:  .  .  -,  ..  *  in  good  faith  more  than  was  necessary 
Physician  issumg  prescription  for  j^  demurrable.  U.  S.  y.  Friedman  (D. 
unusually  large  amount  of  drugs  to  q  1915)  224  Fed  276 
^^^^'  ^!!  section  applies,  or  deal-  'jj^^^^  ^^^  g^^^^^n  indictment  charg- 
er  fillmg  it,  beld  gmlty  of  ofiEense,  un-  ^  physician  with  failure  to  preserve 
less  prescription  mdicatesnecessi^  for  aupUcate  of  order  for  drugs  specified 
Buch  unusual  quantaty.  U.S.  v.  Curtis  ^^  ^^^^^  ^^  ^eep  record  of  the 
(D.  C.  1916)  229  Fed.  288.  amount  dispensed  held  not  in  the  al- 
Failure  to  keep  duplicate  order  or  temative  or  duplidtous.  U.  S.  v.  Char- 
record.— Section   6287n,   post,   relative  ter  (D.  O.  1916)  227  Fed.  831. 

§  6287i.  (Act  Dec.   17,  1914,  c.  1,  §  3.)     Statements  bjr  person 
registered  under  act  as  to  aforesaid  drugs  received  by  him. 

Any  person  who  shall  be  registered  in  any  internal-revenue  dis- 
trict under  the  provisions  of  section  one  of  this  Act  shall,  when- 
ever required  so  to  do  by  the  collector  of  the  district,  render  to 
the  said  collector  a  true  and  correct,  statement  or  return,  verified  by 
affidavit,  setting  forth  the  quantity  of  the  aforesaid  drugs  received 
by  him  in  said  internal-revenue  district  during  such  period  imme- 
diately preceding  the  demand  of  the  collector,  not  exceeding  three 
months,  as  the  said  collector  may  fix  and  determine ;  the  names  of 
the  persons  from  whom  the  said  drugs  were  received ;  the  quantity 
in  each  instance  received  from  each  of  such  persons,  and  the  date 
when  received.    (38  Stat.  787.) 

§  6287J.  (Act  Dec.  17,  1914,  c.  1,  §  4.)     Sending,  shipping,  car- 
rymg,  etc.,  from  one  State,  etc.,  to  another  State,  etc.,  of  afore- 
said drugs,  by  person  not  registered  under  act,  unlawful ;  com- 
mon carriers^  employes,  and  certain  officers,  etc.,  excepted. 
It  shall  be  unlawful  for  any  person  who  shall  not  have  registered 
and  paid  the  special  tax  as  required  by  section  one  of  this  Act  to 
send,  ship,  carry,  or  deliver  any  of  the  aforesaid  drugs  from  any 
State  or  Territory  or  the  District  of  Columbia,  or  any  insular  pos- 
session of  the  United  States,  to  any  person  in  any  other  State  or 
Territory  or  the  District  of  Columbia  or  any  insular  possession  of 
the  United  States :    Provided,  That  nothing  contained  in  this  section 
shall  apply  to  common  carriers  engaged  in  transporting  the  afore- 
said drugs,  or  to  any  employee  acting  within  the  scope  of  his  em- 
ployment, of  any  person  who  shall  have  registered  and  paid  the 
special  tax  as  required  by  section  one  of  this  Act,  or  to  any  person 
who  shall  deliver  any  such  drug  which  has  been  prescribed  or  dis- 
pensed by  a  physician,  dentist,  or  veterinarian  required  to  register 
under  the  terms  of  this  Act,  who  has  been  employed  to  prescribe  for 
the  particular  patient  receiving  such  drug,  or  to  any  United  States, 
State,  county,  municipal,  District,  Territorial,  or  insular  officer  or 
official  acting  within  the  scope  of  his  official  duties.    (38  Stat.  788.) 
"Section  one  of  this  act,"  above  referred  to,  is  set  forth  ante,  |  Q287g. 
6  U.S.Ooicp.16-466  (7265) 
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§  6287k.  (Act  Dec.  17,  1914,  c.  1,  §  5.)  Duplicate  order  forms, 
etc.,  and  statements,  etc.,  required  under  act,  open  to  inspec- 
tion by  certain  officers,  etc.,  and  certified  copies  of  statements, 
etc.,  filed,  to  be  furnished  to  them;  disclosure  of  information 
contained  therein,  except  as  provided,  etc.,  punishable;  certi- 
fied copies  of  names  of  special  taxpayers  under  act. 
The  duplicate-order  forms  and  the  prescriptions  required  to  be 
preserved  under  the  provisions  of  section  two  of  this  Act,  and  the 
statements  or  returns  filed  in  the  office  of  the  collector  of  the  dis- 
trict, under  the  provisions  of  section  three  of  this  Act,  shall  be  open 
to  inspection  by  officers,  agents,  and  employees  of  the  Treasury  De- 
partment duly  authorized  for  that  purpose ;  and  such  officials  of 
any  State  or  Territory,  or  of  any  organized  municipality  therein,  or 
of  the  District  of  Columbia,  or  any  insular  possession  of  the  United 
States,  as  shall  be  charged  with  the  enforcement  of  any  law  or  mu- 
nicipal ordinance  regulating  the  sale,  prescribing,  dispensing,  deal- 
ing in,  or  distribution  of  the  aforesaid  drugs.  Each  collector  of  in- 
ternal revenue  is  hereby  authorized  to  furnish,  upon  written  re- 
quest, certified  copies  of  any  of  the  said  statements  or  returns  filed  in . 
his  office  to  any  of  such  officials  of  any  State  or  Territory  or  or- 
ganized municipality  therein,  or  the  District  of  Columbia,  or  any  in- 
sular possession  of  the  United  States,  as  shall  be  entitled  to  inspect 
the  said  statements  or  returns  filed  in  the  office  of  the  said  collec- 
tor, upon  the  payment  of  a  fee  of  $1  for  each  one  hundred  words 
or  fraction  thereof  in  the  copy  or  copies  so  requested.  Any  person 
who  shall  disclose  the  information  contained  in  the  said  statements 
or  returns  or  in  the  said  duplicate-order  forms,  except  as  herein  ex- 
pressly provided,  and  except  for  the  purpose  of  enforcing  the  pro- 
visions of  this  Act,  or  for  the  purpose  of  enforcing  any  law  of  any 
State  or  Territory  or  the  District  of  Columbia,  or  any  insular  pos- 
session of  the  United  States,  or  ordinance  of  any  organized  mu- 
nicipality therein,  regulating  the  sale,  prescribing,  dispensing,  deal- 
ing in,  or  distribution  of  the  aforesaid  drugs,  shall,  on  conviction, 
be  fined  or  imprisoned  as  provided  by  section  nine  of  this  Act.  And 
collectors  of  internal  revenue  are  hereby  authorized  to  furnish  upon 
written  request,  to  any  person,  a  certified  copy  of  the  names  of  any 
or  all  persons  who  may  be  listed  in  their  respective  collection  dis- 
tricts as  special-tax  payers  under  the  provisions  of  this  Act,  upon 
payment  of  a  fee  of  $1  for  each  one  hundred  names  or  fraction  there- 
of in  the  copy  so  requested.    (38  Stat.  788.) 

"Section  two  of  this  act,"  referred  to  above,  la  set  forth  ante,  {  6287h. 
Section  9  is  set  forth  post,  i  6287o. 

§  6287/.  (Act  Dec.  17,  1914,  c.  1,  §  6.)  Provisions  of  act  not  to 
apply  to  sale,  etc.,  of  certain  preparations  and  remedies. 
The  provisions  of  this  Act  shall  not  be  construed  to  apply  to  the 
sale,  distribution,  giving  away,  dispensing,  or  possession  of  prepara- 
tions and  remedies  which  do  not  contain  more  than  two  grains  of 
opium,  or  more  than  one-fourth  of  a  grain  of  morphine,  or  more 
than  one-eighth  of  a  grain  of  heroin,  or  more  than  one  grain  of  code- 
ine, or  any  salt  or  derivative  of  any  of  them  in  one  fluid  ounce,  or, 
if  a  solid  or  semisolid  preparation,  in  one  avoirdupois  ounce ;  or  to 
liniments,  ointments,  or  other  preparations  which  are  prepared  for 
external  use  only,  except  liniments,  ointments,  and  other  prepara- 
tions which  contain  cocaine  or  any  of  its  salts  or  alpha  or  beta 
eucaine  or  any  of  their  salts  or  any  synthetic  substitute  for  them: 
Provided,  That  such  remedies  and  preparations  are  sold,  distributed, 
given  away,  dispensed,  or  possessed  as  medicines  and  not  for  the 
purpose  of  evading  the  intentions  and  provisions  of  this  Act.  The 
provisions  of  this  Act  shall  not  apply  to  decocainized  coca  leaves  or 
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preparations  made  therefrom,  or  to  other  preparations  of  coca  leaves 
which  do  not  contain  cocaine.    (38  Stat.  789.) 

Notes  of  Deolflioiui 

Violation  of  statutOw—Sale  or  dispens-  sity,  held  evasion  of  the  law,  and  on- 
ing  of  large  and  unusual  quantities  of  lawful,  under  this  section.  U.  S.  ▼. 
drugs,  without  explanation  as  to  neces-      Curtis  (D.  G.  1916)  229  Fed.  288. 

§  6287m.  (Act  Dec  17,  1914,  c.  1,  §  7.)  Internal  revenue  laws 
made  applicable. 
All  laws  relating  to  the  assessment,  collection,  remission,  and  re- 
fund of  internal-revenue  taxes,  including  section  thirty-two  hundred 
and  twenty-nine  of  the  Revised  Statutes  of  the  United  States,  so  far 
as  applicable  to  and  not  inconsistent  with  the  provisions  of  this  Act, 
are  hereby  extended  and  made  applicable  to  the  special  taxes  im- 
posed by  this  Act.    (38  Stat.  789.) 

R.  S.  S  3229,  referred  to  above,  is  set  forth  ante,  {  6952. 

§  6287n.  (Act  Dec.  17,  1914,  c.  1,  §  8.)  Possession  or  control 
of  aforesaid  drugs  by  person  not  registered,  etc.,  under  act,  un- 
lavrful;  possession  by  certain  persons,  for  certain  purposes, 
etc.,  excepted ;  pleading  and  proof  of  exemptions. 
It  shall  be  unlawful  for  any  person  not  registered  under  the  pro- 
visions of  this  Act,  and  who  has  not  paid  the  special  tax  provided  for 
by  this  Act,  to  have  in  his  possession  or  under  his  control  any  of  the 
aforesaid  drugs ;  and  such  possession  or  control  shall  be  presump- 
tive evidence  of  a  violation  of  this  section,  and  also  of  a  violation 
of  the  provisions  of  section  one  of  this  Act:  Provided,  That  this 
section  shall  not  apply  to  any  employee  of  a  registered  person,  or 
to  a  nurse  under  the  supervision  of  a  physician,  dentist,  or  veterin- 
ary surgeon  registered  under  this  Act,  having  such  possession  or 
control  by  virtue  of  his  employment  or  occupation  and  not  on  his 
own  account;  or  to  the  possession  of  any  of  the  aforesaid  drugs 
which  has  or  have  been  prescribed  in  good  faith  by  a  physician,  den- 
tist, or  veterinary  surgeon  registered  under  this  Act;  or  to  any 
United  States,  State,  county,  municipal,  District,  Territorial,  or  in- 
sular officer  or  official  who  has  possession  of  any  said  drugs,  by  rea- 
son of  his  official  duties,  or  to  a  warehouseman  holding  possession 
for  a  person  registered  and  who  has  paid  the  taxes  under  this  Act ; 
or  to  common  carriers  engaged  in  transporting  such  drugs :  Provid- 
ed further,  That  it  shall  not  be  necessary  to  negative  any  of  the 
aforesaid  exemptions  in  any  complaint,  information,  indictment,  or 
other  writ  or  proceeding  laid  or  brought  under  this  Act ;  and  the 
burden  of  proof  of  any  such  exemption  shall  be  upon  the  defendant. 
(38  Stat  789.) 

Notes  of  Deolflions 

Persons  to   whom  8tatato  applies.^—  Evidence^— Under  this  section,  upon 

This  section,  making  possession  of  pro-  proof  that  defendant  was  doing  any  of 

hibited  drugs  by  "any  person*'  not  reg-  the.  things  mentioned  in  the  first  clause 

istered  thereunder  unlawful,  held  not  of  section  6287g,  ante,  he  is  presump- 

limited  to  persons  required  to  register  tively  guilty  if  a  narcotic  is  found  in 

under  section  6287g,  ante,  but  to  apply  his  possession,  when  the  burden  is  upon 

to   all   persons   not   excepted    thereby.  him   to   show  affirmatively   that  he   is 

Wilson  V.  U.  S.  (1916)  229  Fed.  344.  not  within  the  prohibition  of  the  stat- 

Kooplno  for  personal  nse.— Since  this  ute.    U.  S.  ▼.  Wilson  (D.  G.  1915)  225 

section  refers  only  to  the  persons  enu-  Fed.  82. 

merated    in    section    6287g,    ante,    the  In  a  prosecution  under  the   statute, 

mere,  keeping   of   a    small   amount   of  evidence  held  to  overcome  the  presump- 

opium  for  personal  use  does  not  con-  tion  of  guilt  arising  from  the  posses- 

stitute  an  offense  within  the  act     U.  sion  of  opium  under  this  section.    Id. 
S.  V.  WUson  (D.  O.  1915)  225  Fed.  82. 

§  62870.  (Act  Dec.  17,  1914,  c.  1,  §  9,)     Violations  of  act;  pun- 
ishment. 
Any  person  who  violates  or  fails  to  comply  with  any  of  the  re- 
quirements of  this  Act  shall,  on  conviction,  be  fined  not  more  than 
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$2,000  or  be  imprisoned  not  more  than  five  years,  or  both,  in  the  dis- 
cretion of  the  court.    (38  Stat.  789.) 

§  6287p.  (Act  Dec  17,  1914,  c  1,  §  10.)  Appointnient  of  agenta 
and  officers,  etc.,  to  enforce  provisions. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  is  authorized  to  appoint  such  agents, 
deputy  collectors,  inspectors,  chemists,  assistant  chemists,  clerks, 
and  messengers  in  the  field  and  in  the  Bureau  of  Internal  Revenue 
in  the  District  of  Columbia  as  may  be  necessary  to  enforce  the  pro- 
visions of  this  Act.    (38  Stat.  789.) 

SectioiL  11  of  the  above  act  makes  an  appropriatioii  to  carry  the  act  into 
effect 

§  6287q.  (Act  Dec.  17,  1914,  c.  1,  §  12.)  Provisions  of  Food  and 
Drugs  Act  of  1906,  or  of  act  of  1909  to  prohibit  importation 
and  use  ol  opium,  not  affected  by  this  act 

^  Nothing  contained  in  this  Act  shall  be  construed  to  impair,  alter, 
amend,  or  repeal  any  of  the  provisions  of  the  Act  of  Congress  ap- 
proved June  thirtieth,  nineteen  hundred  and  six,  entitled  "An  Act 
for  preventing  the  manufacture,  sale,  or  transportation  of  adulterat- 
ed or  misbranded,  or  poisonous,  or  deleterious  foods,  drugs,  medi- 
cines, and  liquors,  and  for  regulating  traffic  therein,  and  for  other 
purposes,"  and  any  amendment  thereof,  or  of  the  Act  approved 
February  ninth,  nineteen  hundred  and  nine,  entitled  "An  Act  to  pro- 
hibit the  importation  and  use  of  opium  for  other  than  medicinal  pur- 
poses," and  any  amendment  thereof.    (38  Stat  790.) 

Act  June  80,  1906,  referred  to,  is  set  forth  poet,  U  8717-^72a 


CHAPTER  EIGHT 
Banks  and  Bankers 

See.  flee. 

G288.  Definition     of     vorda     "bank,"  6294.  arculation,  vhen  exempted  from 
"banker."  tax. 

6289.  Tax  on  circulation  of  banks  oth-  ^296.  Banks'  and  bankers*  monthly  re- 

er  than  national  banks.  ^.^^   ,  *"^°  *    i*     «       ^        ru««i^ 

6290.  Tax   on    notes   of    State   banks,      «^-  ^^^^^  esL^i^Rc.'^"'"* 

municipal     corporations,     etc.,      ^^    g^^^   ^^^  converted  into  ns- 
used  as  arculation.  ^^^^    ^^^       ^^       how 

6291.  Banks'  returns;   payment  of  tax;  made. 

penalties.  e298.  Provisions  for  bank  tax  and  re- 

6292.  Tax  on  circulation.  turns  not  to  apply  to  national 
6298.  Taxes,  when  payable.                                      banks. 

6299.  Insolvent  bank  exempt  from  tax. 

§  6288.  (R.  S.  §  3407.)     Definition  of  words  '*bank,*'  "banker." 

Every  incorporated  or  other  bank,  and  every  person,  firm,  or 
company  having  a  place  of  business  where  credits  are  opened  by  the 
deposit  or  collection  of  money  or  currency,  subject  to  be  paid  or  re- 
mitted upon  draft,  check,  or  order,  or  where  money  is  advanced  or 
loaned  on  stocks,  bonds,  bullion,  bills  of  exchange,  or  promissory 
notes,  or  where  stocks,  bonds,  bullion,  bills  of  exchange,  or  promis- 
sory notes  are  received  for  discount  or  for  sale,  shall  be  regarded 
as  a  bank  or  ?ls  a  banker. 

Act  June  30,  1864,  c.  173,  |  79,  13  Stat  251.    Act  July  13,  1866,  c.  IW.  * 
9,  14  Stat.  115. 

Notes  of  Deeisions 

Bank  or  banker  within   meanlno   of     posit  or  collection  of  money  subject  to 

statute  in  generals— Associations  incor-      payment  on  draft,  check,  or  order,  or 

porated  or  not  having  a  place  of  busi-      where  money  is  advanced  or  loaned  on 

ness  where  credits  are  opened  by  the  de-      stocks,  bonds,  bullion,  bills  of  ezcbaitf^ 
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or  promissory  notes,  or  where  stock, 
bonds,  buUion,  bills  of  exchange,  or 
promissory  notes  are  received  for  dis* 
count  or  sale,  are  banks  subject  to  tax- 
ation. Oulton  T.  German  Sav.  &  L. 
Soc  (1872)  17  WaU.  109,  116,  21  K 
Bd.  618. 

A  corporation  held  not  to  be  a  bank- 
er within  the  meaning  of  this  section. 
Selden  ▼.  Equitable  Trust  Co.  (1876) 
94  U.  S.  419,  24  L.  Ed.  249. 

One  whose  business  is  buying  and 
selling  stocks  for  his  customers,  and 
who  employs  capital  in  bis  business, 
and  has  a  regular  place  for  transacting 
it,  is  a  "banker."  Richmond  ▼.  Blake 
(1890)  10  Sup.  Ot  204,  132  U.  8.  692, 
33  Ll  Ed.  481. 

A  corporation,  whose  sole  business 
consists  in  loaning  and  investing  its 
capital  on  mortgages  of  real  estate,  in 
selling  the  mortgage  securities,  and 
guarantying  the  payment  thereof,  is 
not  taxable  as  a  "bank  or  banker,"  un- 
der this  section.  Equitable  Trust  Go. 
V.  Seldon  (C.  C.)  Fed.  Cas.  No.  4,608. 

What  are  banking  institutions  within 
Int  Rev.  Act,  i  110,  proyiding  a  tax 
on  deposits.  German  Savings  &  Loan 
Soc  V.  Oulton  (G.  G.  1871)  Fed.  Gas. 
No.  5,362. 

National  baiik.F-The  provisions  of  the 
acts  of  Gongress  carried  into  this  sec- 
tion and  sections  6292-^298,  post,  did 
not  when  and  as  originally  passed  re- 


late to  national  banks  or  to  the  circu- 
lation of  national  banks,  but  related  to 
state  and  private  banks.  Merchants' 
Nat  Bank  v.  U.  S.  (1909)  29  Sup.  Gt 
603,  596,  214  U.  S.  33,  63  L.  Ed.  899. 

Branch  of  foreign  bank.— A  bank  in 
(}anada,  which  has  established  a  branch 
in  Ghicago,  must  be  held  to  carry^on 
a  banking  business,  within  the  provi- 
sions of  this  section,  defining  a  bank, 
and  of  section  6292,  post,  imposing  a 
tax  on  capital  employed;  it  having  a 
place  of  business  where  credits  were 
opened  by  the  deposit  of  money,  sub- 
ject to  be  paid  or  remitted  upon  draft, 
check,  or  order,  and  where  bills  of  ex- 
change were  issued  and  sold.  U.  S.  v. 
B-^nk  of  Montreal  (G.  G.  1884)  21  Fed. 
286. 

Loan  and  trust  company^— A  loan  and 
trust  company  whidh  issues  certif- 
icates of  deposit,  and  makes  loans  on 
stocks,  bonds,  and  other  security  is 
"engaged  in  the  business  of  banking," 
so  as  to  be  liable  for  the  payment  of 
a  duty  of  1/24  of  1  per  cent,  for  each 
month  upon  the  average  amount  of  its 
deposits,  as  provided  by  Act  1864,  i 
110.  U.  S.  V.  Farmers'  Ijoan  &  Trust 
Go.  (G.  G.  1866)  Fed.  Gas.  No.  16,070. 

Cited  without  definite  applloatlon, 
n.  S.  V.  Bank  of  America  (G.  G.  1883) 
16  Fed.  730,  731. 

§  6289.  (Act  Feb.  8,  1875»  c.  36,  §   19.)     Tax  on  circulation  of 
banks  other  than  national  banks. 

Every  person,  firm,  association  other  than  national  bank  as- 
sociations, and  every  corporation,  State  bank,  or  State  banking 
association,  shall  pay  a  tax  of  ten  per  centum  on  the  amount  of 
their  own  notes  used  for  circulation  and  paid  out  by  them.  (18 
Stat.  311.) 

This  and  the  two  sections  next  following  were  provisions  of  an  act  to  amend 
existing  customs  and  internal  revenue  laws,  cited  above. 

Ifoiea  of  Deeisioiui 


1.  Notes  taxable  tn  generaL 

m.  ConstltuUoiialltj. 

t,  Doubt  as  to  meaning  ot  statutOi 

8.  Reissued  notes. 

4.  Clearing  house  certificates. 

8.  Certificates  of  indebtedness. 

8.  Wages  certificates. 

7.  Orders  payable  In  merchandise. 

8.  Tickets  Issued  by  Ice  companies. 

9.  Notes  prohibited  by  secUon  10648. 
10.  Action  under  statute. 

I.  Note8  taxable  In  generals— Only 
snch  notes  as  are  in  law  negotiable  so 
as  to  carry  title  in  their  drcnlation 
from  hand  to  hand  are  the  subjects  of 
taxation  imposed.  Hollister  v.  Zion's 
Go-operative  Mercantile  Inst.  (1884)  4 
Sup.  Ot  268,  264,  111  U.  S.  62,  28  L. 
Ed.  852. 

Under  this  section  only  negotiable 
promissory  notes  payable  in  money  are 
taxable,  and  an  order  for  the  payment 
of  money  in  merchandise  is  not  within 
the  pundew  of  the  act.  Willis  v.  Bel- 
leville Nail  Go.  (1884)  4  Sup.  Gt.  265, 
-111  U.  S.  62,  28  L.  Ed.  854;  Hollister 


V.  Zion's  Go-operative  Mercantile  Inst. 
(1884)  4  Sup.  Ot.  263,  111  U.  S.  62, 
28  L.  Ed.  852. 

The  tax  imposed  by  this  section  upon 
''notes  used  for  circulation"  is  a  charge 
upon  such  notes  only  as  are  intended 
to  circulate  as  money.  The  act  bears 
no  reference  to  the  so-called  notes  is- 
sued by  mercantile  firms  to  be  redeem- 
ed in  goods.  U.  S.  v.  White  (O.  0. 
1884)  19  Fed.  723. 

This  section  must  be  construed  as 
limited  in  its  effect  to  notes  payable  in 
money;  otherwise  all  sorts  of  negotia- 
ble paper,  such  as  "grain  receipts," 
fare  tickets,  and  the  like,  might  be  sub- 
ject to  the  same  taxation.  In  re  Aid- 
rich  (D.  0.  1883)  16  Fed.  369. 

Where  a  company  or  corporation 
made  and  paid  out  its  own  notes  in  the 
ordinary  course  of  its  business,  not  in- 
tending them  to  be  used  for  circula- 
tion as  money  or  currency,  their  use 
as  such  by  other  persons  after  they 
were  paid  out,  without  approval  by  the 
maker  of  such  use,  would  not  subject 
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the  maker  to  the  tax.  (1888)  19  Op. 
Atty.  Gen.  98. 

A  national  bank  paying  ont  on  checks 
and  otherwise  the  notes  of  a  bank  char- 
tered in  a  foreign  country  is  subject  to 
tax  of  10  per  cent,  under  this  and  the 
following  section,  upon  the  total  amount 
of  all  notes  which  it  has  received  and 
used  as  a  circulating  medium.  (1893) 
20   Op.   Atty.   Gen.    530. 

The  tax  on  state  banks  imposed  by 
this  section  applies  only  to  promissory 
notes,  and  not  to  other  negotiable  or 
quasi  negotiable  paper.  (1893)  20  Op. 
Atty.  Gen.  681. 

The  papers  submitted  are  not  notes 
within  the  meaning  of  that  act    Id. 

iVz.  Constitutionality.  — This  statute 
is  constitutional.  Veazie  Bank  v.  Fen- 
no  (1869)  75  U.  S.  (8  WaU.)  533,  540, 
19  L.  Ed.  482. 

2.  Doubt  a8  to  meaning  of  statute.— 

If  there  is  any  doubt  as  to  the  meaning 
of  a  statute  imposing  this  tax,  the 
doubt  must  be  resolved  in  favor  of  ex- 
emption.   (1893)  20  Op.  Atty.  Gen.  681. 

3.  Reissued  notes.— Where  the  notes 
when  taken  up  are  reissued,  every  such 
issue  is  a  new  issue  thereof,  and  be- 
comes a  part  of  the  amount  of  the 
notes  so  used  for  circulation,  and  sub- 
ject to  the  tax.*  U.  S.  v.  Warrick  (C. 
C.  1885)  25  Fed.  138. 

That  the  notes  were  under  the 
amount  of  one  dollar  each  will  not  pre* 
vent  their  being  taxable.    Id. 

4.  Clearing      house     oertiflcates.— A 

clearing  house  certificate  upon  which 
neither  the  clearing  house  nor  the 
bank  could  be  sued  in  an  action  at 
common  law  and  a  money  judgment 
recovered  by  proving  and  introducing 
the  paper  alone  without  further  evi- 
dence is  not  a  note  within  the  mean- 
ing of  the  statute.  (1893)  20  Op. 
Atty:  Gen.  681. 

5.  Certlfleates  of  Indebtedness.— This 

section  does  not  apply  to  certificates 
of  indebtedness,  bearing  interest  and 
payable  to  bearer  on  a  certain  day 
therein  named,  issued  in  denominations 
of  five  and  ten  dollars  each,  and  paid 
out  by  a  railroad  company  to  its  em- 
ployes for  wages,  and  providing  that 
they  would  be  received  by  the  compa- 
ny at  or  before  maturity  for  any  debts 
due  the  company.  These  notes  or  cer- 
tificates, having  been  issued  only  to 
the  employes  of  the  company  on  ac- 
count of  wages,  and  when  paid  by  the 
company  having  been  canceled  and  not 
reissued,  were  not  "used  for  circula- 
tion," and  that  they  were  used  after- 
wards by  those  to  whom  they  were  is- 
sued to  discharge  their  debts  to  oth- 
ers, or  to  purchase  subsistence  for 
themselves,  does  not  affect  the  char- 
acter imposed  upon  them  by  the  com- 
pany. Philadelphia  &  R.  R.  Co.  v. 
Pollock   (C.  C.  1884)  19  Fed.  401. 
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6.  Wages  oertlfleatee^-The  obliga- 
tions issued  by  the  Philadeli^iia  & 
Reading  Railroad  Company,  called 
"wages  certificates,"  in  sums  of  $10 
each,  payable  in  money  to  the  bearer 
thereof,  and  receivable  in  payment  of 
debts  due  the  company  (a  copy  of 
which  instrument  is  given  In  the  opm- 
ion)  are  "notes  used  for  circulation," 
within  the  meaning  of  this  and  the  fol- 
lowing section,  and  subject  to  taxation 
thereunder.  (1879)  16  Op.  Atty.  Gen. 
342. 

Semble  that  certain  obligations  is- 
sued by  Knapp,  Stout  &  Co.,  of  similar 
character,  payable  in  merchandise,  are 
within  the  mischief  intended  to  be  rem- 
edied by  that  act;  wherefore  it  is  ad- 
vised that  the  tax  be  exacted  upon 
them,  as  it  has  heretofore  been,  under 
the  sections  aforesaid.     Id. 

7.  Orders  payable  In  merchandise.— 

An  order  on  a  state  bank  payable  in 
merchandise  silver  bullion,  which  can- 
not be  used  as  money  without  danger 
of  total  loss  to  whoever  may  take  it,  is 
not  subject  to  the  tax  imposed  by  this 
and  the  following  section.  (1896)  21 
Op.  Atty.  Gen.  336. 

Orders  payable  in  merchandise,  even 
though  paid  out  and  used  as  a  drca- 
lating  medium,  are  not  taxable  under 
this  section.  Zion's  Co-op.  Mercantile 
Inst.  V.  Hollister  (Utah,  1873)  3  Pac. 
87. 

8.  Tickets  Issued  by  Ice  companlesw— 

The  tickets  issued  by  certain  ice  com- 
panies (copies  of  which  are  given  in 
the  opinion)  are  not  "notes"  within 
the  meaning  of  that  term  as  used  in 
this  section,  and  therefore  are  not 
subject  to  the  10  per  centum  tax. 
(1888)   19  Op.  Atty.  Gen.  98. 

9.  Notes  prohibited  by  section  10346. 
—No  tax,  as  such,  is  imposed  on  notes 
prohibited  by  section  10348,  post 
The  violation  of  that  section  is  vindi- 
cated by  fine  or  imprisonment,  or  both. 
(1888)  19  Op.  Atty.  Gen.  98. 

ID.  Action  under  statute.— In  an  ac- 
tion under  .this  section  it  must  be 
shown  that  the  defendant  intended  to 
put  his  notes  in  circulation  as  money, 
and  paid  them  out  for  that  purpose; 
but,  in  showing  such  intention,  his  dec- 
larations when  he  paid  out  the  notes 
are  not  the  only  proper  evidence  there- 
of, and  it  is  A6t  error  to  instruct  the 
jury  that  paying  out  the  notes,  know- 
ing that  they  would  be  used  and  circu- 
lated as  money,  is  evidence  from  which 
they  may  infer  the  intention  to  pay 
them  out  for  that  purpose.  U.  S.  v. 
Warrick   (C.  C,  1885)   25  Fed.  138. 

In  an  action  under  this  section  re- 
covery may  be  had  without  an  assess- 
ment of  the  taxes  by  the  commissioner 
of  internal  revenue.    Id. 
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§  6290.  (Act  Feb.  8,  1875,  c.  36,  §  20.)     Tax  on  notes  of  State 
banks,  municipal  corporations,  etc.,  used  as  circulation. 
Every  such  person,  firm,  association,  corporation,  State  bank,  or 
State  banking  association,  and  also  every  national   banking  as- 
sociation, shall  pay  a  like  tax  of  ten  per  centum  on  the  amount 
of  notes  of  any  person,  firm,  association  other  than  a  national 
banking  association,  or  of  any  corporation.  State  bank,  or  State 
banking  association,  or  of  any  town,  city,  or  municipal  corpora- 
tion, used  for  circulation  and  paid  out  by  them.     (18  Stat.  311.) 
This  section  superseded  R.  S.  iS  3412,  3413. 

Notes  of  Decisions 


See  notes  nnder  the  preceding  sec- 
tion. 

Con8tltatlonallty.-i-Act  July  13,  1866 
(14  Stat  146),  imposing  a  tax  of  10 
per  cent,  upon  notes  of  state  banks, 
etc.,  used  for  circulation,  does  not  vio- 
late the  constitution.  The  tax  cannot 
be  held  invalid  for  being  so  excessive 
as  to  indicate  a  purpose  to  destroy 
the  franchise  of  the  state  banks.  The 
judiciary  cannot  set  aside  a  tax  laid  in 
the  exercise  of  an  acknowledged  power 
of  congress  on  the  ground  that  the 
power  has  been  exercised  oppressively. 
Moreover,  as  congress  has,  in  the  ex- 
ercise of  its  constitutional  powers,  un- 
dertaken to  provide  a  banking  currency 
for  the  entire  country,  it  may  restrain 
by  suitable  enactments  the  circulation 
as  money  of  any  notes  not  issued  un- 
der its  authority.  Veazie  Bank  v. 
Fenno  (1869)  75  U.  S.  (8  WaU.)  533, 
19  L.  Ed.  482. 

Act  July  13,  1866,  requiring  all 
banks  to  pay  a  tax  of  10  per  cent  on 
the  amount  of  notes  of  any  state  bank 
paid  out  after  a  certain  day,  does  not 
imi>ose  a  direct  tax  within  Const  art 
1,  §  9.     Id. 

The  tax  is  not  objectionable  upon 
any  principle  that  congress  cannot  tax 
a  franchise  granted  by  a  state.  Fran- 
chises are  property,  and,  when  not 
conferred  for  the  purpose  of  giving  ef- 
fect to  some  reserved  power  of  a  state, 
are  as  properly  objects  of  taxation  as 
any  other  property.  Moreover,  the  tax 
in  question  is  laid,  not  upon  Uie  fran- 
chises of  the  state  banks,  but  upon, 
contracts  made  under  it— upon  the  cir- 
culating notes.    Id. 

R.  S.  f  3413,  was  constitutional. 
Merchants'  Nat  Bank  v.  U.  S.  (1879) 
101  U.  S.  1,  25  L.  Ed.  979. 

In  commenting  upon  the  case  of  Na- 
tional Bankv.  U.  S.  (1879)  101  U.  S. 
1,  25  L.  Ed.  979,  holding  section  3413, 
R.  S.  to  be  unconstitutional.  Solicitor 
General  Oonrad  said:  ''Had  this  deci- 
sion been  made  before  the  passage  of 
the  act  of  February  8,  1875,  Congress 
might  have  deemed  it  unnecessary  to 
amend  section  3413,  R.  S.,  by  adding 
the  words  'used  for  circulation,'  for 
the  Supreme  Court,  in  that  opimon, 
very  clearly  indicated  that  the  banker 
who  pays  out  notes  thereby  helps  to 
keep  up  their  use  as  a  circulating  me- 
dium." (1897)  21  Op.  Atty.  Gen.  557, 
561« 


Term  "person"  as  including  state.— 

The  term  "person,"  as  used  in  the 
ninth  section  of  the  internal  revenue 
act  of  July  13,  1866  (chapter  184), 
and  as  explained  in  the  forty-fourth 
section  of  that  act,  did  not  include  a 
State.     (1867)  12  Op.  Atty.  Gen.  176. 

"State  banking  associations"  defined. 

—The  phrase  ''state  banking  associa- 
tions" used  in  the  sixth  section  of  the 
internal  revenue  act  of  March  3,  1865 
(chapter  78),  as  amended  by  the  act 
of  July  13,  1866  (chapter  184),  com- 
prehends not  only  associations  organ- 
ized under  state  banking  laws,  but  as- 
sociations or  partnerships  formed  by 
private  agreement  for  the  purpose  of 
carrying  on  the  business  of  banking. 
And  it  may  also  be  taken  to  include  a 
railroad  company  issuing  scrip  in  the 
form  of  currency,  where  the  issue  by 
the  company  possesses  the  essential 
characteristics  of  a  banking  operation. 
(1874)    14  Op.  Atty.  Gen.  373. 

Application  of  tax.— Banks  of  the 
United  States  are  liable  for  the  tax  of 
10  per  cent  on  the  circulating  notes 
issued  by  banks  in  Canada,  for  circu- 
lation in  Canada,  which  have  passed 
over  the  line  and  been  received  by  such 
United  States  banks  and  paid  out  by 
them  within  the-  United  States.  (1897) 
21  Op.  Atty.  Gen.  557. 

The  intent  and  meaning  of  this  sec- 
tion was  to  apply  the  tax  to .  the 
amount  of  the  circulating  notes  Issued 
by  any  of  the  persons  or  corporations 
named  in  the  statute,  and  used  by  the 
banks  and  other  persons  therein  nam- 
ed.    Id. 

What  effect  this  section  could  possi- 
bly have  except  to  impose  a  tax  on  the 
amount  of  other  notes  than  its  own, 
paid  out  by  a  bank  as  circulation,  is 
difficult  to  see.    Id. 

Notes  taxable  under   former  law.— 

Notes  of  a  state  bank  or  state  bank- 
ing association  used  for  circulation, 
and  paid  out  by  it,  whether  previously 
issued  or  not,  are  liable  to  the  tax  of 
10  per  cent  (R.  S.  §  3412.)  Deposit 
Sav.  Ass'n  v.  Mayer  (C.  C.  1876)  Fed. 
Cas.  No.  3,813;  Same  v.  Marks  (C.  C. 
1877)    Fed.   Cas.   No.   3,812. 

The  certificates  or  receipts  issued  by 
the  State  of  Alabama,  under  authority 
of  the  act  of  its  legislature  of  Febru- 
ary 19,  1867,  are  not  subject  to  the 
tax  of  10  per  cent  imposed   by  Act 
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March  26,  1807,  c.  8.     (1867)  12  Op.  been  received  by  banks  in  the  United 

Atty.  Gen.  176.  States  and  paid  out  by  them  within  the 

The  provisions  of  the  sixth  section  United    States,    may    be    compromised 

of  the  act  of  March  3,  1865  (chapter  under  section  5d52,  ante,  by  the  Com- 

78),  imposing  on  national  banking  as-  missioner    of   Internal   Revenue,    with 

sodations,  state  banks,  or  state  bank^  the  advice  and  consent  of  the  Secre- 

ing  associations  a  tax  of  10  per  cent,  tary  of  the  Treasury.     (1897)   21  Op. 

upon  the  amount  of  notes  of  any  per-  Atty.  Gen.  658. 

8on,statebank,  or  state  banking  asso-  ^j,^,j    ^j^hout    dsfliilto    applleatioa, 

ciation,  used   for  circulation  and  paid  Hollister  v.  Zion's  Co-operative  Mer- 

out  by  them  apply  as  weU  to  the  notes  ^^^  j„gt.  (1884)  4  Sup.  Ct  263.  264, 

of  a  state  bank  or  bankmg  association  j^l  U.  S.  62,  28  L.  Ed.  352:  Bank  of 

"l^"*  TJ^  '*  w  ^?i^  T*  '^A^''  "^  Iron  Gate  v.  Brady  (1902)  22  Sup.  Cl 

others  f alUng  withrn  the  a^o^e  descrip-  529  184  U.  S.  665,  46  L.  Ed.  730 ;  Met- 

tion.      (1872)    14  Op.   Atty.  Gen.  88.  ^^ants'  Nat  Bank  v,  U.  S.  (1909)  29 

Penalty  for  nonpayment  of  tax^The  Sup.  Ct  593,  596,  214  U.  S.  33.  53  U 

penalty   incurred   under    this   and   the  Ed.  899;    U.  S.  v.  pominid  (1897)  78 

following  sections  20  and  21  of  the  act  Fed.  334,  336,  24  C.  C.  A.  116;    U.  S. 

of  February  8,  1875    (18  Stat  311),  v.  White  (C.  C.  1884)  19  Fed.  723,  724; 

for  nonpayment  of  taxes  due   on  the  U.  S.  v.  Lamson  (C»  C.  1908)  165  Fed. 

clrcuUting   notes   issued   by   banks   in  80;  In  re  AJdrich  (D.  C.  1883)  16  Fed. 

Canada  for  circulation  in  Canada,  but  369,  372. 
which  have  passed  over  the  line  and 

§  6291.  (Act  Feb.  8,  1875,  c.  36,  §  21.)     Banks'  returns;    pay- 
ment of  tax ;  penalties. 

The  amount  of  such  circulating  notes,  and  of  the  tax  due  there- 
on, shall  be  returned,  and  the  tax  paid  at  the  same  time,  and  in 
thei  same  manner,  and  with  like  penalties  for  failure  to  return 
and  pay  the  same,  as  provided  by  law  for  the  return  and  pay- 
ment of  taxes  on  deposits,  capital,  and  circulation,  imposed  by  the 
existing  provisions  of  internal  revenue  law.     (18  Stat.  311.) 

The  tiiHe  for  payment  of  taxes  was  prescribed  by  R.  S.  {  3409,  post,  S  6293. 

Monthly  returns  were  required  by  R.  S.  S  3414,  post,  |  6295. 

Insolvent  banks  were  not  to  be  required  to  pay  the  tax,  by  Act  March  1« 
1879,  c  125,  S  22,  post,  S  6299. 

§  6292.  (R.  S.  §  3408.)     Tax  on  circulation. 

There  shall  be  levied,  collected,  and  paid,  as  hereafter  provided : 

*♦♦♦♦♦♦« 

Third.  A  tax  of  one-twelfth  of  one  per  centum  each  month  upon 
the  average  amount  of  circulation  issued  by  any  bank,  association, 
corporation,  company,  or  person,  including  as  circulation  all  cer- 
tified checks  and  all  notes  and  other  obligations  calculated  or  in- 
tended to  circulate  or  to  be  used  as  money,  but  not  including  that 
in  the  vault  of  the  bank,  or  redeemed  and  on  deposit  for  said 
bank ;  and  an  additional  tax  of  one-sixth  of  one  per  centum  each 
month  upon  the  average  amount  of  such  circulation,  issued  as 
aforesaid,  beyond  the  amount  of  ninety  per  centum  of  the  capital 
of  any  such  bank,  association,  corporation,  company,  or  person. 

In  the  case  of  banks  with  branches,  the  tax  herein  provided  shall 
be  assessed  upon  the  circulation  of  each  branch  severally,  and  the 
amount  of  capital  of  each  branch  shall  be  considered  to  be  the 
amount  allotted  to  it. 

Act  June  30,  1864,  c  173,  |  110,  13  Stat.  277.  Act  July  13.  1866,  c 
184,  §  9,  14  Stat.  137.    Act  June  6,  1872,  c  315,  f  37,  17  Stat  256. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  three  subsec- 
tions. The  first  imposed  a  tax  on  deposits,  the  second  on  capital,  and  the 
third  is  set  forth  here.  The  subsections  were  followed  by  a  provision  ex- 
empting savings  banks  from  the  tax  on  deposits.  This  provision  was  amended 
by  Act  March  1,  1879,  c.  125,  §  22,  20  Stat.  351.  The  taxes  imposed  by  the 
first  and  second  subsections  were  repealed  by  Act  March  3,  1883,  c  121,  |  1, 
22  Stat.  488.  The  provision  aj0  to  savings  banks,  as  amended,  was  also 
superseded  by  said  section. 

Taxation  of  national  banks  was  provided  for  by  R.  S.  ||  5214-^219,  post, 
if  9779-9784. 

National  banking  associations  having  circulating  notes  secured  otherwise 
than  by  bonds  of  the  United  States  were  required  to  pay  a  tax  on  such 
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notes  by  Act  May  30,  1908,  c.  229,  i  9,  as  amended  by  the  Federal  Reserve 
Act  of  Dec.  23,  1913,  c  6,  S  27,  post,  |  9743. 

The  special  taxes  imposed  on  bankers  by  the  War  Revenue  Act  of  June 
13,  1898,  c.  448,  8  2,  30  Stat.  448,  and  the  amendment  thereto  by  Act  March 
2,  1901,  c.  806,  f  2,  31  Stat.  938,  were  abrogated  by  the  repeal  of  that  section 
by  Act  April  12,  1902,  c.  500,  §  2,  32  Stat.  96.  These  taxes  were  revived  by 
Act  Oct  22,  1914,  c.  331,  §  3,  38  Stat.  750,  but  this  act  was  repealed  by 
Act  Sept.  8,  1916,  c  463,  |  410,  set  forth  ante,  §  59801.  See,  also,  |  5980a, 
ante,  and  note  thereunder. 

The  Secretary  of  the  Treasury  was  authorized  to  adjust  and  remit  certain 
taxes  and  penalties  claimed  to  be  due  from  mining  and  other  corporations  by 
Act  March  3,  1875,  c.  167,  18  Stat  507. 

Notes  of  Deolsioiui 


See  notes  under  |  6288,  ante. 

Purpose  of  tax.— The  purpose  of  the 
tax  on  the  state  banks  was  revenue, 
coupled  with  the  policy  of  ultimately 
compelling  the  retirement  of  state  bank 
notes.  Merchants'  National  Bank  of 
Baltimore  v.  U.  S.  (1906)  42  Ct  CL  6. 

DIreot  tax^Act  July  13, 1866,  c.  184, 
I  9,  did  not  lay  a  direct  tax.  Veazie 
Bank  v.  Fenno  (1869)  8  Wall.  533,  540, 
19  L.  Bd.  482. 

Tax  on  avoraflo  amount  ef  circulation 
in  generals— The  tax  upon  the  average 
amount  of  circulation  **issued"  applies 
both  to  the  making  of  notes  and  the 
putting  of  them  in  circulation.  Deposit 
Sav.  Ass'n  v.  Mayer  (C.  C.  1876)  Fed. 
Gas.  No.  8,818. 

Certificate  of  Indebtedness  as  clrou- 
iatlond— Certificates  of  indebtedness  is- 
sued by  a  railroad  company,  not  calcu- 
lated or  intended  to  circulate  or  be  used 
as  money,  are  not  taxable  as  "circu- 
lation," under  this  section.  U.  S.  ▼. 
Wilson  (1883)  2  Sup.  Ct  85, 106  U.  S. 
620,  27  L.  Ed.  310. 

Clieck  markod  <<good"  as  certlfi«|l 
clieck^A  check  marked  "good"  is  a 
certified  check,  and  a  stamp,  such  as  is 
required  for  the  acceptance  of  a  draft, 
is  not  required  on  such  certification, 
as  certified  checks  are  taxed  specifical- 
ly in  another  way.  Merchants'  Nat 
Bank  v.  State  Nat  Bank  (1870)  10 
WsU.  604,  648,  19  L.  Ed.  1008. 

Circulation    of    branch    banks.— The 

meaning  and  intent  of  the  whole  of 
this  section,  providing  for  a  tax  upon 
the  circulation  of  branch  banks  several- 
ly, was  to  assume  that  the  active  mon- 
eys employed  by  an  incorporated  bank 
were  represented  by  its  capital,  and 
that  the  capital  of  a  branch  bank  was 
the  amount  which  was  allotted  to  it,  or 
which  it  was  permitted  to  use;  and  the 
branch,  for  the  purpose  of  this  tax  on 
capital,  was  deemed  a  separate  entity. 
U.  S.  ▼.  Bank  of  Montreal  (C.  C.  1884) 
21  Fed.  236. 

Tax  on  capital  and  deposits  under  this 
section  as  originally  enacted  In  the  Re- 
vised Statutes^— See,  also,  notes  under 
{  6288,  ante. 

The  term  "capital,"  within  the  in- 
ternal revenue  act  as  amended  by  Act 
July  13,  1866,  imposing  a  tax  of  one 
twenty-fourth  of  1  per  centum  on  the 
capitid  of  banks,  does  not  include  mon- 


ey borrowed  temporarily  in  the  course 
of  business,  but  only  the  property  or 
funds  of  the  banker  set  apart  from  oth- 
er uses.  BaUey  v.  Clark  (1846)  88  U. 
S.  (21  WaU.)  284,  22  L.  Ed.  651,  affirm- 
ing  Clark  v.  Bailey  (C.  C.  1874)  Fed. 
Cas.  No.  2,814. 

The  term  "capital"  embraces  only 
the  fixed  capital  employed  in  the  busi- 
ness of  banking,  as  distinguished  from 
deposits  and  temporary  loans  made  in 
the  regular  course  of  business.  Bailey 
V.  Clark  (1874)  21  Wall.  284,  286,  22 
L.  Ed.  651. 

Savings  banks  held  to  be  "engaged  in 
the  business  of  banking"  within  the 
meaning  of  the  first  clause  of  section 
110  of  the  Revenue  Act  of  June  30, 
1864,  which  enacted  that  "there  shall 
be  levied,  collected  and  paid  a  duty  of 
1/2 «  of  1  per  cent  each  month  upon 
the  average  amount  of  the  deposits  of 
money  •  •  •  with  any  person,  bank, 
association,  corporation  or  company  en- 
gaged in  the  business  of  banking." 
Bank  for  Savings  v.  The  Collector 
(1865)  70  U.  S.  (3  Wall.)  495,  510,  18 
L.  Bd.  207. 

On  the  repeal  of  the  proviso  to  sec- 
tion 110  of  the  Revenue  Act  of  June 
30,  1864,  which  declared  that  it  should 
not  apply  "to  any  savings  bank  hav- 
ing no  capital  stock,  and  whose  busi- 
ness is  confined  to  receiving  deposits 
and  loaning  the  same  on  interest  for 
the  benefit  of  the  depositors  only,  and 
which  do  no  other  business  of  bank- 
ing," such  savings  bank  became  subject 
to  the  duty  imposed  by  the  principal 
enactment    Id. 

Moneys  received  by  such  banks  from 
depositors  become  "deposits"  within  the 
meaning  of  the  act  as  soon  as  they  are 
received,  and  ss  such  are  immediately 
subject  to  taxation.    Id. 

An  agreement  between  a  savings  bank 
and  a  depositor  that  money  deposited 
shall  be  reimbursed  only  out  of  the 
first  disposable  funds  that  shall  come 
into  the  hands  of  the  bank  after  de- 
mand, being  a  regulation  adopted  only 
for  an  emergency,  and  not  one  that  es- 
sentially impairs  the  just  claim  of  the 
depositor,  did  not  relieve  the  bank  from 
taxation  on  the  deposit  Oulton  v.  Sav- 
ings Inst  (1872)  84  U.  S.  (17  WalL) 
109,  21  L.  Ed.  618. 

Savings  banks  having  a  capital  stock, 
or  doing  other  business  than  receiving 
deposits  to  be  lent  or  invested  for  the 
sole  benefit  of  the  person  making  them, 
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are  not  within  the  proviso  to  A<!t 
June  30,  1864,  §  110,  as  amended  by 
Act  July  13,  1866,  excepting  from  tax- 
ation on  deposits  savings  banks  having 
no  capital  stock  and  doing  no  other 
business  than  that  specified.    Id. 

Under  Act  June  30,  1864,  f  110,  as 
amended  by  Act  July  13,  1866,  taxing 
deposits  in  banks  which  are  subject  to 
payment  by  check  or  draft,  or  repre- 
sented by  certificate  of  deposit  or  oth- 
erwise, an  entry  niade  in  a  depositor's 
pass  book  of  a  deposit  or  payment  is 
•*a  certificate  of  deposit,"  or  "check  or 
draft,"  within  the  section.     Id. 

An  entry  made  in  a  depositor's  pass- 
book of  a  deposit  or  payment  is  a  cer- 
tificate of  deposit,  or  check,  or  draft, 
within  the  statute.    Id. 

Savings  banks  were  not  exempt  from 
taxation  where  they  had  capital  stock, 
or  where  they  did  any  other  business 
than  receiving  deposits  to  be  loaned  or 
invested  for  the  benefit  of  depositors, 
and  an  agreement  between  a  savings 
bank  and  a  depositor  that  money  de- 
posited should  be  reimbursed  only  out 
of  the  first  disposable  funds  coming 
into  the  hands  of  the  bank  after  de- 
mand did  not  change  the  case.  Oulton 
V.  German  Sav.  &  L.  Soc.  (1872)  17 
Wall.  109,  119,  21  L.  Ed.  618. 

Capital  of  a  state  bank  invested 
abroad  and  in  foreign  countries  held 
taxable  under  this  section  as  enacted 
in  the  Revised  Statutes.  Nevada  Bank 
V.  Sedgwick  (1881)  104  U.  S.  111.  26 
L.  Ed.  703. 

R.  S.  §  3408,  which  provided  that  "the 
deposits  in  savings  banks  shall  be  ex- 
empt from  tax  *  *  *  on  all  de- 
posits not  exceeding  $2,000  made  in 
the  name  of  any  one  person,"  exempted 
$2,000  of  those  deposits  in  the  name  of 
any  one  person  which  exceed  $2,000. 
German  Sav.  Bank  v.  Archbold  (1881) 
104  U.  S.  708,  26  L.  Ed.  901,  reversing 
(C.  C.  1878)  Fed.  Cas.  No.  5,364. 

The  exemption  of  savings  banks  in 
the  last  clause  of  this  section  as  en- 
acted in  the  Revised  Statutes,  did  not 
apply  only  to  such  deposits  as  amount- 
ed to  $2,000  or  under,  but  was  intend- 
ed to  exempt  all  deposits  to  the  ex- 
tent that  they  were  invested  in  United 
States  securities,  and  also  to  the  ex- 
tent of  $2,000.  German  Sav.  Bank  y. 
Archbold  (1881)  104  U.  S.  708,  709, 
710,  26  L.  Ed.  901. 

Act  March  1,  1875,  c.  125,  as  it  orig- 
inally stood,  meant  tlie  same  thing.    Id. 

Moneys  placed  in  a  bank  by  the  state 
treasurer  of  New  York,  pursuant  to  the 
contract  between  the  bank  and  the  com- 
missioners of  the  canal  fund,  and  also 
under  R.  S.  N.  Y.  pt.  1,  c.  8,  tit  4,  §| 
7-10,  to  be  disbursed  by  the  bank,  as 
agent  of  the  state,  in  discharge  of  the 
principal  and  interest  of  the  state  canal 
loan  and  the  loan  for  payment  of  boun- 
ties to  volunteers,  and  which  moneys 
were  held  by  the  bank  at  its  own  risk, 
mixed  with  its  general  funds,  and  were 
subject  to  be  recalled  by  the  state,  were 
"deposits,"  and  computable  as  such  in 
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determining  the  sum  subject  to  the  fed- 
eral tax  of  one  twenty-fourth  of  1  per 
cent,  a  month,  imposed  by  the  act  of 
June  80,  1864,  f  110  (R.  S.  f  3408),  on 
the  average  amount  of  bank  deposits 
subject  to  payment  by  check,  draft 
etc.  President  &  Directors  of  Manhat- 
tan Co.  y.  Blake  (1893)  13  Sup.  Gt 
640,  644,  148  U.  S.  412,  37  L.  Ed.  504. 

Moneys  placed  in  a  bank  by  the  state 
treasurer,  under  R.  S.  N.  Y.  pt  1,  c  8, 
tit.  4,  §§  7-10,  to  be  disbursed  by  the 
bank  as  agent  of  the  state,  in  discharge 
of  the  principal  and  interest  of  the 
state  canal  loan,  was  not  held  by  the 
bank  merely  as  agent  of  the  state,  so 
as  to  render  the  tax  a  tax  on  the  rev- 
enue of  the  state  in  the  hands  of  its 
disbursing  agent,  or  a  tax  directly  on 
the  revenues  of  the  state.    Id. 

The  deposit  of  the  money  by  the  state 
did  not  create  a  vested  right  in  the 
creditors  to  whom  it  was  to  be  paid,  so 
as  to  make  the  bank  a  mere  trustee 
for  them;  nor,  on  the  other  hand,  was 
the  money  held  by  the  bank  merely  as 
agent  of  the  state,  so  as  to  render  the 
tax  a  tax  on  the  revenues  of  the  state 
in  the  hands  of  its  disbursing  agent  or 
a  tax  directly  upon  the  revenues  of  the 
state.    Id. 

Act  June  30,  1864,  i  110,  did  not  au- 
thorize a  tax  of  1/24  of  1  per  cent  on 
money  borrowed  by  a  banking  firm. 
Clark  V.  BaUey  (0.  O.  1874)  Fed.  Cas. 
No.  2,814. 

A  tax  of  1/24  of  1  per  cent  each 
month  on  deposits  subject  to  check  was 
collectible  under  Act  June  30,  1864,  f 
110,  even  though  interest  was  allowed 
on  such  deposits.     Id. 

Though  a  deposit  in  a  savings  bank 
exceed  $2,000,  that  amount  thereof  was 
exempt  R.  S.  §  3408.  German  Sav. 
Bank  v.  Archbold  (O.  C.  1878)  Fed. 
Cas.  No.  5,364. 

The  tax  on  deposits  imposed  by  R  S. 
t  3408,  as  originally  enacted,  was  a  tax 
on  the  bank,  and  not  on  the  depositor, 
and  was  not  subject  to  the  objection 
that  it  was  not  a  uniform  tax.    Id. 

In  an  action  by  the  United  States  to 
recover  a  tax  of  one  twenty-fourth  of  1 
per  centum  each  month  upon  the  capital 
stock  of  a  bank,  under  section  3408, 
subsec.  2,  of  the  Revised  Statutes  as 
originally  enacted,  the  assessment  list 
made  by  the  .commissioner  of  internal 
revenue,  and  not  appealed  from,  is  not 
conclusive  evidence,  but  the  defendant 
may  show  that  the  assessment  was  ex- 
cessive or  illegal.  U.  S.  ▼.  Bank  of 
America  (0.  C.  1883)  15  Fed.  730. 

R.  S.  §  3408,  provided  that  state 
banks  should  pay  a  tax  of  one  twenty- 
fourth  of  one  per  cent  per  month  on 
the  average  deposits  of  money  subject 
to  payment  by  check  or  drafts,  or  repre- 
sented by  certificates  of  deposit  or  oth- 
erwise, whether  payable  on  demand  or 
at  some  future  day.  Plaintiff,  as  such 
bank,  received  for  deposit  checks  and 
drafts  on  other  city  banks,  which  were 
sent  by  it  to  another  bank  to  be  put 
through  the  clearing  house,  necessitat- 
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ing  the  keeping  of  a  large  balance  in 
such  other  bank  to  meet  any  balances 
that  might  be  due  from  plaintiff  to  such 
bank  on  account  of  those  clearances. 
Held,  that  the  checks  and  drafts  upon 
other  city  banks  constituted  a  part  of 
plaintiffs  deposits  subject  to  payment 
on  check  or  draft,  and  should  be  in- 
cluded in  determining  the  average  daily 
deposits  for  the  purpose  of  taxation. 
Bank  of  the  Metropolis  v.  Weber  (G. 
C.  1889)  41  Fed.  413. 

Under  that  provision  every  banking 
association,  company,  or  corporation  is 
taxable  for  the  fixed  amount  of  its 
capital,  and  every  private  banker  for 
the  entire  capital  employed  by  him  in 
the  banking  business,  less  only'  the 
average  amount  invested  by  them  re- 
spectively in  United  States  bonds. 
(1877)  15  Op.  Atty.  Gen.  218. 

The  terms  "capital"  and  "capital  em- 
ployed," as  used  in  paragraph  second 
of  section  3408,  R.  S.,  included  such 
portion  of  the  capital  of  any  bank,  as- 
sociation, company,  corporation,  or  per- 
son mentioned  therein  as  was  invested 
in  a  banking  house.     Id. 

The  Eagle  &  Phcenix  Manufacturing 
Company,  a  Georgia  corporation,  with 
a  large  capital  invested  in  mills,  ma- 
chinery, etc.,  by  authority  of  an  act  of 
the  Georgia  legislature  passed  in  1878 
established  a  savings  bank  in  connec- 
tion with  its  manufacturing  business, 
pledging  the  entire  capital  stock  and 
property  of  the  company  for  the  pay- 
ment of  depositors  and  the  holders  of 
certificates  of  deposits  issued  thereby. 
By  the  same  act  the  company  was  au- 
thorized to  issue  certificates  of  deposit 
"to  an  amount  equal  to  the  amount  ac- 
tually deposited,  in  sums  of  five,  two, 
and  one  dollars,  which  may  be  payable 
to  the  holder  of  the  sai&e,  and  may  be 
circulated  by  delivery  as  currency," 
which  were  issued  and  employed  as  cur- 
rency in  the  business  of  the  company: 
Held,  that  the  company  was  subject  to 
the  tax  imposed  by  the  second  para- 
graph of  section  3408,  R.  S.,  of  "one 
twenty-fourth  of  one  per  centum  each 
month"  upon  its  whole  capital  stock. 
(1877)  15  Op.  Atty.  Gen.  371. 

Where  certain  savings  banks,  without 


capital  stock,  received  daily  deposits 
from  others  than  their  regular  deposi- 
tors, imder  agreement  that  no  interest 
should  be  allowed  thereon,  but  that 
they  might  be  checked  out  without  pre- 
vious notice,  and  that  the  checks  should 
be  paid  by  drafts  on  Boston  when  so  re- 
quired, to  meet  which  drafts  a  fund 
was  kept  on  deposit  in  a  Boston  bank, 
upon  which  interest  was  allowed  the 
savings  banks  at  the  rate  of  4  per 
cent,  per  annum,  held,  that  these  sav- 
ings banks  are  not  entitled  to  exemp- 
tion from  taxation  on  said  deposits  un- 
der section  9,  c.  184,  Act  July  13,  1866 
(nor  under  section  3408,  R.  S.). 
(1878)  15  Op.  Atty.  Gen.  452. 

By  operation  of  the  repeal  provision 
In  the  act  of  March  3,  1883  (22  Stat. 
488,  526),  the  taxes  on  capital  and  de- 
posits of  banks,  bankers,  and  national 
banking  associations,  imposed  by  the 
internal  revenue  law  in  force  at  the 
time  of  the  passage  of  that  act,  are  not 
assessable  and  collectible  on  the  capital 
and  deposits  of  banks  and  bankers  for 
the  interval  between  December  1,  1882, 
and  March  8,  1883,  nor  on  the  capital 
and  deposits  of  national  banking  asso- 
ciations for  the  interval  between  Janu- 
ary 1  and  March  8,  1888.  (1883)  17 
Op.  Atty.  Gen.  539. 

The  words  "any  right  accruing,"  etc., 
used  in  section  13  of  the  said  act,  do  not 
include  such  taxes  accruing  at  the  date 
of  the  repeal,  there  being,  as  to  them, 
no  right  in  esse.  It  is  the  accruing 
right,  not  the  accruing  tax,  that  is  sav- 
ed.    Id. 

The  provisions  of  section  13,  R.  S., 
section  14,  ante,  saving  "any  penalty, 
forfeiture,  or  liability  incurred"  under 
the  statute  repealed,  do  not  extend  to 
the  taxes  referred  to;  since,  as  to  them, 
there  are  no  "liabilities  incurred"  at  the 
date  of  the  act  of  March  3,  1883.     Id. 

Cited    without    definite    application, 

Hollister  v.  Zion's  Co-operative  Mer- 
cantUe  Inst.  (1884)  4  Sup.  Ct  263,  264, 
111  U.  S.  62,  28  L.  Ed.  352;  Richmond 
V.  Blake  (1890)  10  Sup.  Ct.  204,  205, 
206,  132  U.  S.  592,  33  L.  Ed.  481;  In 
re  Aldrich  (D.  C.  1883)  16  Fed.  369, 
372. 


§  6293.  (R.  S.  §  3409.)     Taxes,  when  payable. 

The  taxes  provided  in  the  preceding  section  shall  be  paid  semi- 
annually, on  the  first  day  of  January  and  the  first  day  of  July ;  but 
the  same  shaH  be  calculated  at  the  rate  per  month  as  prescribed  by 
said  section,  so  that  the  tax  for  six  months  shall  not  be  less  than 
the  aggregate  would  be  if  such  taxes  were  collected  monthly. 

Act  June  30,  1864,  c.  173,  |  110,  13  Stat  277.  Act  July  13.  1866,  c.  184, 
§  9,  14  Stat.  146.    Act  June  6,  1872,  c.  315,  §  37,  17  Stat.  256. 

The  tax  on  bank  circulation  imposed  by  Act  Feb.  8,  X875,  c.  36,  |§  19,  20, 
ante,  H  ^^89,  6290,  was  required  to  be  paid  at  the  time  and  In  the  man- 
ner provided  by  law  by  section  21  of  said  act,  also  set  forth  ante,  |  6291. 

Hotea  of  Deciaioiui 

See  notes  under  §  6288,  ante. 

(R.  S.  §  3410.    Superseded.) 
This  section  provided  that  the  capital  of  a  State  bank  ceasing  to  exist,  or 
being  converted  into  a  national  bank,  should  be  assumed  to  be  the  capital  as  it 
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existed  Immediately  before  sudi  bank  ceased  to  exist  or  was  so  oonyerted.  It 
was  superseded  by  the  repeal  of  the  taxes  on  capital  and  deposita  of  banks 
by  Act  March  8,  1883,  c  121,  §  1,  22  Stat  488. 

§  6294.  (R.  S.  §  3411.)     Circulation,  when  exempted  from  tax. 

Whenever  the  outstanding  circulation  of  any  bank,  association, 
corporation,  company,  or  person  is  reduced  to  an  amount  not  ex- 
ceeding five  per  centum  of  the  chartered  or  declared  capital  existing 
at  the  time  the  same  was  issued,  said  circulation  shall  be  free  from 
taxation;  and  whenever  any  bank  which  has  ceased  to  issue  notes 
for  circulation  deposits  in  the  Treasury  of  the  United  States,  in  law- 
ful money,  the  amount  of  its  outstanding  circulation,  to  be  redeemed 
at  par,  under  such  regulations  as  the  Secretary  of  the  Treasury  shall 
prescribe,  it  shall  be  exempt  from  any  tax  upon  such  circulation. 

Act  March  3,  1865,  c.  78,  §  14,  13  Stat  486.    Act  July  18,  1866,  c  184,  § 
9  bis,  14  Stat  146. 

Notes  of  Deotsiona 

See  liotes  under  f  6288,  ante,  and  §§  from  which  its  proyisions  were  drawn, 

6297  and  6299,  post  in  order  to  give  national  banks  repre- 

Banks  to  which  statute  a|iplles.-/rhi0  aenting  state  banks  the  benefit  of  the 

section  relates  to  state,  and  not  to  na->  presumption  of  loss  or  inability  to  retire 

tional  banks.    Merchants'  Nat  Bank  r.  the  circulation  of  the  state  bank  when 

U.  S.  (1909)  29  Sup.  Gt  698,  596,  214  96  per  cent  thereof  had  been  actually 

U.  S.  83.  63  L.  Bd.  899.  retired.    Merchants'  Nat  Bank  t.  U.  a 

Operation  and  affect  ef  oxemption^  <1«>9)  29  Sup.  Ct  693,  694,  214  U.  a 
A  national  bank  whose  outstanding  cir-  ^»  53  L.  Ed.  899,  aflhming  judgment 
culating  notes  amount  to  less  tiian  6  (1906)  42  Ct  CJL  6. 
per  cent  of  its  capital  is  not  exempted  ^^  exemption  from  taxation  of  6  per 
from  the  payment  of  the  half-yearly  cent,  of  the  outstanding  circulation  of 
duty  imposed  by  section  9779,  post,  up-  cuiy  bank,  association,  corporation,  com- 
on  the  average  amount  of  its  notes  in  pany,  or  person,  provided  by  this  sec- 
circulation,  by  the  provision  of  this  tion  does  not  relate  to  the  tax  upon 
section  that  the  outstanding  circula-  notes  paid  out  which  the  sixth  section 
tion  of  any  bank,  association,  corpora-  of  the  act  of  1865  (B.  a  §  3412)  Impos- 
tion,  company,  or  person  shall  be  free  es,  but  exclusively  to  the  tax  upon  cir- 
from  taxation  when  reduced  to  an  culation  imposed  by  the  one  hundred 
amount  not  exceeding  6  per  cent  of  its  and  tenth  section  of  the  act  of  June  30, 
capital,  although  the  latter  section  is  1864  (chapter  173),  as  amended  by  see- 
by  section  6298,  post,  expressly  made  tion  9  of  the  said  act  of  1866  (section 
applicable  to  national  banking  associa-  6292,  ante) ;  and  it  relieves,  to  the  ex- 
tions,  since  it  was  so  made  applicable,  tent  mentioned,  from  the  latter  tax 
as  clearly  appears  from  the  legislaHon  only.     (1872)  14  Op.  Atty.  (Sen.  98. 

(R.  S.  §§  3412,  3413.     Superseded.) 
B.  S.  §  3412,  required  banks  to  pay  a  tax  on  the  amount  of  notes  of  a 
person  or  State  bank  or  State  banking  association  used  for  circulation  and 
paid  out  by  them. 

B.  S.  f  3413,  required  banks  to  pay  a  tax  on  the  amount  of  notes  of  munic- 
ipal corporations  paid  out  by  them. 

Both  these  sections  were  superseded  by  Act  Feb.  8^  1875,  c  86,  |  20,  set 
forth  ante,  §  6290. 

Kotos  of  Deoisioiui 

See  notes  under  f  6290,  ante. 

§  6295.  (R.  S.  §  3414.).    Banks'  and  bankers'  monthly  returns. 

A  true  and  complete  return  of  the  monthly  amount  of  circulation, 
[of  deposits,  and  of  capital,]  as  aforesaid,  and  of  the  monthly  amount 
of  notes  of  persons,  town,  city,  or  municipal  corporation,  State 
banks,  or  State  banking  associations  paid  out  as  aforesaid  for  the 
previous  six  months,  shall  be  made  and  rendered  in  duplicate  on  the 
first  day  of  December  and  the  first  day  of  June,  by  each  of  such 
banks,  associations,  corporations,  companies,  or  persons,  with  a 
declaration  annexed  thereto,  under  the  oath  of  such  person,  or  of 
the  president  or  cashier  of  such  bank,  association,  corporation,  or 
company,  in  such  form  and  manner  as  may  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  that  the  same  contains  a  true  and 
faithful  statement  of  the  amounts  subject  to  tax,  as  aforesaid;  and 
one  copy  shall  be  transmitted  to  the  collector  of  the  district  in  which 
(7276) 
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any  such  bank,  association,  corporation,  or  company  is  situated,  or 
in  which  such  person  has  his  place  of  business,  and  one  copy  to 
the  Commissioner  of  Internal  Revenue. 

Act  June  30,  1864,  c  173,  i  110,  13  Stat  278.  Act  July  ISi,  1866,  c.  184, 
§  9  bis,  14  Stat.  147.  Act  March  26,  1867,  c.  8,  §  2,  15  Stat  6.  Act  June  6, 
1872,  c.  316,  §  37,  17  Stat  256.    Act  Dec.  24,  1872,  c.  13,  §  6,  17  Stat  403. 

The  words  of  this  section  "of  deposits,  and  of  capital,*'  inclosed  in  brackets, 
were  superseded  by  the  repeal  of  taxes  on  deposits  and  capital  by  Act  March 
8, 1883,  c  121,  f  1,  22  Stat  488. 

The  taxes  on  circulation  of  banks  other  than  national  banks,  and  on  banks 
using  as  circulation  or  paying  out  the  notes  of  State  banks  and  municipal 
corporations,  were  fixed  by  Act  Feb.  8,  1875,  c  36,  ff  19,  20,  ante,  |§  6289, 
6290.  Banks  were  required  to  make  the  returns  of  such  circulation,  as  pre- 
scribed by  this  section,  by  section  21  of  said  act,  also  set  forth  ante,  §  6291. 

Notes  of  Deeisioiis 

See  notes  under  i  6288,  ante.  29  Sup.  Gt  693,  596,  214  U.  S.  33,  53 

Cited    without    definite    applloatlon,     L.  Ed.  899. 
Merchants'  Nat  Bank  t.  U.  &  (1909) 

§  6296.  (R.  S.  §  3415.)  In  default  of  return,  Commissioner  to 
estimate,  etc. 
In  default  of  the  returns  provided  in  the  preceding  section,  the 
amount  of  circulation,  [deposit,  capital,]  and  notes  of  persons,  town, 
city,  and  municipal  corporations,  State  banks,  and  State  banking 
associations  paid  out,  as  aforesaid,  shall  be  estimated  by  the  Com- 
missioner of  Internal  Revenue,  upon  the  best  information  he  can 
obtain.  And  for  any  refusal  or  neglect  to  make  return  and  payment, 
any  such  bank,  association,  corporation,  company,  or  person  so  in 
default  shall  pay  a  penalty  of  two  hundred  dollars,  besides  the  addi- 
tional penalty  and  forfeitures  provided  in  other  cases. 

Act  Jane  30,  1864,  c.  173,  §  110,  13  Stat  278.  Act  July  13,  1866,  c  184, 
I  9  bis,  14  Stat  147.    Act  Dec.  24,  1872,  c.  13,  §  2,  17  Stat  402. 

The  words  of  this  section,  "deposit,  capital,"  inclosed  in  brackets,  were  su- 
perseded by  the  repeal  of  taxes  on  deposits  and  capital  by  Act  Mardi  8,  1883, 
c.  121,  i  1,  22  SUt  488. 
See  notes  to  preceding  section. 

Notes  of  Decisloiui 

See  notes  under  §  6288,  ante.  29  Sup.  Ot  593,  696,  214  U.  S.  33,  53 

Cited    without    definite    applloatlon,     L.  Ed.  899. 
Merchants'  Nat  Bank  t.  U.  S.  (1909) 

§  6297.  (R.  S.  §  3416.)  State  banks  converted  into  national 
banks;  returns,  how  made. 
Whenever  any  State  bank  or  banking  association  has  been  con- 
verted into  a  national  banking  association,  and  such  national  bank- 
ing association  has  assumed  the  liabilities  of  such  State  bank  or 
banking  association,  including  the  redemption  of  its  bills,  by  any 
agreement  or  understanding  whatever  with  the  representatives  of 
such  State  bank  or  banking  association,  such  national  banking  asso- 
ciation shall  be  held  to  make  the  required  return  and  payment  on 
the  circulation  outstanding,  so  long  as  such  circulation  shall  exceed 
five  per  centum  of  the  capital  before  such  conversion  of  such  State 
bank  or  banking  association. 

Act  March  3,  1865,  c.  78,  |  14,  13  Stat  486.  Act  July  13,  1866,  c  184, 
§  9  bis,  14  Stat.  146. 

Notes  of  Deoisioiui 
See  notes  under  §  6288,  ante.  and   payment  on  the  outstanding  cir- 

Statute  at  reiteration  of  previous  see-  f^^^^o^  of  a  state  bank  which  was  sub- 
tlen.-This  section  was  plainly  not  $<^t  *<>  tt**?H^i^.^"J'^*?^.  ^S^ 
enacted  to  reiterate  what  was  express-  ^.^^T^^  |  <^^  f  ^^'^  ^^^^ 
ly  or  impUedly  embodied  in  section  ^"^'  ^14  U.  S.  33,  53  L.  Ed.  899. 
6294,  ante,  though  construed  to  relate  Cited  without  definite  application, 
to  state  banks  only,  but  was  to  declare  Merchants'  National  Bank  of  Baltimore 
the  obligation  of  a  national  bank  in  y.  U.  S.  (1906)  42  Ct  Gl.  6. 
a  stated  contingency,  to  make  return 
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§  6298.  (R.  S.  §  3417,  as  aniiended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Provisions  for  bank  tax  and  returns  not  to  apply  to  nationd 
banks. 
The  provisions  of  this  chapter,  relating  to  the  tax  on  the  [de- 
posits, capital,  and]  circulation  of  banks,  and  to  their  returns,  ex- 
cept as  contained  in  sections  thirty-four  hundred  and  ten,  thirty- 
four  hundred  and  eleven,  thirty-four  hundred  and  twelve,  thirty- 
four  hundred  and  thirteen,  and  thirty-four  hundred  and  sixteen, 
and  such  parts  of  sections  thirty-four  hundred  and  fourteen,  and 
thirty-four  hundred  and  fifteen  as  relate  to  the  tax  of  ten  per 
centum  on  certain  notes,  shall  not  apply  to  associations  which  are 
taxed  under  and  by  virtue  of  Title  **  National  Banks/* 

Act  June  30,  1864,  c.  173,  f  110,  13  Stat  278.  Act  July  13,  1866,  c  184, 
§  9  bis,  14  Stat.  146.    Act  Feb.  18,  UB75,  c.  80,  18  Stat  319. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting, 
among  the  sections  mentioned,  the  words  **thirty-four  hundred  and  thirteen,^ 
as  set  forth  here,  by  Act  Feb.  18,  1875,  c.  80,  f  1,  cited  above. 

The  words  of  this  section,  "deposits,  capital  and,''  inclosed  in  brackets, 
were  superseded  by  the  abolition  of  taxes  on  deposits  and  capital  by  Act 
March  3,  1883,  c.  121,  §  1,  22  Stat  488. 

Insolvent  national  banks  were  exempted  from  tax  by  Act  March  1,  1879, 
c.  125,  S  22,  set  forth  post,  |  6299. 

R.  S.  §  3410,  mentioned  in  this  section,  was  superseded  by  the  abolition 
of  the  tax  on  capital  by  Act  March  3,  1833,  c  121,  S  1,  22  Stat  488.  R.  S. 
§§  3412,  3413,  also  mentioned  in  this  section,  were  superseded  by  Act  Feb. 
8,  1875,  c.  36,  i  20,  ante,  §  6290.  R.  S.  §§  3411,  3414,  3415,  3416,  also 
mentioned  in  this  section,  are  set  forth  ante,  §§  6294-6297. 

Notes  of  Deoisions 

See  notes  under  §  6288,  ante.  the  latter  section  is  by  this  section  ex- 
Effect  as  to  section  6294-.A  national  P''®??^  °**<^«.  applicable  to  national 
bank  whose  outstanding  circulating  ^^^}^«  associations,  since  it  was  so 
notes  amount  to  less  than  5  per  cent  fade  apphcable,  as  clearly  appears 
of  its  capital  is  not  exempted  from  th<$  ^^^."^  *^^  legislation  from  which  its  pro- 
payment  of  the  half-yearly  duty  impos-  ^«^o°8  ^^^-^  drawn,  in  order  to  give 
ed  by  section  9779,  post,  upon  The  aver-  2f  ^f  ^^  ^?'^^"  representing  state  banks 

„.^  „ *  ^*  a..        *     UF""  v"^  «»cx  ^^^  benefit  of  the  presumption  of  loss 

age  amount  of  its  notes  in  circulation,  ^^  inability  to  retire  the  circulation  of 

by  the  provision  of  section  6294,  ante,  ^^^  ^^^^  ^ank  when  95  per  cent  there- 

that  the  outstanding  circulation  of  any  of   had    been  actually   retired.     Judg- 

bank,  association,  corporation,  company,  ment    (1906)    42   Ct    CI.   6,   affirmed, 

or  person  shall  be  free  from  taxation  Merchants'  Nat  Bank  v.  U.  S.  (1909) 

when  reduced  to  an  amount  not  exceed-  29  Sup.  Ct  698,  594,  214  U.  S.  33,  53 

ing  5  per  cent  of  its  capital,  although  L.  Ed.  899. 

§  6299.  (Act  March  1,  1879,  c.  125,  §  22.)     Insolvent  bank  exempt 
from  tax. 

Whenever  and  after  any  bank  has  ceased  to  do  business  by  rea- 
son of  insolvency  or  bankruptcy,  no  tax  shall  be  assessed  or  col- 
lected, or  paid  into  the  Treasury  of  the  United  States,  on  ac- 
count of  such  bank,  which  shall  diminish  the  assets  thereof  neces- 
sary for  the  full  payment  of  all  its  depositors;  and  such  tax  shall 
be  abated  from  such  national  banks  as  are  found  by  the  Comptroller 
of  the  Currency  to  be  insolvent ;  and  the  Commissioner  of  Internal 
Revenue,  when  the  facts  shall  so  appear  to  him,  is  authorized  to 
remit  so  much  of  said  tax  against  insolvent  State  and  savings  banks 
as  shall  be  found  to  affect  the  claims  of  their  depositors.  (20  Stat 
351.) 

This  was  part  of  section  22  of  an  Act  to  amend  the  laws  rdating  to  internal 
revenue,  cited  above. 

Further  provisions  of  this  section,  omitted  here,  related  to  the  collection  of 
the  tax  on  deposits  of  savings  banks.  They  were  superseded  by  the  abolition 
of  the  tax  by  Act  March  8,  1883,  c  121,  §  1,  22  Stat  488. 

Notes  of  Deolsioiui 

See  note  under  §  0292,  ante.  section  6294,  ante,  to  apply  to  national 

Operation    and   effeot   of  statuto   in      banks  in  the  broad  sense,  but  was  ex- 
generals— This  section  does  not  cause      pressly   made   applicable   in   order  to 
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give  to  national  banks  as  representing 
state  banks  the  benefit  of  the  pre- 
sumption of  loss,  or  inability  to  retire 
the  circulation  of  the  state  bank,  when 
such  circulation  had  been  reduced  by 
95  per  centum  of  the  volume  thereof. 
Merchants'  Nat  Bank  v.  U.  S.  (1909) 
29  Sup.  Ot  593,  597,  214  U.  S.  83,  63 
L.  Ed.  899. 

It  is  clearly  the  intention  of  this 
section  to  relieye  the  customers  of  an 
insolvent  national  bank  from  the  rela- 
tion of  taxpayers,  but  not  to  relieve 
the    owners    of    fJie    institution    from 


their  liabilities.  Jackson  v.  U.  S. 
(1885)  20  Ct  CI.  298. 

Taxes  to  which  statute  appliesd— This 
section  applies  to  taxes  assessed  before 
the  passage  of  the  act,  but  not  paid 
when  the  act  took  elEect  Johnston  v. 
U.  S.  (1881)  17  Ot  CL  157. 

This  statute  was  passed  to  relieve 
depositors  from  contributing  to  the 
payment  of  taxes  (Assessed,  not  upon 
them,  but  upon  the  assets  of  the  pro- 
prietors as  a  corporation.  It  abates 
the  tax  when  the  proprietors  have  no 
such  assets  which  can  be  reached  from 
which  to  pay  the  same.    Id. 


Decisions  undsb  Wab  Rbvenub  Act  of  June  13,  1898,  o.  448. 


.  War  revenue  act  of  I898d— Where  a 
fund  accumulated  by  a  bank  was  carried 
on  its  books  under  the  head  of  **profit 
and  loss"  for  a  period  of  years,  and 
was  used  in  the  bank's  business  like  its 
other  capital,  such  fund,  though  not 
"surplus,"  should  be  regarded  as  an 
accretion  to  capital,  and  was  therefore 
subject  to  federal  taxation  under  Act 
June  13,  1898,  c.  448,  §  2,  30  Stat  448, 
providing  that  bankers  using  or  em- 
ploying a  capital  not  exceeding  certain 
amounts  shall  pay  certain  federal  taxes, 
and  that,  in  estimating  capital,  surplus 
shall  be  included.  Leather  Manufac- 
turers* Nat.  Bank  v.  Treat  (1904)  128 
Fed.  262,  62  O.  C.  A.  644,  affirming 
judgment  (O.  0.  1902)  116  Fed.  774, 
and  writ  of  certiorari  denied  (1905)  25 
Sup.  Ot  802,  198  U.  S.  584,  49  L.  Bd. 
1173. 

The  capital  and  surplus  of  a  trust 
company  permanently  Invested  in  stocks 
and  bonds,  the  bank  business  bein?  done 
entirely  on  deposits,  is  not  subject  to 
the  tax  upon  capital  and  surplus  used 
in  banking  imposed  by  War  Revenue  Act 
June  13,  1898,  c.  448,  §  2,  subd.  1,  30 
Stat  448.  Treat  v.  Farmers*  Loan  & 
Trust  Co.  (1911)  185  Fed.  760,  108  C. 
C.  A.  98,  affirming  judgments  Central 
Trust  Co.  of  New  York  v.  Treat  (C.  0. 
1909)  171  Fed.  301,  and  Farmers'  Loan 
&  Trust  Co.  V.  Same  (C.  O.  1909)  171 
Fed.  302. 

Surplus  earnings  of  a  bank  held  not 
liable  to  a  license  tax  thereon  as  capital 
under  Act  June  30,  1864,  §  79.  Me- 
chanics' &  Farmers*  Bank  v.  Townsend 
(C.  C.  1866)  Fed.  Cas.  No.  9,381. 

A  loan  and  trust  company  which  is- 
sues certificates  of  deposit,  and  makes 
loans  on  stocks,  bonds,  and  other  se- 
curity, is  subject  to  the  payment  of  the 
license  fee  imposed  by  Act  1864,  §  79, 
cl.  1.  U.  S.  V.  Farmers*  Loan  &  Trust 
Co.  (O.  O.  1866)  Fed.  Cas.  No.  15,070. 

As  the  Bank  of  Montreal  can  have  no 
corporate  existence  in  the  United 
States,  but  only  transacts  business  by 
comity,  an  agency  established  by  it 
here  must,  for  the  purpose  of  the  rev- 
enue laws,  be  considered  the  same  as  a 
private  person  engaged  in  the  banking 
business,  and  pay  the  tax  upon  the 
amount  of  money  employed  in  its  busi- 


ness, without  regard  to  whether  it  is, 
technically,  capital  or  not  U.  S.  v. 
Bank  of  Montreal  (C.  C.  1884)  21  Fed. 
236. 

War  Revenue  Act  June  13,  1898,  c. 
448,  I  2,  30  Stat  448,  provides  that 
bankers,  and  persons  and  firms  engaged 
in  various  other  similar  occupations, 
employing  a  capital  not  exceeding  $25,- 
000,  shall  pay  a  certain  tax,  and  a  cer- 
tain additional  amount  for  every  $1,000 
of  capital  above  $25,000,  and  that  in 
estimating  capital  surplus  shall  be  in- 
cluded. Held  that,  inasmuch  as  the  act 
does  not  refer  exclusively  to  national 
banks,  the  word  "surplus**  as  used  in 
the  act  will  not  be  restricted,  in  assess- 
ing a  national  bank,  to  the  meaning  giv- 
en it  in  previous  national  bank  legisla- 
tion, as  covering  only  so  much  of  the 
surplus  profits  as  the  board  of  directors 
have  set  apart  for  a  reserve  capital,  but 
includes  the  entire  surplus  of  assets 
over  liabilities.  Leather  Manufactur- 
er^ Nat  Bank  v.  Treat  (C.  C.  1902) 
116  Fed.  774,  judgment  affirmed  (1904) 
128  Fed.  262,  62  C.  C.  A.  644,  and  writ 
of  certiorari  denied  (1905)  25  Sup.  Ot 
802.  198  U.  S.  584,  49  L.  Ed.  1173. 

War  Revenue  Act  June  13,  1898,  c. 
448,  f  2,  30  Stat.  448,  provided  that 
bankers  using  a  capital  not  exceeding 
$25,000  should  pay  a  tax  of  $50  and  $2 
additional  for  every  $1,000  in  excess  of 
$25,000,  and  that,  in  estimating,  the 
capital  surplus  should  be  included.  The 
section  also  declares  that  every  person, 
firm,  etc,  having  a  place  where  credits 
are  opened  by  the  deposit  or  collection 
of  money  or  currency,  subject  to  ,be 
paid  or  remitted  on  draft,  check,  or  or- 
der, or  where  money  is  advanced  or 
loaned  on  stocks,  bonds,  bullion,  bills  of 
exchange,  or  promissory  notes,  or  where 
stocks,  bonds,  bullion,  bills  of  exchange, 
or  promissory  notes  are  received  for 
discount  or  sale,  shall  be  a  "banker" 
within  the  act.  Held,  that  it  was  only 
the  capital  surplus  used  in  the  banking 
business  that  was  subject  to  tax,  and 
hence  the  undivided  profits  of  a  trust 
company,  invested  in  bonds  and  stocks, 
were  not  subject  to  taxation,  though  the 
corporation  was  engaged  in  some  of  the 
activities  of  a  bank,  and  the  profits  so 
invested  were  available  to  make  good 
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losses  in  th«  corporation's  enterprises 
and  to  increase  its  credit.  Central 
Trust  Co.  of  New  York  v.  Treat  (C.  C. 
1909)  171  Fed.  301,  Farmers*  Loan  & 
Trust  Co.  V.  Same  (C.  C.  1909)  171 
Fed.  302,  decrees  affirmed  Treat  y. 
Farmers*  Loan  &  Trust  Co.  (1911)  185 
Fed.  760,  108  0.  O.  A.  98. 

Profit  is  the  gain  made  upon  any  busi- 
ness or  investment  when  both  the  re- 
ceipts and  payments  are  taken  into  ac- 
count.    (1899)  22  Op.  Atty.  Gen.  820. 

The  undivided  profits  of  a  bank  are 
not  surplus,  and  cannot  be  estimated 
undet*  the  war  revenue  act  of  1898  (30 
Slat  448)  as  a  part  of  the  bank  surplus. 
Id. 

The  capital  of  a  bank  and  other  funds 
belonging  to  it  which,  by  law  or  the  ac- 
tion of  the  bank  authorities,  assume 
the  character  of  capital,  and  which  the 
bank  uses  in  carrying  on  its  business, 
is  what  the  law  has  in  view  as  the  sub- 
ject of  taxation.     Id. 

The  term  "surplus,"  as  applied  to 
banks,  includes  not  only  the  amount 
set  apart  as  a  minimum  surplus,  under 
the  national  banking  act,  but  also  such 
amount  as  has  been  set  apart  by  a  vote 
of  the  directors  or  other  authorised  ac- 
tion of  the  bank  to  strengthen  the  capi- 
tal, and  is  thus  held  out  to  the  public 
as  a  part  of  its  banking  capital    Id. 

State  banks  are  taxable  upon  the 
amount  of  their  capital,  together    with 


such  additional  surplus  or  funds  be- 
longing to  them  as  may  be  set  apart 
either  by  law  or  by  the  action  of  the 
bank  authorities  and  used  in  carrying 
on  the  general  business  of  the  bank. 
Id. 

The  tax  referred  to  in  section  2  of  the 
act  (30  Stat  448)  should  be  computed 
on  the  basis  of  the  capital  and  surplus 
for  the  fiscal  year  preceding  the  time 
at  which  the  assessment  is  made.    Id. 

The  "undivided  profits*'  or  "profit  and 
loss"  accounts  of  banking  institutions 
are  not  taxable  as  surplus  under  sec- 
2  of  the  war  revenue  act  of  June  13, 
1898  (30  Stat  448).  (1900)  23  Op. 
Atty.  Gen.  341. 

In  enacting  this  law  Congress  meant 
to  tax  only  the  capital  of  a  bank  in  ito 
strict  technical  sense  under  the  banking 
laws,  and  in  taxing  surplus  it  meant  the 
fund  formally  set  apart  by  the  author- 
ized officers  of  the  bank  as  surplus,  and 
not  the  undivided  profits  of  the  insti- 
tution.   Id. 

The  Secretai7  of  the  Treasury  has 
authority  under  section  10131,  post,  to 
remit  the  penalty  imposed  under  section 
6899,  ante,  on  a  national  bank  for  its 
failure  to  make  a  timely  return  of  its 
liability  for  thfe  special  tax  levied  un- 
der section  2  of  the  war  revenue  act 
of  June  13, 1898  (30  Stat  448).  (1901) 
23  Op.  Atty.  Gen.  89& 


CHAPTER  EIGHT  A 

Special  Excise  Tax  on  Corporations 

§§  6300-6309.    (Repealed  and  superseded.) 

The  above  sections  of  the  compilation  of  1913  were  inserted  here  as  ad- 
ditional to  the  chapters  of  this  Title  in  the  Revised  Statutes.  They  included 
provisions  of  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  f  38,  36 
Stat  112,  imposing  a  special  excise  tax  on  corporations,  and  subsequent  acts 
amendatory  thereof  relating  to  such  tax,  which  provisions  were  continued 
in  force  for  a  limited  time  by  the  Underwood  Tariff  Act  of  Oct  8,  1913, 
c.  16,  I  IV,  S.  Said  section  38,  the  amendatory  act  of  March  4,  1913,  c. 
142,  §  1,  37  Stat.  759,  relating  to  inspection  of  returns,  and  Act  March  3, 
1913,  c  120,  relating  to  refund  of  additional  tax  imposed  for  n^lect  to  file 
returns,  are  now  wholly  superseded  by  Act  Sept.  8,  1916,  c  463,  titie  I, 
part  II,  set  forth  post,  fS  6336j-6336x,  imposing  an  income  tax  on  cor- 
porations, and  by  section  407  of  the  latter  act,  imposing  a  special  tax  <m 
corporations,  set  forth  ante,  |  5980a. 

Notes  of  Decisions 


Deeisions  affectting  §  630O 

L    Constitutionality  In  general. 

3.  Exemption  as  Invalidating  tax. 

8.    Measuring  excise  by  net  Income  from 
all  sources  as  Invalidating  tax. 

4.  Construction   and  operation  of  statute 

In  general. 

6.  ''Income  received"  and  "net  Income." 

5.  Carrying  on  or  doing  business. 

7.  OrgaDl2atlon  tor  profit. 

8.  Corporations  acting  as  agents  of  state. 

9.  Insolvent  corporations. 
10.    EfTect  of  dissolution. 

U.    Receivers  as  liable  to  tax. 

12.  Real  estate  trusts. 

13.  Street  railroad  companies. 

14.  Railroad      company       to      Philllpplne 

Islands. 
16.    Mining  corporations. 


16.  Foreign    steamship   companies. 

17.  Savings  banks. 

18.  Building  and  loan  associations. 

19.  Partnership  associations. 
90.  Recovery  of  tax  paid. 
81.  Former  laws. 

88.  War  revenue  act  of  1898. 

I.  Constitutionality      in      general.— 

Property  is  not  taken  without  due  pro* 
cess  of  law  by  this  statute.  Flint  v. 
Stone  Tracy  Co.  (1911)  31  Sup.  Ct 
342,  220  U.  S.  107,  55  L.  £d.  389, 
Ann.  Oas.  1912B,  1312. 

Inequality  of  application,  owing  \o 
diiferent  local  conditions,  does  not  in- 
validate the  excise  imposed  by  this 
statute.     Id. 

The  possibility  that  the  righU  of  the 
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■everal  states  to  create  corporations 
may  practically  be  destroyed  by  the 
exercise  of  the  power  assumed  by  Con- 
gress in  this  statute  furnishes  no 
ground  for  judicial  interference  with 
the  tax.    Id. 

The  measurement  by  the  net  cor- 
porate income  from  all  sources  of  the 
excise  imposed  by  this  statute  is  not 
so  arbitrary  and  baseless  as  to  fall  out- 
side of  the  authority  of  the  taxing 
power.    Id. 

The  substitution  in  the  Senate  of  a 
tax  on  corporations  in  lieu  of  the  plan 
of  inheritance  taxation  contained  in  a 
general  bill  for  the  collection  of  reve- 
nue as  it  came  from  the  House  of 
Representatives  where  the  bill  originat- 
ed was  not  violative  of  the  constitution- 
al provision  that  all  bills  for  the  rais- 
ing of  revenue  shall  originate  in  the 
House  of  Representatives,  but  the  Sen- 
ate may  propose  or  concur  with  amend- 
ments, as  on  other  bills.    Id. 

The  tax  measured  by  net  annual  in- 
come imposed  by  this  statute,  upon  the 
carrying  on  or  doing  of  business  in  a 
corporate  or  quasi  corporate  capacity, 
being  an  excise,  and  not  a  direct,  tax, 
is  not  invalid  because  not  apportioned 
among  the  several  states  according  to 
population.    Id. 

There  is  such  a  substantial  difference 
between  the  carrying  on  of  business  by 
corporations  and  the  same  business 
when  conducted  by  a  private  firm  or 
individual  as  would  justify— even  were 
the  principles  of  the  fourteenth  amend- 
ment applicable— the  excise  imposed  by 
this  statute  upon  the  carrying  on  or 
the  doing  of  business  in  a  corporate 
or  quasi  corporate  capacity.    Id. 

Treating  the  proceeds  of  ore  mined 
by  a  corporation  upon  its  own  premises 
as  "income"  within  the  meaning  of  the 
statute  does  not  make  such  excise  the 
equivalent  of  a  direct  tax  upon  the 
property,  and  therefore  invalid,  be- 
cause not  apportioned  to  population,  as 
prescribed  by  the  federal  Constitution. 
Stratton's  Independence  v.  Howbert 
(1913)  34  Sup.  Ct  136,  231  U.  S.  390, 
58  L.  Ed.  285. 

Construing  the  statute  as  preventing 
a  realty  corporation  from  deductifkg 
from  gross  income  interest  paid  on 
mortgage  in  excess  of  its  capital  stock 
held  not  unconstitutional  as  an  arbi- 
trary and  unreasonable  classification. 
Anderson  v.  Forty-Two  Broadway  Co. 
(1915)  36  Sup.  Ct  17. 

Tax  imposed  on  corporations,  by  this 
and  the  following  sections  held  valid  as 
an  excise  on  the  privilege  of  doing 
business.  Blalock  v.  Qeorgia  Ry.  & 
Electric  Co.  (C.  C.  A.  1916)  228  Fed. 
296. 

2.  Exemption   as   Invalidating  tax.— 

Taxing  a  business  when  carried  on  by  a 
corporation,  and  exempting  a  similar 
business  when  carried  on  by  a  partner* 
ship  or  by  a  private  individual  as  is 
done  by  this  statute,  imposing  an  ex- 
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dae  upon  the  carrying  on  or  the  doing 
of  business  in  a  corporate  or  quasi 
corporate  capacity,  does  not  invalidate 
the  tax,  since  the  only  limitation  upon 
the  power  of  Congress  is  uniformity  in 
laying  the  tax,  and  this  is  a  geographi- 
cal uniformity,  which  does  not  require 
the  equal  application  of  the  tax  to  all 
persons  or  corporations  who  may  come 
within  its  operation.  Flint  v.  Stone 
Tracy  Co.  (1911)  31  Sup.  Ct  342,  220 
U.  S.  107,  55  L.  Ed.  389,  Ann.  Gas. 
1912B,  1312. 

Exempting  corporations  whose  net 
annual  incomes  are  under  $5,000  from 
the  excise  imposed  by  this  act  upon  the 
doing  or  the  carrying  on  of  business  in 
a  corporate  or  quasi  corporate  capaci- 
ty, does  not  invalidate  the  tax.    Id. 

Labor,  agricultural,  and  horticultural 
organizations,  fraternal  and  benevolent 
societies,  and  organizations  for  religi- 
ous, charitable  or  educational  purposes, 
could  be  excepted  from  the  operation 
of  the  excise  imposed  by  this  act  with- 
out invalidating  the  tax.    Id. 

3.  Measuring  exoise  by  net  Income 
from  all  sources  as  Invalidating  taXd— 

Measuring  the  excise  imposed  by  the 
statute  upon  the  cariTing  on  or  the  do- 
ing of  business  in  a  corporate  or  quasi 
corporate  capacity  by  the  entire  net  in- 
come from  all  sources  does  not  inval- 
idate the  tax,  although  a  part  of  such 
income  may  be  derived  from  property 
in  itself  not  taxable.  Flint  v.  Stone 
Tracy  Co.  (1911)  81  Sup.  Ct  342,  220 
U.  S.  107.  66  L.  Ed.  389,  Ann.  Cas. 
1912B,  1312. 

4.  Coo«tructlon  and  operation  of 
statute  in  gonerald— An  excise  upon  the 
carrying  on  or  the  doing  of  business  in 
a  corporate  or  quasi  corporate  capaci- 
ty is  what  was  imposed  by  this  section. 
Flint  V.  Stone  Tracy  Co.  (1911)  31 
Sup.  Ct  342,  220  U.  S.  107,  65  L.  Ed. 
389,  Ann.  Cas.  1912B,  1312. 

This  section  imposes  a  tax  and  must 
be  strictly  construed,  and  cannot  be 
enlarged  by  construction  to  cover  mat- 
ters not  clearly  within  its  purport 
Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.  (1912)  198  Fed.  774,  117 
C.  C.  A.  566. 

The  tax  is  not  direct,  but  an  excise  on 
the  privilege  of  doing  business  in  a 
corporate  capacity.  Anderson  v.  Mor- 
ris &  E.  R.  Co.  (1914)  216  Fed.  83,  132 
C.  C.  A.  327. 

Where  a  railroad  corporation  leased 
its  property  and  franchises,  the  fact 
that  the  rent  was  paid  to  its  stockhold- 
ers and  bondholders  instead  of  to  the 
lessor  entity  could  not  prevent  the  rent 
being  subject  to  taxation  under  the 
statute,  if  otherwise  applicable.     Id. 

The  tax  is  not  a  tax  upon  income,  but 
an  excise  tax  upon  the  right  to  do 
business  as  a  corporation,  the  amount 
of  whicii  is  measured  by  income.  Na- 
tional Bank  of  Commerce  in  St  Louis 
T.  Allen  (1915)  223  Fed.  472,  139  C. 
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O.  A.  20,  affirming  judgment  (D.  O. 
1914)   211  Fed.  743. 

The  tax  imposed  by  this  provision  is 
imposed  on  the  exercise  of  the  priv- 
ilege of  doing  business  in  a  corporate 
capacity,  and  is  an  excise  tax.  U.  S. 
V.  General  Inspection  &  Loading  Co. 
(D.  C.  1911)   192  Fed.  223. 

The  Corporation  Tax  Act  is  within 
the  rule  that  a  statute  providing  for 
the  imposition  of  taxes  should  be  strict- 
ly construed.  Mutual  Benefit  life  Ins. 
Co.  V.  Herold  (D.  C.  1912)  198  Fed. 
199,  judgment  affirmed  Herold  v.  Mu- 
tual Benefit  Life  Ins.  Co.  (C.  C.  A. 
1912)  201  Fed.  91& 

The  statute  must  be  construed  as  im- 
posing an  excise  tax.  Philadelphia 
Traction  Co.  v.  McCoach  (D.  C.  1915) 
224  Fed.  800. 

The  tax  imposed  by  the  statute  is  not 
a  tax  upon  the  property  of  the  corpo- 
ration, but  is  specifically  "a  special  ex- 
cise tax  with  respect  to  the  carrying  on 
or  doing  business  by  such  corporation." 
It  is  in  the  nature  of  a  tax  imposed 
upon  the  privilege  of  carrying  on  the 
business.  (1910)  28  Op.  Atty.  Gen. 
13a 

5.  "Income  received"  and  "net  in- 
come."—See,  also,  notes  under  §  6301, 
post 

Amounts  collected  by  corporations 
from  lessees  of  mining  claims  held  not 
included  in  "income,"  within  the  mean- 
ing of  that  word  in  the  statute,  but  to 
be  parts  of  the  property  or  capital. 
Von  Baumbach  v.  Sargent  Land  Co. 
(1914)  219  Fed.  31,  134  C.  C.  A.  649, 
affirming  judgment  Sargent  Xand  Co. 
v.  Von  Baumbach  (D.  C.  1913)  207 
Fed.  423. 

The  word  "income"  is  used  in  con- 
tradistinction to  property  and  invested 
capitaL  It  is  not  synonymous  with  the 
word  "receipts,"  and  does  not  include 
receipts  from  the  conversion,  without 
profit,  of  the  corporate  property  into 
money.    Id. 

Apparent  increase  in  valuation  of  cor- 
poration's property  by  reason  of  new 
appraisement  held  not  taxable  as  in- 
come. Baldwin  Locomotive  Works  ▼. 
McCoach  (1915)  221  Fed.  69,  136  O. 
C.  A.  660,  affirming  judgment  (D.  C. 
1914)  215  Fed.  96T. 

Under  sections  6300-6302,  excise  tax 
on  corporation  doing  business  only  part 
of  year  held  to  be  computed  on  its  in- 
come for  the  full  year.  Blalock  v.  Geor- 
gia Ry.  &  Electric  Co.  (1916)  228  Fed. 
296,  142  C.  C.  A.  588. 

Net  income  of  a  corporation  subject 
to  excise  tax  under  the  statute  deter- 
mined. Jacobs  &  Davies  v.  Anderson 
(C.  C.  A.  1915)  228  Fed.  505. 

Dividends  paid  by  a  mutual  life  insur- 
ance  company,  representing  the  excess 
loading  of  premiums  over  the  cost  oi 
insurance  and  used  by  policy  holders  to 
reduce  subsequent  premiums,  held  not 
"income  ♦  ♦  ♦  received,"  and  not, 
therefore,  subject  to  taxation  under  the 
Corporation  Ta^  Law.    Mutual  Benefit 
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life  Ins.  Co.  ▼.  Herold  (D.  C.  1912) 
198  Fed.  199,  judgment  affirmed  Herold 
V.  Mutual  Benefit  life  Ins.  Co.  (C.  C. 
A.  1912)  201  Fed.  918. 

The  taxable  net  income  of  a  corpora- 
tion for  any  year  is  limited  to  such 
income,  less  allowable  deductions,  as 
was  actually  received  during  that  year, 
and  does  not  include  items  which  may 
have  been  earned,  or  have  become  due, 
but  have  not  been  collected.  Connecti- 
cut Mut  Life  Ins.  Co.  v.  Eaton  (D.  C. 

1914)  218  Fed.  206. 

Items  shown-  in  the  report  of  a'  Hfe 
insurance  company  as  assets,  but  un- 
collected, held  not  to  constitute  'in- 
come received  during  the  year,"  taxa- 
ble under  Corporation  Tax  Act,  |  38 
Id. 

A  net  increase  in  the  book  value  of 
securities  held  by  a  banking  corpora- 
tion, as  shovm  by  an  adjustment  en- 
tered on  its  books,  held  not  to  consti- 
tute "net  income"  for  the  year  when  the 
adjustment  was  made,  subject  to  excise 
tax.  Industrial  Trust  Co.  v.  Walsh  (D. 
C.  1915)  222  Fed.  437. 

In  computing  the  income  of  a  corpo- 
ration under  the  Corporation  Tax  Law, 
as  distinguished  from  capital  assets, 
neither  the  government  nor  the  corpo- 
ration is  bound  by  its  book  valuatione. 
Mitchell    Bros.    Co.    v.    Doyle    (D.    C. 

1915)  225  Fed.  437. 

6.  Carrying   on  or  doing  boslness^- 

Tbe  excise  imposed  by  this  statute  upon 
the  carrying  on  or  the  doing  of  business 
in  a  corporate  or  quasi  corporate  ca- 
pacity is  not  invalid  because  the  busi- 
ness taxed  is  done  in  pursuance  of  the 
authority  granted  by  a  state,  in  the  cre- 
ation of  private  corporations.  Flint  v. 
Stone  Tracy  Co.  (1911)  31  Sup.  Ct 
342,  220  U.  S.  107,  55  L.  Ed.  389,  Ann. 
Cas.  1912B,  1312. 

A  corporation  owning  and  leasing  tax- 
icabs  and  collecting  rents  therefrom  is 
engaged  in  business  within  the  meaning 
of  the  statute  imposing  an  excise  upon 
the  doing  or  carrying  on  of  business 
in  a  corporate  or  quasi  corporate  capac- 
ity.   Id. 

Corporations  organized  for  and  actu- 
ally engaged  in  such  activities  aar  leas- 
ing property,  collecting  rents,  manag- 
ing office  buildings,  making  investments 
of  profits,  or  leasing  ore  lands  and  col- 
lecting royalties,  managing  wharves, 
dividinjf  profits,  and  in  some  cases  in- 
vesting the  surplus,  are  engaged  in 
business  within  the  meaning  of  this 
statute.    Id. 

A  corporation  organized  for  the  pur- 
pose of  owning  and  renting  an  office 
building,  but  which  has  wholly  parted 
with  the  control  and  management  of  the 
property,  and  b^  the  terms  of  a  re- 
organization has  disqualified  itself  from 
any  activity  in  respect  to  it,  its  sole  au- 
thority being  to  hold  the  title  subject 
to  a  lease  for  130  years,  and  to  receive 
and  distribute  the  rentals  which  may 
accrue  under  the  terms  of  the  lease,  or 
the  proceeds  of  an^  sale  of  the  land, 
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if  it  shall  be  sold,  Is  not  doing  business 
within  the  meaning  of  the  statute. 
Zonne  y.  Minneapolis  Syndicate  (1911) 
31  Sup,  Ot  361,  220  U.  S.  187,  65  L. 
£d.  428. 

A  railroad  company  which,  under  leg- 
isladye  authority,  has  leased  its  entire 
railroad,  with  all  its  rights,  powers, 
privileges,  and  franchises  (except  the 
franchise  of  being  a  corporation),  for  a 
term  of  years,  at  an  annual  rental,  the 
lessees  agreeing  to  keep  the  road  in 
good  order  and  repair,  keep  it  in  pub- 
lic •use,  and  efficiently  operate  it  and 
return  it  to  the  lessor  company  at  the 
expiration  or  other  determination  of  the 
lease,  is  not,  with  respect  to  the  rail- 
road, ''engaged  in  business,"  within  the 
meaning  of  the  corporation  tax  law,  al- 
though it  retains  the  franchise  of  cor- 
porate existence,  maintains  its  organi- 
zation, and  holds  itself  ready  to  exercise 
its  franchise  of  eminent  domain  or  other 
resenred  powers  if  and  when  required 
by  the  lessee,  and  ready  to  resume  poer- 
session  of  the  property  at  the  expira- 
tion of  the  lease.  Mc(3oach  y.  MinehiU 
&  Schuylkill  Haven  R.  Co.  (1913)  33 
Sup.  Gt.  419,  228  U.  S.  296,  57  L.  Ed. 
842. 

The  mere  receipt  by  a  lessor  railway 
company  of  the  income  from  its  leased 
railway  property  (the  property  being 
used  in  business  by  the  lessee,  and  not 
by  the  lessor),  and  the  receipt  of  inter- 
est and  dividends  from  invested  funds, 
bank  balances,  and  the  like,  and  the 
payment  of  organization  and  adminis- 
tration expenses  incidental  to  the  re- 
ceipt of  such  moneys,  and  their  distri- 
bution among  the  stockholders,  do  not 
constitute  such  a  business  as  is  taxa- 
ble under  the  corporation  tax  law.    Id. 

A  railroad  which  has  leased  its  entire 
road  and  all  its  rights  and  privileges  for 
ft  term  of  years  at  an  annual  rental,  the 
lessees  operating  it  and  agreeing  to  re- 
turn it  at  the  expiration  of  the  lease, 
is  not  with  respect  to  the  railroad  "en- 
gaged in  business"  within  the  Corpora- 
tion Tax  Law,  though  it  retains  a  fran- 
chise of  corporate  existence,  and  is 
ready  to  resume  possession  at  the  ex- 
piration of  the  lease,  and  to  exercise 
its  franchise  of  eminent  domain  when 
required  by  the  lessee.     Id.  . 

The  receipt  by  a  lessor  railroad  of 
the  income  from  its  railroad  and  of 
interest  and  dividends  from  invested 
funds  and  payment  of  expenses  inci- 
dental of  the  receipt  of  such  moneys 
and  distribution  among  stockholders  do 
not  constitute  a  business  taxable  under 
this  statute.     Id. 

A  real  estate  corporation,  whose  busi- 
ness consists  in  the  collection  of  rent 
received  from  its  single  lessee,  is  not 
engaged  in  business,  within  the  statute. 
U.  S.  V.  Emery,  Bird,  Thayer  Realty 
Co.  (1915)  35  Sup.  Ct  499,  237  U.  S. 
28,  59  L.  Ed.  825,  affirming  judgment 
(D.  C.  1912)  Emery,  Bird,  Thayer 
Realty  Co.  v.  U.  S.,  198  Fed-  242. 

A  corporation  organized  solely  to  hold 
the  stock  of  an  operating  mining  com- 


pany, and  doing  no  business  except  to 
receive  dividends  on  such  stock  and  dis- 
tribute the  same  among  its  own  stock- 
holders, was  not  "doing  business,"  with- 
in the  statute,  and  was  therefore  not 
subject  to  the  tax.  U.  S.  v.  Nipissing 
Mines  Co.  (1913)  206  Fed.  431,  124 
C.  C.  A.  313,  modifying  judgment  (D. 
C.  1912)  202  Fed,  803. 

Where  a  railroad  corporation  leased 
its  property  and  franchises  for  the 
whole  term  of  its  charter,  the  lessee 
having  sole  control  of  its  property  and 
the  operation  of  its  road,  that  the  les- 
sor retained  its  corporate  existence, 
elected  directors  and  officers,  amended 
by-laws,  etc.,  did  not  show  that  it  was 
engaged  in  business  within  the  statute. 
Anderson  v.  Morris  &  E.  R.  Co.  (1914) 
216  Fed.  83,  132  C.  C.  A.  327. 

A  corporation,  limited  to  the  owner- 
ship of  certain  real  property  used  by 
its  stockholders  and  applying  to  rents, 
liens,  interest,  and  dividends,  held  not 
"doing  business,"  so  as  to  subject  it 
to  the  statute.  Maxwell  v.  Abrast  Real- 
ty Co.  (1914)  218  Fed.  457,  134  C.  O. 
A.  255,  dismissing  writ  of  error  Abrast 
Realty  Co.  v.  Maxwell  (D.  0.  1913)  206 
Fed.  333. 

Corporations  owning  property,  but 
merely  doing  act»  to  preserve  their 
property,  convert  it  into  money  and 
distribute  the  proceeds  to  stockholders, 
are  not  "doing  business,"  within  the 
statute.  Von  Baumbach  v.  Sargent 
Land  Co.  (1914)  219  Fed.  31,  134  C. 
C.  A.  649,  affirming  judgment  Sargent 
Land  Co.  y-  Von  Baumbach  (D.  C. 
1913)  207  Fed.  423. 

A  railroad  corporation,  having  leased 
all  of  its  property  to  an  operating  com- 
pany, held  not  "doing  business,"  with- 
in the  statute.  New  York  Cent.  &  H. 
R.  R.  Co.  v.  Gill  (1915)  219  Fed.  184, 
134  C.  O.  A.  558. 

Corporations  leasing  railroads  held 
not  doing  business,  within  the  statute. 
Lewellyn  v.  Pittsburgh,  B.  &  L.  E.  R. 
Co.  (1915)  .222  Fed.  177,  137  C.  C.  A. 
617. 

"Engaged  in  business,"  "carrying  on 
business,"  and  "doing  business,"  with- 
in the  statute,  defined.     Id. 

A  railroad  company,  owning  railroad 
property  which  was  leased  and  operated 
by  the  lessee,  held,  under  the  facts 
shown,  not  "engaged  in  business"  wMch 
rendered  it  subject  to  the  excise  tax. 
Miller  v.  Snake  River  Valley  R.  Co. 
(1915)  223  Fed.  946,  139  C.  C.  A.  426. 

Tests  for  determining  whether  a  cor- 
poration ic  "engaged  in  business,"  with- 
in the  meaning  of  the  statute,  consid- 
ered. Traction  Cos.  v.  Collectors  of 
Internal  Revenue  (1915)  223  Fed.  984, 
139  0.  C.  A.  360. 

Street  railroad  corporations,  which 
had  leased  their  property  for  the  term 
of  their  respective  franchises,  held  not 
"engaged  in  business,"  within  the  mean- 
ing of  the  statute.    Id. 

Corporation  held  liable  to  excise  tax 
by  carrying  on  business  for  any  part 
of  year  for  which  tax  is  imposed.    Bla- 
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lock  y.  Georgia  Ry.  ft  Electric  Ck>. 
(1915)  228  Fed.  296, 142  C.  O.  A.  688. 

Complainant  railroad  company,  haying 
leased  its  property  and  franchises  for 
999  years  in  1906,  was  not  "engaged  in 
business"  in  the  years  1909  and  1910, 
and  was  therefore  not  liable  for  the 
tax.  Mine  Hill  ft  S.  H.  R.  Go.  y.  Mc- 
Coach  (C.  C.  1912)  192  Fed.  670. 

A  corporation  to  be  subject  to  the  tax 
imposed  by  the  Corporation  Tax  Law 
must  be  organised  for  the  purpose  of 
doing  business,  and  must  be  actually 
engaged  in  business.  Emery,  Bird, 
Thayer  Realty   Co.   y.  U.  S.    (D.   O. 

1912)  198  Fed.  242. 

A  corporation  organized  for  the  sole 
purpose  of  holding  real  estate  and  rent- 
ing it  to  a  specified  tenant,  coUecting 
the  rents  and  distributing  tliem  among 
its  stockholders,  which  had  executed  a 
long  term  lease  and  surrendered  the 
management  and  control,  held  not  sub- 
ject to  the  tax.    Id. 

Where  property  owned  by  a  corpora- 
tion could  not  be  directly  taxed  if  own- 
ed by  an  indiyidual,  it  cannot  be  so  tax- 
ed solely  by  yirtue  of  its  corporate  own- 
ership.   Id. 

Taxes  on  real  estate  being  direct  tax- 
es, taxes  on  the  rents  or  income  there- 
of are  also  direct  taxes.    Id. 

A  corporation,  empowered  only  to 
own  and  operate  certain  real  estate 
rented  from  it  by  a  firm  operating  a  de- 
partment store  thereon,  held  not  doing 
business,  so  as  to  be  subject  to  the 
statute.  Abrast  Realty  Co.  y.  Maxwell 
(D.  C.  1913)  206  Fed.  333. 

Corporations  owning  mining  land 
which  they  leased  and  exercising  the 
right  under  the  leases  to  inspect  the 
work  and  which  also  sold  part  of  the 
real  estate,  sold  stumpage,  etc.,  held 
to  be  doing  business  so  as  to  be  sub- 
ject to  the  corporation  tax.  Sargent 
Land    Co.    y.    Von  Baumbach    (D.    C. 

1913)  207  Fed.  423. 

A  street  railroad  company,  haying 
leased  all  its  property  and  franchises 
to  another  company  for  a  long  term, 
and  thereafter  maintained  its  corporate 
existence  only  for  the  distribution  of 
rent,  held  no  longer  doing  business,  so 
as  to  be  subject  to  franchise  taxation, 
under  Act  Aug.  6,  1909,  f  38.  Wilkes- 
Barre  ft  W.V.  Traction  Co.  y.  Dayis 
(D.  C.  1914)  214  Fed.  511. 

Street  railway  company,  which  leased 
its  railway  and  did  no  business  there- 
after, except  to  maintain  its  corporate 
existence  and  collect  the  rental,  held 
not  subject  to  the  excise  tax.  Public 
Service  Ry.  Co.  y.  Herold  (D.  O.  1915) 
219  Fed.  301. 

A  street  railway  held  not  to  do  busi- 
ness, within  the  statute.  Philadelphia 
Traction  Co.  y.  McCoach  (D.  C.  1915) 
224  Fed.  800. 

An  iron  company,  which  leased  all  its 
property  for  a  long  term  of  years,  and 
which  quit  carrying  on  business  and  had 
no  other  income  than  the  rental,  held 
not  "doing  business/'  within  the  stat- 
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ate.  Cambria  Steel  Co.  y.  McCoach  (D. 
C.  1915)  225  Fed.  278. 

Foreign  corporation,  whldi  sold  tim- 
ber and  factory,  retainiug  title  until 
payment  as  security,  held  not  "doing, 
business"  in  any  state,  within  the  stat- 
ute, though  retaining  an  attorney  to 
look  after  its  interests  and  an  agent 
for  seryice  of  process.  Bryant  ft  May 
y.  Scott  (D.  C.  1914)  226  Fed.  875. 

A  corporation  held  engaged  in  busi- 
ness, and  so  subject  to  excise  tax, 
where,  after  leasing  all  its  property,  it 
exercises  its  corporate  powers  to  .in- 
crease its  estate,  as  by  issuance  and 
sale  of  bonds.  Public  Seryice  Electric 
Co.  y.  Herold  (D.  (X  1915)  227  Fed. 
486. 

A  corporation  affirmatiyely  exerting 
its  power  for  acquisition  of  additional 
franchise  rights,  after  leasing  all  its 
property,  is  doing  business,  and  so 
subject  to  excise  tax.  Public  Seryice 
Ry.  Co.  y.  Herold  (D.  C.  1915)  227 
Fed.  490. 

Though  a  corporation  has  leased  all 
its  property,  including  its  electric  pow- 
er plant,  it  is  doing  business,  and  so 
subject  to  the  excise  tax;  one  of  the 
express  purposes  of  its  organization 
being  to  lease  such  plants.  Public 
Seryice  Electric  Co.  y.  Herold  (D.  C. 
1915)  227  Fed.  491. 

A  corporation  which,  after  leasing  its 
business,  exercises  its  reseryed  power 
to  extend  such  business  at  the  lessee's 
request,  is  doing  business,  so  as  to  be 
subject  to  the  excise  tax.  Public  Sery- 
ice Ry.  Co.  y.  Moffett  (D.  C.  1915) 
227  Fed.  494. 

A  gas  company,  which  had  leased  its 
property,  held  not  doing  business,  and 
so  not  liable  for  corporation  taxes. 
Public  Seryice  Gas  Co.  y.  Herold  (D. 
C.  1915)  227  Fed.  496. 

A  corporation  held  not  liable  for  cor- 
poration-tax because  not  "doing  busi- 
ness." Public  Seryice  Ry.  Co.  y.  Her- 
old (D.  C.  1915)  227  Fed.  500. 

A  gas  company,  which  had  leased  its 
plant  for  a  term  of  years,  the  business 
being  carried  on  by  its  lessee,  held  not 
"carrying  on  or  doing  business,"  with- 
in the  meaning  of  federal  Corporation 
Tax  Law.  Waterbury  Gaslight  Co.  y. 
Walsh  (D.  C.  1915)  228  Fed.  54. 

Acts  of  corporation,  which  had  leas- 
ed its  railroads,  mines,  and  other  prop- 
erty, held  not  such  a  doing  of  business 
as  subjected  it  to  the  corporate  excise 
tax.  State  Line  ft  S.  R  Co.  y.  Dayis 
(D.  C.  1915)  228  Fed.  246. 

7.  Organization  for  profits-Corpora- 
tions organised  to  acquire  title  to  an 
estate  for  the  purpose  of  liquidating  it 
and  diyiding  the  proceeds  among  the 
owners  held  organized  for  profit  within 
the  corporation  tax  law.  Sargent 
Land  Co.  y.  Von  Baumbach  (D.  C 
1913)  207  Fed.  423. 

8.  Corporations  aeting  at  agonts  of 

state.-— Corporations  acting  as  trustees, 
guardians,  etc,  i^der  the  authority  of 
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th«  laws  or  courts  of  a  state,  are  not 
the  agents  of  the  state  goyemment  in 
such  a  sense  as  to  he  exempt  from  the 
imposition,  nn^er  this  statute,  of  an 
excise  measured  by  net  income  upon 
the  doing  or  the  carrying  on  of  busi- 
ness in  a  corporate  or  quasi  corporate 
capacity.  Flint  v.  Stone  Tracy  Co. 
(1911)  81  Sup.  Gt  342,  220  U.  S.  107, 
56  L.  Bd.  888,  Ann.  Gas.  1912B,  1812. 

9.  insolvent  oorporatlons^— The  fed- 
eral excise  tax  imposed  on  the  net  in- 
come of  corporations  by  this  statute 
was  not  intended  to  indnde  insolvent 
corporations  with  no  net  income  whose 
properties  are  being  administered  by  a 
court.  Pennsylvania  Steel  Go.  v.  New 
York  Gity  Ry.  Go.  (G.  G.  1910)  176 
Fed.  471. 

10.  Effect  of  dissolution.— A  corpo- 
ration which  has  continued  in  business 
through  a  calendar  year  cannot  evade 
liability  for  the  special  excise  tax  im- 
posed by  Act  Aug.  5,  1909,  §  88,  by 
dissolving  before  the  time  when  it  is 
required  to  make  a  return  of  said  busi- 
ness to  the  collector  of  internal  reve- 
nue and  the  assessment  of  the  tax.  U. 
S.  V.  General  Inspection  &  Loading 
Go.  (D.  G.  1911)  192  ^ed.  223. 

Gorporations  engaged  in  business 
after  the  approval  of  Gorporation  Tax 
Law,  but  dissolved  prior  to  December 
81,  1909,  are  liable  to  the  tax.  (1910) 
28  Op.  Atty.  Gen.  241. 

Assets  of  a  corporation  are  subject 
to  a  lien'  for  the  payment  of  taxes, 
provided  the  corporation  has  not  been 
dissolved  and  all  its  assets  distributed 
prior  to  the  time  the  list  of  assess- 
ments came  into  the  hands  of  the  col- 
lector.    Id. 

Where  the  corporation  is  dissolved 
before  the  taxes  become  due,  and  no 
lien  attaches  to  the  assets  of  a  corpo- 
ration, as  in  the  case  first  above  refer- 
red to,  the  tax  imposed  may  be  col- 
lected by  the  government  by  pursuing 
the  assets  into  the  hands  of  the  stock- 
holders, in  the  same  manner  as  any 
other  creditor  might  obtain  satisfac- 
tion of  his  debt    Id. 

11.  Receivers  as  liable  to  tax^— The 
income  derived  from  the  management 
of  street  railway  lines  by  receivers  au- 
thorized and  required  by  the  order  for 
their  appointment  to  manage  and  op- 
erate such  railways,  and  to  discharge 
their  public  duties  subject  to  the  su- 
pervision of  the  court,  is  not  subject 
to  the  excise  tax  imposed  by  the  stat- 
ute upon  the  doing  or  carrying  on  of 
business  in  a  corporate  capacity.  U. 
S.  V.  Whitridge  (1913)  34  Bup.  Gt.  24, 
231  U.  S.  144,  58  L.  Ed.  159,  affirm- 
ing decree  Pennsylvania  Steel  Go.  v. 
New  York  Gity  Ry.  Go.  (1912)  198 
Fed.  774,  117  G.  G.  A.  556. 

Receivers  of  corporations,  adminis- 
tering their  property  for  the  benefit  of 
creditors,  held  not  liable  to  the  cor- 
poration tax.  Pennsylvania  Steel  Go.  v. 
Naw  York  Gity  Ry.  Go.  (1912)  198  Fed. 


774,  117  G.  O.  A.  556,  affirming  order 
(D.  G.  1912)  198  Fed.  286. 

12.  Real  estate  trusts^— Real  estate 
trusts  created  by  deed  for  the  pur- 
chasing, improving,  holding,  or  selling 
lands  and  buildings  for  the  benefit  of 
the  shareholders,  which  do  not  derive 
any  benefit  from,  and  are  not  organ- 
ized under,  any  statute  of  the  state, 
and  which,  by  their  terms,  end  with 
lives  in  being  and  twenty  years  there- 
after, are  not  subject  to  the  exdse  im- 
posed by  the  statute,  upon  the  doing 
of  business  by  corporations,  joint-stock 
companies,  or  associations  "now  or 
hereafter  organized  under  the  laws  of 
the  United  States  or  of  any  state  or 
territory."  Eliot  v.  Freeman  (1911) 
81  Sup.  Gt  860,  220  U.  S.  178,  55  L. 
Ed.  424. 

Gompanies  known  as  the  Snow  Asso- 
ciates, the  Department  Store  Trust, 
the  Real  Estate  Trust,  etc,  organized 
under  and  by  an  agreement  and  decla- 
ration of  trust  for  the  purpose  of  im-' 
proving  and  holding  real  estate,  the  ti- 
tie  to  which  is  vested  exclusively  in 
trustees  who  are  removable  by  vote 
of  the  stockholders,  and  the  stock  be- 
ing transferable,  which  companies  pos- 
sess aU  of  the  essential  elements  of  a 
common-law  joint-stock  company,  are 
"joint-stock  companies  or  associations 
organized  for  profit  and  having  a  cap- 
ital stock  represented  by  shares,"  or- 
ganized under  the  laws  of  a  state, 
within  the  intent  of  the  statute,  and 
are  amenable  to  the  tax  imposed 
thereby.  (1910)  28  Op.  Atty.  Qen. 
234. 

13.  Street  railroad  com panlesd— Pub- 
lic service  corporations,  such  as  street 
railway  companies  created  under  state 
laws,  may  constitutionally  be  subjected 
to  the  excise  tax  imposed  by  this  stat- 
ute. Flint  V.  Stone  Tracy  Go.  (1911) 
31  Sup.  Gt  342,  220  U.  S.  107,  55  L. 
Ed.  389,  Ann.  Gas.  1912B,  1312. 

14.  Railroad  oompany  In  Philippine 
islands^— The  BCanila  Railroad  Gom- 
pany,  a  corporation  organised  under 
the  laws  of  New  Jersey,  and  doing 
business  wholly  within  tiie  Philippine 
Islands,  and  operat^ig  under  a  conces- 
sionary contract  granted  by  the  Philip- 
pine Legislature,  is  liable  to  the  fed- 
eral excise  tax  on  corporations.  (1911) 
29  Op.  Atty.  Gen.  164. 

The  fact  that  the  company  is  aided 
in  its  business  by  the  Philippine  govern- 
ment cannot  of  itself  exempt  it  from 
the  burdens  of  taxation  imposed  by  the 
government  of  the  United  States.    Id. 

15.  Mining  oorporation^^-The  pro- 
ceeds of  ore  mined  by  a  corporation 
from  its  own  premises  are  "income" 
within  the  meaning  of  Act  Aug.  5, 
1909,  §  38,  imposing  an  excise  tax 
measured  by  net  annual  income  upon 
the  carrying  on  or  the  doing  of  busi- 
ness in  a  corporate  or  quasi  corporate 
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capacity.  Stratton's  Independence  v. 
Howbert  (1913)  34  Sup.  Ct  136,  231 
U.  S.  399,  58  L.  Ed.  285. 

Mining  corporations  engaged  solely 
in  mining  upon  their  own  premises  are 
subject  to  the  excise  tax  imposed  by 
the  statute  upon  the  carrying  on  or 
the  doing  of  business  in  a  corporate  or 
quasi  corporate  capacity,  such  corpo- 
rations being  within  the  general  de- 
scription of  that  section,  which  com- 
prises every  corporation  organised  for 
profit  and  having  a  capital  stock  repre- 
sented by  shares,  and  engaged  in  busi- 
ness, and  not  being  among  the  classes 
of  corporations  specified  in  that  section 
as  exempt  from  its  operation.    Id. 

Where  corporation  leased  land  owned 
by  it  for  mining  purposes,  held,  that 
the  royalties  were  not  income  within 
the  federal  Corporation  Tax  Law,  al- 
though in  distributing  them  to  its 
stockholders  it  called  them  dividends 
and  although  it  carried  no  depreciation 
account  on  its  books.  Sargent  Land 
Co.  V.  Von  Baumbach  (D.  0.  1913) 
207  Fed.  423. 

Difference  between  capitalization  of 
corporation  formed  to  take  title  to  land 
owned  by  its  stockholders  and  the 
value  of  such  land  held  not  profits,  and 
hence  royalties  under  mining  leases 
thereof  were  not  income  within  the 
corporation  tax  law  on  the  theory  that 
they  were  a  part  of  such  profits.    Id. 

16.  Foreign    steamship    companies.— 

Foreign  steamship  companies  engaged 
in  the  business  of  transporting  passen- 
gers, goods,  and  merchandise  between 
ports  in  this  country  and  foreign  ports, 
and  maintaining  passenger  and  freight 
agencies  in  this  country,  are  corpora- 
tions subject  to  the  tax.  (1910)  28 
Op.  Atty.  Gen.  211. 

A  tax  imposed  upon  an  exporter  of 
merchandise  as  an  incident  to  his  busi- 
ness is  not  a  tax  upon  the  exported 
article,  as  an  export,  and  hence  is  not 
violative  of  section  9,  art.  1  of  the 
Constitution.     Id. 

Passengers  are  not  exports  within 
the  meaning  of  the  above -cited  provi- 
sion of  the  Constitution.    Id. 

17.  Savings  banks.^Mutual  savings 
banks,  organized  under  the  laws  of 
West  Virginia,  while  in  a  sense  organ- 
ized for  profit,  have  not  a  capital  stock 
represented  by  shares,  and  are  not 
therefore  subject  to  the  tax.  (1910) 
28  Op.  Atty.  Gen.  189. 

So-called  savings  banks  which  have 
a  capital  stock  similar  to  other  bank- 
ing institutions  are  not  exempt  from 
the  tax.    Id. 

IS.  Building  and  loan  associations.— 
Tariff  Act,  imposing  a  special  excise 
tax  on  corporations,  held  to  exempt 
building  and  loan  associations  if  they 
come  within  the  terms  of  the  proviso 
as  to  organization  and  operation. 
Herold  v.  Park  View  Building  &  Loan 
Ass'n  (1914)  210  Fed.  577,  127  C.  O. 
A«   213,   affirming  judgment  Parkview 
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Building  &  Loan  As8*n  v.  Herold  (D. 
C.  1913)  203  Fed.  876. 

A  building  association  is  not  exclud- 
ed from  the  right  to  exemption  as  not 
one  "organized  and  operated  exclusive- 
ly for  the  mutual  benefit  of  its  mem- 
bers" because  it  issues  both  prepaid 
and  installment  stock;  the  prepaid 
stock  being  entitled  to  a  fixed  dividend, 
payable  however  only  out  of  earnings 
of  the  association.    Id. 

A  building  and  loan  association,  or- 
ganized under  the  laws  of  Washington 
(Pierce's  Code,  §{  7128,  7130.  7131, 
7149,  7154,  7160),  which  loaned  funds 
to  nonmembers,  issued  preferred  or 
guaranteed  Interest-pasring  stock,  and 
allowed  the  directors  to  cancel  any 
outstanding  certificates  of  general  stock 
not  borrowed  upon,  is  not  within  the 
exception  in  Act  Aug.  5,  1909,  f  38, 
subjecting  corporations  to  an  annual 
tax,  except  building  and  loan  associa- 
tions organized  exclusively  for  the  mu- 
tual benefit  of  members.  Pacific  Build- 
ing &  Loan  As8*n  v.  Hartson  (D.  C. 
1913)  201  Fed.  1011. 

A  building  and  loan  association  or- 
ganized under  Act  N.  J.  April  8,  1903 
(P.  L.  p.  457),  and  supplemental  acts 
for  the  sole  benefit  of  members,  who 
control  the  same  in  accordance  with 
the  membership  and  not  in  accordance 
with  stockholding,  is  a  "mutual"  asso- 
ciation, within  the  exception  of  the 
Corporation  Tax  Law,  and  was  there- 
fore exempt  from  the  payment  of  such 
tax.  Parkview  Building  &  Loan  As8*n 
V.  Herold  (D.  C.  1913)  203  Fed.  876, 
judgment  affirmed  Herold  v.  Parkview 
BuUding  &  Loan  Ass'n  (1914)  210 
Fed.  677,  127  C.  O.  A.  213. 

19.  Partnorshlp  associations.  —  Part- 
nership associations,  organized  under 
the  laws  of  Pennsylvania,  possess  every 
privilege  and  power  essential  to  a  cor- 
poration and  are  liable  to  tho  tax. 
(1910)  28  Op.  Atty.  Gen.  189. 

20.  Recovery  of  tax  paid^— See  notes 

under  f  5944,  ante. 

21.  Former  lawsd— See  Pacific  Ins.  Co. 
V.  Soule  (1868)  74  U.  S.  (7  WalL)  433, 
19  L.  Ed.  95;  Marquette,  H.  &  O.  R.  Co. 
V.  U.  S.  (1887)  8  Sup.  Ct.  319,  320,  123 
TJ.  S.  722,  31  L.  Ed.  302;  Georgia  v. 
Atkins  (C.  C.  1866)  Fed.  Cas.  No.  6,- 
350;  New  Jersey  Steamboat  Co.  v. 
Pleasonton  (C.  C.  1871)  Fed.  Cas.  No. 
10,166;  Metropolitan  R.  Co.  v.  Slack 
(C.  C.  1874)  Fed.  Cas.  No.  9.506;  U. 
S.  V.  Buffalo  Park  (0.  C.  1879)  Fed. 
Cas.  No.   14,681. 

22.  ^—  War  revenue  act  of   1898.^ 

See  Spreckels  Sugar  Refining  Co.  v. 
McClain  (1904)  24  Sup.  Ct  376,  381, 
192  U.  S.  397,  48  L.  Ed.  496;  Spreckels 
Sugar  Refining  Co.  v.  McCHain  (1902) 
118  Fed.  244,  51  C.  C.  A.  201,  reversing 
judgment  (C.  C.  1901)  109  Fed.  76, 
and  reversed  (1904)  24  Sup.  Ct.  376, 
192  U.  S.  397,  48  L.  Ed.  496;  U.  S.  v. 
Consumers'  Gas  Trust  Co.  (1906)  14^2 
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Fed.  184,  73  0.  0.  A.  352;  U.  S.  v. 
Northwestern  Ohio  Natural  Gas  Co. 
(O.  C.  1905)  141  Fed.  198;  U.  S.  v. 
Acorn  Roofing  Go.  (D.  0.  1912)  204 
Fed.  157;  U.  S.  v.  Military  Const  Co. 
(D.  C.  1913)  204  Fed.  153;  Black  v. 
Sixth  Av«.  R,  Co.  (N.  X.  1866)  1  Daly, 
536. 

Hates  of  deoistona  affecting  §  6301 

See,  also,  notes  under  the  preceding 
section. 

Deduotlons  in  gensrai.F-Where  cor- 
porate bonds  were  sold  at  discount, 
held,  that  the  amount  of  the  discount 
could  not  be  deducted  in  computing  the 
corporation's  income  tax  for  that  year. 
Baldwin  Locomotire  Works  v.  Mc- 
Coach  (1915)  221  Fed.  59,  136  C.  C. 
A.  660,  affirming  judgment  (D.  C.  1914) 
215  Fed.  967. 

Amounts  expended  by  a  business  cor- 
poration in  enlarging  or  making  im- 
provements in  its  office  or  premises,  not 
in  the  nature  of  permanent  improve- 
ments to  the  property,  but  to  facilitate 
the  transaction  of  a  growing  business, 
should  properly  be  deducted  as  neces- 
sary expenses  of  the  business  in  com- 
puting the  taxable  net  income  of  the 
corporation  under  Corporation  Tax 
Act,  i  38.  Connecticut  Mut  Life  Ins. 
Co.  ▼.  Eaton  (D.  C.  1914)  218  Fed.  206. 

A  lumber  corporation  held  entitled,  in 
its  return  of  net  income  under  the  Cor- 
poration Tax  Law,  to  deduct  as  capital 
assets  the  market  value  of  *  the  stand- 
ing timber  from  which  the  lumber  sold 
during  the  year  was  manufactured. 
Mitchell  Bros.  Co.  v.  Doyle  (D.  0. 
1915)  225  Fed.  437. 

Deduotion  of  Intsrsst— See,  also,  note 
under  §  6300  as  to  "Constitutionality  in 
general." 

The  excise  measured  by  net  annual 
income,  imposed  by  the  statute  upon 
the  doing  or  the  carrying  on  of  business 
in  a  corporate  or  quasi  corporate  ca- 
pacity, is  not  invalid  because  a  deduc- 
tion of  interest  payments  is  permitted 
only  in  case  of  interest  paid  by  banks 
and  trust  companies  on  deposits,  and 
interest  actually  paid  within  the  year 
on  bonded  or  other  indebtedness  to  an 
amount  not  exceeding  the  paid-up 
capital  stock.  Flint  v.  Stone  Tracy  Co. 
(1911)  31  Sup.  Ct  342,  220  U.  S.  107, 
55  L.  Ed.  389,  Ann.  Cas.  1912B,  1312. 

Under  the  provision  authorizing  de- 
duction of  interest  paid  on  bonded  debt 
in  an  amount  not  exceeding  capital  stock 
may  be  deducted  does  not  permit  deduc- 
tion of  interest  on  bonded  debt  of  more 
than  the  capital  stock  as  part  of  the 
expenses  of  operation.  Anderson  v. 
Forty-Two  Broadway  Co.  (1915)  36 
Sup.  Ct  17,  239  U.  S.  69,  60  U  Ed. 
152. 

Payments  of  interest  on  bonds  of  a 
corporation  engaged  in  the  realty  busi- 
ness, secured  by  mortgage  on  its  real- 
ty, are  ordinary  and  necessary  expens- 


es, and  must  be  deducted  to  determine 
the  liability  of  the  corporation  for  the 
taxes,  and  interest  actually  paid  within 
a  year,  though  previously  accruing, 
must  also  be  deducted.  Anderson  v. 
Forty-Two  Broadway  Co.  (1914)  213 
Fed.  777,  130  C.  C.  A.  338,  affirming 
judgment  Forty-Two  Broadway  Co.  v. 
Anderson  (D.  C.  1913)  209  Fed.  991. 

A  corporation  organized  to  build  and 
rent  a  building  in  the  city  of  New  York 
having  a  capital  of  only  $600  and  a 
bonded  indebtedness  of  $4,750,000  held 
entitled  to  deduct  interest  paid  on  such 
bonded  indebtedness  from  its  gross  in- 
come in  determining  the  net  income  on 
which  it  was  subject  to  internal  revenue 
taxation  under  Corporation  Tax  Act,  § 
38.  Forty-Two  Broadway  Co.  v.  An- 
derson (D.  C.  1913)  209  Fed.  991. 

The  statute  construed  with  respect  to 
the  right  of  a  corporation  to '  deduct 
certain  interest  paid  from  its  gross  in- 
come. Middlesex  Banking  Co.  v.  Eaton 
(D.  C.  1915)  221  Fed.  86. 

In  computing  the  amount  of  the  gross 
income  of  corporations  subject  to  the 
tax,  the  interest  received  on  its  United 
States  bonds  should  be  included. 
(1910)  28  Op.  Atty.  Gen.  138. 

Such  interest  should  not  be  deducted 
from  the  gross  income  of  the  corpora- 
tion for  the  purpose  of  ascertaining  the 
net  income,  to  be  used  as  a  basis  for 
computing  the  amount  of  the  taxes  to 
be  paid.    Id. 

Where  a  realty  corporation  takes  ti- 
tle to  real  property  subject  to  a  mort- 
gage, but  does  not  assume  the  indebted- 
ness secured  thereby,  the  interest  on 
such  indebtedness  should  be  deducted 
from  the  gross  income  of  the  corpora- 
tion.    (1910)  28  Op.  Atty.  Gen.  19a 

In  ascertaining .  the  net  income  of  a 
corporation  holding  and  dealing  in  real 
estate,  interest  on  an  indebtedness  as- 
sumed by  the  corporation  and  secured 
by  mortgage  upon  the  properties  which 
it  acquires  can  be  deducted  only  to  an 
amount  not  exceeding  the  interest  on 
the  paid-up  capital  stock  of  such  corpo- 
ration.   Id. 

Deduction  of  dividends  received  by 
corporation  as  stockholder.— In  comput- 
ing the  net  income  of  a  corporation,  the 
dividends  received  by  the  corporation 
as  a  stockholder  of  any  other  corpora- 
tion of  a  character  to  which  that  act 
applies  should  be  deducted  from  its 
gross  earnings,  regardless  of  the 
amount  of  the  net  Income  of  such  divi- 
dend-paying corporation.  (1910)  28 
Op.  Atty.  Gen.  140. 

Deduction  of  expense  of  malntsnanoe. 

—An  ordinary  amount,  expended  by  an 
insurance  company  for  renewal  of  of- 
fice furniture  and  equipment,  held  not 
assets,  but  an  expense  of  maintenance, 
which  it  was  entitled  to  deduct  in  as- 
certaining its  taxable  net  income.  Mu- 
tual Benefit  Life  Ins.  Co.  v.  Herold  (D. 
C.  1912)  198  Fed.  199,  judgment  af- 
firmed Herold  ▼•  Mutual  Benefit  Life 
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Ing.  Co.  (1913)  201  Fed.  918,  120  O.  a 
A.  256. 

Allowance  fer  depreciation  of  proper- 
ty-—Where  amoants  collected  by  cor- 
porations on  claims  against  lessees  are 
"income,"  within  the  statute,  the  cor- 
porations are  entitled  to  an  allowance 
thereof  for  the  depreciation  of  their 
property.  Von  Baumbach'  v.  Sargent 
Land  Co.  (1914)  219  Fed.  81,  134  C. 
C.  A.  649,  affirming  judgment  Sargent 
Land  Co.  v.  Von  Baumbach  (D.  C. 
1913)  207  Fed.  423. 

In  determining  the  net  income  of  a 
corporation  for  a  given  year  on  which 
it  is  subject  to  excise  tax,  the  corpora- 
tion is  entitled  to  a  "reasonable  allow- 
ance" for  depreciation  of  its  property, 
U.   S.   V.   Nipissing  Mines  Co.    (D.   O. 

1912)  202  Fed.  803,  judgment  modified 
(1913)  206  Fed.  431.  124  0.  C,  A.  318. 

Deduction  of  taxes.p->*Taxes  impos- 
ed," which  a  corporation  is  authorized 
to  deduct  from  its  gross  income,  tax- 
able imder  the  statute,  held  not  to  in- 
clude taxes  on  stock  against  stockhold- 
ers, which  the  corporation  is  required 
to  pay  in  the  first  instance.  Eliot  Nat. 
Bank  y.  QUI  (1914)  218  Fed.  600,  134 
C.  C.  A.  358,  affirming  judgment  (D. 
C.  1913)   210  Fed.  933. 

A  national  bank  held  not  authorized 
under  this  section  to  deduct  from  its 
gross  income  a  tax  imposed  by  the 
state  on  its  shares,  and  which  it  has 
paid,  but  is  entitled  to  recover  from  its 
stockholders.  National  Bank  of  Com- 
merce in  St.  Louis  v.  Allen  (1915)  223 
Fed.  472,  139  C.  C.  A.  20,  affirming 
judgment  (D.  C.  1914)  211  Fed.  743. 

A  bank  in  Massachusetts  held  not  au- 
thorized to  deduct  from  its  gross  in- 
come taxes  paid  on  its  shares  on  behalf 
of  its  stockholders  under  Rev.  Laws 
Mass.  c.  14,  IS  9-18,  in  ascertaining  its 
net  income  subject  to  special  excise 
tax.     EUot  Nat.  Bank  y.  Oil!   (D.  a 

1913)  210  Fed.  933. 

R.  S.  Mo.  1909,  f  11357,  imposes  a 
tax  on  bank  shares,  and  section  11359 
declares  that  the  tax  be  paid  in  the 
first  instance  by  the  corporation,  but  it 
may  recover  the  same  from  the  owners 
or  deduct  it  from  dividends  accruing  on 
the  shares,  and  the  amount  is  also  made 
a  lien  on  the  shares  and  is  payable  be- 
fore a  transfer  of  the  shares  can  be 
made.  Held,  that  taxes  assessed  on  the 
corporate  shares  of  a  bank  and  paid  by  ■ 
it  under  sections  11357,  11359,  post, 
were  not  taxes  assessed  against  the 
bank  which  it  was  entitled  to  deduct 
in  determining  its  net  income  for  the 
assessment  of  the  excise  tax.  National 
Bank  of  Commerce  in  St.  Louis  y.  Allen 
(D.  C.  1914)  211  Fed.  743. 

A  tax  assessed  against  the  stockhold- 
ers of  a  corporation  under  Act  June  13, 
1907,  Pa.,  held  a  tax  against  the  prop- 
erty of  the  individual  stockholders  and 
not  against  either  the  corporation  or 
its  property;  and  hence  the  amount  of 
such  tax  could  not  be  deducted  from 
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the  corporation's  assets  in  ascertaining 
its  net  income  taxable  under  this  stat- 
ute. Northern  Trust  Co.  y.  McCoach 
(D.  C.  1914)  215  Fed.  991;  Pennsyl- 
vania Co.  for  Insurances  on  Lives  and 
Granting  Annuities  v.  Same  (D.  C 
1914)  Id.  995;  Fidelity  Trust  Go.  y. 
Same  (D.  C.  1914)  Id.  996. 

Ineome  of   insuranoe   oom|iany^-iSo- 

called  "dividends"  paid  policy  holders 
by  a  mutual  life  insurance  company  held 
not  subject  to  tax  as  net  income  for 
the  year,  under  the  statute.  HeroM 
v.  Mutual  Benefit  Life  Ins.  Co.  (1913) 
201  Fed.  918,  120  C.  C.  A.  256,  affirm- 
ing judgment  Mutual  Ben.  Life  Ins.  Co. 
y.  Herold  (D.  C.  1912)  198  Fed.  199. 

That  an  insurance  company  has  a 
surplus  more  than  sufficient  to  meet  aQ 
its  liabilities  does  not  deprive  it  of  its 
right  to  the  deduction  allowed  by  tBe 
statute  for  reserve  funds  in  ascertain- 
ing net  income  upon  which  a  corporation 
excise  tax  is  to  be  paid.  Insurance  Co. 
of  North  America  v.  McCoach  (1915) 
224  Fed.  657,  140  C.  C.  A.  167,  revers- 
ing judgment  (D.  C.  1914)  218  Fed. 
905. 

Under  Act  Pa.  June  1,  1911  (P.  L. 
612)  IS  7-9,  and  this  section,  unpaid 
losses  are  properly  included  within  the 
addition  to  be  made  to  the  reserve  funds 
in  determining  the  amount  of  a  govern- 
ment excise  tax  against  an  insurance 
company.    Id. 

A  mutual  life  insurance  company  held 
entitled  to  deduct  from  its  income  re- 
ceived, in  determining  the  amount  on 
which  it  was  liable,  the  contribution  to 
its  reserve  required  to  secure  supple- 
mentary policy  contracts  for  payment 
of  matured  policies  to  beneficiaries  in 
installments.  Mutual  Benefit  Life  Ins. 
Co.  v.  Herold  (D.  C.  1912)  198  Fed. 
199,  judgment  affirmed  Herold  v.  Mutu- 
al Benefit  life  Ins.  Co.  (1913)  201 
Fed.  918,  120  C.  C.  A.  256. 

Net  income  of  mutual  insurance  com- 
pany, on  which  it  is  taxable,  held  not  to 
include  deferred  premiums  and  inter- 
est, accrued  and  due,  but  not  actually 
received.    Id. 

The  excess  loading  of  premiums  col- 
lected by  a  mutual  life  insurance  compa- 
ny on  the  level  premium  plan,  applied 
at  the  end  of  the  year  in  reduction  of  fu- 
ture premiums  of  the  policy  holder,  etc., 
held  not  ''dividends,"  within  the  stat- 
ute. Connecticut  Mut.  Life  Ins.  Co. 
y.  Eaton  (D.  C.  1914)  218  Fed.  188, 
206. 

The  rights  and  liabilities  of  a  mutual 
life  insurance  company  under  Corpora- 
tion Tax  Act,  §  38,  considered  with 
respect  to  profits  and  losses  on  real  es- 
tate sold  during  the  year.  Connecticut 
Mut  life  Ins.  Co.  v.  Eaton  (D.  a 
1914)  218  Fed.  206. 

In  computing  excise  tax,  where  insur- 
ance company  had  large  surplus,  held 
that  excess  of  losses  over  those  of  pre- 
vious year  could  not  be  deducted  from 
gross  income  as  additions  required  to 
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be  made  to  its  reserve.  Insurance  Co. 
of  North  America  y.  McCoach  (D.  C. 
1914)  218  Fed.  905. 

Amount  of  insurance  company's  im- 
paid  losses  and  claims  and  unearned 
premiums  on  unmatured  policies,  which 
it  was  required  to  carry  as  liabilities, 
and  the  moneys  carried  to  meet  such 
liabilities,  held  the  reserve  which  it  was 
required  by  law  to  maintain,  within  the 
Corporation  Excise  Tax  Law.    Id. 

In  computing  corporation  excise  tax, 
Inclusion  of  accrued  but  unpaid  inter- 
est, represented  by  unmatured  interest 
coupons  payable  in  the  future,  held  im- 
proper.   Id. 

Mining  corporation^— Assuming  that 
the  depletion  of  the  mineral  supply 
from  the  process  of  mining  is  an  ele- 
ment to  be  considered  in  determining 
the  reasonable  depreciation  that,  under 
the  statute,  is  to  be  deducted  from  the 
net  annual  income  of  a  mining  company 
when  assessing  the  excise  imposed  by 
that  section  upon  the  doing  or  carrying 
on  of  a  business  in  a  corporate  or  quasi 
corporate  capacity,  the  difference  be- 
tween the  gross  proceeds  of  the  sales 
of  ores  during  the  year,  and  the  amount 
expended  in  extracting,  mining,  and 
marketing  such  ores,  cannot  be  treated 
as  the  value  of  the  ore  in  place  for  such 
purpose.  Stratton's  Independence  v. 
Howbert  (1913)  34  Sup.  Ot  136,  281 
V.  S.  399,  58  L.  Ed.  285. 

Net  income  of  a  corporation  operat- 
ing a  mine,  taxable  under  the  statute, 
held  not  to  contemplate  an  allowance 
in  favor  of  the  corporation  for  ore  in 
place  extracted  from  the  property. 
Stratton's  Independence  v.  Howbert 
(D.  C.  1912)  207  Fed.  419. 

In  determining  the  net  income  of  a 
corporation  operating  a  mine,  on  which 
the  corporation  is  taxable  under  the 
statute,  the  corporation  is  not  entitled 
to  an  allowance  for  ore  in  place  ex- 
tracted from  the  property,  under  the 
provision  authorizing  a  reasonable  al- 
lowance for  depreciation  of  the  prop- 
erty.   Id. 

CcmpMtation  under  war  revenve  aet 
of  1898.— Interest  on  bank  deposits  and 
dividends  on  shares  of  stock  owned  by 
a  sugar  refining  company  are  not  prop- 
erly included  in  the  gross  annual  re- 
ceipts upon  which  the  amount  of  the 
tax  imposed  on  sugar  refining  by  War 
Revenue  Act  June  13,  1898,  c.  448,  | 
27,  30  Stat.  448,  464,  is  to  be  comput- 
ed. Spreckels  Sugar  Refining  Go.  v. 
McOlain  (1904)  24  Sup.  Gt  376,  882, 
192  U.  S.  397,  48  L.  Ed.  496,  reversing 
judgment  (1902)  118  Fed.  244,  51  G.  G. 
A.  201. 

Interest  received  by  such  company  on 
corporate  funds  deposited  or  invested 
for  the  time  being,  while  not  in  use,  is 
also  a  part  of  its  receipts  in  the  busi- 
ness, and  subject  to  the  tax.  Spreckels 
Sugar  Refining  Co.  v.  McClain  (1902) 
113  Fed.  244,  51  G.  C.  A.  201,  revers- 
ing judgment  (G.  G.  1901)  109  Fed.  76, 


and  reversed  (1904)  24  Sup.  Gt  376, 
192  U.  S.  397,  48  L.  Ed.  496. 

In  fixing  the  gross  receipts  of  a  cor- 
poration organized  for  and  engaged  in 
the  business  of  sugar  refining,  for  the 
purpose  of  computing  the  tax  on  such 
business,  interest  received  on  corporate 
funds,  and  for  the  rental  of  wharves 
owned  by  the  corporation,  and  used 
chiefly  for  the  purposes  of  its  business, 
should  be  included  as  income  from  the 
business;  but  receipts  from  stevedoring 
done  in  unloading  cargoes  of  sugar  con- 
signed to  the  corporation,  and  charged 
to  the  vessel,  whose  duty  it  was  to  dis- 
charge such  .cargoes,  are  not  receipts 
of  the  business,  and  should  be  excluded. 
Spreckels  Sugar  Refining  Co.  v.  Mc- 
Clain (G.  G.  1901)  109  Fed.  76,  judg- 
ment reversed  (1902)  113  Fed.  244, 
51  G.  G.  A.  201,  which  is  reversed 
(1904)  24  Sup.  Gt  876,  192  U.  S.  397, 
48  L.  Ed.  496. 

The  tax  required  to  be  paid  by  sugar 
refiners  by  War  Revenue  Act  June  13, 
1898,  c.  448,  §  27,  30  SUt  464,  being 
on  the  business,  and  not  on  the  receipts, 
money  received  by  a  refiner  after  the 
passage  of  the  act  but  which  was  the 
product  of  business  done  previously,  is 
not  to  be  taken  into  account  in  com- 
puting the  tax.    Id. 

In  computing  the  gross  amount  of  all 
receipts  'in  its  business"  of  a  corpora- 
tion whose  sole  business  is  the  refining 
of  sugar,  for  the  purpose  of  the  special 
tax  imposed  by  War  Revenue  Act  1898 
(Act  June  14,  1898,  c.  448,  30  Stat 
456),  dividends  received  during  the  tax 
year  on  stock  owned  by  it  in  another 
corporation  should  be  included,  being 
the  equivalent  of  Interest  on  its  corpo- 
rate funds,  and  it  is  immaterial  that  it 
was  the  sole  stockholder  of  the  other 
corporation,  or  that  the  dividends  were 
earned  by  the  latter  in  previous  years. 
American  Sugar  Refining  Go.  v.  Rutan 
(C.  G.  1903)  123  Fed.  979,  judgment 
reversed  (1904)  128  Fed.  1017,  62  G. 
G.  A.  679. 

Cited    without    definite    appiioatioil, 

McCoach  V.  Minehill  &  Schuylkill  Haven 
R.  Go.  (1918)  83  Sup.  Gt  419,  228  U. 
S.  295,  57  L.  Bd.  842. 

H otes  of  deolflloiM  atf  eetlac  §  6302 

Neoessity  of  making  retnm^— AH  cor- 
porations of  the  character  described 
are  required  to  file  returns,  though  their 
net  profits  are  insufficient  to  render 
them  subject  to  the  tax.  U.  S.  v.  Mili- 
tary Const  Co.  (D.  G.  1913)  204  Fed. 
153;  Same  v.  Acorn  Roofing  Go.  (D. 
G.  1912)  Id.  157;  (1911)  29  Op.  Atty. 
Gen.  217. 

Fail  ire  to  make  retgrns^— For  a  mere 
failure  to  make  such  returns  in  time.  In 
the  case  of  corporations  with  incomes 
BO  limited  as  not  to  be  liable  to  the  pay- 
ment of  any  tax,  liberal  compromise 
is  a  course  required  by  the  spirit  and 
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policy  of  the  laws  of  the  United  States. 
(1911)  29  Op.  Atty.  Gen.  217. 

Dissolved  corporation^— Under  Corpo- 
ration Act,  N.  J.  i§  53-56,  the  officers 
of  a  dissolved  corporation  who  are  also 
directors  have  authority  to  make  return 
to  the  collector  of  internal  revenue  of 
its  business  of  the  preceding  year  on 
which  it  has  incurred  liability  for  the 
special  tax.  U.  S.  v.  General  Inspec- 
tion &  Loading  Go.  (D.  0.  1911)  192 
Fed.  223. 

Return  of  gross  receipts  under  former 

law^— The  returns  of  gross  receipts  un- 
der Act  June  30,  1864,  i  109,  must  state 
whether  the  amount  is  stated  in  legal 
tender  currency  or  coined  money,  and 
the  duty  is  to  be  paid  according  to  the 
values  in  coined  money  when  reduced  to 
their  equivalent  in  legal  tender  cur- 
rency. Wells  V.  Shook  (O.  C.  1871) 
B'ed.  Gas.  No.  17,406. 

False  return  and  amendment  thereof. 

—This  section  and  the  two  following 
sections  construed  with  respect  to  what 
constitutes  a  "false"  return  and  the 
time  within  which  the  commissioner 
may  amend  the  same.  National  Bank 
of  Gommerce  in  St  Louis  v.  Allen 
(1915)  223  Fed,  472,  139  G.  G.  A.  20. 
affirming  judgment  (D.  G.  1914)  211 
Fed.  743. 

Notes  of  deoislaini  aSeotias  §  6303 

See  notes  under  f  6302,  ante. 

Notes  of  dooUions  aff eotinc  f  6304 

False  return  and  amendment  thereof. 
—See,  also,  notes  under  i  6302,  ante. 

A  corporation's  excise  tax  return 
held  false,  authorizing  correction  with- 
in three  years,  under  this  section, 
though  it  was  merely  incorrect,  and 
made  in  good  faith  under  a  mistake 
of  law.  Eliot  Nat  Bank  v.  Gill  (1914) 
218  Fed.  600,  134  G.  G.  A.  358,  affirm- 
ing judgment  (D.  C.  1913)  210  Fed.  933. 

This  section  held  to  authorize  the 
Gommissioner  of  Internal  Revenue  to 
amend  the  return  of  a  corporation  up- 
on which  the  special  excise  tax  is  as- 
sessed as  a  "false"  return  if  it  is  in- 
correct although  made  in  good  faith, 
even  after  the  tax  assessed'  on  the 
original  return  has  been  paid.  Eliot 
Nat  Bank  v.  GUI  (D.  G.  1913j  210 
Fed.  933. 

Time  for  making  corrected  assess- 
menti«i->The  provision  being  that  in  case 
of  such  false  or  fraudulent  return  the 
commissioner  shall  make  an  amended 
return  "upon  the  discovery  thereof  at 
any  time  within  three  years  after  said 
return  is  due,"  the  corrected  assess- 
ment is  not  required  to  be  made  with- 
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in  the  three  years.    Eliot  Nat  Bank  v. 
Gill  (D.  a  1913)  210  Fed.  933. 

Notice  of  tax  assessed^i-The  notice 
to  a  corporation  of  the  special  exdae 
tax  assessed  against  it,  required  to  be 
given  by  Act  Aug.  6,  1909,  §  38,  sabd. 
6,  may  lawfully  be  given  by  mail,  and 
where  duly  mailed  is  presumed  to  have 
been  received;  and  the  burden  rests  on 
the  corporation  to  prove  the  contrary 
to  avoid  the  penalty  for  nonpayment 
within  the  time  prescribed.  V,  S.  v. 
General  Inspection  &  Loading  Go.  (D. 
G.  1913)  204  Fed.  657. 

H otes  of  deeisioiis  atf  eotliis  §  6805 

See  note  under  §  6308,  post 

H otes  of  dooisloiia  atf  eotlns  |  6307 

See  notes  under  §  5944,  ante. 

Personal  liability  of  oollector  for  tax 
Improperly  oollected^-GoUector  of  in- 
ternal revenue  held  not  personally  lia- 
ble for  return  of  amount  of  corpora- 
tion excise  tax  improperly  collected 
from  a  company  which  had  leased  its 
railway  and  was  not  doing  business, 
under  the  statute.  Public  Service  By. 
Go.  V.  Herold  (D.  G.  1915)  219  Fed. 
301. 

Action  for  penalty^— Where  an  action 
is  brought  by  the  United  States  against 
delinquent  corporations  which  have 
failed  to  file  a  return,  the  verdict  must 
specifically  state  the  amount  of  the 
penalty  not  less  than  |1,000,  after 
which  the  corporations'  oxily  remedy 
(other  than  appeal)  is  to  apply  for  a 
compromise  under  sections  5952,  ante, 
and  6375,  post.  U.  S.  v.  Acorn  Roof- 
ing Go.    (D.   G.   1912)    204  Fed.   157. 

Failure  to  make  return  under  war 
revenue  aot  of  1898.— The  Secretary  of 
the  Treasury  has  authority,  under  sec- 
tion 10131,  post,  to  remit  the  penalty 
imposed  under  section  5899,  ante,  on  a 
national  bank  for  its  failure  to  make 
a  timely  return  of  its  lial)ility  for  the 
special  tax  levied  under  section  2  of 
War  Revenue  Act  June  13,  1898  (30 
Stat  448).  (1901)  23  Op.  Atty.  Gen. 
398. 

If  otes  of  doelsioBs  lUf eottns  §  6308 

Constitutionality^— Making  the  re- 
turns for  the  assessment  of  the  ex- 
cise imposed  by  the  statute  public 
documents,  and  open  to  inspection  as 
such,  under  certain  restrictions,  as 
was  done  by  section  6305,  ante,  as 
amended  by  Act  June  17,  1910,  c  297. 
36  Stat  494,  did  not  do  violence  to  the 
constitutional  protection  against  unrea- 
sonable searches  and  seizures.  Flint 
V.  Stone  Tracy  Go.  (1911)  31  Sup.  Gt 
342,  220  U.  S.  107,  55  L.  Ed.  389,  Ann. 
Gas.  1912B,  1312. 


Ch.  8b) 


INTEBNAL  BEVBNUB 


§  6309a 


CHAPTER  EIGHT  B 
Excise  Tax  on  Dealings  in  Cotton  Futures 

This  chapter  consists  of  part  of  the  agricultural  appropriation  act  for  the 
fiscal  year  1917,  Act  Aug.  11,  1916,  c.  313.  The  provisions  herein  set  forth 
were  preceded  by  the  following  preliminary  part: 

"Part  A. 

"That  this  Part,  to  be  known  as  the  United  States  cotton  futures  Act,  be,  and 
hereby  is,  enacted  to  read  and  be  effective  hereafter  as  follows:** 

Act  Aug.  18,  1914,  c.  255,  38  Stat.  693-698,  is  repealed  by  the  above  act 
The  repealing  provision  is  set  forth  post,  §  6309u. 


Sec. 

6309a. 

6309b. 


63p9c 

630ed. 
6309e. 


6809f. 

6309g. 

6309h. 
6309L 
6S09J. 

6300k. 


[Sec  1.J  Short  title  of  act 

[Sec.  2.]  Contract  of  sale,  and 
person  defined;  act,  omission, 
etc.,  of  ^official,  agent,  etc.,  of 
association,  etc.,  or  corpora- 
tion, deemed  act,  omission, 
etc.,  also  of  association,  etc., 
or  corporation. 

[Sec.  3.]  Tax  on  contracts  of 
sale  of  cotton  for  future  deliv- 
ery, made  at  any  exchange, 
etc. 

[Sec.  4.J  Contracts  mentioned 
in  preceding  section  to  be  in 
writing;    requisites  thereof. 

[Sec.  5.]  Tax  not  to  be  levied 
on  contracts  complying  with 
conditions  prescribed;  rules 
and  regulations  for  reference 
of  disputes  to  Secretary  of 
Agriculture,  and  effect  of  find- 
ings on  reference. 

[Sec  6.]  Mode  of  determining 
differences  to  be  paid  in  set- 
tlement of  contract,  on  deliv- 
ery of  cotton  above  or  below 
basis  grade. 

[Sec.  6a.]  Tax  not  to  be  levied 
on  contracts  complying  with 
conditions  prescribed,  and  to 
be  known  as  Section  Six  A 
Contracts. 

[Sec.  7.]  Bona  fide  spot  markets 
for  purposes  of  act. 

[Sec.  8.]  Bona  fide  spot  mar- 
kets;  mode  of  determining. 

[Sec  9.1  Cotton  standards;  es- 
tablishment and  promulgation; 
ofilcial  cotton  standards  of  the 
United  States;  change  In  or 
replacement  of;   forms  for. 

[Sec.  10.]  Tax  not  to  be  levied 
on  contracts  complying  with 
conditions  prescribed;  tax  not 
imposed  on  sale  of  spot  cot- 
ton; section  not  to  apply  to 
contracts  complying  with  sec- 
tion 5  of  act. 


Sec 
6309Z. 

630em, 


6309n. 


6309o. 


6309r. 


6309s. 


6309t 


6309u. 
6309v, 


[Sec.  11.]  Tax  to  be  paid  by 
stamps;  affixing  to  contracts. 
[Sec.  12.]  Contracts  not  con- 
forming to  requirements  of 
act,  etc.,  not  enforceable  in 
courts  of  United  States  by 
parties  thereto,  etc. 

[Sec  18.]  Regulations  for  col- 
lection of  tax  and  enforce- 
ment of  provisions  of  act; 
records  and  returns  by  clear- 
ing houses,  etc.;  agents;  ap- 
pointment and  compensation; 
internal- revenue  laws  made 
applicable. 

[Sec.  14.]  Failure  to  pay  tax  or 
other  violation  of  provisions 
of  act,  etc.,  a  misdemeanor; 
punishment. 

[Sec.  15.]  Penalty,  additional  to 
punishment,  for  violations  of 
act;  United  States  attornesrs 
to  prosecute  actions  therefor. 

[Sec  16.]  Testimony  deemed 
material  in  prosecutions  un- 
d"er  act  not  to  be  withheld  be- 
cause of  complicity  of  witness 
in  violation  of  act;  exemp- 
tion of  witness  from  prosecu- 
tion. 

[Sec  17.]  Payment  of  tax  not 
to  exempt  from  penalty,  etc, 
under  State  laws,  nor  to  pro- 
hibit tax  by  State  or  munici- 
pality on  same  transaction. 

[Sec.  19.]  Appropriation  to  car- 
ry out  provisions  of  act;  pub- 
lication of  results  of  investi- 
gations; disposition  of  mon- 
eys collected  under  sections  5 
and  9. 

[Sec.  20.]  Time  of  taking  effect 
of  act;  contracts  not  affected 
by  act 

[Sec.  21.]  Repeal;    effect 

[Sec  22.]  Effect  of  partial  in- 
yalidity  of  act. 


§  6309a.  (Act  Aug.  11,  1916,  c.  313.)     [Sec.  1.]  Short  title  of  act. 

This  Act  shall  be  known  by  the  short  title  of  the  "United  States 
cotton  futures  Act."    (39  Stat.  476.) 

This  section  is  identical  in  language  with  section  1  of  Act  Aug.  18,  1914, 

c  255,  repealed  by  {  6300u,  post. 
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§  6309b.  (Act  Aug.  11,  1916,  c.  313.)     [Sec.  2.]  Contract  of  sale, 
and  person  defined;  act,  omission,  etc.,  of  official,  agent,  etc., 
of  association,  etc.,  or  corporation,  deemed  act,  omission,  etc., 
also  of  association,  etc.,  or  corporation. 
For  the  purposes  of  this  Act,  the  term  "contract  of  sale"  shall  be 
held  to  include  sales,  agreements  of  sale,  and  agreements  to  sell. 
That  the  word  "person,"  wherever  used  in  this  Act,  shall  be  con- 
strued to  import  the  plural  or  singular,  as  the  case  demands,  and 
shall  include  individuals,  associations,  partnerships,  and  corpora- 
tions.   When  construing  and  enforcing  the  provisions  of  this  Act, 
the  .act,  omission,  or  failure  of  any  omcial,  agent,  or  other  person 
acting  for  or  employed  by  any  association,  partnership,  or  corpora- 
tion within  the  scope  of  his  employment  or  office,  shall,  in  every 
case,  also  be  deemed  the  act,  omission,  or  failure  of  such  associa- 
tion, partnership,  or  corporation  as  well  as  that  of  the  person.    (39 
Stat.  476.) 

This  section  la  identical  in  language  with  section  2  of  Act  Aug.  18,  1914^ 
c.  255,  repealed  by  §  6309n,  post 

§  6309c.  (Act  Aug.  11,  1916,  c.  313.)     [Sec.  3.]  Tax  on  contracts 
of  sale  of  cotton  for  future  delivery,  made  at  any  exchange, 
etc. 
Upon  each  contract  of  sale  of  any  cotton  for  future  delivery 
made  at,  on,  or  in  any  exchange,  board  of  trade,  or  similar  institu- 
tion or  place  of  business,  there  is  hereby  levied  a  tax  in  the  nature 
of  an  excise  of  2  cents  for  each  pound  of  the  cotton  involved  in 
any  such  contract.    (39  Stat.  476.) 

This  section  is  identical  in  language  with  section  3  of  Act  Aug.  18,  1914^ 
c.  255,  repealed  by  f  6309u,  post. 

§  6309d.  (Act  Aug.  11,  1916,  c.  313.)  [Sec.  4.]  Contracts  men- 
tioned in  preceding  section  to  be  in  writing;  requisites  thereof. 
Each  contract  of  sale  of  cotton  for  future  delivery  mentioned  in 
section  three  of  this  Act  shall  be  in  writing  plainly  stating,  or  evi- 
denced by  written  memorandum  showing,  the  terms  of  such  con- 
tract, including  the  quantity  of  the  cotton  involved  and  the  names 
and  addresses  of  the  seller  and  buyer  in  such  contract,  and  shall  be 
signed  by  the  party  to  be  charged,  or  by  his  agent  in  his  behalf. 
If  the  contract  or  memorandum  specify  in  bales  the  quantity  of  the 
cotton  involved,  without  giving  the  weight,  each  bale  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  weigh  five  hundred  pounds.  (39 
Stat.  476.) 

This  section  is  identical  in  language  with  section  4  of  Act  Aug.  18,  1914, 
c  256,  repealed  by  §  6309u,  post 

§  6309e.  (Act  Aug.  11,  1916,  c.  3l3.)  [Sec.  5.]  Tax  not  to  be  lev- 
ied on  contracts  complying  with  conditions  prescribed;  rules 
and  regulations  for  reference  of  disputes  to  Secretary  of  Agri- 
culture, and  effect  of  findings  on  reference. 

No  tax  shall  be  levied  under  this  Act  on  any  contract  of  sale 
mentioned  in  section  three  hereof  if  the  contract  comply  with 
each  of  the  following  conditions : 

First.  Conform  to  the  requirements  of  section  four  of,  and  the 
rules  and  regulations  made  pursuant  to,  this  Act. 

Second.  Specify  the  basis  grade  for  the  cotton  involved  in  the 
contract,  which  shall  be  one  of  the  grades  for  which  standards  are 
established  by  the  Secretary  of  Agriculture,  except  grades  pro- 
hibited from  being  delivered  on  a  contract  made  under  this  sec- 
tion by  the  fifth  subdivision  of  this  section,  the  price  per  pound  at 
which  the  cotton  of  such  basis  grade  is  contracted  to  be  bought 
or  sold,  the  date  when  the  purchase  or  sale  was  made,  and  the 
month  or  months  in  which  the  contract  is  to  be  fulfilled  or  settled: 
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Provided,  That  middling  shall  be  deemed  the  basis  grade  incor- 
porated into  the  contract  if  no  other  basis  grade  be  specified  either 
in  the  contract  or  in  the  memorandum  evidencing  the  same. 

Third.  Provide  that  the  cotton  dealt  with  therein  or  delivered 
thereunder  shall  be  of  or  within  the  grades  for  which  standards 
are  established  by  the  Secretary  of  Agriculture  except  grades  pro- 
hibited from  being  delivered  on  a  contract  made  under  this  section 
by  the  fifth  subdivision  of  this  section  and  no  other  grade  or 
grades. 

Fourth.  Provide  that  in  case  cotton  of  grade  other  than  the  basis 
grade  be  tendered  or  delivered  in  settlement  of  such  contract,  the 
differences  above  or  below  the  contract  price  which  the  receiver 
shall  pay  for  such  grades  other  than  the  basis  grade  shall  be  the 
actual  commercial  differences,  determined  as  hereinafter  pro- 
vided. 

Fifth.  Provide  that  cotton  that,  because  of  the  presence  of  ex- 
traneous matter  of  any  character  or  irregularities  or  defects,  is 
reduced  in  value  below  that  of  Good  Ordinary,  or  cotton  that  is 
below  the  grade  of  Good  Ordinary,  or,  if  tinged,  cotton  that  is 
below  the  grade  of  Low  Middling,  or,  if  stained,  cotton  that  is 
below  the  grade  of  Middling,  the  grades  mentioned  being  of  the 
official  cotton  standards  of  the  United  States,  or  cotton  that  is 
less  than  seven-eighths  of  an  inch  in  length  of  staple,  or  cotton 
of  perished  staple  or  of  immature  staple,  or  cotton  that  is  "gin 
cut"  or  reginned,  or  cotton  that  is  "repacked"  or  "false  packed" 
or  "mixed  packed"  or  "water  packed,"  shall  not  be  delivered  on, 
under,  or  in  settlement  of  such  contract. 

Sixth.  Provide  that  all  tenders  of  cotton  under  such  contract 
shall  be  the  full  number  of  bales  involved  therein,  except  that  such 
variations  of  the  number  of  bales  may  be  permitted  as  is  neces- 
sary to  bring  the  total  weight  of  the  cotton  tendered  within  the 
provisions  of  the  contract  as  to  weight;  that,  on  the  fifth  busi- 
ness day  prior  to  delivery,  the  person  making  the  tender  shall  g^ve 
to  the  person  receiving  the  same  written  notice  of  the  date  of  de- 
livery, and  that,  on  or  prior  to  the  date  so  fixed  for  delivery,  and 
in  advance  of  final  settlement  of  the  contract,  the  person  making 
the  tender  shall  furnish  to  the  person  receiving  the  same  a  writ- 
ten notice  or  certificate  stating  the  grade  of  each  individual  bale 
to  be  delivered  arid,  by  means  of  marks  or  numbers,  identifying 
each  bale  with  its  grade. 

Seventh.  Provide  that,  in  case  a  dispute  arises  between  the  per- 
son making  the  tender  and  the  person  receiving  the  same,  as  to 
the  classification  of  any  cotton  tendered  under  the  contract,  ei- 
ther party  may  refer  the  question  of  the  true  classification  of  said 
cotton  to  the  Secretary  of  Agriculture  for  determination,  and  that 
stich  dispute  shall  be  referred  and  determined,  and  the  costs  there- 
of fixed,  assessed,  collected,  and  paid  in  such  manner  and  in  accord- 
ance with  such  rules  and  regulations  as  may  be  prescribed  by  the 
Secretary  of  Agriculture. 

The  provisions  of  the  third,  fourth,  fifth,  sixth,  and  seventh  sub- 
divisions of  this  section  shall  be  deemed  fully  incorporated  into 
any  such  contract  if  there  be  Written  or  printed  thereon,  or  on 
the  memorandum  evidencing  the  same,  at  or  prior  to  the  time  the 
same  is  signed,  the  phrase  "Subject  to  United  States  cotton  fu- 
tures Act,  section  five." 

The  Secretary  of  Agriculture  is  authorized  to  prescribe  rules  and 
regulations  for  carrying  out  the  purposes  of  the  seventh  subdivi- 
sion of  this  section,  and  his  findings,  upon  any  dispute  referred 
to  him  under  said  seventh  subdivision,  made  after  the  parties  in 
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interest  have  had  an  opportunity  to  be  heard  by  him  or  such  offi- 
cer, officers,  agent,  or  agents  of  the  Department  of  Agriculture  as 
he  may  designate,  shall  be  accepted  in  the  courts  of  the  United 
States  in  all  suits  between  such  parties,  or  their  privies,  as  prima 
facie  evidence  of  the  true  classification  of  the  cotton  involved.  (39 
Stat.  476.) 

THis  section  is  identical  in  language  with  section  6  of  Act  Aag.  18,  1914, 
c.  255,  repealed  by  §  6309u,  post,  except  that  in  the  seventh  subdivision  the 
former  act  uses  the  words  "quality,  or  the  grade,  or  the  length  of  staple," 
in  place  of  the  word  "classification"  in  the  third  line  of  such  subdivision,  and 
omits  the  words  "of  the  true  classification  of  said  cotton"  after  the  word 
"question,"  and  in  place  of  the  word  "classification"  in  the  last  line  of  the 
section  the  former  act  used  the  words  "quality,  or  grade,  or  length  of  staple." 

§  6309f.  (Act  Aug.  11,  1916,  c.  313.)  [Sec.  6.]  Mode  of  determin- 
ing differences  to  be  paid  in  settlement  of  contract,  on  deliv- 
ery of  cotton  above  or  below  basis  grade. 
For  the  purposes  of  section  five  of  this  Act  the  differences  above 
or  below  the  contract  price  which  the  receiver  shall  pay  for  cot- 
ton of  grades  above  or  below  the  basis  grade  in  the  settlement  of 
a  contract  of  sale  for  the  future  delivery  of  cotton  shall  be  deter- 
mined by  the  actual  commercial  differences  in  value  thereof  upon 
the  sixth  business  day  prior  to  the  day  fixed,  in  accordance  with 
the  sixth  subdivision  of  section  five,  for  the  delivery  of  cotton  on 
the  contract,  established  by  the  sale  of  spot  cotton  in  the  mar- 
ket where  the  future  transaction  involved  occurs  and  is  consum- 
mated if  such  market  be  a  bona  fide  spot  market ;  and  in  the  event 
there  be  no  bona  fide  spot  market  at  or  in  the  place  in  which  such 
future  transaction  occurs,  then,  and  in  that  case,  the  said  differ- 
ences above  or  below  the  contract  price  which  the  receiver  shall 
pay  for  cotton  above  or  below  the  basis  grade  shall  be  determined 
by  the  average  actual  commercial  differences  in  value  thereof,  up- 
on the  sixth  business  day  prior  to  the  day  fixed,  in  accordance  with 
the  sixth  subdivision  of  section  five,  for  the  delivery  of  cotton  on  the 
contract,  in  the  spot  markets  of  not  less  than  five  places  designated 
for  the  purpose  from  time  to  time  by  the  Secretary  of  Agriculture, 
as  such  values  were  established  by  the  sales  of  spot  cotton,  in 
such  designated  five  or  mor?  markets:  Provided,  That  for  the 
purposes  of  this  section  such  values  in  the  said  spot  markets  be 
based  upon  the  standards  for  grades  of  cotton  established  by  the 
Secretary  of  Agriculture:  And  provided  further,  That  whenever 
the  value  of  one  grade  is  to  be  determined  from  the  sale  or  sales 
of  spot  cotton  of  another  grade  or  grades,  such  value  shall  be 
fixed  in  accordance  with  rules  and  regulations  which  shall  be  pre- 
scribed for  the  purpose  by  the  Secretary  of  Agriculture.  (39  Stat. 
478.) 

This  section  is  identical  in  language  with  section  6  of  Act  Aug.  18,  1914, 
c.  255,  repealed  by  §  6309u,  post 

§  6309g.  (Act  Aug.  11,  1916,  c.  313.)  [Sec.  6a.]  Tax  not  to  be 
levied  on  contracts  complying  with  conditions  prescribed,  and 
to  be  known  as  Section  Six  A  Contracts. 

No  tax  shall  be  levied  under  this  Act  on  any  contract  of  sale 
mentioned  in  section  three  hereof  if  the  contract  provide  that,  in 
case  cotton  of  grade  or  grades  other  than  the  basis  grade  speci- 
fied in  the  contract  shall  be  tendered  in  performance  of  the  con- 
tract, the  parties  to  such  contract  may  agree,  at  the  time  of  the 
tender,  as  to  the  price  of  the  grade  or  grades  so  tendered,  and  that 
if  they  shall  not  then  agree  as  to  such  price,  then,  and  in  that  event, 
the  buyer  of  said  contract  shall  have  the  right  to  demand  the  spe- 
cific fulfillment  of  such  contract  by  the  actual  delivery  of  cotton 
of  the  basis  grade  named  therein  and  at  the  price  specified  for  such 
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basis  grade  in  said  contract,  and  if  the  contract  also  comply  with 
all  the  terms  and  conditions  of  section  five  hereof  not  inconsistent 
with  this  section :  Provided,  That  nothing  in  this  section  shall  be 
so  construed  as  to  relieve  from  the  tax  levied  by  section  three  of 
this  Act  any  contract  in  which,  or  in  the  settlement  of  or  in  re- 
spect to  which,  any  device  or  arrangement  whatever  is  resorted  to, 
or  any  agreement  is  made,  for  the  determination  or  adjustment  of 
the  price  of  the  grade  or  grades  tendered  other  than  the  basis 
grade  specified  in  the  contract  by  any  "fixed  difference"  system, 
or  by  arbitration,  or  by  any  other  method  not  provided  for  by  this 
Act. 

Contracts  made  in  compliance  with  this  section  shall  be  known  as 
"Section  six  A  Contracts."  The  provisions  of  this  section  shall  be 
deemed  fully  incorporated  into  any  such  contract  if  there  be  writ- 
ten or  printed  thereon,  or  on  the  memorandum  evidencing  the 
same,  at  or  prior  to  the  time  the  same  is  signed,  the  phrase  "Sub- 
ject to    United  States  cotton  futures  Act,  section  six  A." 

Section  ten  of  this  Act  shall  not  be  construed  to  apply  to  any 
contract  of  sale  made  in  compliance  with  section  six  A  hereof.  (39 
Stat.  478.) 

Section  8,  referred  to,  is  set  forth  ante,  f  6309c.  Section  10,  referred  to,  is 
set  forth  post,  f  e309k.  This  section  did  not  appear  in  Act  Aug.  18,  1914,  c. 
265,  repealed  by  §  6309u,  post. 

§  6309h.  (Act  Aug.  11, 1916»  c.  313.)  [Sec.  7.]  Bona  fide  spot  mar- 
kets for  purposes  of  act 
For  the  purposes  of  this  Act  the  only  markets  which  shall  be 
considered  bona  fide  spot  markets  shall  be  those  which  the  Sec- 
retary of  Agriculture  shall,  from  time  to  time,  after  investigation, 
determine  and  designate  to  be  such,  and  of  which  he  shall  give 
public  notice.    (39  Stat.  478.) 

This  section  is  identical  in  language  with  section  7  of  Act  Aug.  18,  1914,  c. 
255,  repealed  by  f  6B09u,  post 

§  63091.  (Act  Aug.  11, 1916,  c.  313.)     [Sec.  8.]  Bona  fide  spot  mar- 
kets; mode  of  determining. 

In  determining,  pursuant  to  the  provisions  of  this  Act,  what 
markets  are  bona  fide  spot  markets,  the  Secretary  of  Agriculture 
is  directed  to  consider  only  markets  in  which  spot  cotton  is  sold 
in  such  volume  and  under  such  conditions  as  customarily  to  re- 
flect accurately  the  value  of  middling  cotton  and  the  differences 
between  the  prices  or  values  of  middling  cotton  and  of  other  grades 
of  cotton  for  which  standards  shall  have  been  established  by  the 
Secretary  of  Agriculture;  Provided,  That  if  there'be  not  sufficient 
places,  in  the  markets  of  which  are  made  bona  fide  sales  of  spot 
cotton  of  grades  for  which  standards  are  established  by  the  Sec- 
retary of  Agriculture,  to  enable  him  to  designate  at  least  five  spot 
markets  in  accordance  with  section  six  of  this  Act,  he  shall,  from 
data  as  to  spot  sales  collected  by  him,  make  rules  and  regulations 
for  determining  the  actual  commercial  differences  in  the  value  of 
spot  cotton  of  the  grades  established  by  him  as  reflected  by  bona 
fide  sales  of  spot  cotton,  of  the  same  or  different  grades,  in  the 
markets  selected  and  designated  by  him,  from  time  to  time,  for 
that  purpose,  and  in  that  event,  differences  in  value  of  cotton  of 
various  grades  involved  in  contracts  made  pursuant  to  section, 
five  of  this  Act  shall  be  determined  in  compliance  with  such  rules 
and  regulations,    (39  Stat.  479.) 

Sections  5  and  6,  referred  to,  are  set  forth  ante,  f§  6309e,  63091 

This  section  is  identical  in  language  with  section  8  of  Act  Aug.  18,  1014, 

c  265,  repealed  by  i  6809a,  post 
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§  6309J.  (Act  Aug.  11,  1916,  c.  3l3.)  [Sec.  9.]  Cotton  standards; 
establishment  and  promulgation;  official  cotton  standards  of 
the  United  States;  change  in  or  replacement  at;  forms  for. 

The  Secretary  of  Agriculture  is  authorized,  from  time  to  time,  to 
establish  and  promulgate  standards  of  cotton  by  which  its  quality 
or  value  may  be  judged  or  determined,  including  its  grade,  length 
of  staple,  strength  of  staple,  color,  and  such  other  qualities,  proper- 
ties, and  conditions  as  may  be  standardized  in  practical  form, 
which,  for  the  purposes  of  this  Act,  shall  be  known  as  the  "Official 
cotton  standards  of  the  United  States,"  and  to  adopt,  change,  or 
replace  the  standard  for  any  grade  of  cotton  established  under 
the  Act  making  appropriations  for  the  Department  of  Agriculture 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  nine 
(Thirty-Fifth  Statutes  at  Large,  page  two  hundred  and  fifty-one), 
and  Acts  supplementary  thereto:  Provided,  That  any  standard  of 
any  cotton  established  and  promulgated  under  this  Act  by  the 
Secretary  of  Agriculture  shall  not  be  changed  or  replaced  within 
a  period  less  than  one  year  from  and  after  the  date  of  the  promul- 
gation thereof  by  the  Secretary  of  Agriculture :  Provided  further, 
That,  subsequent  to  six  months  after  the  date  section  three  of  this 
Act  becomes  effective,  no  change  or  replacement  of  any  standard 
of  any  cotton  established  and  promulgated  under  this  Act  by  the 
Secretary  of  Agriculture  shall  become  effective  until  after  one 
year's  public  notice  thereof,  which  notice  shall  specify  the  date 
when  the  same  is  to  become  effective.  The  Secretary  of  Agricul- 
ture is  authorized  and  directed  to  prepare  practical  forms  of  the 
official  cotton  standards  which  shall  be  established  by  him,  and  to 
furnish  such  practical  forms  from  time  to  time,  upon  request,  to 
any  person,  the  cost  thereof,  as  determined  by  the  Secretary  of 
Agriculture,  to  be  paid  by  the  person  requesting  the  same,  and 
to  certify  such  practical  forms  under  the  seal  of  the  Department  of 
Agriculture  and  under  the  signature  of  the  said  Secretary,  thereto 
affixed  by  himself  or  by  some  official  or  employe  of  the  Depart- 
ment of  Agriculture  thereunto  duly  authorized  by  the  said  Secre- 
tary.   (39  Stat.  479.) 

Section  8,  referred  to,  la  set  forth  ante,  f  S309c 

Act  makinir  appropriations  for  Department  of  Agricultnre,  35  Stat.  251. 
referred  to,  is  set  forth  post,  H  8742,  8743. 

This  section  is  identical  in  language  with  section  9  of  Act  Aug.  18,  1914, 
c.  255,  repealed  by  §  6309u,  post. 

§  6309k.  (Act  Aug.  11,  1916,  c.  313.)  [Sec.  10.]  Tax  not  to  be 
levied  on  contracts  complying  with  conditions  prescribed ;  tax 
not  imposed  on  sale  of  spot  cotton;  section  not  to  apply  to 
contracts  complying  with  section  5  of  act. 

No  tax  shall  be  levied  under  th}s  Act  on  any  contract  of  sale 
mentioned  in  section  three  hereof,  if  the  contract  comply  with  each 
of  the  following  conditions: 

First.  Conform  to  the  rules  and  regulations  made  pursuant  to 
this  Act. 

Second.  Specify  the  grade,  type,  sample,  or  description  of  the 
cotton  involved  in  the  contract,  the  price  per  pound  at  which  such 
cotton  is  contracted  to  be  bought  or  sold,  the  date  of  the  pur- 
chase or  sale,  and  the  time  when  shipment  or  delivery  of  such  cot- 
ton is  to  be  made. 

Third.  Provide  that  cotton  of  or  within  the  grade  or  of  the 
type,  or  according  to  the  sample  or  description,  specified  in  the 
contract  shall  be  delivered  thereunder,  and  that  no  cotton  which 
does  not  conform  to  the  type,  sample,  or  description,  or  which  is 
not  of  or  within  the  grade  specified  in  the  contract  shall  be  ten- 
dered or  delivered  thereunder. 
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Fourth.  Provide  that  the  delivery  of  cotton  under  the  contract 
shall  not  be  effected  by  means  of  "set-off"  or  "ring"  settlement,  but 
only  by  the  actual  transfer  of  the  specified  cotton  mentioned  in  the 
contract. 

The  provisions  of  the  first,  third,  and  fourth  subdivisions  of  this 
section  shall  be  deemed  fully  incorporated  into  any  such  contract 
if  there  be  written  or  printed  thereon,  or  on  the  document  or 
memorandum  evidencing  the  same,  at  or  prior  to  the  time  the 
same  is  entered  into,  the  words  "Subject  to  United  States  cotton 
futures  Act,  section  ten." 

This  Act  shall  not  be  construed  to  impose  a  tax  on  any  sale  of 
spot  cotton. 

This  section  shall  not  be  construed  to  apply  to  any  contract  of 
sale  made  in  compliance  with  section  five  of  this  Act.    (39  Stat.  479.) 
By  the  provisions  of  section  6a,  ante,  §  6300g,  this  section  is  not  applica- 
ble to  the  contracts  provided  for  by  said  section  6a. 
Sections  3  and  5,  referred  to,  are  set  forth  ante,  §§  6309c,  6309e. 
This  section  is  identical  in  language  with  section  10  of  Act  Aug.  18,  1914, 
c.  255,  repealed  by  i  6309u,  post. 

Section  11  of  Act  Aug.  18,  1914,  c.  255,  repealed  by  §  6309u,  post,  read  as 
follows: 

"Upon  each  order  transmitted,  or  directed  or  authorized  to  be  transmitted, 
by  any  person  within  the  United  States  for  the  making  of  any  contract  of 
sale  of  cotton  grown  in*  the  United  States  fojr  future  delivery  in  ca^es  in  which 
the  contract  of  sale  is  or  is  to  be  made  at,  on,  or  in  any  exchange,  board  of 
trade,  or  similar  institution  or  place  of  business  in  any  foreign  country,  there 
is  hereby  levied  an  excise  tax  at  the  rate  of  2  cents  for  each  poun^  of  the 
cotton  so  ordered  to  be  bought  or  sold  under  such  contract:  Provided,  That 
no  tax  shall  be  levied  under  this  Act  on  any  such  order  if  the  contract  made 
in  pursuance  thereof  comply  either  with  the  conditions  specified  in  the  first, 
second,  third,  fourth,  fifth,  and  sixth  subdivisions  of  section  five,  or  with  all 
the  conditions  specified  in  section  ten  of  this  Act,  except  that  the  quantity 
of  the  cotton  involved  in  the  contract  may  be  expressed  therein  in  terms  of 
kilograms  instead  of  pounds." 

§  6309/.  (Act  Aug.  11,  1916,  c.  313.)  [Sec.  11.]  Tax  to  be  paid  by 
stamps;  affixing  to  contracts. 
The  tax  imposed  by  section  three  of  this  Act  shall  be  paid  by 
the  seller  of  the  cotton  involved  in  the  contract  of  sale,  by  means 
of  stamps  which  shall  be  affixed  to  such  contracts,  or  to  the  mem- 
oranda evidencing  the  same,  and  canceled  in  compliance  with  rules 
and  regulations  which  shall  be  prescribed  by  the  Secretary  of 
the  Treasury.  (39  Stat.  480.) 

Section  3,  referred  to,  is  set  forth  ante,  §  6309c. 

This  section  is  identical  in  language  with  section  12  of  Act  Aug.  18,  1914, 
c.  255,  repealed  by  §  6309u,  post,  except  the  act  of  August  18,  1914,  con- 
tained the  further  clause:  "The  tax  imposed  by  section  eleven  of  this  Act 
shall  be  paid  by  the  sender  of  the  order  and  collected  in  accordance  with  rules 
and  regulations  which  shall  be  prescribed  by  the  Secretary  of  the  Treasury." 

§  6309ni.  (Act  Aug.  11,  1916,  c.  313.)  [Sec.  12.]  Contracts  not 
conforming  to  requirements  of  act,  etc.,  not  enforceable  in 
courts  of  United  States  by  parties  thereto,  etc. 

No  contract  of  sale  of  cotton  for  future  delivery  mentioned  in 
section  three  of  this  Act  which  does  not  conform  to  the  require- 
ments of  section  four  hereof  and  has  not  the  necessary  stamps 
affixed  thereto  as  required  by  section  eleven  hereof  shall  be  en- 
forceable in  any  court  of  the  United  States  by,  or  on  behalf  of,  any 
party  to  such  contract  or  his  privies.    (39  Stat.  480.) 

Sections  3,  4,  and  11,  referred  to,  are  set  forth  ante,  §§  6309c,  6309d,  6309/. 
In  addition  to  the  provisions  of  this  section,  section  13  of  Act  Aug.  18,  1914, 
c.  255,  repealed  by  §  6309u,  post,  provided  as  follows:  "That  no  contract  of 
sale  of  cotton  for  future  delivery,  made  in  pursuance  of  any  order  men- 
tioned in  section  eleven  of  this  Act,  shall  be  enforceable  in  any  court  of  the 
United  States  by  or  on  behalf  of  any  party  to  such  contract  or  his  privies 
unless  it  conforms  to  the  requirements  of  section  four  hereof  and  the  tax 
imposed  by  section  eleven  upon  the  order  for  such  contract  shall  have  been 
paid  in  compliance  with  section  twelve  of  this  Act." 

6  U.S.COMP. '16—457  (7297) 
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§  6309n.  (Act  Aug.  11,  1916,  c  313.)  [Sec.  13.]  Regulations  for 
collection  of  tax  and  enforcement  of  provisions  of  act;  rec- 
ords and  returns  by  clearing  houses,  etc.;  agents;  appoint- 
ment and  compensation;  internal-revenue  laws  made  appli- 
cable. 
The  Secretary  of  the  Treasury  is  authorized  to  make  and  pro- 
mulgate such  rules  and  regulations  as  he  may  deem  necessary  to 
collect  the  tax  imposed  by  this  Act  and  otherwise  to  enforce  its 
provisions.  Further  to  effect  this  purpose,  he  shall  require  all 
persons  coming  within  its  provisions  to  keep  such  records  and 
statements  of  account,  and  may  require  such  persons  to  make 
such  returns  verified  under  oath  or  otherwise,  as  will  fully  and 
correctly  disclose  all  transactions  mentioned  in  section  three  of 
this  Act,  including  the  making,  execution,  settlement,  and  fulfill- 
ment thereof;  he  may  require  all  persons  who  act  in  the  capacity 
of  a  clearing  house,  clearing  association,  or  similar  institution  for 
the  purpose  of  clearing,  settling,  or  adjusting  transactions  men- 
tioned in  section  three  of  this  Act  to  keep  such  records  and  to 
make  such  returns  as  will  fully  and  correctly  disclose  all  facts 
in  their  possession  relating  to  such  transactions;  and  he  may  ap- 
point agents  to  conduct  the  inspection  necessary  to  collect  said 
tax  and  otherwise  to  enforce  this  Act  and  all'rules  and  regulations 
made  by  him  in  pursuance  hereof,  and  may  fix  the  compensation 
of  such  agents.  The  provisions  of  the  internal-revenue  laws  of  the 
United*  States,  so  far  as  applicable,  including  sections  thirty-one 
hundred  and  seventy-three,  thirty-one  hundred  and  seventy-four, 
and  thirty-one  hundred  and  seventy-five  of  the  Revised  Statutes, 
as  amended,  are  hereby  extended,  and  made  to  apply,  to  this  Act. 
(39  Stat.  480.) 

Section  3,  referred  to,  is  set  forth  ante,  §  6309c 

R.  S.  §§  3173-3175,  referred  to,  are  set  forth  ante,  f§  5896-5898. 

Section  14  of  Act  Aug.  18,  1914,  c.  255,  repealed  by  §  6309u,  post,  read  as 
follows: 

"The  Secretary  of  the  Treasury  is  authorized  to  make  and  promulgate 
such  rules  and  regulations  as  he  may  deem  necessary  to  collect  the  tax  im- 
posed by  this  Act  and  otherwise  to  enforce  its  provisions.  Further  to  effect 
this  purpose,  he  shall  require  all  persons  coming  within  its  provisions  to  keep 
such  records  and  statements  of  account  as  will  fully  and  correctly  disclose 
all  transactions  mentioned  in  sections  three  and  eleven  of  this  Act;  and  he 
may. appoint  agents  to  conduct  the  inspection  necessary  to  collect  said  tax 
and  otherwise  to  enforce  this  Act  and  all  rules  and  regulations  made  by  him 
in  pursuance  hereof,  and  may  fix  the  compensation  of  such  agents.*' 

§  63090.  (Act  Aug.  11,  1916.  c.  313.)     [Sec.  14.]  Failure  to  pay  tax 
or  other  violation  of  provisions  of  act,  etc.^  a  misdemeanor; 
punishment. 
Any  person  liable  to  the  payment  of  any  tax  imposed  by  this  Act 
who  fails  to  pay,  or  evades  or  attempts  to  evade  the  payment  of 
such  tax,  and  any  person  who  otherwise  violates  any  provision  of 
this  Act,  or  any  rule  or  regulation  made  in  pursuance  hereof,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  not  less  than  $100  nor  more  than  $20,000,  in  the  dis- 
cretion of  the  court;   and,  in  case  of  natural  persons,  may,  in  ad- 
dition, be  punished  by  imprisonment  for  not  less  than  sixty  days 
nor  Qiore  than  three  years,  in  the  discretion  of  the  court.    (39  Stat. 
4«0.) 

This  section  is  identical  in  language  with  section  15  of  Act  Aug.  18,  1914, 
c.  255,  repealed  by  §  6309u,  post. 

§  6309p.  (Act  Aug.  11,  1916,  c.  313.)     [Sec.  15.]  Penalty,  addition- 
al to  punishment,  for  violations  of  act;    United  States  attor- 
neys to  prosecute  actions  therefor. 
In  addition  to  the  foregoing  punishment  there  is  hereby  imposed, 

on  account  of  each  violation  of  this  Act,  a  penalty  of  $2,000,  to  be 
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recovered  in  an  action  founded  on  this  Act  in  the  name  of  the 
United  States  as  plaintiff,  and  when  so  recovered,  one-half  of  said 
amount  shall  be  paid  over  to  the  person  giving  the  information 
upon  which  such  recovery  was  based.  It  shall  be  the  duty  of  Unit- 
ed States  attorneys^  to  whom  satisfactory  evidence  of  violations 
of  this  Act  is  furnished,  to  institute  and  prosecute  actions  for  the 
recovery  of  the  penalties  prescribed  by  this  section.    (39  Stat.  481.) 

This  section  is  identical  in  language  with  section  16  of  Act  Aug.  18,  1914,  c. 
255,  repealed  by  §  6309u,  post. 

§  6309q.  (Act  Aug.  11,  1916,  c.  313.)  [Sec.  16.]  Testimony  deem- 
ed material  in  prosecutions  under  act  not  to  be  withheld  be- 
cause of  complicity  of  witness  in  violation  of  act;  exemption 
of  witness  from  prosecution. 

No  person  whose  evidence  is  deemed  material  by  the  officer 
prosecuting  on  behalf  of  the  United  States  in  any  case  brought 
under  any  provision  of  this  Act  shall  withhold  his  testimony  be- 
cause of  complicity  by  him  in  any  violation  of  this  Act  or  of  any 
regulation  made  pursuant  to  this  Act,  but  any  such  person  called 
by  such  officer  who  testifies  in  such  case  shall  be  exempt  from 
prosecution  for  any  offense  to  which  his  testimony  relates.  (39 
Stat.  481.) 

This  section  is  identical  in  language  with  section  17  of  Act  Aug.  18,  1914, 
c.  255,  repealed  by  §  6300u,  post. 

§  6309r.  (Act  Aug.  11,  1916,  c.  313.)     [Sec.  17.]  Payment  of  tax 
not  to  exempt  from  penalty,  etc.,  under  State  laws,  nor  to  pro- 
hibit tax  by  State  or  municipality  on  same  transaction. 
The  payment  of  any  tax  levied  by  this  Act  shall  not  exempt  any 
person  from  any  penalty  or  punishment  now  or  hereafter  provided 
by  the  laws  of  any  State  for  entering  into  contracts  of  sale  of  cot- 
ton for  future  delivery,  nor  shall  the  payment  of  any  tax  imposed 
by  this  Act  be  held  to'  prohibit  any  State  or  municipality  from  im- 
posing a  tax  on  the  same  transaction.    (39  Stat.  481.) 

This  section  is  identical  in  language  with  section  18  of  Act  Aug.  18,  1914, 
c.  255,  repealed  by  §  630^,  post. 

Section  18  of  Act  Aug.  11,  1916,  c  818,  appropriates  any  unexpended  bal- 
ance of  the  appropriation  made  by  Act  March  4,  1915,  38  Stat.  1017,  to 
carry  out  the  provisions  of  the  new  act,  and  is  omitted  as  temporary. 

§  6309s.  (Act  Aug.  11,  1916,  c.  313.)  [Sec.  19.]  Appropriation 
to  carry  out  provisions  of  act;  publication  of  results  of  in- 
vestigations; disposition  of  moneys  collected  under  sections 
5  and  9. 
There  are  hereby  appropriated  out  of  any  moneys  in  the  Treas- 
ury not  otherwise  appropriated,  available  until  expended,  the  un- 
expended balance  of  the  sum  of  $150,000  appropriated  by  section 
twenty  of  the  said  Act  of  August  eighteenth,  nineteen  hundred  and 
fourteen,  and  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  sixteen,  the  unexpended  balance  of  the  sum  of  $75,000 
appropriated  for  the  "Enforcement  of  the  United  States  cotton 
futures  Act"  by  the  Act  making  appropriations  for  the  Department 
of  Agriculture  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  sixteen  (Thirty-eighth  Statutes  at  Large,  page  one 
thousand  and  eighty-six),  or  so  much  of  each  of  said  unexpended 
balances  as  may  be  necessary,  to  be  used  by  the  Secretary  of  Agri- 
culture for  the  same  purposes,  in  carrying  out  the  provisions  of 
this  Act,  as  those  for  which  said  sums,  respectively,  were  originally 
appropriated,  and  to  enable  the  Secretary  of  Agriculture  to  carry 
out  any  duties  remaining  to  be  performed  by  him  under  the  said 
Act  of  August  eighteenth,  nineteen  hundred  and  fourteen.  The 
Secretary  of  Agriculture  is  hereby  directed  to  publish  from  time 
to  time  the  results  of  investigations  made  in  pursuance  of  this  Act, 
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All  sums  collected  by  the  Secretary  of  Agriculture  as  costs  under 
section  five,  or  for  furnishing  practical  forms  under  section  nine, 
of  this  Act,  shall  be  deposited  and  covered  into  the  Treasury  as 
miscellaneous  receipts.    (39  Stat.  481.) 

Sections  5  and  9,  referred  to,  are  set  forth  ante,  §§  6300e,  6309J. 
Act  Aug.  18,  1914,  referred  to,  was  repealed  by  Act  Aug.  11,  1916,  a  313. 
§  21,  post  §  6309U. 

Section  20  of  Act  Aug.  18,  1914,  repealed  by  S  6309u,  post,  read  as  fol- 
lows: 

"There  is  hereby  appropriated,  out  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated,  available  until  expended,  the  sum  of  $150,000  or  so 
much  thereof  as  may  be  necessary  to  enable  the  Secretary  of  Agriculture  to 
make  such  investigations,  to  collect  such  data,  and  to  use  such  methods  and 
means  as  he  may  deem  necessary  to  determine  and  designate  what  are  bona 
fide  spot  markets  within  the  meaning  of  this  Act,  to  prescribe  rules  and  reg- 
ulations pursuant  to  sections  five,  six,  and  eight  hereof,  to  establish  and 
promulgate  standards  for  cotton  and  to  furnish  practical  forms  thereof  as 
authorized  by  section  nine  hereof,  to  publish  the  results  of  his  investigations, 
to  pay  rent  and  to  employ  such  persons  as  he  may  deem  necessary,  in  the 
city  of  Washington  and  elsewhere.  The  Secretary  of  Agriculture  is  hereby 
directed  to  publish  from  time  to  time  the  results  of  investigations  made  in 
pursuance  of  this  Act.  All  sums  collected  by  the  Secretary  of  Agriculture 
as  costs  under  section  five,  or  for  furnishing  practical  forms  under  section 
nine  of  this  Act,  shall  be  deposited  and  covered  into  the  Treasury  as  miscel- 
laneous receipts." 

§  6309t.  (Act  Aug.  11,  1916,  c.  313.)  [Sec.  20.]  Time  of  taking 
effect  of  act;  contracts  not  affected  by  act. 
Sections  nine,  eighteen,  and  nineteen  of  this  Act  and  all  provi- 
sions of  this  Act  authorizing  rules  and  regulations  to  be  prescribed 
shall  be  effective  immediately.  All  other  sections  of  this  Act  shall 
become  and  be  effective  on  and  after  the  first  day  of  the  calendar 
month  next  succeeding  the  date  of  the  passage  of  this  Act:  Pro- 
vided, That  nothing  in  this  Act  shall  be  construed  to  apply  to  any 
contract  of  sale  of  any  cotton  for  future  delivery  mentioned  in 
section  three  of  this  Act  which  shall  have  been  made  prior  to  the 
first  day  of  the  calendar  month  next  succeeding  the  date  of  the 
passage  of  this  Act.    (39  Stat.  481.) 

Section  9,  referred  to,  is  set  forth  ante,  §  6309i;  section  18  is  omitted  as 
temporary  (see  note  under  preceding  section);  and  section  19  la  set  forth 
ante,  §  0:S0t)s. 

SH;tion  21  of  Act  Aug.  18,  1914,  c.  255,  repealed  by  §  6309u,  post,  read 
as  follows: 

"Sections  nine,  nineteen,  and  twenty  of  this  Act  and  all  provisions  of  this 
Act  authorizing  rules  and  regulations  to  be  prescribed  shall  be  effective  im- 
mediately. All  other  sections  of  this  Act  shall  become  and  be  effective  on 
and  after  six  months  from  the  date  of  the  passage  of  this  Act:  Provided, 
That  nothing  in  this  Act  shall  be  construed  to  apply  to  any  contract  of  sale 
of  any  cotton  for  future  delivery  mentioned  in  section  three  of  this  Act  which 
shall  have  be6n  made  prior  to  the  date  when  section  three  becomes  effective.*' 

§  6309u.  (Act  Aug.  11,  1916,  c.  313.)     [Sec.  21.]     Repeal;   effect 

The  Act  entitled  "An  Act  to  tax  the  privilege  of  dealing  on  ex- 
changes, boards  of  trade,  and  similar  places  in  contracts  of  sale  of 
cotton  for  future  delivery,  and  for  other  purposes,"  approved  August 
eighteenth,  nineteen  hundred  and  fourteen  (Thirty-eighth  Statutes 
at  Large,  page  six  hundred  and  ninety-three),  is  hereby  repealed, 
effective  on  and  after  the  first  day  of  the  calendar  month  next 
succeeding  the  date  of  the  passage  of  this  act:  Provided,  That 
nothing  in  this  Act  shall  be  construed  to  affect  any  right  or  priv- 
ilege accrued,  any  penalty  or  liability  incurred,  or  any  proceeding 
commenced  under  said  Act  of  August  eighteenth,  nineteen  hun- 
dred and  fourteen,  or  to  diminish  any  authority  conferred  by  said 
Act  on  any  official  of  the  United  States  necessary  to  enable  him 
to  carry  out  any  duties  remaining  to  be  performed  by  him  under 
the  said  Act,  or  to  impair  the  effect  of  the  findings  of  the  Secretary 
of  Agriculture  upon  any  dispute  referred  to  him  under  said  Act,  or 
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to  affect  any  right  in  respect  to,  or  arising  out  of,  any  contract 
mentioned  in  section  three  of  said  Act,  made  on  or  subsequent 
to  February  eighteenth,  nineteen  hundred  and  fifteen,  and  prior  to 
the  first  day  of  the  calendar  month  next  succeeding  the  date  of 
the  passage  of  this  Act,  but  so  far  as  concerns  any  such  contract 
said  Act  of  August  eighteenth,  nineteen  hundred  and  fourteen, 
shall  remain  in  force  with  the  same  effect  as  if  this  Act  had  not 
been  passed.    (39  Stat.  482.) 

Act  Aug.  18,  1914,  c.  256,  38  Stat.  693,  was  an  act  similar  in  its  provisions 
to  this  act.    See  notes  to  preceding  sections  of  this  act,  ante,  §§  6309a-6309t 

§  6309V.  (Act  Aug.  11,  1916,  c.  313.)  [Sec.  22.]  Effect  of  par- 
tial invalidity  of  act. 
If  any  clause,  sentence,  paragraph,  or  part  of  this  Act  shall  for 
any  reason  be  adjudged  by  any  court  of  competent  jurisdiction  to 
be  invalid,  such  judgment  shall  not  affect,  impair,  or  invalidate  the 
remainder  thereof,  but  shall  be  confined  in  its  operation  to  the 
clause,  sentence,  paragraph,  or  part  thereof  directly  involved  in 
the  controversy  in  which  such  judgment  shall  have  been  rendered. 
(39  Stat.  482.) 


CHAPTER  NINE 
Stamp-Taxes  on  Specific  Objects 

fiec  6ec. 

6310.  Tax  on  playing  cards.  6315.  Selling  or  removing  for  sale  play- 

6311.  Stamps  to  be  canceled;    penalty  ing      cards     without     affixing 

for  fraudulent  use;    method  of  stamps;    penalty. 

cancellation.  6316.' Removing    stamps    from    playing 

6312.  Manufacturers  to  register.  cards;    penalty. 

6313.  Preparation    and    furnishing    of  6317.  Selling    playing    cards     without 

stamps.  stamiw;   penalty.  ' 

6314.  Forging,    counterfeiting,   etc.,    or      6318.  Manufacturer   to   pay   tax;    who 

fraudulently    using    or    selling  deemed   manufacturer;    tax  on 

stamps,  etc.  articles  of  foreign  manufacture. 

(R.'  S.  §§  3418,  3419.     Repealed.) 

R.  S.  §  3418,  imposed  a  tax  on  bank  checks,  drafts,  and  orders  for  the  pay- 
ment of  money  drawn  on  banks,  bankers,  and  trust  companies.  It  was  modi- 
fied by  Act  Feb.  8,  1875,  c.  36,  §  15,  18  Stat.  310,  which  amended  Act  June  30, 
1864,  c.  173,  §  151,  13  Stat.  291,  which  was  incorporated  into  this  section. 
The  tax  was  repealed  by  Act  March  3,  1883,  c.  121,  §  1,  22  Stat.  488. 

Receipts  in  receipt  books  of  savings  banks  were  exempted  from  the  stamp 
tax  by  Act  March  3,  1875,  c.  127,  §  6,  18  Stat.  340.  This  provision,  also,  was 
superseded  by  Act  March  3,  1883,  c.  121,  §  1,  22  Stat.  488. 

R.  S.  §  3419,  imposed  a  tax  on  medicinal  preparations,  perfumery,  cosmetics, 
matches,  playing  cards,  etc.,  as  designated  in  Schedule  A,  following  R.  S.  § 
3437.    The  tax  was  repealed  by  Act  March  3,  1883,  c.  121,  §  1,  22  Stat.  488. 

The  stamp-taxes  on  checks,  drafts,  and  other  instruments  and  documents, 
and  on  medicinal  proprietary  articles,  perfumery,  etc.,  imposed  by  the  War 
Revenue  Act  of  June  13,  1898,  c.  448,  §  6,  30  Stat.  451,  and  the  act  amenda- 
tory thereof,  Act  March  2,  1901,  c.  806,  §  5,  31  Stat.  940,  were  abrogated  by 
the  repeal  of  those  provisions  by  Act  April  12,  1902,  c.  500,  §  7,  32  Stat.  97. 
The  stamp-taxes  were  again  imposed  by  Act  Oct.  22,  1914,  c.  331,  §§  5-24, 
38  Stat.  753-764,  and  by  Res.  Dec.  17,  1915,  39  Stat.,  but  the  taxes  were 
again  abrogated  by  Act  Sept.  8,  1916,  c.  463,  §  410,  ante,  §  5980^ 

Notes  of  Deciflions 

See  notes  at  end  of  chapter,  and  see  1903)  122  Fed.  993  (writ  of  error  dis- 

U.   S.   V.   Isham    (1873)    84  U.   S.    (17  missed   Rutan   v.   Johnson    [1904]    130 

Wall.)   496,  21  L.   Ed.  728;   U.   S.  v.  Fed.  109,  64  C.  O.   A.  443);  Simpson 

Mann  (1877)  95  U.  S.  580,  582,  24  L.  v.  Treat   (C.  O.  1904)  126  Fed.  1003, 

Ed.  531;  Ferguson  v.  Arthur  (1886)  6  1005;   Johnson   &   Johnson   v    Herold 

Sup.  Ct.  861,  864,  117  U.  S.  482,  29  L.  (C.   C.  1907)   161  Fed.  593;  *U.  S.  v. 

Ed.   979;  J.   EUwood  Lee  Co.   v.  Mc-  Stubbs    (D.    C.    1898)    91    Fed.    608; 

Clain    (O.    O,    1901)    106    Fed.    164;  (1898)  22  Op.  Atty.  Gen.  134;   (1898) 

Johnson  &  Johnson  v.   Rutan   (0.   C.  22  Op.  Atty.  Gen.  272. 
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(R.  S.  §§  3420-3428.     Superseded.) 

R.  2S.  §  3420,  exempted  from  the  stamp  tax  blank  checks,  drafts,  and  or- 
ders issued  by  officers  of  the  United  States  Government,  or  officers  of  States 
or  municipalities. 

R.  S.  §  3421,  rendered  unstamped  instruments  subject  to  a  stamp  tax  in- 
admissible in  evidence,  made  it  unlawful  to  record  them,  and  declared  such 
recording  void. 

R.  S.  i  3422,  subjected  the  party  omitting  to  stamp  an  instrument  required 
to  be  stamped  to  a  penalty.  It  was  amended  by  Act  Feb.  lJ8,  1875,  c  80,  18 
Stat.  319,  and  by  Act  Feb.  27,  1877,  c.  69,  19  Stat  248. 

R.  S.  §  3423,  prescribed  the  manner  of  canceling  the  stamps  denoting  the 
tax  imposed  by  this  chapter. 

R.  S.  §  3424,  authorized  the  Commissioner  of  Internal  Revenue  to  pre- 
scribe methods  of  canceling  such  stamps,  either  as  a  substitute  for,  or  in  addi- 
tion to,  the  method  prescribed  in  this  chapter. 

R.  S.  §  3425,  authorized  the  Commissioner  to  sell  adhesive  stamps  or  stamp- 
ed paper  to  collectors  and  deputies,  and  to  postmasters,  stationers,  and  others. 

R.  2S.  I  3426,  authorized  the  Commissioner  to  make  allowances  for  stamps 
spoiled,  destroyed,  or  rendered  useless.  It  was  amended  by  Act  March  1, 
1879,  c.  125,  §  17,  20  Stat.  349.  A  permanent  appropriation  to  repay  the 
amount  paid  for  such  stamps  was  made  by  R.  S.  {  3689,  post,  f  6799. 

R.  S.  §  3427,  authorized  the  Commissioner  to  supply  collectors,  assistant 
treasurers  of  the  United  States,  designated  depositories,  and  postmasters  with 
adhesive  stamps  without  prepayment  therefor. 

R.  S.  §  3428,  authorized  the  Commissioner  to  make  regulations  as  to  the 
disposal  and  safe-keeping  of  adhesive  stamps  and  stamped  paper. 

All  these  sections  were  superseded  by  Act  March  8,  1883,  c.  121,  §  1,  22 
Stat.  488,  which  repealed  the  taxes  imposed  by  R.  S.  §§  3418,  3419.  See  notes 
to  said  R.  S.  §§  3418,  3419,  ante. 

Motes  of  DooiflioiM 

See  notes  at  end  of  chapter,  and  see  y.  U.  8.  (1884)  4  Sup.  Ct  244,  111  U. 

U.   S.  v.   Isham    (1873)    17  Wall.  496,  S.  22,  28  L.  Ed.  341;  Jessup  v.  U.  a 

501,    21   L.    Ed.   728;    Same    v.    Mann  (1882)  1  Sup.  Ct.  74,  75,  77,  106  U.  a 

(1877)   95  U.   S.   580,  582,  24  L.   Ed.  147,  27  L.  Ed.  85;  U.  S.  v.  American 

531;   Same  v.  Kaufman   (1877)   96  U.  Tobacco  Co.    (1897)   17  Sup.   Ct,  619, 

S.  567,  569.  24  L.  Ed.  792;  Bechtel  v.  166  U.   S.  468,  41  L.  Ed.  1081;  Dia- 

U.  S.  (1879)  101  U.  S.  597,  598,  600,  mond  Match  Co.  v.  U.  S.  (O.  0.  1887) 

25    L.   Ed.    1019;    U.    S.    v.    Goldback  31  Fed.  271,  274;   Swift.  Courtney  & 

(1880)  102  U.  S.  623,  26  L.  Ed.  249;  Beecher  Co.  v.  U.  S.  (1878)    14  Ct  CL 

Same  v.  Real  Estate  Sav.  Bank  (1881)  481;   American   Tobaccb   Co.   v.   U.   a 

104  U.    S.  728,  733,   26  L.   Ed.   908;  (1897)  32  Ct  CI.  207;  Dugan  v.  U.  a 

Swift  Co.  V.  U.  S.   (1881)    105  U.  S.  (1899)  34  Ot  OL  458. 
691;  Swift  &  Courtney  &  Beecher  Co. 

(R.  S.  §  3429.  Superseded.) 
R.  S.  §  3429,  rendered  the  forging,  counterfeiting,  etc,  or  fraudulently  us- 
ing or  selling  stamps  made  or  used  pursuant  to  this  chapter  or  any  previous 
law  on  the  subject  punishable  by  imprisonment  or  fine,  or  both,  at  the  dis- 
cretion of  the  court  It  was  amended  by  Act  Feb.  27,  1877,  c  69,  §  1,  19 
Stat  248,  and  was  again  amended  by  Act  March  1,  1879,  c  125,  §  17,  20 
Stat.  349,  to  read  as  set  forth  there.  And  the  section  as  so  amended  was  re- 
enacted  in  the  same  words,  except  the  change  of  the  words  "this  chapter"  to 
"this  Act,"  by  the  Wilson  Tariff  Act  of  Aug.  27,  1894,  c.  349,  i  42,  post,  fi 
6314.     See  notes  to  said  section,  post,  §  6314. 

(R,  S.  §§  3430-3432.     Superseded.) 

R.  S.  §  3430,  imposed  a  penalty  on  a  person  selling  or  removing  for  sale 
drugs,  medicinal  preparations,  perfumery,  cosmetics,  etc.,  matches,  and  play- 
ing cards,  without  affixing  the  required  stamp.  It  was  amended  by  Act  March 
1,  1879.  c.  125,  I  19,  20  Stat.  351. 

R.  S.  I  3431,  imposed  a  penalty  on  a  manufacturer  of  drugs,  medicinal 
preparations,  perfumery,  cosmetics,  etc.,  matches,  and  playing  cards,  remov- 
ing stamps  affixed  on  such  articles. 

R.  S.  §  3432,  imposed  a  penalty  on  manufacturers  selling  drugs,  medicinal 
preparations,  perfumery,  cosmetics,  etc.,  matches  and  playing  cards,  without 
affixing  the  required  stamp. 

These  three  sections,  also,  were  superseded  by  the  repeal  of  the  stamp-taxes 
referred  to  therein,  which  were  imposed  by  R.  S.  §§  3418,  3419,  by  Act  March 
3,  1883,  c.  121,  §  1,  22  Stat  488.    See  notes  to  said  R.  S.  i§  3418,  3419,  ante. 

Subsequent  provisions  imposing  a  stamp-tax  on  playing  cards  were  made  by 
the  Wilson  Tariff  Act  of  Aug.  27,  1894,  c  349,  {f  38-46,  post,  U  6310-6319. 
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§  6310.  (Act  Aug.  27,  1894,  c.  349,  §  38.)  Tax  on  playing  cards. 
On  and  after  the  first  day  of  x\ugust,  eighteen  hundred  and 
ninety-four,  there  shall  be  levied,  collected,  and  paid,  by  adhe- 
sive stamps,  a  tax  of  two  cents  for  and  upon  every  pack  of  play-^ 
ing  cards  containing  not  more  than  fifty-four  cards,  manufac- 
tured and  sold  or  removed,  and  also  upon  every  pack  in  the  stock 
of  any  dealer  on  and  after  that  date ;  and  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
shall  make  regulations  as  to  dies  and  adhesive  stamps.  (28  Stat. 
560.) 

This  section  and  the  eight  sections  next  foUowing  were  a  part  of  the  Wil- 
son Tariff  Act,  cited  above. 

A  previous  tax  on  playing  cards,  imposed  by  R.  S.  f  8419,  was  repealed 

by  Act  March  3,  1883,  c.  121,  f  1,  22  Stat.  488. 

« 

Notes  of  Dooifliona 

Necessity     of    each     pack     showing  paid  the  tax  and  offer  the  reassembled 

stamp.^The    statute    imposing    an    in-  packs  for  sale  in  new  wrappings  with- 

temal  revenue  tax  on  playing  cards  re-  out  restamping.     U.  S.  v.  Neustaedter 

qnires  that   each   pack  of  cards   shaU  (O.  0.  1906)  149  Fed.  1010. 

show  a  stamp  denoting  the  payment  of  Cited    without    definite    application, 

the  tax,  so  that  a  dealer  may  not  re-  U.  S.  v.  Burr  (1895)  15  Sup.  Ot.  1002, 

assemble  cards  from  packs  that  have  1005,  159  U.  S.  78,  40  L.  Ed.  82. 

§  6311.  (Act  Aug.  27,  1894,  c.  349,  §  39.)  Stamps  to  be  canceled; 
penalty  for  fraudulent  use;  method  of  cancellation. 
In  all  cases  where  an  adhesive  stamp  is  used  for  denoting  the 
tax  imposed  by  this  Act  upon  playing  cards,  except  as  herein- 
after provided,  the  person  using  or  affixing  the  same  shall  write 
thereon  the  initials  of  his  name  and  the  date  on  which  such  stamp 
is  attached  or  used,  so  that  it  may  not  again  be  used.  And  ev- 
ery person  who  fraudulently  makes  use  of  an  adhesive  stamp  to 
denote  any  tax  imposed  by  this  Act  without  so  effectually  canceling 
and  obliterating  such  stamp  shall  forfeit  the  sum  of  fifty  dollars. 
The  Commissioner  of  Internal  Revenue  is  authorized  to  prescribe 
such  method  for  the  cancellation  of  stamps  as  substitute  for,  or  in 
addition  to  the  method  prescribed  in  this  section  as  he  may  deem 
expedient  and  effectual.  And  he  is  authorized,  in  his  discretion,  to 
make  the  application  of  such  method  imperative  upon  the  manufac- 
turers of  playing  cards.    (28  Stat.  560.) 

§  6312.  (Act  Aug.  27,  1894,  c.  349,  §  40.)     Manufacturers  to  reg- 
ister. 

Every  manufacturer  of  playing  cards  shall  register  with  the  col- 
lector of  the  district  his  name  or  style,  place  of  residence,  trade, 
or  business,  and  the  place  where  such  business  is  to  be  carried 
on,  and  a  failure  to  register  as  herein  provided  and  required  shall 
subject  such  person  to  a  penalty  of  fifty  dollars.    (28  Stat.  560.) 

§  6313.  (Act  Aug.  27,  1894,  c.  349,  §  41.)  Preparation  and  fur- 
nishing  of  stamps. 
The  Commissioner  of  Internal  Revenue  shall  cause  to  be  pre- 
pared, for  payment  of  the  tax  upon  playing  cards,  suitable  stamps 
denoting  the  tax  thereon.  Such  stamps  shall  be  furnished  to 
collectors  requiring  them,  and  collectors  shall,  if  there  be  any 
manufacturers  of  playing  cards  within  their  respective  districts,  keep 
on  hand  at  all  times  a  supply  equal  in  amount  to  two  months'  sales 
thereof,  and  shall  sell  the  same  only  to  such  manufacturers  as  have 
registered  as  required  by  law  and  to  importers  of  playing  cards,  who 
are  required  to  affix  the  same  to  imported  playing  cards,  and  to  per- 
sons who  are  required  by  law  to  affix  the  same  to  stocks  of  playing 
cards  on  hand  when  the  tax  thereon  imposed  first  takes  effect.  Ev- 
ery collector  shall  keep  an  account  of  the  number  and  denominate 
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values  of  the  stamps  sold  by  him  to  each  manufacturer  and  to  other 
persons  above  described.    (28  Stat.  560.) 

§  6314.  (Act  Aug.  27,  1894,  c.  349,  §  42.)  .  Forging,  counterfeit, 
ing,  etc.,  or  fraudulently  using  or  selling  stamps,  etc. 
If  any  person  shall  forge  or  counterfeit,  or  cause  or  procure  to 
be  forged  or  counterfeited,  any  stamp,  die,  plate,  or  other  instru- 
ment, or  any  part  of  any  stamp,  die,  plate,  or  other  instrument 
which  shall  have  been  provided  or  may  hereafter  be  provided,  made, 
or  used  in  pursuance  of  the  provisions  of  this  Act  or  of  any  previous 
provisions  of  law  on  the  same  subjects,  or  shall  forge,  counterfeit, 
or  resemble,  or  cause  or  procure  to  be  forged,  counterfeited,  or  re- 
sembled the  impression  or  any  part  of  the  impression  of  any  such 
stamp,  die,  plate,  or  other  instrument,  as  aforesaid,  upon  any  paper, 
or  shall  stamp  or  mark  or  cause  or  procure  to  be  stamped  or  marked 
any  paper  with  any  such  forged  or  counterfeited  stamp,  die,  plate, 
or  other  instrument  or  part  of  any  stamp,  die,  plate,  or  other  instru- 
ment, as  aforesaid,  with  intent  to  defraud  the  United  States  of  any 
of  the  taxes  hereby  imposed  or  any  part  thereof;  or  if  any  person 
shall  utter,  or  sell,  or  expose  ta  sale  any  paper,  article,  or  thing 
having  thereupon  the  impression  of  any  such  counterfeited  stamp, 
die,  plate,  or  other  instrument,  or  any  part  of  any  stamp,  die,  plate, 
or  other  instrument,  or  any  such  forged,  counterfeited,  or  resembled 
impression,  or  part  of  impression,  as  aforesaid,  knowing  the  same 
to  be  forged,  counterfeited,  or  resembled;  or  if  any  person  shall 
knowingly  use  or  permit  the  use  of  any  stamp,  die,  plate,  or  other 
instrument  which  shall  have  been  so  provided,  made,  or  used,  as 
aforesaid,  with  intent  to  defraud  the  United  States ;  or  if  any  person 
shall  fraudulently  cut,  tear,  or  remove,  or  cause  or  procure  to  be  cut, 
torn,  or  removed,  the  impression  of  any  stamp,  die,  plate,  or  other 
instrument,  which  shall  have  been  provided,  made,  or  used  in  pur- 
suance of  this  Act,  or  of  any  previous  provisions  of  law  on  the 
same  subjects,  from  any  paper,  or  any  instrument  or  writing  charged 
or  chargeable  with  any  of  the  taxes  imposed  by  law;  or  if  any 
person  shall  fraudulently  use,  join,  fix,  or  place,  or  cause  to  be 
used,  joined,  fixed,  or  placed,  to,  with,  or  upon  any  paper,  or  any 
instrument  or  writing  charged  or  chargeable  with  any  of  the  taxes 
hereby  imposed,  any  adhesive  stamp,  or  the  impression  of  any  stamp, 
die,  plate,  or  other  instrument,  which  shall  have  been  provided,  made, 
or  used  in  pursuance  of  law,  and  which  shall  have  been  cut,  torn,  or 
removed  from  any  other  paper  or  any  instrument  or  writing  char- 
ged or  chargeable  with  any  of  the  taxes  imposed  by  law;  or  if  any 
person  shall  willfully  remove  or  cause  to  be  removed,  alter  or  cause 
to  be  altered,  the  canceling  or  defacing  marks  on  any  adhesive  stamp, 
with  intent  to  use  the  same,  or  to  cause  the  use  of  the  same,  after 
it  shall  have  been  once  used,  or  shall  knowingly  or  willfully  sell  or 
buy  such  washed  or  restored  stamps  or  offer  the  same  for  sale,  or 
give  or  expose  the  same  to  any  person  for  use,  or  knowingly  use 
the  same,  or  prepare  the  same  with  intent  for  the  further  use  there- 
of;  or  if  any  person  shall  knowingly  and  without  lawful  excuse  (the 
proof  whereof  shall  lie  on  the  person  accused)  have  in  his  posses- 
sion any  washed,  restored,  or  altered  stamps,  which  have  been  re- 
moved from  any  article,  paper,  instrument,  or  writing,  then,  and  in 
every  such  case,  every  person  so  offending,  and  every  person  know- 
ingly and  willfully  aiding,  abetting,  or  assisting  in  committing  any 
such  offense  as  aforesaid,  shall,  on  conviction  thereof,  forfeit  the  said 
counterfeit,  washed,  restored,  or  altered  stamps  and  the  articles  upon 
which  they  are  placed  and  be  punished  by  fine  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  and  confinement  to  hard  labor 
not  exceeding  five  years,  or  both,  at  the  discretion  of  the  court. 
And  the  fact  that  any  adhesive  stamp  so  bought,  sold,  offered  for 
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sale,  used,  or  had  in  possession  as  aforesaid,  has  been  washed  or 
restored  by  removing  or  altering  the  canceling  or  defacing  marks 
thereon,  shall  be  prima-facie  proof  that  such  stamp  has  been  once 
used  and  removed  by  the  possessor  thereof  from  some  paper,  in- 
strument, or  writing  charged  with  taxes  imposed  by  law,  in  viola- 
tion of  the  provisions  of  this  section.     (28  Stat.  561.) 

Provisions  similar  to  those  of  this  section,  made  by  R.  S.  §  3429,  as  amended 
by  Act  March  1,  1879,  c.  125,  §  17,  20  SUt.  349,  were  re-enacted  in  this 
section  in  the  same  language  except  the  change  of  the  words  thereof  "this 
chapter,"  to  "this  Act."  Thereby  said  provisions  were  superseded,  this  sec- 
tion applying  to  the  forgery  or  counterfeiting,  etc.,  of  any  stamp,  die,  etc., 
provided,  made,  or  used  *'in  pursuance  of  the  provisions  of  this  Act  or  of 
any  previous  provisions  of  law  on  the  same  subjects." 

The  provisions  of  this  section  are  not  limited  in  application  as  are  those 
of  the  other  sections  of  the  same  act  set  forth  in  this  chapter,  ante,  §§  6310- 
6313,  post,  §§  6315-6318,  to  the  stamp-tax  on  playing  cards. 

Notes  of  Deolslons  ' 

Removal  or  defacement  of  stamps.—  50  per  cent,  discount,  after  such  deal- 

"While    criminal    offenses    against    the  er  had  furnished  three  "samples"  which 

United  States  are  wholly  statutory,  and  were  genuine.    The  dealer  gave  defend- 

indictments    therefor    must   find    their  ant  an  envelope  said  to  contain  $663  in 

warrant  in  the  provision  of  some  stat-  stamps,  for  which  $331.50  was  expect- 

ute,  the  fact  that  an  att  of  congress  ed,  and  defendant  handed  the  envelope, 

creating   an   offense— such   as   the   de-  unopened,  to  the  one  who  had  agreed 

facement  or  removal  of  revenue  stamps  to  assist  in  selling.    The  stamps  were 

or  marks   or  brands— delegates   to   an  then  taken  to  another  man,  who  was 

administrative  department  of  the  gov-  about   to   sell   them,   when  they   were 

ernment  the  duty  of  designing  and  pre-  seized.      Defendant    was    indicted    for 

paring  such  stamps  or  prescribing  such  knowingly  having^  in  his  possession  and 

marks  and  brands,  and  making  regu-  offering  for  sale  washed  and  restored 

lations  governing   their  use,   does  not  revenue  stamps.    There  was  some  tes- 

render    their    removal    or    defacement,  timony  that  it  is  a  custom  for  genuine 

when  used  in  accordance  with  such  reg-  stamps  to  be  sold  in  the  neighborhood 

uladons,  any  the  less  a  statutory  of-  where  these  were  offered  at  large  dis- 

fense.    Wilkins  v.  U.  S.  (1899)  96  Fed.  counts.     Held,  that  the   evidence  was 

837,  37  C.  C.  A.  588.  sufficient  to  justify  a  conviction.    Kauf- 

mann  v.  U.  S.  (1902)  113  Fed.  919,  51 

Dealing  In  washed  stamps.  —  One  G.  G.  A.  549. 
whom  defendant  knew  to  be  a  dealer  in  Defendant's  requests  to  instruct  the 
washed  revenue  stamps  asked  him  to  jury  that,  before  they  could  render  a 
assist  in  finding  purchasers  for  stamps  verdict  of  guilty,  they  must  be  satisfied 
which  such  dealer  said  were  a  part  of  beyond  a  reasonable  doubt  that  he  had 
the  estate  left  by  his  deceased  uncle.  inspected  the  stamps,  and  had  seen  that 
Defendant  repeatedly  declared  he  would  they  were  canceled  and  washed,  or  else 
have  nothing  to  do  with  washed  stamps,  there  must  be  proof  that  such  dealer 
and  was  assured  that  they  were  gen;  had  told  defendant  that  the  stamps 
nine.  Defendant  found  a  man  who  were  washed  and  canceled,  were  prop- 
agreed  to  assist  in  selling  the  stamps  at  erly  refused.     Id. 

§  6315.  (Act  Aug.  27,  1894,  c.  349,  §  43.)  Selling  or  removing  for 
sale  playing  cards  without  affixing  stamps;  penalty. 
Whenever  any  person  makes,  prepares,  and  sells  or  removes 
for  consumption  or  sale,  playing  cards,  whether  of  domestic  man- 
ufacture or  imported,  upon' which  a  tax  is  imposed  by  law,  with- 
out affixing  thereto  an  adhesive  stamp  denoting  the  tax  before  men- 
tioned, he  shall  incur  a  penalty  of  fifty  dollars  for  every  omission  to 
affix  such  stamp:  Provided,  That  playing  cards  may  be  removed 
from  the  place  of  manufacture  for  export  to  a  foreign  country,  with- 
out payment  of  tax,  or  affixing  stamps  thereto,  under  such  regula- 
tions and  the  filing  of  such  bonds  as  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
prescribe.    (28  Stat.  562.) 

Cited    without    definite    application, 

U.  S.  V.  Burr  (1895)  15  Sup.  Ct.  1002, 

1005,  159  U.  S.  78,  40  L.  Ed.  82. 
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§  6316.  (Act  Aug.  27,  1894,  c.  349,  §  44.)  Removing  stamps  from 
playing  cards;  penalty. 
Every  manufacturer  or  maker  of  playing  cards  who,  after  the 
same  are  so  made,  and  the  particulars  hereinbefore  required  as 
to  stamps  have  been  complied  with,  takes  off,  removes,  or  detach- 
es, or  causes,  or  permits,  or  suffers  to  be  taken  off,  or  removed, 
or  detached,  any  stamp,  or  who  uses  any  stamp,  or  any  wrapper  or 
cover  to  which  any  stamp  is  affixed,  to  cover  any  other  article  or 
commodity  than  that  originally  contained  in  such  wrapper  or  cover, 
with  such  stamp  when  first  used,  with  the  intent  to  evade  the  stamp 
duties,  shall,  for  every  such  article,  respectively,  in  respect  of  which 
any  such  offense  is  committed,  be  subject  to  a  penalty  of  fifty  dol- 
lars, to  be  recovered  together  with  the  costs  thereupon  accruing; 
and  every  such  article  or  commodity  as  aforesaid  shall  also  be  for- 
feited.   (2^  Stat.  562.) 

§  6317.  (Act  Aug.  27,  1894,  c.  349,  §  45.)  Selling  playing  cards 
without  stamps;  penalty. 
Every  maker  or  manufacturer  of  playing  cards  who,  to  evade 
the  tax  or  duty  chargeable  thereon,  or  any  part  thereof,  sells,  ex- 
poses for  sale,  sends  out,  removes,  or  delivers  any  playing  cards 
before  the  duty  thereon  has  been  fully  paid,  by  affixing  there- 
on the  proper  stamp,  as  provided  by  law,  or  who,  to  evade  as  afore- 
said, hides  or  conceals,  or  causes  to  be  hidden  or  concealed,  or  re- 
moves or  conveys  away,  or  deposits,  or  causes  to  be  removed  or 
conveyed  away  from  or  deposited  in  any  place,  any  such  article  or 
commodity,  shall  be  subject  to  a  penalty  of  fifty  dollars,  together 
with  the  forfeiture  of  any  such  article  or  commodity.  (28  Stat. 
562.) 

Cited    without    definite    application, 

U.  S.  V.  Burr  (1895)  15  Sup.  Ot.  1002, 

1005,  159  U.  S.  78,  40  L.  Ed  82. 

§  6318.  (Act  Aug.  27,  1894,  c.  349,  §  46.)     Manufacturer  to  pay 
tax ;    who  deemed  manufacturer ;    tax  on  articles  of  foreign 
manufacture. 
The  tax  on  playing  cards  shall  be  paid  by  the  manufacturer 
thereof.     Every   person   who  offers  or  exposes   for   sale   playing 
cards,  whether  the  articles  so  offered  or  exposed  are  of  foreis^n 
manufacture  and  imported  or  are  of  domestic  manufacture,  shall  be 
deemed  the  manufacturer  thereof,  and  subject  to  all  the  duties,  li- 
abilities, and  penalties  imposed  by  law  in  regard  to  the  sale  of  do- 
mestic articles  without  the  use  of  the  proper  stamps  denoting  the 
tax  paid  thereon,  and  all  such  articles  of  foreign  manufacture  shall, 
in  addition  to  the  import  duties  imposed  on  the  same,  be  subject  to 
the  stamp  tax  prescribed  in  this  Act.     (28  Stat.  562.) 

The  Commissioner  of  Internal  Revenue  was  required  to  estimate  the  tax  on 
articles  sold  without  the  use  of  the  proper  stamp  by  section  47  of  this  act»  post. 
§  6348. 

The  duty  of  playing  cards  was  fixed  by  the  Underwood  Tariff  Act  of  Oct 
3,  1913,  c.  16,  §  I,  par.  331,  ante,  §  5291,  par.  331. 

(R.  S.  §  3433.     Superseded.) 

This  section,  as  enacted  in  the  Revised  Statutes,  provided  that  medicines, 
preparations,  etc.,  manufactured  wholly  or  in  part  of  domestic  spirits,  in- 
tended for  exportation,  in  order  to  be  manufactured  and  sold  or  removed, 
without  being  charged  with  duty,  and  without  having  a  stamp  affixed  thereto, 
should  be  manufactured  in  warehouses,  as  thereby  prescribed. 

An  amendment  of  the  section  by  inserting  therein  the  words  "except  distilled 
spirits,"  was  superseded  by  provisions  for  removal  of  distilled  spirits  from  dis- 
tillery warehouses,  without  payment  of  tax,  by  manufacturers  of  medicines, 
preparations,  etc.,  in  manufacturing  warehouses,  made  by  Act  March  1,  1879, 
c.  125,  §  20,  amended  by  Act  May  28,  1880,  c.  108,  §  14,  ante,  {  6068. 
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The  proYisions  of  the  original  section,  without  said  inserted  words  "except 
distilled  spirits/*  were  substantially  re-enacted  in  and  superseded  by  section 
10  of  the  McKinley  Tariff  Act  of  Oct.  1, 1890,  c  1244,  |  10,  post,  |  6339. 

Cited    without    definite    applleatlony 

See  18  Op.  Atty.  Gen.  82. 

(R.  S.  §  3434.    Transferred  to  Chapter  11.) 

This  section  provided  for  the  removal  of  artidee,  manufiietared  in  bonded 
warehoases  under  the  preceding  section,  R.  S.  |  8433,  situated  in  any  of  the 
Atlantic  States,  to  customs  bonded  warehouses  on  the  Pacific  coast,  for  ex- 
portation therefrom. 

Act  Oct  1,  1890,  c  1244,  §  10,  which  re-enacted  and  superseded  said  preced- 
ing section  of  the  Revised  Statutes,  and  this  section,  are  placed,  with  other 
miscellaneous  provisions  relating  to  internal  revenue  taxation,  post,  under 
chapter  11  of  this  Title,  "Provisions  Common  to  Several  Objects  of  Taxation," 
SI  6339,  (5340. 

(R.  S.  §§  3435-3437.     Superseded.) 

R.  S.  §  3435,  defined  manufacturers  of  the  articles  mentioned  in  Schedule 
A,  following  R.  S.  |  8437,  as  persons  who  offered  or  exposed  for  sale  any  ot 
such  articles. 

R.  S.  S  3436,  exempted  from  stamp  tax  medicines  compounded  according  to 
the  United  States  or  other  national  pharmacopoeia. 

Medicines  prepared  according  to  any  standard  dispensatory  or  pharmacopoeia 
in  common  use  by  physicians  were  also  exempted  from  the  tax  by  Act  Feb.  8, 
1875,  c.  36,  S  22,  18  Stat  312. 

R.  S.  fi  3437,  authorized  an  assessment  of  unpaid  taxes  payable  by  stamps. 

The  schedule  of  medicinal  preparations,  peiiumeries,  cosmetics,  etc.,  desig- 
nated as  Schedule  A,  followed  R.  S.  |  3437. 

All  these  sections,  together  with  said  Schedule  A,  and  Act  Feb.  8,  1876,  c. 
36,  §  22,  were  superseded  by  Act  March  3,  1883,  c.  121,  §  1,  22  Stat  488, 
which  repealed  the  taxes  imposed  by  R.  S.  §§  3418,  3419. 

STAMP  TAX  ACT  OF  1914 

Act  Oct.  22,  1914,  c.  331,  §§  5-24,  38  Stat  753-764,  relating  to  stamp  taxes 
on  documents  and  other  objects,  was  repealed  by  Act  Sept.  8,  1916,  c.  463, 
I  410,  ante,  §  5980?.  By  section  411  of  the  act  last  mentioned,  set  forth 
ante,  §  6346a,  the  Commissioner  of  Internal  Revenue  is  authorized  to  redeem 
unused  stamps  issued  under  such  Act  Oct  22,  1914. 

Decisions  Relating  to  Stamp  Taxes  under  Fobmeb  Laws 

1.  Construction  of  statutes  in  general.  24.    Persons  who   may  or  should  procure 

2.  Application  to  Instruments  and  docu-  stamping  and  cancellation. 

ments  used  in  state  courts.  25.  Who  may  affix  omitted  stamps. 

8.    Determination  as  to  liability  to  stamp  26.    Deputy  collectors. 

tax.  27.  Conclusiveness  of  officer's  decision, 

i.    Persons   who  may  or  must  affix  and  28.  Collector's    certificate    of    subsequent 

cancel  stamps.  sufficient  stamp. 

6.    Presumption  as  to  proper  stamping.  29.  Presumption  as  to  subsequent  stamp- 

6.  Liability  of  instrument  to  stamp  duty.  ing. 

7.  Persons  liable  for  not  affixing  stamp.  30.  Effect  of  subsequent  stamping. 

8.  Intent  to  evade  statute.  81.  Effect  of  paying  price  of  stamp  and 

9.  Indictment  penalty. 

10.    Eyldence.  32.  Record  to  which  statute  applies. 

U.    Decisions  under  former  law  as  to  the  33.  Conveyance  of  realty. 

admission  in  evidence  of  unstamped  34.  Recording  unstamped  instrument 

instruments.  86.  Presumption    as    to    recorded    Instru- 

12.  Who  may  cancel.  ments  being  duly  stamped. 

13.  Sufficiency  of  cancellation.  36.  Filing  for  record. 

14.  Effect  of  irregularity  or  improper  can-  37.  Effect  as  to  validity  of  Instrument 

cellation.  38.    Unlawful  record  as  importing  construc- 

15.  Failure  to  cancel.  tive  notice. 

16.  Indictable  offense.  89.    Use  as  evidence  of  record  of  unstamp- 

17.  Practice  under  former  law  as  to  com-  ed  Instrument. 

missions.  40.    Official  bonds. 

18.  Omission«of  stamps  as  affecting  valid-         41.    Liquor  license  bonds. 

ity  of  instrument  42.    Tax  deeds. 

19.  Unstamped    instrument  as   subject   of        43.    County  orders. 

forgery.  44.    Certificate  of  appraisal  on  foreclosure. 

20.  Affixing  omitted  stamps  in  general.  46.    Certificate  of  acknowledgment  to  dec- 

21.  Omission   of  stamps  through  inadver-  laration  of  homestead. 

tence,  inability  to  procure  the  same,  46.    Official   papers,    instruments   and   cer- 

etc.  tificate   made   or   issued    by   federal 

22.  Stamping  copy  of  lost  instrument  officers. 

23.  District   wherein    application    to    affix  47.    Certificates  or  instruments  issued  for 

stamp  should  be  madsb  private   use. 
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48.    Liability  of  partners. 

48.    ''Selling"   and   "exposing  for  sale." 

60.  Sale   "in   the   original   and   unbroken 

package." 

61.  Presumption  as  to  stamping  article. 

62.  Forfeiture   for  removal   of  unstamped 

cosmetics  from  warehouse. 
68.    Manner   of  collecting  stamp  duty. 
64.    Constitutionality  of  tax. 
66.    Transactions  or  memorandum  subject 

to  tax  in  general. 

66.  Pledge  or  hypothecation  of  stock. 

67.  Agreement  to  sell. 

68.  "Call"  memorandum  or  writing. 
68.    Second  tax  on  memorandum. 

60.  CoDBtitutionallty. 

61.  "Similar    place"    within    meaning    of 

statute. 
68.    Former  law. 

68.    Extension   of  statute  by   construction. 
64.    Forged  note. 
66.    Receipt  for  money  loaned. 

66.  Receipt  for  property  to  be  paid  at  a 

certain    price. 

67.  Stamping  anew  on  transfer  to  another 

than  original  holder. 

68.  Constitutionality  of  tax  on  foreign  bill 

of  lading. 
68.    Term  "goods"  as  Including  money. 

70.  Meaning  of  "accepted  for  transporta- 

tion." 

71.  Duplicate  bills  of  lading. 

72.  Exemption  of  express  companies  as  to 

bills  of  lading,  etc. 
78.    Receipts  issued  by  express  companies. 
74.    E«xcess  baggage  receipt. 
76.    Transportation    extending    outside    of 

country. 

76.  Money  and  merchandise  carried  tree. 

77.  Inland   bills    of   lading   under    act  of 

18C4. 

78.  Who  must  affix  and  pay  for  stamp. 
78.  Liability  to  penalty  under  statute. 
80.    Telephone  messages  transmitted  under 

yearly  contracts. 
8L    Who  must  buy,  affix,  and  cancel  stamp 

or  telegraphic  dispatch. 
88.    "Bond"  defined. 

83.  Bond  In  possession  of  obligor  unissued. 

84.  Official  bonds. 

86.    Liquor  license  bonds. 

86.  Bonds  In  legal  proceedings. 

87.  Constitutionality. 

88.  Certificates  issued  by  state  officers. 
88.    Return  of  constable. 

80.  Affidavit  made  In   progress  of  cause. 

81.  Certificate  of  acknowledgment  attach- 

ed  to  declaration  of  homestead. 
88.    Certificates  on  foreclosure. 

83.  Copy  of  certificate  on  foreclosure. 

84.  Copy  of  order  approving  bond  of  trus- 

tee In  bankruptcy. 
86.    Transcript  of  Judgment  of  municipal 
court. 

86.  Certificate  as  to  transcript  or  exempli- 

fication of  foreign  Judgment. 

87.  Certificate  of  tax  sale. 

88.  Certificates  as  to  depositions. 

88.    Certificate  Indorsed  on  writ  issued  by 
Justice. 

100.  Certificate  to  appeal   record   or  tran- 

script. 

101.  Recorder's  certificate. 

108.    Magistrate's    certificate   exempt  under 
former  law. 

103.  Transaction  called  a  "put." 

104.  Recovery  of  tax  paid. 

106.    Stamping  according  to  actual  consid- 
eration. 

106.  E?nhancement    of    value    by    Improve- 

ments by  purchaser. 

107.  Amount    of    stamp    as    depending    on 

payment    in    gold    or    legal    tender 
notes. 


106.    Convejrance  subject  to  incumbrances. 
108.    Double  stamp  duty. 
110.    Deeds  on  Judicial  sales. 

IIL   Master's  deed. 

112.    Receiver's    deed    on    termination    of 

trust. 
118.    Tax  deed. 
114.    Affixing  stamp  to  x>oUcy  or  preliminary 

application. 
116.    Amount  of  policy. 

116.  Reinsurance. 

117.  Assignment  of  policy. 

118.  Raising  question  as  to  stamps  In  state 

court. 
118.    Power  of  attorney  in  general. 

120.  Power  of  attorney  in  bankruptcy  pro- 

ceedings. 

121.  Power  to  sell  or  convey  real  estate. 

The  notes  under  this  and  the  follow- 
ing sections  relating  to  stamp  taxes 
obviously  relate  to  former  statutes,  and 
are  inserted  as  bearing  more  or  less  on 
the  present  law  and  on  subsequent  acts 
which  may  be  enacted. 

1.  Construction  of  statutes  in  geoer* 
al. — ^A  law  imposing  a  stamp  duty  la 
intended  to  raise  revenue,  not  to  in- 
validate instruments,  and  should  be 
liberaUy  construed.  Day  y.  Baker 
(1SG.5)  36  Mo.  125. 

The  act  of  congress  requiring  stamps 
on  written  instruments  should  be  strict- 
ly construed.  Conroy  v.  Warren  (N.  T. 
1S02)  3  Johns.  Cas.  259,  2  Am.  Dec. 
156. 

2.  Application  to  instruments  and 
documents  used  In  state  courts.— The 
various  acts  of  congress  providing  that 
certain  instruments,  unless  stamped  in 
the  manner  therein  required,  shall  not 
be  recorded,  admitted,  or  used  as  evi- 
dence in  any  court,  etc.,  must  be  con- 
strued to  embrace  only  proceedings  bad 
and  acts  done  in  public  offices  and 
courts  established  under  the  constitu- 
tion of  the  United  States  and  by  au- 
thority of  act  of  congress  framed  in 
pursuance  thereof.  Duffy  v.  Hobson 
(1870)  40  Cal.  240,  6  Am.  Rep.  617. 

The  provision  of  the  federal  war 
revenue  law  of  1898  requiring  revenue 
stamps  to  be  attached  to  certain  instru- 
ments and  documents  does  not  apply  to 
instruments  used  in  legal  proceedings 
in  state  courts;  it  being  beyond  the 
power  of  the  federal  government  to  im- 
pose any  burden  on  the  procedure  of 
state  courts.  Dawson  v.  McCarty 
(1899)  57  P.  816,  21  Wash.  314.  75 
Am.  St  Rep.  841. 

3.  Determination  as  to  ilabliity  to 
stamp  tax.— In  determining  the  lia- 
bility of  an  instrument  to  a  stamp  duty, 
regard  is  to  be  had  to  its  form  and 
face,  rather  than  to  its  operation. 
Though  it  may  be  a  device  to  avoid  the 
stamp  duty,  and  its  operation  a  fraud 
on  the  revenue,  yet,  if  the  device  be 
carried  out  by  means  of  legal  forms, 
it  is  subject  to  no  legal  censure.  U. 
S.  V.  Isham  (1873)  84  U.  S.  (17  Wall) 
496.  21  L.  Ed.  728. 

Where  a  written  instrument  is  on  its 
face   one   which   requires   an  internal 
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revenue  stamp  under  the  law,  the  pur- 
pose for  which  it  was  taken  or  used 
cannot  be  inquired  into  to  affect  its  lia- 
bility to  the  duty.  Granby  Mercantile 
Co.  V.  Webster  (C.  C.  1899)  98  Fed. 
604. 

Where  a  tax  is  imposed  on  documents 
of  a  special  character,  to  determine 
whether  a  stamp  is  required,  the  form 
of  the  document  is  to  be  looked  to, 
rather  than  the  transaction  of  which 
it  is  a  part,  as  the  stamp  is  imposed, 
not  on  transactions,  but  on  documents. 
Merchants'  Warehouse  Co.  v.  McClain 
(C.  C.  1902)  112  Fed.  787,  judgment 
affirmed  McClain  v.  Merchants'  Ware- 
house Co.  (1902)  115  Fed.  295,  53  C. 
C.  A.  155. 

The  liability  of  an  instrument  to  a 
stamp  tax,  as  well  as  the  amount  of 
such  tax,  is  determined  by  the  form  and 
face  of  the  instrument,  and  cannot  be 
affected  by  proof  of  facts  outside  of  the 
instrument  itself.  (1899)  22  Op.  Atty. 
Gen.  369. 

4.  Persons  who  may  or  must  affix  and 
cancel  stampSd — ^See,  also,  notes  under 
Schedule  A(5),  post. 

Where,  in  ejectment,  the  plaintiff  of- 
fers a  deed  in  evidence  as  part  of  his 
chain  of  title,  and  the  defendant  there- 
upon asks  the  subscribing  witness  when 
the  deed  was  made,  stating  that  he 
makes  the  inquiry  only  to  show  that 
the  grantee,  and  not  the  grantors,  af- 
fixed and  canceled  the  war  revenue 
stamps  on  the  deed,  and  that  they  were 
affixed  on  the  day  of  the  date  of  the 
deed,  when  it  was  offered  for  record, 
and  disclaiming  any  purpose  to  offer 
evidence  of  bad  faith  or  other  attempt 
to  evade  the  revenue  law,  the  trial 
court  properly  sustains  an  objection  to 
the  question.  Crandall  v.  Lynch  (1902) 
20  App.  D.  C.  73. 

In  an  action  upon  a  written  contract 
bearing  a  proper  revenue  stamp,  it  is 
wholly  immaterial  which  party  to  the 
contract  affixed  the  revenue  stamp. 
Adams  v.  Dale  (1868)  29  Ind.  273. 

In  a  suit  on  a  written  contract,  prop- 
erly stamped,  an  objection  that  the 
maker  did  not  affix  the  stamp  nor  au- 
thorize it  to  be  done  is  untenable;  ft 
being  immaterial  who  affixed  the  stamp. 
Id. 

The  uttering  and  publishing  of  a 
promissory  note,  though  the  forger  did 
not  place  thereon  the  revenue  stamp 
required  by  Act  July  13,  1866,  is  in- 
dictable, as  under  that  act  any  person 
having  an  interest  in  the  note  might 
affix  the  proper  stamp  thereto,  and 
thereby  render  the  note  valid.  State 
V.  Mott  (1871)  16  Minn.  472  (Gil.  424), 
10  Am.  Rep,  152. 

The  person  executing  a  document 
which  requires  a  stamp  is  the  one  to 
.affix  it,  and  it  cannot  be  subsequently 
affixed,  nor  the  cancellation  made,  by 
any  party,  without  his  actual  knowl- 
edge   and    express   or   implied   assent 


Myers  v.  Smith  (N.  T.  1867)  48  Barb. 
614. 

Under  Revenue  Law,  §  151,  providing 
that  the  stamp  duty  shall  be  levied  up- 
on and  collected  in  respect  to  the  paper 
upon  which  it  is  placed  from  the  per- 
son who  shall  make  or  issiie  the  same, 
and  a  subsequent  section  providing  that 
a  person  issuing  or  affixing  the  same 
shall  write  the  initials  of  his  name 
thereon,  and  the  date  when  the  same  is 
affixed,  the  person  executing  a  docu- 
ment which  requires  a  stamp  is  the 
one  to  affix  it,  and  in  any  event  it  can- 
not be  affixed  nor  the  cancellation  ma>ie 
by  another  party,  without  the  actual 
knowledge  or  the  express  or  implied 
assent  of  the  party  who  issues  the  pa- 
per.    Id. 

A  purchaser  at  judicial  sale  is  entitled 
to  a  deed  which  will  be  a  defense  to 
his  title  in  any  tribunal  in  which  it 
may  be  attacked,  and  hence  he  can 
compel  the  referee  to  affix  thereto  the 
revenue  stamps  required  by  the  "War 
Tax  Act,"  since,  without  the  stalnps, 
the  deed  would  not  be  competent  evi- 
dence in'  the  federal  courts.  Loring 
V.  Chase  (1899)  56  N.  Y.  Supp.  312, 
26  Misc.  Rep.  318. 

The  duty  imposed  by  the  United 
States  stamp  laws  on  written  instru- 
ments may  be  paid  either  by  the  maker 
or  by  the  party  for  whose  use  and  bene- 
fit they  are  made.  Voight  v.  McKain 
(Pa.   1864)    2  Pittsb.   R.  522. 

It  is  the  duty  of  the  obligor  in  a 
voluntary  insolvent's  bond  to  affix  the 
stamp,  and  neither  he  nor  his  sure- 
ties can  aUege  his  own  neglect  in  avoid- 
ance of  the  bond.  McGovem  v.  Hoes- 
back  (1866)  53  Pa.  (3  P.  F.  Smith) 
176. 

It  being  the  duty  of  the  maker  of  a 
note  to  affix  and  cancel  a  revenue 
stamp,  he  cannot  raise  the  objection 
to  the  want  of  a  stamp,  when  it  is  of- 
fered in  evidence.  Mogelin  v^Westhoff 
(1871)  33  Tex.  788. 

A  note  is  not  inadmissible  in  evidence 
because  the  revenue  stamp  was  affix- 
ed by  an  indorsee.  Mays  v.  Rutledge 
(1873)  37  Tex.  134. 

5.  Presumption  as  to  proper  stamp- 
ing.— ^An  instrument  having  the  appro- 
priate revenue  stamp  attached  thereto 
will  be  presumed  to  have  been  stamp- 
ed by  the  proper  person  and  at  the 
proper  time.  Iowa  &  M.  R.  Co.  v. 
Perkins  (1869)  28  Iowa,  281. 

In  the  absence  of  anything  to  the 
contrary,  a  written  instrument,  requir- 
ed by  law  to  be  stamped,  will  be  pre- 
sumed to  have  been  properly  stamped. 
Thayer  v.  Barney  (1867)  12  Minn.  502 
(Gil.  406);  Smith  v.  Jordan  (1868) 
13  Minn.  264  (Gil.  246),  97  Am.  Dec. 
232;  Cabbott  v.  Radford  (1871)  17 
Minn.  320  (Gil.  296) ;  Owsley  v.  Green- 
wood (1872)  18  Minn.  429  (Gil.  386). 

Where  a  contract  or  conveyance  is 
offered  in  evidence,  executed  during 
the  period  when  revenue  stamps  were 
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required,  and  such  instrument  has  the 
required  stamp,  it  is  entitled  to  go  in 
evidence,  and  in  the  absence  of  direct 
proof  to  the  contrary  the  presumption 
will  prevail  that  it  was  stamped  at 
the  proper  time,  by  the  proper  person, 
and  in  the  proper  sum.  Glaser  v. 
Glaser  (1903)  74  P.  944,  13  Okl.  389. 
Where  a  bond  is  offered  in  evidence 
to  which  a  United  States  internal  reve- 
nue stamp  is  affixed,  it  is  no  objcctioYi 
thereto  that  the  bond  was  not  stamped 
with  the  knowledge,  consent,  or  au- 
thority of  the  grantee,  since  it  may 
nevertheless  have  been  done  under  the 
authority  of  the  revenue  act,  and,  with- 
out proof  to  the  contrary,  will  be  pre- 
sumed to  have  been  properly  and  legally 
stamped.  Myers  v.  McGraw  (1871)  6 
W.  Va.  30. 

6.  Liability  of  Instrument  to  stamp 
duty^— In  determining  the  liability  of 
an  instrument  to  a  stamp  duty,  regard 
is  to  be  had  to  its  form  and  face,  rather 
than  to  its  operation.  Though  it  may 
be  a  device  to  avoid  the  stamp  duty, 
and  its  operation  a  fraud  on  the  reve- 
nue, yet,  if  the  device  be  carried  out 
by  means  of  legal  forms,  it  is  subject 
to  no  legal  censure.  U.  S.  v.  Isham 
(1873)  84  U.  S.  (17  Wall.)  496,  21  L. 
Ed.  728. 

7.  Persons    liable    for    not    affixing 
.  stamp.— Under  Act  June  13,  1898,  |  18 

(30  Stat.  456),  providing  that  a  tele- 
graph company  shall  incur  a  certain 
penalty  for  transmitting  a  message  not 
stamped  as  therein  required,  and  sec- 
tion 7  (30  Stat  452),  providing  that 
any  person  who  shall  "make,  sign,  or 
issue"  an  instrument  not  properly 
stamped  shall  be  subject  to  a  fine,  it 
is  the  duty  of  the  maker  or  signer  of 
the  message  offered  for  transmission 
to  affix  the  stamp.  Kirk  v.  Western 
Union  Tel.  Co.  (C.  C.  1899)  90  Fed. 
809. 

8.  Intent  to  evade  statute.— Under 
Act  July  13,  1866,  §  9,  providing  that 
any  person  who  shall  issue  any  instru- 
ment for  the  payment  of  money  with- 
out the  same  being  duly  stamped,  with 
intent  to  evade  the  provisions  of  the 
act,  shall  forfeit  the  sum  of  $50,  an 
intent  to  evade  is  the  essence  of  the 
offense.  U.  S.  v.  Buzzo  (1873)  85 
U.  S.   (IS  Wall.)   125.  21  L.  Ed.  812. 

Section  152  of  the  internal  revenue 
act  of  June  30,  1864  (13  Stat.  292), 
as  amended  by  Act  July  13,  1866  (14 
Stat.  141),  while  it  avoided  the  record 
of  a  deed  not  duly  stamped,  or  upon 
which  the  stamp  is  not  canceled,  did 
not  affect  the  validity  of  the  original. 
Section  156  of  said  act  (13  Stat.  293) 
imposed  a  penalty  upon  the  vendor 
for  not  canceling  a  stamp  put  upon  his 
conveyance,  but  does  not  affect  the 
validity  of  the  conveyance  itself.  Sec- 
tion 158  of  said  act  (13  Stat  293),  as 
amended    by   Act   July    13,    1866    (14 
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Stat  142),  imposed  a  penalty  upon  the 
maker  for  not  duly  stamping  his  con- 
veyance, or  omitting  to  cancel  a  stamp 
thereon,  and  declared  the  same  void 
if  either  omission  was  made  "with  in- 
tent" to  defraud  the  government;  but 
whoever  seeks  to  set  aside  or  avoid  a 
conveyance  on  that  ground  must  al- 
lege and  prove  such  fraudulent  intent 
Dowell  V.  Applegate  (O.  C.  1881)  7 
Fed.  881. 

The  penalties  imposed  by  Act  June 
30,  1864,  §  158,  requiring  revenue 
stamps,  applies  as  well  to  instrument 
issued  without  Intent  to  evade  the  pro- 
visions of  the  act  as  to  those  issued 
with  such  intent  City  of  Muscatine 
V.  Sterneman  (1871)  30  Iowa,  526,  6 
Am.  Rep.  685. 

9.  Indictment.— An  indictment  charg- 
ing the  defendant  with  Issuing  an  un- 
stamped receipt  is  sufficient  if  it  sets 
out  the  offense  in  the  language  of  the 
statute.  It  is  the  giving  of  a  receipt 
for  a  sum  exceeding  $20,  and  not  the 
payment  of  the  money,  which  requires 
a  stamp.  U.  S.  v.  Moore  (C.  G.  1882) 
11  Fed.  248. 

Where  an  indictment  brought  under 
act  of  March  3,  1865  (13  SUt  481), 
charges  the  defendant  with  issuing  an 
unstamped  receipt  for  the  payment  of 
money,  and  the  evidence  shows  that  it 
was  a  receipt  for  the  payment  of  a 
debt,  it  was  held  not  a  variance.    Id. 

10.  Evidenoed— Gn  an  indictment  for 
issuing  instruments  without  stamping 
them,  proof  of  issuing  an  instrument 
unstamped,  which  by  law  should  have 
been  stamped,  is  sufficient  in  the  first 
instance,  to  warrant  a  conviction.  U. 
S.  V.  Learned  (D.  O.  1870)  Fed.  Gas. 
No.  15,580. 

11.  Decisions  under  former  law  as 
to  the  admission  In  evidence  of  un- 
stamped instrumentsw— See  Frank  Wa- 
terhouse  v.  Rock  Island  Alaska  Min. 
Co.  (1899)  97  Fed.  466,  38  G.  G.  A. 
281;  Sackett  v.  McGaffrey  (1904)  131 
Fed.  219,  65  G.  G.  A.  205;  Barry  v. 
Law  (G.  G.  1802)  89  Fed.  582;  Wheat- 
on  V.  Weston  &  Go.  (D.  G.  1903)  128 
Fed.  151:  Mobile  &  G.  R.  Go.  v.  Ed- 
wards (1871)  46  Ala.  267;  Turner  v. 
State  (1872)  48  Ala.  549;  Foster  v. 
Holley's  Adm*rs  (1873)  49  Ala.  593; 
Oxford  Iron  Go.  v.  Spradley  (1874) 
51  Ala.  171;  Ferryman  v.  Greenville 
(1874)  51  Ala.  507;  Hooper  v.  Whit- 
aker  (1901)  30  So.  355.  130  Ala.  324; 
Fulgham  v.  Hunking  (1912)  60  South. 
417,  6  Ala.  App.  68;  Bumpass  v.  Tag- 
gart  (1870)  26  Ark.  398,  7  Am.  Rep. 
623;  Patterson  v.  Gile  (1870)  1  Golo. 
200;  Trowbridge  v.  Addoms  (1897)  48 
P.  535.  23  Golo.  518;  Frank  v.  Bauer 
(1903)  75  P.  930,  19  Golo.  App.  445; 
Griffin  v.  Ranney  (1868)  35  Gonn.  239; 
Garland  v.  Gaines  (1901)  49  AtL  19, 
73  Gonn.  662,  84  Am.  St  Rep.  182; 
Forcheimer  v.  Holly  (1872)  14  Fla. 
239;    Israel  v.  Redding   (1866)  40  lU. 
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962;  Jacqnin  v.  Warren  (1866)  40  111. 
459;  Latham  y.  Smith  (1867)  45  111. 
29;  Cross  v.  People  (1868)  47  111. 
152,  95  Am.  Dec.  474;  Craig  v.  Dim- 
ock  (1868)  47  HL  308;  Hanford  v. 
Obrecht  (1868)  49  111.  146;  Wilson  y. 
McKenna  (1869)  52  III.  43;  MuUin  y. 
Johnson  (1901)  98  HI.  App.  621;  Mas- 
terofsky  y.  Hellman  (1901)  99  111. 
App.  214;  Richardson  y.  Roberts 
(1902)  62  N.  B.  840,  195  lU.  27;  Pier- 
pont  y.  Johnson  (1902)  104  111.  App. 
27;  Plessinger  y.  Depuy  (1865)  25 
Ind.  419;  Hawes  y.  Rhoads  (1870)  34 
Ind.  79;  Wallace  y.  Cravens  (1870)  34 
Ind.  534;  Doffin  y.  Guyer  (1872)  39 
Ind.  215;  DiUingham  y.  Parks  (1902) 
65  N.  E.  300,  30  Ind.  App.  61;  O'Hare 
y.  Leonard  (1866)  19  Iowa,  515;  Bar- 
ney y.  lyins  (1867)  22  Iowa,  163; 
Leach  y.  Hale  (1871)  31  Iowa,  69,  7 
Am.     Rep.     112;      Byington    y.     Oaks 

(1871)  32  Iowa,  488;    Brown  y.  Scott 

(1872)  34  Iowa,  575;  Morgan  v.  Gra- 
ham (1872)  35  Iowa,  213;  Collins  y. 
VaUeau  (1889)  79  Iowa,  626,  43  N. 
W.  284.  44  N.  W.  904;  Mathews  y. 
Culbertson  (1891)  83  Iowa,  434,  50  N. 
W.  201;  Haryey  y.  Wieland  (1902)  88 
N.  W.  1077,  115  Iowa,  564;  State  y. 
Glucose  Sugar  Refining  Co.  (1902)  91 
N.  W.  794,  117  Iowa,  524;  First  Nat. 
Bank  y.  Stone  (Iowa,  1902)  91  N.  W. 
1076;  Bottorff  y.  Lewis  (1903)  95  N. 
W.  262,  121  Iowa,  27;  Green  v.  Mc- 
Cracken  (1902)  67  P.  857,  64  Kan. 
330;  McLearn  y.  Skelton  (1866)  18 
La.  Ann.  514;  Bayly  y.  McKnight 
(1867)  19  La.  Ann.  321;  Van  Wickle 
y.  Paydras  (1870)  22  La.  Ann.  70; 
D'Armond  y.  Dubose  (1870)  22  La. 
Ann.  131,  2  Am.  Rep.  718;  Corrie  y. 
Billiu's  Estate  (1871)  23  La.  Ann. 
250;  Browne  y.  Bennett  (1872)  24  La. 
Ann.  618;  Payy  y.  Bertinot  (1873)  25 
La.  Ann.  469;  Alter  y.  McDougal 
(1874)  26  La.  ^ Ann.  245;  Foreman  y. 
Francis  (La.  1880)  Man.  Unrep.  Cas. 
337;  Pargoud  y.  Richardson  (1878)  30 
La.  Ann.  1286;  Holt  y.  Hart  (1881) 
33  La.  Ann.  673;  Leayitt  v.  Leayitt 
(1826)  4  Me.  (4  Greenl.)  161;  Pat- 
terson y.  Eames  (1866)  54  Me.  203; 
Emery  y.  Hobson  (1873)  63  Me.  33; 
Wade  y.  Foss  (1902)  52  Atl.  640,  96 
Me.  230;  Same  v.  Curtis  (1902)  52 
AtL  762,  96  Me.  309;  Montgomery  y. 
Black  (Md.  1799)  4  Har.  &  McH  391; 
Reynolds  y.  Furlong  (1856)  10  Md. 
318;  Black  y.  Woodrow  (1874)  39  Md. 
194;  Desmond  y.  Norris  (1865)  92 
Mass.  (10  Allen)  250;  Tobey  v.  Chip- 
man  (1866)  95  Mass.  (13  Allen)  123; 
Carpenter  y.  Snelling  (1867)  97  Mass. 
452;  Lynch  y.  Morse  (1867)  97  Mass. 
458,  note;  Green  y.  Holway  (1869) 
101  Mass.  243,  3  Am.  Rep.  339;  Cook 
y.  Shearman  (1869)  103  Mass.  21; 
Rowe  y.  Bowman  (1903)  67  N.  B.  636, 
183  Mass.  488;  Clemens  y.  Conrad 
(1869)  19  Mich.  170:  Sammons  y. 
Halloway  (1870)  21  Mich.  162,  4  Am. 
Rep.  465;  Amos-Richia  y.  Northwest- 
em  Mut  life  Ins.  Co.  (1906)  107  N. 


W.  707,  143  Mch.  684,  18  Detroit 
Leg.  N.  129;  Spoon  y.  Frambach 
(1901)  86  N.  W.  106,  83  Minn.  301; 
Frazer  y.  Robinson  (1868)  42  Miss. 
121;  Humphreys  y.  Wilson  (1870)  43 
Miss.  328;  Morris  y.  McMorris  (1870) 
44  Miss.  441,  7  Am.  Rep.  695;  New 
Orleans,  J.  &  G.  N.  R.  Co.  v.  Pressley 
(1871)  45  Miss.  66;  Dayis  y.  Richard- 
son (1871)  45  Miss.  499,  7  Am.  Rep. 
732;  Waterbury  y.  McMillan  (1872) 
46  Miss.  635;  Day  y.  Baker  (1865)  36 
Mo.  125;  Boehne  y.  Murphy  (1870) 
46  Mo.  57,  2  Am.  Rep.  485;  Boly  y. 
Lake  (1873)  54  Mo.  201;  Sulpho- 
Saline  Bath  Co.  y.  Allen'  (1902)  92  N. 
W.  354,  66  Neb.  295,  1  Ann.  Cas.  21; 
Carpenter  y.  Johnson  (1865)  1  Nev. 
331;  Knox  y.  Rossi  (1899)  57  Pac. 
179,  25  Nev.  96,  48  L.  R.  A.  305.  83 
Am.  St.  Rep.  566;  Janvrin  y.  Fogg 
(1870)  49  N.  H.  340;  Woodward  y. 
Roberts  (1878)  58  N.  H.  503;  Edeck 
y.  Ranuer  (N.  T.  1807)  2  Johns.  423; 
Beebe  y.  Hutton  (N.  Y.  1866)  47  Barb. 
187;  Davy  v.  Morgan  (N.  T.  1868)  56 
Barb.  218;  Frink  v.  Thompson  (N.  Y. 
1869)  4  Lans.  489;  Schermerhorn  y. 
Burgess  (N.  Y.  1869^  55  Barb.  422; 
People  y.  Gates  (1870)  43  N.  Y.  40; 
Gilbert  v.  Sage  (N.  Y.  1871)  5  Lans. 
287;  Haight  y.  Grist  (1870)  64  N.  C. 
739;  Davis  v.  Evans  (1903)  45  S.  B. 
643,  133  N.  C.  320;  Harris  v.  Trim- 
ble (Ohio,  1870)  1  Cin.  Super.  Ct.  R. 
108;  Hellman  v.  Reis  (Ohio,  1870)  1 
Cin.  R.  30  (affirmed  Reis  v.  Hellman 
[1874]  25  Ohio  St.  180);  Stewart  v. 
Hopkins  (1876)  30  Ohio  St  502;  Gla- 
ser  V.  Glaser  (1903)  74  Pac.  944,  13 
Okl.  389;  Frey  v.  Wells  (Pa.  1808)  4 
Yeates,  497;  McMasters  y.  Pennsylva- 
nia R.  Co.  (Pa.  1865)  3  Pittsb.  R.  1; 
Shay  v.  Henk  (1865)  49  Pa.  (13 
Wright)  79;  Walsh  v.  Carroll  (Pa. 
1868)  6  Phila.  590;  Boyd  v.  Hood 
(1868)  57  Pa.  (7  P.  F.  Smith)  98; 
Long  V.  Spencer  (1875)  78  Pa.  (28  P. 
F.  Smith)  303;  Markers  Adm'rs  v. 
Marx  (Pa.  1886)  33  Pittsb.  Leg.  J. 
420;  Lerch  v.  Snyder  (1886)  112  Pa. 
161,  4  Atl.  336;  Bryan  v.  First  Nat. 
Bank  (1903)  54  A.  480,  205  Pa.  7; 
Ohio  River  Junction  R.  Co.  v.  Penn- 
sylvania Co.  (1909)  72  A.  271,  222 
Pa.    573;      Cassidy    v.     St.     Germain 

(1900)  46  Atl.  35,  22  R.  L  53;  Ken- 
nedy y.  Rountree  (1901)  37  S.  E.  942, 
59  S.  C.  324,  82  Am.  St.  Rep.  841; 
Sporrer  v.  Eifler  (1870)  48  Tenn.  (1 
Heisk.)  633;  Southern  Ins.  Co.  v.  Es- 
tes  (1901)  62  S.  W.  149,  106  Tenn. 
472,  52  L.  R.  A.  915,  82  Am.  St.  Rep. 
892;  Werbiskie  v.  McManus  (1868)  31 
Tex.  116;  Van  Alstyne  v.  Sorley 
(1870)  32  Tex.  518;  Mogelin  v.  Wesi- 
hoff  (1871)  33  Tex.  788;  Dailey  v. 
Coker  (1870)  33  Tex.  815,  7  Am.  Rep. 
279;  Jacobs  v.  Spofford  (1871)  34 
Tex.   152;    Gregg   v.   Fitzhugh    (1872) 

36  Tex.  127;   Mays  v.  Rutledge  (1873) 

37  Tex.  134;  Shipman  v.  Fulcrod 
(1875)  42  Tex.  248;   Watson  y.  Mirike 

(1901)  61   S.   W.   538,   25  Tex.   av. 
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App.  527;  Hale  t.  Wilkinson  (Va. 
1871)  21  Grat.  75;  Talley  v.  Robin- 
son's Assignee  (Va.  1872)  22  Grat 
888;  Foster  v.  Pacific  Clipper  Line 
(1902)  71  P.  48,  30  Wash.  515;  Welt- 
ner  v.  Riggs  (1869)  3  W.  Va.  445; 
Myers  v.  McGraw  (1871)  5  W.  Va.  30; 
Knox  V.  Huidekoper  (1867)  21  Wis. 
527;  Rheinstrom  v.  Cone  (1870)  26 
Wis.  163,  7  Am.  Rep.  48;  Timp  y. 
Dockham  (1872)  29  Wis.  440;  Fene- 
lon  V.  Hogoboom  (1872)  31  Wis.  172. 
CONTRA,  Plessinger  v.  Depuy  (1865) 
26  Ind.  419;  City  of  Muscatine  v. 
Sterneman  (1871)  30  Iowa,  526,  6  Am. 
Rep.  685;  Cbrrie  v.  Billiu's  Estate 
(1871)  23  La.  Ann.  250;  Howe  v.  Car- 
penter (N.  Y.  1869)  53  Barb.  382; 
Davy  V.  Morgan  (N,  Y.  1868)  56  Barb. 
218;  Chartiers  &  R,  Turnpike  Co.  v, 
McNamara  (1873)  72  Pa.  (22  P.  F. 
Smith)  278,  13  Am.  Rep.  673;  Wood- 
son V.  Randolph  (1800)  1  Va.  Cas. 
128. 

12.  Who  may  cancel.— The  stamp  on 
a  bond  need  be  canceled  by  one  only  of 
several  obligors.  Teagarden  v.  Garver 
(1865)  24  Ind.  399. 

Where  an  adhesive  stamp  is  used  for 
denoting  the  duty  on  a  written  instru- 
ment, it  may  be  canceled  either  by  the 
maker  or  by  the  party  for  whose  use 
and  benefit  the  instrument  is  made. 
Voight  V.  McKain  (Pa.  1864)  2  Pittsb. 
R.    522. 

A  revenue  stamp  on  a  note  may  as 
well  be  canceled  by  the  initials  of  the 
payee  as  by  those  of  the  maker. 
Schultz  V.  Herndon  (1869)  32  Tex.  390. 

13.  Sufficiency  of  cancellation^— The 
sufficiency  of  the  cancellation  of  a  rev- 
enue stamp  is  not  affected  by  the  fail- 
ure to  affix  the  initials  of  the  plaintiff's 
name.  Foster  v.  Holley's  Admits 
(1873)  49  Ala.  593. 

A  revenue  stamp  is  effectually  can- 
celed when  it  is  so  defaced  that  it  can- 
not be  used  a  second  time.  Taylor  y. 
Duncan  (1870)  33  Tex.  440. 

14.  Effect  of  irregularity  or  improper 
oancellationw— The  manner  of  the  can- 
cellation of  a  revenue  stamp  on  a  writ- 
ten instrument  cannot  affect  its  valid- 
ity. St.  Louis  &  C.  R.  R.  Co.  v.  Eakins 
(1870)  30  Iowa,  279. 

Irregularity  in  canceling  a  revenue 
stamp  on  an  instrument  does  not  affect 
the  validity  of  the  instrument  as  evi- 
dence. Union  Agricultural  &  Stock 
Ass'n  V.  Neill  (1871)  31  Iowar95. 

A  document  having  the  requisite 
amount  of  United  States  internal  rev- 
enue stamps  thereon  is  admissible  in 
evidence,  although  they  are  not  can- 
celed as  required  by  the  revenue  laws. 
The  failure  to  have  the  stamps  properly 
canceled  subjects  the  parties  to  the 
penalties  prescribed  by  the  United 
States  for  such  neglect,  but  does  not 
invalidate  or  render  the  instrument  in- 
admissible in  evidence.  D*Armond  y. 
Dubose  (1870)  22  La.  Ann.  131,  2  Am. 
Rep.  718. 
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The  want  of  the  proper  cancellation 
of  a  revenue  stamp  does  not  render  the 
instrument  void.  Cory  Nat.  Bank  v. 
Rouse  (Pa.  1865)  3  Pittsb.  R.  18. 

A  note  canceled  by  the  impress  of  a 
rubber  stamp  with  the  date  "July  6, 
1869,"  and  without  any  initial  or  other 
device,  is  not  inadmissible  as  evidence 
because  of  such  improper  cancellation. 
Andreas  v.  Thomas  (Pa.  1878)  6  Wkly. 
Notes  Cas.  414. 

15.  Failure  to  cancel.— Notes  which 
have  been  stamped  with  the  required 
internal  revenue  stamps  are  admissible 
in  evidence  without  the  stamps  being 
canceled  as  required  by  law.  Doffin  v. 
Guyer  (1872)  39  Ind.  215;  Browne  v. 
Bennett  (1872)  24  La.  Ann.  618. 

The  commission  of  10  per  cent,  for- 
merly allowed  to  dealers  in  proprietary 
articles,  purchasing  for  their  own  use 
stamps  made  from  their  own  dies,  had 
to  be  paid  in  money,  and  not  in  stamps 
at  their  face  value,  unless  the  dealer 
voluntarily  exacted  the  stamps  in  final 
settlement  of  his  claim.  Swift  & 
Courtney  &  Beecher  Co.  v.  U.  S.  (1884) 
4  Sup.  Ct.  244,  245,  111  U.  S.  22,  28  L. 
Ed.  341. 

Where  the  internal  revenue  bureau 
refused  in  all  cases  to  allow  dealers  to 
purchase  stamps  unless  they  accepted 
stamps  in  payment  of  their  commission, 
the  acceptance  was  not  voluntary  and 
the  dealers  could  recover,  provided  ac- 
tions were  brought  within  the  six  years 
statutory  period  of  limitations.     Id. 

Act  June  30,  1864,  as  amended  by 
Act  July  13,  1866,  rendering  the  record 
of  a  deed  not  duly  stamped,  or  on 
which  the  stamp  is  not  canceled,  void, 
does  not  affect  the  validity  of  the  deed. 
Do  well  V.  Applegate  (C.  C.  1881)  7 
Fed.  881. 

Act  July  13,  1866,  §  156,  Imposing  a 
penalty  on  a  vendor  of  land  for  not 
canceling  a  stamp  put  on  his  convey- 
ance, does  not  affect  the  validity  of  the 
conveyance.     Id. 

Internal  Revenue  Act,  §  158,  does  not 
forbid  the  courts  from  receiving  in  evi- 
dence an  instrument  bearing  the  requi- 
site value  in  stamps,  merely  because 
they  do  not  appear  duly  canceled.  Pat- 
terson V.  Gile  (1870)  1  Colo,  200. 

If  an  appeal  bond  requires  a  revenue 
stamp  under  the  internal  revenue  law, 
the  bond  is  not  void  for  failure  to  can- 
cel the  stamp.  Goodwine  v.  Wans 
(1865)  25  Ind.  101. 

A  failure  to  cancel  the  revenue  stamp 
affixed  to  a  written  contract  does  not 
render  the  instrument  void.  Adams  v. 
Dale  (1868)  29  Ind.  273. 

Where  a  note  offered  in  evidence  had 
thereon  the  amount  of  internal  revenue 
stamps  required  by  the  law  of  the 
United  States,  it  was  admissible,  though 
the  stamps  had  not  been  canceled. 
D'Armond  v.  Dubose  (1870)  22  La. 
Ann.  131,  2  Am.  Rep.  718. 

An  innocent  omission  to  cancel  a  rev- 
enue stamp  on  a  promissory  note  in 
the  manner  prescribed  by  statute  wHl 
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not  render  it  inadmissible  in  evidence. 
Desmond  y.  Norris  (1865)  02  Mass.  (10 
AUen)   250. 

Failure  to  cancel  a  revenue  stamp 
will  not  render  it  inadmissible  as  evi- 
dence in  a  state  court.  Schultz  v. 
Hemdon  (1869)  32  Tex.  390. 

The  mere  failure  to  cancel  the  rev- 
enue stamps  upon  an  instrument  re- 
quired by  law  to  be  stamped  does  not 
invalidate  the  instrument  as  evidence. 
Jacobs  y.  Ounningh«m  (1870)  32  Tex. 
.74. 

A  writ  is  not  void  because  the  in- 
ternal revenue  stamp  affixed  to  it  is 
not  canceled.  Chaplin  v.  Horton  (1864) 
36  Vt  684. 

16.  Indiotabie  offense.— A  failure  to 
affix  stamps  as  required  by  the  in- 
ternal revenue  law  is  an  indictable  of- 
fense. U.  S.  V.  Chapel  (D.  C.  1863) 
Fed.  Cas.  No.  14,781. 

17.  Practice  under  former  law  as  to 
commissions^— The  practice  of  the  in- 
ternal revenue  department  of  paying 
commissions  to  purchasers  of  stamps 
in  stamps,  instead  of  money,  is  not  au- 
thorized by  the  statute.  U.  S.  v.  Field- 
ing (O.  C.  1882)  17  Fed.  572. 

18.  Omission  of  stamps  as  affecting 
validity  of  instruments— The  omission 
to  affix  a  revenue  stamp  to  an  instru- 
ment will  not  render  it  invalid,  unless 
such  omission  was  with  intent  to  evade 
the  revenue  law  or  to  defraud  the  gov- 
ernment.    Mitchell  y.   Home   Ins.   Co. 

(1871)  32  Iowa,  421;   Ogden  v.  Forney 

(1872)  33  Iowa,  205;  Janvrin  v.  Fogg 
(1870)  49  N.  H.  340;  Harper  v.  Clark 
(1867)  17  Ohio  St  190;  Corry  Nat. 
Bank  y.  Rouse  (Pa.  1865)  3  Pittsb. 
R.  18. 

The  fraudulent  omission  of  the  stamp 
cannot  be  taken  advantage  of  on  de- 
murrer in  an  action  on  a  note.  Camp- 
beU  v.  Wilcox  (1870)  10  Wall.  421,  19 
H  Ed.  973. 

Where  a  citizen  of  the  United  States 
executed  a  bill  of  sale  of  his  interest  in 
a  boat  plying  on  a  Mexican  river,  which 
was  required  to  be  stamped  under  the 
Mexican  internal  revenue  laws,  the 
buyer  was  not  entitled  to  claim  that 
the  instrument  was  invalid  because  not 
stamped,  since  he  was  entitled  to  him- 
self affix  the  stamp  and  look  to  the 
seller  for  reimbursement.  Sandford  v. 
Embry  (1907)  151  Fed.  977,  81  C.  O. 
A.  167. 

Under  Act  June  30,  1864,  §  158,  as 
amended  by  Act  July  13,  1866,  impos- 
ing a  penalty  on  the  maker  of  a  deed 
for  not  duly  stamping  it,  or  omitting  to 
cancel  a  stamp  thereon,  and  deckiring 
the  same  void  if  either  omission  was 
made  with  "intent"  to  defraud  the  gov- 
ernment, whoever  seeks  to  avoid  the 
conveyance  on  that  ground  must  allege 
and  prove  such  fraudulent  intent. 
Dowell  V.  Applegate  (C.  C.  1881)  7 
Fed.  881. 

An  unstamped  conveyance  is  not  void 
unless    the  stamp  was  omitted  with  in- 
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tent  to  thereby  defraud  the  revenue. 
A  conveyance  is  sufficiently  stamped  if 
stamped  according  to  the  actual  con- 
sideration thereof,  be  that  more  or 
less  than  the  nominal  one.  U.  S.  v. 
Griswold  (C.  C.  1881)  8  Fed.  556. 

A  deed  alleged  to  have  been  made 
with  the  intent  to  evade  the  internal 
revenue  act  or  to  defraud  the  United 
States  is  not,  therefore,  invalid  under 
section  158,  Internal  Revenue  Act  (13 
Stat  294;  14  Stat  152),  and  to  make 
it  so  it  must  also  appear  that  the  deed 
was  made  without  being  duly  stamped, 
and  with  the  intent  thereby  to  evade 
the  revenue  act.  Dowell  v.  Applegate 
(C.  C.  1881)  8  Fed.  698. 

Under  14  Stat  152,  §  158,  which  only 
avoids  a  deed  made  without  being  duly 
stamped,  where  there  was  an  attempt 
to  evade  the  revenue  act,  the  intent  of 
the  grantee  in  receiving  the  deed  or 
to  what  use  he  puts  it  is  immaterial. 
Id. 

An  intent  to  defraud  the  government 
by  the  omission  of  a  stamp  from  a 
promissory  note  will  not  be  presumed, 
but  such  intent  must  be  proved  as  any 
other  fraud  is  proved.  Whigham  v. 
Pickett  (1869)  43  Ala.  140. 

A  promissory  note,  not  stamped  as 
provided  by  Act  June  13,  1898,  should 
be  admitted  in  evidence,  in  absence  of 
proof  of  an  intent  to  defraud  the  gov- 
ernment Fulgham  v.  Hunking  (1912) 
60  South.  417,  6  Ala.  App.  68. 

Under  the  United  States  internal  rev- 
enue law  of  June  13,  1898,  c.  448,  30 
Stat.  448,  declaring  instruments  invalid 
from  which  stamps  have  been  omitted 
with  intent  to  defraud  the  government, 
the  intent  must  be  shown  by  the  party 
relying  on  such  omission,  before  an  un- 
stamped instrument  will  be  inadmissi- 
ble in  evidence.  Harvey  v.  Wieland 
(1902)  88  N.  W.  1077,  115  Iowa,  564. 

Where  a  plaintiff  failed  to  affix  the 
internal  revenue  stamps  required  by 
Act  1864,  on  a  petition  and  affidavit  in 
an  attachment  suit,  or  to  have  such 
omission  corrected  according  to  the  di- 
rections of  the  collector  of  internal  rev- 
enue, as  provided  by  the  act,  an  attach- 
ment issued  thereon  is  void.  Hoyt  v. 
Benner  (1870)  22  La.  Ann.  353. 

One  who  is  bound  to  put  a  revenue 
stamp  on  an  instrument  before  sign- 
ing cannot  object  to  the  omission  as  a 
ground  of  invalidating  the  instrument, 
if,  when  the  instrument  is  produced  on 
the  trial,  the  proper  stamp  appears  to 
have  been  affixed  meantime,  both  be- 
cause he  cannot  take  advantage  of  his 
own  wrong,  and  because  the  require- 
ment is  substantially  complied  with  if 
the  proper  stamp  is  upon  the  instru- 
ment when  sought  to  be  enforced. 
Chaffe  V.  liudeling  (1875)  27  La.  Ann. 
607. 

Acts  Md.  1856,  c.  352,  repealing  Acts 
1844,  c.  280,  requiring  notes  to  be 
stamped,  provides  that  unstamped 
notes  executed  previous  to  the  repeal 
shall  be  as  valid  as  though  stamped. 
Held,  that  a  note  upon  which  suit  was 

(7313) 


INTERNAL  BEVBNUB 


(Tit35 


pending  at  the  time  of  the  repeal  was 
a  valid  instrument  of  evidence,  though 
not  stamped.  Reynolds  y.  Furlong 
(1856)  10  Md.  318. 

Whether  any  revenue  stamp  is  neces- 
sary to  the  validity  of  legal  process  is- 
sued by  a  state  court,  qua>re.  Cardell 
V.  Bridge  (1864)  91  Mass.  (9  AUen) 
355. 

The  provision  of  Act  1866,  c.  184,  fi 
9,  that  any  person  who  shall  make, 
sign,  or  issue  any  instrument  without 
being  duly  stamped,  with  intent  to 
evade  the  provisions  of  the  act,  shall 
be  subject  to  a  penalty,  and  that 
"such  instrument"  shall  be  deemed  in- 
valid and  of  no  effect,  do  not,  construed 
in  connection  with  the  other  provisions 
of  the  statute,  render  instruments,  not 
duly  stamped  at  first,  absolutely  void, 
without  proof  that  the  stamp  was  omit- 
ted with  intent  to  defraud  the  revenue. 
Green  v.  Holway  (1869)  101  Mass. 
243,  3  Am.  Rep.  339;  Moore  v.  Quirk 
(1870)  105  Mass.  49,  7  Am.  Rep.  499. 

Congress  has  no  power  to  make  void 
a  contract  for  want  of  a  revenue 
stamp,  made  in  one  of  the  states  be- 
tween the  citizens  thereof,  and  per- 
mitted by  local  law.  Sammons  v.  Hal- 
loway  (1870)  21  Mich.  162,  4  Am.  Rep. 
465. 

When  an  instrument  is  made  invalid 
for  want  of  a  proper  stamp,  the  de- 
fendant in  a  suit  upon  it  may  plead  and 
prove  that  the  law  was  not  complied 
with,  although  it  was  his  duty  to  affix 
the  stamp.  Maynard  v.  Johnson  (1866) 
2  Nev.  16. 

A  summons,  issued  without  a  United 
States  stamp,  is  irregular  and  void. 
German  Liederkranz  v.  Schiemann  (N. 
Y.  1863)  25  How.  Prac.  388. 

Congress  has  no  power  to  deprive  a 
state  court  of  jurisdiction  by  declaring 
a  notice  of  appeal  from  a  justice  court 
to  a  court  of  record  void  for  want  of  a 
revenue  stamp.  Lewis  v.  RandaU  (N. 
Y.  1866)  30  How.  Prac.  378,  1  Abb. 
Prac.   (N.  S.)  135. 

The  burden  of  proof  is  on  a  party 
objecting  to  a  contract,  because  not 
stamped  as  required  by  the  revenue 
law,  to  show  that  the  omission  of  the 
stamp  was  with  intent  to  evade  the 
act  of  congress.  New  Haven  &  N.  Co. 
V.  Quintard  (1869)  6  Abb.  Prac.  (N. 
S.)  128,  31  N.  Y.  Super.  Ct.  (1  Sweeny) 
89. 

The  omission  to  affix  the  requisite 
revenue  stamp  to  a  written  agreement 
is  presumed  to  be  willful.  Howe  v. 
Carpenter  (N.  Y.  1869)  53  Barb.  382. 

The  burden  is  on  the  party  objecting 
to  the  use  of  a  written  instrument  for 
want  of  a  revenue  stamp  to  show  its 
invalidity.  Cagger  v.  Lansing  (N.  Y. 
1870)  57  Barb.  421. 

The  burden  of  proving  fraudulent  in- 
tent in  the  omission  of  a  revenue 
stamp  from  an  instrument,  so  as  to 
show  its  invalidity,  is  on  the  party  ob- 
jecting to  the  want  of  the  stamp. 
Baker  v.  Baker  (N.  Y.  1872)  6  Lans. 
509. 
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It  is  not  within  the  statutory  power 
of  congress  to  prescribe  for  the  states 
a  rule  for  the  transfer  of  property 
within  them,  and  hence  a  deed  is  not 
invalid  because  not  duly  stamped  ac- 
cording to  the  internal  revenue  laws. 
Moore  v.  Moore  (1872)  47  N.  Y.  467,  7 
Am.  Rep.  466. 

A  failure  to  attach  an  internal  rev- 
enue stamp  to  a  note  does  not  invali- 
date it  Gregory  v.  Hitchcock  Pub.  Co. 
(1900)  63  N.  Y.  Supp.  975,  31  Misc. 
Rep.  173. 

The  stamp  used  to  denote  the  duty 
on  a  written  instrument  must  be  af- 
fixed and  canceled  at  the  time  the  pa- 
per is  issued  or  it  will  be  invalid. 
Voight  V.  McKain  (Pa.  1864)  2  Pittab. 
R.  522. 

Where  a  bank  teller,  with  authority 
to  issue  due  bills  for  the  bank  for  a 
special  purpose,  issued  them  to  raise 
money  for  himself,  in  an  action  on  his 
bond  for  the  proceeds,  neither  he  nor 
his  sureties  can  set  up  as  a  defense  the 
invalidity  of  the  bills  because  they  were 
not  duly  stamped  when  issued.  Wayne 
V.  Commercial  Nat.  Bank  (1866)  52 
Pa.  (2  P.  F.  Smith)  343. 

Under  the  United  States  internal  re?< 
enue  law  of  1898,  declaring  instru- 
ments invalid  from  which  stamps  have 
been  omitted  with  intent  to  evade  the 
provisions  of  the  act,  such  intent  must 
be  shown  before  an  instrument  can  be 
declared  invalid.  Cassidy  v.  St.  Ger- 
main (1900)  46  A.  35,  22  R.  L  53.    ' 

Congress  has  not  the  power  to  make 
a  revenue  stamp  necessary  to  the  va- 
lidity of  a  paper  as  a  muniment  of  ti- 
tle. Sporrer  v.  Eifler  (1870)  48  Tenn. 
(1  Heisk.)  633. 

The  burden  is  on  the  party  disputing 
the  validity  of  an  instrument,  because 
unstamped  at  the  time  of  its  delivery, 
to  show  that  the  stamp  was  omitted 
with  intent  to  evade  the  law.  Grant  v. 
Connecticut  Mut.  Life  Ins.  Co.  (1871) 
29  Wis.  125. 

19.  Unstamped  Instrument  as  subjeet 
of  forgery.»The  fact  that  an  instru- 
ment does  not  bear  a  stamp  as  requir- 
ed by  the  internal  revenue  laws  of  the 
United  States,  does  not  render  it  void 
in  such  a  sense  that  a  prosecution  for 
forging  and  uttering  it  cannot  be  sus- 
tained in  a  state  court.  Cross  v.  Peo- 
ple (1868)  47  III  152,  95  Am.  Dec 
474;  Laird  v.  State  (1884)  61  Md.  309; 
State  V.  Young  (1867)  47  N.  H.  402; 
State  V.  Haynes  (1869)  46  Tenn.  (6 
Cold.)  550;  Horton  v.  State  (1869) 
32  Tex.  79. 

The  established  rule  that  to  simulate 
an  instrument  which,  upon  its  face,  has 
no  validity  or  force,  does  not  constitute 
the  crime  of  forgery,  applies  to  a  case 
of  writing  a  false  indorsement  upon  a 
draft  which,  as  set  out  in  the  indict- 
ment, appears  not  to  have  been  stamp- 
ed in  accordance  with  the  internal  rev- 
enue law.  People  v.  Frank  (1865)  28 
Cal.  507;  John  v.  State  (1868)  23  Wis. 
504. 
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The  fact  that  the  note  alleged  to 
have  been  forged  did  not  bear  a  revenue 
stamp  would  not  necessitate  a  verdict 
of  not  guilty.  State  v.  Peterson  (1901) 
40  S.  E.  9,  129  N.  C.  566,  85  A^.  St 
Rep.  756. 

An  instrument  in  the  form  of  an  or- 
der to  pay  money,  required  to  be 
stamped  under  the  internal  revenue 
stamp  law  (28  Stat.  448),  is  the  sub- 
ject of  forgery,  though  not  stamped. 
Thomas  v.  State  (1899)  51  S.  W.  242, 
40  Tex.  Cr.  R.  562,  46  L.  R.  A.  454,  76 
Am.  St.  Rep.  740. 

An  order  to  pay  money  may  be  the 
subject  of  forgery,  though  not  contain- 
ing a  United  States  revenue  stamp. 
Hanks  v.  State   (Tex.  Or.  App.  1899) 

54  S.  W.  587. 

It  is  no  defense  to  a  prosecution  for 
forgery  that  the  note  forged  does  not 
bear  a  revenue  stamp.  King  v.  State 
(Tex.  Cr.  App.  1900)  57  S.  W.  840,  96 
Am.   St.  Rep.  792.. 

Forgery  may  be  committed  of  an  un- 
stamped instrument  unless  it  was  shown 
that  the  stamp  was  fraudulently  omit- 
ted therefrom.  State  t.  HiU  (1872)  30 
Wis.  416. 

20.  Affixing  omitted  atampa  In  gener- 

al.»Gonveyances  of  land  previously 
made,  as  well  as  those  subsequently 
executed,  were  comprehended  by  Amend- 
ment March  2,  1901,  c.  806,  §  7,  31 
Stat.  941,  by  which  the  language  of  the 
original  proviso  in  War  Revenue  Act 
June  13,  1898,  c.  448,  §  13,  30  Stat 
454,  for  validating  unstamped  bonds, 
debentures,  or  certificates  of  stock  or 
indebtedness  on  making  the  prescribed 
payment,  was  broadened  so  as  to  em- 
brace any  instrument,  document,  or 
paper  of  any  kind  or  description  what- 
soever mentioned  in  Schedule  A  of  the 
act,  which  specifically  mentioned  con- 
veyances of  land.  U.  S.  v.  Ghamberlin 
(1911)  31  S.  Ot  155,  219  U.  S.  260, 

55  L.  Ed.  204. 

The  stamp  required  upon  appeal  pa- 
pers cannot  be  affixed  after  the  appeal 
is  perfected.  Hu;?us  v.  Strickler  (1866) 
19  Iowa,  413;  O'Hare  v.  Leonard,  Id. 
515. 

Act  July  14,  1870,  §  5  (16  Stat  257), 
by  which  the  power  of  collectors  of  in- 
ternal revenue  to  poststamp  certain  in- 
struments of  writing  and  remit  penal- 
ties for  the  nonstamping  of  them  when 
issued,  is  extended  in  point  of  time,  ap- 
plied to  notes  issued  before  the  passage 
of  the  act,  as  well  as  to  notes  issued 
subsequentiy.  Pugh  t.  McCormick 
(1871)  81  U.  S.  (14  WaU.)  361,  20  L. 
Ed.  789. 

Under  Internal  Revenue  Act  July  13, 
1866,  §  9,  providing  that,  where  a  party 
has  not  affixed  the  stamp  required  by 
law  on  an  instrument  executed  in  a 
place  where  no  collection  district  was 
established,  it  should  be  lawful  for  him, 
or  any  person  having  an  interest  there- 
in, to  affix  the  proper  stamp,  prior  to 
January  1,  1867,  the  omitted  stamp 
conld  be  so  affixed  to  a  note  executed 


in  Alabama  in  1864.  McElvain  t.  Mudd 
(1870)  44  Ala.  48,  4  Am.  Rep.  106. 

A  note  unstamped  in  accordance  with 
stamp  act  may  be  stamped,  even  after 
suit  commenced,  to  the  satisfaction  of 
the  court.  Bumpass  v.  Taggart  (1870) 
26  Ark.  398,  7  Am.  Rep.  623. 

Under  Act  June  30,  1864,  §  163,  pro- 
viding that  no  instrument  executed 
prior  to  the  passage  of  the  act  without 
being  stamped  shall  be  deemed  invalid 
for  that  cause,  if  the  stamp  is  subse- 
quently affixed,  the  party  to  a  proceed- 
ing has  the  right  to  affix  the  requisite 
stamp  to  an  affidavit  without  leave  of 
court  Wright  v.  McFadden  (1865)  25 
Ind.  483. 

Act  June  30,  1864,  §  163,  aUowing  In- 
struments to  be  stamped  in  certain  cas- 
es when  offered  in  evidence,  does  not 
extend  to  those  thereafter  made. 
O'Hare  v.  Leonard  (1866)  19  Iowa, 
515. 

In  an  action  involving  the  validity  of 
an  assignment  from  which  internal  rev- 
enue stamps  had  been  omitted,  it  was 
not  error  for  the  court  to  delay  the 
trial  to  enable  the  instrument  to  be 
stamped,  in  order  that  it  might  be  in- 
troduced in  evidence.  First  Nat.  Bank 
v.  Stone  (Iowa,  1902)  91  N.  W.  107a 

C,  the  executor  and  trustee  under  a 
will,  having,  by  an  order  of  the  orphans' 
court,  obtained  possession  as  trustee  to 
the  fund  in  his  hlLnds  as  executor,  ex- 
ecuted to  himself  as  trustee  a  deed  of 
seven  lots  in  trust  to  sell  for  the  use 
of  the  beneficiary  under  the  will,  recit- 
ing a  previous  request  by  them,  and 
an  express  promise  by  him,  for  securi- 
ty. The  deed  was  prepared  by  his  at- 
torney at  his  cost,  and  was  duly  at- 
tested and  acknowledged,  but  not 
stamped  or  recorded,  he  believing  him- 
self to  be  solvent,  and  it  was  retained 
in  his  own  possession  until  his  death, 
insolvent  Held,  that  the  want  of  a 
stamp  was  properly  supplied  by  affixing 
one  to  the  instrument  after  the  death 
of  C,  and  by  payment  to  the  clerk 
of  the  penalty  prescribed  by  the  act 
of  congress.  Carson  v.  Phelps  (1873) 
40  Md.  73. 

All  deeds  or  other  instruments  of 
writing,  executed  during  the  war,  were 
valid  and  admissible  as  evidence,  though 
not  stamped  at  the  time  of  their  exe- 
cution, as  required  by  the  revenue  law, 
provided  that,  after  the  close  of  the 
war,  they  were  stamped  by  the  proper 
revenue  officer.  Frazer  v.  Robinson 
(1868)  42  Miss.  121. 

Where  the  party  offering  in  evidence 
an  instrument  required  by  act  of  con- 
gress to  be  stamped  offered  to  affix  the 
requisite  stamp  upon  objection  made 
for  want  of  it,  it  is  error  to  refuse 
permission  to  do  so  and  read  it  in  evi- 
dence. New  Orleans,  J.  &  G.  N.  R.  Go. 
T.  Pressley  (1871)  45  Miss.  66. 

Under  Act  March  3,  1863,  providing 
that  instruments  executed  prior  to  June 
1st  should  not  be  deemed  invalid  for 
want  of  the  proper  stamp,  but  should 
be  inadmissible  as  evidence  until  stamp- 
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ed,  and  authorizing  the  stamp  to  be  af- 
fixed in  the  presence  of  the  court,  one 
desiring  to  use  an  unstamped  instru- 
ment executed  prior  to  the  date  named 
could  attach  the  stamp,  either  before 
or  after  suit  brought.  Day  v.  Baker 
(1865)  36  Mo.  125. 

An  instrument  made  prior  to  June  30, 
1864,  may  be  stamped  upon  being  offer- 
ed in  evidence.     Carpenter  v.  Johnson 

(1865)  1  Nev.  331. 

A  revenue  stamp  may  be  affixed  to 
a  notice  of  apoeal,  even  after  motion  to 
dismiss.      Killip    v.    Empire    Mill    Go. 

(1866)  2  Nev.  34. 

The  act  of  March  3,  1865,  does  not 
repeal  section  163  of  the  act  of  June 
30,  1864,  which  permits  an  instrument 
which  was  issued  unstamped  before  the 
passage  of  the  latter  act  to  be  stamp- 
ed in  the  presence  of  the  court  wherein 
it  is  desired  to  use  it.  Garland  v.  Lane 
(1865)  46  N.  H.  245. 

Where  a  chattel  mortgage  was  intro- 
duced in  evidence  without  having  been 
stamped,  so  as  to  make  it  competent, 
the  court  might,  after  verdict,  permit 
an  amendment  by  having  it  properly 
stamped,  so  as  to  remove  the  ground 
of  objection  to  its  admission.  Janvrin. 
V.  Fogg  (1870)  49  N.  H.  340. 

The  court  may  allow  a  stamp  to  be 
affixed  to  an  original  process,  in  a  case 
of  excusable  failure  to  affix  a  stamp 
when  it  was  issued.*  Jackson  v.  Allen 
(N.  Y.  1863)  26  How.  Prac  119. 

The  want  of  a  stamp  upon  an  under- 
taking may  be  cured  upon  exception  to 
the  undertaking.  De  Reguie  v.  Lewis 
(1865)  26  N.  Y.  Super.  <:Jt.  (3  Rob.) 
708. 

Where  an  assignment  and  memoran- 
dum reciting  the  object  thereof  are  ex- 
ecuted, and  it  becomes  necessary  to  use 
the  memorandum  as  a  separate  instru- 
ment in  a  legal  proceeding,  a  stamp 
may  be  affixed  and  canceled  in  the  pres- 
ence of  the  court.  Parks  v.  Gomstock 
(N.  Y.  1865)  59  Barb.  16. 

The  provision  of  the  internal  revenue 
act  relating  to  the  stamping  of  un- 
stamped mortgages,  that  "no  right  ac- 
cruing in  good  faith  before  the  stamp- 
ing of  such  instrument  *  ♦  ♦  and 
the  recording,  if  such  record  be  requir- 
ed of  law,  shall  in  any  manner  be  af- 
fected by  such  stamping,"  does  not  ap- 
ply to  chattel  mortgages,  inasmuch  as 
it  contemplates  mortgages  which  are  re- 
quired to  be  recorded.  Vail  v.  Knapp 
(N.  Y.  1867)  49  Barb.  299. 

On  a  motion  to  dismiss  an  appeal 
from  a  justice's  judgment  because  the 
proper  revenue  stamp  was  not  affixed 
to  the  transcript,  it  was  error  to  re- 
fuse appellant  permission  to  stamp  the 
transcript,  and  show  that  the  stamp 
was  not  omitted  with  a  fraudulent  in- 
tent, and  after  such  refusal  to  dismiss 
the  appeal.  Harper  v.  Glark  (1867)  17 
Ohio  St.  190. 

Revenue  offices  of  the  United  States 
not  being  in  operation  in  Texas  in  Jan- 
uary, 1865,  a  draft  drawn  at  that  time 
is  not  inadmissible  as  evidence,  because 
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not  stamped  when  made;  but  the  stamp 
could  be  subsequently  attached.  Van 
Alstyne  v.  Sorley  (1870)  32  Tex.  618. 

Under  Act  1867,  S  162,  which  pro- 
vides that  it  shall  be  lawful  to  present 
any  instrument  not  previously  issued  or 
used  to  the  collector,  and  require  hia 
opinion  whether  the  same  is  chargeable 
with  any  stamp  duty,  where  a  stamp 
on  an  instrument  was  omitted  by  the 
parties  who  believed  none  was  requir- 
ed, and  the  instrument  was  taken  to 
the  collector  and  stamped,  the  paper 
had  not  been  previously  issued  or  used 
within  the  meaning  of  the  section. 
Green  Mountain  Gentral  Institute  T. 
Britain    (1871)   44  Vt   13. 

21.  Omission  of  stamps  through  inad- 
vertence, inability  to  procure  the  same, 
etc^It  appeared  that  neither  the  no- 
tary before  whom  a  mortgage  w^as  ex- 
ecuted nor  the  parties  had  any  stamps 
when  such  mortgage  was  executed,  and 
mention  of  this  fact  was  made  in  the 
mortgage;  but  one  of  the  parties  im- 
mediately purchased  the  necessary 
stamps  from  the  recorder,  who  placed 
them  on  the  mortgage  and  canceled 
them  in  the  presence  and  at  the  request 
of  the  party.  Held,  that  this  was  suf- 
ficient to  authorize  the  introduction  of 
the  mortgage  in  evidence.  Pavy  v. 
Bertinot  (1873)  25  La.  Ann.  469. 

Act  June  13,  1898,  §  13,  provides  a 
penalty  for  one  who  shall  issue  assign- 
ments of  mortgages  and  other  enumer- 
ated instruments  without  affixing  rev- 
enue stamps  and  canceling  the  same  as 
required  by  law,  with  intent  to  evade 
the  provisions  of  the  statute,  and  pro- 
vides that  any  such  instrument  shall  be 
deemed  invalid.  Held,  that  "such  in- 
strument" refers  only  to  one  left  un- 
stamped with  intent  to  evade  the  law, 
and  hence  where  an  assignment  of  a 
mortgage  was  left  unstamped  through 
inadvertence,  and  not  willfully,  a  sale 
thereunder  was  validated  by  the  subse- 
quent affixing  and  canceling  of  the 
proper  stamps,  and  hence  the  purchas- 
er at  such  sale  acquired  as  good  a  title 
as  though  the  assignment  had  been 
stamped  when  made,  where  no  rights  of 
other  persons  were  acquired  in  the 
meantime.  Wingert  v.  Zeigler  (1900) 
46  A.  1074.  91  Md.  318,  51  L.  R.  A.  316, 
80  Am.  St  Rep.  453. 

Where  the  omission  to  stamp  an  in- 
strument appears  to  have  been  the  re- 
sult of  an  innocent  action  or  of  in- 
ability to  procure  the  proper  stamp, 
it  is  proper  to  allow  the  stamp  to  be 
affixed  and  canceled  in  open  court  when 
the  instrument  is  offered  in  evidence. 
Dailey  v.  Goker  (1871)  33  Tex.  815,  7 
Am.  Rep.  279. 

Under  Act  1867,  §  158,  providing  that, 
if  it  shall  be  made  to  appear  to  any 
stamp  collector  that  an  instrument  has 
not  been  duly  stamped  by  reason  of  ac- 
cident, mistake,  or  inadvertence,  it  shall 
be  lawful  for  such  collector  to  affix  the 
proper  stamp  and  omit  the  penalty,  the 
omission  of  the  stamp  by  the  parties* 
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who  believed  none  was  required,  is  an 
Inadvertence.  Green  Mountain  Central 
Institute  v.  Britain  (1871)  44  Vt  13. 
Revenue  stamps  omitted  from  stock 
certificates  through  inadvertence  may 
be  affixed  at  any  time.  Jones  v.  West- 
ern Mfg.  Co.  (1902)  67  P.  586,  27 
Wash.  136. 

22.  Stamping  eopy  of  lost  Instrumont. 

—Under  Act  1874,  relating  to  unstamp- 
ed instruments,  providing  that  all  in- 
struments, when  "stamped  by  any  per- 
son having  an  interest  therein,  or, 
when  the  original  is  lost,  a  copy  there- 
of, ♦♦  ♦  shall  be  as  valid  to  all  in- 
tents and  purposes  as  if  stamped  when 
made,"  a  copy  of  a  lost  instrument  re- 
ferred to  is  a  substantial  copy,  or  such 
a  draft  of  the  original  instrument  as 
will  identify  the  subject  of  the  tax. 
Miller  v.  Wentworth  (1876)  82  Pa. 
280. 

23.  District  I  wherein  application  to 
atfix  stamp  should  be  made^— Where  an 
application  to  the  revenue  collector  to 
have  a  stamp  affixed  to  a  note,  is  made 
by  the  holder  of  the  note,  the  proper 
district  in  which  to  make  the  applica- 
tion is  the  district  in  which  the  party 
resides.  Schermerhom  v.  Burgess  (N. 
Y.  1869)  55  Barb.  423. 

24.  Persons  who  may  or  should  pro- 
cure   stamping    and    cancellation^— The 

person  who  is  to  appear  before  the  rev- 
enue collector  to  procure  the  stamping 
and  cancellation  of  an  unstamped  in- 
strument is  the  person  who  issued  the 
instrument  and  who  should  have  affixed 
the  stamp.  Myers  v.  Smith  (N.  Y. 
1867)  48  Barb.  614. 

Where  a  party  having  an  interest  in 
an  unstamped  paper  desires  it  to  be 
stamped  for  his  benefit,  he  can  only  ef- 
fect it  by  procuring  the  maker  or  party 
to  be  affected  by  it  to  appear  before  the 
collector  and  procure  the  stamping  and 
cancellation.    Id. 

Under  act  of  congress  declaring  that 
where  a  party  has  failed  to  affix  a  reve- 
nue stamp  to  an  instrument  at  the  time 
of  its  execution,  "and  he  or  they,  or  any 
party  having  an  interest  therein,  shall 
be  subsequently  desirous  of  affixing  such 
stamp  to  said  instrument,  he  or  they 
shall  appear  before  the  collector,"  any 
person  having  an  interest  in  the  instru- 
ment may  appear  before  the  collector, 
and  it  is  not  necessary  that  the  maker 
do  so.  Schermerhom  v.  Burgess  (N.  Y. 
1869)  55  Barb.  422. 

25.  Who  may  affix  omitted  stamps^— 

Since  January  1,  1867,  the  only  person 
who  can  affix  an  omitted  stamp  is  the 
revenue  collector  of  the  proper  district. 
Mobile  &  G.  R.  Co.  v.  Edwards  (1871) 
46  Ala.  267. 

Under  Act  July  13,  1866,  §  158  (14 
Stat.  142,  143),  providing  that  where 
any  party  has  not  paid  the  required 
stamp  on  a  written  instrument,  and 
subsequently  desires  to  do  so,  he  shall 
appear  before  the  collector,  who  shall 
affix  the  proper  stamp  on  payment  of 


a  penalty,  neither  an  assessor  nor  an 
assistant  assessor  has  the  power  to 
affix  such  stamp,  but  only  the  collector, 
as  specified  in  the  statute.  Miller  v. 
Underwood    (1874)  51  Ala.  453. 

Under  Act  1866  (14  Stat  143),  as 
amended  by  16  Stat  257,  authorizing 
the  collector  to  stamp  unstamped  in- 
struments and  remit  the  penalty  within 
12  months  from  August  1, 1871,  the  col- 
lector had  power  in  February,  1871, 
to  affix  stamps  to  such  instruments  and 
remit  the  penalties.  Browne  v.  Steck 
(1873)  2  Colo.  70. 

Where  the  requisite  revenue  stamps 
are  not  affixed  to  the  pleadings  and  doc- 
uments in  an  attachment  suit  before  the 
filing  of  the  suit,  they  can  only  be  placed 
thereon  after  the  suit  has  been  filed  by 
the  collector  of  the  district  Placing 
them  on  the  document  by  the  party  after 
suit  is  filed  and  the  opposite  party  cited 
will  not  avail.  Hoyt  v.  Benner  (1870) 
22  La.  Ann.  353. 

Where  a  promissory  note  offered  in 
evidence  has  not  been  properly  stamp- 
ed with  the  required  amount  of  revenue 
stamps,  the  judge  who  is  presiding  has 
no  power  to  authorize  the  plaintiff  to 
stamp  it  in  his  presence;  and  in  such 
a  case  the  note  must  be  stamped  by 
the  revenue  collector  of  the  district, 
and  the  fine  paid  or  remitted,  before  the 
note  is  admissible.  Corrie  v.  Billiu*s 
Estate  (1871)  23  La.  Ann.  250. 

Under  Act  1868,  providing  that  in- 
struments not  stamped  shall  be  deemed 
invalid  and  of  no  effect,  but  declaring 
that  a  party  having  an  interest  therein 
may  have  the  stamp  affixed  by  applying 
to  the  collector  and  paying  the  penalty, 
etc.,  the  judge  trying  a  cause  has  no 
power  to  permit  the  stamp  to  be  affixed, 
but  the  party  must  apply  to  the  col- 
lector. Succession  of  Bernard  (1872) 
24  La.  Ann.  402.. 

Omitted  stamps  on  a  promissory  note 
cannot  be  affixed,  so  as  to  validate  the 
note,  except  by  the  proper  revenue  offi- 
cer, in  accordance  with  Act  March  3, 
1865.  Wayman  v.  Torreyson  (1868)  4 
Nev.  124. 

Though  the  section  of  the  act  of  con- 
gress which  allowed  parties  desiring  to 
use  in  court  instruments  not  properly 
stamped  to  affix  such  stamps  in  the 
presence  of  the  court,  and  thereupon  to 
use  such  instruments  in  evidence,  was 
amended  so  as  to  require  the  stamps 
to  be  affixed  by  the  collector  of  internal 
revenue,  such  amendment  did  not  in- 
clude instruments  in  the  nature  of  pro- 
cess of  courts  of  record.  Coppernoll 
V.  Ketcham  (N.  Y.  1867)  56  Barb.  111. 

Notwithstanding  that  the  internal  rev- 
enue act  required  all  stamps  to  instru- 
ments theretofore  issued  to  be  affixed 
by  the  collector  of  internal  revenue,  it 
did  not  deprive  state  courts  of  the  pow- 
er vested  in  them  by  Code  N.  Y.  §  327, 
which  provides  that  when  a  party  shall 
give  in  good  faith  notice  of  appeal  from 
judgment  or  order,  and  shall  omit 
through  mistake  to  do  any  other  act 
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necessaiT  to  perfect  the  appeal  or  to 
stay  proceedings,  the  court  may  permit 
an  amendment.    Id. 

Under  Act  March  3,  1863,  §  16,  regu- 
lating stamp  duties,  it  was  competent 
for  a  person  holding  a  note  dated  in 
1863  to  stamp  it  in  the  presence  of  the 
court  during  the  suit  in  which  the  note 
was  to  be  introduced.  Roundtree  v. 
Thomas  (1869)  32  Tex.  286. 

26.  — —  Deputy  coiiectors^— A  depu- 
ty collector  has  no  authority  except  by 
special  authority  of  the  collector  to  re- 
mit penalties  and  stamp  instruments 
left  unstamped  by  mistake.  Brown  v. 
Crandal  (1867)  23  Iowa,  112;  McAffer- 
ty  V.  Hale  (1868)  24  Iowa,  355. 

The  revenue  act  provides  that  deputy 
collectors  should  have  the  same  author- 
ity in  every  respect  to  collect  the  du- 
ties and  taxes  levied  and  assessed  as 
the  collector  himself,  and  that  in  case 
of  sickness  or  temporary  disability  of 
a  collector  the  duties  may  devolve  on 
one  of  the  deputies.  Held  that,  during 
the  sickness  or  temporary  disability  of 
the  collector,  the  deputy  collector  could 
exercise  his  power  of  stamping  un- 
stamped instruments.  Deskin  v.  Gra- 
ham (1866)  19  Iowa,  553. 

The  exercise  of  such  power  affords  a 
presumption  of  such  disability,  in  the 
absence  of  affirmative  evidence  to  the 
contrary.     Id. 

The  deputy  collector  of  internal  reve- 
nue has  no  power  to  stamp  instruments 
left  unstamped  by  inadvertence  or  mis- 
toke,  except  when  in  case  of  sickness  or 
inability  of  the  collector  he  acts  by 
special  authority  in  his  place.  Oity  of 
Muscatine  v.  Stememan  (1871)  30 
Iowa,  526,  6  Am.  Rep.  685.   . 

Deputy  collectors  of  internal  revenue 
have  the  same  power  as  collectors  to 
stamp  unstamped  instrujnents,  wlien 
satisfied  that  the  failure  to  affix  the 
same  at  the  proper  time  was  not  an  at- 
tempt to  evade  the  law.  Stolte  v.  Hern- 
don  (1869)  32  Tex.  392. 

27.  Conclusiveness  of  officer's  decl- 
slouw— Where  promissory  notes  were  of- 
fered in  evidence,  properly  stamped, 
with  the  approval  of  the  United  States 
officer  whose  duty  it  was  to  stamp  such 
notes,  they  were  admissible;  and  it 
formed  no  part  of  the  duties  of  the 
state  court  to  inquire  whether  or  not 
the  United  States  officer  had  done  his 
duty.  Levy  v.  Loeb  (1873)  25  La.  Ajin. 
496 

Under  the  act  of  July  13,  1866,  au- 
thorizing the  collector,  in  caso  of  ac- 
cident or  mistake,  to  affix  a  sufficient 
stamp,  on  an  instrument  not  originally 
duly  stamped,  his  decision  in  such  case 
is  conclusive,  as  partaking  of  a  judicial 
nature.  Peoria  Marine  &  Fire  Ins.  Co. 
V.  Perkins  (1868)  16  Mich.  380. 

Revenue  Act,  §  158,  makes  the  col- 
lector of  revenue  of  the  proper  district 
the  judge  whether  the  omission  of  a 
revenue  stamp  was  with  design  to  de- 
fraud the  United  States,  and  from  his 
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judgment,  if  favorable,  there  is  no  ap- 
peal    Gorry  Nat.  Bank  v.  Rouse  (Pa. 

1865)  3  Pittob.  R.  18. 

28.  Collector's  certificate  of  subee- 
quent  sufficient  stamps— Under  Act  July 
13,  186G,  the  collector's  certificate  of  a 
subsequent  sufficient  stamp  on  an  as- 
signment of  a  policy  of  insurance,  not 
originally  duly  stamped,  iff  admissible 
in  evidence  in  a  suit  on  the  policy.  Pe- 
oria Marine  &  Fire  Ins.  Go.  v.  Perkins 
(1868)  16  Mich.  380. 

29.  Presumption  as  to  subsequent 
stamping^— The  authority  of  a  deputy 
collector  to  stamp  unstamped  instru- 
ments will  not  be  presumed  from  the 
mere  ertamping  of  the  instrument,  when 
the  certificate  of  the  deputy  thereto  is 
not  authenticated  by  the  collector's 
seal.  Gity  of  Muscatine  v.  Sterneman 
(1871)  30  Iowa,  526,  6  Am.  Rep.  685. 

Where  deeds  and  other  instruments 
in  writing,  not  stamped  when  made, 
as  required  by  the  revenue  laws,  are 
subsequently  stamped  by  the  proper  of- 
ficer, it  win  be  presumed  that  srtamps 
of  requisite  value  were  affixed.  Frazer 
y.  Robinson  (1868)  42  Miss.  121. 

30.  Effect  of  subsequent  stamping.^* 

Instruments  not  stamped  in  accord- 
ance with  the  United  States  revenue 
law  may,  in  the  absence  of  fraud,  be 
stamped  subsequently,  and  then  given 
in  evidence.  Foster  v.  Holley's  Adm'r 
(1873)  49  Ala.  593;  Morris  v.  MsMor- 
ris  (1870)  44  Miss.  441,  7  Am.  Rep. 
695;  Waterbury  v.  McMUlan  (1872) 
46  Miss.  635;  Boly  v.  Lake  (1873) 
54  Mo.  201;    Beebe  v.  Hutton   (N.  Y. 

1866)  47  Barb.  187;  Frink  v.  Thomp- 
son (N.  Y.  1869)  4  Lans.  489;  Dailey 
y.  Goker  (1871)  33  Tex.  815,  7  Am. 
Rep.  279. 

Where  an  instrument,  unstamped 
when  made,  is  subsequently  stamped  by 
the  United  States  collector  of  inter- 
nal revenue,  and  certified  accordingly, 
the  defect  is  cured.  Oorbin  v.  Tracy 
(1867)  34  Gonn.  325;  Pavy  v.  Berti- 
not  (1873)  25  La.  Ann.  469;  Cooke  v. 
England  (1867)  27  Md.  14,  92  Am.  Dec 
618;  Logan  v.  Dils  (1870)  4  W.  Va. 
897. 

An  appeal  from  a  justice  should  not 
be  dismissed  for  want  of  stamps  on  the 
justice's  certificate  and  the  appeal  bond, 
when  proper  stamps  are  afterwards  put 
on  by  leave  of  court.  Tea  garden  v.  Car- 
ver (1865)  24  Ind.  399. 

Though  a  promissory  note  dated  No- 
vember 7,  1862,  is  not  admissible  in 
evidence  withqpt  an  appropriate  rev- 
enue stamp,  under  Act  Dec.  25,  1862, 
§  5,  the  party  might  remove  the  objec- 
tion by  affixing  the  proper  stamp.  Pies- 
singer  V.  Depuy  (1865)  25  Ind.  419. 

Omission  to  stamp  an  appeal  bond  at 
the  time  of  taking  out  the  same  at  a 
justice's  court  is  not  sufficient  cause 
for  dismissal,  if  the  proper  stamp  is 
subsequently  affixed  under  the  order  of 
the  revenue  collector.  Such  order  need 
not  state  the  facts  on  which  he  bases 
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his  action.  Doud  v.  Wright  (1867)  22 
Iowa,  336. 

As  a  record  of  an  instrument  insuffi- 
ciently stamped  does  not  import  con- 
structiye  notice  to  third  parties  under 
Internal  Revenue  Act,  §  125,  the  subse- 
quent attaching  of  an  additional  stamp 
by  the  revenue  collector  does  not  cure 
the  defect,  so  as  to  interfere  with  in- 
tervening rights.  McBride  v.  Doty 
(1867)  23  Iowa,  122. 

On  an  appeal  to  the  district  coart 
from  a  Justice  of  the  peace,  the  ap- 
peal bond  was  filed  within  20  days,  as 
required,  but  no  revenue  stamp  was 
attached  to  any  of  the  papers  within 
the  20  days,  and  not  until  a  short  time 
before  the  commencement  of  the  term 
of  the  appellate  court,  and  for  this  the 
appeal  was  dismissed.  Held  to  be  er- 
ror. Ford  V.  CUnton  (1868)  25  Iowa, 
167. 

Where  United  States  internal  revenue 
stamps  have  been  omitted  ftom  an  in- 
strument, such  instrument  may  be  prop- 
erly admitted  in  evidence  after  being 
stamped,  though  stamped  during  the 
trial.  First  Nat  Bank  v.  Stone  (Iowa, 
1902)  91  N.  W.  1076. 

Where  failure  to  affix  a  revenue 
stamp  to  a  note  occurred  through  Ig- 
norance, and  it  was  thereafter  placed 
on  the  note  with  the  consent  of  the 
United  States  revenue  collector,  the 
note  becomes  competent  evidence. 
€hreen  v.  McCracken  (1902)  67  P.  857, 
64  Kan.  330. 

By  virtue  of  Acts  37th  Cong.  (3d 
Sess.)  c.  4,  §  5,  and  Acts  88th  Gong. 
(Ist  Sess.)  c.  173,  {  163,  documents 
may  be  admitted  as  evidence,  if  stamp- 
ed for  the  first  time  in  open  court 
Patterson  v.  Eames  (1866)  54  Me.  203. 

An  innocent  omission  to  stamp  a 
promissory  note  made  after  the  pas- 
sage of  Acts  1864,  c.  173,  though  ante- 
dated to  November,  1862,  will  not  ren- 
der it  inadmissible  in  evidence,  if  sub- 
sequently stamped  in  the  presence  of 
the  court  Tobey  v.  Chipman  (1866) 
95  Mass.  (13  Allen)  123. 

An  award  of  arbitrators,  returned  to 
the  superior  court  on  an  agreement  for 
submission,  will  not  be  rejected  be- 
cause the  agreement  did  not  bear  the 
proper  revenue  stamp  prior  to  the  re- 
turn of  the  award,  when  it  does  not  ap- 
pear that  such  submission  was  with  de- 
sign to  evade  the  law,  and  when,  since 
its  return,  it  has  been  supplied  in  the 
manner  provided  by  law.  Holyoke 
Mach.  Co.  V.  Franklin  Paper  Co.  (1867) 
97  Mass.  150. 

The  holder  of  a  draft  dated  in  Au- 
gust, 1863,  made  a  gift  of  it  causa  mor- 
tis to  her  mother;  and  the  administra- 
tor of  the  donor,  treating  the  draft  as 
void  for  want  of  the  proper  revenue 
stamp,  brought  an  action  against  the 
drawer  to  recover  the  consideration. 
At  the  trial  the  drawer,  defending  in 
the  interest  of  the  donee,  affixed  to  the 
draft  the   requisite   stamp,   under   the 


provisions  of  the  United  States  statute 
of  June  30,  1864.  Held,  that  the  stat- 
ute was  retrospective,  and  rendered  the 
draft  valid  from  its  date.  Gibson  v. 
Hibbard  (1865)  13  Mich.  214. 

A  revenue  stamp,  affixed  to  a  notice 
of  appeal,  renders  the  notice  operative 
ab  initio.  KiUip  v.  Empire  MiU  Co. 
(1866)   2  Nev.  34. 

Complainant  failed  to  attach  the  re- 
quired revenue  stamp  to  an  original 
writ,  and  defendant  therefore  omitted 
to  answer.  After  the  expiration  of  the 
time  limited  for  the  filing  of  the  an&rwer, 
complainant  Attached  the  stamp.  Held 
that,  by  thus  affixing  the  stamp,  com- 
plainant's writ  was  validated  ab  initio, 
and  he  become  entitled  to  a  decree  pro 
confesso.  Disbrow  v.  Johnson  (1866) 
18  N.  J.  Eq.  (3  C.  B.  Green)  36. 

A  summons  issued  without  a  revenue 
stamp  bein^  irregular  and  void,  a  srub- 
sequent  affixing  of  a  stamp  will  not 
cure  the  defect.  German  Liederkranz 
V.  Schiemann  (N.  T.  1863)  25  How. 
Prac.  388. 

Under  Act  July  1,  1862,  {  96,  pro- 
viding that  every  instrument  not  stamp- 
ed aocordingf  to  a  certain  schedule 
should  be  invalid  and  of  no  effect,  a 
notice  of  appeal  will  not  be  void  where 
a  stamp  has  not  been  primarily  affixed 
to  it  as  required  by  the  statute,  if  the 
appeal  was  taken  in  good  faith  and  ap- 
pellant perfects  it  by  affixing  the  stamp 
in  open  court.  Whitley  v.  Leedff  (N.  Y. 
1864)  27  How.  Prac  378. 

Where  the  collector  puts  on  and  can- 
cels the  requisite  revenue  stamp,  the 
instrument  is  valid  to  all  intents  and 
purposes  ab  initio.  Corry  Nat.  Bank 
V.  Rouse  (Pa.  1865)  3  Pittsb.  R.  18; 
Tripp  V.  Bishop  (1867)  56  Pa.  (6  P. 
F.  Smith)  424. 

Plaintiff  entered  Judgment  against  de- 
fendant on  an  insufficiently  stamped 
judgment  note,  and  Issued  execution 
thereon.  The  judgnxent  and  execution 
were  set  aside  on  defendant's  motion. 
Defendant  then  confessed  judgment  in 
favor  of  another  creditor,  and  caused 
execution  to  be  issued  thereon,  with- 
out the  latter's  knowledge.  Plaintiff 
then  procured  the  judgment  note  to  be 
stamped  by  the  collector  according  to 
law,  and  entered  up  another  judgment, 
and  issued  execution  thereon.  Subse- 
quently the  court  rescinded  the  order 
setting  aside  plaintiff's  first  judgment 
and  execution.  The  sheriff  returned 
that  he  had  levied  a  sale  under  the  third 
execution;  the  levy  and  sale  under  the 
last  two  writs  being  subject  to  the  levy 
and  sale  under  the  first  writ  Held 
that,  as  the  omitted  stamp  had  been 
properly  affixed,  the  defect  was  cured, 
and  plaintiff  was  entitled  to  the  pro- 
ceeds of  the  sale  under  the  first  exe- 
cution. Hetzell  V.  Gregory  (Pa.  1870) 
7  PhUa.  148. 

A  revenue  stamp,  affixed  in  1873  to 
a  draft  drawn  in  1869,  and  on  which 
suit  waff   brought   in   the    same   year, 
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cured  the  defect  Qay  v.  Comstock  (Pa. 
1875)  2  Wkly.  Notes  Cas.  532. 

Where  an  anatamped  instrument  is 
subsequently  duly  stamped  by  an  of- 
ficer qualified  to  do  so,  the  bar  on  it 
as  evidence  is  removed,  and  it  is  giv- 
en the  same  position  as  though  it  had 
been  stamped  when  made.  Long  v. 
Spencer  (1875)  78  Pa.  (28  P.  F.  Smith) 
303. 

An  instrument  delivered  without  the 
stamp  required  by  act  of  congress,  up- 
on being  returned  to  the  maker  and  by 
him  redelivered  with  stamp  duly  can- 
celed, it  seems,  takes  ^ffect  from  the 
date  of  such  redelivery,  in  the  absence 
of  any  act  of  congress  like  that  of  June 
30,  1864,  which  cures  the  defect  in  the 
first  execution.  Bobbins  v.  Deverill 
(1865)  20  Wis.  142. 

A  tax  deed  which,  within  12  months 
after  its  execution,  has  been  stamped  by 
the  collector  of  the  proper  district,  as 
by  authority  of  Act  March  3,  1865,  is 
admissible  in  evidence.  Knox  v.  Huide- 
koper  (1867)  21  Wis.  527. 

31.  Effect  of  paying  price  of  stamp 
and  penalty.»When  it  appears  that 
the  party  through  whose  neglect  a 
proper  stamp  was  not  placed  upon  a 
deed  has  paid  the  full  price  of  the 
stamp,  together  with  the  penalty,  and 
obtained  the  collector's  receipt  there- 
for, it  is  a  sufficient  compliance  with 
the  form  prescribed,  especially  that 
now  the  act  is  no  longer  in  force;  and 
the  deed  is  evidence.  Lerch  v.  Snyder 
(1886)   112  Pa.  161,  4  Atl.  336. 

See   notes  under  "§  6371m,   pojt 

32.  Record  to  which  statute  applies. 
—The  provisions  of  Act  1866,  c.  184, 
$  0,  that  no  instrument  shall  be  re- 
corded until  stamped  as  therein  re- 
quired does  not  affect  a  record  thereof 
under  state  laws.  Moore  v.  Quirk 
(1870)  105  Mass.  49,  7  Am.  Rep.  499. 

Revenue  Law  1898,  §§  14,  15,  pro- 
viding that  no  Uhstamped  instrument 
required  to  be  stamped  shall  be  re- 
corded, apply  only  to  records  pursuant 
to  United  States  statutes.  People  v. 
Fromme  (1898)  54  N.  Y.  S.  833,  35 
App.  Div.  459. 

33.  "Conveyance  of  realty."— The 
fact  that  a  conveyance  is  made  by  a 
master  commissioner  under  a  dect'ee  of 
foreclosure  in  which  the  priority  of 
liens  is  considered  and  settled,  and  aft- 
er competitive  sale,  does  not  affect  the 
requirement  that  the  instrument,  be- 
ing a  "conveyance  of  realty,"  under 
Schedule  A  of  the  revenue  law  (Act 
June  13,  1898,  c.  448),  shall  have  the 
required  revenue  stamps  affixed,  to  be 
receivable  for  record.  Farmers'  Loan 
&  Trust  Go.  V.  Council  Bluffs  Gas  & 
Electric  Light  Co.  (0.  O.  1898)  90 
Fed.  806. 

34.  Recording  nnstamped  Instrnment. 

—There  being  no  pretense  that  the 
omission  of  a  stamp  from  a  mortgage 
is  fraudulent,  it  should  not  be  refused 
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record  on  that  account  Bates  v.  Bail- 
ey  (1876)   57  Ala.  73. 

A  deed,  not  containing  any  internal 
revenue  stamp,  executed  and  delivered 
while  the  stamp  acts  of  congress  were 
in  force,  must  be  recorded  by  the  coun- 
ty recorder,  when  tendered  for  that 
purpose,  in  the  absence  of  any  other 
objection  to  recording  it.  Hoffecker  v. 
New  Castle  County  Mut  Ins.  Co.  (Del 
1875)   f9  HousL  101. 

35.  Presumption  as  to  recorded  in- 
strn  meets  being  duly  stamped.— In  the 

absence  of  other  evidence,  it  will  be 
presumed  that  instruments  recorded  at 
a  time  when  it  was  the  duty  of  the  re- 
corder to  refuse  to  record  instruments 
not  properly  stamped,  were  so  stamp- 
ed. CoUins  V.  Valleau  (1889)  79  Iowa, 
626,  43  N.  W.  284,  44  N.  W.  904. 

In  the  absence  of  proof  to  the  con- 
trary, the  presumption  is,  where  a  cer- 
tified copy  of  a  mortgage  is  offered  in 
evidence,  that  the  recorder  required 
the  necessary  revenue  stamps  to  be 
affixed  before  recording  the  mortgage. 
Grand  v.  Cox  (1872)  24  La.  Ann.  462. 

36.  Filing  for  records— A  register  of 
deeds  must  file  an  instrument  offered 
for  record  under  Laws  N.  Y.  1896,  c. 
528,  though  it  is  not  stamped  as  re- 
quired by  Revenue  Law  1898,  §|  14, 
15.  People  V.  Fromme  (1898)  54  N. 
Y.  S.  833,  85  App.-Div.  459. 

See  notes  under  |  6371e,  ante. 

37.  Effect  as  to  validity  of  instm- 
mentd— Act  June  30,  1864,  as  amended 
by  Act  July  13,  1866,  rendering  the 
record  of  a  deed  not  duly  stamped,  or 
on  which  the  stamp  is  not  canceled, 
void,  does  not  affect  the  validity  of  the 
deed.  Dowell  v.  Applegate  (C.  C. 
1881)  7  Fed.  881. 

38.  Unlawful  record  as  Importiig 
constructive  noticed— Under  Internal 
Revenue  Act,  {  152,  providing  that  it 
shall  not  be  lawful  to  record  any  in- 
strument required  to  be  stamped,  un- 
less the  proper  stamps  are  affixed  and 
canceled,  and  that  the  record  of  any 
instrument  unstamped  or  improperly 
stamped  shall  be  totally  void,  the  rec- 
ord of  an  insufficiently  stamped  in- 
strument does  not  import  constructive 
notice  to  third  parties.  McBride  v. 
Doty   (1867)  23  Iowa,  122. 

39.  Use  as  evidence  of  record  of  un- 
stamped Instrument.— The  fact  that  the 
record  of  a  deed  executed  in  1872  does 
not  show  that  any  United  States  rev- 
enue stamps  were  placed  thereon  does 
not  render  such  record  incompetent 
evidence.  Bennett  v.  Morris  (CaL 
1894)  37  Pac.  929. 

The  constitutional  power  of  congress 
to  levy  taxes  did  not  confer  on  such 
body  authority  to  pass  Act  July  1, 
1862,  as  amended  by  Act  June  30, 
1864,  §  152,  declaring  that  it  shall  not 
be  lawful  to  record  any  instrument  or 
paper  required  by  the  previous  provi- 
sions of  the  act  to  be  stamped,  unless 
a  stamp  has  been  affixed  and  canceled. 
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and  that  the  record  of  any  such  instra- 
ment  without  the  proper  stamp  shall 
not  be  used  in  evidence,  in  so  far  as  it 
attempts  to  provide  a  rule  of  evidence 
in  state  courts.  Craig  v.  Dimock 
(1868)  47  IlL  308. 

The  registry  of  an  agreement  is  ad- 
missible as  proof  of  it,  though  it  does 
not  appear  from  the  registration  that 
there  was  any  revenue  stamp  on  it. 
Ratlifif  V.  Ratliff  (1902)  42  S.  E.  887, 
131  N.  O.  425,  63  L.  R.  A.  963. 

See  notes  under  Schedule  A  (9), 
post. 

40.  Official  bonds^— A  stamp  tax  im- 
posed by  the  United  States  upon  a 
bond  required  by  a  state  from  an  offi- 
cer fiB  a  prerequisite  to  the  exercise 
of  the  duties  of  his  office  is,  in  neces- 
sary legal  effect,  a  tax  upon  the  offi- 
cer's right  to  qualify,  and  upon  the  ex- 
ercise by  the  state  of  its  governmen- 
tal functions,  and  the  fact  that  the 
tax  is  required  to  be  pa\^  before  the 
officer  has  qualified  is  unimportant. 
Bettman  v.  Warwick  (1901)  108  Fed. 
46,  47  C.  C.  A.  185,  affirming  judg- 
ment Warwick  v.  Bettman  (0.  0. 
1900)    102    Fed.    127. 

War  Revenue  Act  June  13,  1898,  de- 
clares that  bonds  for  indemnifying  any 
person,  etc.,  as  surety  for  the  payment 
of  money  or  the  execution  of  official 
duties,  and  all  other  bonds,  except . 
such  as  are  required  in  legal  proceed- 
ings, shall  pay  a  tax  of  50  cents;  and 
section  17  provides  that  it  is  the  in- 
tent of  the  act  to  exempt  from  the 
stamp  taxes  state,  county,  town,  and 
other  municipal  corporations  in  the  ex- 
ercise only  of  functions  stricjly  belong- 
ing to  them  in  their  ordinary  govern- 
mental, taxing,  or  municipal  capacity. 
Held,  that  a  notary  appointed  by  a 
state  is  a  state  officer  employed  in  the 
exercise  of  functions  belonging  to  it 
in  its  governmental  capacity,  and  hence 
the  bond  required  of  such  notary  as 
part  of  his  qualification  for  office  is 
not  subject  to  the  revenue  tax.  War- 
wick V.  Bettman  (0.  C.  1900)  102  Fed. 
127,  judgment  affirmed  Bettman  v. 
Warwick  (1901)  108  Fed.  46,  47  O.  O. 
A.  185. 

Congress  has  no  power  to  impose  a 
tax  upon  the  bonds  required  by  a  state 
law  from  persons  holding  office  under 
the  state.  State  v.  Garton  (1869)  32 
Ind.  1,  2  Am.  Rep.  315. 

41.  Liquor  license  bond8.»A  bond 
executed  to  a  state  or  municipality  un- 
der the  provisions  'of  a  statute  or  ordi- 
nance as  a  condition  precedent  to  the 
issuance  of  a  saloon  license  is  for  the 
individual  benefit  of  the  applicant,  and 
not  an  instrumentality  for  the  exercise 
of  the  functions  of  state  or  municipal 
government,  and  must  be  stamped,  un- 
der the  war  revenue  act  of  1898.  U. 
S.  V.  Ambrosini  (D.  C.  1899)  105  Fed. 
239,  judgment  reversed  Apibrosini  v. 
U.  S.  (1902)  23  Sup.  Ct.  1,  187  U.  S. 
1,  47  L.  Ed.  49. 

The  bond  required  to  be  given  by  a 


saloon  keeper  by  the  statutes  of  "Mis- 
Bouri,  as  one  of  the  conditions  of  the 
granting  by  the  state  of  a  license,  and 
which  is  conditioned  for  the  faithful 
observance  of  all  the  requirements  of 
such  statutes  by  the  licensee,  is  an  in- 
strumentality employed  by  the  state  to 
execute  and  enforce  its  own  laws  en- 
acted in  the  exercise  of  its  police  pow- 
ers, which  cannot  be  taxed  by  the  fed- 
eral government,  and  such  bonds  do  not 
require  an  internal  revenue  stamp,  un- 
der the  war  revenue  act  of  1898.  U. 
S.  V.  Owens  (D.  C.  1900)  100  Fed.  70. 

42.  Tax  deeds.*— A  tax  deed  made  by 
the  sheriff  and  tax  collector  does  not 
require  a  stamp,  under  Act  July  13, 
1866.  Rouse  v.  Hampton  (0.  0.  1871) 
Fed.  Cas.  No.  12,088. 

43.  County  orders-^County  orders 
are  "official  instruments,''  and  as  such 
are  expressly  exempted  from  payment 
of  stamp  duties;  and  the  exemption  ap- 
plies in  favor  of  orders  originally  is- 
sued without  authority  of  law,  but  sub- 
sequently ratified  by  the  act  of  the 
Legislature.  By  the  legalizing  Act 
Ind.  March  3,  1865,  they  are  made  offi- 
cial instruments  of  the  county.  Nave 
V.  King  (1866)  27  Ind.  356. 

44.  Certificate  of  appraisal  on  fore- 
closure.—Under  the  war  revenue  act  of 
1898  (Act  June  13,  1898,  c.  448,  30 
Stat.  448),  requiring  the  attachment  of 
revenue  stamps  to  certain  instruments, 
section  17,  providing  that  state,  coun- 
ty, town,  and  other  municipal  corpora- 
tions shall  be  exempt  in  the  exercise 
of  functions  strictly  belonging  to  them, 
a  revenue  stamp  is  not  required  to  the 
certificate  of  appraisal  made  by  a  sher- 
iff in  the  execution  of  a  decree  for  sale 
on  foreclosure.  Noble  v.  Citizens* 
Bank  (1902)  89  N.  W.  400,  63  Neb. 
847. 

45.  Certificate  of  acknowledgment  to 
declaration  of  ho m est eadd— Since  stamps 
required  to  be  affixed  to  a  notary's  cer- 
tificate of  acknowledgment  to  a  dec- 
laration of  homestead,  under  War  Rev- 
enue Act  June  13,  1898,  c.  448,  §  14, 
30  Stat.  455,  are  required  to  be  fur- 
nished by  the  person  for  whose  benefit 
the  instrument  is  furnished,  such  tax  is 
not  objectionable  on  the  ground  that 
the  notary,  in  taking  the  acknowledg- 
ment and  indorsing  his  certificate,  was 
exercising  a  function  of  the  state  gov- 
ernment not  subject  to  federal  taxation. 
Sackett  v.  McCaffrey  (1904)  131  Fed. 
219,  65  C.  C.  A.  205. 

46.  Ofliciat  papers,  Instruments,  and 
certificates  made  or  Issued  by  federal 
oflloers^— Official  papers,  instruments, 
and  certificates  made  or  issued  by  offi- 
cers of  the  United  States  in  the  dis- 
charge of  their  official  functions  and  for 
the  use  and  benefit  of  the  government 
are  exempt  from  tax  under  the  war- 
revenue  act  of  1898  (30  Stat.  448). 
(1898)  22  Op.  Atty.  Gen.  134. 

47.  Certificates  or  Instruments  Issued 
for  private  use.— Stamps  should  be  af- 
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fixed  under  the  war  revenue  act  of  1898 
to  certificates  or  other  instruments  is- 
sued by  any  Department  or  officer  of 
the  federal  government  at  the  request 
of  private  persons  and  for  private  use, 
such  stamps  to  be  furnished  by  the  par- 
ty applying  therefor,  and  should  be  affix- 
ed before  delivery  ot  the  document. 
(1808)  22  Op.  Atty.  Gen.  134. 

48.  Liability  of  partnera.— In  the  case 
of  a  partnership,  both  partners  are  li- 
able where  the  sale  is  made  by  one,  or 
by  a  clerk  having  authority.  IT.  S.  v. 
Fenelon  (D.  C.  1871)  Fed.  Cas.  No. 
15,085. 

49.  "Selling"  and  "exposing  for  sale." 

—"Selling"  and  "exposing  for  sale,"  as 
used  in  the  statutes  relating  to  stamp 
duties  (Act  June  30,  1864,  §f  167,  169; 
Act  July  13,  1866),  are  treated  as  dif- 
ferent things.  U.  S.  V.  Houghton  (D« 
C.  1871)  Fed.  Cas.  No.  15,396. 

50.  Sale  "in  the  original  and  nnbrokeo 
package." » Goods  are  sold  "in  the 
original  and  unbroken  package"  (Act 
July  13,  1866)  although  the  package  ia 
open  for  inspection,  if  closed  again  be- 
fore delivery  without  the  contents  be- 
ing changed.  U.  S.  v.  Fox  (D.  C.  1869) 
Fed.  Cas.  No.  15,155. 

51.  Presumption  as  to  stamping  arti- 
cled—Where an  article  is  sold  unstamp- 
ed, the  presumption  is  that  it  never 
was  stamped,  but  such  presumption 
may  be  overcome  by  evidence  that  the 
stamp  had  been  lost  or  removed  by  ac- 
cident or  the  like.  U.  S.  v.  Brown  (D. 
C.  1869)  Fed.  Cas.  No.  14,662. 

52.  Forfeiture  for  removal  of  un- 
stamped cosmetics  from   warehoused— 

Cosmetics  not  manufactured  in  the 
warehouses  prescribed  by  Acts  June  30, 
1864,  §  168,  and  March  3,  1873,  S  28, 
are  liable  to  forfeiture  for  being  re- 
moved without  affixing  stamps,  although 
intended  for  exportation.  U.  S.  v.  Two 
Hundred  and  Thirty -Six  Dozen  Boxes 
of  Cosmetics  (D.  C.  1873)  Fed.  Cas. 
No.   16,584. 

53.  Manner  of  collecting  stamp  duty. 

--A  stamp  duty  imposed  by  an  internal 
revenue  law  is  collected  by  the  govern- 
ment through  the  sale  of  the  required 
stamps,  and,  in  the  absence  of  an  ex- 
press provision  therefor,  a  collector  is 
not  authorized  to  collect  such  duty  in 
any  other  manner.  Fleshman  v.  Mc- 
Clain  (C.  C.  1900)  105  Fed.  610,  judg- 
ment affirmed  McClain  v.  Fleshman 
(1901)  106  Fed.  880,  46  C.  C.  A.  15. 

54.  Constitutionality  of  taXd— The 
stamp  tax  on  a  memorandum  or  con- 
tract of  sale  of  a  certificate  of  stock, 
imposed  by  Act  June  13,  1898,  c.  448, 
30  Stat  448,  is  not  unconstitutional  as 
a  direct  tax  on  property,  which,  under 
Const  art  1,  §  2,  cl.  3,  must  be  appor- 
tioned according  to  the  census,  but 
falls  within  the  class  of  duties,  imposts, 
and  excises  which,  by  section  8,  cl.  1, 
of  that  article,  are  required  to  be  uni- 
form through  the  United  States.    Thom- 
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as  v.  U.  S.  (1904)  24  Sup.  Gt  905,  306, 
192  U.  S.  363,  48  L.  Ed.  481,  affirming 
judgment  U.  S.  v.  Thomaa  (C.  C.  1902) 
116  Fed.  207. 

55.  Transactions  or  memoranduni 
subject  to  tax  in  generald— A  stockbro- 
ker by  his  course  of  business  entered 
into  agreements  with  his  customers  to 
buy  or  sell  stocks  at  a  fixed  price  for 
future  delivery.  Each  of  such  agree- 
ments was  evidenced  by  a  written  mem- 
orandum properly  stamped  in  accord- 
ance with  Schedule  A  of  the  war  rev- 
enue act  of  1898,  which  enumerates,  as 
subject  to  stamp  taxes  imposed  by  the 
act,  "all  sales  or  agreements  to  sell  or 
memoranda  of  sales  or  deliveries  or 
transfers"  of  stock.  The  transactions 
were  purely  speculative,  conducted  on 
margins,  and  no  actual  delivery  of 
stocks  was  contemplated  by  the  par- 
ties, but  settlement  was  made  by  the 
payment  of  differences  and  the  surren- 
der of  the  written  memoranda.  Held, 
that  such  settlements  did  not  involve 
agreements  for  a  resale  of  the  stocks, 
requiring  new  memoranda  to  be  made 
and  stamped  under  such  provision;  the 
courts  having  no  authority  to  infer  such 
agreements,  contrary  to  the  fact,  for 
the  purpose  of  extending  the  provistons 
of  the  statute  to  transactions  not  *with- 
in  its  terms.  McClain  v.  Fleshman 
(1901)  106  Fed.  880,  46  C.  O.  A.  15,  af- 
firming judgment  Fleshman  v.  McClain 
(C.  C.  1900)  105  Fed.  610. 

Plaintiff  corporation  was  engaged  in 
business  as  a  stockbroker  in  conducting 
transactions  respecting  the  purchase 
and  sale  of  stocks  to  be  settied  with 
reference  to  the  public  market  quota- 
tions of  prices,  within  subdivision  8  of 
Schedule  A  of  the  War  Revenue  Act  of 
July  13,  1898,  c.  448,  {  25,  30  Stat 
458,  as  amended  by  Act  March  2,  1901, 
c.  806,  S  8,  31  Stat  943.  Its  business 
was  transacted  with  numerous  corre- 
spondents, on  whose  telegraphic  orders 
it  would  report  a  purchase  or  sale, 
and  forward  the  correspondent  a  mem- 
orandum such  aa  is  required  by  the 
statute.  The  correspondents  were  also 
dealing  with  customers,  and  their  or- 
ders to  plaintiff  generally  represented 
orders  from  their  own  customers,  to 
whom  they  delivered  a  memorandum  of 
each  purchase  or  sale  bearing  a  stamp 
as  required  by  the  act,  but  stating  the 
transaction  between  the  correspondent 
and  the  customer  only.  The  customer 
was  not  named  or  known  in  the  trans- 
action between  the  correspondent  and 
plaintiff.  Held,  that  such  transactions 
were  transactions  between  principals, 
separate  and  distinct  from  those  be- 
tween the  correspondents  and  their  cus- 
tomers, and  that  plaintiff  was  subject 
to  the  tax  on  each  memorandum  given 
thereon.  Municipal  Telegraph  &  Stock 
Co.  V.  Ward  (1905)  138  Fed.  1006,  70 
C.  C.  A.  284,  affirming  judgment  (C.  0. 
1904)  133  Fed.  70. 

A  bucket  shop,  which  made  contracts 
for  the  purchase  and  sale  of  stocks  and 
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commoditiea  with  its  customers,  and  ex- 
ecuted the  same  by  pretended  purchas- 
es and  sales  through  another  bucket 
shop  having  no  relations  with  such  cus- 
tomers, the  contract  between  them  ex- 
pressly providing  that  the  first  was  not 
an  agent  of  the  second,  was  conducting 
a  separate  business,  and  the  transac- 
tions of  both  concerns  were  subject  to 
the  stamp  tax  imposed  by  War  Revenue 
Act  June  13,  1898,  c.  448,  §  25,  sched- 
ule A,  30  Stat.  458,  as  amended  by  Act 
March  2,  1901,  c.  806,  |  8,  subd.  3,  31 
Stat  943.  Eldridge  v.  Ward  (1909) 
174  Fed.  402,  98  C.  C.  A.  619,  affirm- 
ing judgment  Eldredge  v.  Ward  (C.  C. 
1907)  155  Fed.  253. 

Act  March  2,  1901  (31  Stat.  943), 
provides  that  every  corporation  which 
shall  in  its  own  behalf,  or  as  agent, 
conduct  what  is  commonly  known  as  a 
''bucket  shop,"  shall  pay  a  stamp  tax 
of  2  cents  on  each  $100  of  the  face 
value,  or  fraction  thereof,  of  all  stocks, 
bonds,  or  other  securities  covered,  etc. 
Held,  that  where  defendant  commission 
company  contracted  with  S.  that  the 
latter  should  open  a  separate  office, 
and  send  trades  obtained  to  defendant, 
and  for  his  services  defendant  agreed 
to  pay  one -fourth  of  the  commission 
charged  to  the  customer,  and  S.  receiv- 
ed an  order  for  stocks,  which  he  trans- 
mitted to  defendant,  and  which  was  fill- 
ed by  the  latter,  whereupon  S.  executed 
a  memorandum  of  the  sale,  which  he 
duly  stamped,  S.  acted  simply  as  the 
agent  of  defendant,  and  hence  the  lat- 
ter was  not  guilty  of  a  violation  of  the 
statute  by  reason  of  its  failure  to  ex- 
ecute and  stamp  a  memorandum  of  sale 
to  S.  U.  S.  V.  Clawson  (D.  C.  1902) 
119  Fed.  994. 

56.  Pledge  or  hypothecation  of  stock. 

—If  stock  is  hypothecated  simply  by 
the  delivery  of  the  certificates,  or  is 
deposited  as  the  basis  of  credit  without 
a  mortgage  or  other  instrument  being 
executed,  no  tax  thereon,  collectible  by 
the  affixing  and  cancellation  of  an  ad- 
hesive documentary  stamp,  can  be  im- 
posed. The  provision  named  does  not 
impose  a  tax  upon  anything  which  is 
not  written  or  printed.  (1900)  23  Op. 
Atty.  Gen,  63. 

Stock  pledged  as  security  for  loans 
would  be  taxable  under  the  first  para- 
graph of  Schedule  A  if  accompanied  by 
any  paper  or  agreement  or  memoran- 
dum or  other  evidence  of  transfer  such 
as  is  contemplated  by  the  statutes.    Id. 

The  depositing  with  the  Girard  Trust 
Company  by  the  Pennsylvania  Company, 
under  a  written  agreement,  of  certifi- 
cates of  stock  of  other  corporations  as 
a  pledge  for  the  performance  of  its 
covenant  to  pay,  when  due,  the  interest 
and  principal  of  certain  certificates  of 
indebtedness  issued  and  sold  by  the 
former  company  for  the  benefit  of  the 
latter,  constitutes  such  a  pledging  of 
stocks  for  the  future  payment  of  mon- 
ey as  to  render  the  transaction  taxable 
under  Schedule  A  of  the  act  of  March 


2,  1901  (31  Stat  942),  although  the 
power  of  attorney  accompanying  the 
agreement  only  authorized  the  transfer 
of  the  stock  so  deposited  in  case  of  de- 
fault by  the  pledgor,  and  untU  such  de- 
fault the  pledgor  was  to  retain  and  ex- 
ercise all  the  rights,  powers,  and  priv- 
ileges belonging  or  incident  to  such 
ownership.  (1902)  23  Op.  Atty.  Gen. 
615. 

57.  Agreement  to  solid— A  "call"  for 
stock,  which  contains  an  absolute  prom- 
ise to  sell  the  stock  at  any  time  within 
15  days  at  a  certain  price,  though  it 
may  be  a  unilateral  contract,  is  an 
"agreement  to  sell,"  within  the  provi- 
sion of  War  Revenue  Act  June  13, 
1898,  c.  448,  §  25,  Schedule  A,  30  Stat 
458,  requiring  a  stamp  tax  of  2  cents 
on  each  $100  of  face  value  or  fraction 
thereof.      Treat   v.    White    (1901)    21 

.  Sup^.  Ct  611,  181  U.  S.  264,  45  L.  Ed. 
853,  answering  certified  questions  (1901) 
109  Fed.  1063,  47  C.  C.  A.  686. 

58.  "Call"  memorandum  or  writingd-^  ' 

A  ''call"  memorandum  or  writing,  ex- 
ecuted for  a  valuable  consideration,  giv- 
ing the  bearer  the  right  to  call  upon  the 
subscriber  for  certain  shares  of  stock 
therein  named,  within  a  stated  time  and 
at  a  given  price,  is  not  an  "agreement 
to  sell"  such  stock,  within  the  meaning 
of  section  25  of  the  war  revenue  act  of 
1898,  and  is  not  subject  to  the  stamp 
tax  imposed  on  such  agreements  by 
that  section.  Such  instrument,  which 
merely  gives  an  option,  requires  a  fur- 
ther agreement  to  effect  a  sale,  which 
agreement,  or  the  sale  when  so  effected, 
is  clearly  subject  to  the  tax,  and  the 
statute  contains  no  language  indicating 
an  intention  to  require  the  payment  of 
the  tax  twice  on  a  single  sale.  White 
V.  Treat  (C.  C.  1900)  100  Fed.  290. 

A  writing  termed  a  "call,"  in  which 
the  signer  agrees  to  sell  the  stock  de- 
scribed in  the  paper  at  the  price  nam- 
ed, provided  the  holder  of  the  paper 
calls  upon  him  within  the  time  specified, 
is  taxable  under  the  first  paragraph  of 
Schedule  A,  but  not  under  the  eighth 
paragraph.  (1899)  22  Op.  Atty.  Gen. 
447. 

59.  Second    tax    on    memorandum.— 

Where  plaintiff  accepted  purchases  and 
sales  of  stocks  on  margin  obtained  from 
customers  by  various  correspondents, 
and  a  stamp  tax  was  paid  on  a  mem- 
orandum given  to  the  customer,  under 
War  Revenue  Act  July  13,  1898,  §  25, 
subd.  3,  schedule  A,  plaintiff  was  not 
bound  to  pay  a  second  tax  on  a  mem- 
orandum between  it  and  the  correspond- 
ent Metropolitan  Stock  Exchange  ▼. 
Gill  (1912)  199  Fed.  545,  118  C.  C. 
A.  19. 

60.  Constitutionality^— Internal  Rev- 
enue Act  1898,  Schedule  A,  par.  2  (30 
Stat  458),  imposing  a  tax  on  "each  sale, 
agreement  of  sale  or  agreement  to  sell 
any  products  or  merchandise,  at  any  ex- 
change or  board  of  trade,  or  other  aim- 
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ilar  place/'  and  requiring,  on  the  mak- 
ing of  any  such  sale,  the  delivery  by  the 
seller  to  the  buyer  of  a  written  bill  or 
memorandum,  to  which  a  revenue  stamp 
shall  be  affixed,  equal  to  the  amount  of 
the  tax  on  the  sale,  is  not  a  direct  tax, 
within  Const,  art  1,  §  9,  subd.  4,  requir- 
ing such  a  tax  to  be  apportioned,  but  is 
in  the  nature  of  a  duty  or  excise  tax  for 
the  privilege  of  doing  business  at  such 
place,  graduated  according  to  the  use, 
and  not  a  tax  either  on  the  memoran- 
dum required,  the  article  sold,  or  the 
occupation;  and,  since  applied  equally 
to  sales  made  at  such  places  throughout 
the  United  States,  it  conforms  with 
Const  art  1,  |  8,  requiring  excises 
and  duties  to  be  uniform  throughout 
the  United  States,  and  is  therefore 
valid.  Nicol  v.  Ames  (1899)  19  S.  Ct 
522, 173  U.  S.  509,  43  L.  Ed.  786,  affirm- 
ing order  (C.  C.  1898)  89  Fed.  144. 

The  act  affects  with  equal  force  sales 
made  at  such  places  for  future  delivery, 
though  they  may  ultimately  be  carried 
''out  by  payment  of  differences  in  mar- 
icet  price  at  the  date  of  delivery,  in- 
stead of  actual  delivery  of  the  goods, 
since  the  privilege  used  in  either  case 
is  the  same.    Id. 

The  act  is  not  objectionable  for  non- 
uniformity,  in  that  it  is  not  levied  on  all 
who  make  8alc«(  of  the  same  commodi- 
ties, whether  at  exchanges  or  not;  for 
since  such  places  afford  special  facili- 
ties, not  afforded  to  others,  they  fur- 
nish a  legitimate  ground  for  classifica- 
tion for  the  imposition  of  taxation,  and 
the  tax,  being  equally  imposed  on  all 
availing  themselves  of  such  facilities, 
possesses  the  uniformity  required  by 
the  constitution.     Id. 

The  tax  is  also  not  objectionable  on 
that  ground  in  that  it  only  taxes  the 
sellers,  and  not  the  buyers,  and  those 
who  sell  products  or  merchandise,  and 
not  those  who  sell  bonds,  stock,  etc., 
since  it  is  not  necessary  to  the  uni- 
formity of  an  excise  tax  imposed  on 
privileges  that  every  exercise  thereof 
should  be  taxed.     Id. 

61.  "Similar  place''  within  meaning 
of  statute.— Revenue  Act  1898,  Sched- 
ule A,  par.  2  (30  Stat  458),  provides 
for  the  taxation  of  sales  of  products  or 
merchandise  "at  any  exchange,  or  board 
of  trade,  or  other  similar  place,"  etc., 
and  for  the  affixing  of  stamps  to  the 
bill  or  memorandum  equal  to  the  amount 
of  the  tax  on  the  sale.  Held,  that  the 
Chicago  Union  Stockyards,  where  spe- 
cial facilities  are  provided  for  the 
penning,  feeding,  weighing,  and  sale  of 
stock,  was  a  ''similar  place,"  within  the 
meaning  of  the  act,  and  that  sales  made 
there  were  subject  to  Its  provisions. 
Nicol  V.  Ames  (1899)  19  Sup.  Ct  522, 
528,  173  U.  S.  509,  43  L.  Ed.  786,  affirm- 
ing  order  (C.  C.  1898)  89  Fed.  144. 

62.  Former  law ^— The  war  revenue 
act  of  June  13,  1898  (30  Stat  459),  re- 
quired a  stamp  of  the  value  of  2  centa 
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upon  promissory  notes  for  a  sum  not 
exceeding  $100,  and  of  2  cents  addi- 
tional for  each  $100  or  fractional  part 
thereof  in  excess  of  100.  (1898)  22 
Op.  Atty.  Gen.  218. 

63.  Extension  of  statute  by  oonstnic- 
tion.— A  tax  law  cannot  be  extended  by 
construction  to  things  not  described  as 
the  subject  of  taxation,  and  though  a 
party  may  not  use  a  letter  in  the  char- 
acter of  a  substantial  instrument  to 
evade  a  stamp  tax,  if  it  is  really  a  mere 
communication  by  way  of  correspond- 
ence intended  merely  to  convey  the  pur- 
pose of  the  tvriter-  and  not  as  an  evi- 
dence of  a  debt  and  is  not  used  other- 
wise, it  need  not  be  stamped  to  be  giv- 
en in  evidence.  Boyd  v.  Hood  (1868) 
57  Pa.   (7  P.  F.  Smith)  98. 

A  debtor  placed  a  note '  due  him  in 
the  hands  of  the  defendant,  a  creditor, 
to  receive  the  amount  and  take  out  his 
indebtedness.  He  afterwards  wrote  to 
plaintiff,  another  creditor,  that  he 
should  receive  his  debt  from  the  pro- 
ceeds of  the  note  after  defendant  was 
paid.  Plaintiff,  by  direction  of  the  debt- 
or, showed  the  letter  to  the  defendant, 
who  promised  to  pay  the  money  when 
received.  Held,  that  the  letter  was 
not  an  instrument  requiring  a  revenue 
stamp  and  was  admissible  in  evidence  in 
an  action  of  assumpsit.    Id. 

A  debtor  left  a  note  in  the  hands  of 
a  creditor  for  collection  and  to  pay  his 
claim  out  of  the  proceeds,  and  after- 
ward wrote  to  another  creditor  that  the 
latter  should  receive  his  claim  out  of 
such  proceeds,  after  the  first  creditor 
should  be  paid  and  requested  the  sec- 
ond creditor  to  show  the  letter  of  the 
first  creditor.  Held,  that  such  letter 
was  not  an  order  or  promise  \o  pay 
money,  a  note,  or  an  assignment  within 
Act  March  3,  1865  (sections  1,  2, 
Brightly's  Dig.  264,  pi.  252),  requiring 
such  documents  to  be  stamped  before 
being  placed  in  evidence.    Id. 

64.  Forged  noto^-^he  uttering  and 
publishing  of  a  promissory  note,  though 
the  forger  did  not  place  thereon  the 
revenue  stamp  required  by  Act  July  13, 
1866,  is  indictable,  as  under  that  act 
any  person  having  an  interest  in  the 
note  might  affix  the  proper  stamp  there- 
to, and  thereby  render  the  note  valid. 
State  V.  Mott  (1871)  16  Minn.  472  (GU. 
424)  10  Am.  Rep.  152. 

65.  Receipt  for  money  ioanedd— A  re- 
ceipt for  money  loaned,  importing  an 
obligation  to  repay,  requires  a  revenue 
stamp.  Hoops  v.  Atkins  (1870)  41 
Ga.  109. 

66.  Receipt  for  property  to  be  paid  at 
a  certain  price.— A  receipt  for  hogs- 
head staves  to  be  paid  at  a  certain 
price  is  "a  note  for  the  security  of 
money,"  within  the  stamp  act  of  1797. 
Moore  v.  Gadsby  (C.  C.  1801)  Fed.  Cas. 
No.  9,762;  Neale  v.  HiU  (O.  O.  1801) 
Fed.  Cas.  No.  10,068. 
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67.  Stamping  anew  on  transfer  to  an- 
other    than     original     hoiden^Where 

notes  are  payable  to  the  order  of  the 
maker  and  are  bj  him  indorsed  in  blank, 
and  the  mortfirage  securing  them  is  in 
favor  of  a  named  person  and  any  other 
or  future  holder  of  them,  neither  the 
notes  nor  the  mortgage  need  be  stamp- 
ed anew  when  transferred  to  another 
than  the  original  holder,  even  if  the 
United  States  revenue  laws  could  im- 
pose a  law  of  evidence  upon  the  state 
courts,  a  doctrine  which  the  court  re- 
pudiates. Foreman  v.  Francis  (La. 
1880)  Man.  Unrep.  Cas.  337. 

68.  Constitntionallty  of  tax  on  for- 
eign blii  of  iadlngd— The  stamp  tax  im- 
posed on  a  foreign  bill  of  lading  by  Act 
June  13,  1808,  c.  448,  §  6,  30  Stat.  448. 
is  in  substance  and  effect  equivalent  to 
a  tax  on  the  articles  included  in  that 
bill  of  lading,  and  therefore  a  tax  or 
duty  on  exports,  prohibited  by  Const, 
art.  1,  I  9.     Fairbank  v.  U.  S.   (1001) 

21  Sup.  Ct.  648,  649,  181  U.  S.  283,  45 
L.  Ed.  862. 

69.  Term  ''goods"  as  inoinding  mon- 
eyd— The  term  ''goods"  as  used  in  the 
paragraph  entitled  "Express  and 
Freight,"  Schedule  A  of  the  war  rev- 
enue act  of  June  13,  1898  (30  Stat 
469)  includes  money.  (1898)  22  Op. 
Atty.  Gen.  178. 

70.  iMeanlng  of  "aooopted  for  trans- 
portation."—The  term  '^accepted  foi 
transportation"  as  used  in  the  para- 
graph entitled  "Express  and  Freight," 
in  the  war  revenue  act  (30  Stat  459), 
means  goods  received  from  a  shipper 
or  consignee  other  than  the  carrier  it- 
self, and  is  intended  to  apply  to  goods 
received  for  transportation  in  the  usual 
manner  by  common   carriers.      (1898) 

22  Op.  Atty.  Gen.  252. 

7i.  Dnpiieate  bills  of  iading^A  rail- 
road company  issued  bills  of  lading 
marked  "Original,"  to  each  of  which 
was  attached  a  detachable  copy,  marked 
as  such,  and  containing  a  statement 
thereon  that  it  was  not  an  original  bill 
of  lading,  but  merely  a  memorandum  for 
filing,  as  an  acknowledgment  that  a 
bill  of  lading  had  been  issued  for  the 
goods  described.  Held,  that  such  copies 
were  not  duplicate  bills  of  lading,  with- 
in the  meaning  of  paragraph  6  of 
Schedule  A  of  the  war  revenue  act  of 
June  13,  1898  (30  Stat  458,  c.  448), 
and  were  not  required  to  be  stamped; 
nor  were  they  rendered  such  by  the 
fact  that  in  some  instances  the  com- 
pany recognized  them  in  making  deliv- 
eries to  the  consignee,  waiving  the 
production  of  the  original.  Wright  v. 
Michigan  Cent  R.  Co.  (1904)  130  Fed. 
843,  65  C.  C.  A.  327. 

In  paragraph  6  of  Schedule  A  of  the 
war  revenue  act  of  June  13,  1898  (30 
Stat.  458,  c.  448),  which  requires  a 
stamp  to  be  affixed  to  each  bill  of  lad- 
ing, manifest,  etc.,  "and  to  each  dupli- 
cate thereof,"  the  word  "duplicate"  is 
to  be  defined  in  accordance  with  the 


meaning  given  it  generally  in  business, 
as  one  of  two  instruments,  each  of 
which  is  original,  and  intended  to  have 
the  force  of  an  obligation  irrespective 
of  the  other,  and  not  as  meaning  mere- 
ly a  copy.    Id. 

72.  Exemption  of  express  oompanies 
as  to  bills  of  lading,  etc.— The  exemp- 
tion of  express  companies  by  Act  March 
2,  1901,  c.  806,  from  the  requirement 
of  War  Revenue  Act  June  13,  1898,  c. 
448,  in  relation  to  adhesive  stamps  to 
be  placed  upon  bills  of  lading,  mani- 
fects,  or  other  evidences  of  the  receipt 
of  goods  for  carriage  or  transportation, 
requires  the  affirmance  on  certiorari, 
without  reference  to  the  merits  of  the 
case  as  affected  by  the  earlier  act,  of  a 
judgment  of  the  circuit  court  of  ap- 
peals affecting  the  dismissal  of  a  suit 
to  prevent  the  application  by  an  express 
company  of  any  of  its  moneys  to  meet 
this  requirement  Dinsmore  v.  South- 
em  Exp.  Co.  (1001)  22  Sup.  Ct  46, 
46,  183  U.  S.  115,  46  L.  Ed.  Ill,  affirm- 
ing judgment  Trammell  v.  Dinsmore 
(1900)  102  Fed.  794,  42  C.  C.  A.  623. 

The  United  States  Express  Company 
is  not,  by  reason  of  its  contract  with 
the  United  States  for  the  transportation 
of  money,  securities,  etc.,  relieved  of 
its  duty  under  the  war  revenue  act 
of  June  13,  1898  (30  Stat  459),  of  is- 
suing a  bill  of  lading,  manifest,  or  other 
receipt  with  a  1-cent  stamp  duly  at- 
tached and  canceled,  for  each  such 
transportation  for  the  Government 
(1898)  22  Op.  Atty.  Gen.  192. 

73.  Reoeipts  issued  by  express  oom- 
panies.—Act  1865  (13  Stat  469),  ex- 
cepting receipts  issued  by  express  com- 
panies on  the  delivery  of  property  for 
transportation  from  the  class  of  re- 
ceipts subject  to  stamp  duties,  includes 
receipts  given  by  express  companies 
containing  conditions  limiting  their  lia- 
bility as  carriers.  De  Bar  re  v.  Living- 
ston (N.  Y.  1867)  48  Barb.  511. 

Act  June  30,  1864,  §  151,  requiring 
a  revenue  stamp  on  each  sheet  of  an 
agreement  or  contract,  does  not  include 
receipts  given  by  express  companies, 
though  they  contained  conditions  limit- 
ing the  liability  of  such  companies.    Id. 

A  receipt  issued  by  an  express  com- 
pany does  not  require  a  revenue  stamp, 
being  within  the  exception  in  the  act  of 
1865.  Belger  v.  Dinsmore  (N.  Y.  1868) 
51  Barb.  69,  34  How.  Prac.  421. 

74.  Excess  baggage  receiptd— An  ex- 
cess baggage  receipt  issued  by  a  rail- 
road company  to  a  passenger  for  ex- 
cess weight  of  baggage  does  not  re- 
quire a  stamp  under  Schedule  A,  para- 
graph "Express  and  Freight"  of  the 
war  revenue  act  of  June  13,  1898  (30 
Stat  459).  (1898)  22  Op.  Atty.  Gen. 
246. 

75.  Transportation  extending  ontsido 
of  country.— The  war  revenue  act  of 
June  13,  1898  (30  Stat  459),  requires 
the  payment  of  a  stamp  tax  of  1  cent, 
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under  the  clause  headed  "Express  and 
Freii:ht,"  upon  bills  of  lading,  receipts, 
manifests,  and  other  similar  documents 
issued  by  railroad  companies  for  the 
receipt  of  goods  to  be  transported  by 
rail  from  any  place  within  the  United 
States  to  Canada  or  Mexico;  but  no 
tax  is  payable  thereon  under  the  clause 
relating  to  goods  exported  from  a  port 
or  place  in  the  United  States  to  any 
foreign  port  or  place.  (1900)  23  Op. 
Atty.  Gen.  3. 

Under  the  war  revenue  act  of  June 
13,  1898  (30  Stat.  459),  a  1-cent.  stamp 
should  be  attached  to  all  bills  of  lad- 
ing for  goods  transported  from  places 
within  the  United  States  to  Canada  or 
Mexico.  Such  bills  being  in  part  do- 
mestic, given  for  transportation  within 
the  United  States  as  well  as  for  ex- 
port, may  be  taxed  upon  the  domestic 
part  regardless  of  the  ultimate  desti- 
nation of  the  goods.  (1902)  24  Op. 
Atty.  Gen.  44. 

76.  Money   and    merchandise   carried 

freed— Money  and  merchandise  carried 
by  the  Adams  Express  Company  for  the 
Pennsylvania  Railroad  Company  over 
the  lines  of  the  latter,  free  of  charge, 
under  a  contract  between  the  two  com- 
panies, do  not  require  a  bill  of  lading 
or  manifest  under  the  provisions  of  the 
war  revenue  law,  ai^d,  if  given,  it  is 
not  liable  to  the  stamp  tax  provided 
for  under  the  head  of  "Express  and 
Freight"  in  the  war  revenue  act  of 
1898  (30  Stat.  459).  (1898)  22  Op. 
Atty.  Gen.  252. 

77.  Inland  bills  of  lading,  under  act 

of  1864.— Receipts  for  goods  delivered 
to  a  common  carrier  for  transportation, 
being  in  effect  inland  bills  of  lading, 
were  not  subject  to  stamp  duty  under 
the  act  of  1864.  U.  S.  v.  Baltimore  & 
O.  R.  Co.  (C.  C.  1868)  Fed.  Cas.  No. 
14,509. 

78.  Who  must  affix  and  pay  for 
8tamp.^An  express  company  is  not 
forbidden  by  the  act  of  June  13,  1898, 
known  as  the  "War  Revenue  Act," 
from  adding  to  its  rates  an  amount  suf- 
ficient to  cover  the  cost  of  the  stamp 
required  to  be  affixed  to  a  receipt  is- 
sued to  the  shipper,  and  thereby  shift- 
ing the  burden  of  the  tax  upon  the 
shipper,  if  the  rate  as  increased  there- 
by is  not  unreasonable.  Crawford  v. 
Hubbell  (1900)  20  Sup.  Ct.  701,  177  U. 
S.  419,  44  L.  Ed.  829;  American  Exp. 
Co.  V.  Maynard  (1900)  20  Sup.  Ct.  695, 
177  U.  S.  404,  44  L.  Ed,  823,  reversing 
judgment  Attorney  General  v.  Ameri- 
can Exp.  Co.  (1898)  77  N.  W.  317,  118 
Mich.  682. 

An  express  company  is  not  forbidden 
by  this  act  from  adding  to  its  rates  an 
amount  sufficient  to  cover  the  cost  of 
the  stamp  required  to  be  affixed  to  a 
receipt  issued  to  the  shipper,  and 
thereby  shifting  the  burden  of  the  tax 
upon  the  shipper,  if  the  rate  as  in- 
creased thereby  is  not  unreasonable. 
American  Exp.  Co.  T.  Maynard  (1900) 
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20  Sup.  Ct.  695,  697,  177  U.  S.  404, 
44  L.  Ed.  823. 

The  provision  of  the  war  revenue  act 
of  1898,  imposing  a  stamp  tax  on  ex- 
press receipts,  neither  authorizes  nor 
prohibits  an  increase  of  rates  by  an  ex- 
press company  to  cover  the  cost  of  the 
stamp  required;  and  the  action  of  a 
state  railroad  commission  authorized 
by  statute  to  prescribe  rates  for  car- 
riage between  points  within  the  state, 
in  prohibiting  an  express  company  from 
adding  the  cost  of  the  revenue  stamp  to 
the  maximum  rates  prescribed,  is  with- 
in its  jurisdiction  and  powers,  and  can 
only  be  set  aside  by  the  courts  on  the 
ground  that  the  rates  so  compelled  are 
so  low  as  to  be  violative  of  constitu- 
tional rights.  Trammell  v.  Dinsmore 
(1900)  102  Fed.  794,  42  O.  C.  A.  623, 
judgment  affirmed  Dinsmore  v.  South- 
ern Exp.  Co.  (1901)  22  Sup.  Ct.  45, 
183  U.  S.  115,  46  L.  Ed.  111. 

The  provision  of  the  revenue  act  of 
1898  requiring  carriers  to  affix  stamps 
to  receipts  given  to  .shippers  contains 
no  express  language  prohibiting  a  car- 
rier from  requiring  payment  for  such 
stamp  from  the  shipper,  in  the  absence 
of  which  such  requirement  is  lawful. 
Crawford  v.  Hubbell  (0.  0.  1898)  8S| 
Fed.  961. 

Where  a  package  was  offered  to  an 
express  company  for  transportation, 
accompanied  by  a  tender  of  the  full 
amount  of  the  company's  regular  charg- 
es for  the  service,  such  company  could 
not  refuse  to  accept  the  package  un- 
less further  payment  of  one  cent  or  of 
a  one- cent  documentary  internal  reve- 
nue stamp  was  made,  and  mandamas 
would  lie  to  compel  its  acceptance. 
People  V.  Wells.  Fargo  &  Co.  (1901) 
64  P.  702,  135  Cal.  503.  reversed  (1902) 
67  P.  895,  135  Cal.  503. 

Where  a  package  is  offered  for  trans- 
portation to  an  express  company,  re- 
quired by  the  war  revenue  act  (Act 
Cong.  June  13,  1898)  to  attach  a  stamp 
thereto,  the  company  may  refuse  to  ac- 
cept the  package  for  transportation  at 
the  regular  rates,  and  may  insist  on  the 
further  payment  of  the  price  of  the 
revenue  stamp  to  be  attached  thereto, 
or  that  the  consignor  furnish  such 
stamp.  People  v.  Wells,  Fargo  &  Co. 
(1902)  67  P.  895,  135  Cal.  503,  re- 
versing judgment  on  rehearing  (1901) 
64  Pac.  702,  135  Cal.  5a3. 

Under  Act  June  13.  1898,  it  is  the 
duty  of  common  carriers,  on  receiving 
packages  for  transportation,  to  issue 
receipts  and  bills  of  lading  therefor, 
and  to  affix  thereto  the  revenue  stamp, 
without  requiring  the  shipper  to  pay 
therefor.  United  States  Exp.  Co.  y. 
People  (1898)  80  HI.  App.  446. 

79.  Lfahiilty  to  penalty  under  statite. 

—Under  Act  June  13,  1898,  Schedule 
A,  relating  to  stamp  taxes,  which 
makes  it  the  duty  of  every  carrier  to 
issue  to  the  shipper  or  consignor, 
"from  whom  any  goods  are  accepted 
for  transportation/'  a  bill  of  lading,  to 
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which  a  revenue  stamp  shall  be  attach- 
ed and  canceled,  and  providing  that  any 
failure  to  issue  such  bill  of  lading  shall 
subject  the  carrier  to  a  penalty,  it  is 
only  when  the  carrier  accepts  a  con- 
signment for  transportation  that  he  is 
required  to  issue  a  stamped  bill  of  lad- 
ing; his  refusal  to  accept  goods  offered 
for '  shipment  does  not  expose  him  to 
the  penalty  of  the  act.  U.  S.  v.  Wells, 
Fargo  &  Co.  Express  (D.  G.  1808)  96 
Fed.  835. 

80.  Telephone  messages  transmitted 
under  yearly  contraotSd— Under  the  war 

revenue  act  of  June  13,  1898,  c.  448, 
§  25  (30  Stat.  460),  which  imposes  a 
tax  of  1  cent  on  telephone  companies 
for  each  message  transmitted  over 
their  lines  for  which  a  charge  of  15 
cents  or  more  is  imposed,  a  company 
is  subject  to  the  tax  on  messages 
transmitted  under  contracts  with  sub- 
scribers by  which  each  pays  $90  per 
year  for  the  right  to  send  not  to  ex- 
ceed 600  local  messages  during  the 
year.  New  York  Telephone  Co.  v. 
Treat  (1904)  130  Fed.  340,  64  O.  C.  A. 
586,  writ  of  certiorari  denied  (1905) 
25  Sup.  Ct.  802,  198  U.  S.  584,  49  L. 
Ed.  1173. 

81.  Who  must  buy,  affix,  and  cancel 
stamp  on  telegraphic  dispatch.— Under 
the  act  of  June  13,  1898,  §  IS  (30  Stat 
456),  providing  that  a  telegraph  com- 
pany shall  incur  a  certain  penalty  for 
transmitting  a  message  not  stamped  as 
therein  required;  and  section  7  (30 
Stat  452),  providing  that  any  person 
who  shall  "make,  sign,  or  issue"  an  in- 
strument not  properly  stamped  shall  be 
subject  to  a  fine,— it  is  the  duty  of  the 
maker  or  signer  of  the  message  offer- 
ed for  transmission  to  affix  the  stamp. 
Kirk  V.  Western  Union  Tel.  Co.  (C.  C. 
1899)  90  Fed.  809. 

Under  Revenue  Act  1898,  directing 
that  no  telegraph  company  shall  trans- 
mit any  message  without  an  adhesive 
stamp  being  affixed  thereto  or  stamped 
thereon,  the  maker  and  sender  of  a 
telegraphic  dispatch  must  buy,  affix, 
and  cancel  the  revenue  stamp  required 
on  the  dispatch;  and  the  penalty  of  $10 
imposed  on  the  telegraph  company  for 
sending  an  unstamped  message  is  mere- 
ly to  aid  the  government  in  compelling 
the  sender  to  stamp  the  same.  Gray  v. 
Western  Union  Tel.  Co.  (1900)  85  Mo. 
App.  123. 

82.  "Bond"  deflned^A  "bond"  is  an 
obligation  in  writing,  and  under  seal, 
binding  the  obligor  to  pay  a  sum  of 
money  te  the  obligee.  It  is  sometimes 
denominated  a  specialty,  being  under 
seal,  as  distinguished  from  a  simple 
promise  to  pay  not  sealed.  (1899)  22 
Op.  Atty.  Gen.  369. 

83.  Bond  In  possession  of  obligor  nn- 
Issnedd— A  bond,  though  prepared  and 
signed,  which  is  still  in  the  possession 
of  the  obligor  unissued,  and  which  may 
never  be  issued,  is  not  a  debt  or  obli- 
gation which  is  liable  to  taxation  un- 


der that  law.  (1899)  22  Op.  Atty.  Gen. 
531. 

Bonds  provided  for  in  a  mortgage,  to 
be  issued  or  not,  as  the  future  action 
of  the  mortgagor  may  determine,  are 
not,  under  schedule  A  of  the  war  reve- 
nue act  of  1898  (30  Stat  458),  until 
issued,  the  subject  of  taxation  or  an 
element  in  estimating  the  amount  of 
stamps  required  for  the  mortgage.    Id. 

84.  Official  bonds^The  United  States 
and  the  states  act  separately  and  in- 
dependently of  each  other  in  the  field 
within  which  each  is  sovereign,  and 
neither  have  power  to  impose  a  tax 
which  will  interfere  with  the  exercise 
of  the  sovereignty  of  the  other  within 
their  own  sphere,  either  by  taxing  their 
functions  or  the  means  by  which  they 
-are  exercised*  A  power  in  the  federal 
government  to  exact  a  tax  upon  the 
right  to  qualify,  under  a  state  law,  for 
the  performance  of  the  duties  of  a 
state  office,  is  inconsistent  with  the  ex- 
istence of  any  supreme  governmental 
authority  in  the  state,  and  the  converse 
is  true  as  regards  the  power  of  the 
state  to  tax  the  means  employed  by 
the  federal  government  to  carry  into 
execution  the  powers  vested  in  it  by 
thfi  constitution.  Bettman  v.  Warwick 
(1901)  108  Fed.  46,  47  C.  C.  A.  185, 
affirming  judgment  Warwick  v.  Bett- 
man (C.  C.  1900)  102  Fed.  127. 

A  stamp  tax  imposed  by  the  United 
States  upon  a  bond  required  by  a  state 
from  an  officer  as  a  prerequisite  to  the 
exercise  of  the  duties  of  his  office  is, 
in  necessary  legal  effect,  a  tax  upon  the 
officer's  right  to  qualify,  and  upon  the 
exercise  by  the  state  of  its  govern- 
mental functions,  and  the  fact  that  the 
tax  is  required  to  be  paid  before  the 
officer  has  qualified  is  unimportant    Id. 

War  Revenue  Act  June  13,  1898,  de- 
clares that  bonds  for  indemnifying  any 
person,  etc.,  as  surety  for  the  payment 
of  money  or  the  execution  of  official 
duties,  and  all  other  bonds,  except  such 
as  are  required  in  legal  proceedings, 
shall  pay  a  tax  of  50  cents;  and  sec- 
tion 17  provides  that  it  is  the  intent  of 
the  act  to  exempt  from  the  stamp  tax- 
es state,  county,  town,  and  other  mu- 
nicipal corporations  in  the  exercise 
only  of  functions  strictiy  belonging  to 
them  in  their'  ordinary  governmental, 
taxing,  or  municipal  capacity.  Held, 
that  a  notary  appointed  by  a  state  is  a 
state  officer  employed  in  the  exercise 
of  functions  belonging  to  it  in  its  gov- 
ernmental capacity,  and  hence  the  bond 
required  of  such  notary  as  part  of  his 
qualification  for  office  is  not  subject  to 
the  revenue  tax.  Warwick  v.  Bettman 
(C.  C.  1900)  102  Fed.  127,  judgment 
affirmed  Bettman  v.  Warwick  (1901) 
108  Fed.  46,  47  C.  C.  A.  185. 

The  United  States  revenue  act,  re- 
quiring stamps  on  written  instruments, 
including  bonds  of  public  officers,  is  not 
unconstitutional,  as  "taxing 'the  consti- 
tutional means  employed  by  a  state  to 
execute  and  carry  out  its  constitutional 
powers."    City  of  Muscatine  v.  Sterne- 
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man  (1871)  30  Iowa,  526,  6  Am.  Rep. 
685. 

85.  Liquor  license  bonds^— Bonds  re- 
quired to  be  given  to  the  state  of  Il- 
linois and  city  of  Chicago  as  a  condition 
precedent  to  the  issue  of  a  liquor  li- 
cense were  exempted  from  the  stamp 
tax  requirement  of  the  war  revenue  act 
of  1898,  30  Stat.  448.  c  448,  either  as 
bonds  issued  by  a  state  or  city  within 
the  meaning  of  the  exemption  confer- 
red by  section  17  of  that  act,  or  by 
virtue  of  the  proviso  in  that  section 
that  it  was  thereby  intended  to  ex- 
empt the  state  and  municipalities  in  re- 
spect of  the  exercise  of  strictly  govern- 
mental functions.  Ambrosini  v.  U.  S. 
(1902)  23  Sup.'Ct.  1,  187  U.  S.  1.  47  L. 
Ed.  49,  reversing  V.  S.  v.  Ambrosini 
(D.  C.  1809)  105  Fed.  239. 

The  bond  required  to  be  given  by  a 
Faloon  keeper  by  the  statutes  of  Mis- 
souri, as  one  of  the  conditions  of  the 
granting  by  the  state  of  a  license,  and 
which  is  conditioned  for  the  faithful  ob- 
servance of  all  the  requirements  of 
such  statutes  by  the  licensee,  is  an  in- 
strumentality employed  by  the  state  to 
execute  and  enforce  its  own  laws  enact- 
ed in  the  exercise  of  its  police  powers, 
which  cannot  be  taxed  by  the  federal 
government,  and  such  bonds  did  not 
require  an  internal  revenue  stamp,  un- 
der the  war  revenue  act  of  1898.  TT. 
S.  V.  Owens  (D.  C.  1900)  100  Fed.  70. 

86.  Bonds    In    legal    proceedings.— A 

bond  given  on  appeal  from  a  justice  of 
the  peace  is  not  required  to  be  stamped 
under  the  internal  revenue  laws.  Violet 
V.  Heath  (1866)  26  Ind.  178;  Anderson 
V.  Poble,  Id.  329;  Topf  v.  King,  Id. 
391;  Bray  ton  v.  Delaware  County 
(1864)  16  Iowa,  44. 

Act  March  2,  1901  (31  Stat.  945) 
being  an  amendment  of  Act  June  13, 
1898  (30  Stat.  460),  for  the  purpose, 
as  shown  in  its  title,  of  reducing  tax- 
ation, provided:  "Seven.  Bond:  For 
indemnifying  any  person  or  persons, 
firm  or  corporation  who  shall  have  be- 
come bound  or  engaged  as  surety  for 
the  payment  of  any  sum  of  money,  or 
for  the  due  execution  or  performance 
of  the  duties  of  any  office  or  position 
and  to  account  for  money  received  by 
virtue  thereof,  fifty  cents."  The  orig- 
inal act  had  added  to  this  provision,  "all 
other  bonds  of  any  description  except 
such  as  may  be  required  in  legal  pro- 
ceedings, not  otherwise  provided  for 
in  this  schedule."  Held  that,  in  view 
of  its  purpose  to  reduce  taxation,  the 
amending  act  would  be  construed  as  re- 
ferring only  to  bonds  given  to  indemnify 
sureties,  and  would  not  cover  the  orig- 
inal bond  of  an  administrator,  which  by 
ruling  of  the  commissioner  of  interned 
revenue  would  have  been  exempted  un- 
der the  original  act  as  a  bond  required 
in  a  legal  proceeding.  McNally  v. 
Field  (C.  C.  1902)  119  Fed.  445. 

On  an  appeal  from  a  justice  of  the 
peace,  if  there  is  a  stamp  on  the  sum- 
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mons  by  which  the  appellee  is  brought 
into  court,  no  stamp  is  necessary  on  the 
appeal  bond.  Depuy  v.  Schuyler  (1867) 
45  111.  306. 

Failure  to  attach  a  stamp  to  a  re- 
plevin bond  is  not  ground  for  dismissing 
an  appeal  from  a  justice's  judgment 
Smith  V.  Waters  (1865)  25  Ind.  397. 

Under  the  acts  of  congress,  no  reve- 
nue stamp  is  required  to  be  placed  on 
the  papers  used  in  proceedings  under 
the  statute  for  surety  of  the  peace. 
Deloohery  v.  State  (1867)  27  Ind.  521. 

A  bond  taken  in  a  judicial  proceeding 
is  not  required  to  be  stamped  under 
the  revenue  laws.  Lalanne  v.  McKinney 
(1876)  28  La.  Ann.  642. 

A  bond  to  dissolve  an  attachment  re- 
quires no  internal  revenue  stamp. 
Sampson  v.  Barnard  (1867)  98  Mass. 
359. 

A  bond  given  to  release  property  tak- 
en under  attachment  is  a  bond  given 
in  a  legal  proceeding,  and  does  not  re- 
quire a  stamp.  Bowers  v.  Beck  (18G6) 
2  Nev.  139. 

Arbitration  bonds  and  powers  of  at- 
torney, in  suits  depending  in  the  Su- 
preme Court  need  not  be  stamped. 
Davis  V.  Ostrander  (N.  T.  1799)  1 
Johns.  Cas.  106. 

An  insolvent's  bond  is  a  bond  made 
necessary  by  legal  proceedings,  and  does 
not  require  a  revenue  stamp.  McOot- 
em  V.  Hoesback  (1866)  53  Pa.  (3  P.  P. 
Smith)   176. 

A  revenue  stamp  need  not  be  affixed 
to  the  certificate  of  qualification  of  the 
sureties  on  an  appeal  bond,  under  War 
Revenue  Law  1898,  Schedule  A,  i  25, 
providing  that  revenue  stamps  need  not 
be  attached  to  bonds  used  in  legal  pro- 
ceedings. Dawson  v.  McCarty  (1899) 
57  Pac.  816,  21  Wash.  314,  76  Am.  St 
Hep.  841. 

87.  Constitntlonality.  ~  The  require- 
ment that  the  certificate  of  a  clerk  of 
the  state  court  be  stamped  is  unconsti- 
tutional. Neldert  v.  Chicago,  R.  I.  & 
P.  R  Co.  (1915)  153  N.  Y.  S.  658,  89 
Msc.  Hep.  282,  judgment  reversed 
(1915)  155  N.  Y.  Supp.  818. 

88.  Certificates  Issued  by  state  ofll- 
cerSd— The  requirement  that  certificates 
of  any  description  be  stamped  applies 
to  certificates  issued  by  state  officers. 
Neldert  v.  Chicago,  R.  I.  &  P.  R.  O). 
(1915)  153  N.  Y.  Supp.  658,  89  Misc. 
Hep.  282,  judgment  reversed  155  N.  I* 
Supp.  818. 

89.  Return  of  constalile.-^he  return 
of  a  constable  to  the  service  of  a  sum- 
mons is  a  certificate,  and  requires  i 
stamp,  and  the  omission  of  the  stamp 
renders  the  certificate  invalid  and  of  no 
effect.  Miller  v.  Larmon  (N.  Y.  1870) 
38  How.  Prac  417. 

90.  Affidavit  made  in  progress  of 
caused— An  affidavit  made  in  the  prog- 
ress of  a  cause,  or  on  motion  in  court, 
does  not  require  a  revenue  stamp. 
Heed  v.  Curry  (1864)  35  III  536. 
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91.  Certlfloate  of  aeknowledgment  at- 
tached to  declaration  of  homestead.^ 

A  notary's  certificate  of  acknowledg- 
ment attached  to  a  declaration  of  home- 
stead was  subject  to  a  stamp  tax  nn^ 
der  War  Revenue  Act  ^une  13,  1898,  c. 
448,  §  13,  30  Stat.  454,  requiring  docu- 
ments mentioned  in  the  schedule,  and 
certificates  of  any  description  required 
by  law  not  otherwise  specified  to  be 
stamped.  Sackett  v.  McCaffrey  (1904) 
131  Fed.  219.  65  C.  C.  A.  205. 

92.  Certlfloates  on  foreclosure^— Un- 
der the  war  revenue  act  of  1898  (Act 
June.  13,  1898,  c.  448,  30  Stat  448), 
requiring  the  attachment  of  revenue 
stamps  to  certain  instruments,  section 
17  providing  that  state,  county,  town, 
and  other  municipal  corporations  shall 
be  exempt  in  the  exercise  of  functions 
strictly  belonging  to  them,  a  revenue 
stamp  is  not  required  to  the  certificate 
of  appraisal  made  by  a  sheriff  in  the 
execution  of  a  decree  for  sale  on  fore- 
closure. Noble  V.  Citizens*  Bank 
(1902)  89  N.  W.  400,  63  Neb.  847. 

The  certificates  of  prior  incumbranc- 
es and  appraisal  of  land  on  foreclosure 
need  not  be  stamped  under  the  war  rev- 
enue act  of  1898.  Moultham  v.  Apking 
(1902)  89  N.  W.  1051,  64  Neb.  378. 

No  internal  revenue  stamp  is  i*equired 
to  the  certificate  of  the  sheriff  attached 
to  an  appraisal  on  foreclosure.  Rieck 
▼.  Zoller  (1902)  92  N.  W.  728,  3  Neb. 
(Unof.)  721. 

93.  Copy  of  certificate  on  foreclosnre. 

—It  is  not  necessary  to  attach  an  in- 
ternal revenue  stamp  to  a  copy  of  the 
sheriff's  certificate,  on  foreclosure, 
showing  that  the  appraisers  were  resi- 
dent freeholders.  Sanborne  v.  Llndley 
(1902)  88  N.  W.  869,  63  Neb.  692. 

94.  Copy  of  order  approving  bond  of 
trustee  In  bankruptcy.— Under  provi- 
sion of  the  statute  that  certificates  of 
any  description  required  by  law,  not 
otherwise  specified  in  the  act,  shall 
bear  a  10-cent  internal  revenue  stamp 
a  referee  in  bankruptcy  properly  refus' 
ed  to  certify  a  copy  of  an  order  approv- 
ing the  bond  of  the  trustee  unless  it 
was  stamped.  In  re  Hawley  (D.  C. 
1915)  220  Fed.  372. 

95.  Transcript  of  Judgment  of  mu- 
nicipal courts— A  transcript  of  a  Judg- 
ment of  the  Municipal  Court  of  the 
City  of  New  York  is  not  required  to  be 
stamped,  etc.,  before  the  same  can  be 
filed  by  the  county  clerk.  People  ex 
rel.  Tin  ton  Bldg.  Corporation  v.  Gan- 
ly  (1915)  152  N.  Y.  Supp.  67,  166  App. 
Div.  675. 

96.  Certificate  as  to  transcript  or  ex- 
empliflcation    of    foreign    Judgment.— 

The  certificate  of  the  clerk  and  judge 
authenticating  the  transcript  of  a  for- 
eign judgment  does  not  require  a  reve- 
nue stamp.  Walker  v.  Sleight  (1870) 
30  Iowa,  310. 
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Under  Act  July  6,  1797,  J  1  (1  Stat. 
20),  providing  that  any  exemplification 
that  shall  pass  the  seal  of  any  court 
shall  be  subjected  to  a  duty,  the  certifi- 
cate of  a  judge  authenticating  an  ek- 
emplification  of  a  foreign  judgment  is 
admissible  without  the  stamp;  the  ex- 
emplification and  the  certificate  being 
different  things.  Frey  v.  Wells  (Pa. 
1807)  4  Yeates,  396. 

97.  Certificate  of  tax  sale.— Congress 
has  no  power  to  impose  a  tax  on  a  cer- 
tificate of  sale  of  land  for  taxes  issued 
by  state  authority  by  requiring  a  reve- 
nue stamp  to  be  affixed  thereto.  Bar- 
den  V.  Columbia  County  Sup*rs  (1873) 
33  Wis.  445,  14  Am.  Rep.  762. 

98.  CertiHoates   as   to    depositions^— 

A  notary  public  when  engaged  in  taking 
depositions  to  be  used  as  evidence  be- 
fore some  judicial  tribunal  being  a  ju- 
dicial officer,  the  certificate  authenticat- 
ing his  official  acts  as  such  officer  is 
not  within  Internal  Revehue  Act  June 
13,  1898  (30  Stat.  455,  460,  c.  448) 
Schedule  A,  requiring  a  10-cent  stamp 
to  be  affixed  on  a  "certificate  of  any 
description  required  by  law  not  other- 
wise specified  in  this  act."  Stirneman 
V.  Smith  (1900)  100  Fed.  600,  40  C.  C. 
A.  581. 

The  certificate  of  the  officer  taking  a 
deposition  is  not  subject  to  stamp  duty. 
Prather  v.  Pritchard  (1866)  26  Ind.  65. 

Depositions  taken  in  another  state, 
though  not  having  revenue  stamps  on 
the  notary's  certificates,  as  required 
by  Internal  Revenue  Law  June  13, 
1898,  §  14,  will  not  be  suppressed. 
Magic  Packing  Co.  v.  Stone-Ordean- 
Wells  Co.  (1902)  64  N.  B.  11,  158  Ind. 
538. 

Where  a  revenue  stamp  is  affixed  to 
an  original  writ,  the  magistrate's  cer- 
tificate on  a  deposition  filed  in  the  case 
does  not  require  another.  Cardell  v. 
Bridge  (1864)  91  Mass.  (9  Allen)  355. 

Act  June  13,  1898,  c.  448,  30  Stat 
448,  requiring  the  certificate  of  a  no- 
tary public  before  whom  a  deposition 
is  taken  to  bear  an  internal  revenue 
stamp,  and  that  failure  to  codiply  with 
this  requirement  shall  make  the  dep- 
osition inadmissible  in  evidence,  has 
no  application  to  proceedings  in  state 
courts.  Sulpho-Saline  Bath  Co.  v.  Al- 
len (1902)  92  N.  W.  354,  66  Neb.  295. 

99.  Certificate  Indorsed  on  writ  is- 
sued by  Jnstice.— Where  a  writ  is  is- 
sued by  a  justice  of  the  peace  and  di- 
rected to  an  indifferent  person  for  im- 
mediate service,  and  the  justice  in- 
dorses on  it  a  certificate,  as  required 
by  the  statute  in  such  case,  that  he  has 
administered  the  prescribed  oath  and 
deputed  an  indifferent  person  to  make 
service,  no  stamp  is  necessary  on  the 
certificate,  though  the  act  of  congress 
requires  a  five-cent  stamp  upon  every 
certificate  nof  otherwise  specially  pro- 
vided   for.      Greene    v.    New    London 

(7329) 


BEigAtm 


Owitr   Atnnusmai    8m.    ^V»i^   J3 


•CM*    kiL^d.** 


ml  tht  jv*- 
im   be  fied   n   tW 


MK  Muiipu    T<M)d»«  L.  it  B.  Bj.  C«.  ▼. 

A  tfrtihate  of  a  record  ^  a  jw- 
tk«  •€  tW  fMoe,  fai  m  cue  appealed 
f rofli  Im  dedMB,  ia  w»c  requiied  to  be 
atuif«>d  wder  tbe  ntenni  rereme 
law,  Bf»rt«B  ▼.  Ddavare  Commij 
iV<Mf  14  liwa.  44. 

An  Joly  4,  UM,  does  not  reqom  a 
atasp  tobe  aftzcd  to  tbe  eerti&eate  a< 
ajwtk*  aC  tbe  p«aee  ia  re^»^  to  tbe 
trmtueript  aa  an  appcsJL  Xorria  ▼. 
Ilaaaibal  ^  9c  J.  tL  Co,  iUM)  37 
Mo.  29Hu 

!•!.  Raaari^r's  airtfie«la<-A  ear- 
fi6ed  eopjr  of  tbe  record  of  a  aiortgaca 
fa  aot  rendered  inadmuMnble  in  eridenee 
1^  tbe  want  of  a  rerenoe  vtamp  opon 
tbe  recorder'f  eertifieate;  sucb  ofBdal 
inatmnienta  beinf  exempt  from  atamp 
dotj.  Hawet  t.  Rboada  (1870;  34  Ind. 
79. 

192.  Maffetrala'a  aartMeata  axaapt 
aadar  Ifm^r  hiw^Act  1882,  c  119,  i 
110,  prorldinf  tbat  no  writ,  rammona, 
or  otber  proceas  iMued  by  a  Joatioe  of 
tbe  peace,  or  iaeoed  in  any  criminal  or 
otber  suit  commenced  by  tbe  United 
HUtes  or  any  sUte,  shall  be  subject  to 
tbe  payment  of  sUmp  duties,  exempts 
from  Ux  duty  tbe  certificate  of  a  mag- 
istrate testing  bis  record  of  a  convic- 
tion in  a  criminal  case  wbicb  is  taken 
to  tbe  superior  court  on  appeaL  Com- 
monwealth T.  Hardiman  (1S64)  91 
Mass.   (9  Allen)  487. 

Under  tbe  clause  of  tbe  internal  rer- 
enue  act,  proridinf  *'that  no  writ,  sum- 
mons, or  otber  process  issued  by  a  jus- 
tice of  tbe  peace,  or  issued  in  any 
criminal  or  other  suit  commenced  by 
the  United  States  or  any  state,  shall 
be  subject  to  the  payment  of  stamp 
duties/'  the  certificate  of  a  magistrate 
attached  as  required  by  law  to  the  or- 
der for  the  removal  of  a  pauper  does 
not  require  a  stamp.  Town  of  fiast 
fiaven  v.  Town  of  Derby  (1865)  38 
Vt  253. 

103.  Trantaotlon    oalled    a    "pnt."— 

The  written  evidence  of  a  transaction 
called  in  brokers'  parlance  a  "put/*  be- 
ing an  agreement  on  the  part  of  the 
signer  to  buy  stock,  the  opportunity  to 
purchase  being  entirely  dependent  upon 
the  disposition  of  the  bearer,  or  the 
party  to  whom  the  paper  is  given,  is 
not  taxable  under  the  eighth  paragraph 
of  Hchedule  A  or  at  all  under  the  law 
(Wnr  Kevemie  Art  of  1898).  (1899) 
22  Op.  Atty.  Gen.  447. 
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amount  of  tbe 

velt  (C.  C.  1864)  FedL  Gu.  Xo. 

107.  Aaaaat  af  '. 
aa    paynaat   la 

aates..— Where   the 

deed  is  expressed  to  be 

lars,   the  stamp  required  is  tbe  saae 

whether  the  sum  named  is  paid  ia  gold 

or  in  legal  tender  notes  of  tbe  Uaitied 

States.      Han    y.    Jordan    (1873)    19 

WalL  271,  273,  22  L.  Ed.  47. 

108.  Coiveyaaee  aabjaet  ta  iacaa- 
brances.^A  deed  to  real  estate,  onder 
Schedule  A  of  tbe  war  reTenue  stamp 
act  of  1898,  requires  stamps  in  pro- 
portion to  the  "consideration  or  TahK" 
of  the  interest  transferred,  and  not  to 
the  entire  value  of  the  property,  where 
it  is  conveyed  subject  to  incumbrances. 
Central  Trust  Co.  of  New  York  t.  Co- 
lumbus, H.  V.  &  T.  Ry.  Co.  la  C 
1899)  92  Fed.  9i9. 

109.  Double  stamp  daty..— A  double 
stamp  duty  held  not  incurred  on  a  con- 
veyance  to  the  original  purchaser 
through  an  irresponsible  middleman. 
James  v.  Blauvelt  (C.  C.  1864)  Fed 
Cas.  No.  7.180. 

1 10.  Deeds  on  Judicial  salas.— A  state 
court  will  not  permit  its  officer  making 
judicial  sale  to  disobey  a  valid  federal 


Ch.9) 


INTERNAL  REVENUB 


statute  requiring  revenue  stamps  to  be 
attached  to  deeds.  Loring  v.  Chase 
(1899)  56  N.  Y.  Supp.  312,  28  Misc. 
Rep.  318. 

IH. Master's  deed.— The  reve- 
nue stamps  required  to  be  affixed  to  a 
conveyance  of  realty  may  be  paid  for, 
as  expenses,  out  of  the  funds  in  the 
hands  of  the  receiver,  when  the  con- 
veyance is  by  a  master  under  decree 
and  sale.  Farmers'  Loan  &  Trust  Co. 
V.  Council  Bluffs  Gas  &  Electric  light 
Co.  (C.  C.  1898)  90  Fed.  806. 

The  exemption  of,  checks,  drawn  by 
the  clerk  of  the  district  court  on  funds 
held  by  the  court,  from  the  require- 
ment as  to  revenue  stamps,  cannot  be 
extended  to  a  deed  executed  by  the 
master  commissioner,  although  the 
property  conveyed  in  the  deed  has  been 
in  the  hands*  of  a  receiver  under  the 
order  and  direction  of  thQ  court.    Id. 

The  fact  that  a  conveyance  is  made 
by  a  master  commissioner  under  a  de- 
cree of  foreclosure  in  which  the  prior- 
ity of  liens  is  considered  and  settled, 
and  after  competitive  sale,  does  not 
affect  the  requirement  that  the  instru- 
ment, being  a  **conveyance  of  realty," 
under  Schedule  A  of  the  revenue  law 
(Act  June  13,  1898,  c.  448),  shall  have 
the  required  revenue  stamps  affixed,  to 
be  receivable  for  record.    Id. 

112.  Receiver's  deed  on  termination 
of  trusts— A  deed  of  release,  executed 
by  a  receiver  appointed  for  a  partner- 
ship to  the  partners,  on  the  termina- 
tion of  the  receivership,  pursuant  to 
an  order  of  the  court,  made  on  final 
decree,  winding  up  the  administration 
of  the  estate,  is  but  a  formal  evidence 
of  the  transfer  which  results  by  oper- 
ation of  law,  and  is  not  a  conveyance 
which  requires  a  stamp,  under  the  war 
revenue  act  of  1898.  Mastin  v.  Mastin 
(C.  C.  1900)  99  Fed.  435. 

113.  Tax  deed^— A  tax  deed  made  by 
the  sheriff  and  tax  collector  does  not 
require  a  stamp,  under  Act  July  13, 
1866.  Rouse  v.  Hampton  (C.  C.  1871) 
Fed.  Cas.  No.  12,088. 

Congress  has  no  power  to  require  a 
revenue  stamp  on  a  tax  deed  executed 
under  the  laws  of  a  state.  Sayles  v. 
Davis  (1867)  22  Wis.  225;  Delorme  v. 
Ferk  (1869)  24  Wis.  201. 

1 14.  Affixing  stamp  to  policy  or  pre- 
liminary application w^The  act  of  June 
13,  1898  (30  Stat.  448),  requires  the 
stamp  to  be  affixed  to  the  policy  of 
insurance,  and  not  to  the  preliminary 
application,  although  such  application 
is  expressly  made  a  part  of  the  con- 
tract of  insurance.  (1^00)  23  Op. 
Atty.  Gen.  210. 

115.  Amount   of    pollcyd— Where   the 

application  for  insurance  expressly 
stipulates  that  the  policy  shall  embrace 
four  separate  contracts,  covering  four 
consecutive  periods  aggregating  one 
year,  and  shall  remain  in  force  after 
the  first  insurance  period  only  as  con- 


tinued by  further  payments  of  pre- 
mium, such  policy  is  held  to  be  a  pol- 
icy issued  for  one  year,  and  the 
amount  of  tax  to  be  affixed  when  the 
policy  is  delivered  is  to  be  determined 
by  the  aggregate  of  the  premiums  for 
the  entire  year.  (1900)  23  Op.  Atty. 
Gen.  210. 

116.  Relnsuranco.— Reinsurance  poli- 
cies need  not  be  stamped  under  the 
war  revenue  law  of  June  13,  1898  (30 
Stat  460).  (1899)  22  Op.  Atty.  Gen. 
318. 

The  purpose  of  Schedule  A  of  the 
war  revenue  law  (30  Stat.  460),  is  to 
tax  the  policy  by  which  an  insurance 
is  made,  either  life,  fire,  or  marine, 
and  not  the  reinsurance  of  such  pol- 
icy.    (1899)  22  Op.  Atty.  Gen.  376. 

M7.  Assignment  of  pollcy^-It  seems 
that  the  revenue  act  in  force  July  1, 
1898  (Act  June  13,  1898,  c.  448,  30 
Stat  448),  requiring  adhesive  revenue 
stamps  to  be  affixed  to  certain  docu- 
ments, did  not  require  a  revenue  stamp 
to  be  affixed  to  an  assignment  of  an  in- 
surance policy.  Steeley's  Creditors  v. 
Steeley  (1901)  64  S.  W.  642,  23  Ky. 
Law  Rep.  996. 

MB.  Raising  qnestlon  as  to  stamps 
In  state  courtd-ZThe  question  of  the 
want  of  revenue  stamps  on  an  insur- 
ance policy,  required  by  law  when  it 
was  issued,  cannot  be  raised  in  a  state 
court  Wheaton  v.  Liverpool  &  Lon- 
don &  Globe  Ins.  Co.  (1905)  104  N. 
W.  850,  20  S.  D.  62. 

119.  Power  of  attorney  In  generals— 
A  paper  or  instrument  stipulating  that 
certain  securities  or  other  property 
shall  be  held  as  indemnity  or  as  a  ba- 
sis of  credit,  or  a  guaranty  generally, 
without  specifying  particular  property 
as  security  for  the  payment  of  a  defi- 
nite and  certain  sum,  being  a  pledge  of 
property  for  the  payment  of  a  debt,  is 
not  to  be  construed  as  a  power  of  at- 
torney and  stamped  as  such,  as  it  only 
authorizes  the  holder,  in  case  of  de- 
fault, to  make  the  securities  available 
for  the  purposes  for  which  they  were 
deposited.  (1898)  22  Op.  Atty.  Gen. 
218. 

Arbitration  bonds  and  powers  of  at- 
torney in  suits  depending  in  the  Su- 
preme Court  need  not  be  stamped. 
Davis  V.  Ostrander  (N.  T.  1799)  1 
Johns.  Cas.  106. 

The  failure  to  affix  a  United  States 
revenue  stamp  to  a  power  of  attorney 
embodied  in  an  assignment,  but  not 
necessary  thereto,  did  not  affect  the 
validity  of  the  assignment.  Cassidy  v. 
St.  Germain  (1900)  46  A.  35,  22  R. 
L  53. 

120.  Power  of  attorney  In  bankrupt- 
cy proceedings^-A  power  to  represent 
a  creditor  in  bankruptcy  is  not  subject 
to  stamp  duty  after  March,  1867.  In 
re  Myrick  (D.  C.  1869)  Fed.  Cas.  No. 
10,000. 

A    power    of    attorney,    authorizing 
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the  appointee  to  act  for  the  grantor  in 
bankruptcy  proceedings,  is  subject  to 
an  internal  revenue  stamp  equal  to  25 
cents,  under  Internal  Kevenue  Act 
1914.  In  re  Hawlcy  (D.  C.  1915)  220 
Fed.  372. 

121.  Power  to  sell  or  eonvey  roal  os- 
tatOd^A  provision  in  a  note  anthoriz- 
ing  any  attorney  at  law  to  appear  in 
court  on  behalf  of  its  maker  and  con- 
fess judgment  against  him  is  a  war- 
rant of  attorney,  and  not  a  power  of 
attorney,  and  is  not  within  War  Reve- 
nue Act  June  13,  1898,  requiring 
stamps  on  powers  of  attorney  to  sell 
or  convey  real  estate  and  perform  oth- 
er acts.    Treat  v.  Tolman  (1902)  113 


Fed.  892,  51  C.  G.  A.  522,  affirmiog 
judgment  Tolman  v.  Treat  (C.  C- 
1901)  106  Fed.  679. 

Cited  without  doflnite  applieatloa. 
See  Dandelet  v.  Smith  (1873)  85  U.  S. 
(18  Wall.)  642,  21  L,  Ed.  758;  Fer- 
guson V.  Arthur  (1886)  6  Sup.  Ct.  861, 
864,  117  U.  S.  482,  29  L.  Ed.  979; 
Knowlton  v.  Moore  (1900)  20  Sup.  Ct 
747,  752,  178  U.  S.  41,  44  L.  Ed.  969; 
Vanderbilt  v.  Eidman  (1905)  25  Snp. 
Ct.  331,  338,  196  U.  S.  480,  49  L,  Ed. 
563;  U.  S.  V.  Houghton  (D.  C.  1871) 
Fed.  Cas.  No.  15,396;  U.  S.  ▼.  Gold- 
back  (C.  C.  1877)  Fed.  Cas.  No.  15.222. 

See,  also,  cases  cited  under  R.  S.  H 
3418,  3419,  ante. 


Decisions  Relatino  to  Addition al  Schedules  under  Fobheb  Laws 


1.  Agreements  or  contractB. 

2.  Orders  for  the  payment  of  money. 

3.  Receipts. 

4.  Charter  parties. 

6.  Mortgage   and    pledge   and    bonds   and 
notes  secured  thereby. 

6.  Orders  for  payment  of  money. 

7.  Warehouse  receipts. 

8.  Acknowledgment  of  hiring  housa 

9.  Writ  or  process. 

10.  Appeal  papers. 

11.  Probate  of  will  or  letters. 

1.  Agreements  or  eontraots.-^ee  U. 
S.  V.  Learned  (D.  C.  1870)  Fed.  Cas. 
No.  15,580;   Same  v.  Smith,  Id.  16,340. 

2.  Orders  for  the  payment  of  money. 

— See  Granby  Mercantile  Co.  v.  Web- 
ster (C.  C.  1899)  98  Fed.  604. 

3.  Receipts.— See  Thayer  v.  Barney 
(1867)  12  Minn.  502  (Oil.  406). 

4.  Charter  parties.— See  Simpson  v. 
Treat  (C.  C.  1904)  126  Fed.  1003; 
Wheaton  v.  Weston  &  Co.  (D.  C.  1903) 
128  Fed.  151 :  (1898)  22  Op.  Atty.  Gen. 
168;   Id,,  1    ). 

5.  iMortgage  and  pledge  and  bonds 
and  notes  secured  thereby^— (1898) 
22  Op.  Atty.  Gen.  218;  (1899)  22  Op. 
Atty.  Gen.  531;  (1900)  23  Op.  Atty. 
Gen.  53;  Foreman  y.  Francis  (La. 
1880)  Man.  Unrep.  Cas.  337;  Janvrin 
V.  Fogg  (1870)  49  N.  H.  340;  Vail  v. 
Knapp  (N.  Y.  1867)  49  Barb.  299. 

6.  Orders  for   payment  of   money.^ 

See  (1898)  22  Op.  Atty.  Gen.  248. 

7.  Warehouse  receipts^— See  Mer- 
chants* Warehouse  Co.  v.  McClain 
(C.  C.  1902)  112  Fed.  787,  judgment  af- 
firmed McClain  v.  Merchants'  Ware- 
house Co.  (1902)  115  Fed.  295,  53  C. 
C.  A.  155;  (1898)  22  Op.  Atty.  Gen. 
283. 

8.  Aclcnowledgment  of  hiring  house.— 
Brown  v.  U.  S.  (C.  C.  1868)  Fed. 
Cas.  No.  2,032. 

9.  Writ  or  process.— See  Sowell  ▼. 
SoweU's  Adm'r  (1866)  40  Ala.  243; 
Smith  V.  Short  (1867)  40  Ala.  385; 
Black  V.  Nettles  (1860)  25  Ark.  606; 
Greene  v.  New  London  County  Agricul- 
tural Soc.  (1864)  32  Conn.  95;  Smyth 
V.  Ripley    (1864)    Id.  156;    Appeal  of 


Hotchkiss  (1865)  32  Conn.- 353;  Tucker 
V.  Potter  (1868)  35  Conn.  43;  Bear  t. 
Hays  (1865)  36  III.  280;  Craig  v.  Dim- 
ock  (1868)  47  lU.  308;   Warren  v.  Paul 

(1864)  22  Ind.  276;    Smith  y.  Waters 

(1865)  26  Ind.  307;  Colerick  v.  Bowser 
(1868)  30  Ind.  329;    Cardell  v.  Bridge 

(1864)  91  Mass.  (9  AUen)  355;  Com- 
monwealth ▼•  Hardiman  (1864)  91  Mass. 
(9  Allen)  487;  Fifield  v.  Close  (1867)  15 
Mich.  505;  Pierce  v.  Huddleston  (1865) 
10  Minn.  131  (Gil.  105);  Dorman  ▼. 
Bayley  (1865)  10  Minn.  383  (Gil.  ,306); 
Disbrow  v.  Johnson  (1866)  18  N.  J. 
Eq.  (3  C.  E.  Green)  36;  "Kpton  v. 
Cordova  (1866)  1  N.  M.  383;  Walton 
V.  Bryenth  (N.  Y.  1863)  24  How.  Prac 
357;  German  Liederkranz  v.  Schle- 
mann  (N.  Y.  1863)  25  How.  Prac.  388; 
Jackson  v.  AUen  (N.  Y.  1863)  26  How. 
Prac.  119;  Baird  v.  Pridmore  (N.  Y. 
1865)  29  How.  Prac.  253;  Lewis  v. 
Randall  (1866)  30  How.  Prac  378,  1 
Abb.  Prac.  (N.  S.)  135;  Baird  v.  Prid- 
more (N.  Y.  1866)  31  How.  Prac.  359: 
Cole  V.  BeU  (N.  Y.  1866)  48  Barb.  194; 
CoppernoU  v.  Ketcham  (N.  Y.  1867) 
56  Barb.  Ill;  Shay  v.  Henk  (1865) 
49  Pa.  (13  Wright)  79;  Kennedy  v. 
Morrison  (1868)  31  Tex.  207;  Town  of 
East  Haven  v.  Town  of  Derby  (1865) 

38  Vt.  253;  Hitchcock  v.  Sawyer  (1867) 

39  Vt.  412;  Gorman  v.  Steed  (1864) 
1  W.   Va.  1;    Jones  v.  Keep's  Estate 

(1865)  19  Wis.  369. 

iO.  Appeal  papers^-See,  also,  cases 
cited  in  the  preceding  note  as  to  "Writ 
or  process." 

See  People  v.  Weston  (1865)  28 
Cal.  639;    Teagarden  v.  Garver  (1865) 

24  Ind.  399;    Toledo,  L.  &  B.  Ry.  Co. 

V.  Nordyke  (1866)  27  Ind.  95;  Bray- 
ton    V.    Delaware    County    (1864)    16 

Iowa,  44;  Mussellman  v.  Mauk  (1805) 
18    Iowa,    239;     Hugus    v.    Strickler 

(1866)  19  Iowa,  413;  O'Hare  v.  Leon- 
ard (1806)  Id.  515;  May  v.  Wilson 
(1866)  20  Iowa,  117;  Botkins  v.  Spur- 
geon,  Id.  598;  Doud  v.  Wright  (1867) 
22  Iowa,  336;    Ford  v.  Clinton   (1868) 

25  Iowa,  157;  Flower  v.  Kellum 
(1866)  14  Mich.  300;  Norris  v.  Han- 
nibal &  St.  J.  R.  Co.  (1866)  37  Mo. 
286;   Killip  y.  Empire  MiU  Co.  (1866) 
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2  Nev.  34;  Hinchman  v.  Rutan  (1865) 
31  N.  J.  Law  (2  Vroom)  496;  Whitley 
V.  Leeds  (N.  Y.  1864)  27  How.  Prac. 
378;  Lewis  v.  RandaU  (N.  Y.  1866) 
30  How.  Prac.  378,  1  Abb.  Prac.  (N. 
S.)  133;  Coppernoll  v.  Ketcham  (N. 
Y.  1867)  56  Barb.  Ill;  Harper  v. 
Clark  (1887)  17  Ohio  St.  190;  Swift 
V.  Cornea  (1866)  20  Wis.  397. 

II.  Probate  of  will  or  letters.— See 
Blake  y.  Hall  (1867)  19  La.  Ann.  49; 
Dayton  y.  MinUer  (1876)  22  Minn. 
393;  Werbiskie  y.  McManus  (1868)  31 
Tex.  116. 

Cited  without  definite  application, 
Dinsmore    y.    Southern    Expreiss    Co. 


(1901)  22  Sup.  Ct.  45,  46,  183  U.  S. 
115,  46  L.  Ed.  Ill;  Ambrosini  v.  U, 
S.  (1902)  23  Sup.  Ct.  1,  187  U.  S.  1, 
47  L.  Ed.  49;  U.  S.  v.  New  York  & 
Cuba  Mail  S.  S.  Co.  (1906)  26  Sup. 
Ct  327,  328.  200  U.  S.  488,  50  L.  Ed. 
569;  U.  S.  y.  Cleage  (1908)  161  Fed. 
85,  88  C.  C.  A.  249;  MetropoUtan 
Stock  Exchange  y.  Gill  (1912)  199  Fed. 
645,  118  C.  C.  A.  19;  Beer  v.  Moffatt 
(D.  C.  1912)  192  Fed.  984;  Blake  v. 
Hall  (1867)  19  La.  Ann.  49;  Amos- 
Richia  y.  Northwestern  Mut  Life  Ins. 
Co.,  107  N.  W.  707,  143  Mich.  684; 
Kennedy  y.  Rountree  (1900)  37  S.  E. 
942,  59  S.  C.  324,  82  Am.  St  Rep.  841. 


CHAPTER  NINE  A 
Incomes 

This  chapter,  inserted  here  as  additional  to  the  chapters  of  this  Title  in 
the  Reyised  Statutes,  includes  the  income  tax  proyisions  of  Act  Sept.  8,  1916, 
c.  463,  89  Stat.  756-777.  Such  proyisions  appear  in  the  act  under  the  heading 
''Title  I.— Income  Tax."  Section  24  of  the  act,  set  forth  post,  {  6336w,  repeals 
section  II  of  Act  Oct.  3,  1913,  c.  16,  38  Stat.  166,  constituting  the  income 
tax  proyisions  of  the  Underwood  Tariff  Act. 

An  excise  tax,  in  addition  to  the  income  tax  herein  proyided  for,  is  im- 
posed on  munition  manufacturers  by  Title  III  of  the  act,  set  forth  post,  {§ 
6336^a-6336%m. 

An  income  tax  was  imposed  by  Act  Aug.  5,  1861,  c.  45,  S{  4^51,  12  Stat. 
809,  which  was  amended,  continued  in  force,  and  modified  by  Act  July  1,  1862, 
c.  119,  f§  89-114,  12  Stat  473,  Act  June  30,  1864,  c.  173,  §§  116-150.  13 
Stat  281,  Act  March  3,  1865,  c.  78,  §  1,  13  Stat  469,  Act  July  13,  1866,  c. 
184,  IS  9,  14  Stat.  137,  Act  March  2,  1867,  c.  169,  §  13,  14  Stat.  480, 
and  Act  July  14, 1870,  c.  255,  §f  6-17,  16  Stat.  257.    It  expired  in  1871. 

An  income  tax  was  also  imposed  by  Act  Aug.  27,  1894,  c.  349,  §§  27,  28, 
28.  Stat.  653,  the  proyisions  of  which  were  held  unconstitutional  in  Pollock 
V.  Trust  Co.,  157  U.  S.  429,  15  Sup.  Ct  673,  39  L.  Ed.  759. 


Sec. 

6319-6336.  (Act  Oct  3,  1913,  c.  16,  { 
U.    Repealed.) 

PART  I.-ON  INDIVIDUALS 
6336a.  [a]  Normal  income  tax. 

[b]  Additional  tax;    income   in- 

cluded; proyisions  relating 
to  normal  tax  applicable. 

[c]  Normal   and   additional   tax 

rates  applicable  to  entire 
income. 

INCOME  DEFINED 

6336b.  [a]  Net  income  of  taxable  per- 
son, how  determined;  diy- 
idends  defined. 

[b]  Income  of  estates  of  dece- 

dents and  trust  estates; 
indemnity  and  credit  to 
executors,  etc. 

[c]  Gain  deriyed  from   sale   of 

property,  how  determined. 

ADDITIONAL  TAX  INCLUDES  UNDIS- 
TRIBUTED PBOFITS 

6336c.  Taxable  income  of  indiyidual 
for  purpose  of  additional 
tax;  fraudulentaccumulations; 
statement  of  gains  and  profits 
by  corporation,  etc. 


Sec 

INCOME  EXEMPT  FBOM  LAW 

6336d.  Income  exempt  from  taxation. 

DEDUCTIONS  ALLOWED 

6336e.  Computation  of  net  income  of 
citizen  or  resident  of 
United  States. 

[a]  Deductions  allowed. 

CREDITS  ALLOWED 

[b]  Credit  for  normal  tax  pur- 

poses of  dividends  on 
stock  or  net  earnings  of 
corporation,  etc.,  taxable 
upon  net  income. 

[c]  Credit  for  normal  tax  pur- 

poses of  normal  tax  paid 
or  withheld  at  source. 

NONRESIDENT    ALIENS 

6336f.  Computation  of  net  income  of 
nonresident  alien. 

[a]  Deductions  allowed. 

[b]  Credits  allowed. 

PERSONAL  EXEMPTION 

6336g.  [a]  Exemption  allowed  for  pur- 
pose of  normal  tax;  to 
guardian  or  trustee;  to 
estate  of  decedent, 
[b]  Exemption  to  nonresident 
alien  indiyidual. 
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S«e. 

BETUBNS 

6336h.  [a]  Tax  compnted  on  income 
reopived  in  preceding  cal- 
endar year. 

[b]  Returns  of  incomes;  form 
and  contents:  extension  of 
time  for  filing;  making  by 
agent. 

[cl  Returns  by  guardians,  tma- 
tees,  etc.;  provisions  ap- 
plicable to. 

[d]  Deduction    and    withholding 

normal  tax  at  source  of 
income;  returns,  when  not 
required. 

[e]  Tax    on    partnerships;     re- 

turns. 

[f]  Returns    to    include   income 

derived  from  dividends  on 
capital  stock  or  net  earn- 
ings of  corporation,  etc. 

[g]  Returns  on  accounts  kept  on 

basis  other  than  of  actual 
receipts  and  disburse- 
ments. 

ASSESSMENT  AND  ADMINISTRATION 

63361.  [a]  Assessments  to  be  made  by 
Commissioner  of  Internal 
Revenue;  notice  to  per- 
sons liable;  time  for  pay- 
ment of  tax;  penalty  and 
interest. 

[b]  Deduction    and    withholding 

of  normal  tax  at  source; 
payment  to  government; 
personal  liability  for  and 
indemnity  to  persons  re- 
quired to  deduct;  exemp- 
tions and  deductions  where 
tax  is  deducted,  etc.,  at 
source,  how  obtained. 

[c]  Normal    tax    deducted    and 

withheld  at  source  on  fix- 
ed or  determinable  annual 
or  periodical  gains,  profits, 
etc.,  from  interest  on 
bonds,  mortgages,  etc.,  of 
corporations,  etc.,  not 
amounting  to  $3,000. 

[d]  Normal    tax    deducted    and 

withheld  at  source  from 
coupons,  checks,  etc.,  for 
interest  as  bonds  of  for- 
eign countries,  foreign 
mortgages  and  dividends, 
etc.,  on  stock,  etc.,  of  for- 
eign corporations,  etc. 

[e]  Exemptions   and   deductions 

where  tax  withheld  at 
source. 

[f]  License   to   and   regulations 

concerning  persons,  etc., 
collecting  foreign  pay- 
ments of  interest,  etc.,  by 
coupons,  checks,  etc.;  pen- 
alty for  collecting  without 
license. 

[g]  Personal   returns    on   gains, 

profits,  and  income  not  in- 
cluded in  section;  intent 
of  act. 
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PART  II.~ON  CORPORATIONS 

6336J.  Tax  of  2  per  cent,  on  net  in- 
come of  corporations;  mean- 
ing of  word  "dividends";  fis- 
cal year;  mode  of  ascertain- 
ing gain  or  loss  from  sale  or 
disposition  of  property. 

CONDITIONAL   AND   OTHER   EXEMPTIONS 

6336k.  [a]  Corporations  exempted. 

[b]  Tax  on  income  of  public 
utility  accruing  to  state  or 
other  political  divisions; 
imposition  of  tax  not  to 
impose  loss  or  burden  up- 
on state,  etc. 

DEDUCTIONS 

6336Z.  [a]  Mode  of  ascertaining  net  in- 
come of  domestic  corpora- 
tions.       , 

[b]  Mode  of  estimating  net  in- 

come of  foreign  corpora- 
tions. 

[c]  What   constitutes   payments 

to  reserve  funds  of  assess- 
ment insurance  companies. 

RETURNS 

6336m.  [a]  Tax  computed  upon  net  in- 
come as  ascertained;  cor- 
porations may  designate 
closing  day  of  fiscal  year. 

[b]  Corporations     shall     render 

return  of  net  income  an- 
nually; form  and  contents 
of  return;  verification;  to 
whom  return  made;  trans- 
mission to  Commissioner 
of  Internal  Revenue. 

[c]  Returns  by   receivers,  trus- 

tees in  bankruptcy,  or  as- 
signees of  corporations. 

[d]  Corporations    permitted    to 

make  return  on  basis  on 
which  their  accounts  are 
kept. 

[e]  Provisions   as   to   deduction 

of  tax  from  income  of 
nonresident  alien  individu- 
als applicable  to  income  of 
nonresident  alien  firms, 
corporations,  etc.,  derived 
from  interest  on  bonds, 
etc.,  of  domestic  and  resi- 
dent corporations. 

[f]  Provisions   as    to   deduction 

of  tax  from  income  of 
nonresident  alien  individu- 
als made  applicable  to  in- 
come of  nonresident  alien 
companies,  derived  from 
dividends  of  domestic  or 
resident  corporations,  etc. 

ASSESSMENT  AND  ADMINISTRATION 

6336n.  [a]  Notice  of  assessment  and 
time  for  payment;  imme- 
diate payment  in  case  of 
refusal  to  make  return  or 
making  of  false  return; 
penalty  for  nonpayment; 
refundment. 
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Sec.  Sec. 

[b]  Filing   returns   in   office    of  taxation  at  source  not  to  be 

commissioner    of    internal  made  where  tax  paid  by  tax- 

revenue;  inspection;  rules  payer;   penalty  in  such  case, 

as  to  inspection;  access  to  6S36r.  Verification   of  returns;    notice 
returns  by  state  officer.  to  show  cause  why  amount  of 

[c]  Penalty  for  failing  to  make  return  should  not  be  increas- 

return    or    for    rendering  ed;    statement  of  proof;    ap- 

false  return;   extension  of  peal. 

time.  6336s.  Jurisdiction  of  district  court  to 
«.«»,•,,     ^«^,«^.»    *^,«^^«  compel  attendance  of  witness- 

PART  m.— GENERAL  ADMINIS-  es  and  production  of  books. 

TRATIVB  PROVISIONS  eSS6t.  Statistics   relating   to   operation 
6336o.  Definition  of  terms.  of  income  tax  law. 


Receipt  for  taxes  paid;    sepa-  6336u.  Consistent  provisions  of  inter- 
rate  receipts  to  debtor  making  nal  revenue  law  applicable, 
payments     affecting     separate  6336v.  Extension    to    Porto   Riccf  and 
creditors;      receipts     as    evi-  Philippine  Islands, 
dence;    surrender  of  receipts  6336w.  Repeal. 

to  creditor.  6336x.  Income  on  which   tax  imposed 

6336q.  Penalty  for  failure  of  individual  under  Act  Oct.  3,  1913,  not  to 

to  make  return  or  pay  taxes;  be  considered  as  income;    ef- 

penalty  for  false  return  by  in-  feet  as  to  fiscal  year  fixed  by 

dividual   or  corporate   officer;  taxpayer. 

§§  6319-6336.  (Act  Oct.  3,  1913,  c.  16,  §  11.    Repealed.) 

PART  I.— ON  INDIVIDUALS 

§  6336a.  (Act  Sept.  8,  1916,  c.  463,  §  1.)  [a]  Normal  income  tax. 
There  shall  be  levied,  assessed,  collected,  and  paid  annually  up- 
on the  entire  net  income  received  in  the  preceding  calendar  year 
from  all  sources  by  every  individual,  a  citizen  or  resident  of  the 
United  States,  a  tax  of  two  per  centum  upon  such  income ;  and  a 
like  tax  shall  be  levied,  assessed,  collected,  and  paid  annually  up- 
on the  entire  net  income  received  in  the  preceding  calendar  year 
from  all  sources  within  the  United  States  by  every  individual,  a 
nonresident  alien,  including  interest  on  bonds,  notes,  or  other  in- 
terest-bearing obligations  of  residents,  corporate  or  otherwise. 

[b]  Additional  tax;   income  included;   provisions  relating  to  nor- 
mal tax  applicable. 

In  addition  to  the  income  tax  imposed  by  subdivision  (a)  of  this 
section  (herein  referred  to  as  the  normal  tax)  there  shall  be  levied, 
assessed,  collected,  and  paid  upon  the  total  net  income  of  every 
individual,  or,  in  the  case  of  a  nonresident  alien,  the  total  net  in- 
come received  from  all  sources  within  the  United  States,  an  ad- 
ditional income  tax  (herein  referred  to  as  the  additional  tax)  of 
one  per  centum  per  annum  upon  the  amount  by  which  such  total 
net  income  exceeds  $20,000  and  does  not  exceed  $40,000,  two  per 
centum  per  annum  upon  the  amount  by  which  such  total  net  in- 
come exceeds  $40,000  and  does  not  exceed  $60,000,  three  per 
centum  per  annum  upon  the  amount  by  which  such  total  net  in- 
come exceeds  $60,000  and  does  not  exceed  $80,000,  four  per  cen- 
tum per  annum  upon  the  amount  by  which  such  total  net  income 
exceeds  $80,000  and  does  not  exceed  $100,000,  five  per  centum  per 
annum  upon  the  amount  by  which  such  total  net  income  exceeds 
$100,000  and  does  not  exceed  $150,000,  six  per  centum  per  annum 
upon  the  amount  by  which  such  total  net  income  exceeds  $150,000 
and  does  not  exceed  $200,000,  seven  per  centum  per  annum  upon 
the  amount  by  which  such  total  net  income  exceeds  $200,000  and 
does  not  exceed  $250,000,  eight  per  centum  per  annum  upon  the 
amount  by  which  such  total  net  income  exceeds  $250,000  and  does 
not  exceed  $300,000,  nine  per  centum  per  annum  upon  the  amount 
by  which  such  total  net  income  exceeds  $300,000  and  does  not  ex- 
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price  or  value  of  such  property  as  of  March  first,  nineteen  hundred 
and  thirteen,  shall  be  the  basis  for  determining  the  amount  of  such 
gain  derived.    (39  Stat.  757,  758.) 

Notes  of  Deoisions 

See,  also,  notes  nndcp  U  6300-6309,  Kngton  (1872)  82  U.  S.  (15  WalL)  63. 

ante.  21  L.   Ed.  45;    Stockdale   t.  Atlantic 

income  of  Insuranee  afltntw-Agent's  I^a.  Co.  (1873)  87  U.  S.  (20  WalL)  aS, 

percentage  of  premiums  on  policies  is-  22  L.  Ed.  348   (reversing  Home  Mut. 

sued  prior  to  Act  Oct.  3,  1913,  held  in-  Ins.  Co.  ▼.  Stockdale  [C.  C.  1872]  Fed. 

come  which  accrued  when  the  premiums  Cas.  No.  6,662) ;   Schuylkill  Nav.  Co.  v. 

were  paid,  and  which  was  taxable  as  in-  Elliott  (C.  C.  1875)  Fed.  Cas.  No.  12,- 

come,  under  section  2,  div.  A,  subd.  1,  497;    Lake  Shore  &  M.  S.  R.  Co.  v. 

and  division  B.    Edwards  t.  Keith  (D.  Rose  (1877)  95  U.  S.  (5  Otto)  78,  24 

C.  1915)  224  Fed.  685.  L.  Ed.  376;    Western  Union  R.  Co.  v. 

liabiUty  to  income  tax  of  insurance  U.  "S.  (1879)  101  U.  S.  543,  25  L.  Ed. 

agent's   percentage   of   premiums    held  1068;    Knowlton  v.  Moore   (1900)   20 

not  affected  by  fact  that  such  percent-  Sup.  Ct.  747.  752,  178  U.  S.  41,  44  L. 

age  represented  in  part  office  expenses  Ed.  969;  Magee  v.  Denton  (C.  C.  1863) 

paid  by  the  agent  before  the  passage  Fed.  Cas.  No.  8,943;  U.  S.  v.  Schilling- 

of  the  law.    Id.  er  (O.  C.  1876)  Fed.  Cas.  No.  16,228; 

Income    under    former    law.— Pacific  U.  S.  v.  Frost  (D.  C.  1869)  Fed.  Cas. 

Ins.  Co.  V.  Soule   (1868)  74  U.  S.   (7  No.   15,172;    U.    S.   v.    Smith    (D.   C. 

Wall.)  433,  19  L.  Ed.  95;  Gray  v.  Dar-  1870)  Fed.  Cas.  No.  16,341. 

ADDITIONAL  TAX  INCLUDES  UNDISTRIBUTED  PROFITS 

§  6336c.  (Act  Sept.  8,  1916»  c.  463,  §  3.)  Taxable  income  of  indi- 
vidual for  purpose  of  additional  tax;  fraudulent  accumulations; 
statement  of  gains  and  profits  by  corporation,  etc. 
For  the  purpose  of  the  additional  tax,  the  taxable  income  of  any 
individual  shall  include  the  share  to  which  he  would  be  entitled  of 
the  gains  and  profits,  if  divided  or  distributed,  whether  divided  or 
distributed  or  not,  of  all  corporations,  joint-stock  companies  or  as- 
sociations, or  insurance  companies,  however  created  or  organized, 
formed  or  fraudulently  availed  of  for  the  purpose  of  preventing  the 
imposition  of  such  tax  through  the  medium  of  permitting  such  gains 
and  profits  to  accumulate  instead  of  bein^  divided  or  distributed ; 
and  the  fact  that  any  such  corporation,  joint-stock  company  or  as- 
sociation, or  insurance  company,  is  a  mere  holding  company,  or 
that  the  gains  and  profits  are  permitted  to  accumulate  beyond  the 
reasonable  needs  of  the  business,  shall  be  prima  facie  evidence  of 
a  fraudulent  purpose  to  escape  such  tax;  but  the  fact  that  the 
gains  and  profits  are  in  any  case  permitted  to  accumulate  and  be- 
come surplus  shall  not  be  construed  as  evidence  of  a  purpose  to 
escape  the  said  tax  in  such  case  unless  the  Secretary  of  the  Treasury 
shall  certify  that  in  his  opinion  such  accumulation  is  unreasonable 
for  the  purposes  of  the  business.  When  requested  by  the  Com- 
missioner of  Internal  Revenue,  or  any  district  collector  of  internal 
revenue,  such  corporation,  joint-stock  company -or  association,  or 
insurance  company  shall  forward  to  him  a  correct  statement  oi  such 
gains  and  profits  and  the  names  and  addresses  of  the  individuals 
or  shareholders  who  would  be  entitled  to  the  same  if  divided  or 
distributed.    (39  Stat.  758.) 

INCOME  EXEMPT  FROM  LAW 

§  6336d.  (Act  Sept.  8,  1916,  c  463,  §  4.)     Income  exempt  from 
taxation. 

The  following  income  shall  be  exempt  from  the  provisions  of  this 
title: 

The  proceeds  of  life  insurance  policies  paid  to  individual  benefici- 
aries upon  the  death  of  the  insured;  the  amount  received  by  the 
insured,  as  a  return  of  premium  or  premiums  paid  by  him  under  life 
(7338) 
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insurance,  endowment,  or  annuity  contracts,  either  during  the  term 
or  at  the  maturity  of  the  term  mentioned  in  the  contract  or  upon 
the  surrender  of  the  contract ;  the  value  of  property  acquired  by  gift, 
bequest,  devise,  or  descent  (but  the  income  from  such  property  shall 
be  included  as  income)  ;  interest  upon  the  obligations  of  a  State  or 
any  political  subdivision  thereof  or  upon  the  obligations  of  the 
United  States  or  its  possessions  or  securities  issued  under  the  pro- 
visions of  the  Federal  farm  loan  Act  of  July  seventeenth,  nineteen 
hundred  and  sixteen ;  the  compensation  of  the  present  President  of 
the  United  States  during  the  term  for  which  he  has  been  elected, 
and  the  judges  of  the  Supreme  and  inferior  courts  of  the  United 
States  now  in  office,  and  the  compensation  of  all  officers  and  em- 
ployees of  a  State,  or  any  political  subdivision  thereof,  except  when 
such  compensation  is  paid  by  the  United  States  Government.  (39 
Stat.  758.) 

DEDUCTIONS  ALLOWED 

§  6336e,  (Act  Sept.  8,  1916,  c.  463,  §  5.)     Computation  of  net  in- 
come of  citizen  or  resident  of  United  States. 
In  computing  net  income  in  the  case  of  a  citizen  or  resident  of 
the  United  States— 

[a]  Deductions  allowed. 

For  the  purpose  of  the  tax  there  shall  be  allowed  as  deductions — 

First.  The  necessary  expenses  actually  paid  in  carrying  on  any 
business  or  trade,  not  including  personal,  living,  or  family  expenses ; 

Second.  All  interest  paid  within  the  year  on  his  indebtedness; 

Third.  Taxes  paid  within  the  year  imposed  by  the  authority  of 
the  United  States,  or  its  Territories,  or  possessions,  or  any  foreign 
country,  or  under  the  authority  of  any  State,  county,  school  district, 
or  municipality,  or  other  taxing  subdivision  of  any  State,  not  in- 
cluding those  assessed  against  local  benefits ; 

Fourth.  Losses  actually  sustained  during  the  year,  incurred  in  his 
business  or  trade,  or  arising  from  fires,  storms,  shipwreck,  or  other 
casualty,  and  from  theft,  when  such  losses  are  not  compensated  for 
by  insurance  or  otherwise :  Provided,  That  for  the  purpose  of  as- 
certaining the  loss  sustained  from  the  sale  or  other  disposition  of 
property,  real,  personal,  or  mixed,  acquired  before  March  first,  nine- 
teen hundred  and  thirteen,  the  fair  market  price  or  value  of  such 
property  as  of  March  first,  nineteen  hundred  and  thirteen,  shall  be 
the  basis  for  determining  the  amount  of  such  loss  sustained ; 

Fifth.  In  transactions  entered  into  for  profit  but  not  connected 
with  his  business  or  trade,  the  losses  actually  sustained  therein  dur- 
ing the  year  to  an  amount  not  exceeding  the  profits  arising  there- 
from ; 

Sixth.  Debts  due  to  the  taxpayer  actually  ascertained  to  be  worth- 
less and  charged  off  within  the  year; 

Seventh.  A  reasonable  allowance  for  the  exhaustion,  wear  and 
tear  of  property  arising  out  of  its  use  or  employment  in  the  busi- 
ness or  trade ; 

Eighth,  (a)  In  the  case  of  oil  and  gas  wells  a  reasonable  allow- 
ance for  actual  reduction  in  flow  and  production  to  be  ascertained 
not  by  the  flush  flow,  but  by  the  settled  production  or  regular  flow ; 

(b)  in  the  case  of  mines  a  reasonable  allowance  for  depletion  there- 
of not  to  exceed  the  market  value  in  the  mine  of  the  product  there- 
of, which  has  been  mined  and  sold  during  the  year  for  which  the 
return  and  computation  are  made,  such  reasonable  allowance  to 
be  made  in  the  case  of  both  (a)  and '(b)  under  rules  and  regula- 
tions to  be  prescribed  by  the  Secretary  of  the  Treasury :  Provided, 
That  when  the  allowances  authorized  in  (a)  and  (b)  shall  equal 
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the  capital  originally  invested,  or  in  case  of  purchase  made  prior 
to  March  first,  nineteen  hundred  and  thirteen,  the  fair  market  value 
as  of  that  date,  no  further  allowance  shall  be  made.  No  deduction 
shall  be  allowed  for  any  amount  paid  out  for  new  buildings,  perma- 
nent improvements,  or  betterments,  made  to  increase  the  value  of 
any  property  or  estate,  and  no  deduction  shall  be  itiade  for  any 
amount  of  expense  of  restoring  property  or  making  good  the  ex- 
haustion thereof  for  which  an  allowance  is  or  has  been  made. 

CREDITS  ALLOWED 

[b]  Credit  for  normal  tax  purposes  of  dividends  on  stock  or  net 
earnings  of  corporation,  etc.,  taxable  upon  net  income. 

For  the  purpose  of  the  normal  tax  only,  the  income  embraced 
in  a  personal  return  shall  be  credited  with  the  amount  received  as 
dividends  upon  the  stock  or  from  the  net  earnings  of  any  corpora- 
tion, joint-stock  company  or  association,  trustee,  or  insurance  com- 
pany, which  is  taxable  upon  its  net  income  as  hereinafter  provided. 

[c]  Credit  for  normal  tax  purposes  of  normal  tax  paid  or  withheld 
at  source. 

A  like  credit  shall  be  allowed  as  to  the  amount  of  income,  the 
normal  tax  upon  which  has  been  paid  or  withheld  for  payment  at  the 
source  of  the  income  under  the  provisions  of  this  title.    (39  Stat.  759.) 

Noted  of  DeeiciOBs 

See,  also,  notes  under  U  6300-6309,  right  to  corporations  under  income  tax 
ante.  law,  does  not  render  tax  wanting  in  due 

CoMtltutlonallty^No    want    of    due  P^Pn"  nmTV  ql^nn"" r^^ 

process  of  law  results  because  the  Tar-  *°«  ^i^'  iJ^^^L^K®?^"  ^^  ^^'  ^^  ^' 

iff  Act  does  not  compel  owners  of  hous-  **'  ^^*  ^  ^  ^^'  ^^' 

es  to  estimate  their  rental  value  there-  Deduction  of  bad  dobts  under  former 

of,  but  those  who  live  in  rented  houses  law.— See  U.  S.  v.  Mayer  (D.  G.  1865) 

are  not  allowed  to  deduct  the  rent  paid,  Fed.   Gas.  No.   15  J53. 

nor  because  farmers  are  permitted  to  qa,^,,,  ^^^^^^  ^^  coiBpensatlon  an- 

omit    from    their  .income    products    of  j,^  ^^^^^^  law.-See  Stockdale  v.  At- 

farms  used  by  their  families  during  the  ^^^^^  j^^^   ^o.    (1873)    20  WaU.  323, 

aOie^^'suo'VT*  ^^''\^%\^^^'  325,  22  L.  Ed.  348;    Day  v.  Buffinton 

(1916)  36  Sup.  Ct.  236,  240  U.  S.  1,  ^c.    C.    1871)    Fed.    Gas.    No.    3,675; 

W  U  Jiid.  4»iJ.  Freedman  v.  Sigel   (C.  G.  1873)   Fed 

Deductions.— Allowing    individuals   to  Gas.  No.  5,080;  U.  S.  v.  Ritchie  (D.  G. 

deduct    from    their   gross    income   div-  1872)   Fed.  Gas.  No.  16,168;    Galm  v. 

idends  paid  by  corporations  whose  in-  U.  S.  (1903)  39  Ct  GL  55;    (1895)  21 

comes  are  taxed,  and  not  giving  such  Op.  Atty.  Gen.  112. 

NONRESIDENT  ALIENS 

§  6336f.  (Act  Sept.  8,  1916,  c.  463,  §  6.)     Computation  of  net  in- 
come of  nonresident  alien. 
In  computing  net  income  in  the  case  of  a  nonresident  alien — 

[a]  Deductions  allowed. 

For  the  purpose  of  the  tax  there  shall  be  allowed  as  deductions — 

First.  The  necessary  expenses  actually  paid  in  carrying  on  any 
business  or  trade  conducted  by  him  within  the  United  States,  not 
including  personal,  living,  or  family  expenses; 

Second.  The  proportion  of  all  interest  paid  within  the  year  by 
such  person  on  his  indebtedness  which  the  gross  amount  oi  his  in- 
come for  the  year  derived  from  sources  within  the  United  States 
bears  to  the  gross  amount  of  his  income  for  the  year  derived  from 
all  sources  within  and  without  the  United  States,  but  this  deduc- 
tion shall  be  allowed  only  if  such  person  includes  in  the  return  re- 
quired by  section  eight  all  the  information  necessary  for  its  cal- 
culation ; 

Third.  Taxes  paid  within  the  year  imposed  by  the  authority  of  the 
United  States,  or  its  Territories,  or  possessions,  or  under  the  au- 

(7340) 


Ch.  9a)  internal  revbnub  §  6336g 

thority  of  any  State,  county,  school  district,  or  municipality,  or  other 
taxing  subdivision  of  any  State,  paid  within  the  United  States,  not 
including  those  assessed  against  local  benefits ; 

Fourth.  Losses  actually  sustained  during  the  year,  incurred  in 
business  or  trade  conducted  by  him  within  the  United  States,  and 
losses  of  property  within  the  United  States  arising  from  fires, 
storms,  shipwreck,  or  other  casualty,  and  from  theft,  when  such 
losses ^re  not  compensated  for  by  insurance  or  otherwise:  Provid- 
ed, That  for  the  purpose  of  ascertaining  the  amount  of  such  loss  or 
losses  sustained  in  trade,  or  speculative  transactions  not  in  trade, 
from  the  same  or  any  kind  of  property  acquired  before  March  first, 
nineteen  hundred  and  thirteen,  the  fair  market  price  or  value  of 
such  property  as  of  March  first,  nineteen  hundred  and  thirteen,  shall 
be  the  basis  for  determining  the  amount  of  such  loss  or  losses  sus- 
tained ; 

Fifth.  In  transactions  entered  into  for  profit  but  not  connected 
with  his  business  or  trade,  the  losses  actually  sustained  therein  dur- 
ing the  year  to  an  amount  not  exceeding  the  profits  arising  there- 
from in  the  United  States ; 

Sixth.  Debts  arising  in  the  course  of  business  or  trade  conducted 
by  him  within  the  United  States  due  to  the  taxpayer  actually  ascer- 
tained to  be  worthless  and  charged  oflf  within  the  year ; 

Seventh.  A  reasonable  allowance  for  the  exhaustion,  wear  and 
tear  of  property  within  the  United  States  arising  out  of  its  use  or 
employment  in  the  business  or  trade;  (a)  in  the  case  of  oil  and 
gas  wells  a  reasonable  allowance  for  actual  reduction  in  flow  and 
production  to  be  ascertained  not  by  the  flush  flow,  but  by  the  set- 
tled production  or  regular  flow;  (b)  in  the  case  of  mines  a  rea- 
sonable allowance  for  depletion  thereof  not  to  exceed  the  market 
value  in  the  mine  of  the  product  thereof  which  has  been  mined  and 
sold  during  the  year  for  which  the  return  and  computation  are 
made,  such  reasonable  allowance  to  be  made  in  the  case  of  both 

(a)  and  (b)  under  rules  and  regulations  to  be  prescribed  by  the 
Secretary  of  the  Treasury:  Provided,  That  when  the  allowance 
authorized  in  (a)  and  (b)  shall  equal  the  capital  originally  invested, 
or  in  case  of  purchase  made  prior  to  March  first,  nineteen  hundred 
and  thirteen,  the  fair  market  value  as  of  that  date,  no  further  allow- 
ance shall  be  made.  No  deduction  shall  be  allowed  for  any  amount 
paid  out  for  new  buildings,  permanent  improvements,  or  betterments, 
made  to  increase  the  value  of  any  property  or  estate,  and  no  deduc- 
tion shall  be  made  for  any  amount  of  expense  of  restoring  property 
or  making  good  the  exhaustion  thereof  for  which  an  allowance  is 
or  has  been  made. 

[b]  Credits  allowed. 

There  shall  also  be  allowed  the  credits  specified  by  subdivisions 
(b)  and  (c)  of  section  five.    (39  Stat.  760.) 

PERSONAL  EXEMPTION 

§  6336g.  (Act  Sept.  8,  1916,  c.  463,  §  7-)  [a]  Exemption  allowed 
for  purpose  of  normal  tax ;  to  guarcUan  or  trustee ;  to  estate  of 
decedent. 

For  the  purpose  of  the  normal  tax  only,  there  shall  be  allowed 
as  an  exemption  m  the  nature  of  a  deduction  from  the  amount  of 
the  net  income  of  each  of  said  persons,  ascertained  as  provided 
herein,  the  sum  of  $3,000,  plus  $1,000  additional  if  the  person  mak- 
ing the  return  be  a  head  of  a  family  or  a  married  man  with  a  wife 
living  with  him,  or  plus  the  sum  of  $1,000  additional  if  the  person 
making  the  return  be  a  married  woman  with  a  husband  living  with 
her;   but  in  no  event  shall  this  additional  exemption  of  $1,000  be 
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deducted  by  both  a  husband  and  a  wife :  Provided,  That  only  one 
deduction  of  $4,000  shall  be  made  from  the  aggregate  income  of 
both  husband  and  wife  when  living  together:  Provided  further, 
That  guardians  or  trustees  shall  be  allowed  to  make  this  personal 
exemption  as  to  income  derived  from  the  property  of  which  such 
guardian  or  trustee  has  charge  in  favor  of  each  ward  or  cestui  que 
trust:  Provided  further,  That  in  no  event  shall  a  ward  or  cestui 
que  trust  be  allowed  a  greater  personal  exemption  than  $3,QP0,  or, 
if  married,  $4,000,  as  provided  in  this  paragraph,  from  the  amount 
of  net  income  received  from  all  sources.  There  shall  also  be  allowed 
an  exemption  from  the  amount  of  the  net  income  of  estates  of  de- 
ceased persons  during  the  period  of  administration  or  settlement, 
and  of  trust  or  other  estates  the  income  of  which  is  not  distributed 
annually  or  regularly  under  the  provisions  of  paragraph  (b),  section 
two,  the  sum  of  $3,000,  including  such  deductions  as  are  allowed 
under  section  five. 

[b]  Exemption  to  nonresident  alien  individual. 

A  nonresident  alien  individual  may  receive  the  benefit  of  the 
exemption  provided  for  in  this  section  only  by  filing  or  causing  to 
be  filed  with  -the  collector  of  internal  revenue  a  true  and  accurate 
return  of  his  total  income,  received  from  all  sources,  corporate  or 
otherwise,  in  the  United  States,  in  the  manner  prescribed  by  this 
title ;  and  in  case  of  his  failure  to  file  such  return  the  collector  shall 
collect  the  tax  on  such  income,  and  all  property  belonging  to  such 
nonresident  alien  individual  shall  be  liable  to  distraint  for  the  tax. 
(39  Stat.  761.) 

Notes  of  Deeisions 

See,  also,  notes  under  §S  6300-6309,  amounts    to   ascertain  .taxable   income 

ante.  by  Tariff  Act  does  not  render  tax  want- 

Constltutlonalltyw— Allowance    of    de-  "^«  ^  ^^®  process  of  law  because  of 

duction  of  $3,000  or  $4,000  given  by  in-  discrimination    between     married    and 

come   tax   act  is  not   wanting  in   due  Bmfgle  persons,  and  husbands  and  wives 

process    of  law   because   those   whose  living  together,  and  those  who  are  not 

incomes  are  greater  than  $20,000  are  ^^' 

not  allowed  a  second  right  to  deduct  Corporations  are  not  unconstitution- 

such  exemption,  nor  because  no  second  &lly   discriminated   against   by    exemp- 

right  is  given  to  deduct  dividends  from  tion.   which    the    income    tax    statute 

corporations   is   permited.     Brushaber  makes  of  individual  incomes  below  $4,- 

V.  Union  Pac  R.  Go.   (1916)   36  Sup.  000.      Stanton    v.    Baltic    Mining    Co. 

Ct  236,  240  U.  S.  1,  60  L.  Ed.  493.  (1916)  36  Sup.  Ct.  278,  240  U.  S.  103, 

Allowance    of    deduction    of    stated  60  L.  Ed.  646. 

RETURNS 

§  6336h.  (Act  Sept.  8,  1916,  c.  463,  §  8.)     [a]  Tax  computed  on  in- 
come received  in  preceding  calendar  year. 
The  tax  shall  be  computed  upon  the  net  income,  as  thus  ascer- 
tained, of  each  person  subject  thereto,  received  in  each  preceding 
calendar  year  ending  December  thirty-first. 

[b]  Returns  of  incomes ;  form  and  contents ;  extension  of  time  for 
filing;  making  by  agent. 
On  or  before  the  first  day  of  March,  nineteen  hundred  and  seven- 
teen, and  the  first  day  of  March  in  each  year  thereafter,  a  true  and 
accurate  return  under  path  shall  be  made  by  each  person  of  lawful 
age,  except  as  hereinafter  provided,  having  a  net  income  of  $3,000 
or  over  for  the  taxable  year  to  the  collector  of  internal  revenue 
for  the  district  in  which  such  person  has  his  legal  residence  or  prin- 
cipal place  of  business,  or  if  there  be  no  legal  residence  or  place 
of  business  in  the  United  States,  then  with  the  collector  of  internal 
revenue  at  Baltimore,  Maryland,  in  such  form  as  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  shall  prescribe,  setting  forth  specifically  the  gross  amount 
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of  income  from  all  separate  sources,  and  from  the  total  thereof 
deducting  the  aggregate  items  of  allowances  herein  authorized: 
Provided,  That  the  Commissioner  of  Internal  Revenue  shall  have 
authority  to  grant  a  reasonable  extension  of  time,  in  meritorious 
cases,  for  filing  returns  of  income  by  persons  residing  or  traveling 
abroad  who  are  required  to  make  and  file  returns  of  income  and 
who  are  unable  to  file  said  returns  on  or  before  March  first  of  each 
year :  Provided  further.  That  the  aforesaid  return  may  be  made  by 
an  agent  when  by  reason  of  illness,  absence,  or  nonresidence  the 
person  liable  for  said  return  is  unable  to  make  and  render  the  same, 
the  agent  assuming  the  responsibility  of  making  the  return  and  in- 
curring penalties  provided  for  erroneous,  false,  or  fraudulent  return. 

[c]  Returns  by  guardians,  tnistees,  etc.;  provisions  applicable  to. 

Guardians,  trustees,  executors,  administrators,  receivers,  conserv- 
ators, and  all  persons,  corporations,  or  associations  acting  in  any 
fiduciary  capacity,  shall  make  and  render  a  return  of  the  income  of 
the  person,  trust,  or  estate  for  whom  or  which  they  act,  and  be 
subject  to  all  the  provisions  of  this  title  which  apply  to  individuals. 
Such  fiduciary  shall  make  oath  that  he  has  sufficient  knowledge  of  the 
affairs  of  such  person,  trust,  or  estate  to  enable  him  to  make  such 
return  and  that  the  same  is,  to  the  best  of  his  knowledge  and  belief, 
true  and  correct,  and  be  subject  to  all  the  provisions  of  this  title 
which  apply  to  individuals :  Provided,  That  a  return  made  by  one 
of  two  or  more  joint  fiduciaries  filed  in  the  district  where  such 
fiduciary  resides,  under  such  regulations  as  the  Secretary  of  the 
Treasury  may  prescribe,  shall  be  a  sufficient  compliance  with  the 
requirements  of  this  paragraph. 

[d]  Deduction  and  withholding  normal  tax  at  source  of  income; 
returns,  when  not  required. 

All  persons,  firms,  companies,  copartnerships,  corporations,  joint- 
stock  companies,  or  associations,  and  insurance  companies,  except 
as  hereinafter  provided,  in  whatever  capacity  acting,  having  the  con- 
trol, receipt,  disposal,  or  payment  of  fixed  or  determinable  annual 
or  periodical  gains,  profits,  and  income  of  another  individual  subject 
to  tax,  shall  in  behalf  of  such  person  deduct  and  withhold  from  the 
payment  an  amount  equivalent  to  the  normal  tax  upon  the  same 
and  make  and  render  a  return,  as  aforesaid,  but  separate  and  dis- 
tinct, of  the  portion  of  the  income  of  each  person  from  which  the 
normal  tax  has  been  thus  withheld,  and  containing  also  the  name 
and  address  of  such  person  or  stating  that  the  name  and  address  or 
the  address,  as  the  case  may  be,  are  unknown:  Provided,  That  the 
provision  requiring  the  normal  tax  of  individuals  to  be  deducted  and 
withheld  at  the  source  of  the  income  shall  not  be  construed  to  re- 
quire the  withholding  of  such  tax  according  to  the  two  per  centum 
normal  tax  rate  herein  prescribed  until  on  and  after  January  first, 
nineteen  hundred  and  seventeen,  and  the  law  existing  at  the  time  of 
the  passage  of  this  Act  shall  govern  the  amount  withheld  or  to  be 
withheld  at  the  source  until  January  first,  nineteen  hundred  and 
seventeen. 

That  in  either  case  mentioned  in  subdivisions  (c)  and  (d)  of  this 
section  no  return  of  income  not  exceeding  $3,000  shall  be  required, 
except  as  in  this  title  provided. 

[e]  Tax  on  partnerships ;  returns. 

Persons  carrying  on  business  in  partnership  shall  be  liable  for 
income  tax  only  in  their  individual  capacity,  and  the  share  of  the 
profits  of  the  partnership  to  which  any  taxable  partner  would  be 
entitled  if  the  same  were  divided,  whether  divided  or  otherwise,  shall 
be  returned  for  taxation  and  the  tax  paid  under  the  provisions  of 
this  title:   Provided,  That  from  the  net  distributive  interests  on 
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which  the  individual  members  shall  be  liable  for  tax,  normal  and 
additional,  there  shall  be  excluded  their  proportionate  shares  re- 
ceived from  interest  on  the  obligations  of  a  State  or  any  political 
or  taxing  subdivision  thereof,  and  upon  the  obligations  of  the  United 
States  and  its  possessions,  and  all  taxes  paid  to  the  United  States 
or  to  any  possession  thereof,  or  to  any  State,  county,  or  taxing 
subdivision  of  a  State,  and  that  for  the  purpose  of  computing  the 
normal  tax  there  shall  be  allowed  a  credit,  as  provided  by  section 
five,  subdivision  (b),  for  their  proportionate  share  of  the  profits 
derived  from  dividends.  And  such  partnership,  when  requested  by 
the  Commissioner  of  Internal  Revenue,  or  any  district  collector, 
shall  render  a  correct  return  of  the  earnings,  profits,  and  income 
of  the  partnership,  except  income  exempt  under  section  four  of 
this  Act,  setting  forth  the  item  of  the  gross  income  and  the  deduc- 
tions and  credits  allowed  by  this  title,  and  the  names  and  addresses 
of  the  individuals  who  would  be  entitled  to  the  net  earnings,  profits, 
and  income,  if  distributed. 

[f]  Returns  to  include  income  derived  from  dividends  on  capital 
stock  or  net  earnings  of  corporation,  etc. 

In  every  return  shall  be  included  the  income  derived  from  divi- 
dends on  the  capital  stock  or  from  the  net  earnings  of  any  corpora- 
tion, joint-stock  company  or  association,  or  insurance  company,  ex- 
cept that  in  the  case  of  nonresident  aliens  such  income  derived  from 
sources  without  the  United  States  shall  not  be  included. 

[g]  Returns  on  accoimts  kept  on  basis  other  than  of  actual  receipts 
and  disbursements. 

An  individual  keeping  accounts  upon  any  basis  other  than  that 
of  actual  receipts  and  disbursements,  unless  such  other  basis  does 
not  clearly  reflect  his  income,  may,  subject  to  regulations  made  by 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  make  his  return  upon  the  basis  upon 
which  his  accounts  are  kept,  in  which  case  the  tax. shall  be  computed 
upon  his  income  as  so  returned.    (39  Stat.  761-763.) 

Notes  of  Decisions 

See,  also,  notes  under  §f  6300-6309,  tially  preceding  the   enactment  of  the 

ante.  law,    held    not    unconstitutional.      Ed- 

Constitutionality.  -  The    retroactive  ?^^^^  ^-  ^^^^^  ^^'  ^'  l^^^)  224  Fed. 

eflfect  of  the  income  tax  provisions  of  *^'    ^  ^o-i/^-iouu      *  ^^ 

the  Tariff  Act,  fixing  preceding  March  A''\  ^<^^'^3,  1913  held  not  unconstitu- 

1st  as  the  time  from  which  the  income  *^<>°^1'  ««  ^^"^  ««  it  imposes  income  tax 

for  ten  months  is  to  be  computed,  does  «^  insurance  agents  percentage  of  pre- 

not  render  it  repugnant  to  due  process  '"^""^s    on    pobaes    issued    before    lU 

of  law  clause  of  Const.  Amend.  5,  nor  Passage.     Id. 

inconsistent  with  Amendment  16.    Bru-         Roturn   undor  formor  law.^-See  Stock- 

shaber  v.  Union  Pac.  R.  Co.  (1916)  36  dale    v.    Atlantic   Ins.    Co.    (1873)    20 

Sup.  Ct  236,  240  U.  S.  1.  60  L.  Ed.  Wall.  323,  324,  22  L.  Ed.  348;    Wells 

493.  v.  Shook   (C.  C.  1871)   Fed,  Gas.  No. 

Act  Oct.  3,  1913,  so  far  as  it  imposes  17,406. 
a  tax  upon  incomes  for  a  period  par- 

ASSESSMENT  AND  ADMINISTRATION 

§  6336i.  (Act  Sept.  8,  1916,  c.  463,  §  9.)  [a]  Assessments  to  be 
made  by  Commissioner  of  Internal  Revenue;  notice  to  persons 
liable ;  time  for  payment  of  tax ;  penalty  and  interest. 

All  assessments  shall  be  made  by  the  Commissioner  of  Internal 
Revenue  and  all  persons  shall  be  notified  of  the  amount  for  which 
they  are  respectively  liable  on  or  before  the  first  day  of  June  of 
each  successive  year,  and  said  amounts  shall  be  paid  on  or  before 
the  fifteenth  day  of  June,  except  in  cases  of  refusal  or  neglect  to 
make  such  return  and  in  cases  of  erroneous,  false,  or  fraudulent 
returns,  in  which  cases  the  Commissioner  of  Internal  Revenue  shall, 
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upon  the  discovery  thereof  at  any  time  within  three  years  after 
said  return  is  due,  or  has  been  made,  make  a  return  upon  informa- 
tion obtained  as  provided  for  in  this  title  or  by  existing  law,  or  re- 
quire the  necessary  corrections  to  be  made,  and  the  assessment 
made  by  the  Commissioner  of  Internal  Revenue  thereon  shall  be 
paid  by  such  person  or  persons  immediately  upon  notification  of 
the  amount  of  such  assessment ;  and  to  any  sum  or  sums  due  and 
unpaid  after  the  fifteenth  day  of  June  in  any  year,  and  for  ten  days 
after  notice  and  demand  thereof  by  the  collector,  there  shall  be 
added  the  sum  of  five  per  centum  on  the  amount  of  tax  unpaid,  and 
interest  at  the  rate  of  one  per  centum  per  month  upon  said  tax 
from  the  time  the  same  became  due,  except  from  the  estates  of  in- 
sane, deceased,  or  insolvent  persons. 

[b]  Deduction  and  withholding  of  normal  tax  at  source ;  payment 
to  government ;  personal  liability  for  and  indemnity  to  persons 
required  to  deduct;  exemptions  and  deductions  where  tax  is 
deducted,  etc.,  at  source,  how  obtained. 

All  persons,  firms,  copartnerships,  companies,  corporations,  joint- 
stock  companies,  or  associations,  and  insurance  companies,  in  what- 
ever capacity  acting,  including  lessees  or  mortgagors  of  real  or 
personal  property,  trustees  acting  in  any  trust  capacity,  executors, 
administrators,  receivers,  conservators,  employers,  and  all  officers 
and  employes  of  the  United  States  having  the  control,  receipt,  cus- 
tody, disposal,  or  payment  of  interest,  rent,  salaries,  wages,  premi- 
ums, annuities,  compensation,  remuneration,  emoluments,  or  other 
fixed  or  determinable  annual  or  periodical  gains,  profits,  and  in- 
come of  another  person,  exceeding  $3,000  for  any  taxable  year,  oth- 
er than  income  derived  from  dividends  on  capital  stock,  or  from 
the  net  earnings  of  corporations  and  joint-stock  companies  or  as- 
sociations, or  insurance  companies,  the  income  of  which  is  taxable 
under  this  title,  who  are  required  to  make  and  render  a  return  in 
behalf  of  another,  as  provided  herein,  to  the  collector  of  his,  her,  or 
its  district,  are  hereby  authorized  and  required  to  deduct  and  with- 
hold from  such  annual  or  periodical  gains,  profits,  and  income  such 
sum  as  will  be  sufficient  to  pay  the  normal  tax  imposed  thereon  by 
this  title,  and  shall  pay  the  amount  withheld  to  the  officer  of  the 
United  States  Government  authorized  to  receive  the  same;  and 
they  are  each  hereby  made  personally  liable  for  such  tax,  and  they 
are  each  hereby  indemnified  against  every  person,  corporation,  asso- 
ciation, or  demand  whatsoever  for  all  payments  which  they  shall 
make  in  pursuance  and  by  virtue  of  this  title. 

In  all  cases  where  the  income  tax  of  a  person  is  withheld  and 
deducted  and  paid  or  to  be  paid  at  the  source,  such  person  shall  not 
receive  the  benefit  of  the  personal  exemption  allowed  in  section 
seven  of  this  title  except  by  an  application  for  refund  of  the  tax  un- 
less he  shall,  not  less  than  thirty  days  prior  to  the  day  on  which  the 
return  of  his  income  is  due,  file  with  the  person  who  is  required 
to  withhold  and  pay  tax  for  him  a  signed  notice  in  writing,  claim- 
ing the  benefit  of  such  exemption,  and  thereupon  no  tax  shall  be 
withheld  upon  the  amount  of  such  exemption :  Provided,  That  if 
any  person  for  the  purpose  of  obtaining  any  allowance  or  reduction 
by  virtue  of  a  claim  for  such  exemption,  either  for  himself  or  for 
any  other  person,  knowingly  makes  any  false  statement  or  false  or 
fraudulent  representation,  he  shall  be  liable  to  a  penalty  of  not  ex- 
ceeding $300. 

And  where  the  income  tax  is  paid  or  to  be  paid  at  the  source,  no 

person  shall  be  allowed  the  benefit  of  any  deduction  provided  for  in 

sections  five  or  six  of  this  title  unless  he  shall,  not  less  than  thirty 

days  prior  to  the  day  on  which  the  return  of  his  income  is  due, 
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either  (1)  file  with  the  person  who  is  required  to  withhold  and  pay 
tax  for  him  a  true  and  correct  return  of  his  gains,  profits,  and  in- 
come from  all  other  sources,  and  also  the  deductions  asked  for, 
and  the  showing*  thus  made  shall  then  become  a  part  of  the  return 
to  be  made  in  his  behalf  by  the  person  required  to  withhold  and 
pay  the  tax,  or  (2)  likewise  make  application  for  deductions  to  the 
collector  of  the  district  in  whidi  return  is  made  or  to  be  made  for  him : 
Provided,  That  when  any  amount  allowable  as  a  deduction  is  kno\vn  at 
the  time  of  receipt  of  fixed  annual  or  periodical  income  by  an  individ- 
ual subject  to  tax,  he  may  file  with  the  person,  firm,  or  corporation 
making  the  payment  a  certificate,  under  penalty  for  false  claim,  and 
in  such  form  as  shall  be  prescribed  by  the  Commissioner  of  Inter- 
nal Revenue,  stating  the  amount  of  such  deduction  and  making  a 
claim  for  an  allowance  of  the  same  against  the  amount  of  tax  other- 
wise required  to  be  deducted  and  withheld  at  the  source  of  the  in- 
come, and  such  certificate  shall  likewise  become  a  part  of  the  re- 
turn to  be  made  in  his  behalf. 

If  such  person  is  absent  from  the  United  States,  or  is  unable  ow- 
ing to  serious  illness  to  make  the  return  and  application  above  pro- 
vided for,  the  return  and  application  may  be  made  by  an  agent,  he 
making  oath  that  he  has  sufficient  knowledge  of  the  affairs  and 
property  of  his  principal  to  enable  him  to  make  a  full  and  complete 
return,  and  that  the  return  and  application  made  by  him  are  full 
and  complete. 

[c]  Normal  tax  deducted  and  withheld  at  source  on  fixed  or  de- 
terminable annual  or  periodical  gains,  profits,  etc.,  from  inter- 
est on  bonds,  mortgages,  etc.,  of  corporations,  etc.,  not  amoimt- 
ing  to  $3,000. 

The  amount  of  the  normal  tax  hereinbefore  imposed  shall  be 
deducted  and  withheld  from  fixed  or  determinable  annual  or  periodi- 
cal gains,  profits,  and  income  derived  from  interest  upon  bonds  and 
mortgages,  or  deeds  of  trust  or  other  similar  obligations  of  corpora- 
tions, joint-stock  companies,  associations,  and  insurance  companies, 
whether  payable  annually  or  at  shorter  or  longer  periods,  although 
such  interest  does  not  amount  to  $3,000,  subject  to  the  provisions 
of  this  title  requiring  the  tax  to  be  withheld  at  the  source  and  de- 
ducted from  annual  income  and  returned  and  paid  to  the  Govern- 
ment. 

[d]  Normal  tax  deducted  and  withheld  at  source  from  coupons, 
checks,  etc.,  for  interest  as  bonds  of  foreign  countries,  foreign 
mortgages  and  dividends,  etc.,  on  stock,  etc.,  of  foreign  corpora- 
tions, etc. 

And  likewise  the  amount  of  such  tax  shall  be  deducted  and 
withheld  from  coupons,  checks,  or  bills  of  exchange  for  or  in  pay- 
ment of  interest  upon  bonds  of  foreign  countries  and  upon  foreign 
mortgages  or  like  obligations  (not  payable  in  the  United  States), 
and  also  from  coupons,  checks,  or  bills  of  exchange  for  or  in  pay- 
ment of  any  dividends  upon  the  stock  or  interest  upon  the  obliga- 
tions of  foreign  corporations,  associations,  and  insurance  companies 
engaged  in  business  in  foreign  countries. 

And  the  tax  in  such  cases  shall  be  withheld,  deducted,  and  re- 
turned for  and  in  behalf  of  any  person  subject  to  the  tax  hereinbe- 
fore imposed,  although  such  interest  or  dividends  do  not  exceed  $3,- 
000,  by  (1)  any  banker  or  person  who  shall  sell  or  otherwise  realize 
coupons,  checks,  or  bills  of  exchange  drawn  or  made  in  payment 
of  any  such  interest  or  dividends  (not  payable  in  the  United  States), 
and  (2)  any  person  who  shall  obtain  payment  (not  in  the  United 
States),  in  behalf  of  another  of  such  dividends  and  interest  by 
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means  of  coupons,  checks,  or  bills  of  exchange,  and  also  (3)  any 
dealer  in  such  coupons  who  shall  purchase  the  same  for  any  such 
dividends  oranterest  (not  payable  in  the  United  States),  otherwise 
than  from  a  banker  or  another  dealer  in  such  coupons. 
[c]  Exemptions  and  deductions  where  tax  withheld  at  source. 

Where  the  tax  is  withheld  at  the  source,  the  benefit  of  the  ex- 
emption and  the  deductions  allowable  under  this  title  may  be  had 
by  complying  with  the  foregoing  provisions  of  this  section. 

[f]  License  to  and  regulations  concerning  persons^  etc.,  collecting 
foreign  payments  of  interest,  etc.,  by  coupons,  checks,  etc.; 
penalty  for  collecting  without  license. 

All  persons,  firms,  or  corporations  undertaking  as  a  matter  of 
business  or  for  profit  the  collection  of  foreign  payments  of  such 
interest  or  dividends  by  means  of  coupons,  checks,  or  bills  of  ex- 
change shall  obtain  a  license  from  the  Commissioner  of  Internal 
Revenue,  and  shall  be  subject  to  such  regulations  enabling  the  Gov- 
ernment to  ascertain  and  verify  the  due  withholding  and  payment 
of  the  income  tax  required  to  be  withheld  and  paid  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  shall  prescribe ;  and  any  person  who  shall  knowingly 
undertake  to  collect  such  payments  as  aforesaid  without  having 
obtained  a  license  therefor,  or  without  complying  with  such  regula- 
tions, shall  be  deemed  guilty  of  a  misdemeanor  and  for  each  offense 
be  fined  in  a  sum  not  exceeding  $5,000,  or  imprisoned  for  a  term 
not  exceeding  one  year,  or  both,  in  the  discretion  of  the  court. 

[g]  Personal  returns  on  gains,  profits,  and  income  not  included  in 
section;  intent  of  act. 

The  tax  herein  imposed  upon  gains,  profits,  and  income  not  fall- 
ing under  the  foregoing  and  not  returned  and  paid  by  virtue  of 
the  foregoing  shall  be  assessed  by  personal  return  under  rules  and 
regulations  to  be  prescribed  by  the  Commissioner  of  Internal  Rev- 
enue and  approved  by  the  Secretary  of  the  Treasury.  The  intent 
and  purpose  of  this  title  is  that  all  gains,  profits,  and  income  of  a 
taxable  class,  as  defined  by  this  title,  shall  be  charged  and  assessed 
with  the  corresponding  tax,  normal  and  additional,  prescribed  by 
this  title,  and  said  tax  shall  be  paid  by  the  owner  of  such  income, 
or  the  proper  representative  having  the  receipt,  custody,  control,  or 
disposal  of  the  same.  For  the  purpose  of  this  title  ownership  or  lia- 
bility shall  be  determined  as  of  the  year  for  which  a  return  is  re- 
quired to  be  rendered. 

The  provisions  of  this  title  relating  to  the  deduction  and  payment 
of  the  tax  at  the  source  of  income  shall  only  apply  to  the  normal 
tax  hereinbefore  imposed  upon  individuals.    (39  Stat.  763-765.) 

Notes  of  Deeisions 

Assessment   undsr  former   laWd-^ee  Tilden  (D.  G.  1878)  Fed.  Gas.  No.  16,- 

Brushaber  v.  Union  Pac.  R.  Co.  (1916)  519. 

36  Sup.  Gt.  236,  240  U.  S.  1,  60  L.  See,  also,  notes  under  §|  6300-6309, 

Ed.    493;    Mandell    v.    Pierce    (O.    C.  ante. 
1868)   Fed.  Gas.  No.  9,008;    U.  S.  v, 

PART  II.— ON  CORPORATIONS 

§  6336J.  (Act  Sept.  8,  1916,  c.  463,  §  10.)     Tax  of  2  per  cent,  on  net 

income  of  corporations;  meaning  of  word  "dividends";  fiscal 

year ;  mode  of  ascertaining  gain  or  loss  from  sale  or  disposition 

of  property. 

That  there  shall  be  levied,  assessed,  collected;  and  paid  annually 

upon  the  total  net  income  received  in  the  preceding  calendar  year 

from  all  sources  by  every  corporation,  joint-stock  company  or  as- 
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sociation,  or  insurance  company,  organized  in  the  United  States,  no 
matter  how  created  or  organized  b\it  not  including  partnerships,  a 
tax  of  two  per  centum  upon  such  income ;  and  a  like  tax  shall  be 
levied,  assessed,  collected,  and  paid  annually  upon  the  total  net  in- 
come received  in  the  preceding  calendar  year  from  all  sources  with- 
in the  United  States  by  every  corporation,  joint-stock  company  or 
association,  or  insurance  company  organized,  authorized,  or  exist- 
ing under  the  laws  of  any  foreign  country,  including  interest  on 
bonds,  notes,  or  other  interest-bearing  obligations  of  residents,  cor- 
porate or  otherwise,  and  including  the  income  derived  from  divi- 
dends on  capital  stock  or  from  net  earnings  of  resident  corporations, 
joint-stock  companies  or  associations,  or  insurance  companies  whose 
net  income  is  taxable  under  this  title:  Provided,  That  the  term 
"dividends"  as  used  in  this  title  shall  be  held  to  mean  any  distribu- 
tion made  or  ordered  to  be  made  by  a  corporation,  joint-stock  com- 
pany, association,  or  insurance  company,  out  of  its  earnings  or 
profits  accrued  since  March  first,  nineteen  hundred  and  thirteen, 
and  payable  to  its  shareholders,  whether  in  cash  or  in  stock  of  the 
corporation,  joint-stock  cpmpany,  association,  or  insurance  com- 
pany, which  stock  dividend  shall  be  considered  income,  to  the 
amount  of  its  cash  value. 

The  foregoing  tax  rate  shall  apply  to  the  total  net  income  received 
by  every  taxable  corporation,  joint-stock  company  or  association,  or 
insurance  company  in  the  calendar  year  nineteen  hundred  and  six- 
teen and  in  each  year  thereafter,  except  that  if  it  has  fixed  its  own 
fiscal  year  under  the  provisions  of  existing  law,  the  foregoing  rate 
shall  apply  to  the  proportion  of  the  total  net  income  returned  for 
the  fiscal  year  ending  prior  to  December  thirty-first,  nineteen  hun- 
dred and  sixteen,  which  the  period  between  January  first,  nineteen 
hundred  and  sixteen,  and  the  end  of  such  fiscal  year  bears  to  the 
whole  of  such  fiscal  year,  and  the  rate  fixed  in  Section  II  of  the  Act 
approved  October  third,  nineteen  hundred  and  thirteen,  entitled 
"An  Act  to  reduce  tariff  duties  and  to  provide  revenue  for  the  Gov- 
ernment, and  for  other  purposes,"  shall  apply  to  the  remaining  por- 
tion of  the  total  net  income  returned  for  such  fiscal  year. 

For  the  purpose  of  ascertaining  the  gain  derived  or  loss  sustained 
from  the  sale  or  other  disposition  by  a  corporation,  joint-stock  com- 
pany or  association,  or  insurance  company,  of  property,  real,  per- 
sonal, or  mixed,  acquired  before  March  first,  nineteen  hundred  and 
thirteen,  the  fair  market  price  or  value  of  such  property  as  of  March 
first,  nineteen  hundred  and  thirteen,  shall  be  the  basis  for  determin- 
ing the  amount  of  such  gain  derived  or  loss  sustained.    (39  Stat.  765.) 
In  addition  to  the  normal  income  tax  hereby  imposed  on  corporations,  a  tax 
of  one  per  centum  on  the  gross  income  of  all  railroad  companies  on   busi- 
ness done  in  Alaska,  to  be  computed  and  collected  in  the  manner  provided  in 
Act  Oct.  3,  1913,  c.  16,  §  II,  the  proceeds  of  which  are  to  be  paid  to  the  ti'eas- 
urer  of  Alaska  for  general  territorial  purposes,  was  levied  by  Act  July  18,  1914, 
c.  187,  ante,  §  3593e.     See  note  thereunder. 

Notes  of  Decisiona 

Tax  luidar  formar  law.— See  Haight  ing  [C.  C.  1871]  Fed.  Cas.  No.  14,- 
V.  Pittsburg,  Ft.  W.  &  C.  R.  Co.  (1867)  511);  Dollar  Sav.  Bankv,  U.  S.  (1873) 
73  U.  S.  (6  Wall.)  15,  18  L.  Ed.  818;  19  V^aU.  227,  235,  22  L.  Ed.  80;  Stock- 
Northern  Cent.  R.  Co.  v.  Jackson  dale  v.  Atlantic  Ins.  Co.  (1873)  20 
(1868)  74  U.  S.  (7  Wall.)  262,  19  L.  Wall.  323,  325,  326,  22  L.  Ed.  348; 
Ed.  88;  U.  S.  v.  Baltimore  &  O.  R.  Co.  Bailey  v.  New  York  Cent  R,  Co. 
(1872)  17  Wall.  322,  324,  21  L.  Ed.  (1874)  89  U.  S.  (22  WaU.)  604,  22  L. 
597;  Barnes  y.  Philadelphia  &  R.  R.  Ed.  840;  Blake  y.  National  Banks 
Co.  (1872)  84  U.  S.  (17  Wall.)  294,  (1874)  90  U.  S.  (23  Wall.)  307,  23  L. 
21  L.  Ed.  544  (reversing  Philadelphia  Ed.  119;  Kenny  v.  Philadelphia  & 
&  R.  R.  Co.  ▼.  Barnes  [O.  C.  1870]  R.  R.  Co.  (1875)  154  U.  S.  616.  14 
Fed.  Cas.  No.  11,087);  U.  S.  ▼.  Bal-  Sup.  Ct.  1196,  23  L.  Ed.  121;  Missouri 
timore  &  O.  R.  Co.  (1872)  84  U.  S.  River,  Ft.  S.  &  G.  R.  Co.  v.  U.  S. 
(17  Wall.)  322,  21  L.  Ed.  597  (affirm-  (C.  C.  1884)  19  Fed.  66;  Grant  v.  Hart- 

(7348) 


Ch.  9a)  internal  revenub  §  6336k 

ford    &    N.    H.    R.    Co.    (1876)     03  R.  Co.  v.   Bailey    (C.    0.   1874)    Fed. 

r.  S.  225,  227,  23  U  Ed.  878;    Weet-  Cas.  No.  10,203;    Concord  R.  Corp.  v. 

em  Union  R.  Co.  v.  U.  S.   (1879)  101  Topliff  (C.  C.  1874)  Fed.  Cas.  No.  3,- 

U.  S.  543,  25  L.  Ed.  1068;    Kentucky  093;   MetropoHtan  R.  Co.  v.  Slack  (C. 

Imp.   Co.   ▼.   Slack    (1879)    100  U.   S.  C.   1874)   Fed.  Cas.  No.  9,506;    U.  S. 

648,  25  L.  Ed.  600   (affirming  [C.  C.  v.  State  Nat.  Bank  (C.  C.  1874)  Fed. 

1876]    Fed.    Cas.    No.    7,718);     Mar-  Cas.  No.   16,381;    SchuylkiU  Nav.   Co. 

quette,  H.  &  O.  R.  Co.  v.  U.  S.  (1887)  v.  Elliott   (C,  C.  1875)   Fed.  Cas.  No. 

8  Sup.  Ct.  319,  320,  123  U.  S.  722,  31  12,497;  Eastern  Ky.  R.  Co.  v.  Slack  (C. 

L.  Ed.  302;    Michigan  Cent.  R.  Co.  v.  C.  1876)  Fed.  Cas.  No.  4,253;   U.  S.  v. 

Slack  (1879)  100  U.  S.  595,  25  L.  Ed.  Brookly^i  City  &  N.  R.  R.  (C.  C.  1882) 

647;    Chicago,  B.  &  Q.  R.  Co.  v.  Page  14  Fed.  284;    U.  S.  ▼.  Marquette,  H. 

(C.    C.    1864)    Fed.    Cas.    No.    2,668;  &  O.  R.  Co.  (C.  C.  1883)  17  Fed.  719; 

Reynolds  v.  Williams  (C.  C.  1867)  Fed.  Central  Nat.  Bank  v.  U.  S.  (1890)  137 

Cas.  No.  11,734;    Merchants*  Ins.  Co.  U.  S.  355,  11  Sup.  Ct.  126,  34  L.  Ed. 

V.  McCartney   (C.  C.  1870)   Fed.  Cas.  703    (affirming  U.   S.   v.   Central   Nat. 

No.  9,443;    Philadelphia  &  R.  R.  Co.  Bank  (C.  C.  1885)  24  Fed.  577);    U. 

V.  Barnes  (C.  C.  1870)  Fed.  Cas.  No.  S.   v.  Louisville   &  N.   R.   Co.    (C.  C. 

11,087;    Home  Mut.  Ins.  Co.  v.  Stock-  1888)   33  Fed.  829;    U.  S.  v.  Central 

dale  (C.  C.  1872)  Fed.  Cas.  No.  6,662;  Nat.  Bank  (D.  C.  1883)  35  Fed.  222; 

Hartford  &  N.  H.  R.  Co.  v.  Grant  (C.  Beardsley   v.    New  Jersey,   W.   L.    R. 

C.  1872)   Fed.  Cas.  No.  6,159;    U.  S.  Co.   (1872)   35  N.  J.  Law   (6  Vroom) 

T.  DoUar  Sav.  Bank  (C.  C.  1872)  Fed.  479. 

Cas.  No.  14.979;    Cotton  Press  Co.  v.         See,  also,  notes  under  f§  6300-6309, 

Collector   (C.  C.  1873)   Fed.  Cas.  No.  ante. 
3,271;    San  Francisco  Savings  &  Loan 

Soc.  V.  Cary   (C.  C.  1873)   Fed.  Cas.         Cited    without    deflnlto    application, 

No.  12,317;    Philadelphia  &  R.  R.  Co.  Herold  v.  Park  View  Building  &  Loan 

V.    Kennev    (C.    C.    1873)    Fed.    Cas.  Ass'n   (1914)  210  Fed.  577,  127  C.  C. 

No.  11,088;    New  York  Cent.  &  H.  R.  A.  213. 

CONDITIONAL  AND  OTHER  EXEMPTIONS 

§  6336k.  (Act  Sept,  8,  1916,  c.  463,  §  11.)  [a]  Corporations  ex- 
empted. 

That  there  shall  not  be  taxed  under  this  title  any  income  received 
by  any — 

First.  Labor,  agricultural,  or  horticultural  organization ; 

Second.  Mutual  savings  bank  not  having  a  capital  stock  repre- 
sented by  shares ; 

Third.  Fraternal  beneficiary  society,  order,  or  association,  operat- 
ing under  the  lodge  system  or  for  the  exclusive  benefit  of  the  mem- 
bers of  a  fraternity  itself  operating  under  the  lodge  system,  and 
providing  for  the  payment  of  life,  sick,  accident,  or  other  benefits  to 
the  members  of  such  society,  order,  or  association  or  their  depend- 
ents; 

Fourth.  Domestic  building  and  loan  association  and  cooperative 
banks  without  capital  stock  organized  and  operated  for  mutual  pur- 
poses and  without  profit ; 

Fifth.  Cemetery  company  owned  and  operated  exclusively  for  the 
benefit  of  its  members ; 

Sixth.  Corporation  or  association  organized  and  operated  exclu- 
sively for  religious,  charitable,  scientific,  or  edticational  purposes,  no 
part  of  the  net  income  of  which  inures  to  the  benefit  of  any  private 
stockholder  or  individual ; 

Seventh.  Business  league,  chamber  of  commerce,  or  board  of 
trade,  not  organized  for  profit  and  no  part  of  the  net  income  of 
which  inures  to  the  benefit  of  any  private  stockholder  or  individual ; 

Eighth.  Civic  league  or  organization  not  organized  for  profit  but 
operated  exclusively  for  the  promotion  of  social  welfare; 

Ninth.  Club  organized  and  operated  exclusively  for  pleasure,  rec- 
reation, and  other  nonprofitable  purposes,  no  part  of  the  net  income 
of  which  inures  to  the  benefit  of  any  private  stockholder  or  member; 

Tenth.  Farmers'  or  other  mutual  hail,  cyclone,  or  fire  insurance 
company,  mutual  ditch  or  irrigation  company,  mutual  or  coopera- 
tive telephone  company,  or  like  organization  of  a  purely  local  char- 
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acter,  the  income  of  which  consists  solely  of  assessments,  dues,  and 
fees  collected  from  members  for  the  sole  purpose  of  meeting  its  ex- 
penses; 

Eleventh.  Farmers',  fruit  growers',  or  like  association,  organized 
and  operated  as  a  sales  agent  for  the  purpose  of  marketing  the  prod- 
ucts of  its  members  and  turning  back  to  them  the  proceeds  of  sales, 
less  the  necessary  selling  expenses,  on  the  basis  of  the  quantity  of 
produce  furnished  by  them ; 

Twelfth.  Corporation  or  association  organized  for  the  exclusive 
purpose  of  holding  title  to  property,  collecting  income  therefrom, 
and  turning  over  the  entire  amount  thereof,  less  expenses,  to  an 
organization  which  itself  is  exempt  from  the  tax  imposed  by  this 
title;  or 

Thirteenth.  Federal  land  banks  and  national  farm-loan-  associa- 
tions as  provided  in  section  twenty-six  of  the  Act  approved  July 
seventeenth,  nineteen  hundred  and  sixteen,  entitled  "An  Act  to 
provide  capital  for  agricultural  development,  to  create  standard 
forms  of  investment  based  upon  farm  mortgage,  to  equalize  rates 
of  interest  upon  farm  loans,  to  furnish  a  market  for  United  States 
bonds,  to  create  Government  depositaries  and  financial  agents  for 
the  United  States,  and  for  other  purposes." 

Fourteenth.  Joint  stock  land  banks  as  to  income  derived  from 
bonds  or  debentures  of  other  joint  stock  land  banks  or  any  Federal 
land  bank  belonging  to  such  joint  stock  land  bank. 

Act  July  17,  1916,  c.  245,  ^  26,  39  Stat,  referred  to,  is  set  forth  post,  { 
9835q. 

[b]  Tax  on  income  of  public  utility  accruing  to  state  or  other  politi- 
cal divisions;  imposition  of  tax  not  to  impose  loss  or  burden 
upon  state,  etc. 
There  shall  not  be  taxed  under  this  title  any  income  derived  from 
any  public  utility  or  from  the  exercise  of  any  essential  governmental 
function  accruing  to  any  State,  Territory,  or  the  District  of  Colum- 
bia, or  any  political  subdivision  of  a  State  or  Territory,  nor  any  in- 
come accruing  to  the  government  of  the  Philippine  Islands  or  Porto 
Rico,  or  of  any  political  subdivision  of  the  Philippine  Islands  or 
Porto  Rico :  Provided,  That  whenever  any  State,  Territory,  or  the 
District  of  Columbia,  or  any  political  subdivision  of  a  State  or  Ter- 
ritory, has,  prior  to  the  passage  of  this  title,  entered  in  good  faith 
into  a  contract  with  any  person  or  corporation,  the  object  and  pur- 
pose of  which  is  to  acquire,  construct,  operate,  or  maintain  a  public 
utility,  no  tax  shall  be  levied  under  the  provisions  of  this  title  upon 
the  income  derived  from  the  operation  of  such  public  utility,  so  far 
as  the  payment  thereof  will  impose  a  loss  or  burden  upon  such 
State,  Territory,  or  the  District  of  Columbia,  or  a  political  subdivi- 
sion of  a  State  or  Territory;  but  this  provision  is  not  intended  to 
confer  upon  such  person  or  corporation  any  financial  gain  or  exemp- 
tion or  to  relieve  such  person  or  corporation  from  the  payment  of 
a  tax  as  provided  for  in  this  title  upon  the  part  or  portion  of  the 
said  income  to  which  such  person  or  corporation  shall  be  entitled 
under  such  contract.    (39  Stat.  766,  767.) 

Notes  of  Deoisions 

See,  also,  notes  under  §§  6300-6309,  36  Sup.  Ct.  236,  240  U.  S.  1,  60  L.  Ed. 

ante.  493. 

Constltutienalltyw— Labor  and  agri-  Power  to  exclude  from  taxation  some 
culture  organizations,  mutual  savings  income  of  designated  persons  and  class- 
banks,  etc.,  can  be  excepted  from  op-  es  and  to  exempt  entirely  certain  enu- 
eration  of  income  tax  provisions  with-  merated  organizations  or  corporations 
out  rendering  the  tax  repugnant  to  was  not  forbidden  by  Const.  Amend.  16, 
the  federal  Constitution.  Stanton  v.  providing  for  taxes  on  incomes  from 
Baltic  Mining  Co.  (1916)  36  Sup.  Ct.  whatever  source  derived.  Brushaber  v. 
278,  240  U.  S.  108,  60  L.  Ed.  546;  Union  Pac.  R.  Co.  (1916)  36  Sup.  Ct 
Brushaber  v.  Union  Pac.  R.  Co.  (1916)  236,  240  U.  S.  1,  60  K  Ed.  493. 

(7350) 


Ch.  9a^  intbrnal  reybnub  §  63362 

DEDUCTIONS 

§  6336/.  (Act  Sept.  8, 1916,  c.  463,  §  12.)  [a]  Mode  of  ascertaining 
net  income  of  domestic  corporations. 

In  the  case  of  a  corporation,  joint-stock  company  or  association, 
or  insurance  company,  organized  in  the  United  States,  such  net  in- 
come shall  be  ascertained  by  deducting  from  the  gross  amount  of 
its  income  received  within  the  year  from  all  sources — 

First.  All  the  ordinary  and  necessary  expenses  paid  within  the 
year  in  the  maintenance  and  operation  of  its  business  and  proper- 
ties, including  rentals  or  other  payments  required  to  be  made  as  a 
condition  to  the  continued  use  or  possession  of  property  to  which 
the  corporation  has  not  taken  or  is  not  taking  title,  or  in  which  it 
has  no  equity. 

Second.  All  losses  actually  sustained  and  charged  off  within  the 
year  and  not  compensated  by  insurance  or  otherwise,  including  a 
reasonable  allowance  for  the  exhaustion,  wear  and  tear  of  property 
arising  out  of  its  use  or  employment  in  the  business  or  trade ;  (a) 
in  the  case  of  oil  and  gas  wells  a  reasonable  allowance  for  actual  re- 
duction in  flow  and  production  to  be  ascertained  not  by  the  flush 
flow,  but  by  the  settled  production  or  regular  flow ;  (b)  in  the  case 
of  mines  a  reasonable  allowance  for  depletion  thereof  not  to  exceed 
the  market  value  in  the  mine  of  the  product  thereof  which  has  been 
mined  and  sold  during  the  year  for  which  the  return  and  computa- 
tion are  made,  such  reasonable  allowance  to  be  made  in  the  case  of 
both  (a)  and  (b)  under  rules  and  regulations  to  be  prescribed  by  the 
Secretary  of  the  Treasury :  Provided,  That  when  the  allowance  au- 
thorized in  (a)  and  (b)  shall  equal  the  capital  originally  invested, 
or  in  case  of  purchase  made  prior  to  March  first,  nineteen  hundred 
and  thirteen,  the  fair  market  value  as  of  that  date,  no  further  allow- 
ance shall  be  made ;  and  (c)  in  the  case  of  insurance  companies,  the 
net  addition,  if  any,  required  by  law  to  be  made  within  the  year  to 
reserve  funds  and  the  sums  other  than  dividends  paid  within  the 
year  on  policy  and  annuity  contracts :  Provided,  That  no  deduction 
shall  be  allowed  for  any  amount  paid  out  for  new  buildings,  perma- 
nent improvements,  or  betterments  made  to  increase  the  value  of 
any  property  or  estate,  and  no  deduction  shall  be  made  for  any 
amount  of  expense  of  restoring  property  or  making  good  the  ex- 
liaustion  thereof  for  which  an  allowance  is  or  has  been  made :  Pro- 
vided further.  That  mutual  fire  and  mutual  employers'  liability  and 
mutual  workmen's  compensation  and  mutual  casualty  insurance 
companies  requiring  their  members  to  make  premium  deposits  to 
provide  for  losses  and  expenses  shall  not  return  as  income  any 
portion  of  the  premium  deposits  returned  to  their  policyholders, 
but  shall  return  as  taxable  income  all  income  received  by  them  from 
all  other  sources  plus  such  portions  of  the  premium  deposits  as  are 
retained  by  the  companies  for  purposes  other  than  the  payment  of 
losses  and  expenses  and  reinsurance  reserves:  Provided  further, 
That  mutual  marine  insurance  companies  shall  include  in  their 
return  of  gross  income  gross  premiums  collected  and  received  by 
them  less  amounts  paid  for  reinsurance,  but  shall  be  entitled  to  in- 
clude in  deductions  from  ^ross  income  amounts  repaid  to  policy- 
holders on  account  of  premiums  previously  paid  by  them  and  inter- 
est paid  upon  such  amounts  between  the  ascertainment  thereof  and 
the  payment  thereof,  and  life  insurance  companies  shall  not  include 
as  income  in  any  year  such  portion  of  any  actual  premium  received 
from  any  individual  policyholder  as  shall  have  been  paid  back  or 
credited  to  such  individual  policyholder,  or  treated  as  an  abatement 
of  premium  of  such  individual  policyholder,  within  such  year; 

Third.  The  amount  of  interest  paid  within  the  year  on  its  indebt- 
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edness  to  an  amount  of  such  indebtedness  not  in  excess  of  the  sum 
of  (a)  the  entire  amount  of  the  paid-up  capital  stock  outstanding 
at  the  close  of  the  year,  or,  if  no  capital  stock,  the  entire  amount  of 
capital  employed  in  the  business  at  the  close  of  the  year,  and  (b) 
one-half  of  its  interest-bearing  indebtedness  then  outstanding:  Pro- 
vided, That  for  the  purpose  of  this  title  preferred  capital  stock  shall 
not  be  considered  interest-bearing  indebtedness,  and  interest  or 
dividends  paid  upon  this  stock  shall  not  be  deductible  from  gross 
income :  Provided  further.  That  in  cases  wherein  shares  of  capital 
stock  are  issued  without  par  or  nominal  value,  the  amount  of  paid- 
up  capital  stock,  within  the  meaning  of  this  section,  as  represented 
by  such  shares,  will  be  the  amount  of  cash,  or  its  equivalent,  paid 
or  transferred  to  the  corporation  as  a  consideration  for  such  shares : 
Provided  further.  That  in  the  case  of  indebtedness  wholly  secured 
by  property  collateral,  tangible  or  intangible,  the  subject  of  sale  or 
hypothecation  in  the  ordinary  business  of  such  corporation,  joint- 
stock  company  or  association  as  a  dealer  only  in  the  property  con- 
stituting such  collateral,  or  in  loaning  the  funds  thereby  procured, 
the  total  interest  paid  by  such  corporation,  company,  or  association 
within  the  year  on  any  such  indebtedness  may  be  deducted  as  a 
part  of  its  expenses  of  doing  business,  but  interest  on  such  indebted- 
ness shall  only  be  deductible  on  an  amount  of  such  indebtedness 
not  in  excess  of  the  actual  value  of  such  property  collateral :  Pro- 
vided further.  That  in  the  case  of  bonds  or  other  indebtedness, 
which  have  been  issued  with  a  guaranty  that  the  interest  payable 
thereon  shall  be  free  from  taxation,  no  deduction  for  the  payment 
of  the  tax  herein  imposed,  or  any  other  tax  paid  pursuant  to  such 
guaranty,  shall  be  allowed ;  and  in  the  case  of  a  bank,  banking  as- 
sociation, loan  or  trust  company,  interest  paid  within  the  year  on 
deposits  or  on  moneys  received  for  investment  and  secured  by  inter- 
est-bearing certificates  of  indebtedness  issued  by  such  bank,  bank- 
ing association,  loan  or  trust  company ; 

Fourth.  Taxes  paid  within  the  year  imposed  by  the  authority  of 
the  United  States,  or  its  Territories,  or  possessions,  or  any  foreign 
country,  or  under  the  authority  of  any  State,  county,  school  district, 
or  municipality,  or  other  taxing  subdivision  of  any  State,  not  in- 
cluding those  assessed  against  local  benefits. 

[b]  Mode  of  estimating  net  income  of  foreign  corporations. 

In  the  case  of  a  corporation,  joint-stock  company  or  association, 
or  insurance  company,  organized,  authorized,  or  existing  under  the 
laws  of  any  foreign  country,  such  net  income  shall  be  ascertained 
by  deducting  from  the  gross  amount  of  its  income  received  within 
the  year  from  all  sources  within  the  United  States — 

First.  All  the  ordinary  and  necessary  expenses  actually  paid  with- 
in the  year  out  of  earnings  in  the  maintenance  and  operation  of  its 
business  and  property  within  the  United  States,  including  rentals 
or  other  payments  required  to  be  made  as  a  condition  to  the  con- 
tinued use  or  possession  of  property  to  which  the  corporation  has 
not  taken  or  is  not  taking  title,  or  in  which  it  has  no  equity. 

Second.  All  losses  actually  sustained  within  the  year  in  business 
or  trade  conducted  by  it  within  the  United  States  and  not  compen- 
sated by  insurance  or  otherwise,  including  a  reasonable  allowance 
for  the  exhaustion,  wear  and  tear  of  property  arising  out  of  its  use 
or  employment  in  the  business  or  trade ;  (a)  and  in  the  case  (a)  of 
oil  and  gas  wells  a  reasonable  allowance  for  actual  reduction  in  flow 
and  production  to  be  ascertained  not  by  the  flush  flow,  but  by  the 
settled  production  or  regular  flow ;  (b)  in  the  case  of  mines  a  rea- 
sonable allowance  for  depletion  thereof  not  to  exceed  the  market 
value  in  the  mine  of  the  product  thereof  which  has  been  mined  and 
sold  during  the  year  for  which  the  return  and  computation  arc 
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made,  such  reasonable  allowance  to  be  made  in  the  case  of  both 
(a)  and  (b)  under  rules  and  regulations  to  be  prescribed  by  the 
Secretary  of  the  Treasury :  Provided,  That  when  the  allowance  au- 
thorized in  (a)  and  (b)  shall  equal  the  capital  originally  invested, 
or  in  case  of  purchase  made  prior  to  March  first,  nineteen  hundred 
and  thirteen,  the  fair  market  value  as  of  that  date,  no  further  allow- 
ance shall  be  made ;  and  (c)  in  the  case  of  insurance  companies,  the 
net  addition,  if  any,  required  by  law  to  be  made  within  the  year  to 
reserve  funds  and  the  sums  other  than  dividends  paid  within  the 
year  on  policy  and  annuity  contracts :  Provided,  That  no  deduction 
shall  be  allowed  for  any  amount  paid  out  for  new  buildings,  perma- 
nent improvements,  or  betterments,  made  to  increase  the  value  of 
any  property  or  estate,  and  no  deduction  shall  be  made  for  any 
amount  of  expense  of  restoring  property  or  making  good  the  ex- 
haustion thereof  for  which  an  allowance  is  or  has  been  made :  Pro- 
vided, further,  That  mutual  fire  and  mutual  employers'  liability  and 
mutual  workmen's  compensation  and  mutual  casualty  insurance 
companies  requiring  their  members  to  make  premium  deposits  to 
provide  for  losses  and  expenses  shall  not  return  as  income  any  por- 
tion of  the  premium  deposits  returned  to  their  policyholders,  but 
shall  return  as  taxable  income  all  income  received  by  them  from 
all  other  sources  plus  such  portions  of  the  premium  deposits  as  are 
retained  by  the  companies  for  purposes  other  than  the  payment  of 
losses  and  expenses  and  reinsurance  reserves:  Provided  further, 
That  mutual  marine  insurance  companies  shall  include  in  their  re- 
turn of  gross  income  gross  premiums  collected  and  received  by 
them  less  amounts  paid  for  reinsurance,  but  shall  be  entitled  to  in- 
clude in  deductions  from  gross  income  amounts  repaid  to  policy- 
holders on  account  of  premiums  previously  paid  by  them,  and  inter- 
est paid  upon  such  amounts  between  the  ascertainment  thereof  and 
the  payment  thereof,  and  life  insurance  companies  shall  not  include 
as  income  in  any  year  such  portion  of  any  actual  premium  received 
from  any  individual  policyholder  as  shall  have  been  paid  back  or 
credited  to  such  individual  policyholder,  or  treated  as  an  abatement 
of  premium  of  such  individual  policyholder,  within  such  year ; 

Third.  The  amount  of  interest  paid  within  the  year  on  its  in- 
debtedness to  an  amount  of  such  indebtedness  not  in  excess  of  the 
proportion  of  the  sum  of  (a)  the  entire  amount  of  the  paid-up  capi- 
tal stock  outstanding  at  the  close  of  the  year,  or,  if  no  capital  stock, 
the  entire  amount  of  the  capital  employed  in  the  business  at  the 
close  of  the  year,  and  (b)  one-half  of  its  interest-bearing  indebted- 
ness then  outstanding,  which  the  gross  amount  of  its  income  for 
the  year  from  business  transacted  and  capital  invested  within  the 
United  States  bears  to  the  gross  amount  of  its  income  derived  from 
all  sources  within  and  without  the  United  States:  Provided,  That 
in  the  case  of  bonds  or  other  indebtedness  which  have  been  issued 
with  a  guaranty  that  the  interest  payable  thereon  shall  be  free  from 
taxation,  no  deduction  for  the  payment  of  the  tax  herein  imposed  or 
any  other  tax  paid  pursuant  to  such  guaranty  shall  be  allowed ;  and 
in  case  of  a  bank,  banking  association,  loan  or  trust  company,  or 
branch  thereof,  interest  paid  within  the  year  on  deposits  by  or  on 
moneys  received  for  investment  from  either  citizens  or  residents  of 
the  United  States  and  secured  by  interest-bearing  certificates  of  in- 
debtedness issued  by  such  bank,  banking  association,  loan  or  trust 
company,  or  branch  thereof; 

Fourth.  Taxes  paid  within  the  year  imposed  by  the  authority  of 
the  United  States,  or  its  Territories,  or  possessions,  or  under  the 
authority  of  any  State,  county,  school  district,  or  municipality,  or 
other  taxing  subdivision  of  any  State,  paid  within  the  United  States, 
not  including  those  assessed  against  local  benefits; 
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[c]  What  constitutes  payments  to  reserve  funds  of  assessment  in- 
surance companies. 

In  the  case  of  assessment  insurance  companies,  whether  do- 
mestic or  foreign,  the  actual  deposit  of  sums  with  State  or  Terri- 
torial officers,  pursuant  to  law,  as  additions  to  guarantee  or  reserve 
funds  shall  be  treated  as  being  payments  required  by  law  to  reserve 
funds.    (39  Stat.  767-770.) 

Notea  of  DeolBioiui 

See,  also,  notes  under  ||  630(^-6309,  a  direct  tax  on  the  property  because 

ante.  adequate  allowance  is  not  made  for  the 

n^j..^u Ts    ijj  J.    M  1  exhaustion  of  the  ore  body.    Id. 

Deductions^Llmitmg  "nount  of  in-  Limi^i^  ^^  amount^interest  to  be 
terest  which  may  be  deducted  from  deducted  from  gross  income  of  corpo- 
gross  mcorporate  income  m  fi^ng  tax-  ^^^^^^  ^^  ^  ^^^le  income  to  inter- 
able  income  to  interest  on  indebtedness  ^,^  ^„  ^^^t  not  exceeding  one-half  the 
by  Tariff  Act  is  not  wanting  in  due  ^^^^^  ^^^t  and  paid-up  capital  stock 
process  of  law  because  discnminatmg  -^  ^^^  ^^^ing  in  due  process  of  law 
between  different  classes  of  corpora-  ^^^^^^  discriminating  between  differ- 
tions    «md    individuals.      Brushaber    &  ^^^  ^^^^^  ^^  corporations  and  individ- 

^'54^U  l'l%)  K  Ed^tflf''-  ^'-      "«^1«'     Tyee   Realty   Co.   v.   Anderson 
All?  •      \h'\     ^.     A  a\  ^  (lOl^)  36  Sup.  Ct  281,  240  U.  S.  116, 

Allowing  individuals  to  deduct  from      Xq  j^  'j,^  ^^^ 

their  gross   income  dividends   paid   by 

corporations  whose  incomes  are  taxed,  Former   iaw.F— See    Gary   v.   Savings 

and  not  giving  such  right  of  deduction  Union  (1874)  89  U.  S.  (22  WaU.)  38,  22 

to  corporations,  does  not  render  the  tax  I'*   Ed.   779   (affirming   San   Francisco 

wanting  in  due  process  of  law.     Id.  Savings  &  Loan  Soc  v.   Gary   [C.   C. 

Taxation   of   mining  companies   can-  1873]  Fed.  Gas.  No.  12,317) ;   Grant  v. 

not  be  taken  out  of  Const  Amend.  16,  Hartford    &  N.  H.  R.  Go.  (1876)   93 

excluding  the  source  from  which  taxed  U.  S.  225,  23  L».  Ed.  878;    Sioux  Gity 

income  is   derived  because  inadequate  &  P*  R*   Co.  v.  U.   S.    (1884)   110  XJ. 

allowance  by  way  of  deduction  is  made  S.  205,  3  Sup.  Gt  565,  28  L.  Ed.  120; 

by  the  income  tax  law,  for  the  exhaus-  U.  S.  v.  LitUe  Miami,  G.  &  X.  R,  Go. 

tion  of  the  ore  body.    Stanton  v.  Baltic  (C.  G.  1880)  1  Fed.  700,  701  (reversed 

Mining  Co.  (1916)  36  Sup.  Gt  278,  240  [1883]  2  Sup.  Ct  627,  108  U.  S.  277, 

i:.  S.  103,  60  Lw  Ed.  546.  27  L.  Ed.  724);    Jackson  v.  Northern 

Independently  of  Const  Amend.  16.  Gent  Ry.  (G.  G.  1865)  Fed.  Gas.  No. 

income  tax  imposed  on  the  product  of  7,142. 
the  working  of  a  corporate  mine  is  not 

RETURNS 

§  6336m.  (Act  Sept.  8,  1916,  c.  463,  §  13.)  [a]  Tax  computed  up- 
on net  income  ai^  ascertained ;  corporations  may  designate  clos- 
ing day  of  fiscal  year. 
The  tax  shall  be  computed  upon  the  net  income,  as  thus  ascer- 
tained, received  within  each  preceding  calendar  year  ending  Decem- 
ber thirty-first:  Provided,  That  any  corporation,  joint-stock  com- 
pany or  association,  or  insurance  company,  subject  to  this  tax,  may 
designate  the  last  day  of  any  month  in  the  year  as  the  day  of  the 
closing  of  its  fiscal  year  and  shall  be  entitled  to  have  the  tax  pay- 
able by  it  computed  upon  the  basis  of  the  net  income  ascertained 
as  herein  provided  for  the  year  ending  on  the  day  so  designated  in 
the  year  preceding  the  date  of  assessment  instead  of  upon  the  basis 
of  the  net  income  for  the  calendar  year  preceding  the  date  of  assess- 
ment ;  and  it  shall  give  notice  of  the  day  it  has  thus  designated  as 
the  closing  of  its  fiscal  year  to  the  collector  of  the  district  in  which 
its  principal  business  office  is  located  at  any  time  not  less  than  thirty 
days  prior  to  the  first  day  of  March  of  the  year  in  which  its  return 
would  be  filed  if  made  upon  the  basis  of  the  calendar  year ; 

[b]  Corporations  shall  render  return  of  net  income  annually ;  form 
and  contents  of  return;   verification;   to  whom  return  made; 
transmission  to  Commissioner  of  Internal  Revenue. 
Every  corporation,  joint-stock  company  or  association,  or  insur- 
ance company,  subject  to  the  tax  herein  imposed,  shall,  on  or  before 
the  first  day  of  March,  nineteen  hundred  and  seventeen,  and  the  first 
day  of  March  in  each  year  thereafter,  or,  if  it  has  designated  a  fiscal 
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year  for  the  computation  of  its  tax,  then  within  sixty  days  after  the 
close  of  such  fiscal  year  ending  prior  to  December  thirty-first,  nine- 
teen hundred  and  sixteen,  and  the  close  of  each  such  fiscal  year 
thereafter,  render  a  true  and  accurate  return  of  its  annual  net  in- 
come in  the  manner  and  form  to  be  prescribed  by  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  and  containing  such  facts,  data,  and  information  as  are 
appropriate  and  in  the  opinion  of  the  commissioner  necessary  to  de- 
termine the  correctness  of  the  net  income  returned  and  to  carry  out 
the  provisions  of  this  title.  The  return  shall  be  sworn  to  by  the 
pr€sident,  vice  president,  or  other  principal  officer,  and  by  the  treas- 
urer or  assistant  treasurer.  The  return  shall  be  made  to  the  col- 
lector of  the  district  in  which  is  located  the  principal  office  of  the 
corporation,  company,  or  association,  where  are  kept  its  books  of 
account  and  other  data  from  which  the  return  is  prepared,  or  in  the 
case  of  a  foreign  corporation,  company,  or  association,  to  the  col- 
lector of  the  district  in  which  is  located  its  principal  place  of  busi- 
ness in  the  United  States,  or  if  it  have  no  principal  place  of  business, 
office,  or  agency  in  the  United  States,  then  to  the  collector  of  inter- 
nal revenue  at  Baltimore,  Maryland.  All  such  returns  shall  as  re- 
ceived be  transmitted  forthwith  by  the  collector  to  the  Commis- 
sioner of  Internal  Revenue ; 

[c]  Returns  by  receivers,  trustees  in  bankruptcy,  or  assignees  of 
corporations. 

In  cases  wherein  receivers,  trustees  in  bankruptcy,  or  assignees 
are  operating  the  property  or  business  of  corporations,  joint-stock 
companies  or  associations,  or  ihsurance  companies,  subject  to  tax  im- 
posed by  this  title,  such  receivers,  trustees,  or  assignees  shall  make 
returns  of  net  income  as  and  for  such  corporations,  joint-stock  com- 
panies or  associations,  and  insurance  companies,  in  the  same  man- 
ner and  form  as  such  organizations  are  hereinbefore  required  to 
make  returns,  and  any  income  tax  due  on  the  basis  of  such  returns 
made  by  receivers,  trustees,  or  assignees  shall  be  assessed  and  col- 
lected in  the  same  manner  as  if  assessed  directly  against  the  organi- 
zations of  whose  businesses  or  properties  they  have  custody  and 
control ; 

[d]  Corporations  permitted  to  make  return  on  basis  on  which  their 
accounts  are  kept. 

A  corporation,  joint-stock  company  or  association,  or  insurance 
company,  keeping  accounts  upon  any  basis  other  than  that  of  actual 
receipts  and  disbursements,  unless  such  other  basis  does  not  clearly 
reflect  its  income,  may,  subject  to  regulations  made  by  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  make  its  return  upon  the  basis  upon  which  its  ac- 
counts are  kept,  in  which  case  the  tax  shall  be  computed  upon  its 
income  as  so  returned ; 

[e]  Provisions  as  to  deduction  of  tax  from  income  of  nonresident 
alien  individuals  applicable  to  income  of  nonresident  alien  firms, 
corporations,  etc.,  derived  from  interest  on  bonds,  etc.,  of  do- 
mestic and  resident  corporations. 

All  the  provisions  of  this  title  relating  to  the  tax  authorized  and 
required  to  be  deducted  and  withheld  and  paid  to  the  officer  of  the 
United  States  Government  authorized  to  receive  the  same  from  the 
income  of  nonresident  alien  individuals  from  sources  within  the 
United  States  shall  be  made  applicable  to  incomes  derived  from 
interest  upon  bonds  and  mortgages  or  deeds  of  trust  or  similar  obli- 
gations of  domestic  or  other  resident  corporations,  joint-stock  com- 
panies or  associations,  and  insurance  companies  by  nonresident  alien 
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firms,  copartnerships,  companies,  corporations,  joint-stock  compa- 
nies or  associations,  and  insurance  companies  not  engaged  in  busi- 
ness or  trade  within  the  United  States  and  not  having  any  office  or 
place  of  business  therein ; 

[f ]  Provisions  as  to  deduction  of  tax  from  income  of  nonresident 
alien  individuals  made  applicable  to  income  of  nonresident  alien 
companies,  derived  from  dividends  of  domestic  or  resident  cor- 
porations, etc. 
Likewise,  all  the  provisions  of  this  title  relating  to  the  tax  au- 
thorized and  required  to  be  deducted  and  withheld  and  paid  to  the 
officer  of  the  United  States  Government  authorized  to  receive  the 
same  from  the  income  of  nonresident  alien  individuals  from  sources 
within  the  United  States  shall  be  made  applicable  to  income  derived 
from  dividends  upon  the  capital  stock  or  from  the  net  earnings  of 
domestic  or  other  resident  corporations,  joint-stock  companies  or 
associations,  and  insurance  companies  by  nonresident  alien  com- 
panies, corporations,  joint-stock  companies  or  associations,  and  in- 
surance companies  not  engaged  in  business  or  trade  within  the 
United  States  and  not  having  any  office  or  place  of  business  therein^ 
(39  Stat.  770-772.) 

Notes  of  Deelsioiui 

See,  also,  notes  under  {§  6300-6309,      (1916)  36  Sup.  Ct  281,  240  U.  S.  115, 
ante.  60  L.  Ed.  554. 

Constitutionality.— The  retroactive  ef-  Returns     under     former     laww— See 

feet  of  the  income  tax  provisions  of  the  Stockdale  v.   Atlantic  Ins.  Co.   (1873) 

Tariff  Act,  fixing  preceding  March  1st  20  WaU.  323,  325,  22  L.  Ed.  348;  U.  S. 

as  the  time  from  which  the  income  for  ▼•  Military  Const.  Co.  (D.  C.  1913)  204 

ten  months  is  to  be  computed,  does  not  F*d.  153. 

render  it  repugnant  to  due  process  of  Penalty  for  failure  to  pay  tax  under 

law  clause  of  Const.  Amend.   15,  nor  former  laWw^See  Erskine  v.  Milwaukee 

inconsistent      with      Amendment      16.  &  St  P.  Ry.  Co.  (1876)  94  U.  S.  619, 

Brushaber  v.  Union  Pac.  R.  Co.  (1916)  24  L.  Ed.  133;   Elliott  v.  East  Pennsyl- 

36  Sup.  Ct  236,  240  U.  S.  1,  60  L.  Ed.  vania  R.  Co.  (1878)  99  U.  S.  573,  25 

493;     Tyee    Realty    Co.    v.    Anderson  L.  Ed.  292. 

ASSESSMENT  AND  ADMINISTRATION 

§  6336n.  (Act  Sept  8,  1916,  c.  463,  §  14.)  [a]  Notice  of  assess- 
ment and  time  for  payment ;  immediate  payment  in  case  of  re- 
fusal to  make  return  or  making  of  false  return;  penalty  for 
nonpayment;  refundment. 
All  assessments  shall  be  made  and  the  several  corporations,  joint- 
stock  companies  or  associations,  and  insurance  companies  shall  be 
notified  of  the  amount  for  which  they  are  respectively  liable  on  or 
before  the  first  day  of  June  of  each  successive  year,  and  said  assess- 
ment shall  be  paid  on  or  before  the  fifteenth  day  of  June :  Provided, 
That  every  corporation,  joint-stock  company  or  association,  and 
insurance  company,  computing  taxes  upon  the  income  of  the  fiscal 
year  which  it  may  designate  in  the  manner  hereinbefore  provided, 
shall  pay  the  taxes  due  under  its  assessment  within  one  hundred 
and  five  days  after  the  date  upon  which  it  is  required  to  file  its  list 
or  return  of  income  for  assessment;  e^^cept  in  cases  of  refusal  or 
neglect  to  make  such  return,  and  in  cases  of  erroneous,  false,  or 
fraudulent  returns,  in  which  cases  the  Commissioner  of  Internal 
Revenue  shall,  upon  the  discovery  thereof,  at  any  time  within  three 
years  after  said  return  is  due,  make  a  return  upon  information  ob- 
tained as  provided  for  in  this  title  or  by  existing  law ;  and  the  as- 
sessment made  by  the  Commissioner  of  Internal  Revenue  thereon 
shall  be  paid  by  such  corporation,  joint-stock  company  or  associa- 
tion, or  insurance  company  immediately  upon  notification  of  the 
amount  of  such  assessment ;  and  to  any  sum  or  sums  due  and  un- 
paid after  the  fifteenth  day  of  June  in  any  year,  or  after  one  hundred 
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and  five  days  from  the  date  on  which  the  return  of  income  is  re- 
quired to  be  made  by  the  taxpayer,  and  after  ten  days'  notice  and 
demand  thereof  by  the  collector,  there  shall  be  added  the  sum  of  five 
per  centum  on  the  amount  of  tax  unpaid  and  interest  at  the  rate  of 
one  per  centum  per  month  upon  said  tax  from  the  time  the  same 
becomes  due :  Provided,  That  upon  the  examination  of  any  return 
of  income  made  pursuant  to  this  title,  the  Act  of  August  fifth,  nine- 
teen hundred  and  nine,  entitled,  "An  Act  to  provide  revenue,  equal- 
ize duties  and  encourage  the  industries  of  the  United  States,  and 
for  other  purposes",  and  the  Act  of  October  third,  nineteen  hundred 
and  thirteen,  entitled,  "An  Act  to  reduce  tariff  duties  and  to  pro- 
vide revenue  for  the  Government,  and  for  other  purposes",  if  it  shall 
appear  that  amounts  of  tax  have  been  paid  in  excess  of  those  prop- 
erly due,  the  taxpayer  shall  be  permitted  to  present  a  claim  for  re- 
fund thereof  notwithstanding  the  provisions  of  section  thirty-two 
hundred  and  twenty-eight  of  the  Revised  Statutes ; 

Act  Aug.  5,  1909,  c.  6,  §  38,  referred  to,  is  superseded  by  this  act,  while 

Act  Oct.  3,  1913,  c.  16,  §  II,  is  expressly  repealed  by  section  24  of  this  act, 

set  forth  post,  S  6336w. 

[b]  Filing  returns  in  office  of  commissioner  of  internal  revenue; 
inspection;  rules  as  to  inspection;  access  to  returns  by  state 
officer. 

When  the  assessment  shall  be  made,  as  provided  in  this  title,  the 
returns,  together  with  any  corrections  thereof  which  may  have 
been  made  by  the  commissioner,  shall  be  filed  in  the  office  of  the 
Commissioner  of  Internal  Revenue  and  shall  constitute  public  rec- 
ords and  be  open  to  inspection  as  such :  Provided,  That  any  and 
all  such  returns  shall  be  open  to  inspection  only  upon  the  order  of 
the  President,  under  rules  and  regulations  to  be  prescribed  by  the 
Secretary  of  the  Treasury  and  approved  by  the  President:  Provided 
further.  That  the  proper  officers  of  any  State  imposing  a  general  in- 
come tax  may,  upon  the  request  of  the  governor  thereof,  have 
access  to  said  returns  or  to  an  abstract  thereof,  showing  the  name 
and  income  of  each  such  corporation,  joint-stock  company  or  asso- 
ciation, or  insurance  company,  at  such  times  and  in  such  manner  as 
the  Secretary  of  the  Treasury  may  prescribe ; 

[c]  Penalty  for  failing  to  make  return  or  for  rendering  false  return ; 
extension  of  time. 

If  any  of  the  corporations,  joint-stock  companies  or  associations, 
or  insurance  companies  aforesaid  shall  refuse  or  neglect  to  make  a 
return  at  the  time  or  times  hereinbefoY-e  specified  in  each  year,  or 
shall  render  a  false  or  fraudulent  return,  such  corporation,  joint- 
stock  company  or  association,  or  insurance  company  shall  be  liable 
to  a  penalty  of  not  exceeding  $10,000:  Provided,  That  the  Com- 
missioner of  Internal  Revenue  shall  have  authority,  in  the  case  of 
either  corporations  or  individuals,  to  grant  a  reasonable  extension 
of  time  in  meritorious  cases,  as  he  may  deem  proper.  (39  Stat.  772.) 
Section  14(d)  amends  R.  S.  §  3225,  and  is  set  forth  ante,  §  5948. 

Notes  of  Deoisions 

See,  also,  notes  under  |§  6300-6309,  §  120,  as  amended  by  Act  July  14,  1870 
ante.  (16  Stat.  160,  §  15),  to  recover  pen- 
Penalty  for  failure  to  make  return  or  nlties  for  failure  to  make  return  of  in- 
pay  tax  under  former  law^— National  terest  and  pay  the  tax  on  a  bond  of 
banks  are  liable  to  a  penalty  for  failing  defendant,  it  was  held  '  that  only  one 
to  make  return  of  dividends  declared,  penalty  was  recoverable  for  all  failures 
etc.,  during  the  period  between  July  1  to  make  the  required  returns  prior  to 
and  December  30,  1870.  Act  July  14,  commencement  of  the  action  to  recover 
1870.  U.  S.  V.  State  Nat.  Bank  (C.  C.  penalties  for  such  failure.  U.  S.  v. 
1874)  Fed.  Cas.  No.  16,381.  Brooklyn  City  &  N.  R.  R.  (C.  C,  1882) 

Where  action  was  brought  against  a  14  Fed.  284. 

corporation  under  Act  June  30,  1864,  The  same  rule  applies  to  penalties  for 
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failure  to  pay  the  tax  on  earnings  and  &  Indemnity   Co.   (D.   C.   1875)    Fed. 

profits.    Id.  Cas.  No.  15,872;   Same  v.  Erie  Ry.  Co. 

Where  an  action  was  brought  against  (D.  Xi,  1877)  Fed.  Cas.  No.  15,056. 
a  corporation  under  Bection  120  of  Act  Restraining  assessment  and  eolieetion. 
?!J  ii^  }^i^t  ''^''f'L^^^''^  ^"^^  -A  biU  in  equity  will  not  lie  to  enjoin 
14,  1870  (16  Stat  260,  §  15).  to  recov-  ^^e  assessment  and  collection  by  the 
er  penalties  for  failure  to  make  return  cJommissioner  of  Internal  Revenue  of 
of  interest  and  pay  the  tax  on  a  bond  ^  g^^^  imposed  upon  the  plaintirs 
of  the  defendant,  held,  that  only  one  income  under  section  2,  Act  Oct  3, 
penalty  is  recoverable  for  all  failures  1913^  ,^g  the  plaintiffs  have  an  adequate 
to  make  the  required  returns  prior  to  remedy  at  law  under  R.  S.  ^  3220, 
the  commencement  of  the  action  to  3226  and  3227,  sections  5944,  5949  and 
recover  penalties  for  such  failure.  Id-  5950,  ante,  and  as  R.  S.  S  3224,  sec- 
Only  one  penalty  is  recoverable  for  tion  5947,  ante,  expressly  provides  that 
all  fulures  to  make  returns  for  taxa-  no  suit  for  the  purpose  of  restraining 
tion  under  Acts  June  30,  1864,  and  July  the  assessment  or  collection  of  any  tax 
13,  1866,  prior  to  the  commencement  shall  be  maintained  in  any  court.  Dodge 
of  a  suit    XJ.  S.  v.  New  York  Guaranty  v.  Osborn  (1915)  43  App.  D.  C.  144. 

PART   III.— GENERAL  ADMINISTRATIVE   PROVISIONS 

§  63360.  (Act  Sept  8,  1916,  c.  463,  §  15.)     Definition  of  terms. 

The  word  "State"  or  "United  States"  when  used  in  this  title  shall 
be  construed  to  include  any  Territory,  the  District  of  Columbia, 
Porto  Rico,  and  the  Philippine  Islands,  when  such  construction  is 
necessary  to  carry  out  its  provisions.    (39  Stat.  773.) 

Section  16  amends  SS  3167,  3172,  3173,  and  3176,  of  the  Revised  Statutes 
of  the  United  States.  The  text  of  this  amendment  will  be  found  under  the  ap- 
propriate sections  in  this  compUation  devoted  to  the  sections  of  the  Revised 
Statutes  amended.    See  ante,  if  5887,  5895,  5896,  5899. 

§  6336p.  (Act  Sept.  8,  1916,  c.  463,  §  17.)  Receipt  for  taxes  paid; 
separate  receipts  to  debtor  making  payments  affecting  sepa- 
rate creditors;  receipts  as  evidence;  surrender  of  receipts  to 
creditor. 

It  shall  be  the  duty  of  every  collector  of  internal  revenue,  to 
whom  any  payment  of  any  taxes  is  made  under  the  provisions  of 
this  title,  to  give  to  the  person  making  such  payment  a  full  written 
or  printed  receipt,  expressing  the  amount  paid  and  the  particular 
account  for  which  such  payment  was  made;  and  whenever  such 
payment  is  made  such  collector  shall,  if  required,  give  a  separate 
receipt  for  each  tax  paid  by  any  debtor,  on  account  of  payments 
made  to  or  to  be  made  by  him  to  separate  creditors  in  such  form 
that  such  debtor  can  conveniently  produce  the  same  separately  to 
his  several  creditors  in  satisfaction  of  their  respective  demands  to 
the  amounts  specified  in  such  receipts;  and  such  receipts  shall  be 
sufficient  evidence  in  favor  of  such  debtor  to  justify  him  in  with- 
holding the  amount  therein  expressed  from  his  next  payment  to  his 
creditor;  but  such  creditor  may,  upon  giving  to  his  debtor  a  full 
written  receipt,  acknowledging  the  payment  to  him  of  whatever 
sum  may  be  actually  paid,  and  accepting  the  amount  of  tax  paid  as 
aforesaid  (specifying  the  same)  as  a  further  satisfaction  of  the  debt 
to  that  amount,  require  the  surrender  to  him  of  such  collector's  re- 
ceipt.   (39  Stat.  775.) 

§  6336q.  (Act  Sept.  8,  1916,  c.  463,  §  18.)     Penalty  for  failure  of 
individual  to  make  return  or  pay  taxes;  penalty  for  false  re- 
turn by  individual  or  corporate  officer;   taxation  at  source  not 
to  be  made  where  tax  paid  by  taxpayer;  penalty  in  such  case. 
If  any  individual  liable  to  make  the  return  or  pay  the  tax  afore- 
said shall  refuse  or  neglect  to  make  such  return  at  the  time  or  times 
hereinbefore  specified  in  each  year,  he  shall  be  liable  to  a  penalty  of 
not  less  than  $20  nor  more  than  $1,000.    Any  individual  or  any  offi- 
cer of  any  corporation,  joint-stock  company  or  association,  or  insur- 
ance company  required  by  law  to  make,  render,  sign,  or  verify  any 
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return  who  makes  any  false  or  fraudulent  return  or  statement  with 
intent  to  defeat  or  evade  the  assessment  required  by  this  title  to  be 
made  shall  be  guilty  of  a  misdemeanor,  and  shall  be  fined  not  ex- 
ceeding $2,000  or  be  imprisoned  not  exceeding  one  year,  or  both,  in 
the  discretion  of  the  court,  with  the  costs  of  prosecution :  Provided, 
That  where  any  tax  heretofore  due  and  payable  has  been  duly  paid 
by  the  taxpayer,  it  shall  not  be  re-collected  from  any  person  or  cor- 
poration required  to  retain  it  at  its  source,  nor  shall  any  penalty  be 
imposed  or  collected  in  such  cases  from  the  taxpayer,  or  such  per- 
son or  corporation  whose  duty  it  was  to  retain  it,  for  failure  to  re- 
turn or  pay  the  same,  unless  such  failure  was  fraudulent  and  for 
the  purpose  of  evading  payment.    (39  Stat.  775.) 

§  6336r.  (Act  Sept  8,  1916,  c.  463,  §  19.)  Verification  of  returns? 
notice  to  show  cause  why  amount  of  return  should  not  be  in- 
creased; statement  of  proof;  appeal. 

The  collector  or  deputy  collector  shall  require  every  return  to  be 
verified  by  the  oath  of  the  party  rendering  it.  If  the  collector  or 
deputy  collector  have  reason  to  believe  that  the  amount  of  any  in- 
come returned  is  understated,  he  shall  give  due  notice  to  the  person 
making  the  return  to  show  cause  why  the  amount  of  the  return 
should  not  be  increased,  and  upon  proof  of  the  amount  understated 
may  increase  the  same  accordingly.  Such  person  may  furnish 
sworn  testimony  to  prove  any  relevant  facts,  and,  if  dissatisfied 
with  the  decision  of  the  collector,  may  appeal  to  the  Commissioner 
of  Internal  Revenue  for  his  decision  under  such  rules  of  procedure 
as  may  be  prescribed  by  regulation.    (39  Stat.  776.) 

§  6336s.  (Act  Sept.  8,  1916,  c.  463,  §  20.)  Jurisdiction  of  district 
court  to  compel  attendance  of  witnesses  and  production  of 
books. 

Jurisdiction  is  hereby  conferred  upon  the  district  courts  of  the 
United  States  for  the  district  within  which  any  person  summoned 
under  this  title  to  appear  to  testify  or  to  produce  books  shall  reside, 
to  compel  such  attendance,  production  of  books,  and  testimony  by 
appropriate  process.    (39  Stat.  776.) 

§  6336t.  (Act  Sept.  8,  1916,  c.  463,  §  21.)  Statistics  relating  to  op- 
eration of  income  tax  law. 

The  preparation  and  publication  of  statistics  reasonably  available 
with  respect  to  the  operation  of  the  income  tax  law  and  containing 
classifications  of  taxpayers  and  of  income,  the  amounts  allowed  as 
deductions  and  exemptions,  and  any  other  facts  deemed  pertinent 
and  valuable,  shall  be  made  annually  by  the  Commissioner  of  In- 
ternal Revenue  with  the  approval  of  the  Secretary  of  the  Treasury. 
(39  Stat.  776.) 

§  6336u.  (Act  Sept.  8,  1916,  c.  463,  §  22.)  Consistent  provisions  of 
internal  revenue  law  applicable. 
All  administrative,  special,  and  general  provisions  of  law,  in- 
cluding the  laws  in  relation  to  the  assessment,  remission,  collection, 
and  refund  of  internal-revenue  taxes  not  heretofore  specifically  re- 
pealed and  not  inconsistent  with  the  provisions  of  this  title,  are 
hereby  extended  and  made  applicable  to  all  the  provisions  of  this 
title  and  to  the  tax  herein  imposed.    (39  Stat.  776.) 

§  6336v.  (Act  Sept.  8,  1916,  c.  463,  §  23.)  Extension  to  Porto  Rico 
and  Philippine  Islands. 
The  provisions  of  this  title  shall  extend  to  Porto  Rico  and  the 
Philippine  Islands:  Provided,  That  the  administration  of  the  law 
and  the  collection  of  the  taxes  imposed  in  Porto  Rico  and  the  Phil- 
ippine Islands  shall  be  by  the  appropriate  internal-revenue  officers 
of  those  governments,  and  all  revenues  collected  in  Porto  Rico  and 
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machinery,  account  being  taken  of  the  exceptional  depreciation 
of  special  plants.    (39  Stat.  781.) 

§  6336V4d.  (Act  Sept.  8,  1916,  c.  463,  §  303.)  Computation  of  net 
profits  as  affected  by  sale  of  articles  for  less  than  fair  market 
price. 

If  any  person  manufactures  any  article  specified  in  section  three 
hundred*  and  one  and,  during  any  taxable  year  or  part  thereof, 
whether  under  any  agreement,  arrangement,  or  understanding,  or 
otherwise,  sells  or  disposes  of  any  such  article  at  less  than  the 
fair  market  price  obtainable  therefor,  either  (a)  in  such  manner 
as  directly  or  indirectly  to  benefit  such  person  or  any  person  di- 
rectly or  indirectly  interested  in  the  business  of  such  person,  or 
(b)  with  intent  to  cause  such  benefit,  the  gross  amount  received 
or  accrued  for  such  year  or  part  thereof  from  the  sale  or  disposi- 
tion of  such  article  shall  be  taken  to  be  the  amount  which  would 
have  been  received  or  accrued  from  the  sale  or  disposition  of  such 
article  if  sold  at  the  fair  market  price.    (39  Stat.  781.) 

§  6336i4e.  (Act  Sept.  8,  1916,  c.  463,  §  304.)  Returns  by  manufac- 
turers. 
On  or  before  the  first  day  of  March,  nineteen  hundred  and  sev- 
enteen, and  the  first  day  of  March  in  each  year  thereafter,  a  true 
and  accurate  return  under  oath  shall  be  made  by  each  person  man- 
ufacturing articles  specified  in  section  three  hundred  and  one  to 
the  collector  of  internal  revenue  for  the  district  in  which  such  per- 
son has  his  principal  office  or  place  of  business,  in  such  form  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  prescribe,  setting  forth  specifically 
the  gross  amount  of  income  received  or  accrued  from  the  sale  or 
disposition  of  the  articles  specified  in  section  three  hundred  and 
one,  and  from  the  total  thereof  deducting  the  aggregate  items  of 
allowance  authorized  in  section  three  hundred  and  two,  and  such 
other  particulars  as  to  the  gross  receipts  and  items  of  allowance  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  require.    (39  Stat.  781.) 

§  6336l^f.  (Act  Sept.  8,  1916,  c.  463,  §  305.)  Transmission  of  re- 
turns to  Conunissioner  of  Internal  Revenue;  assessment  of 
taxes. 

All  such  returns  shall  be  transmitted  forthwith  by  the  collector 
to  the  Commissioner  of  Internal  Revenue,  who  shall,  as  soon  as 
practicable,  assess  the  tax  found  due  and  notify  the  person  mak- 
ing such  return  of  the  amount  of  tax  for  which  such  person  is 
liable,  and  such  person  shall  pay  the  tax  to  the  collector  on  or 
before  thirty  days  from  the  date  of  such  notice.    (39  Stat.  782.) 

§  6336i4g.  (Act  Sept.  8,  1916,  c.  463,  §  306.)  Investigation  of 
truth  of  returns ;  notice  and  hearing ;  burden  of  proof. 
If  the  Secretary  of  the  Treasury  or  the  Commissioner  of  Internal 
Revenue  shall  have  reason  to  be  dissatisfied  with  the  return  as 
made,  or  if  no  return  is  made,  the  commissioner  is  authorized  to 
make  an  investigation  and  to  determine  the  amount  of  net  profits 
and  may  assess  the  proper  tax  accordingly.  He  shall  notify  the 
person  making,  or  who  should  have  made,  such  return  and  shall 
proceed  to  collect  the  tax  in  the  same  manner  as  provided  in  this 
title,  unless  the  person  so  notified  shall  file  a  written  request  for 
a  hearing  with  the  commissioner  within  thirty  days  after  the  date 
of  such  notice ;  and  on  such  hearing  the  burden  of  establishing  to 
the  satisfaction  of  the  commissioner  that  the  gross  amount  re- 
ceived or  accrued  or  the  amount  of  net  profits,  as  determined  by 
the  commissioner,  is  incorrect,  shall  devolve  upon  such  person. 
(39  Stat.  782.) 
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§  6336V4h.  (Act  Sept.  8,  1916,  c.  463,  §  307.)  Assessment  of  tax 
on  agents  or  persons  in  charge  of  business^ 
The  tax  may  be  assessed  on  any  person  for  the  time  being  own- 
ing or  carrying  on  the  business,  or  on  any  person  acting  as  agent 
for  that  person  in  carrying  on  the  business,  or  where  a  business 
has  ceased,  on  the  person  who  owned  or  carried  on  the  business, 
or  acted  as  agent  in  carrying  on  the  business  immediately  before 
the  time  at  which  the  business  ceased.    (39  Stat.  782.) 

§  633614L  (Act  Sept.  8,  1916,  c.  463,  §  308.)  Examination  of 
books,  etc. 
For  the  purpose  of  carrying  out  the  provisions  of  this  title  the 
Commissioner  of  Internal  Revenue  is  authorized,  personally  or  by 
his  agent,  to  examine  the  books,  accounts,  and  records  of  any  per- 
son subject  to  this  tax.    (39  Stat;  782.) 

§  6336^4 j.  (Act  Sept.  8,  1916,  c.  463,  §  309.)  Information  obtain- 
ed not  to  be  communicated  to  others. 
No  person  employed  by  the  United  States  shall  communicate, 
or  allow  to  be  communicated  to  any  person  not  legally  entitled 
thereto,  any  information  obtained  under  the  provisions  of  this  title, 
or  allow  any  such  person  to  inspect  or  have  access  to  any  return 
furnished  under  the  provisions  of  this  title.    (39  Stat.  782.) 

§  633614k.  (Act  Sept.  8,  1916,  c.  463,  §  310.)  Penalty  for  viola- 
tion of  act. 
Whoever  violates  any  of  the  provisions  of  this  title  or  the  reg- 
ulations made  thereunder,  or  who  knowingly  makes  false  state- 
ments in  any  return,  or  refuses  to  give  such  information  as  may 
be  called  for,  is  guilty  of  a  misdemeanor,  and  upon  conviction  shall, 
in  addition  to  paying  any  tax  to  which  he  is  liable,  be  fined  not 
more  than  $10,000,  or  imprisoned  not  exceeding  one  year,  or  both, 
in  the  discretion  of  the  court.    (39  Stat.  782.) 

§  633614/-  (Act  Sept.  8,  1916,  c.  463,  §  311.)  Other  laws  made  ap- 
plicable. 
All  administrative,  special,  and  general  provisions  of  law,  relating 
to  the  assessment  and  collection  of  taxes  not  specifically  repealed, 
are  hereby  made  to  apply  to  this  title  so  far  as  applicable  and 
not  inconsistent  with  its  provisions.    (39  Stat.  782.) 

§  633614m.  (Act  Sept.  8,  1916,  c.  463,  §  312.)     Commissioner  of 
Internal  Revenue  empowered  to  make  regulations. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  shall  make  all  necessary  regulations 
for  carrying  out  the  provisions  of  this  title,  and  may  require  any 
person  subject  to  such  provisions  to  furnish  him  with  further  in- 
formation whenever  in  his  judgment  the  same  is  necessary  to  col- 
lect the  tax  provided  for  herein.    (39  Stat.  782.) 


CHAPTER  TEN 
Legacies  and  Successions 

(R.  S.  §§  3438-3440.    Obsolete.) 

These  three  sections  of  the  Revised  Statutes  provided  for  the  payment,  as- 
sessment, and  collection  of  taxes  on  legacies  and  successions  which  were  then 
subject  to  tax  under  provisions  of  acts  in  force  prior  to  Oct.  1,  1870;  said 
taxes,  on  and  after  that  date,  having  been  repealed  by  Act  July  14,  1870,  c. 
255,  $  3,  16  Stat.  256.  They  are  omitted  as  temporary  merely  in  their  nature, 
and  as  having  become  obsolete  by  lapse  of  time  since  the  repeal  of  said  taxes. 

The  tax  on  legacies  and  distributive  shares  of  personalty  imposed  by  the 
War  Revenue  Act  of  June  13,  1898»  c  448,  §9  29,  30,  30  Stat  464,  465,  and 
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the  act  amendatory  thereof,  Act  March  2,  1901,  c  806,  1 11,  81  Stat.  948,  was 
abrogated  by  the  repeal  of  section  29  of  said  Act  June  13,  1898.  c.  448,  by 
Act  April  12,  1902,  c.  600,  §  7,  32  Stat  97.  This  tax  was  again  imposed  by 
Act  Sept.  8,  1916,  c.  463,  ||  200-212,  set  forth  post,  H  6336%a-6336V^m, 
under  the  designation  "Estate  Tax.'* 

Notes  of  Deoisions 

See  notes  following  §'6336Hm,  post 


CHAPTER  TEN  A 
Estate  Tax 

This  chapter,  inserted  here  as  additional  to  the  chapters  of  this  Title  in 
the  Revised  Statutes,  includes  the  estate  tax  provisions  of  Act  Sept  8,  1916» 

c.  463,  39  Stat.    It  appears  in  said  act  under  the  heading  "Title  II.— Estate 
Tiix." 

Sec.  Sec 

6336%a.  Definition  of  terms.  ment;    refundment;     exces- 

6336^b.  Taxing  percentages  based  on  sive  payment;    duplicate  re* 

value  of  net  estate.  ceipts. 

63d6^c  Value    of   gross    estate,   how  6336^1.  Proceedings    to    compel   pay- 
determined,  ment  of  tax;    sale  of  prop- 

6336^d.  Net  value  of  estate,  how  de-  erty  of  decedent;  reimburse- 

termined.  ment  out  of  other  property 

6336%e.  Time  when  tax  becomes  due;  of  person  paying  tax. 

discount  where   tax  is  paid  6336%J.  Tax  as  lien  on  estate;    per- 

before  it  is  due;  penalty  for  sonal  liability  of  transferee 

failure   to  pay  within  time  or     trustee     of     decedent; 

required.  rights  of  bona  fide  purchas* 

6336^1  Notice  to  collector  of  appoint-  ers  of  property. 

ment  of  executor;    returns  6336%k.  Penalty  for  false  statement  in 

by  executor;   form  and  con-  notice    or    return;     penalty 

tents   of   return;    mode    of  for  failure  to  make  disdo- 

assessment  sure  of  information. 

6386%g.  Collector  to   make  return  in  6336^L  Other  laws  made  applicable, 

certain  cases.  6336^m.  Commissioner      of      Internal 

6336 V&h.  Payment  of  tax  by  executor;  Revenue  empowered  to  make 

what  deemed  sufficient  pay-  regulations. 

§  6336V2a.  (Act  Sept.  8,  1916,  c.  463,  §  200.)     Definition  of  terms. 

When  used  in  this  title — 

The  term  "person"  includes  partnerships,  corporations,  and  asso- 
ciations ; 

The  term  "United  States"  means  only  the  States,  the  Territories 
of  Alaska  and  Hawaii,  and  the  District  of  Columbia ; 

The  term  "executor"  means  the  executor  or  administrator  of  the 
decedent,  or,  if  there  is  no  executor  or  administrator,  any  person 
who  takes  possession  of  any  property  of  the  decedent ;  and 

The  term  "collector"  means  the  collector  of  internal  revenue  of 
the  district  in  which  was  the  domicile  of  the  decedent  at  the  time 
of  his  death,  or,  if  there  was  no  such  domicile  in  the  United  States, 
then  the  collector  of  the  district  in  which  is  situated  the  part  of  the 
gross  estate  of  the  decedent  in  the  United  States,  or,  if  such  part  of 
the  gross  estate  is  situated  in  more  than  one  district,  then  the  col- 
lector of  internal  revenue  at  Baltimore,  Maryland.     (39  Stat.  777^ 

§  6336V2b.  (Act  Sept.  8,  1916,  c.  463,  §  201.)     Taxing  percentages 
based  on  value  of  net  estate. 

A  tax  (hereinafter  in  this  title  referred  to  as  the  tax),  equal  to 
the  following  percentages  of  the  value  of  the  net  estate  to  be  deter- 
mined as  provided  in  section  two  hundred  and  three,  is  hereby 
imposed  upon  the  transfer  of  the  net  estate  of  every  decedent 
dying  after  the  passage  of  this  Act,  whether  a  resident  or  non- 
resident of  the  United  States; 
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One  per  centum  of  the  amount  of  such  net  estate  not  in  excess 
of  $50,000.; 

Two  per  centum  of  the  amount  by  which  such  net  estate  exceeds 
$50,000  and  does  not  exceed  $150,000; 

Three  per  centum  of  the  amount  by  which  such  net  estate  ex- 
ceeds $150,000  and  does  not  exceed  $250,000 ; 

Four  per  centum  of  the  amount  by  which  such  net  estate  ex- 
ceeds $250,000  and  does  not  exceed  $450,000 ; 

Five  per  centum  of  the  amount  by  which  such  net  estate  ex- 
ceeds $450,000  and  does  not  exceed  $1,000,000; 

Six  per  centum  of  the  amount  by  which  such  net  estate  exceeds 
$1,000,000  and  does  not  exceed  $2,000,000; 

Seven  per  centum  of  the  amount  by  which  such  net  estate  ex- 
ceeds $2,000,000  and  does  not  exceed  $3,000,000; 

Eight  per  centum  of  the  amount  by  which  such  net  estate  ex- 
ceeds $3,000,000  and  does  not  exceed  $4,000,000; 

Nine  per  centum  of  the  amount  by  which  such  net  estate  ex- 
ceeds $4,000,000  and  does  not  exceed  $5,000,000;   and 

Ten  per  centum  of  the  amount  by  which  such  net  estate  exceeds 
$5,000,000.    (39  Stat.  117 :) 

§  6336y2C.  (Act  Sept.  8,  1916,  c.  463,  §  202.)     Value  of  gross  es- 
tate, how  determined. 
The  value  of  the  gross  estate  of  the  decedent  shall  be  deter- 
mined by  including  the  value  at  the  time  of  his  death  of  all  prop- 
erty, real  or  personal,  tangible  or  intangible,  wherever  situated: 

(a)  To  the  extent  of  the  interest  therein  of  the  decedent  at  the 
time  of  his  death  which  after  his  death  is  subject  to  the  payment 
of  the  charges  against  his  estate  and  the  expenses  of  its  admin- 
istration and  is  subject  to  distribution  as  part  of  his  estate. 

(b)  To  the  extent  of  any  interest  therem  of  which  the  decedent 
has  at  any  time  made  a  transfer,  or  with  respect  to  which  he  has 
created  a  trust,  in  contemplation  of  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  his  death,  except  in  case  of  a 
bona  fide  sale  for  a  fair  consideration  in  money  or  money's  worth. 
Any  transfer  of  a  material  part  of  his  property  in  the  nature  of 
a  final  disposition  or  distribution  thereof,  made  by  the  decedent 
within  two  years  prior  to  his  death  without  such  a  consideration, 
shall,  unless  shown  to  the  contrary,  be  deemed  to  have  been  made 
in  contemplation  of  death  within  the  meaning  of  this  title;   and 

(c)  To  the  extent  of  the  interest  therein  held  jointly  or  as  ten- 
ants in  the  entirety  by  the  decedent  and  any  other  person,  or  de- 
posited in  banks  or  other  institutions  in  their  joint  names  and 
payable  to  either  or  the  survivor,  except  such  part  thereof  as  may 
be  shown  to  have  originally  belonged  to  such  other  person  and 
never  to  have  belonged  to  the  decedent. 

For  the  purpose  of  this  title  stock  in  a  domestic  corporation  own- 
ed and  held  by  a  nonresident  decedent  shall  be  deemed  property 
within  the  United  States,  and  any  property  of  which  the  decedent 
has  made  a  transfer  or  with  respect  to  which  he  has  created  a 
trust,  within  the  meaning  of  subdivision  (b)  of  this  section,  shall 
be  deemed  to  be  situated  in  the  United  States,  if  so  situated  either 
at  the  time  of  the  transfer  or  the  creation  of  the  trust,  or  at  the 
time  of  the  decedent's  death.    (39  Stat.  777:) 

§  6336y2d.  (Act  Sept.  8,  1916,  c.  463,  §  203.)  Net  value  of  estate, 
how  determined. 

For  the  purpose  of  the  tax  the  value  of  the  net  estate  shall  be 
determined — 

(a)  In  the  case  of  a  resi4ent,  by  deducting  from  the  value  of  the 
gross  estate— 
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(1)  Such  amounts  for  funeral  expenses,  administration  expenses, 
claims  against  the  estate,  unpaid  mortgages,  losses  incurred  during 
the  settlement  of  the  estate  arising  from  fires,  storms,  shipwreck, 
or  other  casualty,  and  from  theft,  when  such  losses  are  not  com- 
pensated for  by  insurance  or  otherwise,  support  during  the  settle- 
ment of  the  estate  of  those  dependent  upon  the  decedent,  and  such 
other  charges  against  the  estate,  as  are  allowed  by  the  laws  of  the 
jurisdiction,  whether  within  or  without  the  United  States,  under 
which  the  estate  is  being  administered;  and 

(2)  An  exemption  of  $50,000 ; 

(b)  In  the  case  of  a  nonresident,  by  deducting  from  the  value  of 
that  part  of  his  gross  estate  which  at  the  time  of  his  death  is  situ- 
ated in  the  United  States  that  proportion  of  the  deductions  speci- 
fied in  paragraph  (1)  of  subdivision  (a)  of  this  section  which  the 
value  of  such  part  bears  to  the  value  of  his  entire  gross  estate, 
wherever  situated.  But  no  deductions  shall  be  allowed  in  the  case 
of  a  nonresident  unless  the  executor  includes  in  the  return  requir- 
ed to  be  filed  under  section  two  hundred  and  five  the  value  at  the 
time  of  his  death  of  that  part  of  the  gross  estate  of  the  nonresident 
not  situated  in  the  United  States,    (39  Stat.  778.) 

§  63361/2^.  (Act  Sept.  8,  1916,  c.  463,  §  204.)  Time  when  tax  be- 
comes due;  discount  where  tax  is  paid  before  it  is  due;  penalty 
for  failure  to  pay  within  time  required. 
The  tax  shall  be  due  one  year  after  the  decedent's  death.  If  the 
tax  is  paid  before  it  is  due  a  discount  at  the  rate  of  five  per  centum 
per  annum,  calculated  from  the  time  payment  is  made  to  the  date 
when  the  tax  is  due,  shall  be  deducted.  If  the  tax  is  not  paid 
within  ninety  days  after  it  is  due  interest  at  the  rate  of  ten  per 
centum  per  annum  from  the  time  of  the  decedent's  death  shall 
be  added  as  part  of  the  tax,  unless  because  of  claims  against  the 
estate,  necessary  litigation,  or  other  unavoidable  delay  the  collector 
finds  that  the  tax  can  not  be  determined,  in  which  case  the  in- 
terest shall  be  at  the  rate  of  six  per  centum  per  annum  from  the 
time  of  the  decedent's  death  until  the  cause  of  such  delay  is  remov- 
ed, and  thereafter  at  the  rate  of  ten  per  centum  per  annum.  Litiga- 
tion to  defeat  the  payment  of  the  tax  shall  not  be  deemed  nec- 
essary litigation.    (39  Stat.  778.) 

§  6336V2f.  (Act  Sept.  8,  1916,  c.  463,  §  205.)  Notice  to  collector  of 
appointment  of  executor;  returns  by  executor;  form  and  con- 
tents of  return;  mode  of  assessment. 

The  executor,  within  thirty  days  after  qualifying  as  such,  or 
after  coming  into  possession  of  any  property  of  the  decedent, 
whichever  event  first  occurs,  shall  give  written  notice  thereof  to 
the  collector.  The  executor,  shall  also,  at  such  times  and  in  such 
manner  as  may  be  required  by  the  regulations  made  under  this 
title,  file  with  the  collector  a  return  under  oath  in  duplicate,  set- 
ting forth  (a)  the  value  of  the  gross  estate  of  the  decedent  at  the 
time  of  his  death,  or,  in  case  of  a  nonresident,  of  that  part  of  his 
gross  estate  situated  in  the  United  States;  (b)  the  deductions  al- 
lowed under  section  two  hundred  and  three;  (c)  the  value  of 
the  net  estate  of  the  decedent  as  defined  in  section  two  hundred 
and  three ;  and  (d)  the  tax  paid  or  payable  thereon ;  or  such  part 
of  such  information  as  may  at  the  time  be  ascertainable  and  such 
supplemental  data  as  may  be  necessary  to  establish  the  correct  tax. 

Return  shall  be  made  in  all  cases  of  estates  subject  to  the  tax 
or  where  the  gross  estate  at  the  death  of  the  decedent  exceeds  $60,- 
000,  and  in  the  case  of  the  estate  of  every  nonresident  any  part  of 
whose  gross  estate  is  situated  in  the  United  States.  If  the  execu- 
tor is  unable  to  make  a  complete  return  as  to  any  part  of  the 
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gross  estate  of  the  decedent,  he  shall  include  in  his  return  a  de- 
scription of  such  part  and  the  name  of  every  person  holding  a  legal 
or  beneficial  interest  therein,  and  upon  notice  from  the  collector 
such  person  shall  in  like  manner  make  a  return  as  to  such  part  of 
the  gross  estate.  The  Commissioner  of  Internal  Revenue  shall 
make  all  assessments  of  the  tax  under  the  authority  of  existing 
administrative  special  and  general  provisions  of  law  relating  to 
the  assessment  and  collection  of  taxes.    (39  Stat.  778.) 

§  6336V2g.  (Act  Sept.  8,  1916,  c.  463,  §  206.)  Collector  to  make 
return  in  certain  cases. 
If  no  administration  is  granted  upon  the  estate  of  a  decedent, 
or  if  no  return  is  filed  as  provided  in  section  two  hundred  and 
five,  or  if  a  return  contains  a  false  or  incorrect  statement  of  a  ma- 
terial fact,  the  collector  or  deputy  collector  shall  make  a  return 
and  the  Commissioner  of  Internal  Revenue  shall  assess  the  tax 
thereon.    (39  Stat.  779.) 

§  6336i4h.  (Act  Sept.  8,  1916,  c.  463,  §  207.)  Payment  of  tax  by 
executor;  what  deemed  sufficient  payment;  refundment;  ex- 
cessive payment ;  duplicate  receipts. 

The  executor  shall  pay  the  tax  to  the  collector  or  deputy  col- 
lector. If  for  any  reason  the  amount  of  the  tax  can  not  be  de- 
termined, the  payment  of  a  sum  of  money  sufficient,  in  the  opin- 
ion of  the  collector,  to  discharge  the  tax  shall  be  deemed  pay- 
ment in  full  of  the  tax,  except  as  in  this  section  otherwise  provid- 
ed. If  the  amount  so  paid  exceeds  the  amount  of  the  tax  as  final- 
ly determined,  the  Commissioner  of  Internal  Revenue  shall  refund 
such  excess  to  the  executor.  If  the  amount  of  the  tax  as  finally 
determined  exceeds  the  amount  so  paid  the  commissioner  shall 
notify  the  executor  of  the  amount  of  such  excess.  From  the  time 
of  such  notification  to  the  time  of  the  final  payment  of  such  excess 
part  of  the  tax,  interest  shall  be  added  thereto  at  the  rate  of  ten 
per  centum  per  annum,  and  the  amount  of  such  excess  shall  be  a 
lien  upon  the  entire  gross  estate,  except  such  part  thereof  as  may 
have  been  sold  to  a  bona  fide  purchaser  for  a  fair  consideration 
in  money  or  money's  worth. 

The  collector  shall  grant  to  the  person  paying  the  tax  duplicate 
receipts,  either  of  which  shall  be  sufficient  evidence  of  such  pay- 
ment, and  shall  entitle  the  executor  to  be  credited  and  allowed 
the  amount  thereof  by  any  court  having  jurisdiction  to  audit  or 
settle  his  accounts.    (39  Stat.  779.) 

§  6336V2i.  (Act  Sept.  8,  1916,  c.  463,  §  208.)  Proceedings  to  com- 
pel payment  of  tax;  sale  of  property  of  d^edent;  reimburse- 
ment out  of  other  propert^r  of  person  paying  tax. 
If  the  tax  herein  imposed  is  not  paid  within  sixty  days  after 
it  is  due,  the  collector  shall,  unless  there  is  reasonable  cause  for 
further  delay,  commence  appropriate  proceedings  in  any  court  of 
the  United  States,  in  the  name  of  the  United  States,  to  subject 
the  property  of  the  decedent  to  be  sold  under  the  judgment  or 
decree  of  the  court.  From  the  proceeds  of  such  sale  the  amount 
of  the  tax,  together  with  the  costs  and  expenses  of  every  descrip- 
tion to  be  allowed  by  the  court,  shall  be  first  paid,  and  the  balance 
shall  be  deposited  according  to  the  order  of  the  court,  to  be  paid 
under  its  direction  to  the  person  entitled  thereto.  If  the  tax  or 
any  part  thereof  is  paid  by,  or  collected  out  of  that  part  of  the 
estate  passing  to  or  in  the  possession  of,  any  person  other  than 
the  executor  in  his  capacity  as  such,  such  person  shall  be  entitled 
to  reimbursement  out  of  any  part  of  the  estate  still  undistributed 
or  by  a  just  and  equitable  contribution  by  the  persons  whose  in- 
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terest  in  the  estate  of  the  decedent  would  have  been  reduced  if 
the  tax  had  been  paid  before  the  distribution  of  the  estate  or  whose 
interest  is  subject  to  equal  or  prior  liability  for  the  payment  of 
taxes,  debts,  or  other  charges  against  the  estate,  it  being  the  pur- 
pose and  intent  of  this  title  that  so  far  as  is  practicable  and  un- 
less otherwise  directed  by  the  will  of  the  decedent  the  tax  shall 
be  paid  out  of  the  estate  before  its  distribution.    (39  Stat.  779.) 

§  6336y2J.  (Act  Sept.  8,  1916,  c.  463,  §  209.)  Tax  as  lien  on  es- 
tate; personal  liability  of  transferee  or  trustee  of  decedent; 
rights  of  bona  fide  purchasers  of  property. 

Unless  the  tax  is  sooner  paid  in  full,  it  shall  be  a  lien  for  ten 
years  upon  the  g^oss  estate  of  the  decedent,  except  that  such  part 
of  the  gross  estate  as  is  used  for  the  payment  of  charges  against 
the  estate  and  expenses  of  its  administration,  allowed  by  any  court 
having  jurisdiction  thereof,  shall  be  divested  of  such  lien. 

If  the  decedent  makes  a  transfer  of,  or  creates  a  trust  with  re- 
spect to,  any  property  in  contemplation  of  or  intended  to  take  ef- 
fect in  possession  or  enjoyment  at  or  after  his  death  (except  in  the 
case  of  a  bona  fide  sale  for  a  fair  consideration  in  money  or  mon- 
ey's worth)  and  if  the  tax  in  respect  thereto  is  not  paid  when 
due,  the  transferee  or  trustee  shall  be  personally  liable  for  such 
tax,  and  such  property,  to  the  extent  of  the  decedent's  interest 
therein  at  the  time  of  such  transfer,  shall  be  subject  to  a  like  lien 
equal  to  the  amount  of  such  tax.  Any  part  of  such  property  sold 
by.  such  transferee  or  trustee  to  a  bona  fide  purchaser  for  a  fair 
consideration  in  money  or  money's  worth  shall  be  divested  of  the 
lien  and  a  like  lien  shall  then  attach  to  all  the  property  of  such 
transferee  or  trustee,  except  any  part  sold  to  a  bona  fide  pur- 
chaser for  a  fair  consideration  in  money  or  money's  worth.  (39 
Stat.  780.) 

§  6336V8k.  (Act  Sept.  8,  1916,  c.  463,  §  210.)  Penalty  for  false 
statement  in  notice  or  return;  penalty  for  failure  to  make  dis- 
closure of  information. 

Whoever  knowingly  makes  any  false  statement  in  any  notice 
or  return  required  to  be  filed  by  this  title  shall  be  liable  to  a 
penalty  of  not  exceeding  $5,000,  or  imprisonment  not  exceeding 
one  year,  or  both,  in  the  discretion  of  the  court. 

Whoever  fails  to  comply  with  any  duty  imposed  upon  him  by 
section  two  hundred  and  five,  or,  having  in  his  possession  or  con- 
trol any  record,  file,  or  paper,  containing  or  supposed  to  contain 
any  information  concerning  the  estate  of  the  decedent,  fails  to  ex- 
hibit the  same  upon  request  to  the  Commissioner  of  Internal  Rev- 
enue or  any  colle4:tor  or  law  officer  of  the  United  States,  or  his 
duly  authorized  deputy  or  agent,  who  desires  to  examine  the  same 
in  the  performance  of  his  duties  under  this  title,  shall  be  liable  to  a 
penalty  of  not  exceeding  $500,  to  be  recovered,  with  costs  of  suit, 
in  a  civil  action  in  the  name  of  the  United  States.    (39  Stat.  780.) 

§  63361/2^.  (Act  Sept.  8,  1916,  c.  463,  §  211.)  Other  laws  made  ap- 
plicable. 
All  administrative,  special,  and  general  provisions  of  law,  in- 
cluding the  laws  in  relation  to  the  assessment  and  collection  of 
taxes,  not  heretofore  specifically  repealed  are  hereby  made  to  ap- 
ply to  this  title  so  far  as  applicable  and  not  inconsistent  with  its 
provisions.    (39  Stat.  780.) 

§  6336V2m.  (Act  Sept.  8,  1916,  c.  463,  §  212.)     Commissioner  of 
Internal  Revenue  empowered  to  make  regulations. 
The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  make  such  regulations,  and  pre- 
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scribe  and  require  the  use  of  such  books. and  forms,  as  he  may 
deem  necessary  to  carry  out  the  provisions  of  this  title.    (39  Stat.  780.) 

Notes  of  Deoiaioiui 


Deofslons  under  former  laws  in  gen- 
eral.^-See  Scholey  v.  Bew  (1847)  23 
WaU.  331,  23  L.  Ed.  90;  Clapp  v.  Ma- 
son (1876)  94  U.  S.  589,  24  L.  Ed. 
212:  Mason  v.  Sargent  (1881)  104  U. 
S.  689,  26  L.  Ed.  894;  Sturges  y.  U. 
S.  (1886)  6  Sup.  Ct  767,  117  U.  S.  363, 
29  L.  Ed.  920;  Brune  v.  Smith  (C.  C.) 
Fed.  Cas.  No.  2,053;  U.  S.  v.  Wilder 
(C.  C.  1838)  Fed.  Cas.  No.  16,694; 
Blake  v.  McCartney  (C.  C.  1869)  Fed. 
Cas.  No.  1,498;  May  v.  Slack  (C.  C. 
1872)  Fed.  Cas.  No.  9,336;  Mason  v. 
Clapp  (O.  O.  1874)  Fed.  Cas.  No.  9,- 
233;  Same  v.  Sargent  (C.  C.  1876)  Fed. 
Cas.  No.  9,253;  Wright  v.  Blakeslee 
(C.  O.  1876)  Fed.  Cas.  No.  18,073;  Page 
V.  Rives  (C.  C.  1877)  Fed.  Cas.  No.  10,- 
666;  Hellman  v.  U.  S.  (C.  C.  1878) 
Fed.  Cas.  No.  6,341;  Ransom  v.  U.  S. 
(O.  C.  1879)  Fed.  Cas.  No.  11,574;  Uj 
S.  V.  Hart  (C.  C.  1880)  4  Fed.  292; 
Same  v.  Townsend  (C.  C.  1881)  .8  Fed. 
306;  Same  v.  Hazard  (C.  C.  1881)  8 
Fed.  380;  Same  v.  Hunnewell  (C.  C. 
1882)  13  Fed.  617;  Folsom  v.  U.  S.  (C. 
O.  1884)  21  Fed.  37;  U.  S.  v.  Truck's 
Adm»x  (C.  C.  1886)  28  Fed.  846;  Same 
V.  Kelley's  Adm'rs  (C.  C.  1886)  28  Fed. 
845;  Same  v.  Allen  (D.  C.  1877)  Fed. 
Cas.  No.  14.430;  Same  v.  New  York 
Life  Insurance  &  Trust  Co.  (D.  C. 
1878)  Fed.  Cas.  No.  15,873;  Same  v. 
Hellman  (D.  C.  1878)  Fed.  Cas.  No. 
15,843;  Same  v.  Tappan  (D.  C.  1879) 
Fed.  Cas.  No.  16,431;  Same  v.  Lever- 
ich  (D.  C.  1881)  9  Fed.  586;  Same  v. 
Banks  (D.  C.  1883)  17  Fed.  322;  Same 
V.  Morris  (D.  C.  1886)  27  Fed.  341; 
Same  v.  Pennsylvania  Co.  (D.  C.  1886) 

27  Fed.  539;  Same  v.  Truck's  Adm'r 
(D.  C.  1886)  27  Fed.  541;  Same  v. 
Kelley,  Id.  542;  Johnson  v.  Dunbar 
(1876)  28  La.  Ann.  271;  Sohler  v.  Eld- 
redge  (1869)  103  Mass.  345;  WOhelmi 
V.  Wade  (1877)  65  Mo.  89;  Peyrie  ▼. 
Schreibcr  (1877)  66  Mo.  38;  U.  S.  v. 
Hazard  (Pa.  1881)  14  Phila.  486;  Same 
y.  Townsend  (Pa.  1881)  14  Phila.  493. 

War  revenue  act  of  1898.— See  High 
V.  Coyne  (1900)  20  Sup.  Ct.  747,  178 
XT.  S.  Ill,  44  L.  Ed.  997  (affirming  [C. 
O.  18991  93  Fed.  450);  Fidelity  In- 
surance, Trust  &  Safe  Deposit  Co.  v. 
McClain  (1900)  20  Sup.  Ct  774,  178 
U.  S.  113,  44  L.  Ed.  998;  Knowlton  v. 
Moore  (1900)  20  Sup.  Ct.  747,  178  U. 
S.  41,  44  L.  Ed.  969;  Murdock  v.  Ward 
(1900)  20  Sup.  Ct.  775,  178  U.  S.  139, 
44  L.  Ed.  1009;  Sherman  v.  U.  S. 
(1900)  20  Sup.  Ct,  779,  178  U.  S.  150, 
44  L.  Ed.  1014;  Fidelity  Insurance  Trust 
&  Safe  Deposit  Co.  v.  McC^ain  (1900)  20 
Sup.  Ct.  774,  775,  178  U.  S.  113,  44  L. 
Ed.  998;  Eidman  v.  Martinez  (1902) 
22  Sup.  Ct.  515,  184  U.  S.  578,  46  L. 
Ed.  697;  Moore  v.  Ruckgaber  (1902) 
22  Sup.  Ct.  521,  184  U.  S.  593,  46  L. 
Ed.   705;    Snyder   v.   Bettman    (1903) 

28  Sup.  Ct  803,  190  U.  S.  249,  47  L. 


Ed.  1036;  Vanderbilt  v.  Eidman  (1905) 
25  Sup.  Ct  331,  196  U.  S.  480,  49  L. 
Ed.  563;    XJ.   S.   v.  Marion  Trust  Co. 

(1907)  27  Sup.  Ct  794,  205  U.  S.  539, 
51  lu  Ed.  1191  (judgment  affirmed 
[1906]  143  Fed.  301,  75  C.  O.  A.  439) ; 
McCoach  V.  Philadelphia  Trust,  Safe 
Deposit  &  Ins.  Co.  (1907)  27  Sup.  Ct 
r93,  205  U.  S.  539,  51  L.  Ed.  921  (af- 
firming judgment  [1905]  142  Fed.  120, 
73  C.  O.  A.  610,  which  affirmed  PhUa- 
delphia  Trust,  Safe  Deposit  &  Ins.  Co. 
V.  McCoach  [C.  C.  1905]  135  Fed.  866) ; 
Eidman  v.  Tilghman  (1907)  27  Sup.  Ct 
779,  203  U.  S.  580,  51  L.  Ed.  326  (af- 
Brming  judgment  [1905]  136  Fed.  141, 
69  O.  C.  A.  139,  which  affirmed  TUgh- 
man  v.  Eidman  [C.  C.  1004]  131  Fed. 
651);  Hertz  v.  Woodman  (1910)  30 
Sup.  Ct  621,  218  U.  S.  205,  54  L.  Ed. 
1001;  U.  S.  V.  Fidelity  Trust  Co. 
(1911)  32  Sup.  Ct  59,  222  U.  S.  158, 
56  L.  Ed.  137  (reversing  decree  Fidelity 
Trust  Co.  v.  U.  S.  [1910]  45  Ct  01. 
362) ;  McClain  v.  Pennsylvania  Co.  for 
Insurances  on  Lives  and  Granting  An- 
nuities (1901)  108  Fed.  618,  47  C. 
C.  A.  529  (affirming  judgment  Pennsyl- 
vania Co.  for  Insurances  on  lives  and 
Granting  Annuities  v.  McClain  fC.  C. 
1900]  105  Fed.  367) ;  Moore  v.  Ruck- 
gaher  (1902)  114  Fed.  1020,  52  C.  C. 
A.  587  (affirming  judgment  Ruckgaber  v. 
Moore  [C.  C.  1900]  104  Fed.  947,  31 
Civ.  Proc.  R.  310);  McClain  v.  Fidel- 
ity Ins.,  Trust  &  Safe  Deposit  Co. 
(1903)  122  Fed.  1020,  57  O.  O.  A.  679 
(affirming  judgment  Fidelity  Trust  Co. 
V.  McClain  [C.  C.  1902]  113  Fed.  152) ; 
Kerr  v.  Goldsborough  (1906)  150  Fed. 
289.  80  O.  C.  A.  177  (writ  of  certio- 
rari denied  McCallum  v.  Gtoldsborough 
[1907]  27  Sup.  Ct  786,  204  U.  S.  672, 
51  L.  Ed.  673);  Land  Title  &  Trust 
Co.  V.  McCoach  (1904)  129  Fed.  901, 
64  O.  O.  A.  333  (reversing  judgment 
[C.  O.  1904]  127  Fed.  381);  Peck  v. 
Kinney  (1905)  143  Fed.  76,  74  O.  C. 
A.  270  (reversing  judgment  [0.  C. 
1904]  128  Fed.  313) ;  Herold  v.  Shan- 
ley  (1906)  146  Fed.  20,  76  C.  C.  A. 
478  (affirming  judgment  Shanley  v. 
Herold  [O.  0.  1905]  141  Fed.  423); 
Disston  V.  McClain  (1906)  147  Fed. 
114,  77  C.  0.  A.  340  (writ  of  certio- 
rari denied  McClain  v.  Disston  [1907] 
28  Sup.  Ct  255,  207  U.  S.  587,  52  L. 
Ed.  353);  Herold  v.  Blair  (1908)  158 
Fed-  804,  86  C.  C.  A.  64  (affirming  judg- 
ment Blair  v.  Herold  [C.  C.  1907]  150 
Fed.  199);  Herold  v.  Kahn  (1908) 
159  Fed.  608,  86  C.  O.  A.  598  (judg- 
ment modified  [1908]  163  Fed.  947,  90 
O.  C.  A.  307) ;  McCoach  v.  Bamberger 

(1908)  161  Fed.  90,  88  C.  C.  A.  254; 
Lynch  v.  Union  Trust  Co.  of  San  Fran- 
cisco (1908)  164  Fed.  161,  90  C.  C. 
A.  147  (affirming  judgment  Union  Trust 
Co.  of  San  Francisco  v.  Lynch  [O.  O. 
1906]  148  Fed.  49,  and  writ  of  certio- 
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rari  denied  Lynch  v.  Union  Trust  Oo. 
of  San  Francisco  [1909]  29  Sup.  Ct 
702.  214  U.  S.  523,  53  L.  Ed  1067); 
Westhus  V.  Union  Trust  Co.  of  St 
Louis  (1908)  164  Fed.  795.  90  C.  C.  A. 
441  (rehearing  denied  [1909]  168  Fed. 
617,  94  C.  C.  A.  95) ;  Chouteau  v.  Al- 
len (1909)  170  Fed.  412,  95  C.  C.  A. 
582;  U.  S.  V.  Robertson  (1910)  183 
Fed.  711,  106  C.  C.  A.  149  (writ  of  cer- 
tiorari denied  Robertson  v.  U.  S.  [1911] 
31  Sup.  Ct  720,  220  U.  S.  616.  65  L. 
Ed.  611);  Ward  v.  Sage  (1911)  185 
Fed.  7.  108  C.  C.  A.  413;  McCoach  v. 
Pratt  (1913)  201  Fed.  1021,  119  C.  C. 
A.  666;  Muenter  v.  BUss  (1913)  208 
Fed.  140,  125  C.  C.  A.  598  (affirming 
judgment  in  part  Same  v.  Union  Trust 
Co.  [1912]  195  Fed.  480.  115  C.  C.  A. 
390);  Ford  ▼.  U.  S.  (1913)  205  Fed. 
130.  123  C.  C.  A.  362;  Beer  v.  Moffatt 
(1913)  209  Fed.  779.  126  C.  O.  A.  503; 
Gill  V.  Bartlett  (1915)  224  Fed.  927, 
140  C.  C.  A.  405  (affirming  judgment 
Bartlett  v.  GUI  [D.  C.  1915]  221  Fed. 
476);  King  v.  Eidman  (O.  C.  1903) 
128  Fed.  815;  Vanderbilt  y.  Eidman 
(C.  0.  1903)  121  Fed.  590  (judgment 
reversed  Same  v.  Eidmann  [1905]  138 
Fed.  1006,  70  C.  O.  A.  683) ;  Heberton 
V.  McClain  (C.  O.  1906)  135  Fed.  226; 
McCoy  V.  GUI  (C.  0.  1907)  156  Fed. 
985;  Armour  v.  Roberts  (C.  C.  1907) 
151  Fed.  846;  Title  Guarantee  &  Trust 
Co.  V.  Ward  (C.  C.  1908)  164  Fed.  459 
(judgment  affirmed  [1911]  184  Fed.  447, 
107  0.  0.  A.  41,  writ  of  certiorari  de- 


nied [1911]  31  Sup.  Ct  723,  220  U.  S, 
620, 55  L.  Ed.  613) ;  Land  Title  &  Trust 
Co.  V.  McCoach  (C.  C.  1904)  127  Fed. 
381  (judgment  reversed  [1904]  129 
Fed.  901,  64  C.  C.  A.  333) ;  Philadel- 
phia Trust,  Safe  Deposit  &  Ins.  Co. 
V.  McCoach  (1904)  129  Fed.  906.  64 
C.  C.  338  (reversing  judgment  [C.  C. 
1904]  127  Fed.  386) ;  Brown  v.  Kinney 
(C.  C.  1904)  128  Fed.  310  (judgment 
reversed  [1905]  137  Fed.  1018,  70  C. 
C.  A.  679);  Peck  v.  Kinney  (O.  C. 
1904)  128  Fed.  313  (judgment  reversed 
[1905]  143  Fed.  76,  74  C.  C.  A.  270); 
FarreU  v.  U.  S.  (D.  C.  1909)  167  Fed. 
639;  BarUett  v.  Gill  (D.  C.  1915)  221 
Fed.  476  (judgment  affirmed  Gill  v. 
Bartlett  [1915]  224  Fed.  927,  140  C.  C. 
A.  405);  U.  S.  v.  Fitts  (D.  C.  1912) 
197  Fed.  1007;  U.  S.  v.  Hankey  (D.  C. 
1912)  198  Fed.  355;  U.  S.  v.  Farr's 
Ex»r  (D.  C.  1912)  196  Fed.  996;  Beer 
V.  Moffatt  (D.  C.  1912)  192  Fed.  984; 
U.  S.  V.  Priest  (D.  C.  1914)  210  Fed. 
332;  Eidman  v.  Baldwin  (1913)  206 
Fed.  428,  124  C.  C.  A.  310  (reversing 
judgment  Baldwin  v.  Eidman  [D.  C. 
1913]  202  Fed.  968);  FideUty  Trust 
Co.  V.  U.  S.  (1910)  45  Ct  CL  362: 
Jones  V.  U.  S.  (1914)  49  Ct  a.  40S 
(judgment  affirmed  U.  S.  v.  Jones  [1915] 
35  Sup.  Ct  261,  236  U.  S.  106,  59  L. 
Ed.  488);  (1899)  22  Op.  Atty.  Gen. 
298;  (1900)  23  Op.  Atty.  Gen.  221; 
(1902)  24  Op.  Atty.  Gen.  98;  Fitzgerald 
V.  Rhode  l&rland  Hospital  Trust  Co. 
(1902)  62  A.  814,  24  R.  L  69. 
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Provisions  Common  to  Several  Objects  of  Taxation 


6ec.  Sec 

6337.  Fraudulent   claims   of  drawback. 

(S338.  Drawback  on  articles  shipped  to 

Philippines.  6347. 

6338a.  Drawback  on  articles  shipped  to      6348. 
Porto  Rico   or  Philippine  Is- 
lands. 6349. 

6339.  Articles  in  schedule  intended  for 

exportation  to  be  manufactured 

in  bonded  warehouses.  6350. 

6340.  Removal  in  bond  to  Pacific  coast 

for  exportation. 

6341.  Collector's    monthly    account    of      6361. 

articles  in   bonded  warehouses, 
and  articles  exported. 

6342.  Changes   of   stamps,  instruments      6362. 

for  attaching  and  canceling. 

6343.  Power  to  alter  form  and  device 

of  internal-revenue  stamps,   la- 
bels, etc.;    method  of  cancella-      6353. 
tion. 

6344.  Stamps  to  be  printed   on  hand- 

roller  presses.  6364. 

6346.  Transmission  of  stamps  to  inter- 
nal-revenue officers. 

6346.  Redemption    of    spoiled    stamps,      6366. 
etc. 

6346a.  Allowance  for  or  redemption  of 
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stamps;  issue  under  former 
acts. 

Decision  of  Commissioner  finaL 

Assessment  of  tax  on  articles 
sold  without  stamps;  collection. 

Where  mode  of  assessing  or  col- 
lecting any  tax  is  not  provided 
for;    regulations. 

Internal-revenue  laws,  when  co- 
extensive with  jurisdiction  of 
United  States. 

Removing  any  liquors  or  wines 
under  other  than  trade-names; 
penalty. 

Removing  or  concealing  articles 
with  intent  to  defraud  United 
States  of  tax;  forfeiture  and 
penalty. 

Fraudulently  executing  docu- 
ments requirea  by  internal-rev- 
enue laws;    penalty. 

Having  property  in  possession 
with  intent  to  sell  in  fraud  of 
law,  or  to  evade  taxes;  penalty. 

Seizure  of  property  found  in  pos- 
session in  fraud  of  revenue 
lawBi 
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Sec.  S«c- 

6356.  Sales  to  evade  tax;    forfeiture.  claims    to    be    filed;     bond    of 

6357.  Disposing  of  or  receiving  empty  claimant;     sale    of    goods    and 

stamped  packages,  etc.;    penal-  disposal  of  proceeds. 

ties.  6363.  Application  for  remission  and  re- 

6358.  Penalty  and  forfeiture  by  distill-  turn  of  proceeds;    distribution. 

ers,  rectifiers,  wholesale  liquor-  6364.  Search-warrants. 

dealers,   and   manufacturers   of  6365.  Detection     and     punishment     of 

tobacco  or  cigars,  for  omitting  frauds. 

things  required,  and   for  doing  6366.  Statement    of    expenditures    for 

things  forbidden.  punishment  of  violations,  etc. 

6359.  Package  included  in  forfeiture  of  6367.  Purchasing   for   the    Government 

goods.  goods  subject  to  tax. 

6360.  Goods  seized  may  be  delivered  to      6368.  Construction  of  certain   revenue 

marshal  before   process  issues.  acts. 

6361.  Bailing  of  goods  seized;   sale  for      6369.  Lien  for  taxes  on  legacies,  etc. 

want  of  bail.  6370.  Refundment  of  taxes  on  legacies, 

6362.  Proceedings  on   seizure  of  goods  etc. 

valued  at  $500  or  less;  list  and      6371.  Payment   of   claims   for    refund- 
appraisement;  notice  of  seizure;  ment  6t  taxes  authorized. 

(R.  S.  §§  3441,  3442.  Superseded  and  repealed.) 
R.  S.  §  3441,  allowed  a  drawback  on  fermented  liquors  and  on  all  the  ar- 
ticles mentioned  in  Schedule  A,  following  R.  S.  §  3437,  consisting  of  medicinal 
preparations,  perfumery,  cosmetics,  matches,  and  playing  cards.  It  was 
amended  by  Act  March  1,  1879,  c  126,  §  17.  20  Stat  350,  by  striking  out  a 
clause  excluding  any  allowance  less  than  $10. 

R.  S.  §  3442,  made  certificates  of  drawback  issued  pursuant  to  the  preceding 
section  receivable  for  taxes. 

Both  these  sections  were  superseded,  so  far  as  they  allowed  a  drawback  on 
the  articles  in  Schedule  A,  by  the  repeal  of  the  taxes  by  Act  March  3,  1883, 
c.  121,  I  1,  22  Stat.  488,  and  they  were  repealed,  so  far  as  they  allowed  a 
drawback  on  fermented  liquors,  by  Act  June  18,  1890,  c.  432,  set  forth  ante,  i 
6152. 

§  6337.  (R.  S.  §  3443.)     Fraudulent  claims  of  drawback. 

Whenever  any  person  fraudulently  claims  or  seeks  to  obtain  an 
allowance  of  drawback  on  goods,  wares,  or  merchandise  on  which 
no  internal  duty  shall  have  been  paid,  or  fraudulently  claims  any 
greater  allowance  of  drawback  than  the  tax  actually  paid  as  afore- 
said, he  shall  forfeit  triple  the  amount  wrongfully  or  fraudulently 
claimed  or  sought  to  be  obtained,  or  the  sum  of  five  hundred  dollars, 
at  the  election  of  the  Secretary  of  the  Treasury. 
Act  June  30,  1864,  c.  173,  S  172,  13  Stat.  303. 

A  penalty  for  fraudulently  claiming  a  drawback  on  distilled  spirits  was  im- 
posed by  R.  S.  §  3330,  as  amended  by  Act  May  28,  1880,  c.  108,  §  11,  ante,  § 
6125. 

-  A  penalty  for  fraudulently  claiming  or  seeking  to  obtain  a  drawback  on  man- 
ufactured tobacco  was  imposed  by  Act  Feb.  8,  1875,  c.  36,  §  25,  ante,  §  6196. 

§  6338.  (Act  March  8,  1902,  c.  140,  §  6.)  Drawback  on  articles 
shipped  to  Philippines. 
All  articles  subject  under  the  laws  of  the  United  States  to  inter- 
nal-revenue tax,  or  on  which  the  internal-revenue  tax  has  been  paid, 
and  which  may  under  existing  laws  and  regulations  be  exported  to  a 
foreign  country  without  the  payment  of  such  tax,  or  with  benefit  of 
drawback,  as  the  case  may  be,  may  also  be  shipped  to  the  Philippine 
Islands  with  like  privilege,  under  such  regulations  and  the  filing  of 
such  bonds,  bills  of  lading,  and  other  security  as  the  Commissioner  of 
Internal  Revenue  may,  with  the  approval  of  the  Secretary  of  the 
Treasury,  prescribe.     (32  Stat.  55.) 

This  provision  was  part  of  section  6  of  an  act  temporarily  to  provide  revenue 
for  the  Philippine  Islands,  etc.,  cited  above.     Other  provisions  of  the  section, 
relating  to  articles  manufactured  in  bonded  warehouses,  are  set  forth  ante, 
,     §  5674. 

An  internal-revenue  tax  on  imports  from  the  Philippines  was  imposed  by 
the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c  16,  §  IV,  0,  ante,  S  5294.  An 
internal-revenue  tax  in  the  Philippines  on  imports  from  the  United  States 
and  other  countries  was  also  imposed  by  that  section. 
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A  tax  on  bay  rum  and  other  articles  containing  alcohol  brought  from  Porto 
Rico  was  imposed  by  Act  Feb.  4,  1900,  c.  05,  ante,  i  6123. 

An  intemal-reyenue  tax  on  articles  of  Porto  Rican  manufacture  coming  into 
the  United  States  was  imposed  by  Act  April  12,  1900,  c.  191,  |  3,  ante,  §  3749. 

ProYisions  for  the  collection  of  the  internal-revenue  tax  on  articles  of  Porto 
Rlcan  manufacture  coming  into  the  United  States  were  made  by  Act  June  29, 
1906,  c.  3613,  I  1,  ante,  §  3750. 

Articles  going  into  Porto  Rico  from  the  United  States  were  exempted  from 
internal-revenue  taxes  by  the  Underwood  Tariff  Act  of  Oct  8,  1913,  c  16,  f 
IV,  D,  ante,  |  5295. 

§  6338a.  (Act  March  4,  1915,  c.  164.)  Drawback  on  articles  ship- 
ped to  Porto  Rico  or  Philippine  Islands. 
All  provisions  of  existing  laws  for  the  allowance  of  drawback  of 
internal-revenue  tax  on  articles  exported  from  the  United  States 
are,  so  far  as  applicable,  hereby  extended  to  like  articles  upon  which 
an  internal-revenue  tax  has  been  paid  when  shipped  from  the  Unit- 
ed States  to  the  Island  of  Porto  Rico  or  to  the  Philippine  Islands. 
(38  Stat.  1189.) 

See  ante,  f§  5295,  633a 

§  6339.  (Act  Oct.  1,  1890,  c.  1244,  §  10.)  Articles  in  schedule  in- 
tended for  exportation  to  be  maniifactured  in  bonded  ware- 
houses. 
All  medicines,  preparations,  compositions,  perfumery,  cosmetics, 
cordials,  and  other  liquors  manufactured  wholly  or  in  part  of  do- 
mestic spirits,  intended  for  exportation,  as  provided  by  law,  in  order 
to  be  manufactured  and  sold  or  removed,  without  being  charged 
with  duty,  and  without  having  a  stamp  affixed  thereto,  shall,  under 
such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe,  be 
made  and  manufactured  in  warehouses  similarly  constructed  to  those 
known  and  designated  in  Treasury  regulations  as  bonded-ware- 
houses, class  two:  Provided,  That  such  manufacturer  shall  first 
give  satisfactory  bonds  to  the  collector  of  internal  revenue  for  the 
faithful  observance  of  all  the  provisions  of  law  and  the  regulations 
as  aforesaid,  in  amount  not  less  than  half  of  that  required  by  the 
regulations  of  the  Secretary  of  the  Treasury  from  persons  allowed 
bonded-warehouses.  Such  goods,  when  manufactured  in  such 
warehouses,  may  be  removed  for  exportation  under  the  direction 
of  the  proper  officer  having  charge  thereof,  who  shall  be  designat- 
ed by  the  Secretary  of  the  Treasury,  without  being  charged  with 
duty,  and  without  having  a  stamp  affixed  thereto.  Any  manufac- 
turer of  the  articles  aforesaid,  or  of  any  of  them,  having  such 
bonded  warehouse  as  aforesaid,  shall  be  at  liberty,  under  such 
regulations  as  the  Secretary  of  the  Treasury  may  prescribe,  to 
convey  therein  any  materials  to  be  used  in  such  manufacture 
which  are  allowed  by  the  provisions  of  law  to  be  exported  free 
from  tax  or  duty,  as  well  as  the  necessary  materials,  implements, 
packages,  vessels,  brands,  and  labels  for  the  preparation,  put- 
ting up,  and  export  of  the  said  manufactured  articles;  and  every 
article  so  used  shall  be  exempt  from  the  payment  of  stamp  and 
excise  duty  by  such  manufacturer.  Articles  and  materials  so  to 
be  used  may  be  transferred  from  any  bonded-warehouse  in  which 
the  same  may  be,  under  such  regulation  as  the  Secretary  of  the 
Treasury  may  prescribe,  into  any  bonded-warehouse  in  which 
such  manufacture  may  be  conducted,  and  may  be  used  in  such 
manufacture,  and  when  so  used  shall  be  exempt  from  stamp  and 
excise  duty;  and  the  receipt  of  the  officer  in  charge  as  afore- 
said shall  be  received  as  a  voucher  for  the  manufacture  of  such 
articles.  Any  materials  imported  into  the  United  States  may,  under 
such  rules  as  the  Secretary  of  the  Treasury  may  prescribe,  and  un- 
der the  direction  of  the  proper  officer,  be  removed  in  original  pack- 
ages from  on  shipboard,  or  from  the  bonded-warehouse  in  which 
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the  same  may  be,  into  the  bonded-warehouse  in  which  such  manu- 
facture may  be  carried  on,  for  the  purpose  of  being  used  in  such 
manufacture,  without  payment  of  duties  thereon,  and  may  there  be 
used  in  such  manufacture.  No  article  so  removed,  nor  any  article 
manufactured  in  said  bonded  warehouse,  shall  be  taken  therefrom 
except  for  exportation,  under  the  direction  of  the  proper  officer  hav- 
ing charge  thereof,  as  aforesaid,  whose  certificate,  describing  the 
articles  by  their  mark  pr  otherwise,  the  quantity,  the  date  of  im- 
portation, and  name  of  vessel,  with  such  additional  particulars  as  may 
from  time  to  time  be  required,  shall  be  received  by  the  collector  of 
customs  in  cancellation  of  the  bonds,  or  return  of  the  amount  of  for- 
eign import  duties.  All  labor  performed  and  services  rendered  un- 
der these  regulations  shall  be  under  the  supervision  of  an  officer 
of  the  customs,  and  at  the  expense  of  the  manufacturer.  (26 
Stat.  614.) 

This  section  was  part  of  the  McKinley  Tariff  Act  of  1890,  cited  above. 

This  section  re-enacted,  without  material  change,  and  superseded  the  pro- 
visions of  R.  S.  i  34^3,  amended  by  Act  Feb.  27,  1877,  c.  69,  §  1,  19  Stat.  248 ; 
the  amendment  by  said  last  mentioned  act,  by  inserting,  after  the  words  "Ar- 
ticles and  materials,"  the  words,  "except  distilled  spirits,'*  having  been  su- 
perseded by  provisions  for  removal  of  distilled  spirits  from  distillery  ware- 
houses without  payment  of  tax,  by  manufactures  of  medicines,  preparations, 
etc.,  in  manufacturing  warehouses,  made  by  Act  March  1,  1879,  c.  125,  §  20, 
amended  by  Act  May  28,  1880,  c.  108,  §.  14,  ante,  §  6068. 

Provisions  for  removal  of  articles  manufactured  in  bonded  warehouses,  situ- 
ated in  any  of  the  Atlantic  States,  to  customs  bonded  warehouses  on  the  Pa- 
cific coast,  for  exportation  therefrom,  were  made  by  R.  S.  i  3434,  post,  §  6340. 

A  monthly  account  of  articles  in  bonded  warehouses  and  articles  exported 
were  required  from  collectors  by  R.  S.  §  3444,  post,  §  6341. 

Articles  manufactured  in  whole  or  in  part  of  imported  materials,  or  of  ma- 
terials subject  to  internal-revenue  tax,  and  intended  for  exportation  without 
being  charged  with  duty,  and  without  having  an  internal-revenue  stamp  affixed, 
may  be  manufactured  in  bonded  warehouses,  by  the  Underwood  Tariff  Act 
of  Oct.  3,  1913,  c  16,  §  IV,  M,  ante,  {  5072,  by  which  the  provisions  of  R. 
S.  S  3433,  were  made  applicable  to  bonded  manufacturing  warehouses  estab- 
lished under  that  act. 

Notes  of  Deoisiona 

Meaning  of  the  word  "liquors.''— The  tain  liquors  (which  had  been  manufac- 
word  "liquors"  in  this  section  does  not  tured  in  the  United  States,  in  a  bond- 
include  whisky.  (1894)  20  Op.  Atty.  ed  manufacturing  warehouse  under  R. 
Gen.  699.  S.  {  3433,  out  of  both  domestic  and 

_,       ,  ...  .   ,,,         .    .  „  imported  spirits  that  were  removed  to 

Meanlnfl  of  the  word  'Imported.  -  g^ch  warehouse  without  payment  of 
The  word  "imported"  m  R  S.  §  3433,  ^j^her  the  internal  revenue  or  customs 
IS  used  generally,  and  mcludes  reim-  duties,  and  which  Uquors  had  been  ex- 
ported.    (1884)  18  Op.  Atty.  Gen.  82.  p^^ed  therefrom)  were  imported  into 

Exportation  and  reimportation  of  llq-  ^^^  T^'^J  and  assessed  with  the  duty 

uorSw-A  lot  of  rum   which   had   been  Prescribed  by  the  statute  (Schedule  H) 

manufactured  within  the  United  States  f.«  foreign  hquors.     Advised  that,  the 

from  imputed  molasses,  was  exported  ^^r^^^tTlt^L^la"^^^^^^ 

December  3,  1883,  and  drawback  there-  ^**^  J^T  9^    Iffnrl  Ta  Jf  ^  ,« A; 

„        jj.  4.j/\i.u      fw\  R.   S.   §  2500,   affords  the  rule  under 

on  allowed,  and  reunported  October  20.  ^^^^  ^„  j         ^^y^,  t^,,^„      ^igSO) 

1884.     Held  to  be  dutiable  under  sec-  ^g  q^    Atty.  Gen.  243. 
tion   2500,   R.    S.   and   not   under   Act         xhat    section    does    not    contemplate 

March  3,  1883  (22  Stat.  488) ;  further-  the  levying  of  different  rates  of  duty 

more,   that  the   importers  are   entitled  on  the  several  different  ingredients  of 

to  remove  the  same  under  section  3433,  which  an  article  may  be  composed;    it 

R.  S.     (1884)  18  Op.  Atty.  Gen.  82.  is  the  product  that  is  to  be  taxed,  not 

In  February  and  March,  1886,  cer-  its  constituent  ingredients.     Id. 

§  6340.  (R.  S.  §  3434.)     Removal  in  bond  to  Pacific  coast  for  ex- 
portation. 

Any  article  manufactured  in  a  bonded  warehouse  established  under 
the  preceding  section,  and  situated  in  any  of  the  Atlantic  States,  may 
be  removed  therefrom  for  transportation  to  a  customs  bonded  ware- 
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house  at  any  port  on  the  Pacific  coast  of  the  United  States,  for  the 
purpose  only  of  being  exported  therefrom,  under  such  regulations 
and  upon  the  execution  of  such  bonds  or  other  security  as  the  Sec- 
retary of  the  Treasury  may  prescribe. 

Act  July  13,  1866,  c.184,  §  28.  14  Stat.  155. 

The  preceding  section  of  the  Revised  Statutes,  mentioned  in  this  section,  was 
R.  S.  §  3433,  which  was  re-enacted  in  and  supei-seded  by  section  10  of  the 
McKinley  Tariff  Act  of  Oct.  1,  1890,  c.  1244,  set  forth  ante,  {  6339. 

The  provisions  of  this  section  may  be  regarded  as  applicable  to  articles  man- 
ufactured in  bonded  warehouses  established  under  the  provisions  so  re-enacted. 

§  6341.  (R.  S.  §  3444.)  Collector's  monthly  account  of  articles 
in  bonded  warehouses,  and  articles  exported. 
Every  collector  who  has  charge  of  any  warehouse  in  which  dis- 
tilled spirits,  or  other  articles,  are  stored  in  bond,  shall  render  a 
monthly  account  of  all  such  articles  to  the  Commissioner  of  Internal 
Revenue,  by  whom  such  account  shall  be  examined  and  adjusted 
monthly,  so  as  to  exhibit  a  true  statement  of  the  responsibility  of 
such  collector  thereon.  In  adjusting  such  account,  the  collector 
shall  be  charged  with  all  the  articles  which  may  have  been  deposited 
or  received  under  the  provisions  of  law,  in  any  warehouse  in  his  dis- 
trict and  under  his  control,  and  shall  be  credited  with  all  such  arti- 
cles shown  to  have  been  removed  therefrom  according  to  law,  in- 
cluding transfers  to  other  collectors  and  to  his  successor  in  office, 
and  also  whatever  allowances  may  have  been  made  in  accordance 
with  law  to  any  owner  of  such  goods  or  articles  for  leakage  or  other 
losses.  And  every  collector  from  whose  district  any  distilled  spirits, 
tobacco,  snuff,  or  cigars  are  shipped  in  bond,  under  the  provisions 
of  this  Title,  shall  render  a  monthly  account  of  the  same  to  the 
Commissioner  of  Internal  Revenue,  showing  the  amount  of  each 
article  produced  and  shipped  in  bond,  the  amounts  of  which  the  ex- 
portation is  completed  according  to  law,  and  the  amount  remaining 
unaccounted  for  at  the  end  of  each  month;  also  any  excesses  or 
deficiencies  on  the  amounts  originally  reported  as  shipped. 

Act  July  20,  1868,  c  186,  §  100,  15  Stat.  165.  Act  June  6,  1872,  c.  315,  § 
31,  17  Stat.  255. 

A  duty  equal  to  the  internal  revenue  tax  was  required  to  be  assessed  on  re- 
imported  domestic  articles,  except  those  manufactured  in  bonded  warehouses, 
by  a  provision  of  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  i  IV,  P, 
ante,  §  5318. 

The  Ck>mmi8sioner  of  Internal  Revenue  was  required  to  submit  to  Congress 
annually  a  detailed  statement  as  to  the  manner  of  expending  the  money  ap- 
propriated for  the  detection  and  punishment  of  violations  of  the  internal- 
revenue  laws,  and  also  of  the  miscellaneous  expenditures  in  the  bureau,  by 
Act  March  3,  1893,  c.  208,  set  forth  post,  {  6366. 

§  6342.  (R.  S.  §  3445.)  Changes  of  stamps,  instruments  for  at- 
taching and  canceling. 
The  Commissioner  of  Internal  Revenue  may  make  such  change 
in  stamps,  and  may  prescribe  such  instruments  or  other  means  for 
attaching,  protecting,  and  canceling  stamps,  for  tobacco,  snuff, 
cigars,  distilled  spirits,  and  fermented  liquors,  or  either  of  them,  as 
he  and  the  Secretary  of  the  Treasury  shall  approve;  such  instru- 
ments to  be  furnished  by  the  United  States  to  the  persons  using  the 
stamps  to  be  affixed  therewith,  under  such  regulations  as  the  Com- 
missioner of  Internal  Revenue  may  prescribe. 

Act  July  20,  1868,  c.  186,  §  43,  15  Stat.  142.  Act  June  6,  1872,  c  315,  { 
12,  17  Stat  240. 

Articles  manufactured  wholly  or  in  part  of  domestic  spirits,  intended  for  ex- 
portation were  required  to  be  manufactured  in  bonded  warehouses  by  R.  S.  § 
3433,  which  was  re-enacted  by  Act  Oct  1,  1890,  c.  1244,  §  10,  ante,  §  6339. 

Having  in  possession  unlawfully  impressions  of  instruments  used  for  print- 
ing any  obligation  of  the  United  States,  and  removing  tools  or  materials  used 
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for  printing  bonds,  notes,  and  stamps,  were  punishable  by  R.  S.  S§  5433,  5453, 
which  were  incorporated  into  the  Criminal  Code  in  sections  153,  155,  thereof, 
post,  iS  10323,  10325,  and  were  repealed  by  section  341  thereof,  post,  §  10515. 

Notes  of  Deoiflioiui 

Penalty  and  forfeiture.— Merely  tack-  der  and  in  conformity  with  those  see- 
ing a  piece  of  newspaper  over  the  tions  have  the  force  of  law;  and  a 
stamped  end  of  a  barrel  of  distilled  failure  to  comply  therewith  is  punish- 
spirits  is  no  ground  of  forfeiture  under  able  under  the  general  clause  of  section 
the  internal  revenue  laws  and  the  regu-  6358,  post  (1877)  15  Op.  Atty.  Gen. 
lations  of  the  internal  revenue  depart-  191. 
ment  U.  S.  v.  Three  Barrels  of  Whis- 
ky (0.  0.  1898)  77  Fed.  963.  CitM    without    definite    application, 

This  section  and  the  section  follow-  In  re  Kollock  (1897)  17  Sup.  Ct.  444, 
ing  give  the  Secretary  of  the  Treasury  448,  165  U.  S.  526,  41  L.  Ed.  813; 
and  the  Commissioner  of  Internal  Rev-  Dougherty  v.  U.  S.  (1901)  108  Fed. 
enue  power  to  require  and  enforce  the  56,  58,  47  C.  C.  A.  195,  writ  of  cer- 
use of  the  so-called  Hunter  stamp  upon  tiorari  denied  (1901)  21  Sup.  Ct  926, 
cigars.     Regulations   promulgated   un-  181  U.  S.  622,  45  L.  Ed.  1033. 

§  6343.  (R.  S.  §  3446,  as  amended.  Act  March  1,  1879,  c.  125,  § 
18.)  Power  to  alter  form  and  device  of  internal-revenue 
stamps,  labels,  etc.;  method  of  cancellation. 
The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  establish  and,  from  time  to  time, 
alter  or  change  the  form,  style,  character,  material,  and  device  of 
any  stamp,  mark,  or  label  used  under  any  provision  of  the  laws  re- 
lating to  internal  revenue.  Such  stamps  shall  be  attached,  protect- 
ed, removed,  canceled,  obliterated,  and  destroyed,  in  such  manner 
and  by  such  instruments  or  other  means  as  he,  with  the  approval  of 
the  Secretary  of  the  Treasury,  may  prescribe ;  and  he  is  hereby  au- 
thorized and  empowered  to  make,  with  the  approval  of  the  Secretary 
of  the  Treasury,  all  needful  regulations  relating  thereto;  and  all 
pains,  penalties,  fines,  and  forfeitures  now  provided  by  law  relating 
to  internal-revenue  stamps  shall  apply  to  and  have  full  force  and 
effect  in  relation  to  any  and  all  stamps  which  may  or  shall  be  so 
established  by  the  Commissioner  of  Internal  Revenue:  Provided, 
Such  stamps  or  device  or  instrument  or  means  of  removal  or  oblit- 
eration, shall  entail  no  additional  expense  upon  the  persons  required 
to  affix  or  use  the  same. 

Act  July  20.  1868,  c.  186,  {  101,15  Stat.  165.  Act  March  1,  1879,  c.  125, 
§  18,  20  Stat.  851. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"The  Secretary  of  the  Treasury  and  the  Commissioner  of  Internal  Revenue, 
may  alter,  renew,  or  change  the  form,  style,  and  device  of  any  stamp,  mark, 
or  label  used  under  any  provision  of  the  laws  relating  to  distilled  spirits,  to- 
iBacco,  snuff,  and  cigars,  when  in  their  judgment  necessary  for  the  collection 
of  revenue  tax,  or  the  prevention  or  detection  of  frauds  thereon ;  and  may 
make  and  publish  such  regulations  for  the  use  of  such  mark,  stamp,  or  label 
as  they  find  requisite.  But  in  no  case  shall  such  renewal  or  change  extend  to 
an  abandonment  of  the  general  character  of  the  stamps  above  mentioned,  nor 
to  the  dispensing  with  any  provisions  requiring  that  such  stamps  shall  be 
kept  in  book  form  and  have  thereon  the  signatures  of  revenue  officers." 

It  was  amended  to  read  as  set  forth  here,  by  Act  March  1,  1879,  c.  125,  § 
18,  cited  above. 

Transmission  of  internal-revenue  stamps  to  the  officers  of  internal  revenue 
was  required  to  be  made  through  the  mails  in  registered  packages  by  Act  Aug. 
15,  1876,  c.  287,  §  1,  post,  §  6345. 

The  Commissioner  of  Internal  Revenue  was  required  to  estimate  the  tax 
on  articles  sold  without  being  stamped,  and  to  assess  the  same,  by  Act  Aug. 
27,  1894,  c  349,  I  47,  post,  §  6348. 

Spoiled  or  destroyed  stamps,  or  stamps  rendered  useless  or  which  have  been 
improperly  used,  may  be  redeemed,  by  Act  May  12,  1900,  c.  393,  f  1,  as  amend- 
ed by  Act  June  30,  1902,  c.  1327,  §  2,  post,  §  6346. 

Notes  of  Deolsiona 

See  notes  under  the  preceding  sec-  Adoption  of  stamps  and  regulations 
tiozL  for  their  use,  etOi^-The  Commissioner 
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of  Internal  Revenue,  with  the  approval  the    Hamilton-Brooks    stamp,    at   the 

of  the  Secretary  of  the  Treasury,  may  time     contemplated     by     that    device, 

adopt  the  device  known  as  the  Hamil-  should  such  stamp  be  adopted  in  pur- 

ton-Brooks  cigar  stamp,  and  prescribe  suance  of  the  provisions  of  this  section, 

regulations    for    its    use,    cancellation,  He   would    under    existing    laws  incur 

and  destruction,  in  accordance  with  the  liability  for  not  destroying  the  stamp 

design  of  its  inventor,  if  deemed  ex-  when  the  box  is  emptied,  but  not  for 

pedient.      (1881)    17    Op.    Atty.    Gen.  refusal  or  neglect  to  do  so  previously 

111.  thereto.      (1880)    16    Op.    Atty.    (Jen. 

443. 

Portraits  of   living    persons   on  j^  failure  to  use,  cancel,  and  de- 

stampsw-In    placing    the    portraits    of  g^^^y  g^^.^  stamp,  as  directed  by  such 

hving   persons    upon   internal    revenue  regulations,    would    make    the    party 

stamps  there  is  really  no  infraction  of  chargeable   with   the   failure   amenable 

the   provisions   of   section   65>49,    post,  ^^  ^^  penalties  existing  March  1,  1879 

nor  are  such  ornaments  forbidden  to  be  (20  Stat.  351),  as  to  the  stamps  then 

placed   on  such   stamps  by  any   other  ^  ^^^      ^ggi)  ^  q^   j^^   q^^^  Hl 

legislative  enactment;    yet  their  exclu-  ^.^  ^        ,^-      *   ^  ^  ,-.             „    « 

sion  therefrom   would  seem  to   be  in  ^Clted     without  defln  te     applicatton, 

consonance  with  the  spirit  of  said  sec-  E?^?^®^);  J:  J?'  ^  ,^}^P  i^^  ^^ 

tion.     (1875)  14  Op.  Atty.  Gen.  528.  ^»  58,  47  O.  O.  A    195  (wnt  of  cer- 

tioran  demed  [1901]  21  Sup.  Ct  926, 

Penaltles^A  dealer  in  cigars  would  181  U.  S.  622,  45  L.  Ed.  1033) ;  In  re 

not  be  liable  to  any  penalty  under  exist-  Kollock  (1897)   17  Sup.  Ct  444,  448, 

ing  laws   (see  sections  6207  and  6214,  165  U.  S.  526,  41  L.  Ed.  813;    In  re 

ante),  for  refusal  or  neglect  to  detach  Blackstaff  Engineering  Go.  (D.  G.  1912) 

the  coupons  from  the  stamp  known  as  200  Fed.  1019. 

§  6344.  (Act  March  3,  1899,  c.  424,  §  1.)  Stamps  to  be  printed 
on  hand-roller  presses. 
The  faces  of  all  tobacco  stamps  for  use  upon  packages  of  two 
pounds  and  upward,  and  of  all  beer,  whiskey,  cigar,  snufF,  oleo- 
margarine, and  special  liquor  tax  stamps,  shall  hereafter  be  printed 
from  engraved  plates  upon  hand-roller  plate-printing  presses.  (30 
Stat.  1082.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1900,  cited  above. 

The  faces  of  internal  revenue  stamps  are  to  continue  to  be  printed  from 
intaglio  plates  on  hand-roller  or  power  plate  printing  presses,  as  the  Secretary 
of  the  Treasury  may  determine,  such  presses  to  be  operated  by  plate  printers, 
by  a  provision  of  Act  Aug.  24,  1912,  c.  355,  |  1,  post,  i  6556. 

§  6345.  (Act  Aug.  15,  1876,  c.  287,  §  1.)     Transmission  of  stamps 
to  internal-revenue  officers. 
Hereafter  the  transmission  of  internal  revenue  stamps  to  the  of- 
ficers of  the  internal  revenue  service  shall  be  made  throug;h  the 
mails  of  the  United  States  in  registered  packages.     (19  Stat.  152.) 
This  was  a  provision   following  an  appropriation  for  printing   stamps  in 
the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
1877,  cited  above. 

§  6346.  (Act  May  12,  1900,  c.  393,  §  1,  as  amended,  Act  June  30, 
1902,  c.  1327.)  Redemption  of  spoiled  stamps,  etc. 
The  Commissioner  of  Internal  Revenue,  subject  to  regula- 
tions prescribed  by  the  Secretary  of  the  Treasury,  may,  upon  re- 
ceipt of  satisfactory  evidence  of  the  facts,  make  allowance  for  or 
redeem  such  of  the  stamps,  issued  under  authority  of  law,  to  de- 
note the  payment  of  any  internal-revenue  tax,  as  may  have  been 
spoiled,  destroyed,  or  rendered  useless  or  unfit  for  the  purpose  in- 
tended, or  for  which  the  owner  may  have  no  use,  or  which  through 
mistake  may  have  been  improperly  or  unnecessarily  used,  or  where 
the  rates  or  duties  represented  thereby  have  been  excessive  in 
amount,  paid  in  error,  or  in  any  manner  wrongfully  collected.  Such 
allowance  or  redemption  may  be  made,  either  by  giving  other 
stamps  in  lieu  of  the  stamps  so  allowed  for  or  redeemed,  or  by  re- 
funding the  amount  or  value  to  the  owner  thereof,  deducting  there- 
from, in  case  of  repayment,  the  percentage,  if  any,  allowed  to  the 
purchaser  thereof;   but  no  allowance  or  redemption  shall  be  made 
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in  any  case  until  the  stamps  so  spoiled  or  rendered  useless  shall 
have  been  returned  to  the  Commissioner  of  Internal  Revenue,  or 
until  satisfactory  proof  has  been  made  showing  the  reason  why  the 
same  can  not  be  returned;  or,  if  so  required  by  the  said  Commis- 
sioner, when  the  person  presenting  the  same  can  not  satisfactorily 
trace  the  history  of  said  stamps  from  their  issuance  to  the  presenta- 
tion of  his  claim  as  aforesaid :  Provided,  That  documentary  and  pro- 
prietary stamps  issued  under  the  provisions  of  "An  Act  to  provide 
ways  and  means  for  war  expenditures,  and  for  other  purposes,"  ap- 
proved June  thirteenth,  eighteen  hundred  and  ninety-eight,  may  be 
redeemed  only  when  presented  in  quantities  of  two  dollars  or  more, 
face  value:  Provided  further.  That  no  claim  for  the  redemption  of 
or  allowance  for  stamps  shall  be  allowed  unless  presented  within  two 
years  after  the  purchase  of  said  stamps  from  the  Government,  ex- 
cepting documentary  and  proprietary  stamps  issued  under  the  Act 
of  June  thirteenth,  eighteen  hundred  and  ninety-eight,  which 
stamps  may  be  redeemed  as  hereinbefore  authorized,  upon  presen- 
tation prior  to  the  first  day  of  July,  nineteen  hundred  and  four.  (31 
Stat.  177.    32  Stat.  506.) 

This  section  and  the  section  next  following  were  part  of  an  act  authorizing 
the  Gommissioner  of  Internal  Revenue  to  redeem  or  make  allowance  for  inter- 
nal revenue  stamps,  cited  above. 

This  section,  as  originally  enacted,  was  amended  by  adding  to  the  second  pro- 
viso the  words  "excepting  documentary  and  proprietary  stamps,'*  etc.,  to  the 
end  of  the  section  as  set  forth  here,  by  Act  June  30,  1902,  c.  1327,  cited 
above. 

The  provisions  for  stamps  made  by  Act  June  13,  1898,  c.  448,  mentioned  in 
the  first  proviso  of  this  section,  were  repealed  by  Act  April  12,  1902,  c.  500, 
§§  5,  7,  32  Stat.  97. 

This  section  superseded  R.  S.  §  8426,  as  amended  by  Act  March  1,  1879,  c. 
125,  S  17,  20  Stat.  349. 

Provisions  for  the  return  to  the  owners  of  bank  checks  and  other  instru- 
inents  for  the  payment  of  money  having  stamps  imprinted,  after  redemption 
and  cancellatioA  of  the  stamps  and  for  the  destruction  of  instruments  re- 
maining unclaimed  at  the  expiration  of  one  year,  were  made  by  Res.  Feb.  26, 
1902,  No.  7,  32  Stat.  736.    They  are  omitted,  as  temporary  merely. 

Notes  of  DeoiBions 

See  I  6097,  ante,  and  notes  thereun-  Stamps  destroyed  In  warehouse.— 
der.  Where  a  manufacturer  destroyed 
Regulations  as  to  redemption  of  Jtamps  on  boxes  of  cigars  in  his  we- 
•tamps  or  relmbursemenL-The  Com-  ^<>,??«  because  he  was  enjomed  from 
missioner  of  Internal  Revenue  has  au-  f  "^°«^  *^«°^  '°  those  boxes,  his  case 
thority,  with  the  approval  of  the  Sec-  ^^^«  .^^^^  w'^Tt^'  V^?  ^^^*®* 
retary  of  the  Treasury,  to  make  regu-  fr°^|"",^Sim'4l  Pt  '^'  2^  ^^  ^'''  ""' 
lations  looking  to  the  redemption  of  ^'  ^'  ^^^^^^  ^^  ^^  ^^'  ^^' 
unused  documentary  stamps  issued  un-  Effect  of  payment  of  Insurance  on 
der  War  Revenue  Act  June  13,  1898.  stamps  destroyed  by  Are.— Where  inter- 
(1901)  22  Op.  Atty.  Gen.  568.  nal  revenue  stamps  have  been  destroy- 
In  the  absence  of  such  rules,  the  ed  by  fire  before  they  have  been  used, 
Commissioner  of  Internal  Revenue  may  the  fact  that  the  owner  has  received 
cause  such  unused  stamps  to  be  re-  payment  therefor  under  a  contract  of 
deemed.  Id.  insurance  does  not  bar  his  right  to 
A  regulation  prescribed  by  the  com-  claim  payment  from  the  United  States, 
missioner  of  internal  revenue,  requir-  under  R.  S.  §  3426,  as  amended  by  20 
ing  claimants  under  the  statute  to' make  Stat.  327,  349,  where  the  recovery  is 
oath  "that  the  value  or  reimbursement  sought  for  the  use  of  the  insurer.  U.  S. 
of  the  value  of  said  stamps,  or  any  ▼•  American  Tobacco  Co.  (1897)  17  Sup. 
portion  thereof,  has  not  heretofore  Ct.  019,  621,  166  U.  S.  468,  41  L.  Ed. 
been  received  by  claimant,  directly  or  1081. 

indirectly,"    is    substantially    complied  Binding  effect  of  award  by  commls- 

with  by  an  oath  that  such  value  or  re-  sloner.— When  the  commissioner  of  in- 

imbursement,    or    any    portion    there-  ternal  revenue  makes  an  award  in  ref- 

of,  "has  not  heretofore  been  received  erence  to  subject-matter  of  which  he 

by  claimant,  directly  or  indirectly,  from  has  jurisdiction,  as  in  case  of  an  award 

the  government."     U.   S.  v.  American  under  this  section,  such  award,  if  unim- 

Tobacco  Co.   (1897)   17  Sup.  Ct.  619,  peached,  is  binding.     Dugan  v.  U.   S. 

622.  166  U.  S.  468,  41  L.  Bd.  1081.  (1899)  34  Ct  CI.  458. 
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Effect  of  statute  as  to  protest  or  no-  the  government  will  not  be  heard  to 
tice  to  sustain  reeovery  of  stamp  tax.p-  complain  on  appeal,  for  the  first  time. 
The  necessity  of  protest  or  notice  to  that  the  suit  is  for  money  only,  and  the 
sustain  the  recovery  of  a  stamp  tax  commissioner  is  deprived  of  his  right  to 
illegally  collected  on  manifests  of  car-  elect  U.  S.  v.  American  Tobacco  Co. 
goes  on  vessels  bound  to  foreign  porte  (1897)  17  Sup.  Ct.  619,  620,  166  U.  S. 
is  not  removed  by  the  provision  of  Act  468,  41  L.  Ed.  1081. 
May  12,  1900,  c  393,  31  Stat.  177,  aa-  Certain  parties  became  entitled  to  a 
thorizing  the  commissioner  of  internal  judgment  against  an  internal  revenue 
revenue  to  redeem  or  make  allowance  collector  for  the  cost  of  stamps  which 
for  internal  revenue  stamps  in  any  he  had  illegally  compelled  them  to  use. 
manner  "wrongfully  collected."  U.  S.  v.  Held  that,  inasmuch  as  they  had  pur- 
New  York  &  Cuba  Mail  S.  S.  Co.  (1906)  chased  the  revenue  stamps  in  large 
26  Sup.  Ct.  327,  329,  200  U.  S.  488,  50  quantities  and  evidently  for  other  pur- 
L.  Ed.  569,  reversing  judgment  New  poses  than  that  of  paying  the  unlaw- 
York  &  Cuba  Mail  S.  S.  Co.  (D.  C.  ful  tax,  they  were  entitled  to  interest 
1903)  125  Fed.  320.  only   from   the   date   of   their   demand. 

Aotion   against  collector  founded   on  Treat  v   Ti«rlor  ( 1908)  166  Fe<L  1021 

8tatute.-Though   the   commissioner   of  ^  P'   ^' J^   w^  "i^TciSf.  ^i«^!S^ 

internal  revenue  has  the  choice,  in  re-  Taylor  v.  Treat  (C.  C.  1907)  153  Fed 

deeming  unused  revenue  stamps,  either  ^^* 

to  give  other  stamps  or  refund  in  mon-  Cited     without    definite    application, 

ey,  yet  where  he  has  refused  to  do  ei-  Johnson  &  Johnson  v.  Herold   (C.  C. 

ther,  and  compelled  the  claimant  to  sue,  1907)  161  Fed.  593. 

§  6346a.  (Act  Sept.  8,  1916,  c.  463,  §  411.)  Allowance  for  or  re- 
demption of  stamps ;  issue  imder  former  acts. 
That  the  Commissioner  of  Internal  Revenue,  subject  to  regula- 
tion prescribed  by  the  Secretary  of  the  Treasury,  may  make  allow- 
ance for  or  redeem  stamps,  issued,  under  authority  of  the  Act 
approved  October  twenty-second,  nineteen  hundred  and  fourteen, 
entitled  "An  Act  to  increase  the  internal  revenue,  and  for  other  pur- 
poses," and  the  joint  resolution  approved  December  seventeenth, 
nineteen  hundred  and  fifteen,  entitled  "J^^^^  resolution  extending 
the  provisions  of  the  Act  entitled  'An  Act  to  increase  the  integiai 
revenue,  and  for  other  purposes,'  approved  October  twenty-second, 
nineteen  hundred  and  fourteen,  to  December  thirty-first,  nineteen 
hundred  and  sixteen,"  to  denote  the  payment  of  internal  revenue 
tax,  and  which  have  not  been  used,  if  presented  within  two  years 
after  the  purchase  of  such  stamps.    (39  Stat.  793.) 

This  is  a  provision  of  ''An  act  to  increase  the  revenue,  and  for  other  pur- 
poses," cited  above. 

Act  Oct  22,  1914,  c.  331,  referred  to,  was  repealed  in  part  by  Act  SepL 
8,  1916,  c.  463,  f  410,  ante,  !  5980L 

Res.  Dec.  17,  1915,  No.  4,  referred  to  is  set  forth  in  notes  under  S  59802, 
ante. 

§  6347.  (Act  May  12,  1900,  c.  393,  §  2.)  Decision  of  Commissioner 
final. 
The  finding  of  facts  in  and  the  decision  of  the  Commissioner  of 
Internal  Revenue  upon  the  merits  of  any  claim  presented  under  or 
authorized  by  this  Act  shall,  in  the  absence  of  fraud  or  mistake  in 
mathematical  calculation,  be  final  and  not  subject  to  revision  by 
any  accounting  officer.    (31  Stat.  178.) 

See  notes  to  the  preceding  section  of  this  act,  ante,  S  6346. 

§  6348.  (Act  Aug.  27,  1894,  c.  349,  §  47.)  Assessment  of  tax  on 
articles  sold  without  stamps ;  coUection. 
Whenever  any  article  upon  which  a  tax  is  required  to  be  paid 
by  means  of  a  stamp  is  sold  or  removed  for  sale  by  the  manu- 
facturer thereof,  without  the  use  of  the  proper  stamp,  in  addition 
to  the  penalties  imposed  by  law  for  such  sale  or  removal,  it  shall 
be  the  duty  of  the  Commissioner  of  Internal  Revenue,  within  a  period 
of  not  more  than  two  years  after  such  removal  or  sale,  upon  such 
information  as  he  can  obtain,  to  estimate  the  amount  of  the  tax 
which  has  been  omitted  to  be  paid,  and  to  make  an  assessment 
therefor  upon  the  manufacturer  or  producer  of  such  article.     He 
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shall  certify  such  assessment  to  the  collector,  who  shall  immediately 
demand  payment  of  such  tax,  and  upon  the  neglect  or  refusal  of 
payment  by  such  manufacturer  or  producer,  shall  proceed  to  collect 
the  same  in  the  manner  provided  for  the  collection  of  other  as- 
sessed taxes.    (28  Stat.  562.) 

This  section  was  part  of  the  Wilson  Tariff  Act  of  1894,  cited  above. 
The  Commissioner  was  required  to  estimate  the  tax  on  tobacco,  snuff,  or 
cigars  sold  withoat  stamps,  by  R.  S.  {  3371,  as  amended  by  Act  March  1,  1879, 
c  125,  §  14,  incorporated  into  said  section,  ante,  §  6180;  on  oleomargarine 
Bold  withoat  the  use  of  proper  stamps,  by  Act  Aug.  2,  1886,  c.  840,  §  9,  under 
chapter  7A  of  this  Title,  ante,  {  6221;  on  filled  cheese  sold  without  the  use 
of  proper  stamps,  by  Act  June  6,  1896,  c.  837,  §  10,  under  chapter  7B  of  this 
Title,  ante,  {  6249 ;  and  on  mixed  flour  sold  without  the  use  of  proper  stamps, 
by  Act  June  13,  1898,  c.  448,  §  41,  under  chapter  70  of  this  Title,  ante,  § 
6263. 

Cited  without  definite  application,  720  (reversed  [1911]  31  Sup.  Ct.  155, 
U.  S.  V.  Ohamberlin  (1907)  156  Fed.  219  U.  S.  250,  55  L.  Ed.  204) ;  Epremi- 
881.  888,  84  C.  O.  A.  461,  13  Ann,  Cas.      am  v.  Ward  (C.  C.  1900)  169  Fed.  691. 

§  6349.  (R.  S.  §  3447.)  Where  mode  of  assessing  or  collecting  any 
tax  is  not  provided  for;  regulations. 
Whenever  the  mode  or  time  of  assessing  or  collecting  any  tax 
which  is  imposed  is  not  provided  for,  the  Commissioner  of  Internal 
Revenue  may  establish  the  same  by  regulation.  He  may  also  make 
all  such  regulations,  not  otherwise  provided  for,  as  may  have  be- 
come necessary  by  reason  of  any  alteration  of  law  in  relation  to  in- 
ternal revenue. 

Act  July  20,  1868,  c.  186,  {  103,  15  Stat.  166. 

Notes  of  Deolsionfl 

Regulations  at  having  force  of  stat-  done  so  by  circular  of  InstnictlonB  July 

ute.— Regulations  made  by  the  commis-  7,  1899,  making  the  tax  assessable  as 

doner  pursuant  to  the  statutory  author-  soon  as  determined  from  the  monthly 

ity,  with  the  approval  of  the  secretary  returns  required  by  the  act,  from  that 

of  the  treasury,  in  respect  to  the  assess-  time  forward  montlily  collections  were 

ment  and  collection  of  internal  revenue,  expressly  authorized  by  law.     Prior  to 

have  the  force  of  statutes;  and  the  acts  that  date  such  collections  were  also  au- 

of  the  commissioner  are  presumed  to  thorized,  the  act  itself  making  the  as- 

be   the  acts   of  the  secretary.     In  re  sessment  when  the  amount  of  the  tax 

Huttman  (D.  0.  1895)  70  Fed.  699.  due  was  made  to  appear  by  the  month- 
ly returns  showing  gross  receipts  ex- 

Vold  regulation^A  regulation  which  ceeding  $250,000.  Spreckels  Sugar  Re- 
has  the  effect  to  subject  classes  of  prop-  fining  Co.  v.  McClain  (C.  0.  1901)  109 
erty  to  forfeiture  and  classes  of  persons  Fed.  76,  judgment  reversed  (1902)  113 
to  fines  and  penalties  excluded  there-  Fed.  244,  51  C.  C.  A-  201,  which  is  re- 
from  by  statute  is  void.  U.  S.  v.  11,-  versed  (1904)  24  Sup.  Ct  376,  192  U. 
150  Pounds  of  Butter  (1912)  195  Fed.  S.  397,  48  L.  Ed.  496. 
657,  115  C.  0.  A.  463.  ^.^  .  ,..  ^  .^  ,.  „  ., 
'  Cited    without    definite    application. 

War  revenuOiP-The  War  Revenue  Act  Coopersville  Co-operative  Creamery 
of  1898  having  made  no  provision  as  to  Co.  v.  Lemon  (1908)  163  Fed.  145.  89 
the  mode  of  collecting  such  tax,  by  vir-  C.  C.  A.  595;  TJ.  S.  v.  Fifty-Nine 
tue  of  section  31,  and  this  section,  the  Demijohns  Aguadiente  and  Four  Bar- 
commissioner  was  authorized  to  estab-  rels  of  Cigarettes  (D.  C.  1889)  39  Fed. 
lish  the  same  by  regulation;  and  having  401,  402. 

§  6350.  (R.  S.  §  3448.)     Internal-revenue  laws,  when  co-extensive 
with  jurisdiction  of  United  States. 

The  internal-revenue  laws  imposing  taxes  on  distilled  spirits,  fer- 
mented liquors,  tobacco,  snuflf,  and  cigars  shall  be  held  to  extend  to 
such  articles  produced  anywhere  within  the  exterior  boundaries  of 
the  United  States,  whether  the  same  be  within  a  collection-district 
or  not. 

Act  July  20,  1868,  c.  186.  i  107,  15  Stat.  167. 

The  Territory  of  Hawaii  was  made  a  collection  district  by  Act  April  30, 
1900,  c.  339.  i  87,  ante,  {  5845. 

Notes  of  Deoisioiui 

See,  also,  notes  under  ||  5842  and  I  ndian  territory  or  oo u n try ^— This  sec- 
6174,  ante.  tion  applies  to  and  is  in  force  in  the 
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Indian  territory  embraced  within  tlie 
western  district  of  Arkansas,  occupied 
by  the  Cherokee  Indians,  notwithstand- 
ing the  treaty  of  1866  between  the  Unit- 
ed States  and  those  Indians,  which  ex- 
empted them  from  taxation  within  the 
territory.  The  Cherokee  Tobacco 
(1870)  78  U.  a  (11  WalL)  616,  618, 
20  li.  Ed.  227. 

Internal  revenue  taxes  on  distilled 
spirits,  fermented  liquors,  tobacco,  etc., 
produced  in  the  Indian  Territory,  and 
special  taxes  on  the  manufacture  and 
sale  of  those  articles  in  that  territory, 
may  lawfully  be  collected  within  the 
same.     (1884)  18  Op.  Atty.  Gen.  66. 

Refusal  to  furnish  special  revenue 
stamps  within  territory  which  has  ceas- 
ed to  be  Indian  country  may  be  based 
upon  the  fact  that  there  are  no  coun- 
ties nor  legally  organized  towns  whose 
limits  are  capable  of  definition,  and 
therefore  such  license  cannot  specifical- 
ly define  and  describe  known  places  of 
doing  business  as  contemplated  by  sec- 
tions 5963,  5964,  ante.  (1889)  19  Op. 
Atty.  Gen.  306. 

The  Internal  Revenue  Department 
may  decline  to  furnish  special  revenue 
stamps  for  the  sale  of  intoxicating  liq- 
uors within  that  territory  until  Con- 
gress shall  have  time  to  consider  the 
subject    Id. 


Alaska.p-Ala8ka  was  so  incorporated 
into  the  United  States  by  the  treaty 
under  which  it  was  acquired,  and  by 
such  subsequent  congressional  legisla- 
tion as  Act  July  20,  1868,  c.  186,  §  167 
(this  section),  and  Act  July  27,  1868,  c 
237,  15  Stat  240,  extending  the  laws 
of  the  United  States  relating  to  cus- 
toms, commerce,  and  navigation  over 
Alaska  and  establishing  a  collection 
district  therein,  as  to  render  repugnant 
to  Const  Amend.  6,  Act  June  6,  1900, 
c  786,  §  171.  31  Stat  358,.that  in  trials 
for  misdemeanors  in  Alaska  six  ju- 
rors shall  constitute  a  legal  jury.  Ras- 
mussen  v.  U.  S.  (1905)  25  Sup.  Ct  514, 
516,  197  U.  S.  516,  49  L.  Ed.  862. 

Philippine  Islands.— Prior  to  the  pas- 
sage of  Act  July  1,  1902  (32  Stat  691), 
the  Philippine  Islands  were  "within  the 
exterior  boundaries  of  the  United 
States"  within  the  meaning  of  this  sec- 
tion, and  subject  to  its  provisions;  but 
since  its  passage  the  provisions  of  that 
section  have  been  inoperative  in  those 
islands,  section  1  of  that  act  providing 
in  effect  that  the  laws  of  the  United 
States  shall  not  apply  to  the  Philippine 
Islands.  No  internal  revenue  tax, 
therefore,  can  be  imposed  under  the 
laws  of  the  United  States  on  cigars 
shipped  into  this  country  from  the 
PhUippine  Islands.  (1902)  24  Op.  Atty. 
Gen.  120. 


§  6351.  (R.  S.  §  3449.)  Removing  any  liquors  or  wines  under  oth- 
er than  trade-names ;  penalty. 
Whenever  any  person  ships,  transports,  or  removes  any  spirituous 
or  fermented  liquors  or  wines,  under  any  other  than  the  proper 
name  or  brand  known  to  the  trade  as  designating  the  kind  and 
quality  of  the  contents  of  the  casks  or  packages  containing  the  same, 
or  causes  such  act  to  be  done,  he  shall  forfeit  said  liquors  or  wines, 
and  casks  or  packages,  and  be  subject  to  pay  a  fine  of  five  hundred 
dollars. 

Act  July  13,  1866,  c  184,  §  29, 14  Stat  156. 
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1. 
2. 
t. 

4. 
5. 
6. 
7. 
8. 
9. 

10. 

11. 
12. 


Constitutionality. 

Partial  repeal. 

Origin,    purpose,    and    construcUon    of 

statute  in  general. 
Meaning  of  the  term  "package." 
Violation  of  statute  in  general. 
Presumption  as  to  violation. 
Shipment  without  name  or  brand. 
Shipment  concealing  name  or  brand. 
Shipping     bottles     packed     in    barrels 

marked  "groceries." 
Fraud  or  fraudulent  intent  as  involved 

in  prosecution. 
Forfeiture  and  penalty. 
Infoimation  or  complaint. 


1.  CoRStitutionalltyw^This  sectiozi  is 
not  unconstitutional,  within  the  prin- 
ciple of  the  Trade-Mark  Cases  (1879) 
100  U.  S.  82,  25  L.  Ed.  550,  because  it 
incidentally  acts  in  some  cases  as  a 
protection  to  trade-marks.  U.  S.  v. 
Loeb   (C,  C.  1892)  49  Fed.  636. 

2.  Partial  repeal.— This  section,  in  so 
far  as  it  relates  to  the  shipment,  trans- 
portation, or  removal  not  wholly  within 
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the  limits  of  a  state  of  spirituous  or 
fermented  liquors  or  wines,  was  repeal- 
ed by  the  enactment  of  the  pure-food 
law.     (1908)  26  Op.  Atty.  Gen.  475. 

The  question  whether,  this  section  was 
repealed,  in  so  far  as  it  relates  to  pure- 
ly intrastate  shipment,  transportation, 
or  removal  of  spirituous  or  fermented 
liquors  or  wines,  by  the  enactment  of 
the  pure  food  law,  not  decided.     Id. 

3.  Origin,  purpose,  and  conatruetlon 
of  statute  In  generals— This  statute  is 
a  revenue,  and  not  a  trade-mark,  reg- 
ulation, and  its  validity  is  not  affected 
by  the  fact  that  it  incidentally  tends  to 
the  discovery  of  private  frauds.  U.  S. 
V.  One  Hundred  and  Thirty-Two  Pack- 
ages of  Spirituous  liquors  and  Wines 
(1896)  76  Fed.  364,  22  0.  C.  A.  22a 

This  section  applies  only  to  shipments 
by  distillers,  brewers,  manufacturers  of 
wine,  rectifiers,  and  wholesale  dealers 
in  spirits  or  fermented  liquors  or  wines, 
and  not  to  all  persons  generally.     U. 
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S.  V.  Twenty  Boxes  of  Corn  Whisky 
(1904)  133  Fed.  910,  67  C.  C.  A.  214, 
affirming  judgment  U.  S.  v.  Twenty 
Boxes  of  Corn  Liquor  (D.  0.  1902)^ 
123  Fed.  135. 

This  section  is  to  prevent  frauds  on 
the  revenue,  and  has  no  application  to 
marks  or  brands  placed  on  packages  by 
government  officers.  Woolner  &  Co.  v. 
Rennick  (C.  C.  1908)  170  Fed.  662. 

This  section  first  appeared  as  a  pro- 
viso to  section  29  of  Act  July  13,  1866, 
c.  184,  14  Stat.  156,  where,  construed 
with  reference  to  its  context,  it  must 
apply  to  some  removal  from  the  dis- 
tillery or  warehouse  under  an  improper 
or  misleading  title,  such  as  a  removal 
of  whisky  from  a  distillery  to  the  ware- 
house in  casks  under  the  name  of  bran- 
dy or  the  reverse,  whereby  there  would 
be  opportunities  for  defrauding  the 
government.  U.  S.  v.  One  Hundred  and 
Thirty-Two  Packages  of  Spirituous  Liq- 
uors (D.  O.  1895)  65  Fed.  980. 

The  words  "proper  name  or  brand 
known  to  the  trade  as  designating  the 
kind  and  quality,"  etc.,  considered  with 
reference  to  the  object  and  the  jurisdic- 
tion of  the  legislative  body,  mean  some- 
thing else  than  a  trade-mark  or  make 
of  a  certain  distiller.  "Kind"  does  not 
refer  to  the  maker,  or  "quality"  to  the 
excellence  of  his  goods.  "Kind"  means 
a  well-known  classification  of  si^irituous 
and  fermented  liquors,  and  "quality" 
may  be  a  synonym,  or  refer  to  the  stand- 
ard of  proof.    Id. 

The  requirement  of  the  statute  can- 
not be  limited  to  distillers,  manufactur- 
ers, and  rectifiers,  as  its  language  cov- 
ers all  persons  who  ship,  transport,  or 
remove  liquors  or  wines.  U.  S.  v. 
Campe  (D.  C.  1898)  89  Fed.  697. 

This  section  was  originally  a  proviso 
to  section  29  of  Act  July  13,  1866,  14 
Stat.  156,  c  184,  "to  reduce  internal 
revenue  and  to  demand  an  act  to  pro- 
vide internal  revenue,"  and  from  sec- 
tion 21  (14  Stat  153)  that  act  relates 
to  distillers,  brewers,  manufacturers  of 
wine,  etc.,  and  hence  this  section  only 
applies  to  distillers,  dealers  in  spirits, 
etc  U.  S.  V.  Twenty  Boxes  of  Corn 
Liquor  (D.  C.  1902)  123  Fed.  135, 
judgment  affirmed  Same  v.  Twenty 
Boxes  of  Corn  Whisky  (1904)  133 
Fed.  910,  67  0.  C.  A.  214. 

It  is  apparent  such  persons  were 
alone  in  mind  when  this  proviso  was 
enacted;  t^e  purpose  of  the  statute 
and  the  end  of  die  proviso  tends  to 
show  that  it  was  not  intended  to  apply 
to  other  persons;  hence  it  must  be 
held  that  the  proviso  cannot  apply  to 
persons  other  than  those  enumerated. 
U.  S.  V.  Twenty  Boxes  of  Corn  Liquor 
(D.  C.  1902)  123  Fed.  135,  136,  affirm- 
ed (1904)  133  Fed.  910,  67  C.  C.  A. 
214. 

Sections  2  and  10  of  Pure  Food  Law 
require  that  a  different  brand  or  mark 
shall  be  placed  upon  an  article  trans- 
ported in  interstate  or  foreign  com- 
merce from  that  required  by  this  sec- 


tion. (1908)  26  Op.  Atty.  Gen.  474, 
476. 

4.  Meaning  of  the  term  "package.''^ 

The  term  "package,"  as  used  in  this 
section,  includes  every  box,  barrel,  or 
other  receptacle  into  which  distilled 
spirits  have  been  placed  for  shipment 
or  removal,  either  in  quantity  or  .in 
separate  small  packages,  as  bottles  or 
jugs.  U.  S.  V.  One  Hundred  and  Thir- 
ty-Two Packages  of  Spirituous  Liquors 
and  Wines   (1896)  76  Fed.  364,  22  C. 

C.  A.  228, 

5.  Violation  of  statute   in  generalw^ 

A  rectifier  of  liquors,  who  labels  his 
products  as  those  of  a  well-known  dis- 
tiller and  rectifier,  and  attempts  to  sell 
them  as  such,  does  not  thereby  subject 
his  liquors  to  forfeiture,  and  himself 
to  fine,  under  this  section.  U.  S.  v. 
One  Hundred  and  Thirty-Two  Packages 
of  Spirituous  Liquors  (D.  C.  1895)  65 
Fed.  980. 

The  words,  "Glass;  this  side  up, 
with  care,"  written  on  a  box  contain- 
ing bottles  of  whisky,  are  a  mere  cau- 
tion to  the  carrier,  and  not  a  false  des- 
ignation of  the  contents  of  the  box, 
within  the  meaning  of  the  statute.  U. 
S.  V.  Twenty  Boxes  of  Corn  Whisky, 
133  Fed.  910,  67  C.  C.  A.  214,  affirming 
judgment  U.  S.  v.  Twenty  Boxes  of 
Corn  Liquor  (D.  C.  1902)  123  Fed. 
135. 

6.  Presumption    as    to    violation.^A 

mild  form  of  beer,  put  up  and  sold  by 
the  manufacturer  in  bottles,  labeled  "J. 

D.  Iler's  Rochester  Tonic,"  was  subject 
to  the  special  stamp  tax  imposed  by 
Schedule  B  of  War  Revenue  Act  June 
13,  1898  (30  Stat  462),  which  required 
the  payment  of  such  tax  on  every  bot- 
tle containing  any  tonics  or  medicinal 
preparations  or  compositions  whatever, 
or  (section  20)  "which  are  advertised 
on  the  package  or  otherwise"  as  rem- 
edies or  specifics,  or  as  having  any  spe- 
cial claim  to  merit,  or  to  any  peculiar 
advantage  in  mode  of  preparation,  qual- 
ity, "use  or  effect";  and  it  is  not  ex- 
empt from  such  tax  because  the  manu- 
facturer paid  the  revenue  tax  thereon 
as  beer  before  it  was  bottled,  since  it 
cannot  be  presumed  that  it  violated  the 
provisions  of  this  section,  and  the  ar- 
ticle was,  moreover,  correctly  designat- 
ed as  a  tonic.  U.  S.  v.  J.  D.  Her  Brew- 
ing Co.  (1903)  121  Fed.  41,  57  C.  C. 
A.  381. 

7.  Shipment  without  name  or  brand.— 

This  section  merely  applies  to  shipment 
of  liquors  under  a  false  brand  or  des- 
ignation, and  not  to  their  shipment 
without  any  name  or  brand  being  placed 
thereon.  U.  S.  v.  Twenty  Boxes  of 
Corn  Whisky  (1904)  133  Fed.  910,  67 
C.  C.  A.  214. 

8.  Shipment  concealing  name  or  brand. 

— One  is  not  liable  under  this  section 
for  shipping  a  keg  of  whisky  on  which 
the  proper  tax  had  been  paid,  and 
which  had  the  proper  brand  affixed, 
packed  inside  of  a  sugar  barrel  which 
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contained   no  brand   at  all.     U.   S.  ▼. 
Stege   (1898)  87  Fed.  653. 

This  section  applies  solely  to  ship- 
ments under  other  than  the  proper  name 
or  brand  known  to  the  trade,  and  not  to 
a  shipment  concealing  the  name  or 
brand  required  by  the  regulations  of 
the  internal  revenue  department  to  be 
put  on  all  vessels  containing  liquors. 
U.  S.  V.  Sandefuhr  (D.  C.  1906)  146 
Fed.  49. 

9.  Shipping  bottles  packed  In  barrels 
marked  "groceries."  —  Where  spiritu- 
ous liquors  contained  in  bottles  are 
packed  in  barrels  and  shipped  and  the 
barrels  are  marked  "groceries,"  such 
shipment  is  a  violation  of  this  section. 
U.  S.  V.  Liquor  Dealers'  Supply  Co. 
(D.  O.  1907)  156  Fed.  219. 

10.  Fraud  or  fraudulent  intent  as  In* 
voived  In  prosecution.— In  a  prosecution 
for  violation  of  this  section  in  shipping 
liquors  under  any  other  than  the  prop- 
er name,  no  question  of  fraud  or  fraud- 
ulent intent  is  involved.  U.  S.  v.  Liq- 
uor Dealers*  Supply  Co.  (D.  O.  1907) 
166  Fed.  219. 

11.  Forfeiture  and  penalty.— See  notes, 

ante. 

Where  defendant  was  acquitted  in  a 
criminal  prosecution  for  causing  to  be 
transported  certain  casks  containing 
bottled  beer  falsely  marked  as  contain- 
ing bottled  soda  water,  such  acquittal 
was  a  bar  to  the  subsequent  mainte- 
nance of  an  action  by  the  United  States 


to  forfeit  the  property  and  recover  a 
penalty  for  the  same  act  imposed  by 
this  section.  U.  S.  v.  Seattle  Brewing 
•ft  Malting  Co.  (1905)  135  Fed.  597. 

12.  Information      or     compiaint.— A 

complaint  charging  the  defendant  with 
the  removal  of  liquors  marked  by  the 
name  under  which  the  product  of  a 
particular  manufacturer  is  known  to 
the  trade,  when  the  liquor  was  not 
such  product,  states  a  cause  of  action. 
The  purpose  of  the  statute  is  to  aid  in 
preventing  frauds  on  the  revenue  by 
requiring  all  packages  shipped  to  be 
truthfully  marked;  and  the  fact  that 
its  enforcement  may  incidentally  pre- 
vent frauds  against  a  manufacturer  or 
the  public  does  not  affect  its  validity 
or  construction.  U.  S.  ▼.  Campe  (D. 
C.  1898)  89  Fed.  697. 

Under  this  section  an  information 
which  does  not  allege  that  the  person 
who  shipped  the  liquors  was  such  a 
person  as  is  forbidden  by  the  statute 
to  ship  liquors  under  other  than  its 
true  name  is  demurrable.  U.  S.  y. 
Twenty  Boxes  of  Com  Liquor  (D.  C. 
1902)  123  Fed.  135,  judgment  affirmed 
Same  v.  Twenty  Boxes  of  Com  Whis- 
ky (1904)  133  Fed.  910,  67  O.  C.  A. 
214. 

Cited  without  definite  appllcatioi. 
Ex  parte  Oklahoma  (1911)  31  Sup.  Ct 
426,  220  U.  S.  191,  55  L.  Ed.  431;  U, 
S.  ▼.  Gallant  (D.  O.  1910)  177  Fed. 
281. 


§  6352.  (R.  S.  §  3450.)  Removing  or  concealing  articles  with  in- 
tent to  defraud  United  States  of  tax ;  forfeiture  and  penalty. 
Whenever  any  goods  or  commodities  for  or  in  respect  whereof 
any  tax  is  or  shall  be  imposed,  or  any  materials,  utensils,  or  vessels 
proper  or  intended  to  be  made  use  of  for  or  in  the  making  of  such 
goods  or  commodities  are  removed,  or  are  deposited  or  concealed 
in  any  place,  with  intent  to  defraud  the  United  States  of  such  tax, 
or  any  part  thereof,  all  such  goods  and  commodities,  and  all  such 
materials,  utensils,  and  vessels,  respectively,  shall  be  forfeited;  and 
in  every  such  case  all  the  casks,  vessels,  cases,  or  other  packages 
whatsoever,  containing,  or  which  shall  have  contained,  such  goods 
or  commodities,  respectively,  and  every  vessel,  boat,  cart,  carriage, 
or  other  conveyance  whatsoever,  and  all  horses  or  other  animals, 
and  all  things  used  in  the  removal  or  for  the  deposit  or  concealment 
thereof,  respectively,  shall  be  forfeited.  And  every  person  who  re- 
moves, deposits,  or  conceals,  or  is  concerned  in  removing,  deposit- 
ing, or  concealing  any  goods  or  commodities  for  or  in  respect  where- 
of any  tax  is  or  shall  be  imposed,  with  intent  to  defraud  the  United 
States  of  such  tax  or  any  part  thereof,  shall  be  liable  to  a  fine  or 
penalty  of  not  more  than  five  hundred  dollars.  And  all  boilers, 
stills,  or  other  vessels,  tools  and  implements,  used  in  distilling  or 
rectifying,  and  forfeited  under  any  of  the  provisions  of  this  Title, 
and  all  condemned  material,  together-  with  afiy  engine  or  other  ma- 
chinery connected  therewith,  and  all  empty  barrels,  and  all  grain  or 
other  material  suitable  for  distillation,  shall,  under  the  direction  of 
the  court  in  which  the  forfeiture  is  recovered,  be  sold  at  public  auc- 
tion, and  the  proceeds  thereof,  after  deducting  the  expenses  of  sale, 
shall  be  disposed  of  according  to  law.  And  all  spirits  or  spirituous 
liquors  which  may  be  forfeited  under  the  provisions  of  this  Title, 
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unless  herein  otherwise  provided,  shall  be  disposed  of  by  the  Com- 
missioner of  Internal  Revenue  as  the  Secretary  of  the  Treasury  may 
direct. 

Act  July  13,  1866,  c.  184,  S  14,  14  Stat  161. 

Notes  of  Deoisions 


See  notes  under  f  5993  and  6038, 
ante. 

Repeal  as  to  tax  on  oleomargarine^— 

This  section  and  section  6355,  post, 
are  repealed,  so  far  as  concerns  the 
tax  on  oleomargarine,  by  section  6229, 
ante,  providing  a  more  limited  forfei- 
ture for  attempts  to  defraud  the  gov- 
ernment of  the  oleomargarine  tax.  U. 
S.  Y.  One  Bay  Horse  and  One  Buggy 
(D.  C.  1904)  128  Fed.  207. 

Removal  of  spirits  In  general.— Un- 
der Act  July  13,  1866,  §  45,  providing 
that  all  distilled  spirits  found  else- 
where than  in  a  bonded  warehouse,  not 
having  been  removed  from  such  ware- 
house according  to  law,  and  the  tax 
imposed  by  law  not  having  been  paid, 
shall  be  forfeited,  a  removal  procured 
by  a  false  and  fraudulent  bond,  though 
accepted  by  the  collector,  is  not  a  re- 
moval according  to  law,  and  spirits 
thus  withdrawn  are  not  exempted  from 
the  operation  of  the  section.  In  re 
Distilled  Spirits  (1870)  78  U.  S.  (11 
Wall.)  356,  20  L.  Ed.  167.  affirming 
U.  S.  V.  278  Barrels  of  Distilled  Spir- 
its (O.  O.  1869)  Fed.  Gas.  No.  16,580. 

The  removal  of  spirits  by  a  distiller 
before  they  have  been  officially  in- 
spected, gauged,  and  proved  is  a  cause 
of  forfeiture,  otherwise  as  to  a  remov- 
al before  payment  of  duties.  U.  S.  v. 
Three  Hundred  and  Ninety-Six  Barrels 
of  Distilled  Spirits  (D.  G.  1866)  Fed. 
Gas.  No.  16,502. 

And  the  failure  of  the  inspector  to 
mark  on  the  barrels  the  quantity  in 
proof  as  required  by  Act  June  30, 
1864,  f  59,  is  not  a  cause  of  forfei- 
ture.   Id. 

Removal  to  bonded  warehouse.— The 

removal  of  distilled  spirits  from  the 
place  of  distillation  to  a  bonded  ware- 
house, if  made  with  intent  to  defraud 
the  government  of  the  tax,  is  an  un- 
lawful act,  and  subjects  the  spirits  to 
forfeiture.  In  re  Henderson's  Distill- 
ed Spirits  (1871)  81  U.  S.  (14  WalL) 
44,  20  L.  Ed.  815,  reversing  U.  S.  v. 
One  Hundred  Barrels  of  Spirits  (O.  O. 
1870)    Fed.  Gas.  No.  15,948. 

Under  Act  July  13,  1866,  a  removal 
by  a  distiller  of  spirits  from  the  place 
of  distillation  to  a  bonded  warehouse 
is  a  legal  act  United  States  v.  One 
Hundred  Barrels  of  Spirits  (G.  G. 
1870)  Fed.  Gas.  No.  15,94a 

Forfeiture  as  dependent  on  knowl- 
edgs  and  Intents— It  is  not  the  pur- 
pose of  the  internal  revenue  laws  to 
work  the  forfeiture  of  the  property  of 
any  owner  unless  he  knowingly  or  neg- 
ligently contributes  to  their  violation, 
and,  where  a  team  and  wagon  were 


used  for  the  conveyance  of  unstamped 
bottles  of  whisky  being  removed  with 
intent  to  defraud  the  government  of 
the  tax  tl^ereon,  in  violation  of  this 
section,  without  the  knowledge  or  con- 
sent of  a  mortgagee,  who,  by  reason 
of  condition  broken,  was  the  legal  own- 
er of  such  team  and  wagon  under  the 
laws  of  the  state,  and  had  taken  prop- 
er steps  to  obtain  possession  thereof, 
the  property  is  not  subject  to  forfei- 
ture as  against  him.  U.  S.  v.  Two 
Barrels  Whisky  (1899)  96  Fed.  479, 
37  G.  G.  A.  518. 

The  Jcnowledge  or  intent  of  the  ovm- 
er  of  a  conveyance  used  in  transport- 
ing goods  subject  to  a  tax,  that  they 
are  being  removed  contrary  to  law,  is 
not  necessary  to  subject  the  convey- 
ance to  forfeiture  under  this  section. 
U.  S.  V.  Two  Horses  (D.  G.  1878)  Fed. 
Gas.  No.  16,578. 

Transfer  of  property  to  bona  fide 
purchaser.— The  forfeiture  imposed  by 
Act  July  13,  1866  (14  Stat.  98),  in 
cases  where  taxable  goods  or  commod- 
ities, etc.,  are  removed,  or  deposited, 
etc.,  in  any  place  with  intent  to  de- 
fraud the  United  States  of.  such  tax, 
relates  back  to  the  unlawful  acts  of 
the  antecedent  owner;  and  he  cannot, 
by  any  subsequent  transfer  of  the 
property  to  a  bona  fide  purchaser  with- 
out notice  of  the  iraud,  defeat  the 
title  of  the  government.  Henderson's 
Distilled  Spirits  (1871)  81  U.  S.  (14 
Wall.)  44,  20  L.  Ed.  815. 

Where  distilled  spirits  were  removed 
from  the  place  where  distilled  in  or- 
der to  defraud  the  government  of  the 
tax,  the  subsequent  payment  of  the 
taxes  or  the  fact  that  the  claimant  was 
an  innocent  purchaser  would  not  con- 
stitute a  defense  and  removal  of  dis- 
tilled spirits  to  a  United  States  bonded 
warehouse,  if  made  with  intent  to  de- 
fraud the  government  of  the  tax,  is  il- 
legal, and  the  spirits  are  subject  to 
forfeiture.    Id. 

A  bona  fide  purchaser  of  personal 
property  which  has  been  forfeited  to 
the  government  by  previous  acts  of 
the  former  owner  is  not  protected 
against  the  title  of  the  government. 
U.  S.  V.  Fifty-Six  Barrels  of  Whisky 
(D.  G.  1866)  Fed.  Gas.  No.  15,095. 

Under  this  section,  declaring  that  an- 
imals used  for  the  removal  of  spirits 
with  intent  to  defraud  the  government 
shall  be  forfeited,  etc.,  forfeiture  takes 
place  immediately  upon  commission  of 
the  act,  tl\ough  the  title  of  the  United 
States  is  not  perfected  until  judicial 
condemnation,  but  upon  such  condem- 
nation the  completed  title  of  the  Unit- 
ed States  relates  back  to  the  time  of 
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the  commission  of  the  prohibited  act, 
and  avoids  all  intermediate  sales,  even 
to  purchasers  in  good  faith.  Pilcher  v. 
Faircloth  (1903)  33  So.  545,  135  Ala. 
311. 

The  forfeiture  and  loss  of  title  to 
property  by  the  owner  thereof  for  its 
use  in  violation  of  the  internal  revenue 
laws  is  absolute  from  the  date  of  the 
violation,  and  cannot  be  defeated  by 
subsequent  transfer  of  the  property  to 
a  bona  fide  purchaser  for  value. 
Kriess  v.  Faron  (1897)  50  P.  388,  118 
Cal.  142. 

See,  also,  notes  under  |  6355,  post. 

Forfeiture  of  hired  animals  and  con- 
veyances.—This  section,  in  providing 
that  animals  and  conveyances  used  in 
removing  spirituous  liquors  to  evade 
payment  of  the  tax  shall  be  forfeited 
to  the  United  States,  subjects  them  to 
forfeiture,  though  they  were  so  em- 
ployed by  a  person  who  had  hired  them 


representing  that  they  were  to  be  used 
for  another  purpose.  U.  S.  v.  Two 
Bay  Mules,  etc  (D.  G.  1888)  36  Fed. 
84. 

Evidence  In  forfeiture  proceedings.— 

In  a  proceeding  for  the  forfeiture  of  a 
vessel  for  violating  the  internal  reve- 
nue laws,  in  transporting  and  conceal- 
ing intoxicating  liquors,  evidence  held 
to  justify  a  finding  that  the  liquor  con- 
cealed was  manufactured  in  Hawaii 
subsequent  to  the  taking  effect  in  that 
territory  of  the  revenue  laws  of  the 
United  States.  The  Eawailani  (1904) 
128  Fed.  879,  63  G.  C.  A-  347. 

Cited    without    definite    application, 

OofPey  v.  U.  S.  (1886)  6  Sup.  Gt.  432, 
434,  116  U.  S.  427,  29  L.  Ed.  681;  U. 
S.  V.  Zucker  (1896)  16  Sup.  Gt.  641, 
642,  161  U.  S.  475,  40  L.  Ed.  777; 
Same  v.  Olsen  (D.  G.  1893)  57  Fed. 
579,  583;  Same  v.  Jaedicke  (D.  G. 
1896)  73  Fed.  100,  103. 


§  6353.  (R.  S.  §  3451.)     Fraudulently  executing  doounents  requir- 
ed by  internal-revenue  laws ;  penalty. 
Every  person  who  simulates  or  falsely  or  fraudulently  executes  or 
signs  any  bond,  permit,  entry,  or  other  document  required  by  the 
provisions  of  the  internal-revenue  laws,  or  by  any  regulation  made 
in  pursuance  thereof,  or  who  procures  the  same  to  be  falsely  or 
fraudulently  executed,  or  who  advises,  aids  in,  or  connives  at  such 
execution  thereof,  shall  be  imprisoned  for  a  term  not  less  than  one 
year  nor  more  than  five  years ;  and  the  property  to  which  such  false 
or  fraudulent  instrument  relates  shall  be  forfeited. 
Act  July  20,  1868,  c.  186,  §  99,  16  Stat.  165. 

Notes  of  Deciaioiui 


False    notices    of    reotifloation.— -The 

same  rule  of  law  as  to  liability  under 
section  6100,  ante,  as  to  book  entries 
required  thereby  held  to  apply  to  the 
making  of  false  notices  of  rectification, 
in  violation  of  this  section.  U.  S.  v. 
Amann  (O.  C.  1876)  Fed.  Cas.  No. 
14,438. 

False  certificate  by  gauger.— The  pro- 
curing of  a  false  certificate  to  be  made 


by  a  gauger,  as  to  the  emptying  of 
spirits  to  be  rectified  and  the  destruc- 
tion of  the  stamps,  will  forfeit  the  spir- 
its, though  tile  fraud  was  not  success- 
fully carried  out  Thacher  ▼.  U.  S.  (C. 
0.  1878)  Fed.  Cas.  No.  13,851. 

Cited    without    definite    application, 

Thacher's  Distilled  Spirits  (1880)  103 
U.  S.  679,  681,  26  L.  Ed.  535. 


§  6354.  (R.  S.  §  3452.)  Having  property  in  possession  with  intent 
to  sell  in  fraud  of  law,  or  to  evade  taxes ;  penalty. 
Every  person  who  shall  have  in  his  custody  or  possession  any 
goods,  wares,  merchandise,  articles,  or  objects  on  which  taxes  are 
imposed  by  law,  for  the  purpose  of  selling  the  same  in  fraud  of  the 
internal-revenue  laws,  or  with  design  to  avoid  payment  of  the  taxes 
imposed  thereon,  shall  be  liable  to  a  penalty  of  five  hundred  dollars 
or  not  less  than  double  the  amount  of  taxes  fraudulently  attempted 
to  be  evaded. 

Act  June  30,  1864.  c.  173,  §  48,  13  Stat.  240.     Act  July  13,  1866,  c.  184. 
f  9,  14  Stat  112. 

Notes  of  Decisioiu 


See  notes  under  §  6038,  ante. 

Intent  to  evade  tax.— Under  Act  July 
13,  1866,  §  9,  an  intent  to  evade  the 
payment  of  the  tax  must  be  shown. 
U.  S.  V.  Grotenkemper  (0.  0.  1867) 
Fed.  Cas.  No.  15,267. 
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Concerting  with  distiller  aid  others 
to  market  spirits  without  paying  tax^— 

Defendant  is  liable  where  he  fraudu- 
lently concerted  with  the  distiller  and 
others  to  market  the  spirits  without 
payment  of  the  tax.    U.  S.  t.  Groten- 
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1864,  §  48,  may  be  recovered  by  indict- 
ment. The  government  is  not  limited 
to  an  information  or  action  of  debt  U. 
S.  V.  Mattingly  (C.  O.  1867)  Fed.  Oas. 
No.  15,743. 

The  penalty  imposed  for  a  violation 
of  Act  June  30,  1864,  8  48,  must  at 
least  equal  double  the  amount  of  du- 
ties sought  to  be  evaded,  and  in  no 
case  must  it  be  less  than  $500.  U.  S. 
V.  Smock  (D.  O.  1866)  Fed.  Cas.  No. 
16,348. 

Cited    without    definite    application, 

Whisky  Cases  (1878)  99  U.  S.  594,  26 
L.  Ed.  399;  Coffey  v.  U.  S.  (1886)  6 
Sup.  Ct.  432,  434,  116  U.  S.  427,  29 
L.  Ed.  681;  Id.,  6  Sup.  Ct  437^39, 
116  U.  S.  436,  29  L.  Ed.  684;  Regan 
V.  U.  S.  (1910)  183  Fed.  293,  105  C. 
C.  A.  505,  31  L.  R.  A.  (N.  S.)  1073. 


kemper  (C.  O.  1867)  Fed.  Cas.  No. 
15,267. 

Arrest  of  offender  without  warrant.^ 
Under  R.  S.  §  788,  ante,  |  1312,  a 
deputy  marshal  in  Virginia  has  power 
to  arrest,  without  warrant,  one  who  in 
his  presence  has  in  possession  whisky 
to  sell  without  paying  the  internal  rev- 
enue tax,  in  violation  of  this  section. 
Carico  V.  Wilmore  (D.  C.  1892)  51  Fed. 
196,  200. 

Verdict  in  prosecution.— A  verdict  of 
guilty  of  having  in  possession  distilled 
spirits,  with  intent  to  sell  them,  and 
evade  payment  of  the  tax  (Act  June 
80,  1864,  8  48),  is  not  bad  merely  be- 
cause the  number  of  gallons  of  such 
spirits  is  not  found.  U.  S.  v.  Matting- 
ly (C.  C.  1867)  Fed.  Cas.  No.  15,743. 

Penalties  and  recovery  thereof.— The 
penalties  imposed  by  that  Act  June  3, 

§  6355.  (R.  S.  §  3453.)  Seizure  of  property  found  in  possession  in 
fraud  of  revenue  laws. 
All  goods,  wares,  merchandise,  articles,  or  objects,  on  which  taxes 
are  imposed,  which  shall  be  found  in  the  possession,  or  custody,  or 
within  the  control  of  any  person,  for  the  purpose  of  being  sold  or 
removed  by  him  in  fraud  of  the  internal-revenue  laws,  or  with  de- 
sign to  avoid  payment  of  said  taxes,  may  be  seized  by  the  collector 
or  deputy  collector  of  the  proper  district,  or  by  such  other  collector 
or  deputy  collector  as  may  be  specially  authorized  by  the  Commis- 
sioner of  Internal  Revenue  for  that  purpose,  and  shall  be  forfeited 
to  the  United  States.  And  all  raw  materials  found  in  the  possession 
of  any  person  intending  to  manufacture  the  same  into  articles  of  a 
kind  subject  to  tax  for  the  purpose  of  fraudulently  selling  such 
manufactured  articles,  or  with  design  to  evade  the  payment  of  said 
tax;  and  all  tools,  implements,  instruments,  and  personal  property 
whatsoever,  in  the  place  or  building,  or  within  any  yard  or  inclosure 
where  such  articles  or  raw  materials  are  found,  may  also  be  seized 
by  any  collector  or  deputy  collector,  as  aforesaid,  and  shall  be  for- 
feited as  aforesaid.  The  proceedings  to  enforce  such  forfeitures 
shall  be  in  the  nature  of  a  proceeding  in  rem  in  the  circuit  court  or 
district  court  of  the  United  States  for  the  district  where  such  seizure 
IS  made. 

Act  June  30,  1864,  c.  173,  |  48,  13  Stat.  240.    Act  July  13,  1866,  c.  184.  S 
9,  14  Stat.  111. 
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See  notes  under  |  59d3,  ante. 

1.  Nature  of  power  of  summary  seiz- 
ure and  forfeiture  In  gonoral.— The 
power  of  summary  seizure  and  forfei- 
ture conferred  by  the  internal  revenue 
acts  of  congress  upon  the  revenue  of- 
ficials, to  be  exercised  at  their  discre- 
tion, being  an  extraordinary  power,  in 
derogation  of  common  right,  must  be 
most  strictly  interpreted,  and  cannot 
be  extended,  as  against  the  citizen,  be- 
yond what  the  language  of  the  act  im- 
peratively requires.  Crosby  ▼.  Brown 
(N.  Y.  1871)  60  Barb.  548. 

2.  Intent  to  defraud  or  vioiato  law. 
—The  fraudulent  intent  or  purpose  of 
the  person  in  possession  of  articles 
seized  because  found  in  a  place  where 
the  articles  or  raw  materials  mention- 
ed in  section  48  (Act  June  30,  1864,  as 
amended  July  18,  1866,  |  0)  are  found 
does  not  constitute  an  element  of  the 
ground  of  forfeiture.  U.  S.  v.  One 
Still  (C.  C.  1867)  Fed.  Gas.  No.  15,- 
954. 

Under  Act  July,  1866,  f  9,  it  U  a 
necessary  element  of  the  fraud  speci- 
fied that  there  should  be  an  intent  to 
defraud  by  evading  the  payment  of  the 
tax  or  duty  imposed  by  law.  U.  S.  v. 
Two  Hundred  and  Fifty- Six  Barrels  of 
Beer  (D.  C.  1870)  Fed.  Cas.  No.  16,- 
679. 

The  intention  on  the  part  of  those 
in  charge  of  a  tobacco  store  to  violate 
the  law  in  relation  to  the  goods  that 
were  taxable  by  not  canceling  the 
stamps  on  packages  that  were  sold,  as 
required  by  Act  July  20,  1868,  {  72, 
will  forfeit  the  whole  establishment 
In  re  Quantity  of  Tobacco  (D.  G. 
1871)  Fed.  Cas.  No.  11,600. 

3.  Meanino  of  "In  fraud  of  the  In- 
terjial  revenue  laws."— The  expression 
"in  fraud  of  the  internal  revenue 
laws,"  means  "in  violation*'  of  such 
laws.  Act  July  80,  1864,  |  48,  amend- 
ed by  Act  July  13,  1866,  §  9.  In  re 
Quantity  of  Tobacco  (D.  G.  1871)  Fed. 
Gas.  No.  11,500. 

4.  Completed  sale  or  removal  as  af- 
foctlno  forfeiture.— Goods  found  in  the 
possession  of  a  person  for  the  purpose 
of  being  sold  or  removed  in  fraud  of 
the  law  are  subject  to  forfeiture  un- 
der Act  June  30,  1864,  §  48,  as  amend- 
ed July  13,  1866,  though  there  has  not 
been  a  completed  sale  or  removal 
thereof.  U.  S.  v.  Quantity  of  Tobacco 
(D.  C.  1872)  Fed.  Cas.  No.  16,106. 

5.  Seizure  and  forfeiture  of  tools, 
Implements,  and  Instruments  and  per- 
sonal property  In  generald— Under  Act 
July  13,  1866,  |  70,  a  retail  or  other 
dealer  offering  canned  goods  for  sale 
after  August  1,  1866,  was  to  be  deem- 
ed the  manufacturer  thereof,  and  such 
goods  were  liable  to  a  duty  and  to 
seizure  in  default  of  the  proper  stamp 
affixed  thereto.  Gardinel  v.  Smith  (G. 
G.  1867)  Fed.  Cas.  No.  2,395. 

Personal  property  found  in  buildings 
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in  the  same  indosure  with  a  building 
in  which  an  illicit  distillery  is  carried 
on,  and  in  such  juxtaposition  to  it  that 
the  owners  thereof  could  not  be  ig- 
norant of  the  existence  of  the  still,  is 
subject  to  forfeiture.  13  Stat.  240,  f 
48.  U.  S.  v.  Quantity  of  Rags  (C.  C. 
1868)  Fed.  Gas.  No.  16,103. 

All  tools,  implements,  instruments, 
and  personal  property  on  the  premises 
are  forfeited  under  Act  July  13,  1866, 
irrespective  of  the  ownership.  U.  S. 
y.  Distillery  at  Spring  Valley  (G.  C. 
1873)  Fed.  Cas.  No.  14,963. 

All  tools,  implements,  instruments, 
and  personal  property  whatsoever  on 
the  distillery  premises  are  forfeited 
under  Act  July  13,  1866,  §  9,  irrespec- 
Hve  of  the  purpose  for  which  they  are 
used.  Id.  CONTRA,  U.  S.  v.  Thirty- 
Three  Barrels  of  Spirits  (D.  C.  1868) 
Fed.  Cas.  No.  16,470. 

Machines  used  in  a  mill  for  such  pur- 
pose are  implements  and  instruments, 
within  the  meaning  of  the  act,  and  are 
liable  to  forfeiture.  U.  S.  y.  Friction- 
Match  Machinery  (D.  G.  1866)  Fed. 
Gas.  No.  15,167. 

A  water  wheel  used  for  propelling 
machinery  in  the  manufacture  of  fric- 
tion matches  is  not  personal  property 
liable  to  forfeiture,  under  Act  1864,  f 
48,  amended  by  Act  1866,  c.  184.     Id. 

6.  Seizure  and  forfeiture  of  raw  ma- 
terials.—Under  Act  July  13,  1866,  |  9, 
the  raw  material  found,  if  intended  to 
be  used  for  a  fraudulent  purpose,  may 
be  seized,  and  is  subject  to  forfeiture, 
without  reference  to  the  place  where 
it  is  found.  U.  S.  v.  Sixteen  Hogs- 
heads of  Tobacco  (D.  G.  1867)  Fed- 
Gas.  No.  16,302. 

The  forfeiture  of  the  raw  materials 
is  not  made  dependent  on  their  being 
seized  in  the  possession  of  the  person 
in  whose  possession  forfeitable  taxa- 
ble articles  are  found.  U.  S.  v.  Quan< 
tity  of  Tobacco  (D.  G.  1872)  Fed. 
Cas.  No.  16,106. 

7.  Forfeiture  of  tobacco  establish- 
ment.—Having  on  hand  unstamped 
packages  of  tobacco  for  the  purpose  of 
being  sold  vnthout  payment  of  tax  is 
good  ground  for  forfeiting  the  entire 
establishment.  In  re  Quantity  of  To- 
bacco (D.  G.  1871)  Fed.  Cas.  No.  11,- 
500. 

8.  Forfeiture  of  distilled  spirits.— 
The  statute  applies  to  distilled  spirits, 
though  forfeiture  thereof  is  provided 
for  in  a  different  part  of  the  law. 
Harrington  v.  U.  S.  (1870)  78  U.  S. 
(11  Wall.)  366.  364,  20  L.  Ed.  167. 

Distilled  spirits  forfeited  held  not 
lost  to  the  government  by  a  subsequent 
mixture  with  other  spirits  belonging 
to  the  party.  Id. 

Where  a  barrel  of  whisky  is  without 
the  stamps  and  brands  required  by 
law,  the  mere  possession  of  it  gives  no 
title;  and  a  revenue  officer  who  seizes 
such  a  barrel  concealed  on  private 
premises,   and  in  good  faith  destroys 
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it,  is  not  iruilty  of  a  misdemeaiior  nn- 
der  1  Code  N.  G.  §  1082,  prohibiting 
"wanton  and  willful  injuries  to  per- 
sonal property."  North  Carolina  ▼. 
Vanderford  (C.  O.  1888)  35  Fed.  282. 

9.  Personal  property  found  with  dis- 
tilled spirits.— Under  this  section  it  is 
not  necessary,  in  order  that  other  per- 
sonal property  found  with  the  distilled 
spirits  be  forfeited,  that  raw  materials 
intended  to  be  used  in  the  manufacture 
should  be  found  in  the  same  place.  U. 
S.  V.  Sixteen  Barrels  of  Distilled  Spir- 
its (D.  C.  1879)  Fed.  Cas.  No.  16,300. 

10.  Forfeiture  of  whole  where  goods 
are  mixed  with  other8.r*-Where  a  party, 
for  fraudulent  purposes,  mixes  up 
goods  prohibited  by  a  revenue  act  with 
those  not  prohibited,  the  whole  will  be 
forfeited.  U.  S.  v.  Two  Hundred  and 
Seventy-Eight  Barrels  of  Distilled 
Spirits  (C.  O.  1869)  Fed.  Cas.  No. 
16.580;  Same  v.  Two  Hundred  and. 
Twenty-Nine  Packages  (D.  O.  1862) 
Fed.  Cas.  No.  15,941. 

1 1.  Forfeiture  for  llllolt  sale  of  beer. 

—The  forfeiture  for  an  illicit  sale  of 
beer  applies  to  all  beer  found  in  claim- 
ant's possession.  IT.  S.  v.  Two  Hun- 
dred and  Fifty-Six  Barrels  of  Beer  (D. 
C.  1870)  Fed.  Cas.  No.  16.579. 

The  forfeiture  for  an  illicit  sale  of 
beer,  or  fraudulent  intent,  applies  to 
all  the  raw  materials,  fixtures,  and  ap- 
pliances of  the  brewery.     Id. 

12.  Possession  of  unstamped  paoli- 
age  of  beer  as  ground  of  forfeiture.— 

The  finding  of  an  unstamped  package 
of  beer  in  the  possession  of  a  brewer, 
who  has  knowledge  thereof,  and  does 
not  satisfactorily  explain  it,  is  ground 
of  forfeiture  of  all  the  beer  and  ma- 
terials of  the  brewery.  U.  S.  v.  Brew- 
ery Utensils  (D.  C.  1871)  Fed.  Cas. 
No.  14,641. 

13.  Seizure  of  bonded  warehouse.— 
Where  the  treasury  department,  with 
knowledge  of  all  the  facts,  determines 
that  no  just  cause  for  the  seizure  of  a 
bonded  warehouse  exists,  the  court 
cannot  retry  the  issue  properly  within 
the  jurisdiction  of  and  actually  deter- 
mined by  the  revenue  department,  but 
must  regard  the  decision  as  final 
Cumming  v.  TJ.  S.  (1887)  22  Ct  CL 
344. 

14.  When  title  to  property  is  devest- 
edrf— The  title  to  property  as  to  which 
an  act  of  forfeiture  has  been  commit- 
ted under  this  section  is  not  devested 
eo  instante  on  the  commission  of  the 
offense  or  by  the  seizure,  but  only 
after  a  judgment  or  decree  of  a  court 
having  jurisdiction  has  ascertained  and 
declared  the  forfeiture;  and  if,  after 
seizure,  the  possession  is  abandoned 
and  the  decree  of  forfeiture  not  ob- 
tained, the  title  remains  in  the  original 
owner.  Tracey  v.  Corse  (1874)  68  N. 
Y.  143. 

15.  Reinvestment  of  title  in  claim- 
ants by  aoceptance  of  bond^— The  ac- 


ceptance of  a  bond  to  answer  a  judg- 
ment against  the  claimants  of  property 
forfeited  does  not  reinvest  the  title 
in  them.  U.  S.  v.  Distillery  &  Recti- 
fying Establishment  of  J.  C.  McCoy 
(D.    C.   1869)    Fed.    Cas.    No.    14,964. 

16.  Sale  of  goods  as  passing  title 
where  government  takes  no  steps  to 
enforce  forfeiture.— Where  the  United 
States  took  no  steps  to  enforce  a  for- 
feiture of  goods  for  violation  of  the 
internal  revenue  laws,  a  sale  of  such 
goods  will  pass  a  good  title,  as  the  ti- 
tle of  the  government  to  goods  for- 
feited does  not  vest  until  after  judi- 
cial condemnation,  though  then  it  re- 
lates back  to  the  time  the  offense  was 
committed.  Wessels  v.  Beeman  (1891) 
87  Mich.  481,  49  N.  W.  483. 

17.  Bona  fide  purchasers^— The  for- 
feiture imposed  by  Act  July  13.  1866 
(14  Stat  98),  in  cases  where  taxable 
goods  or  commodities,  etc.,  are  re- 
moved, or  deposited,  etc.,  in  any  place 
with  intent  to  defraud  the  United 
States  of  such  tax,  relates  back  to  the 
unlawful  acts  of  the  antecedent  own- 
er; and  he  cannot,  by  any  subsequent 
transfer  of  the  property  to  a  bona 
fide  purchaser  without  notice  of  the 
fraud,  defeat  the  title  of  the  govern- 
ment. Henderson's  Distilled  Spirits 
(1871)  81  U.  S.  (14  Wall.)  44,  20  L. 
Ed.  815. 

A  bona  fide  purchaser  for  value,  pri- 
or to  seizure,  is  protected.  U.  S.  v. 
Sixty-Four  Barrels  Distilled  Spirits 
(C.  C.  1870)  Fed.  Cas.  No.  16,306; 
Same  v.  Three  Hundred  and  Ninety- 
Six  Barrels  of  Distilled  Spirits  (D.  C. 
1865)  Fed.  Cins.  No.  16,504;  Same  v. 
Three  Hundred  and  Seventy-Two  Pipes 
of  Distilled  Spirits  (D.  C.  1879)  Fed. 
Cas.  No.  16,505. 

.  The  intention  of  congress  must  be 
manifest  and  unmistakable  to  justify 
the  courts  in  construing  a  law  ifaipos- 
ing  a  forfeiture  as  extending  to  prop- 
erty which,  before  seizure,  had  been 
sold  to  an  innocent  purchaser.  U.  S. 
V.  One  Hundred  Barrels  of  Spirits  (C. 
C.  1870)  Fed.  Cas.,  No.  15,948. 

Tobacco  may  be  forfeited  for  fraud 
perpetrated  by  the  manufacturer,  even 
in  the  possession  of  a  purchaser  with- 
out knowledge  of  the  fraud.  Act  July 
1866,  §  9.  U.  S.  V.  Eight  Hundred 
Caddies  of  Tobacco  (D.  C.  1869)  Fed. 
Cas.  No.  15,036. 

See  also,  notes  under  §  6352,   ante. 

18.  Conviction  as  bar  to  forfeiture 
proceedings^— After  an  officer  and 
stockholder  of  a  corporation  engaged 
in  distilling  is  convicted  for  a  viola- 
tion of  the  internal  revenue  law,  an  ac- 
tion cannot  be  maintained  to  enforce 
the  forfeiture  of  the  corporation's 
property  for  the  same  offense,  *even 
though  the  forfeiture  is  resisted  only 
by  the  other  stockholders.  U.  S.  v. 
One  Distillery  (D.  C.  1890)  43  Fed. 
846,  judgment  affirmed  (1899)  19  Sup. 
Ct  624,  174  U.  S.  149,  43  L.  Ed.  929, 
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foUowing  U.  S.  ▼.  McKee  (C.  0.  1877) 
Fed.  Cas.  No.  15.688. 

One  who  has  been  fined  and  impris- 
oned under  5$)93,  ante,  for  Illicit  dis- 
tilling, is  estopped  to  claim  as  his  own 
the  distillery  and  spirits  forfeited 
thereby;  and  such  a  conviction  is  not  a 
bar  to  the  proceeding  in  rem  required 
by  this  section  to  declare  and  perfect 
the  forfeiture.  XJ.  S.  t.  Three  Copper 
StiUs,  etc     (D.  O.  1890)  47  Fed.  496. 

19.  Suit  on  distiller's  bond  as  bar- 
ring or  abating  forfeiture  proceedings. 

—A  suit  in  another  court  on  the  dis- 
tiller's bond,  commenced  before  an  in- 
formation for  forfeiture  under  Act 
June  30,  1864,  |  68,  or  before  seizure 
of  the  property,  does  not  bar  or  abate 
the  forfeiture  proceeding.  U.  S.  v. 
Three  Hundred  and  Ninety-Six  Bar- 
rels of  Distilled  Spirits  (D.  G.  1866) 
Fed.  Gas.  No.  16,502. 

20.  Suit  by  owner  for  property  pend- 
ing forfeiture  proceedingsw— Owners  ol 
property  seized  for  forfeiture  by  a  col- 
lector of  internal  revenue  cannot  main- 
tain an  action  for  the  property,  pend- 
ing the  proceedings  in  rem  to  enforce 
the  forfeiture.  Averill  v.  Smith  (1872) 
84  U.  S.  (17  Wall)  82,  21  L.  EkI.  613. 

21.  Forfeiture  prooeedings  as  civli 
or  orlminald— An  information  in  rem 
for  forfeiture  of  property  for  violation 
of  the  internal  revenue  law  is  a  civil 
and  not  a  criminal  proceeding.  Such  a 
proceeding  is  essentially  different  from 
an  action  in  personam  to  recover  a 
statutory  penalty.  Lillenthal's  Tobac- 
co V.  U.  S.  (1877)  97  U.  S.  237,  24 
L.  Ed.  901. 

22.  Jurisdiction  of  forfeiture  pro- 
ceedings.—Jurisdiction  to  proceed  by 
information  for  the  condemnation  of 
property  forfeited  under  the  revenue 
laws  depends  upon  the  possession  of 
the  property,  actual  or  constructive. 
U.  S.  V.  Ninety-Two  Barrels  of  Recti- 
fied Spirits  (G.  O.  1871)  Fed.  Gas.  No. 
16,892. 

23.  Informations  and  other  pleadings. 
— An  information  under  this  section  is 
sufficient  if  it  follow  the  language  of 
the  statute,  and  without  an  express 
averment  that  the  taxes  were  not  paid. 
U.  S.  V.  Seventeen  Empty  Barrels  (G. 
O.  1875)  Fed.  Gas.  No.  16,255;  Same 
V.  Sixteen  Hogsheads  of  Tobacco  (D. 
G.  1867)  Fed.  Cas.  No.  16,302. 

A  libel  of  information  against  a  ves- 
sel, to  procure  her  forfeiture  for  a  vio- 
lation of  the  revenue  laws,  must  aver 
that  she  has  been  seized  for  the  offense, 
and  that  the  seizure  still  subsists.  The 
Washington  (G.  G.  1857)  Fed.  Gas.  No. 
17,221. 

Where  property  seized  as  forfeited 
before  information  filed  is  bonded  as  for 
a  seizure  made  under  Act  July  13,  1866, 
§  9,  a  verdict  of  condemnation  on  a 
count  based  upon  section  26  cannot  be 
sustained.  U.  S.  v.  Ninety-Two  Barrels 
of  Rectified  Spirits  (G.  G.  1871)  Fed, 
Gas.  No.  15,892. 
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The  difficulty  is  not  remedied  by  the 
fact  that  after  the  information  was  filed 
the  property  was  reseized,  and  then 
taken  possession  of  by  the  marshal  on 
a  monition  founded  on  the  information, 
and  then  rebonded  by  its  owner.    Id. 

An  information  of  forfeiture  mast 
aver  that  the  property  sought  to  be  ad- 
judged forfeited  was  used  in  the  illicit 
distillation  charged,  or  was  the  product 
of  such  distillation.  U.  S.  v.  One  Dis- 
tillery (D.  G.  1865)  Fed.  Gas.  No.  15,- 
929. 

A^  description  of  property  claimed  as 
forfeited  as  "all  the  boilers,  stills,  and 
other  vessels  used  in  the  distillation  of 
spirits,  and  all  the  distilled  spirits— 
being  about  twelve  barrels — ^now  in  the 
distillery  owned  by  W.,"  la  not  suffi- 
ciently specific.    Id. 

An  information  for  a  forfeiture  of 
liquor  may  properly  contain  distinct 
articulations.  U.  S.  v.  Three  Hundred 
and  Ninety-Six  Barrels  of  Distilled 
Spirits  (D.  G.  1866)  Fed.  Gas.  No.  16,- 
502. 

Such  information  should  contain  the 
formal  conclusion  prescribed  by  the 
rules  of  the  supreme  court,  "contrary 
to  the  form  of  the  statute,"  etc    Id. 

An  information  for  a  forfeiture  under 
Act  June  30,  1864,  §  68,  does  not  em- 
brace the  causes  mentioned  in  section 
48.    Id. 

The  origioal  information  may  be 
amended  after  20  days  by  adding  new 
articles  containing  additional  causes  of 
forfeiture.    Id. 

Gauses  of  forfeiture  may  be  inquired 
into  at  the  trial  which  had  not  come 
to  the  collector  at  the  time  he  seized 
the  property;  but  causes  omitted  from 
the  pleading  should  be  set  out  by 
amendment  U.  S.  v.  Three  Hundred 
and  Ninety-Six  Barrels  of  Distilled 
Spirits  (D.  G.  1866)  Fed.  Gas.  No.  16,- 
603. 

The  allegations  in  the  information 
must  be  sufficiently  specific  to  enable 
the  claimant  to  traverse  them,  and  the 
court  to  see  that,  if  proved,  a  violation 
of  the  statute  exists.  The  technical 
precision  of  an  indictment  ia  not  nec- 
essary.    Id. 

Under  the  supreme  court  rules,  gen- 
eral denials  or  issues  are  permissible  in 
informations  on  the  exchequer  side  of 
the  court  in  cases  under  the  internal 
revenue  act    Id. 

A  demurrer,  and  not  a  motion  to 
quash  an  information  in  rem  on  the  ex- 
chequer side  of  the  court,  is  the  proper 
mode  of  reaching  technical  or  substan- 
tial defects.     Id. 

The  information  should  aver  the  fact 
that  the  tools,  implements,  and  other 
personal  property  were  found  in  the 
place  or  building  or  within  the  yard  or 
inclosure  where  they  were  intended  to 
be  used.  U.  S.  v.  Sixteen  Hogsheads  of 
Tobacco  (D.  G.  1867)  Fed.  Gas.  No.  16,- 
302. 

Where  a  forfeiture  of  tobacco  is 
claimed  in  two  distinct  charges  based 
on  separate  provisions  of  law,  the  die- 
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trict  attorney  will  not  be  required  to 
elect  between  them.  U.  S.  v.  Eight 
Hundred  Caddies  of  Tobacco  (D.  C. 
1809)  Fed.  Gas.  No.  15,036. 

An  information  upon  Act  1864,  §  48, 
as  amended  by  Act  1866,  {  9,  may  be 
amended  on  the  trial  by  adding  a  count 
on  section  44  of  the  latter  act  U.  S.  ▼. 
Whisky  (D.  O.  1870)  Fed.  Gas.  No. 
16,671. 

An  information  to  obtain  the  forfei- 
ture of  property  must  state  In  distinct 
allegations  the  matters  relied  on  as 
ground  for  forfeiture.  In  re  Eighteen 
Thousand  Gallons  of  Distilled  Spirits 
(D.  C.  1871)  Fed.  Gas.  No.  4,317. 

The  remedy  of  the  claimant  where 
the  libel  of  information  does  not  dis- 
tinctly state  the  grounds  of  forfeiture 
is  by  motion  to  make  the  pleading  more 
definite.     Id. 

The  government  will  not  be  compelled 
to  elect  which  of  the  several  allegations 
in  a  libel  of  information  will  be  relied 
on  to  sustain  the  forfeiture  prayed  for. 
Id. 

24.  Limitation  as  defense.— On  an  in- 
formation to  enforce  a  forfeiture  the 
statute  of  limitations  is  available  as  a 
defense  under  a  plea  of  the  general  is- 
sue. U.  S.  V.  Six  Fermenting  Tubs  (D. 
G.  1868)  Fed.  Gas.  No.  16,296.  See  U. 
S.  V.  Belding  (G.  G.  1870)  Fed.  Gas.  No. 
14,662. 

25.  Competency  of  person  making 
seizure.— The  adoption  by  the  govern- 
ment of  a  seizure  under  the  internal 
revenue  laws  cures  any  defect  in  the 
competency  to  seize  of  the  person  who 
made  the  seizure.  U.  S.  v.  Five  Hun- 
dred and  Eight  Barrels  of  distilled  Spir- 
its (G.  G.  1867)  Fed.  Gas.  Nos.  15,113, 
15,114. 

26.  Seizure  witliout  process^— A  col- 
lector, deputy  collector,  or  inspector  of 
internal  revenue  may,  without  process, 
enter  any  building  where  distilled  spir- 
its subject  to  tax  are  produced  or  kept, 
so  far  as  may  be  necessary  for  exam- 
ining the  same  and  may  without  process 
seize  illicit  distilled  spirits.  U.  S.  ▼. 
Fears  (G.  G.  1878)  Fed.  Gas.  No.  15,- 
080. 

27.  Attacliment  ef  property.— Where 

goods  seized  by  a  collector  for  viola- 
tion of  the  internal  revenue  law,  under 
this  section,  are  attached  while  in  his 
hands  by  the  marshal  on  process  issued 
in  proceedings  for  their  forfeiture,  and 
a  bond  for  their  release  is  thereafter 
given  by  the  claimant  under  section 
6361,  the  proviso  to  said  section,  re- 
quiring notice  of  the  pendency  of  the 
proceedings  in  court  to  be  given  to  the 
parties  executing  the  bond,  is  inap- 
plicable; such  notice  being  intended  to 
take  the  place  of  an  actual  seizure  by 
the  marshal  where  the  goods  have  been 
returned  to  the  claimant  under  the 
bond  before  such  seizure  has  been 
made,  and  unnecessary  where  the  at- 
tachment has  been  made,  and  the  pro- 
ceeding in  rem  is  pending  when  the 
bond  is  given.     U.  S.  t.  69,650  Gigars 


(1906)  146  Fed.  130,  76  G.  G.  A,  566, 
affirming  judgment  (D.  G.  1905)  138 
Fed.  166. 

On  a  libel  to  forfeit  goods  for  alleged 
violation  of  the  revenue  laws,  where 
the  goods  had  been  seized  by,  and  were 
in  the  possession  of,  a  collector  of  cus- 
toms, the  marshal  will  be  required  to 
attach  the  property  by  leaving  a  copy 
of  the  monition  with  the  collector,  and 
a  notice  requiring  him  to  retain  the 
property  until  the  further  order  of  the 
court  U.  S.  V.  One  Gase  of  Silk  (D. 
G.  1871)  Fed.  Gas.  No.  15,925. 

28.  Evidence^— Under  an  information 
on  a  seizure  of  distilled  spirits  under 
section  45,  Act  July  13,  1866,  claimant 
has  the  burden  of  showing  tiiat  the 
spirits  had  been  lawfully  removed,  and 
that  the  taxes  had  been  paid.  U.  S.  v. 
ITive  Hundred  and  Eight  Barrels  of 
Distilled  Spirits  (G.  G.  1867)  Fed.  Gas. 
No.  15,113;  Same  v.  Five  Hundred  and 
Eight  Barrels  of  Spirits,  Id.  16,114; 
Same  v.  Eight  Gasks  of  Whisky  (D.  G. 
1867)  Fed.  Gas.  No.  15,030. 

Act  July  13,  1866,  >45,  provides  that 
on  seizures  for  the  causes  therein  stat- 
ed the  burden  is  on*  the  claimant  to 
show  that  the  law  had  been  complied 
with.  The  shipment  of  certain  barrels 
of  distilled  spirits  was  made  late  in 
1864  and  early  in  1865.  Nearly  all  the 
barrels,  when  seized,  had  upon  them 
the  inspection  marks,  "Manufactured 
prior  to  1st  September,  1866,"  though 
the  law  requiring  such  marks  was  not 
passed  untU  July  13,  1866.  Held,  that 
the  burden  of  proof  was  not  sustained ; 
it  being  impossible  to  believe  that  the 
spirits  mentioned  in  the  certifltiates  of 
exportation  were  the  same  as  those 
that  were  seized.  One  Hundred  and 
Ninety-Nine  Barrels  of  Whisky  v.  XJ. 
S.  (1876)  94  U.  S.  86,  24  L.  Ed.  57. 

A.  made  a  fictitious  sale  to  B.  of  a 
quantity  of  tobacco  the  day  before  the 
tax  thereon  was  to  be  increased  (checks 
were  passed,  but  the  tobacco  was  not 
removed  nor  delivered),  and  returned 
the  same  as  sold;  the  avowed  purpose 
being  to  avoid  the  increased  tax.  Held, 
on  information  for  forfeiture,  that  the 
sale  was  proper  evidence  to  be  submit- 
ted to  the  jury  in  proof  of  intent  to  de- 
fraud the  government.  lilienthars  To- 
bacco V.  U.  S.  (1877)  97  U.  S.  237,  24 
L.  Ed.  901. 

Where  a  manufacturer  of  tobacco  has 
resorted  to  various  expedients  to  evade 
the  tax  on  certain  tobacco  manufactured 
by  him,  the  jury  may  consider  his  gen- 
eral manner  of  business  in  determin- 
ing whether  he  intended  to  defraud  the 
United  States  in  respect  to  other  to- 
bacco in  his  manufactory,  within  Act 
July  13,  1866  (14  Stat  133),  providing 
for  the  forfeiture  to  the  United  States 
of  all  goods  in  the  custody  of  one  in- 
tending to  sell  them  in  fraud  of  the 
internal  revenue  law.    Id. 

A  permit  of  a  collector  to  transport 
spirits  from  a  distillery  warehouse  to 
a  general  bonded  warehouse  is  not  evi- 
dence of  a  compliance  with  the  pre- 
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requisites  to  a  removal  of  the  spirits 
required  by  sections  38,  40,  Act  July 
13,  1866.  U.  S.  V.  Five  Hundred  and 
Eight  Barrels  of  Distilled  Spirits  (G.  G. 

1867)  Fed.  Cas.  No.  15,113. 

The  burden  is  on  the  claimant^to  show 
that  the  situation  of  the  property  is 
consistent  with  his  entire  innocence  of 
complicity  with  the  ofltensea  for  which 
such  articles  or  raw  materials  were 
seized.  U.  S.  v.  One  StiU  (G.  G.  1867) 
Fed.  Gas.  No.  16,954. 

Where  rectified  spirits  are  seized 
while  in  process  of  sale  by  a  rectifier 
as  free  of  tax,  a  claimant  has  the  bur- 
den to  show  that  the  tax  has  been  paid. 
Act  July  13,  1866,  §  46.  U.  S.  v.  Six 
Barrels  of  Distilled  Spirits  (G.  G.  1867) 
Fed.  Cas.  No.  16,294. 

Where  spirits  are  found  upon  a  recti- 
fier's premises,  and  no  proof  is  given 
that  the  tax  has  been  paid,  it  may  be 
assumed  as  a  matter  of  law  and  fact 
that  the  tax  had  not  been  paid.  In  re 
Quantity    of    Distilled    Spirits    (G.    G. 

1868)  Fed.  Cas.  No.  11,494. 
Evidence  of  false  returns  of  spirits 

made  and  materials  used  by  claimants, 
through  each  of  several  preceding 
months,  is  admissible  to  show  an  intent 
to  defraud  as  to  goods  seized  on  Oc- 
tober 30th.  Act  July  13,  1866,  f  9.  U. 
S.  V.  Thirty-Six  Barrels  of  High  Wines 
(G.  G.  1870)  Fed.  Cas.  No.  16.469. 

The  fact  that  nearly  all  of  the  same 
property  had  been  seized  a  month  pre- 
viously as  forfeited  for  like  fraudulent 
practices,  and  that  a  suit  to  enforce 
such  forfeiture  was  pending  and  at  is- 
sue, is  immateriaL     Id. 

Claimant  has  the  burden  of  showing 
a  compliance  with  Act  July  13,  1866, 
§  31,  where  slight  evidence  is  given 
showing  a  failure  to  comply  therewith. 
U.  S.  V.  Eighteen  Barrels  High  Wines 
(C.  G.  1871)  Fed.  Cas.  No.  15,033. 

Under  Acts  June  30,  1864,  §  48;  July 
13, 1866.  §  9;  March  31, 1868,  §  5;  July 
20,  1868,  §§  19,  22,  44;  June  6,  1872, 
I  12— no  proof  is  required  of  the  actual 
complicity  of  the  owner  of  the  property 
to  be  forfeited  in  the  fraud  or  other 
thing  which  causes  the  forfeiture.  U. 
S.  V.  Distillery  at  Spring  Valley  (C.  G. 
1873)   Fed.  Cas.  No.  14,963. 

Distillery  books  seized  by  a  revenue 
collector  under  order  of  the  department 
may  be  used  as  evidence  on  the  trial  of 
a  libel  for  forfeiture  filed  against  the 
distillery.  U.  S.  v.  Distillery  at  Peters- 
burg (C.  G.  1876)  Fed.  Cas.  No.  14.961. 

In  prosecutions  under  the  internal 
revenue  laws  it  is  incumbent  upon  the 
government  to  show  affirmatively  the 
existence  of  every  fact  which  is  an  ele- 
ment of  the  act  made  penaL  This  rule, 
however,  does  not  require  every  con- 
jecture which  may  be  started  by  the  fer- 
tility of  counsel  to  be  overthrown.  It 
suffices  if,  upon  the  evidence  in  the 
case,  the  existence  of  the  facts  can  be 
legitimately  presumed.  Jackson  v.  U. 
S.  (G.  C.  1884)  21  Fed.  35. 

Proof  by  claimant  that  proper  brands 
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were  upon  the  barrels  is  insufficient. 
He  must  show  that  the  tax  has  been 
paid,  where  such  payment  is  a  prerequi- 
site to  the  removal.  U.  S.  v.  Eight 
Casks  of  Whisky  (D.  G.  1867)  Fed. 
Gas.  No.  15,030. 

The  fact  that  barrels  containing  spir- 
its purchased  in  the  open  market  bear 
all  the  brands  indicating  payment  of  the 
taxes  does  not  create  a  presumption 
that  such  taxes  have  been  paid.  U.  S. 
V.  Seventy-Eight  Barrels  (D.  C.  1867) 
Fed.  Gas.  No.  16,257. 

Section  45  of  Act  July  13,  1866  (14 
Stat.  163),  is  not  rendered  unconstitu- 
tional by  the  provision  which  requires 
affirmative  proof  on  the  part  of  the 
claimant  of  the  payment  of  the  taxes 
due  on  the  spirits  seized.    Id. 

The  fact  that  spirits  are  properly 
branded  by  the  government  inspectors 
is  not  .evidence  that  the  taxes  on  them 
have  been  paid.  Quantity  of  DistiUed 
Spirits  (D.  G.  1868)  Fed.  Gas.  No.  11.- 
494. 

The  fact  that  spirits  are  purchased 
for  less  than  the  amount  of  the  tax 
upon  them  is  sufficient,  in  the  absence 
of  explanatory  circumstances,  to  show 
that  the  purchaser  could  not  have  be- 
lieved that  the  tax  was  paid.    Id. 

The  fact  that  one  or  more  of  the 
sureties  on  a  bond  were  worthless  at 
the  time  of  its  execution,  to  the  knowl- 
edge of  the  principal,  is  material  evi- 
dence on  the  question  of  the  fraudulent 
Intention  of  the  parties.  U.  S.  v.  Three 
Hundred  and  Eight  Caddies  of  Tobacco 
(D.  G.  1869)  Fed.  Gas.  No.  16,501.     • 

The  act  which  casts  upon  claimant  the 
burden  of  proving  that  the  distiller's 
tax  has  been  paid,  held  not  repealed  by 
Act  July,  1868,  as  to  prior  seizures. 
Twenty-Six  Barrels  and  Seventeen 
Tierces  of  DistJUed  Spirits  (D.  G.  1870) 
Fed.  Cas.  No.  14,283. 

Proof  that  tubs  were  so  placed  in  a 
distillery  that  they  could  be  used  con- 
trary to  the  law  is  not  sufficient  to 
warrant  a  finding  that  they  have  been 
so  used.  U.  S.  V.  Forty-Eight  Hundred 
Gallons  of  Spirits  (D.  G.  1871)  Fed. 
Cas.  No.  16,163. 

Where  the  evidence  does  not  agree 
with  the  specification  of  the  offense,  it 
is  fatal  on  an  information  of  forfeiture. 
Id. 

Previous  fraudulent  intent  and  pre- 
vious fraudulent  acts  are  admissible  to 
show  a  fraudulent  intent  In  a  subse- 
quent transaction.  U.  S.  v.  Quantity 
of  Tobacco  (D.  G.  1871,  1872)  Fed. 
Gas.  Nos.  16,105,  16,106. 

A  verdict  for  defendant  in  a  suit  to 
forfeit  goods  for  violation  of  the  inter- 
nal revenue  laws  will  not  be  set  aside 
as  against  the  evidence,  though  as  to  a 
small  part  of  the  goods  the  court  enter- 
tains no  doubt  that  upon  the  evidence 
the  verdict  is  wrong.  V.  S.  v.  One 
Hundred  and  Seventeen  Packages  of 
Plug  Tobacco  (D.  G.  1879)  Fed.  Gas. 
No.  15,936. 

In  a  proceeding  for  forfeitare«  based 
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on  a  charge  of  fraud  in  violation  of  the 
internal  revenue  laws,  the  government 
will  not  be  required,  on  motion  of  an 
intervening  claimant,  to  produce,  for 
the  inspection  of  such  **  claimant,  all 
books  and  writings  in  its  possession 
containing  evidence  pertinent  to  the 
issues,  nor  to  produce  or  furnish  copies 
of  the  original  measurements  of  the 
packages  containing  the  goods  in  ques- 
tion, such  measurements  being  on  file  in 
the  office  of  a  collector  of  internal  rev- 
enue outside  the  district  where  the  pro- 
ceeding is  pending.  U.  S.  v.  164  8/100 
Proof  Gallons  of  Distilled  Spirits  (D. 
O.  ISdT)  81  Fed.  614. 
«  In  a  proceeding  for  the  forfeiture  of 
distilled  spirits  on  the  ground  of  a 
fraudulent  violation  of  the  internal  rev- 
enue laws,  the  government  will  not  be 
required,  on  motion  of  an  intervening 
claimant,  to  furnish  such  claimant  be- 
fore trial  with  the  report  of  the  gang- 
er showing  the  measurements  of  the 
packages  containing  such  spirits,  such 
report  being  on  file  in  the  proper  dis- 
trict, and  the  claimant  being  entitled,  on 
application  there,  to  an  inspection  or 
a  certified  copy  of  the  same.  U.  S.  v. 
164  8/100  Proof  Gallons  DistiUed  Spir- 
its (D.  0.  1897)  82  Fed.  204. 

Under  this  section,  court  held  not  au- 
thorized in  summary  proceeding  to  order 
revenue  officers  to  return  property 
wrongfully  seized,  which  it  was  intended 
to  use  as  evidence  in  a  criminal  trial. 
U.  S.  V.  Hee  (D.  C.  1915)  219  Fed. 
1019.  See  Chaffee  v.  U.  S.  (1873)  18 
WalL  616,  21  L.  Ed.  908. 

29.  Verdiotw—A  general  verdict,  on  an 
information  In  several  counts  for  a  sin- 
gle forfeiture  under  the  internal  rev- 
enue laws,  is  valid  if  one  count  is  good. 
Snyder  v.  U.  S.  (1884)  112  U.  S.  216, 
5  Sup.  Ct.  118,  28  L.  Ed.  697. 


Where  an  information  of  forfeiture 
In  different  counts  avers  several  frauds 
under  different  sections  of  the  'statute, 
a  verdict  of  forfeiture  will  be  sustained 
if  any  one  count  is  good.  TJ.  S.  v.  One 
Distillery  (D.  C.  1871)  Fed.  Gas.  No. 
15,930. 

In  a  suit  to  forfeit  manufactured  to- 
bacco, raw  materials,  and  certain  tools, 
the  words  "condemning  the  goods,"  in 
a  verdict  "in  favor  of  the  United 
States,"  may  be  rejected  as  surplusage. 
U.  S.  V.  Quantity  of  Tobacco  (D.  C. 
1872)  Fed.  Gas.  No.  16,106a. 

30.  Co8t8.»The  regulation  of  Septem- 
ber 2,  1867,  charging  informers  with 
a  proportionate  share  of  the  costs  of 
the  proceedings  is  valid;  the  secretary's 
power  to  issue  regulations  on  the  sub- 
ject not  having  been  previously  exhaust- 
ed. U.  S.  V.  Twelve  Barrels  of  Paraf- 
fine  Oil  (G.  G.  1867)  Fed.  Gas.  No. 
16,552. 

Glaimants  contesting  a  forfeiture  un- 
der Act  1864,  §  48,  are  subject  to  costs 
on  a  judgment  of  forfeiture.  U.  S.  v. 
Seven  Barrels  Distilled  Oil  (D.  G. 
1868)  Fed.  Gas.  No.  16,253a. 

See,  also,  notes  as  to  informers  under 
§  6365,  post. 

Cited    without    definite    application, 

Whisky  Gases  (1878)  99  U.  S.  594,  25 
L.  Ed.  399;  Goffey  v.  U.  S.  (1886)  6 
Sup.  Gt.  432,  434,  116  U.  S.  427,  29  L. 
Ed.  681;  U.  S.  v.  Zusker  (1896)  16 
Sup.  Gt.  641,  642,  161  U.  S.  475,  40 
L.  Ed.  777;  Same  v.  Two  Barrels 
of  Whisky  (1899)  96  Fed.  479,  480,  37 
C.  G.  A.  518;  Same  v.  Patrick  (G.  C. 
1893)  54  Fed.  338,  344;  Same  v. 
Olsen  (D.  G,  1893)  57  Fed.  579,  583; 
Same  v.  Jaedicke  (D.  G.  1896)  73  Fed. 
100,  103;  Same  v.  Two  Barrels  of 
Desiccated  Eggs  (D.  G.  1911)  185  Fed. 
302. 


§  6356.  (R.  S.  §  3454.)     Sales  to  evade  tax;  forfeiture. 

Whenever  any  person  who  is  liable  to  pay  any  tax  upon  any  goods, 
wares,  or  merchandise,  sells  or  causes  or  allows  the  same  to  be  sold 
before  the  tax  is  paid  to  which  said  property  is  liable,  with  intent 
to  avoid  such  tax,  or  in  fraud  of  the  internal-revenue  laws,  any  debt 
contracted  in  such  sale,  and  any  security  given  therefor,  unless  the 
same  shall  have  been  bona  fide  transferred  to  an  innocent  holder, 
shall  be  void,  and  the  collection  thereof  shall  not  be  enforced  in  any 
court.  And  if  such  goods,  wares,  or  merchandise  have  been  paid 
for,  in  whole  or  in  part,  the  sum  so  paid  shall  be  deemed  forfeited, 
and  any  person  who  shall  sue  for  the  same  in  an  action  of  debt  shall 
recover  from  the  seller  the  amount  so  paid,  one  half  to  his  own  use 
and  the  other  half  to  the  use  of  the  United  States. 
Act  June  30,  1864,  c.  173,  §  180,  13  Stat.  305,  306. 

Notes  of  Deoisions 

Void  oontraotd— A  contract  in  which  the  United  States,  held  void.  Greek- 
the  consideration  was  brandy  made  and  more  t.  Ghitwood  (1870)  70  Ky.  (7 
sold  in  violation  of  the  revenue  laws  of      Bash)  317. 

§  6357.  (R.  S.  §  3455.)     Disposing  of  or  receiving  empty  stamped 
packages,  etc. ;  penalties. 
Whenever  any  person  sells,  gives,  purchases,  or  receives  any  box, 
barrel,  bag,  vessel,  package,  wrapper,  cover,  or  envelope  of  any 
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kind,  stamped,  branded,  or  marked  in  any  way  so  as  to  show  that 
the  contents  or  intended  contents  thereof  have  been  duly  inspected, 
or  that  the  tax  thereon  has  been  paid,  or  that  any  provision  of  the 
internal-revenue  laws  has  been  complied  with,  whether  such  stamp- 
ing, branding,  or  marking  may  have  been  a  duly  authorized  act  or 
may  be  false  and  counterfeit,  or  otherwise  without  authority  of  law, 
said  box,  barrel,  bag,  vessel,  package,  wrapper,  cover,  or  envelope 
being  empty,  or  containing  anything  else  than  the  contents  which 
were  therein  when  said  articles  had  been  so  lawfully  stamped,  brand- 
ed, or  marked  by  an  officer  of  the  revenue,  he  shall  be  liable  to  a 
penalty  of  not  less  than  fifty  nor  more  than  five  hundred  dollars. 
And  every  person  who  makes,  manufactures,  or  produces  any  box, 
barrel,  bag,  vessel,  package,  wrapper,  cover,  or  envelope,  stamped, 
branded,  or  marked,  as  above  described,  or  stamps,  brands,  or  marks 
the  same,  as  hereinbefore  recited,  shall  be  liable  to  penalty  as  be- 
fore provided  in  this  section.  And  'every  person  who  violates  the 
foregoing  provisions  of  this  section,  with  intent  to  defraud  the  rev- 
enue, or  to  defraud  any  person,  shall  be  liable  to  a  fine  of  not  less 
than  one  thousand  nor  more  than  five  thousand  dollars,  or  to  im- 
prisonment for  not  less  than  six  months  nor  more  than  five  years, 
or  to  both,  at  the  discretion  of  the  court.  And  all  articles  sold,  giv- 
en, purchased,  received,  made,  manufactured,  produced,  brand- 
ed, stamped,  or  marked  in  violation  of  the  provisions  of  this  sec- 
tion, and  all  their  contents,  shall  be  forfeited  to  the  United  States, 
Act  July  13,  1866,  c  184,  §  16,  14   Stat.  162. 

Notes  of  Deoisions 


What  Is  embraced  in  the  words  "any- 
thing else." — Substances  which  are  not 
in.themGrelves  taxable  under  the  laws  of 
the  United  States  are  not  embraced  in 
the  words  "anything  else,"  as  used  in 
this  section,  providing  for  a  seizure, 
forfeiture,  and  penalty  for  selling  pack- 
ages which  contain,  at  the  time  of  sale, 
anything  else  than  the  contents  when 
the  same  were  lawfully  stamped  by  a 
revenue  officer,  even  where  there  is  no 
intent  to  defraud,  and  for  a  much  heavi- 
er penalty  where  there  is  such  fraudulent 
intent  U.  S.  v.  A.  Graf  Distilling  Co. 
(1908)  28  Sup.  Ot.  264,  265,  208  U.  S. 
198,  52  L.  Ed.  452. 

Ground  for  forfeiture.— The  sale  of 
a  barrel  of  whisky  to  which  has  been 
added,  after  such  barrel  has  been  prop- 
erly stamped  by  a  revenue  officer,  burnt 
sugar,  or  caramel,  as  coloring  mat- 
ter, does  not  authorize  the  seizure  and 
forfeiture  to  the  United  States  pro- 
vided for  by  this  section,  when  a  bar- 
rel or  other  package  contains  anything 
else  at  the  time  of  sale  than  the  con- 
tents which  were  therein  when  lawfully 
stamped.  U.  S.  v.  A.  Graf  Distilling 
Co.  (1908)  28  Sup.  Ct.  264.  265,  208 
U.  S.  198,  52  L.  Ed.  452. 

False  brands  placed  upon  tobacco 
caddies  by  a  revenue  officer  without 
any  complicity  in  the  fraud  by  claimant 
is  no  ground  of  forfeiture  U.  S.  v. 
Eight  Hundred  Caddies  of  Tobacco  (D. 
O.  1869)  Fed.  Cas.  No.  15,036. 

Under  this  section  a  person  cannot 
buy  a  package  containing  distilled  spir- 
its, already  stamped  and  branded,  and 
take  out  the  contents  and  put  In  other 
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distilled  spirits  of  a  lower  proof,  with- 
out rendering  the  property  subject  to 
forfeiture,  although  the  other  spirits 
have  paid  the  tax;  and  this  result  fol- 
lows irrespective  of  any  intent  to  de- 
fraud any  private  person.  Bat  no 
forfeiture  would  take  place  if  the  proof 
was  reduced  by  natural  causes,  or  by 
the  addition  of  water.  U.  S.  v.  9  Casks 
&  Packages  of  DisdUed  Spirits  (D.  (X 
1892)  51  Fed.  191. 

The  provision  of  this  section  which 
subjects  to  forfeiture  every  barrel,  with 
its  contents,  which  has  been  stamped  or 
marked  to  show  that  the  contents  have 
been  duly  inspected  or  the  internal  rev- 
enue tax  thereon  has  been  paid.  If  such 
barrel  contains  "anything  else"  than  the 
contents  which  were  therein  when  said 
barrel  was  so  stamped  or  marked,  is 
plain  and  unambiguous,  and  must  be 
literally  construed.  While  the  govern- 
ment would  be  estopped  to  daim  a  for- 
feiture of  distilled  spirits  because  of 
the  addition  of  water  thereto  after  the 
barrels  or  casks  containing  the  same 
had  been  stamped,  where  the  reduction 
was  made  in  accordance  with  the  regu- 
lation of  the  department  permitting  the 
same,  such  estoppel  is  not  broader 
than  the  regulation,  and  the  addition 
of  a  coloring  matter  to  such  spirits, 
such  as  caramel,  is  a  violation  of  the 
statute,  which  subjects  the  liquor  to 
forfeiture.  U.  S.  v.  Three  Packages 
of  Distilled  Spirits  (D.  C.  1903)  125 
'  Fed.  52,  judgment  reversed  Three  Pack- 
ages of  DistiUed  Spirits  v.  U.  S.  (1904) 
129  Fed.  329,  63  C.  C.  A.  263. 

Where  the  owner  failed  to  cancel  the 
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inspection  brand  on  oil  barrels  which 
had  contained  kerosene,  a  sale  of  the 
empty  barrels  worked  a  statutory  for- 
feiture to  the  United  States,  which  re- 
lated back  to  the  time  of  the  offense 
committed,  and  thus  defeated  any  title. 
Dean  v.  Chapin  (1871)  22  Mich.  275. 

Information  for  forfeiture^— An  in- 
formation for  a  forfeiture  of  distilled 
spirits  for  Violation  of  this  section  and 
section  6030,  ante,  held  bad  on  demur- 
rer, as  not  sufficiently  definite  to  dis- 
close to  the  court  or  claimant  the  pre- 
cise nature  of  the  act  charged  to  be  a 
violation  of  statute.  U.  S.  v.  Three 
Packages  of  Distilled  Spirits  (D.  C. 
1907)  152  Fed.  580. 

Evidence  In  forfeiture  proceedings.— 

Where,  on  an  information  to  forfeit 
certain  liquors  on  the  ground  that  dis- 
tilled spirits  of  a  different  quality  had 
been  put  into  the  barrels  after  they 
were  originally  stamped  and  branded, 
in  violation  of  this  se2tion,  it  was  con- 
ceded that  the  claimant  was  entitled  to 
reduce  the  proof  by  the  addition  of  wa- 
ter, and  the  uncontradicted  evidence 
showed  that  the  spirits  contained  in  the 
packages  had  been  reduced  in  proof  be- 
tween 12  and  14  degrees,  after  they 
had  been  gauged  and  stamped,  by  the 
addition  of  water,  in  conformity  with 
the  law  and  in  the  presence  of  a  gov- 
ernment ganger,  the  discrepancy  in  the 
percentage  of  the  alcohol  contained  in 
the  liquor  was  insufficient  to  form  a 
basis  for  an  inference  that  the  change 
was  occasioned  by  the  addition  of  "oth- 
er spirits  of  a  different  quality."  Three 
Packages  of  Distilled  Spirits  v.  U.  S. 
(1904)  129  Fed.  329,  63  C.  C.  A.  263, 
reversing  judgment  U.  S.  v.  Three 
Packages  of  Distilled  Spirits  (D.  O. 
1903)  125  Fed.  52. 

Where  an  information  for  the  forfei- 
ture of  certain  packages  of  liquors  al- 
leged that,  after  the  barrels  had  been 
inspected,  gauged,  and  stamped,  some- 
thing else  than  the  contents  which  were 
therein  when  said  barrels  and  packages 
were  so  lawfully  stamped,  branded,  and 
marked,  to  wit,  distilled  spirits  of  a 
different  quality,  had  been  placed  there- 
in in  violation  of  this  section,  evidence 
that  at  the  time  the  proof  of  the  liquors 
was  reduced  by  the  addition  of  water, 
after  the  packages  had  been  stamped. 


some  caramel  coloring  matter  had  been 
put  into  the  packages  to  deepen  the 
color,  was  not  within  the  information, 
and   therefore  inadmissible.     Id. 

In  a  proceeding  by  the  United  States 
under  this  section  for  the  forfeiture  of 
whisky  contained  in  the  original  dis- 
tiller's barrels,  but  in  which  it  is  al- 
leged that  the  whisky  is  other  than  that 
contained  in  the  barrels  when  they  were 
branded  and  marked  by  the  ganger  and 
that  the  claimants  in  whose  possession 
the  barrels  were  found  received  the 
same  in  such  substituted  condition  with 
intent  to  defraud,  the  burden  rests  on 
the  government  to  prove  that  they  were 
in  that  condition  when  so  received,  and 
such  fact  cannot  be  inferred  from  the 
fact  that  they  were  in  such  condition 
when  seized.  W.  F.  Corbin  &  Co.  v.  U. 
S.  (1910)  181  Fed.  296,  104  O*  O.  A. 
278. 

In  such  a  proceeding  it  was  competent 
for  the  government  to  introduce  in  evi- 
denoe  tabulated  analyses  of  samples 
of  the  whisky  in  such  barrels  showing 
the  per  cent,  of  its  congeneric  proper- 
ties and  for  comparison  similar  analy- 
ses of  whisky  taken  from  a  large  num- 
ber of  barrels  produced  by  the  same  dis- 
tillery under  the  same  process,  out  of 
material  in  the  same  proportions  and 
of  substantially  the  same  grade,  placed 
in  barrels  of  the  same  character  of 
wood,  treated  in  the  same  manner  and 
stored  in  the  same  warehouse  under 
practically  the  same  conditions  as  to 
moisture  and  temperature,  much  of 
such  whisky  having  been  made  in  the 
same  year,  some  in  different  years  and 
a  portion  on  the  same  day  as  some  of 
the  seized  whisky,  and  tJie  testimony 
being  given  by  expert  chemists  who 
made  the  analyses.     Id. 

Decree  by  default  as  conclusive.— A 

decree  by  default  against  spirits  seized 
while  being  removed  on  a  truck  is  not 
conclusive  against  the  owner  of  the 
truck  and  horses  where  he  interposes 
a  defense  to  the  libel  that  the  spirits 
were  being  removed  with  intent  to  de- 
fraud the  revenue.  U.  S.  v.  Two  Hors- 
es (D.  C.  1878)  Fed.  Cas.  No.  16,578. 

Decisions  under  former  acts.— See  IT. 
S.  V.  Thomasson  (D.  O.  1866)  Fed. 
Cas.  No.  16,478. 


§  6358.  (R.  S.  §  3456,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Penalty  and  forfeiture  by  distillers,  rectifiers,  wholesale  liquor- 
dealers,  and  manufacturers  of  tobacco  or  cigars,  for  omitting 
things  required,  and  for  doing  things  forbidden. 

If  any  distiller,  rectifier,  wholesale  liquor-dealer,  or  manufacturer 
of  tobacco  or  cigars,  shall  knowingly  or  willfully  omit,  neglect,  or 
refuse  to  do  or  cause  to  be  done  any  of  the  things  required  by  law 
in  the  carrying  on  or  conducting  of  his  business,  or  shall  do  anything 
by  this  Title  prohibited,  if  there  be  no  specific  penalty  or  punishment 
imposed  by  any  other  section  of  this  Title  for  the  neglecting,  omit- 
ting or  refusing  to  do,  or  for  the  doing  or  causing  to  be  done  the 
thing  required  or  prohibited,  he  shall  pay  a  penalty  of  one  thousand 
dollars;  and  if  the  person  so  offending  be  a  distiller,  rectifier,  or 
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wholesale  liquor  dealer,  all  distilled  spirits  or  liquors  owned  by  him 
or  in  which  he  has  any  interest  as  owner,  and  if  he  be  a  manufac- 
turer of  tobacco  or  cigars,  all  tobacco  or  cigars  found  in  his  manu- 
factory shall  be  forfeited  to  the  United  States. 

Act  July  20.  1868,  c.  186,  |  96,  15  Stat.  164.  Act  Feb.  27,  1877,  c.  69,  | 
1,  19  Stet.  249. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  inserting 
after  the  words  *'a  distiller,  rectifier,  or  wholesale,"  the  word  **liquor,"  as  set 
forth  here,  by  Act  Feb.  27,  1877,  c.  69,  |  1,  cited  above. 

Notes  of  Deoisioiu 


See  notes  under  §{  6342,  5993,  6104, 
and  6204,  ante. 

Offenses  to  whioh  statute  applies^— 
Under  Act  July  20,  lbb8,  f  96,  where 
.  the  statute  has  attached  no  punish- 
ment to  the  doing  or  omitting  of  acts 
required  or  forbidden,  such  act  or  omis- 
sion, when  knowingly  or  willfully  com- 
mitted, will  be  punished  by  the  infliction 
of  the  penalty  and  forfeiture  provided 
therein.  U.  S.  v.  One  Thousand  Four 
Hundred  and  Twelve  Gallons  of  Dis- 
tilled Spirits  (C.  C.  1873)  Fed.  Cas. 
No.  15,960;  Same  v.  Ninety-Five  Bar- 
rels of  Distilled  Spirits  (D.  C.  1870) 
Fed.  Cas.  No.  15,889;  Same  ▼.  Four 
Thousand  Eight  Hundred  Gallons  of 
Spirits  (D.  G.  1871)  Fed.  Cas.  No.  16,- 
153. 

The  rules  and  regulations  which  the 
commissioner  of  internal  revenue  is 
authorized  by  Act  July  20,  1868,  {  2, 
section  5983,  ante,  to  prescribe,  can- 
not have  the  effect  of  bringing  a  case 
under  the  operation  of  the  penalty^  pro- 
vided in  section  96  (this  section)  if  it 
was  already  covered  by  section  57,  sec- 
tion 6162,  ante,  as  the  regulations  of 
the  department  cannot  have  the  effect 
of  amending  the  law.  U.  S.  v.  Two 
Hundred  Barrels  of  Whisky  (1877) 
95  U.  S.  571,  576,  24  L.  Ed.  491. 

This  section  imposes  upon  rectifiers 
and  wholesale  liquor  dealers  the  duty 
of  causing  to  be  done  everything  per- 
taining to  their  respective  occupations 
which  is  necessary  in  order  to  enable 
others  acting  under  the  law  to  do  what 
was  required  of  them.  If  they  fail, 
and  there  is  no  penalty  provided  for 
their  neglect,  they  are  subject  to  the 
provisions  of  this  section,  but  if  any 
other  section  prescribes  a  specific  duty 
which  if  performed  would  enable  the 
other  parties  to  act  in  the  proper  man- 
ner, and  a  penalty  was  prescribed  for 
the  omission  to  perform  such  duty, 
they  were  not  to  be  proceeded  against 
under  this  section.    Id. 

Doing  or  omitting  to  do  a  thing 
knowingly  and  willfully  implies  not 
only  a  knowledge  of  the  thing,  but  a 
determination  with  a  bad  intent  to  do 
it  or  omit  to  do  it  Felton  v.  U.  S. 
(1877)  96  U.  S.  699,  702,  24  L.  Ed.  875. 

Parties  are  presumed  to  be  acquaint- 
ed with  the  utensils  and  machinery  used 
in  their  business,  but  the  law  does  not 
punish  them  where  there  is  no  intent 
to  evade  it,  and  usual  means  to  com- 
ply therewith  are  adopted.     Id. 

All  that  is  required  to  avoid  the  pen- 
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alties  of  the  law  is  to  u^e  in  good  faith 
the  ordinary  means  by  the  employment 
of  skilled  artisans  and  competent  in- 
spectors to  secure  utensils  and  machin- 
ery which  will  accomplish  the  end  de- 
sired. If  defects  should  then  exist,  and 
the  end  sought  be  not  attained,  or  de- 
fects not  then  open  to  observation 
should  subsequently  be  discovered,  the 
parties  cannot  be  charged  with  "know- 
ingly and  willfully"  omitting  to  do  what 
is  required.    Id. 

A  distiller  will  not  be  held  to  a  penal- 
ty imposred  for  knowingly  and  willfully 
violating  the  law,  where  he  has  pro- 
cured suitable  utensils  and  machinery, 
employed  competent  agents  and  work- 
men, and  given  proper  directions  to  ac- 
complish the  end  desired,  and  the  viola- 
tion claimed  is  a  technical  one  only, 
and  unintended,  and  arises  from  defects 
in  the  apparatus.    Id. 

The  failure  of  the  rectifier  to  cause 
spirits  to  be  gauged  and  stamped  as  re- 
quired by  Act  July  20,  1868,  §  25,  sec- 
tion 6102,  ante,  is  punishable  by  sec- 
tion 57,  section  6030,  ante,  and  not  by 
section  96.  U.  S.  v.  Two  Hundred  Bar- 
rels of  Whisky  (C.  C.  1874)  Fed.  Cas. 
No.  16,585. 

The  penalties  prescribed  in  section 
96,  Act  July  20,  1868,  apply  to  those 
who  knowingly  or  willfully  do  or  omit 
to  do  the  thing  forbidden  or  required, 
only  when  there  is  no  specific  penalty 
imposed  by  any  other  section  of  the 
act.  U.  S.  V.  One  Rectifying  Establish- 
ment (D.  C.  1869)  Fed,  Cas.  No.  15,- 
952;  Same  y.  Rectifying  Establishment 
(D.  C.  1870)  Fed.  Cas.  No.  16,13L 

A  distiller  who  failed  to  arrange  his 
distillery  apparatus,  as  prescribed  by 
section  16,  Act  July  20,  1868.  has  no 
authority  to  manufacture  spirits,  and 
is  subject  to  the  penalty  prescribed  by 
section  96;  and  this  whether  he  in- 
tended to  defraud  the  revenue  or  not 
U.  S.  V.  McKim  (D.  C.  1869)  Fed. 
Cas.  No.  15,693. 

The  knowing  and  willful  omission, 
neglect,  or  refusal  of  the  wholesale  liq- 
uor dealer  to  cause  packages  of  dis- 
tilled spirits  to  be  gauged,  inspected, 
and  stamped  (Act  July  20,  1868,  f  25) 
will  expose  all  distilled  spirits  and  liq- 
uors owned  by  him  to  forfeiture  imder 
section  96.  U.  S.  ▼.  One  Hundred  and 
Thirty-Three  Casks  of  Distilled  Spir- 
its (D.  C.  1870)  Fed.  Cas.  No.  15.940. 

A  distiller  does  not  "omit,  neglect, 
or  refuse  to  do,  or  cause  to  be  done" 
anything  which  the  law  does  not  require 
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him,  but  some  other  person,  to  do. 
Act  July  20,  1868,  i  96.  U.  S.  v.  Thir- 
ty-Seven Barrels  of  Apple  Brandy  (D. 
C.  1870)  Fed.  Cas.  No.  16,466. 

Section  96,  Act  July  20,  1868,  is  not 
applicable  to  offenses  under  section  47, 
section  6104,  ante,  which  prescribes  a 
punishment  in  its  own  terms  for  an  in- 
fraction of  its  requirements.  U..  S. 
▼.  Thirty-Four  Barrels  Distilled  Spirits 
(D.  C.  1871)  Fed.  Cas.  No.  16,461. 

Omissions  of  a  wholesale  dealer  to 
stamp  or  mark  packages  containing 
more  than  five  gallons  are^ot  within 
the  penalty  prescribed  in  section  96. 
Act  July  20,  1868.     Id. 

Offense  under  former  penai  statute 
not  authorizing  indictment.— The  rule 
requiring  a  criminal  or  unlawful  at- 
tempt as  an  element  of  an  offense  does 
not  apply  to  penal  statutes  not  au- 
thorizing indictments.  U.  S.  v.  Thom- 
asson  (D.  C.  1866)  Fed.  Cas.  No.  16,- 
478. 

Ground  of  forfeit urow— Merely  tacking 
a  piece  of  newspaper  over  the  stamped 
end  of  a  barrel  of  distilled  spirits  is  no 
ground  of  forfeiture  under  the  internal 
revenue  laws  and  the  regulations  of 
the  internal  revenue  department  17. 
S.  ▼.  Three  Barrels  of  Whisky  (C.  O. 
1896)  77  Fed.  963. 

Spirits  subjeet  to  forfeiture  under 
this  and  former  iaw^-Only  the  spirits 
owned  by  the  distiller,  rectifier,  or 
wholesale  liquor  dealer,  or  those  in 
which  he  has  an  Interest  as  owner  at 
the  time  of  the  discovery  of  his  of- 
fense, are  forfeited  by  section  96.  Act 
July  20.  1868.  U.  S.  ▼.  Two  Hundred 
Barrels  of  Whisky  (C.  C.  1874)  Fed. 
Cas,  No.  16,585;  Same  v.  Thirty-Seven 
Barrels  of  Apple  Brandy  (D.  0.  1870) 
Fed.  Cas.  No.  16,466. 

Act  July  20.  1868  (15.  Stat  164),  | 
57,  ante,  §  6030,  provides  that  all  dis- 
tilled spirits  found  in  any  cask  or  pack- 
age containing  5  gallons  or  more,  and 
not  properly  marked  and  stamped  as 
required  by  law,  shall  be  forfeited. 
Held,  that  the  omission  of  a  distiller 
to  cause  packages  of  distilled  spirits 
containing  more  than  20  gallons  each 
to  be  gauged,  inspected,  and  stamped 
according  to  Act  July  20,  1868  (15 
Stat  164),  §  25,  ante,  §  6102,  does  not 

§  6359.  (R.  S.  §  3457.)     Package  included  in  forfeiture  of  goods. 

In  every  case  where  any  goods  or  commodities  are  forfeited  under 
any  internal-revenue  law,  all  casks,  vessels,  cases,  or  other  packages 
whatsoever,  containing,  or  which  shall  have  contained  such  goods 
or  commodities,  respectively,  shall  be  forfeited. 
Act  July  13,  1866,  c  184,  §  14.  14  Stat  151. 

Cited    without    definite    application, 

Coffey  V.  U.  S.   (1886)  6  Sup.  Ct.  432, 
434.  116  U.  S.  427,  29  L.  Ed.  681. 

§  6360.  (R.  S.  §  3458.)     Goods  seized  may  be  delivered  to  marshal 
before  process  issues. 
Any  goods,  wares,  merchandise,  articles,  or  objects  which  may  be 
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warrant  forfeiture  under  section  96, 
this  section;  a  specified  penalty  being 
provided  by  section  67,  ante,  {  6030. 
U.  S.  V.  200  Barrels  of  Whisky  (1877) 
95  U.  S.  671,  24  L.  Ed.  491. 

Spirits  manufactured  by  the  distiller, 
and  stiU  owned  by  him,  are  liable  to 
forfeiture  wherever  they  may  be  found 
in  the  United  States.  U.  S.  v.  Three 
Hundred  and  Ninety-Six  Barrels  of 
Distilled  Spirits  (D.  O.  1866)  Fed. 
Cas.  No.  16,502. 

Spirits  in  bond  may  be  forfeited  for 
noncompliance  with  the  provisions  of 
the  internal  revenue  laws.  U.  S.  ▼. 
Quantity  of  Distilled  Spirits  (D.  O. 
1867)  Fed.  Cas.  No.  16,100. 

The  forfeiture  denounced  by  Act  July 
13,  1866,  applies  only  to  spirits  in 'the 
possession  of  the  offender  at  the  time 
of  the  act  or  neglect  causing  forfeiture. 
U.  S.  V.  One  Water  Cask  (D.  0.  1869) 
Fed.  Cas.  No.  15,966. 

Conviction  of  corporate  ofRoer  or 
stockholder  as  barring  suit  to  enforce 
forfelture.-^After  an  officer  and  stock- 
holder of  a  corporation  engaged  in  dis- 
tilling is  convicted  for  a  violation  of 
the  Internal  Revenue  Law,  an  action 
cannot  be  maintained  to  enforce  the 
forfeiture  of  the  corporation's  proper- 
ty for  the  same  offense,  even  though 
the  forfeiture  is  resisted  only  by  the 
other  stockholders.  U.  S.  v.  One  Dis- 
tillery (D.  C.  1890)-  43  Fed.  846,  judg- 
ment affirmed  (1899)  19  Sup.  Ct  624, 
174  U.  S.  149,  43  L.  Ed.  929. 

Separate  suits  to  recover  penalty  and 
enforce  forfeiture^— Separate  suits  will 
lie  to  recover  the  penalty  of  $500,  and 
to  enforce  a  forfeiture  for  neglect  to 
report  the  use  of  vessels,  etc.,  in  distill- 
ing liquors.  Act  July  1,  1862.  V.  S. 
V.  Belding  (C.  C.  1870)  Fed.  Cas.  No. 
14,562. 

Conclusiveness  of  decree  of  forfeiture. 
—A  decree  of  forfeiture  of  spirits  for 
alleged  frauds  on  the  revenue  is  not 
conclusive  in  a  subsequent  proceeding 
for  the  forfeiture  of  the  distillery  and 
numerous  articles  contained  therein. 
U.  S.  V.  One  Distillery  (Dj  C.  1871) 
Fed.  Cas.  No.  15,930. 

Cited  without  definite  application, 
Whisky  Cases  (1878)  99  U.  S.  594,  25 
L.  Ed.  399. 
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seized,  tinder  the  provisions  of  section  thirty-four  hundred  and  fifty- 
three,  by  any  collector  or  deputy  collector,  may,  at  the  option  of 
the  collector,  be  delivered  to  the  marshal  of  the  district,  and  remain 
in  the  care  and  custody  and  under  the  control  of  said  marshal,  until 
he  shall  obtain  possession  by  process  of  law.  And  the  cost  of  seizure 
made  before  process  issues  shall  be  taxable  by  the  court.  And 
where  any  whisky  or  tobacco,  or  other  article  of  manufacture  or 
produce,  requiring  brands,  stamps  or  marks  of  whatever  kind  to  be 
placed  thereon,  shall  be  sold  upon  distraint,  forfeiture,  or  other  pro- 
cess provided  by  law,  the  same  not  having  been  branded,  stamped, 
or  marked,  as  required  by  law,  the  officers  selling  the  same  shall, 
upon  sale  thereof,  fix  or  cause  to  be  affixed  the  brands,  stamps,  or 
marks,  so  required,  and  deduct  the  expense  thereof  from  the  pro- 
ceeds of  such  sale. 

Act  June  30,  1864,  c  173,  |  48,  13  Stat.  240.    Act  July  13,  1866,  c  184,  | 
0,  14  Stat.  112. 

Notes  of  Deoisioiui 

Custody  of  property  attached  by  mar-  the  contention  that  the  forfeiture,  be- 

shald—Property    seized    under    the    in-  ing  for  the  fraudulent  acts  of  the  dis- 

temal  revenue  laws,  when  the  same  is  tiller  in  seeking  to  evade  payment  of 

attached  by  the  marshal  under  judicial  the  tax,  was  quasi  criminal  and  merely 

process,  remains  in  his  possession,  and  a   punishment,   and  not  a  payment  of 

is  not  in  general  delivered  to  the  col-  the  tax.    In  this  case  the  marshal  pro* 

lector,    and    such   property   is   in    the  cured  from  the  collector  the  necessary 

custody  of  the  law,   or  of  the  court,  stamps  and  placed  them  on  the  pack- 

Averill  V.  Smith  (1872)  17  WalL  82,  92,  ages  containing  the  spirits.     U.   S.  v. 

21  L.  Ed.  613.  Ulrici  (1884)  4  Sup.  Ct  288,  289,  290, 

Discharge  of  bondw-A  bond  on  which  ^^^  ^-  S-  ^»  ^8  L.  Ed.  344. 
suit  was  brought,  having  been  executed         Cited    without    definite    application, 

for  the  sole  purpose  of  securing  pay-  U.   S.  ▼.  59,650  Cigars   (D.  O.  1905) 

ment  of  taxes,  was  discharged  by  for-  138  Fed.  166,  167,  affirmed  (190^  146 

feiture,    seizure,    and    sale    of   bonded  Fed.  130,  76  O.  O.  A.  556. 
spirits,  and  was  discharged  as  against 

§  6361.  (R.  S.  §  3459.)  Bailing  of  goods  seized;  sale  for  want  of 
bail. 
When  any  property  which  is  seized  under  the  foregoing  provisions 
of  section  thirty-four  hundred  and  fifty-three  is  liable  to  perish  or  be- 
come greatly  reduced  in  price  or  value  by  keeping,  or  when  it  cannot 
be  kept  without  great  expense,  the  owner  thereof,  or  the  marshal 
of  the  district,  may  apply  to  the  collector  of  the  district  to  examine 
it;  and  if,  in  the  opinion  of  the  said  collector,  it  shall  be  necessary 
that  the  said  property  should  be  sold  to  prevent  such  waste  or  ex- 
pense, he  shall  appraise  the  same;  and  thereupon  the  owner  shall 
have  said  property  returned  to  him  upon  giving  bond  in  such  form 
as  may  ,be  prescribed  by  the  Commissioner  of  Internal  Revenue, 
and  in  an  amount  equal  to  the  appraised  value,  with  such  sureties  as 
the  collector  shall  deem  good  and  sufficient,  to  abide  the  final  order, 
decree,  or  judgment  of  the  court  having  cognizance  of  the  case,  and 
to  pay  the  amount  of  said  appraised  value  to  the  collector,  marshal, 
or  otherwise,  as  he  may  be  ordered  and  directed  by  the  court,  which 
bond  shall  be  filed  by  said  collector  with  the  United  States  district 
attorney  for  the  district  in  which  said  proceedings  in  rem  may  be 
commenced:  Provided,  That  in  case  said  bond  shall  have  been  exe- 
cuted and  the  property  returned  before  seizure  thereof  by  virtue  of 
the  process  aforesaid,  the  marshal  shall  give  notice  of  pendency  of 
proceedings  in  court  to  the  parties  executing  said  bond,  by  personal 
service  or  publication,  and  in  such  manner  and  form  as  the  court 
may  direct,  and  the  court  shall  thereupon  have  jurisdiction  of  said 
matter  and  parties  in  the  same  manner  as  if  such  property  had  been 
seized  by  virtue  of  the  process  aforesaid.  But  if  said  owner  shall 
neglect  or  refuse  to  give  said  bond,  the  collector  shall  issue  to  a  dep- 
uty collector  or  to  the  marshal  aforesaid  an  order  to  sell  the  same; 
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and  the  deputy  collector  or  marshal  shall  thereupon  advertise  and 
sell  the  said  property  at  public  auction  in  the  same  manner  as  goods 
may  be  sold  on  final  execution  in  said  district;  and  the  proceeds  of 
the  sale,  after  deducting  the  reasonable  costs  of  the  seizure  dnd  sale, 
shall.be  paid  to  the  court  aforesaid,  to  abide  its  final  order,  decree, 
or  judgment. 

Act  June  30,  1864,  c.  173,  §  48,  18  Stat  241.    Act  July  13,  1866,  c.  184,  § 
9,  14  Stat  112. 

Notes  of  Decisions 


1.  Power   of   district   court   to   discharge 

property  on  ball. 

2.  When  property  will  not  be  released  on 

bond. 
8.    Application  to  bond. 
4.    Delivery  of  property  to  claimant 
6.    Release  on  bond  as  affecting  Jurisdic- 
tion of  condemnation  proceedings. 

6.  Sale  of  released  property. 

7.  Notice  to  persons  executing  bond. 

8.  Defense  of  surety. 

9.  Action  on  bond. 

10.    Sale  of  seized  property. 

1.  Power  of  district  court  to  dis- 
charge property  on*  bail.— The  district 
court  has  power  to  discharge  upon  ball 
property  in  custody  in  cases  of  seizure 
under  Act  June  30,  1864,  §§  48,  50. 
U.  S,  V.  Three  Hundred  Barrels  ol 
Whisky  (D.  C.  1865)  Fed.  Cas.  No. 
16,510.  But  see  Same  v.  Sixty-Nine 
Barrels  of  Rum  (D.  G.  1865)  Fed. 
Cas.  No.  16,307. 

2.  When  property  will  not  be  re- 
leased on  bondd—Dlstillery  property 
seized  for  violation  of  the  revenue  laws 
will  not  be  released  on  bond  where 
no  profit  would  be  derived  by  its  owner 
from  its  lawful  use.  U.  S.  v.  Two  Tons 
of  Coal  (C.  C.  1867)  Fed.  Cas.  No.  16,- 
590. 

Distillery  property  libeled  for  alleg- 
ed violation  of  the  revenue  laws  will 
not  be  bonded  where  there  is  reasonable 
ground  to  believe  on  the  evidence  that 
the  law  has  been  violated.  In  re  Quan- 
tity of  Distilled  Spirits  (D.  O.  1868) 
Fed.  Cas.  No.  11,493. 

3.  Application  to  bondd—A  claim  for 
delivery,  on  bond,  of  goods  seized  for 
forfeiture,  for  violation  of  the  inter- 
nal revenue  laws,  is  one  for  a  favor, 
and  terms  may  be  imposed.  U.  S.  v. 
Lot  of  Leaf  Tobacco  (D.  C.  1867)  Fed. . 
Cas.  No.  15,627. 

On  application  to  bond  the  govern- 
ment need  not  furnish  the  details  of 
its  evidence  further  than  is  necessary 
to  show  reasonable  and  probable 
ground  to  sustain  the  prosecution.  In 
re  Quantity  of  Distilled  Spirits  (D.  C. 
1868)  Fed.  Cas.  No.  11,403. 

4.  Delivery  of  property  to  claimant. 

—Property  seized  for  forfeiture  may 
be  delivered  to  the  claimant  on  his  giv- 
ing stipulations  for  its  appraised  value, 
less  the  amount  of  tax  due  on  it,  and 
paying  the  latter  amount  into  court. 
U.  S.  V.  Lot  of  Leaf  Tobacco  (D.  C. 
1867)  Fed.  Cas.  No.  15,627. 


5.  Release  on  bond  as  affeolino  Ju- 
risdiction of  condemnation  proceedings. 

— ^Where  property  is  seized  for  taxes 
due  from  a  distiller,  its  subsequent  re- 
lease on  bond  does  not  divest  jurisdic- 
tion to  go  on  with  the  condemnation 
proceedings.  U.  S.  v.  Mackoy  (O.  C. 
1872)   Fed.  Cas.  No.  15,696. 

6.  Sale  of  released  property^— Prop* 

erty  so  released  may  be  sold  by  the  own- 
er, bona  fide,  so  as  to  give  a  good  title 
to  the  purchaser;  but,  except  where  it 
will  interfere  with  subsequently  ac- 
quired rights  of  third  persons,  the 
court  may  reseize  the  property,  and 
order  it  sold.  U.  S.  v.  Mackoy  (0.  C. 
1872)  Fed.  Cas.  No.  15,696.  . 

7.  Notice  to  persons  executing  bond. 

—Where  goods,  seized  by  a  collector 
for  violation  of  the  internal  revenue 
law,  under  section  635$,  ante,  are  at- 
tached while  in  his  hands  by  the  mar- 
shal on  process  issued  in  proceedings 
for  their  forfeiture,  and  a  bond  for 
their  release  is  thereafter  given  by  the 
claimant  under  this  section,  the  proviso 
to  said  section,  requiring  notice  of  the 
pendency  of  the  proceedings  in  court  to 
be  given  to  the  parties  executing  the 
bond,  is  inapplicable;  such  notice  being 
intended  to  take  the  place  of  an  actual 
seizure  by  the  marshal  where  the  goods 
have  been  returned  to  the  claimant  un- 
der the  bond  before  such  seizure  has 
been  made,  and  unnecessary  where  the 
attachment  has  been  made,  and  the 
proceeding  in  rem  is  pending  when  the 
bond  is  given.  U.-  S.  v.  59,650  Cigars 
(1906)  146  Fed.  130,  78  C.  C.  A.  556, 
affirming  judgment  (D.  C.  1905)  138 
Fed.  166. 

The  notice  required  to  be  given  to 
persons  executing  a  bond  for  the  re^ 
turn  of  property  seized  is  that  pre- 
scribed by  this  section,  and  not  the 
previous  rules  of  the  court.  XJ.  S.  v. 
Seventeen  Empty  Barrels  (C.  0.  1875) 
Fed.  Cas.  No.  16,255. 

8.  Defense  of  surety.— It  is  no  de- 
fense to  a  bond  that  it  was  executed 
on  the  agreement  that  it  should  be 
signed  by  another,  and  that  such  other 
was  falsely  personated,  when  defend- 
ant procured  such  personation.  U.  S. 
V.  Quantity  of  Distilled  Spirits  (D.  C. 
1870)    Fed.  Cas.  No.  16,099. 

It  is  no  defense  to  a  surety  in  a 
stipulation  for  property  seized  that  on 
appeals  by  the  claimant  bonds  were 
taken  without  surety,  with  the  approv- 
al  of   the   district   attorney,   and   that 
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govemment  bonds  had  been  given  as  property,  and  the  claimant  must  move 

further  security,  which  had  been  stolen,  the  court  for  orders  for  the  return  of 

U.  S.  V.  Quantity  of  Manufactured  To-  the  proceeds.    ATerill  v.  Smith  (1872) 

bacco  (D.  C.  1878)  Fed.  Gas.  No.  16,-  17  WalL  82,  95,  21  L.  Ed.  613. 

102.            '  Where,   pursuant   to   this   section,  a 

9.  Action  on  bond^WMle  a  judg-  Proceeding  was  instituted  and  carried 
ment  of  condemnation  of  goods  seized  5.^Vll^^^".  ^  ^''''^/  T  •?  ^.'^^^^'y  ^^ 
for  violation  of  the  revenue  laws  stands  ^^tilled  spirits  and  utensils  for  making 
unsatisfied,  the  obUgation  to  pay  on  a  the  same  as  perishable,  the  property 
bond  given  to  abide  the  judgment  of  ^»^«^«  ^««°  seized  for  violaUon  of  the 
the  court  making  the  seizure  Is  ab-  '«^«°"«  ^^^^  '\'^  *^«.,^"^y  ^^/^^  P"'/ 
solute;  and  therefore,  in  an  action  on  chaser  seekmg  to  avail  himself  of  such 
such  a  bond,  it  is  not  proper  to  move  ^^^le,  to  make  out  by  proof  aU  the  nec- 
to  open  the  judgment  of  the  court  «f  *?;y  ^^f Pf  reqmred  by  that  provision 
which  gave  the  sentence  of  condemna-  ^l  the  statute  to  give  jurisdiction  to 
tion  on  the  ground  that  it  erred  in  the  collector  to  sell.  Tracey  v  Corse 
holding  that  a  pardon  for  the  criminal  (N^^.  18^3)  f  How.  Prac.  316. 
oflFense  involved  in  the  breach  of  law  ^he  power  of  making  summary  sale 
did  not  bar  proceedings  to  condemn  the  conferred  upon  a  collector  of  internal 
goods  seized.  U.  S.  v.  Bergenthal  (D.  "^^^^^^^^  ^^  ^^^^  ^tJ^^ion  is  mmistenal, 
C.  1886)  29  Fed.  444.  ^nd   a   sale   made  by  a  collector  ma 

case  not  withm  the  statute  neither  de- 

10.  Sale  of  seized  property^-Perish-  vests  nor  confers  a  title.  Only  prop- 
able  property  seized  under  the  internal  erty  seized  under  and  in  the  cases  men- 
revenue  laws  may  be  sold,  and  the  tioned  in  said  section  is  subject  to  this 
proceeds  paid  into  the  registry  of  the  power.  Tracey  v.  Corse  (1874)  58  N. 
court,  and  the  proceeds  represent  the      Y.  143. 

§  6362.  (R.  S.  §  3460.)  Proceedings  on  seizure  x>f  goods  valued  at 
$500  or  less;  list  and  appraisement;  notice  of  seizure;  claims 
to  be  filed;  bond  of  claimant;  sale  of  goods  and  disposal  of 
proceeds. 

In  all  cases  of  seizure  of  any  goods,  wares,  or  merchandise,  as  be- 
ing subject  to  forfeiture  under  any  provision  of  the  internal-revenue 
laws,  which,  in  the  opinion  of  the  collector  or  deputy  collector  mak- 
ing the  seizure,  are  of  the  appraised  value  of  five  hundred  dollars  or 
less,  the  said  collector  or  deputy  collector  shall,  except  in  cases 
otherwise  provided,  proceed  as  follows : 

First.  He  shall  cause  a  list  containing  a  particular  description  of 
the  goods,  wares,  or  merchandise  seized  to  be  prepared  in  duplicate, 
and*  an  appraisement  thereof  to  be  made  by  three  sworn  appraisers, 
to  be  selected  by  him,  who  shall  be  respectable  and  disinterested  citi- 
zens of  the  United  States  residing  within  the  collection-district 
wherein  the  seizure  was  made.  Said  list  and  apjiraisement  shall  be 
properly  attested  by  the  said  collector  or  deputy  collector  and  the 
said  appraisers,  for  which  service  each  of  the  said'  appraisers  shall  be 
allowed  the  sum  *of  one  dollar  and  fifty  cents  a  day,  to  be  paid  in 
the  manner  provided  by  law  for  other  necessary  charges  of  collect- 
ors. 

Second.  If  the  said  goods  are  found  by  the  said  appraisers  to  be 
of  the  value  of  five  hundred  dollars  or  less,  the  said  collector  or 
deputy  collector  shall  publish  a  notice,  for  three  weeks,  in  some 
newspaper  of  the  district  where  the  seizure  was  made,  describing  the 
articles,  and  stating  the  time,  place,  and  cause  of  their  seizure,  and 
requiring  any  person  claiming  them  to  appear  and  make  such  claim 
within  thirty  days  from  the  date  of  the  first  publication  of  such  no- 
tice. 

Third.  Any  person  claiming  the  goods,  wares,  or  merchandise  so 
seized,  within  the  time  specified  in  the  notice,  may  file  with  the  said 
collector  or  deputy  collector  a  claim,  stating  his  interest  in  the  arti- 
cles seized,  and  may  execute  a  bond  to  the  United  States  in  the 
penal  sum  of  two  hundred  and  fifty  dollars,  with  sureties  to  be  ap-* 
proved  by  the  said  collector  or  deputy  collector,  conditioned  that, 
in  case  of  condemnation  of  the  articles  so  seized,  the  obligors  shall  pay 
all  the  costs  and  expenses  of  the  'proceedings  to  obtain  such  condem- 
nation ;  and  upon  the  delivery  of  such  bond  to  the  collector  or  dep- 
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uty  collector,  he  shall  transmit  the  same,  with  the  duplicate  list  or 
description  of  the  goods  seized,  to  the  United  States  district  attor- 
ney for  the  district,  and  said  attorney  shall  proceed  thereon  in  the 
ordinary  manner  prescribed  by  law. 

Fourth.  If  no  claim  is  interposed  and  no  bond  is  given  within  the 
time  above  specified,  the  collector  or  deputy  collector,  as  the  case 
may  be,  shall  give  ten  days'  notice  of  the  sale  of  the  goods,  wares, 
or  merchandise  by  pubhcation,  and,  at  the  time  and  place  specified 
in  the  notice,  shall  sell  the  articles  so  seized  at  public  auction,  and, 
after  deducting  the  expense  of  appraisement  and  sale,  he  shall  de- 
posit the  proceeds  to  the  credit  of  the  Secretary  of  the  Treasury. 

Act  July  13,  1866,  c.  184,  {  63,  14  Stat  160.  Act  June  6,  1872,  c.  316,  ( 
40,  17  Stat.  257. 

Commissioners  appointed  by  a  district  judge  were  authorized,  to  administer 
the  oaths  to  the  appraisers,  by  R.  S.  (  570,  which  was  incorporated  into  Jud. 
Code,  f  61,  ante,  f  1043,  and  was  repealed  by  section  297  of  said  Code,  ante, 
I  1274. 

Notes  of  Decisions 
See  notes  under  §  6355,  ante.  sold  it  at  auction  for  less  than  half  its 

Suit  against  oflloer  for  trespassw— Act  "^^^^^f  ^thin  two  hours  after  seizure 
July  13,  1866,  §  63,  does  not  prevent  ^^  without  giving  public  notice  of  the 
the  owner  of  goods  seized  unlawfully  time  of  sale.  Held,  that  he  was  a  tres- 
from  suing  the  seizing  officer  for  tres-  passer  ab  initio  and  liable  for  damages, 
pass.  Cardinel  v.  Smith  (O.  C.  1867)  Blake  v.  Johnson  (1817)  1  N.  H.  91. 
Fed.  Cas.  No.  2,395.  See,  also,  notes  under  S  5944,  ante. 

A  deputy  collector  of  the  duty  on  Cited  without  definite  application, 
carriages  made  a  distress  under  Act  Agnew  v.  Haymes  (1905)  141  Fed.  631, 
Dec.  15,  1814,  S  4,  and  contrary  to  law      72  G.  C.  A.  325. 

§  6363.  (R.  S.  §  3461.)     Application  for  remission  and  return  of 
proceeds;   distribution. 

Within  one  year  after  the  sale  of  any  goods,  wares,  or  merchan- 
dise, as  provided  in  the  preceding  section,  any  person  claiming  to 
l)e  interested  in  the  property  sold  may  apply  to  the  Secretary  of  the 
Treasury  for  a  remission  of  the  forfeiture  thereof,  or  of  any  part 
thereof,  and  a  restoration  of  the  proceeds  of  the  sale ;  and  the  said 
Secretary  may  grant  the  same  upon  satisfactory  proof,  to  be  fur- 
nished in  such  manner  as  he  shall  prescribe :  Provided,  That  it  shall 
be  satisfactorily  shown  that  the  applicant,,  at  the  time  of  the  seizure 
and  sale  of  the  said  property,  and  during  the  intervening  time,  was 
absent,  out  of  the  United  States,  or  in  such  circumstances  as  pre- 
vented him  from  knowing  of  the  seizure,  and  that  he  did  not  know 
of  the  same ;  and  also  that  the  said  forfeiture  was  incurred  without 
willful  negligence  or  any  intention  of  fraud  on  the  part  of  the  owner 
of  said  property.  If  no  application  for  such  restoration  is  made 
within  one  year,  as  hereinbefore  pre'iscribed,  the  Secretary  of  the 
Treasury  shall,  at  the  expiration  of  the  said  time,  cause  the  proceeds 
of  the  sale  of  the  said  property  to  be  distributed  according  to  law, 
as  in  the  case  of  goods,  wares,  or  merchandise  condemned  and  sold 
pursuant  to  the  decree  of  a  competent  court. 

Act  July  13,  1866,  c.  184,  S  63,  14  Stat.  169.  Act  June  6,  1872,  c  315, 
§  40,  17  Stat.  257. 

§  6364.  (R.  S.  §  3462.)     Search-warrants. 

The  several  judges  of  the  circuit  and  district  courts  of  the  United 
States,  and  commissioners  of  the  circuit  courts,  may,  within  their 
resf^ective  jurisdictions,  issue  a  search-warrant,  authorizing  any  in- 
ternal-revenue officer  to  search  any  premises  within  the  same,  if 
such  officer  makes  oath  in  writing  that  he  has  reason  to  believe,  and 
does  believe,  that  a  fraud  upon  the  revenue  has  been  or  is  being  com- 
mitted upon  or  by  the  use  of  the  said  premises. 
Act  July  13,  1866,  c.  184,  §  15,  14  Stat  152. 

Notes  of  Deolaiona 

Application  to  special  taxes  under  section  5900,  ante,  apply  to  the  coIIec< 
Oleomargarine  Aotw-ZThis  section   and      tion  of  special  taxes  imposed  by  the 
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Oleomargarine  Act  Kercheval  y.  Al- 
len (1915)  220  Fed.  262,  135  O.  O. 
A.  1. 

What  It  included  in  phrase  "goods, 
wares,  and  merchandise."— The  phrase 
"goods,  wares,  and  merchandise"  is  suf- 
ficiently broad  to  include  a  team  of 
mules  used  for  the  removal  of  spirits 
with  intent  to  defraud  the  government, 
in  violation  of  section  3450.  Pilcher  v. 
Faircloth  (1902)  33  South.  545,  135 
Ala.  311. 

Application  for  warrants.— This  ^sec- 
tion does  not  state  all  that  must  be 
Included  in  the  application  for  war- 
rants. The  fifth  amendment  to  the 
Constitution  provides  that  "no  warrant 
shall  issue  but  upon  probable  cause 
supported  by  oath  or  affirmation,  and 
particularly  describing  the  place  to  be 
searched  and  the  person  or  thing  to 
be  seized."  (1903)  24  Op.  Atty.  Gen. 
685. 

Duty  of  commissioners  to  issue  war- 
rants^—Although  no  compensation  is 
provided  therefor,  it  is  the  duty  of 
United  States  commissioners  to  issue 
search  warants  in  internal  revenue  cas- 
es when  properly  applied  for.  (1903) 
24  Op.  Atty.  Gen.  685. 

Refusal  of  commissioner  to  Issue 
warranto— If  a  United  States  commis- 
sioner refuses,  on  proper  application, 
to  issue- a  search  warrant,  the  facts  may 
be  brought  by  petition  or  otherwise  to 
the  attention  of  the  court  appointing 
such  recusant  officer  for  such  action  as 
it  deems  proper.  (1903)  24  Op.  Atty. 
Gen.  685. 

Seizure  under  warrant  as  violating 
constitutional  right- Seizure  of  articles, 
papers,  and  notes  by  internal  revenue 
officers  under  a  search  warrant  while 
making  a  raid  on  defendants'  place  of 
business  for  alleged  violation  of  Oleo- 
margarine Act,  §  17,  section  6229,  ante, 
held  not  a  violation  of  defendant's  con- 
stitutional right  to  be  free  from  un- 
lawful searches  and  seizures.  May  v. 
U.  S.  (1912)  199  Fed.  53.  117  C.  O.  A. 
431. 


Officer,  who  may  execute  warranto— 

This  section  does  not  require  that 
searches  thereunder  shall  be  made  only 
by  the  officer  who  verified  the  applica- 
tion for  the  search  warrant.  Kercheval 
V.  AUen  (1915)  220  Fed.  262,  135  O. 
C.  A.  1. 

Legality  of  search^-Ezecution  of  war- 
rant to  search  premises,  under  this  sec* 
tion,  by  entering  through  open  door 
at  half  past  8  at  night,  held  not  illegal. 
Kercheval  v.  AUen  (1915)  220  Fed.  262, 
135  C.  C.  A.  1. 

Liability  of  officers  for  damages  and 
actions  therefor^— Even  though  search 
was  limited  to  revenue  officer  verify- 
ing application  for  warrant,  held,  that 
in  action  for  damages  the  court's 
charge,  and  its  refusal  of  instructions, 
were  not  erroneous.  Kercheval  v.  Al- 
len (1915)  220  Fed.  262, 135  C.  O.  A- 1, 

Search  warrant,  fair  on  its  face,  held 
to  protect  internal  revenue  officers, 
whether  proper  application  was  made 
for  the  warrant,  and  whether  United 
States  commissioner  properly  exercised 
his  discretion  in  issuing  it.     Id. 

Where  no  complaint  was  made  that 
internal  revenue  officers  seized  any  of 
plaintifiTs  papers  under  search  warrant, 
held  that,  in  action  for  damages,  plain- 
tiff could  not  attack  the  warrant  be- 
cause it  authorized  such  seizure.     Id. 

Instruction  that  collector  of  internal 
revenue  was  liable  for  acts  of  deputies 
shown  by  the  evidence  held  properly 
refused,  where  some  of  the  acts  shown 
were  lawful,  and  not  injurious,  and 
there  was  an  issue  as  to  the  occurrence 
of  other  acts.    Id. 

Collector  of  internal  revenue  held  not 
liable  for  punitive  damages  for  acts  of 
other  revenue  officers,  and  an  instruc- 
tion as  to  such  damages  against  bim 
was  properly  refused.    Id. 

Cited    without    definite    application, 

U.  S.  V.  Allred  (1895)  15  Sup.  Ct  231, 
233,  155  U.  S.  591,  39  L.  Ed.  273;  Same 
V.  Hom  Hing  (D.  C.  1892)  48  Fed.  635, 
639. 


§  6365.  (R.  S.  §  3463.)     Detection  and  punishment  of  frauds. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  is  authorized  to  pay  such  sums,  not  ex- 
ceeding in  the  aggregate  the  sum  appropriated  therefor,  as  he  may 
deem  necessary  for  detecting  and  bringing  to  trial  and  punishment 
persons  guilty  of  violating  the  internal-revenue  laws,  or  conniving  at 
the  same,  in  cases  where  such  expenses  are  not  otherwise  provided 
for  by  law. 

Act  March  2,  1867,  c.  169,  f  7,  14  Stat.  473. 


Notes  of 

Offers  of  reward.— When  the  govern- 
ment offers  a  reward  for  information 
which  shall  lead  to  the  "conviction," 
the  conditions  of  the  offer  will  be  deem- 
ed complied  with  if  there  be  a  verdict 
of  guilty  followed  by  a  motion  of  the 
district  attorney  to  suspend  judgment 
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on  the  payment  of  all  costs.    T^lliams 
V.  U.  S.  (1876)  12  Ct  CL  192. 

This  act  is  broad  enough  to  sustain 
an  offer  of  a  reward  for  information 
leading  to  the  forfeiture  of  illicit  dis- 
tilleries and  the  conviction  of  the  per- 
sons operating  them.    The  fact  that  in- 
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Thirty-Four  Barrels  of  Whisky  (D.  0. 
1868)  Fed.  Cas.  No.  16,462;  In  re 
Four  Cutting  Machines  (D.  G.  1869) 
Fed.  Cas.  No.  4,987. 

Compensation  of  informers  under 
former  law.— See  U.  S.  v.  Twenty-Five 
Thousand  Segars  (C.  C.  1867)  Fed. 
Cas.  No.  16,565;  Same  v.  Ninety-Five 
Barrels  of  Distilled  Spirits  (C.  C.  1868) 
Fed.  Cas.  No.  15,888;  Same  v.  Twenty- 
•Five  Thousand  Gallons  of  Distilled 
Spirits,  Id.  16,564;  In  re  Eight  Barrels 
of  Distilled  Spirits  (D.  C.  1867)  Fed. 
Cas.  No.  4,316;  One  Hundred  Barrels  of 
Whisky,  Id.  10,526;  In  re  One  Still,  Id. 
10,534;  In  re  Twenty-Five  Thousand 
Gallons  of  Distilled  Spirits,  Id.  14.282; 
U.  S.  V.  Hook,  Id.  15,387;  Same  v.  One 
Still,  Id.  15,955;  Same  v.  Seven  Large 
Fermenting  Tubs,  Id.  16,254;.  Same  v. 
Twenty  Barrels  of  Distilled  Spirits,  Id. 
16.557;  Same  v.  Funkhouser  (D.  C. 
1868)  Fed.  Cas.  No.  15,177;  Rice  v. 
Thayer  (1870)  106  Mass.  258,  7  Am. 
Rep.  516. 

Cited    without    definite    application, 

Crane  v.  U.  S.  (1888)  23  Ct.  CI.  94. 


formers  may  share  in  the  proceeds  of 
forfeited  distilleries,  under  another 
statute,  does  not  provide  for  the  "ex- 
penses" as  contemplated  by  this  act. 
WUUams  v.  U.  S.  (1876)  12  Ct  CI.  192. 

Information  to  oflloers.— The  infor- 
mation must  be  a  plain  statement  in 
writing  of  some  one  substantial  cause, 
matter,  or  thing,  whereby  a  fine,  pen- 
alty, or  forfeiture  shall  have  been  in- 
curred, and  it  must  be  sworn  to,  if  re- 
quired by  the  oflScer.  U.  S.  v.  Funk- 
houser (D.  C.  1868)  Fed.  Cas.  No.  15,- 
177. 

The  information  must  be  given  to 
some  government  official  who  has  the 
power  and  duty  to  act  thereon,  and, 
where  several  causes  exist,  information 
of  any  one  is  sufficient.  Id.;  U.  S.  v. 
One  Hundred  Barrels  of  Distilled  Spir- 
its (D.  C.  1868)  Fed.  Cafe.  No.  16,946. 

Revenue  officers  as  informers  under 
former  laws.— See  U.  S.  v.  Two  Hun- 
dred and  Sev«nty-Eight  Barrels  of  Dis- 
tilled Spirits  (C.  C.  1877)  Fed.  Cas. 
No.  16,581;  Same  v.  One  Hundred 
Barrels  of  Distilled  Spirits  (D.  C. 
1868)   Fed.  Cas.  No.  15,946;    Same  v. 

§  6366.  (Act  March  3,  1893,  c.  208.)  Statement  of  expenditures 
for  punishment  of  violations,  etc. 
Punishment  for  violations  of  internal-revenue  laws:  For  detect- 
ing and  bringing  to  trial  and  punishment  persons  guilty  of  violating 
the  internal-revenue  laws,  or  conniving  at  the  same,  including  pay- 
ments for  information  and  detection  of  such  violations,  *  * ;  and 
the  Commissioner  of  Internal  Revenue  shall  make  a  detailed  state- 
ment to  Congress  once  in  each  year  as  to  how  he  has  expended  this 
sum,  and  also  a  detailed  statement  of  all  miscellaneous  expendi- 
tures in  the  Bureau  of  Internal-Revenue  for  which  appropriation  is 
made  in  this  act.    (27  Stat.  587.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1894,  cited  above. 

A  substantially  similar  provision  was  made  by  former  appropriation  acts. 
The  use  of  the  words  "once  in  each  year"  may  be  regarded  as  indicating  an 
intention  that  the  provision  shall  be  permanent,  but  it  is  repeated  in  the  same 
language  in  the  sundry  civil  appropriation  acts  for  the  subsequent  years.  The 
provision  for  the  fiscal  year  1914  was  by  Act  June  23,  1913,  c.  3,  f  1,  38  Stat. 
20. 

§  6367.  (R.  S.  §  3464.)  Purchasing  for  the  Government  goods 
subject  to  tax. 
The  privilege  of  purchasing  supplies  of  goods  imported  from  for- 
eign countries  for  the  use  of  the  United  States,  duty  free,  which  nbw 
does  or  hereafter  shall  exist  by  provision  of  law,  shall  be  extended, 
under  such  regulations  as  the  Secretary  of  the  Treasury  may  pre- 
scribe,  to  all  articles  of  domestic  production  which  are  subject  to 
tax  by  the  provisions  of  this  Title. 

Notes  of  Decisions 


Withdrawal   of  spirits  from   bond.— 

Packages  of  distilled  spirits  purchased 
by  the  United  States  while  in  a  bond- 
ed warehouse,  and  ordered  by  the  sec- 
retary of  the  treasury  to  be  allowed  to 
be  withdrawn  "free  of  tax,"  under  the 
provisions  of  this  section,  are  thereby 
withdrawn  entirely  from  the  operation 
of  the  internal  revenue  laws,  and  there 
i9  no  occasion  for  the  regauging  and 


adjustment  of  the  tax  thereon,  as  upon 
a  withdrawal  for  private  consumption, 
and  the  distiller  cannot  be  charged  with 
the  tax  upon  a  claimed  excess  of 
shrinkage  therein.  U.  S.  v.  MuUins 
(1902)  119  Fed.  334.  56  C.  C.  A.  238, 
writ  of  certiorari  denied  (1903)  23  Sup. 
Ct.  851,  189  TJ.  S.  513,  47  L.  Ed.  924. 

Spirits   purchased    for   the   National 
Soldiers'  Home  at  Washington,  D.  O., 
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are  purchased  "for  the  use  of  the  Unit-  bonded  warehouses  without  payment  of 
ed  States"  within  the  meaning  of  this  internal  revenue  tax.  (1905)  25  Op. 
section,  and  may  be   withdrawn   from      Atty.  Gen.  449. 

§  6368.  (R.  S.  §  3465.)     Construction  of  certain  revenue  acts. 

An  act  entitled  *'An  act  further  to  provide  for  the  collection  of 
duties  on  imports,"  passed  March  second,  eighteen  "hundred  and 
thirty-three,  shall  not  be  so  construed  as  to  apply  to  cases  arising 
under  an  act  entitled  "An  act  to  provide  internal  revenue  to  support 
the  Government,  to  pay  interest  on  the  public  debt,  and  for  other 
purposes,"  passed  June  thirtieth,  eighteen  hundred  and  sixty-four, 
or  any  act  in  addition  thereto  or  in  amendment  thereof,  nor  to  any 
case  in  which  the  validity  or  interpretation  of  said  act  or  acts  shall 
be  in  issue. 

Act  March  2,  1833,  c.  57,  4  Stat.  632-635.    Act  June  30,  1864,  c.  173.  13 
Stat.  223-306. 

Notes  of  Deeisioas 

Applicafion   to  direct  tax   act.— This      act.    Eaton  ▼.  Oalhonn  (C.  O.  1880)  15 
statute  does  not  apply  to  the  direct  tax      Fed.  155,  157. 

§  6369.  (Act  April  12,  1902,  c.  500,  §  8.)  Lien  for  taxes  on  leg- 
acies, etc. 

All  taxes  or  duties  imposed  by  section  twenty-nine  of  the  Act 
of  June  thirteenth,  eighteen  hundred  and  ninety-eight,  and  amend- 
ments thereof,  prior  to  the  taking  effect  of  this  Act,  shall  be  sub- 
ject, as  to  lien,  charge,  collection,  and  otherwise,  to  the  provisions 
of  section  thirty  of  said  Act  of  June  thirteenth,  eighteen  hundred  and 
ninety-eight,  and  amendments  thereof,  which  are  hereby  continued  in, 
force,  as  follows  : 

"Sec.  30.  That  the  tax  or  duty  aforesaid  shall  be  due  and  payable 
in  one  year  after  the  death  of  the  testator  and  shall  be  a  lien  and 
charge  upon  the  property  of  every  person  who  may  die  as  aforesaid 
.  for  twenty  years,  or  until  the  same  shall,  within  that  period,  be  fully 
paid  to  and  discharged  by  the  United  States ;  and  every  executor,  ad- 
ministrator, or  trustee  having  in  charge  or  trust  any  legacy  or  dis- 
tributive share,  as  aforesaid*,  shall  give  notice  thereof,  in  writing,  to 
the  collector  or  deputy  collector  of  the  district  where  the  deceased 
grantor  or  bargainer  last  resided  within  thirty  days  after  he  shall 
have  taken  charge  of  such  trust,  and  every  executor,  administrator, 
or  trustee,  before  payment  and  distribution  to  the  legatees,  or  any 
parties  entitled  to  beneficial  interest  therein,  shall  pay  to  the  collector 
or  deputy  collector  of  the  district  of  which  the  deceased  person  was  a 
resident,  or  in  which  the  property  was  located  in  case  of  nonresidents, 
the  amount  of  the  duty  or  tax  assessed  upon  such  legacy  or  distribu- 
tive share,  and  shall  also  make  and  render  to  the  said  collector  or 
deputy  collector  a  schedule,  list,  or  statement,  in  duplicate,  of  the 
amount  of  such  legacy  or  distributive  share,  together  with  the  amount 
of  duty  which  has  accrued,  or  shall  accrue,  thereon,  verified  by  his 
oath  or  affirmation,  to  be  administered  and  certified  thereon  by  some 
magistrate  or  officer  having  lawful  power  to  administer  such  oaths, 
in  such  form  and  manner  as  may  be  prescribed  by  the  Commissioner 
of  Internal  Revenue,  which  schedule,  list,  or  statement  shall  contain 
the  names  of  each  and  every  person  entitled  to  any-  beneficial  interest 
therein,  together  with  the  clear  value  of  such  interest,  the  duplicate 
of  which  schedule,  list,  or  statement  shall  be  by  him  immediately  de- 
livered, and  the  tax  thereon  paid  to  such  collector;  and  upon  such 
payment  and  delivery  of  such  schedule,  list,  or  statement  said  col- 
lector or  deputy  collector  shall  grant  to  such  person  paying  such  duty 
or  tax  a  receipt  or  receipts  for  the  same  in  duplicate,  which  shall  be 
prepared  as  hereinafter  provided.  Such  receipt  or  receipts,  duly 
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signed  and  delivered  by  such  collector  or  deputy  collector,  shall  be 
sufficient  evidence  to  entitle  such  executor,  administrator,  or  trustee 
to  be  credited  and  allowed  such  payment  by  every  tribunal  which,  by 
the  laws  of  any  State  or  Territory,  is,  or  may  be,  empowered  to  de- 
cide upon  and  settle  the  accounts  of  executors  and  administrators. 
And  in  case  such  executor,  administrator,  or  trustee  shall  refuse  or 
neglect  to  pay  the  aforesaid  duty  or  tax  to  the  collector  or  deputy 
collector,  as  aforesaid,  within  the  time  hereinbefore  provided,  or  shall 
neglect  or  refuse  to  deliver  to  said  collector  or  deputy  collector  the 
duplicate  of  the  schedule,  list,  or  statement  of  such  legacies,  property, 
or  personal  estate,  under  oath,  as  aforesaid,  or  shall  neglect  or  refuse 
to  deliver  the  schedule,  list,  or  statement  of  such  legacies,  property, 
or  personal  estate,  under  oath,  as  aforesaid,  or  shall  deliver  to  said 
collector  or  deputy  collector  a  false  schedule  or  statement  of  such 
legacies,  property,  or  personal  estate,  or  g^ve  the  names  and  relation- 
ship of  the  persons  entitled  to  beneficial  interests  therein  untruly,  or 
shall  not  truly  and  correctly  set  forth  and  state  therein  the  clear  value 
of  such  beneficial  interest,  or  where  no  administration  upon  such 
property  or  personal  estate  shall  have  been  granted  or  allowed  under 
existing  laws,  the  collector  or  deputy  collector  shall  make  out  such 
lists  and  valuation  as  in  other  cases  of  neglect  or  refusal,  and  shall 
assess  the  duty  thereon;  and  the  collector  shall  commence  appro- 
priate proceedings  before  any  court  of  the  United  States,  in  the  name 
of  the  United  States,  against  such  person  or  persons  as  may  have  the 
actual  or  constructive  custody  or  possession  of  such  property  or  per- 
sonal estate,  or  any  part  thereof,  and  shall  subject  such  property  or 
personal  estate,  or  any  portion  of  the  same,  to  be  sold  upon  the  judg- 
ment or  decree  of  such  court,  and  from  the  proceeds  of  such  sale  the 
amount  of  such  tax  or  duty,  together  with  all  costs  and  expenses  of 
every  description  to  be  allowed  by  such  court,  shall  be  first  paid,  and 
the  balance,  if  any,  deposited  according  to  the  order  of  such  court, 
to  be  paid  under  its  direction  to  such  person  or  persons  as  shall  estab- 
lish title  to  the  same.  The  deed  or  deeds,  or  any  proper  conveyance 
of  such  property  or  personal  estate,  or  any  portion  thereof,  so  sold 
under  such  judgment  or  decree,  executed  by  the  officer  lawfully  char- 
ged with  carrying  the  same  into  effect,  shall  vest  in  the  purchaser 
thereof  all  the  title  of  the  delinquent  to  the  property  or  personal  es- 
tate sold  under  and  by  virtue  of  such  judgment  or  decree,  and  shall 
release  every  other  portion  of  such  property  or  personal  estate  from 
the  lien  or  charge  thereon  created  by  this  Act.  And  every  person  or 
persons  who  shall  have  in  his  possession,  charge,  or  custody  any  rec- 
ord, file,  or  paper  containing,  or  supposed  to  contain,  any  information 
concerning  such  property  or  personal  estate,  as  aforesaid,  passing 
from  any  person  who  may  die,  as  aforesaid,  shall  exhibit  the  same  at 
the  request  of  the  collector  or  deputy  collector  of  the  district,  and  to 
any  law  officer  of  the  United  States,  in  the  performance  of  his  duty 
under  this  Act,  his  deputy  or  agent,  who  may  desire  to  examine  the 
same.  And  if  any  such  person,  having  in  his  possession,  charge,  or 
custody  any  such  records,  files,  or  papers,  shall  refuse  or  neglect  to 
exhibit  the  same  on  request,  as  aforesaid,  he  shall  forfeit  and  pay  the 
sum  of  five  hundred  dollars :  Provided,  That  in  all  legal  controversies 
where  such  deed  or  title  shall  be  the  subject  of  judicial  investigation, 
the  recital  in  said  deed  shall  be  prima  facie  evidence  of  its  truth,  and 
that  the  requirements  of  the  law  had  been  complied  with  by  the  offi- 
cers of  the  Government :  And  provided  further.  That  in  case  of  will- 
ful neglect,  refusal,  or  false  statement  by  such  executor,  administrator, 
or  trustee,  as  aforesaid,  he  shall  be  liable  to  a  penalty  of  not  exceed- 
ing one  thousand  dollars,  to  be  recovered  with  costs  of  suit.  Any  tax 
paid  under  the  provisions  of  sections  twenty-nine  and  thirty  shall  be 
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deducted  from  the  particular  legacy  or  distributive  share  on  account 
of  which  the  same  is  charged."    (32  Stat.  97.) 

ThiB  section  waa  part  "of  an  act  to  repeal  war-revenue  taxation,  etc,  dted 
above. 

Act  June  13,  1898,  c.  448,  (  20,  30  Stat.  464,  mentioned  in  this  section,  was 
one  of  the  sections  repealed  by  section  7  of  this  act;  and  section  30  of  that 
act,  as  amended  by  Act  March  2,  1901,  c.  806,  (  11,  31  Stat  948,  was  con- 
tinued in  force  by  this  section. 

Notes  of  Deeialoiis 


Taxes  saved  by  statutew— This  section 
saves  only  taxes  imposed  prior  to  its 
taking  effect.  Eidman  v.  Tilghman 
(1907)  27  Sup.  Ot.  779,  203  U.  S.  580, 
61  L.  Ed.  326,  affirming  judgment 
(1905)  136  Fed.  141,  69  C.  C.  A.  139, 
which  affirmed  Tilghman  y.  Eidman  (O. 
O.  1904)  131  Fed.  651. 

The  inheritance  tax  imposed  by  War 
Revenue  Act  1898,  although  not  "due 
and  payable"  under  section  30  of  that 
act,  as  amended  by  Act  March  2,  1901, 
c.  806,  I  11,  31  Stat  948,  until  one 
year  after  the  death  of  the  testator, 
must  b^  deemed  to  have  become  an  ob- 
ligation Immediately  upon  the  passing 
by  death  of  a  vested  right  to  the  pres- 
ent possession  or  enjoyment  of  a  leg- 
acy or  distributive  share,  so  as  to  be 
within  the  saving  clause  of  this  section, 
preserving  all  taxes  "imposed'*  prior  to 
the  taking  effect  of  that  act,  although 
the  testator's  death  was  less  than  one 
year  prior  to  such  date,  in  view  of  sec- 
tion 14,  ante,  providing  that  the  repeal 
of  any  statute  shall  not  have  the  ef- 
fect to  release  or  extinguish  any  penal- 
ty, forfeiture,  or  liability  incurred 
thereunder,  unless  the  repealing  act 
shall  expressly  so  provide.  Hertz  v. 
Woodman  (1910)  30  Sup.  Ot  621,  218 
U.  S.  205.  54  L.  Ed.  1001. 

Where  the  interests  of  certain  lega- 
tees in  two-thirds  of  the  residue  of  tes- 
tator's estate  were  vested  in  enjoy- 
ment, but  not  in  possession,  at  the  time 
War  Revenue  Act  June  13,  1898,  c. 
448,  §§  29,  30,  30  Stat  464,  465,  were 
repealed  by  Act  April  12,  1902,  c.  500, 
§§  7, 8, 32  Stat  97,  because  the  executors 

§  6370.     [Obsolete.] 

This  section  was  section  1  of  "an  act  extending  the  time  for  the  repayment 
of  certain  war-revenue  taxes  erroneously  collected,"  Act  July  27,  1912,  c.  256, 
37  Stat  240.  It  provided  for  the  refunding  of  any  internal  tax  illegally  assess- 
ed and  collected  under  Act  June  13,  1898,  c  448,  |  29,  which  act  was  repealed 
by  Act  April  12,  1902,  c.  500,  §  7,  32  Stat  97.  It  further  provided  that 
claims  for  refundment  should  be  presented  on  or  before  Jan.  1,  1914,  Act  Sept 
8,  1916,  c.  463,  §§  200-212,  set  forth  ante,  §§  6336%a-6336%m  imposes  a  new 
tax  designated  as  an  estate  tax. 

Provisions  for  refunding  taxes  paid  on  legacies  and  for  sums  paid  for  stamps 
Qsed  on  export  bills  of  lading,  under  Act  June  13,  1898,  were  made  by  Act 
June  27,  1902,  c.  1160,  32  Stat  406. 

Sums  paid  for  stamps  used  on  foreign  bills  of  exchange  drawn,  between 
July  1,  1898,  and  June  30,  1901,  against  the  value  of  products  or  merchandise 
exported,  were  to  be  refunded,  by  a  provision  of  Act  Feb.  1,  1909,  c.  63,  35 
Stat  590. 

The  time  for  the  presentation  of  claims  under  Act  Feb.  1,  1909,  c.  58,  35 
Stat.  590,  was  extended  by  a  provision  of  the  urgent  deficiency  act  for  the 
fiscal  year  1909,  Act  Aug.  5,  1909,  c.  7,  36  Stat  120. 

By  similar  provisions  of  subsequent  deficiency  appropriation  acts,  the  time 
for  presentation  of  such  claims  waa  further  extended  to  December  V  1910, 
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would  not  pay  any  legacy,  principal,  or 
income  until  one  year  after  the  grant- 
ing of  letters,  such  interests  were  tax- 
able. Ward  y.  Sage  (1911)  185  Fed. 
7.  108  O.  0.  A.  413. 

When  tax  imposed.— The  tax  provid- 
ed for  by  section  29  of  the  war  revenue 
act  of  1898,  being  an  ad  valorem  tax, 
was  not  "imposed,"  within  the  meaning 
of  this  section,  until  its  assessment 
U.  S.  V.  Marion  Trust  Co.  (1907)  27 
Sup.  Ct  794,  205  U.  S.  539,  51  L.  Ed, 
1191. 

Within  the  meaning  of  this  section,  a 
tax  was  "imposed"  one  year  after  the 
death  of  a  testator,  and  where  such 
year  expired  prior  to  July  1,  1898,  the 
tax  was  collectible,  although  not  as- 
sessed until  after  such  date.  Title 
Guarantee  &  Trust  Co.  v.  Ward 
(1911)  184  Fed.  447,  107  C.  C.  A.  41, 
affirming  judgment  (C.  C.  1908)  164 
Fed.  459,  and  writ  of  certiorari  denied 
(1911)  31  Sup.  Ot  723,  220  U.  S.  620, 
55  L.  F^.  613. 

A  legacy  tax  under  War  Revenue 
Act  June  13,  1898,  c  448,  §  29,  30 
Stat  464,  was  not  "imposed"  within 
the  meaning  of  the  saving  clause  of 
this  section  until  its  assessment  and 
there  remained  no  power  to  make  a 
valid  assessment  after  July  1,  1902, 
when  the  repealing  act  took  effect 
Farrell  y.  U.  S.  (D.  C.  1909)  167  Fed. 
639. 

Cited  without  definite  application, 
Baldwin  y.  Eidman  (D.  C.  1913)  202 
Fed.  968. 


Ch.  11) 


INTERNAL  RBVENUB 


§  6371 


by  Act  June  25, 1910,  c.  385,  36  Stat.  779,  to  December  1,  1911,  by  Act  March 
4,  1911,  c.  240,  36  Stat.  1291,  and  to  December  1,1912,  by  Act  Aug.  26,  1912, 
c  408,  37  Stat.  626. 

Notes  of  Deeiiiom 


Taxes  to  be  refundedw— Death  duties 
illegally  assessed  were  not  the  only 
taxes  to  be  refunded  under  Act  July 
27,  1912,  collected  under  War  Revenue 
Act  June  13,  1898,  §  29.  U.  S.  t. 
Hvoslef  (1915)  35  Sup.  Ot  459,  237 
U.  S.  1,  59  L.  Ed.  813,  affirming  judg- 
ment Hvoslet  V.  U.  S.  (D.  C.  1913) 
217  Fed.  680. 

Action  against  government  to  recov- 
er tax  paid.— Claims  under  Act  July 
27,  1912,  for  refunding  of  stamp  tax- 
es under  War  Revenue  Act  June  13, 
1898,  were  "founded  on  a  law  of  Con- 
gress," within  Judicial  Code,  §  24,  par. 
20,  ante,  §  991(20),  conferring  juris- 
diction on  District  Courts.  U.  S.  v. 
Hvoslef  (1915)  35  Sup.  Ct.  459,  237  U. 
S.  1,  59  L.  Ed.  813,  Ann.  Cas.  lOlHA, 
286,  affirming  judgment  Hvoslet  v.  U. 
S.   (D.  C.  1913)  217  Fed.  680. 

Payment  under  protest  is  not  neces- 
sary to  a  suit  founded  on  Act  July  27, 
1912,  for  refunding  of  internal  tax  il- 
legally assessed  under  War  Revenue 
Act  June  13,  1898,  §  29.     Id. 

Act  July  27,  1912,  providing  for  the 
payment  of  claims  for  taxes  illegally 
assessed  and  collected  under  the  War 
Revenue  Act,  held  to  confer  on  citi- 
zens having  paid  such  illegal  taxes  the 
right  to  recover  the  same  against  the 
United  States  in  an  action  under  the 
Tucker  Act;  their  remedy  not  being 
limited  to  a  suit  against  the  collector. 
Hvoslet  V.  U.  S.  (D.  C.  1913)  217 
Fed.  680,  judgment  affirmed  U.  S.  v. 
Hvoslef  (1915)  35  Sup.  Ct.  459,  237 
U.  S.  1,  59  L.  Ed.  813,  Ann.  Cas. 
1916A,  286. 

Refundment  of  tax  under  Act  July 
27,  1902,  c.  lieO^See  Vanderbilt  v. 
Eidman  (1905)  25  Sup.  Ct.  331,  837, 
196  U.  S.  480,  49  L.  Ed.  563;  Mc- 
Coach  V.  Philadelphia  Trust,  Safe  De- 
posit &  Ins.  Co.  (1907)  27  Sup.  Ct. 
793,  205  U.  S.  539,  51  L.  Ed.  921  (af- 
firming judgment  [1905]  142  Fed.  120, 
73  C.  C.  A.  610,  which  affirmed  Phila- 
delphia Trust,  Safe  Deposit  &  Ins.  Co. 
V.    McCoach    [C.    C.    1905]    135    Fed. 


866);     U.    S.    V.    Fidelity    Trust    Co. 

(1911)  32  Sup.  Ct  59,  222  U.  S.  158, 
56  L.  Ed.  137  (reversing  decree  Fidel- 
ity Trust  Co.  V.  U.  S.  [1910]  45  Ct. 
CI.  362);  U.  S.  v.  Jones  (1915)  35 
Sup.  Ct.  261,  236  U.  S.  106,  59  L.  Ed. 
488,  Ann.  Cas.  1916A,  316  (affirming 
judgment  Jones  v.  U.  S.  [1914]  49  Ct. 
CI.  408) ;  McCoach  v.  Pratt  (1915)  35 
Sup.  Ct.  421,  236  U.  S.  562,  59  L.  Ed. 
720  (affirming  judgment  [1913]  201' 
Fed.  1021,  119  C.  C.  A.  666);  Land 
Title  &  Trust  Co.  v.  McCoach  (1904) 
129  Fed.  901,  64  C.  C  A.  333  (revers- 
ing [C.  C.  1904]  127  Fed.  381) ;  PhUa- 
delphia  Trust,  Safe  Deposit  &  Ins.  Co. 
V.  McCoach  (1904)  129  Fed.  906,  64 
C.  C.  A.  338  (reversing  judgment  [C. 
C.  1904]  127  Fed.  386);  Herold  v. 
Shanley  (1906)  146  Fed.  20,  76  C.  C. 
A.  478;  Lynch  v.  Union  Trust  Co.  of 
San  Francisco  (1908)  164  Fed.  161,  90 
C.  C.  A.  147  (writ  of  certiorari  denied 
[1909]  29  Sup.  Ct.  702,  214  U.  S.  523, 
53  L.  Ed.  1067);  Westhus  v.  Union 
Trust  Co.  of  St.  Louis  (1908)  164 
Fed.  795,  90  C.  C.  A.  441  (rehearing 
denied  [1909]  168  Fed.  617,  94  C.  C. 
A.  95);  Chouteau  v.  Allen  (1909).  170 
Fed.  412,  95  C.  C.  A.  582;  Muenter  v. 
Union  Trust  Co.  (1912)  195  Fed.  480, 
115   C.   C.  A.   390;    U.    S.   v.   Shipley 

(1912)  197  Fed.  265,  116  C.  C.  A.  627; 
Beer  v.  Moffatt  (1913)  209  Fed.  779, 
126  C.  C.  A.  503;  Brown  v.  Kinney 
(C.  C.  1904)  128  Fed.  310  (judgment 
reversed  [1905]  137  Fed.  1018,  70  O. 
C.  A.  679);  Shanley  v.  Herold  (C.  C. 
1905)  141  Fed.  423;  TiUe  Guarantee 
&  Trust  Co.  V.  Ward  (C.  C.  1908)  164 
Fed.  459  (judgment  affirmed  [1911] 
184  Fed.  447,  107  C.  C.  A.  41,  and  writ 
of  certiorari  denied  [1911]  31  Sup.  Ct. 
723,  220  U.  S.  620,  55  L.  Ed.  613); 
Farrell  v.  U.  S.  (D.  C.  1909)  167  Fed. 
639;  Beer  v.  Moflfatt  (D.  C.  1912)  192 
Fed.  984;  (1902)  24  Op.  Atty.  Gen. 
98;    (1907)   26  Op.  Atty.  Gen.  194. 

Erroneous  or  Illegal  assessment  or 
collection  of  tax  on  legacies  and  suc- 
oesslons^-See  decisions  cited  under 
chapter  10,  ante. 


§  6371.     [Obsolete.] 

See  notes  to  preceding  section  of  this  act,  ante,  §  6370.  This  was  section  2 
of  Act  July  27,  1912,  c.  256,  and  directed  the  Secretary  of  the  Treasury  to 
pay  claims  presented  under  section  1  out  of  any  moneys  not  otherwise  appro- 
priated on  establishment  of  the  claims. 

Notes  of  Deoisions 

See,  also,  notes  under  the  preceding      diction  of  the  Secretary  of  the  Trees- 
section.  ury  is   not  exclusive.     BHdelity  Trust 

Jurisdiction  as  excluslve^The  Juris-      Co.  y.  U.  S.  (1910)  45  Ct  CI.  362. 
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CHAPTER  ELEVEN  A 
Increase  of  Internal  Revenue 

Sec  Sec. 

6371a.  Effect    of   partial   invalidity   of      6371b.  Time  when  act  takes  effect, 
act. 

Act  Sept  8,  1916,  c.  463,  entitled  "An  act  to  increase  the  revenue,  and 
for  other  purposes,"  is  divided  into  nine  titles.  The  subject-matter  of  these 
titles  has  been  distributed  to  appropriate  places  in  the  statutes,  as  follows: 

TITLE  I.— INCOME  TAX 

Of  this  title,  §S  1-15,  17-26.  are  set  forth  ante,  §§  6336a-6336x;  S  14(d) 
is  set  forth  ante,  §  5948;  and  J  16  is  set  forth  ante,  §S  5887,  5895,  5896, 
5899. 

TITLE  II.— ESTATE  TAX 
This  titl^  consisting  of  §|  200-212,  is  set  forth  ante,  M  6336V&a-6336%m. 

TITLE  III.— MUNITION  MANUFACTURER'S  TAX 
This  title,  consisting  of  M  300-^12,  is  set  forth  ante,  SS  6336%a-6336^m. 

TITLE  IV.— MISCELLANEOUS  TAXES 

Of  this  title,  §  400  is  set  forth  ante,  |  6144a ;  section  401  is  set  forth  ante, 
§  6110a;  section  402  is  set  forth  ante.  §|  6002,  6110b,  6111,  6112,  6114- 
6114e;  section  408  is  set  forth  ante,  J  6127a;  section  404  is  set  forth  ante, 
§  5990;  section  405  is  set  forth  ante,  §  6070a;  section  406  is  set  forth 
ante,  §  6161;  sections  407-410,  412  are  set  forth  ante,  §S  5980a-5980m; 
section  411  is  set  forth  ante,  J  6346a;  and  section  413  is  set  forth  ante,  { 
5877a, 

TITLE  v.— DYESTUFFS 
Of  this  title  sections  500-502  are  set  forth  ante,  §(  5291a-5291c. 

TITLE  VI.— PRINTING  PAPER 

This  title  consists  of  an  amendment  of  paragraph  322  of  the  Tariff  Act, 
and  has  been  inserted  under  section  5!^1,  ante. 

TITLE  VII.— TARIFF  COMMISSION 
The  subject-matter  of  this  title  is  set  forth  ante,  JS  5326a-5826L 

TITLE  VIII.— UNFAIR  COMPETITION 

The  subject-matter  of  this  title  is  set  forth  post,  H  8836^-8836r. 

TITLE  IX. 

§  6371a.  (Act  Sept.  8,  1916,  c.  463,  §  900.)  Effect  of  partial  inva- 
lidity of  act. 
If  any  clause,  sentence,  paragraph,  or  part  of  this  Act  shall  for 
any  reason  be  adjudged  by  any  court  of  competent  jurisdiction  to 
be  invalid,  such  judgment  shall  not  affect,  impair,  or  invalidate  the 
remainder  of  said  Act,  but  shall  be  confined  in  its  operation  to  the 
clause,  sentence,  paragraph,  or  part  thereof  directly  involved  in 
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Ch.  11a)  internal  rbvenuh  §  6371b 

the  controversy  in  which  such  judgment  shall  have  been  rendered. 
(39  Stat.  800.) 

Section  901  of  the  above  act  relates  to  an  appropriation  for  the  militia  and 
has  been  placed  under  the  title  applicable  to  that  sub jei*t. 

§  6371b.  (Act  Sept.  8,  1916,  c.  463,  §  902.)  Time  when  act  takes 
effect. 
Unless  otherwise  herein  specially  provided,  this  Act  shall  take 
effect  on  the  day  following  its  passage,  and  all  provisions  of  any 
Act  or  Acts  inconsistent  with  the  provisions  of  this  Act  are  here- 
by repealed.    (39  Stat  801.) 
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6ec. 

6372.  Priority  estabUshed. 

6373.  Liability  of  ezecutors,  etc. 

6374.  Priority  of  euretles. 

6375.  Compromise. 

6376.  Purchase  on  execution. 

6377.  Discharge  of  poor  debtor  by  Sec- 

retary of  the  Treasury. 

6378.  Discharge  by  the  President. 

6379.  Duties   and   other   debts    to    the 

United  States,  in  what  curren- 
cy to  be  paid. 

6380.  What  coin  receivable.' 

6381.  National    bank    notes    receivable 

for  debts  of  United  States,  ex- 
cept 

6382.  Treasury  notes  payable  for  debts 

of  United  States. 
6883.  Assignments  of  claims  void,  un- 
less, etc. 

6384.  Restriction  on  assignments  not  to 

apply  to  payments  for  rents  of 
post  offices  to  agents  of  lessors. 

6385.  Oath     by     persons     prosecuting 

claims. 

6386.  Who  may  administer  the  oath. 

6387.  Claims  of  disloyalists. 

6387a.  Claims  of  disloyalists;    R  S.  ( 
3480,  repealed  as  to  services 
in  Army   prior   to   April   13, 
1861. 
Proof  of  loyalty  dispensed   with 
as  a  prerequisite  in  application 
for  bounty  lands. 
Retention   of   money   due   States 
in  default. 

6390.  Payment    to    officers    for    horses 

lost  in  battle,  etc. 

6391.  Payment  to  officers,  etc.,  for  loss 

of  horses  purchased  in   States 
in  insurrection. 

6392.  Payment    to    officers,    etc.,    for 

horses  lost;    limitation  of  time 
for  presentation  of  claims. 

6393.  Payment    to    officers,     etc.,    for 

horses  lost;    extension  of  time 
for  filing  claims. 

6394.  Payment     to    officers,    etc.,    for 

horses    lost;     claims    not    filed 
within  time  limited,  barred. 

6395.  Payment    to    officers,    etc.,    for 

horses  lost;   suspension  of  limi- 
tation of  time  for  filing  claims. 


Bee. 
6396. 

6397. 

6398. 


6400. 

6401. 
6402. 

6403. 

6403a. 

6404. 

6405. 
6406. 

6407. 

6408. 

6409. 

6410. 

6411. 

6412. 
6413. 

6414. 

6415. 


Payment  f6r  property  lost  while 
in  military  service. 

Payment  for  horses  lost  by  cap- 
ture. 

Payment  for  condemned  hortibs 
and  equipage. 

Payment  to  guardian  for  horae 
lost  by  minor  in  military  serv- 
ice. 

Payment  to  owner  for  horse  fur- 
nished and  lost  in  military 
service. 

Auditor  may  take  testimony  as 
to  steamboats,  etc. 

Claims  for  collecting,  etc.,  volun- 
teers for  the  war  of  the  rebel- 
lion, and  for  horses,  to  be  pre- 
sented prior  to  June  30,  1874. 

Settlement   of  claims   of   officers 

and   enlisted    men    for   loss   of 

property  in  military  service. 

Settlement  of  claims  of  officers 

and  enlisted  men  for  loss  of 

or  damage  to  baggage. 

Settlement  of  claims  of  officers, 
seamen,  etc.,  for  loss  of  prop- 
erty in  naval  service. 

Payment  of  judgments  of  Court 
of  Claims. 

Judgments  of  Court  of  Claims  to 
be  certified  by  Secretary  of  the 
Treasury;    interest 

Payment  of  judgments  and 
claims  against  United  States 
subject  to  off-sets;   proceedings. 

Payment  of  judgments  against 
United  States  to  be  made  on 
settlements  by  auditors. 

Private  claims  pending  before 
Congress;  taking  of  testimony 
by  master  in  chancery. 

Private  claims  pending  before 
Congress;  service  of  subpoena 
for  taking  testimony;  compen- 
sation of  officers  and  witnesses; 
return  of  depositions,  etc. 

Liability  of  persons  making  false 
claims  against  United  States. 

Suits  for  same. 

Duty  of  district  attorney  as  to 
such  cases. 

Rights  of  persons  presenting  such 
suits. 

Limitation  of  suit. 


§  6372.  (R.  S.  §  3466.)     Priority  established. 

Whenever  any  person  indebted  to  the  United  States  is  insolvent, 
or  whenever  the  estate  of  any  deceased  debtor,  in  the  hands  of  the 
executors  or  administrators,  is  insufficient  to  pay  all  the  debts  due 
from  the  deceased,  the  debts  due  to  the  United  States  shall  be  first 
satisfied;    and  the  priority  hereby  established  shall  extend  as  well 
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to  cases  in  which  a  debtor,  not  having  sufficient  property  to  pay  all 
his  debts,  makes  a  voluntary  assignment  thereof,  or  in  which  the  es- 
tate and  effects  of  an  absconding,  concealed,  or  absent  debtor  are 
attached  by  process  of  law,  as  to  cases  in  which  an  act  of  bankruptcy 
is  committed. 

Act  March  3,  1797,  c.  20,  §  5,  1  Stat.  516.    Act  March  2,  17d9,  c.  22,  |  65, 
1  Stat.  676. 

Notes  of  Deoisions 


1.  Nature  of  right 

2.  General  rules  of  construction. 

8.    Operation  and  eftect— In  general. 

4.   Debts  due  prior  to  enactment  of 

statute. 

5.  —   Local  laws   or  rules  as  afTecting 

priority, 
e.   Priority  in  suits  In  equity. 

7.  •— —   Effect  as  creating  lien  on  debtor's 

property. 

8.  Insolvency  of  debtor  in  general. 

9.    Voluntary  assignment  by  insolvent 

debtor  in  general. 

10.  Acts  which  constitute  an  assign- 
ment. 

U.  Separate  assignments  as  consti- 
tuting one  transaction. 

Id.  Property  of  debtor  included  in  as- 
signment. 

18.  Burden  of  proving  debtor's  as- 
signment includes  all  his  property. 

14.  Necessity  of  appearance  in  insol- 
vency proceedings. 

16.    Bankruptcy  ot  debtor— In  general. 

16.    Necessity  of  proof  in  bankruptcy 

proceedings. 

17.  — —   Debtor's  discharge  In  bankruptcy 

as  affecting  priority. 

18.  Attacbmept  by  process  of  law. 

10.  Persons,  property,  debts,  and  debtors 
affected,  in  general. 

.  SO.   Debts  contracted  by  foreigners  In 

foreign  countries. 

21.  Property  and  obligations  of  part- 
nerships and  individual  partners. 

22.    Proceeds  of  debtor's  surety  bond. 

23.   Estates  of  deceased  debtors. 

24.    Real    estate   or    proceeds    thereof 

vested  in  heirs  of  deceased  debtor. 

25.  Priority  as  against  adverse  rights— In 

general. 

26.   Exemptions  and  allowances. 

27.    Expenses. 

28.  — —   Priority  over  debts  due  a  state. 

29.  — "   Conveyances,     assignments,     and 

transfers. 

80.    Mortgagee. 

81.    Liens. 

82.   Claims  for  labor  or  material. 

88.    Execution,    attachment,    or    other 

process. 

84.  Application  of  payments. 

86.  Necessity  of  first  exhausting  security. 
36.    Loss  or  waiver  of  priority. 

87.  Decree  of  state  courts  as  bar. 
38.    Proceedings  to  enforce. 

89.  Jurisdiction  of  courts. 

1.  Nature  of  right.— This  right  of  pri- 
ority is  not  an  attribute  of  sovereignty, 
bat  depends  on  the  acts  of  Congress. 
U.  S.  V.  State  Bank  of  North  Carolina 
(1832)  6  Pet  29,  30,  8  L.  Ed.  308; 
Peoples'  Nat  Bank  v.  Corse  (Tenn. 
1916)  182  S.  W.  917. 

2.  General    rules    of   conttruction.— 

The  phrase  "debt  due  to  the  United 
States"  defined.  U.  S.  v.  State  Bank 
of  North  Carolina    (1832)   6  Pet  29, 

85,  8  L.  Ed.  308. 

Such  statutes  as  this  ought  to  receive 

6  U.S.G01CP. '16-^64 


a  fair  and  reasonable  interpretation  ac- 
cording to  the  just  import  of  their 
terms.    Id. 

Rights  of  government  as  priority 
creditor  in  case  of  assignments  in  in- 
solvency by  principal  and  surety  defin- 
ed. Hunter  v.  U.  S.  (1831)  6  Pet  173, 
182.  8  L.  Ed.  86. 

This  act  has  reference  to  the  public 
good,  and  must  be  liberally  construed. 
Beaston  v.  Farmers*  Bank  (1838)  12 
Pet  102,  134,  9  li.  Ed.  1017. 

3.  Operation  and  effeot— In  general^- 

In  all  cases  of  insolvency  or  bankrupt- 
cy of  one  indebted  to  the  United  States, 
the  government  is  entitled  to  priority 
of  payment  out  of  the  debtor's  prop- 
erty. U.  S.  V.  Fisher  (1805)  6  U.  S. 
(2  Cranch)  358,  2  L.  Ed.  a04.  This  is 
true  whether  the  debtor  be  principal 
or  surety,  or  is  solely,  or.  only  jointly 
with  others,  liable,  and  it  is  immaterial 
where  the  debt  was  contracted.  Lewis 
▼.  U.  S.  (1875)  92  U.  S.  618,  23  L.  Ed. 
613.  This  priority  is  not  a  right  which 
supersedes  and  overrules  the  assign- 
ment of  the  debtor,  as  to  any  property 
which  the  United  States  may  afterwards 
elect  to  take  in  execution,  so  as  to  pre- 
vent its  passing  by  virtue  of  such  assign- 
ment to  the  assignees;  but  it  is  a  mere 
right  of  prior  payment,  out  of  the  gen- 
eral funds  of  the  debtor  in  the  hands  of 
the  assignees.  Conard  v.  Atlantic  In- 
surance Co.  (1828)  1  Pet  386,  438,  7 
L.  Ed.  189.  In  a  case  of  insolvency, 
death,  or  assignment  the  property  of 
the  debtor  passes  to  the  assignee,  ex- 
ecutor, or  administrator;  the  priority 
of  the  United  States  operating,  not  to 
prevent  the  transmission  of  the  prop- 
erty, but  giving  them  a  preference  in 
payment  out  of  the  proceeds.  Brent  ▼. 
Bank  of  Washington  (1836)  10  Pet 
596,  611,  9  L.  Ed.  547. 

Under  this  act  these  rules  have  been 
clearly  established:  First,  no  lien  is 
created;  second,  the  priority  estab- 
lished can  never  attach  while  the  debt- 
or continues  the  owner  and  in  posses- 
sion of  the  property,  though  he  may 
be  unable  to  pay  all  his  debts;  third, 
no  evidence  can  be  received  of  the  in- 
solvency of  the  debtor  until  he  has 
been  divested  of  his  property  in  one 
of  the  modes  stated;  and,  fourth,  when- 
ever the  debtor  is  thus  divested  of  his 
property,  the  person  who  becomes  in- 
vested with  the  title  is  thereby  made 
a  trustee  for  the  United  States,  and 
is  bound  to  pay  the  debt  first  out  of 
the  proceeds  of  the  debtor's  property. 
Beaston  v.  Farmers*  Bank  (1838)  12 
Pet.  102.  132,  9  L.  Ed.  1017. 

Where  a  debt  originally  due  to  tbk 
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United  States  by  virtue  of  an  assess- 
ment of  an  internal  revenue  tax  has 
been  merged  in  the  tax  sale  and  pur- 
chase in  pursuance  thereof  by  the 
United  States,  the  United  States  holds 
the  legal  title  to  the  land,  and  has  a 
full,  complete,  and  adequate  remedy  at 
law  in  the  action  of  ejectment  against 
the  original  owners  in  possession,  or 
against  any  grantee  in  possession  who 
became  such  subsequent  to  the  assess- 
ment of  the  tax.  U.  S.  v.  Wilson  (1886) 
6  Sup.  Ct  991,  992,  118  U.  S.  86,  30 
L.  Ed.  110. 

The  right  of  the  United  SUtes  to 
priority  in  the  payment  of  their  debts, 
and  the  remedies  for  its  enforcement 
against  assignees  of  debtors.  U.  S.  ▼• 
Clark  (C.  C.  1826)  Fed.  Cas.  No.  14,- 
807. 

The  priority  of  the  United  States  as 
a  creditor,  under  this  act  is  secured 
only  when  by  law  or  the  act  of  the 
debtor  his  property  is  attached,  se- 
questered or  being  administered  for  the 
benefit  of  his  creditors  generally.  U. 
S.  V.  Wilkinson  (C.  O.  1878)  Fed.  Cas, 
No.  16,695. 

4.  —  Debts  due  prior  to  enaotment 

of  statu tOw— This  section  does  not  apply 
to  a  debt  due  before  the  passing  of 
the  act,  although  the  balance  was  not 
adjusted  at  the  treasury  until  after  the 
act  was  passed.  U.  S.  y.  Bryan  (1815) 
9  Cranch,  374,  386,  8  L.  Ed.  764. 

A  debt  due  to  the  United  States  by  a 
deceased  revenue  officer  is  entitled  to 
priority  of  payment  from  his  adminis- 
trators, whether  the  debt  arose  before 
or  after  Act  March  3,  1797.  Common- 
wealth V.  Lewis  (Pa.  1814)  6  Bin.  266. 

5.  —  Looai  laws  or  rules  as  affect- 
ing priorityw— Local  laws  of  state  can- 
not create  priority  in  favor  of  other 
creditors  and  so  defeat  priority  of  Unit- 
ed States.  Field  v.  U.  S.  (1835)  9  Pet 
182,  200,  9  L.  Ed.  94. 

The  priority  of  the  United  States  is 
not  affected  by  the  local  rule  that  lands 
consisting  of  different  parcels,  subject 
to  a  general  incumbrance,  are,  in  equi- 
ty, to  be  charged  in  the  inverse  order 
of  alienation  of  the  separate  fund.  U. 
S.  V.  Duncan  (C.  C.  1850)  Fed.  Cas. 
No.  15,003. 

6. Priority  in  suits  in  equity^— 

In  a  suit  in  equity  the  claims  of  the 
T'nited  States  have  only  the  same  force 
as  those  of  a  private  individual  under 
like  circumstances.  Hemmer  v.  U.  S. 
(1912)  204  Fed.  898,  123  C.  C.  A.  194, 
reversing  decree  U.  S.  v.  Hemmer  (D. 
O.  1912)  195  Fed.  790.  See  In  re 
Strassburger  (C.  C.  1877)  Fed.  Cas. 
No.  13,526. 

7.  —  Effect  as  creating  lien  on 
debtor's  property^This  section  does 
not  give  the  United  States  a  lien  upon 
its  debtor's  property,  but  only  a  right 
to  priority  of  payment  out  of  the  same 
in  certain  cases.  U.  S.  v.  Eggleston 
(C.  C.  1877)  Fed.  Cas.  No.  15,027; 
Same  v.  Griswold  (C.  a  1881)  8  Fed. 
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496;  People's  Nat.  Bank  v.  Corse 
(Tenn.  1916)  182  S.  W.  917.  This  act 
does  not  create  any  lien  upon  the  prop- 
erty of  a  deceased  debtor,  but  mer^ 
points  out  a  mode  of  distribution. 
(1857)  9  Op.  Atty.  Gen.  28. 

Where,  on  default  of  a  government 
contractor,  a  United  States  officer  took 
the  contractor's  machinery  and  mate- 
rials to  complete  the  work,  and  after 
its  completion  retoined  the  same,  claim- 
ing it  as  against  'the  amount  alleged  to 
be  due  by  the  contractor  for  breach  of 
the  contract,  the  United  States  has  no 
property  interest  therein,  and  it  is  sub- 
ject to  seizure  under  process  of  the 
state  court.  U.  S.  v.  Moses  (1911) 
185  Fed.  90,  107  O.  C.  A.  310. 

The  United  States,  as  a  creditor,  has 
a  prior  lien  over  other  creditors  in  the 
distribution  of  the  assets  of  an  insol- 
vent national  bank  in  charge  of  a  re- 
ceiver. U.  S.  V.  Cook  County  Nat 
Kank  (C,  C.  1879)  Fed.  Cas.  No.  14,- 
853. 

8.  Insolvency  of  debtor  In  general.— 

The  insolvency  must  be  a  legal  and 
known  insolvency  manifested  by  some 
notorious  act  of  the  debtor  pursuant  to 
law.  Prince  v.  Bartlett  (1814)  8 
Cranch,  431,  433,  3  L.  Ed.  614. 

The  word  "insolvency"  referred  to  in 
these  acts  means  a  legal  insolvency 
which,  whenever  it  occurs,  the  right  of 
preference  arises  to  the  United  States 
as  well  as  in  other  specified  cases  to 
which  the  Acta  of  1797-99  have  ex- 
tended the  cases  of  insolvency.  The- 
lusson  V.  Smith  (1817)  2  Wheat  396, 
425,  4  L.  Ed.  271. 

Mere  inability  of  the  debtor  to  pay 
all  his  debts  is  not  an  insolvency,  but 
it  must  be  manifested  in  one  of  the 
three  ways  pointed  out  In  the  explana- 
tory clause  of  the  section.  Conard  v. 
Atlantic  Insurance  Co.  (1828)  1  Pet 
386,  438,  7  L.  Ed.  189. 

Where  postal  and  money  order  funds 
have  been  deposited  by  a  deputy  post- 
master, without  security,  in  a  bank 
which  subsequently  becomes  insolvent, 
a  bill  by  the  United  States,  claiming  a 
priority  over  other  creditors,  will  be 
dismissed.  Cook  County  Nat  Bank  y. 
U.  S.  (1882)  2  Sup.  Ct  561,  107  U.  S. 
445,  27  L.  Ed.  537. 

The  United  States  have  a  preference  . 
in  the  payment  of  customhouse  bonds 
only  in  cases  of  notorious  insolvency, 
such  as  assignment  of  the  debtor's 
property,  absconding,  etc.  U.  S.  v. 
King  (C.  C.  1801)  Fed.  Cas.  No.  15,536. 

To  entitle  the  United  States  to  a 
preference  over  other  creditors,  it  must 
be  shown  that  the  debtor  was  insolvent, 
and  had  voluntarily  assigned  all  his 
property  for  the  benefit  of  his  credi- 
tors, or  that  an  attachment  had  been 
taken  out  against  his  property  as  an 
absent  and  absconding  debtor,  and  pros- 
ecuted to  effect  McLean  v.  Hankin  (N. 
Y.  1808)  3  Johns.  369. 

The  United  States  is  not  entitied  to 
a  preference  in  the  payment  of  bonds 
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^ven  for  duties,  over  the  general  cred- 
itors of  the  debtor,  unless  the  debtor 
is  actually  insolvent  and  his  insolvency 
is  manifested  by  some  notorious  act. 
Marshall  v.  Barclay  (N.  Y.  1828)  1 
Paige,  159. 

The  priority  of  the  United  States  ai 
a  creditor  under  the  revenue  laws  be- 
gins with  the  insolvency  of  the  debtor, 
and  attaches  to  all  the  property  vested 
in  him  at  that  tinre.  Hopkins  v.  Duffy 
(Pa.  1878)  9  Lane.  Bar,  125. 

The  insolvency  of  a  debtor,  to  create 
a  preference  in  favor  of  the  United 
States  as  a  creditor,  must  be  a  legid 
insolvency,  and  such  is  a  discharge  un- 
der the  insolvent  laws.    Id. 

9.  ^—  Voluntary  assignment  by  in- 
solvent debtor  In  generals-Priority  at- 
taches In  virtue  of  an  assignment  by  the 
insolvent  debtor  for  the  benefit  of  cred- 
itors and  notice  to  the  syndics,  and  it 
is  their  duty  to  make  known  the  debts 
due  to  the  United  States  under  tableau 
of  distribution  as  having  priority. 
Field  V.  U.  S.  (1835)  9  Pet.  182,  200, 
9  L.  Ed.  94. 

An  assignment  by  partners  of  all  their 
effects  for  the  payment  of  their  debts, 
for  which  the  partnership  estate  is  in- 
adequate, is  an  act  of  insolvency  which 
will  give  the  United  States  preference 
in  the  payment  of  their  debts  against 
the  firm  or  its  members.  U.  S.  v.  Shel- 
ton  (O.  0.  1821)  Fed.  Cas.  No.  16,272. 

The  United  States  have  no  priority 
in  payment  of  their  debts,  unless  the  as- 
signment by  the  debtor  be  a  general  as- 
signment, or  in  the  case  of  legal  in- 
solvency, where,  by  operation  of  law, 
the  debtor's  property  is  taken,  out  of 
bis  hands  to  be  distributed  by  others. 
U.  S.  V.  Clark  (0.  0.- 1828)  Fed.  Cas. 
No.  14,807. 

A  judgment  in  favor  of  the  United 
States  arising  out  of  a  fraudulent  entry 
of  goods  is,  in  case  of  the  debtor's 
insolvency,  entitled  to  the  same  prefer- 
ence given  to  bonds  for  the  payment 
of  duties,  but  only  in  case  of  a  general 
assignment  of  the  debtor's  property. 
U.  S.  V.  Wood  (C.  0.  1841)  Fed.  Cas. 
No.  16,755. 

This  right  to  priority  of  payment 
arises  only  in  certain  cases,  one  of 
which  is  where  a  debtor,  not  having 
sufficient  property  to  pay  all  his  debts, 
makes  a  voluntary  assignment  thereof. 
U.  S.  y.  Griswold  (C.  C.  1881)  8  Fed. 
496. 

The  United  States  are  not  entitled  to 
a  priority  of  payment,  where  a  debtor  is 
insolvent,  but  has  made  no  assignment, 
either  voluntarily  or  by  process  of  law. 
Smith  ▼.  Tinker  (Conn.  1806)  2  Day, 
236. 

An  assignment  of  property  by  a  debt- 
or, for  the  payment  of  debts,  must  be 
a  general  assignment,  or  made  with 
intent  to  evade  the  claims  of  the  United 
States,  or  it  is  not  such  an  insolvency 
as  will  give  the  United  States  priority. 
iKlarshall  y.  Barday  (N.  Y.  1828)  1 
Paige,  159. 


10.  — —  Acts  wliioli  constitute  an  as- 
sign mentw— A  debtor  assigns  his  proper- 
ty within  the  meaning  of  this  act  when 
he  confesses  Judgments  for  amounts 
equal  in  the  aggregate  to  the  value  of 
such  property  and  the  priority  of  the 
United  States  thereupon  attaches.  U. 
S.  y.  Griswold  (C.  C.  A.  1881)  8  Fed. 
496. 

An  assignment,  to  entitle  the  United 
States  to  their  priority  must  be  an  as- 
signment of  all  the  debtor's  property, 
but  it  need  not  be  for  the  benefit  of  lUl 
his  creditors.  U.  S.  v.  Mott  (C.  O. 
1822)  Fed.  Cas.  No.  15,826. 

A  deed  by  a  debtor  of  the  United 
States  conveying  all  his  property  to 
trustees  for  payment  of  his  debts,  not 
including  the  debts  of  the  United  Statos, 
is  an  act  of  insolvency,  so  that  the, 
priority  of  the  United  States  immediate- 
ly attaches.  U.  S.  v.  Marshal  of  Dis- 
trict of  North  Carolina  (C.  C.  1833) 
Fed.  Cas.  No.  15,727. 

A  conveyance,  by  a  known  insolvent, 
of  all  his  property,  to  one  or  more  cred- 
itors in  discharge  of  their  ovm  claims, 
not  exceeding  the  sum  due  them,  is  not 
a  "voluntary  assignment,"  within  this 
act,  so  as  to  be  affected  by  the  priority 
of  the  United  States,  unless  made  with 
intent  to  evade  such  priority.  U.  S.  v. 
McLeUan  (O.  O.  1838)  Fed.  Cas.  No. 
15,698. 

The  assignment  of  partnership  prop- 
erty and  the  individual  property  of  one 
partner  does  not  establish  the  insol- 
vency of  the  firm,  so  as  to  entitle  the 
United  States,  a  creditor  of  the  firm, 
to  maintain  a  bill  to  enforce  its  priority. 
U.  S.  V.  Couch  (C.  O.  1841)  Fed.  Cas. 
No.  14,874. 

A  judgment  confessed  by  a  debtor  for 
an  amount  equal  to  the  value  of  his 
assets,  with  intent  to  defraud  the  Unit- 
ed States,  is  not  such  an  assignment 
as  will  give  priority  to  United  States. 
Bush  y.  U.  S.  (C.  C.  1882)  14  Fed.  321. 

A  consignment  of  goods  by  a  debtor 
abroad,  though  insolvent,  with  direc- 
tions to  have  them  sold  and  the  pro- 
ceeds paid  to  his  creditors  in  New  York, 
is  not  such  an  assignment  as  will  en- 
title the  United  States  to  a  preference. 
McLean  v.  Rankin  (N.  Y.  1808)  3 
Johns.  369. 

An  assignment  by  a  debtor,  who  is  in- 
solvent, of  his  property  in  trust  for 
the  benefit  of  a  single  creditor,  which 
contains  no  provision  for  the  benefit 
of  creditors  generally  is  not  within  this 
act.  Bouchaud  y.  Dias  (1848)  1  N.  Y. 
(1  Comst.)  201,  reversing  Dias  v. 
Bouchaud  (N.  Y.  1843)  10  Paige,  446. 

1 1.  —  Separate  assignments  as  con- 
stituting one  transaction^— To  entitle 
the.  United  States  to  a  priority,  there 
must  be  an  actual,  though  not  a  de- 
clared, insolvency,  and  the  assignment 
must  be  general;  but  a  party  cannot, 
by  assigning  all  his  property  by  differ- 
ent acts,  defeat  the  priority,  under 
the  pretext  that  the  aasignmenta  are 
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partial.  U.  S.  v.  United  States  Bank 
(La.  1844)  8  Rob.  262. 

To  entitle  the  United  States  to  a 
preference  in  the  payment  of  bonds 
given  for  duties  over  the  general  cred- 
itors of  the  debtor,  where  an  insolvent 
debtor  makes  an  assignment  voluntarily 
for  the  benefit  of  his  creditors,  it  must 
appear  that  the  assignment  was  of  all 
of  the  property  of  the  debtor;  but 
where  a  debtor  is  actually  insolvent, 
and,  intending  to  assign  his  whole  prop- 
erty, first  makes  an  assignment  of  a 
portion  for  the  benefit  of  some  of  his 
creditors,  and  afterwards  makes  anoth- 
er assignment  of  the  residue  of  his 
property  for  the  benefit  of  the  remain- 
der of  his  creditors,  the  two  assign- 
ments will  be  regarded  as  one  trans- 
action, and  the  United  States  will  be 
entitled  to  a  preference.  Marshall  y. 
Barclay  (N.  Y.  1828)  1  Paige,  159. 

If  an  insolvent  make  an  assignment 
of  part  of  his  estate  for  the  benefit  of 
creditors,  and  at  another  time  another 
part  for  the  same  purpose,  such  as- 
signments are  to  be  construed  as  one 
transaction,  in  reference  to  the  claim 
of  the  United  States  for  priority  of 
payment,  though,  if  one  fund  has  paid 
all  the  United  States*  debt,  it  is  entitled 
to  contribution  from  the  other.  Down- 
ing V.  Kintzing  (Pa.  1816)  2  Serg.  &  R. 
326. 

12. Property  of  debtor  inoludod 

in  assign  ment.^This  section  gives  the 
United  States  no  lien  on  the  real  es- 
tate of  their  debtor  until  suit  brought, 
80  that  an  assignment  for  the  benefit 
of  creditors  to  show  insolvency , under 
this  section  must  be  an  assignment  of 
all  the  debtor's  property,  and  not  a 
part.  U.  S.  V.  Hooe  (1805)  3  Cranch, 
73,  90,  2  L.  Ed.  370. 

The  United  States  are  not  entitled 
to  priority  over  other  creditors  upon 
the  ground  of  the  debtor  having  made 
an  assignment  for  the  benefit  of  credi- 
tors, unless  It  is  proved  that  the  debtor 
has  made  an  assignment  of  all  his  prop- 
erty. U.  S.  V.  Rowland  (1819)  4 
Wheat  108,  116,  4  L.  Ed.  526. 

Insolvency  or  inability  to  pay  debts 
by  a  debtor  to  the  United  States  does 
not  give  the  United  States  a  prefer- 
ence, unless  such  insolvency  is  accom- 
panied by  a  voluntary  assignment  of  all 
the  property  of  the  debtor  for  the  ben- 
efit of  his  creditors.  Thelluson  v.  Smith 
(C.  C.  1815)  Fed.  Cas.  No.  13,878. 

The  omission  of  a  small  part  of  the 
debtor's  property  from  the  assignment, 
by  mistake  or  fraud,  will  not  defeat  the 
priority  of  the  United  States.  U.  S.  v. 
Langton  (O.  C.  1829)  Fed.  Cas.  No. 
15,560. 

The  United  States  are  not  entitled  to 
priority  out  of  funds  in  the  hands  of 
assignees,  unless  there  be  a  general 
assignment  by  the  debtor  of  all  his  prop- 
erty. U.  S.  V.  Munroe  (O.  C.  1830) 
Fed.  Cas.  No.  15,835. 

The  priority  of  the  United  States  is 
not  defeated,  it  seems,  by  the  fact  that 
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the  debtor,  after  assigning  his  property 
to  trustees  for  the  payment  of  his  debts, 
recovers  property  in  the  right  of  his 
wife  by  legal  proceedings,  whatever  the 
amount  thereof.  U.  S.  v.  Marshal  of 
District  of  North  Carolina  (C.  C.  1833) 
Fed.  Cas.  No.  15,727. 

Whether  property  omitted  from  the 
debtor's  deed  is  so  inconsiderable  as  to 
show  an  intent  to  evade  the  statute  is  a 
question  in  the  sound  discretion  of  the 
court    Id. 

13.  — —  Burdon  of  proving  dobtor's 
assignment  Indudas  all  his  property.— 

Where  the  United  States  claimed  prior- 
ity on  the  ground  of  the  debtor  having 
made  an  assignment  of  all  his  property 
unless  the  deed  of  assignment  shows  it 
to  include  the  whole,  the  burden  is 
thrown  on  the  United  States  to  show 
that  it  does  include  all  the  property. 
U.  S.  V.  Rowland  (1819)  4  Wheat  108, 
116,  4  L.  Ed.  526. 

If  an  assignment  does  not  on  its  face 
purport  to  be  of  all  the  debtor's  prop- 
erty, the  United  States,  to  obtain  prior- 
ity, must  show  that  it  does  in  fact 
transfer  all.  U.  S.  v.  Langton  (O.  C. 
1829)  Fed.  Cas.  No.  15,560. 

14.  — —  Nocossity  of  appearance  In 
Insolvency ,  proceedings.— United  States 
need  not  appear  in  insolvency  proceed- 
ings in  state  courts  to  preserve  prior- 
ity. Field  V.  U.  S.  (1835)  9  Pet  182, 
200,  9  L.  Ed.  94. 

15.  Bankruptcy  of  debtor— In  general 

—The  provisions  of  Bankruptcy  Act 
July  1,  1898.  c  541,  §  64,  post,  §  9648. 
with  respect  to  the  payment  of  taxes 
and  the  debts  which  shall  have  priority 
in  the  distribution  of  a  bankrupt's  es- 
tate, do  not  lessen  nor  affect  the  rights 
of  the  United  States  under  this  section. 
Title  Guaranty  &  Surety  Co.  v.  Guaran- 
tee TiUe  &  Trust  Co.  (1909)  174  Fed. 
385,  98  C.  C.  A.  603. 

The  United  States  are  not  bound  by 
the  general  equity  rule  for  marshaling 
assets,  nor  by  the  rule  prescribed  by 
the  bankrupt  act  in  conformity  there- 
to, any  further  than  as  that  rule  is 
founded,  in  the  particular  case,  on  the 
lien  of  several  parties  Inter  sese.  In 
re  Strassburger  (C.  C.  1877)  Fed.  Cas. 
No.  13,526. 

Property  in  hands  of  trustee  in  bank- 
ruptcy must  be  first  applied  in  pay- 
ment of  bankrupt's  debt  to  the  United 
States.  U.  S.  y.  Dewey  (C.  C.  1889)  39 
Fed.   251. 

An  agent  of  the  United  States  in 
England,  cannot,  by  conforming  to  the 
bankrupt  laws  there,  lessen  the  prior- 
ity of  the  United  States  established 
here.  Harrison  y.  Sterry  (D.  C.  1807) 
Fed.  Cas.  No.  6,144. 

The  United  States,  not  being  bound 
by  the  bankrupt  acts,  and  not  being 
compelled  to  proceed  under  them  to  re- 
cover a  claim  against  a  bankrupt,  is 
entitled  to  allowance  from  the  baink- 
rupt  estate  of  its  full  daim,  regardless 
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of  the  rights  of  the  creditors.     In  re 
HuddeU  (D.  O.  1891)  47  Fed.  206. 

The  claim  of  the  United  States 
against  an  agent  importing  goods  for 
his  principal  for  the  duties  has  prior- 
ity on  the  agent  becoming  a  bankrupt 
Walkof  V.  Fox  (1915)  153  N.  Y.  S. 
27,  judgment  affirmed  Walkoff  v.  Same, 
<1915)  155  N.  Y.  S.  1146. 

16.  —  Necessity  of  proof  in  bank- 
ruptcy proceedingsd— The  United  States 
need  not  prove  their  debt  in  bankruptcy 
before  filing  a  bill  to  enforce  their  pri- 
ority of  payment  U.  S.  v.  Lewis  (0.  O. 
1875)  Fed,  Cas.  No.  15,595,  affirmed  in 
(1875)  92  U.  S.  618,  23  L.  Ed,  513. 

The  United  States  recovering  a  judg- 
ment upon  a  claim  accruing  after  the 
commencement  of  the  proceedings  in 
bankruptcy  is  entitled  to  priority,  and 
no  proof  of  claim  need  be  made.  In  re 
Bousfield  &  Poole  Mfg.  Co.  (D.  0.) 
Fed.  Cas.  No.  1,704. 

Bankr.  Act  July  1,  1898,  c.  541,  § 
64,  cl.  "b,"  subd.  5,  30  Stat  563,  pro- 
viding  that  claims  of  the  United  States 
Against  the  bankrupt  shall  be  entitled 
to  priority  of  payment,  and  be  paid  in 
full,  is  in  pari  materia  with  this  act, 
and  therefore  entitles  the  United  States 
to  priority,  whether  it  prove  its  debt  in 
bankruptcy  proceedings  or  not  In  re 
Stoever  (D.  C.  1904)  127  Fed.  394. 

17.  — -  Debtor's  dlsctiarge  in  bank- 
ruptcy as  affecting  priority .^A  debt 
due  to  the  United  States,  though  it  be 
by  one  who  owes  it  as  a  surety  only, 
is  not  barred  by  the  debtor's  discharge 
with  certificate,  under  the  bankrupt 
act  of  1867,  although  the  United 
States  may  prove  its  debt  and  has  pri- 
ority of  other  creditors,  and  though 
the  act  provides,  in  general  terms,  that 
the  certificate  shall  release  the  bank- 
rupt from  all  debts,  claims,  liability, 
and  demands  which  were  or  might  have 
been  proved  against  his  estate  in  bank- 
ruptcy, and  that  it  may  be  pleaded  as 
a  full  and  complete  bar  of  any  such 
debts,  claims,  liabilities,  or  demands. 
U.  S.  V.  Herron  (1873)  20  Wall.  251, 
22  L.  Ed.  275. 

18.  Attachment  by  process  of  iaw.^ 
The  attachment  mentioned  is  not  such 
an  attachment  as  is  authorized  by  the 
laws  of  Missouri,  which  is  for  the  ex- 
clusive benefit  of  the  creditor  who 
makes  it  U.  S.  v.  Wilkinson  (C,  0. 
1878)   Fed.  Gas.  No.  16,695. 

This  act  only  applies  where  there 
had  been  an  overt  and  notorious  act 
of  insolvency  recognized  by  the  state, 
and  does  not  give  the  United  States 
priority  by  virtue  of  an  execution  levy 
on  a  debtor's  property,  subject  to  prior 
attachments  sued  out  by  creditors. 
Bartlet  v.  Prince  (1812)  9  Mass.  431. 

If  an  attachment  is  taken  out  and 
afterwards  withdrawn  by  consent  of 
creditors,  without  any  proceedings  un- 
der it,  it  is  inoperative,  and  gives  no 
right    of    preference    to    the    United 


States.      McLean    v.    Rankin    (N.    Y. 
1808)   3  Johns.  369. 

A  surety  on  a  nonresident  govern- 
ment contractor's  bond  who  completed 
the  work  after  attachment  of  the  con- 
tractor's property  held  not  to  have 
priority  over  the  attachment  by  subro- 
gation; the  government  having  no  pri- 
ority, as  the  attachment  was  not  a 
sequestration  of  the  contractor's  prop- 
erty for  distribution.  People's  Nat. 
Bapk  V.  Corse  (Tenn.  1916)  182  S.  W. 
917. 

19.  Persons,  property,  debts,  and 
debtors  affected,  in  general.— The  gov- 
ernment's right  of  priority  extends  to 
all  the  debtor's  property  until  the  debt 
is  paid.  Hunter  v.  U.  S.  (1831)  5  Pet 
173,  182,  8  L.  Ed.  86. 

This  priority  extends  as  well  to 
debts  by  bonds  for  duties  which  are 
payable  after  the  insolvency  or  de- 
cease of  the  obligor  as  to  those  actual- 
ly payable  or  due  at  the  period  there- 
of. In  the  strictest  sense,  the  bonds 
for  duties  is  debitum  in  prsesenti,  al- 
though, looking  to  the  condition,  it 
may  be  properly  said  to  be  solvendum 
in  future.  It  is  in  this  sense  that  the 
Legislature  is  to  be  understood  in  the 
use  of  the  words  "debt  due  to  the  Unit- 
ed States."  U.  S.  v.  State  Bank  of 
North  Carolina  (1832)  6  Pet*  29,  30, 
8  L.  Ed.  308. 

All  debtors  to  the  United  States, 
whatever  their  character,  may  be  fair- 
ly included  within  this  section,  and  it 
is  manifest  that  congress  intended  to 
give  priority  of  payment  to  the  Unit- 
ed States  over  all  other  creditors  in 
the  cases  stated.  Beaston  v.  Farmers' 
Bank  (1838)  12  Pet.  102,  134,  9  L,  Ed. 
1017. 

Corporations  are  to  be  considered 
persons  within  this  section,  and  the 
priority  of  the  United  States  exists  as 
to  debts  due  by  them  to  the  United 
States.    Id. 

The  language  of  this  section  is  gen- 
eral and  without  qualification,  the  form 
of  indebtedness  is  immaterial,  and  it 
may  be  by  simple  contract,  specialty, 
judgment,  or  decree,  and  the  debt  may 
be  legal  or  equitable  and  may  have 
been  incurred  in  this  country  or 
abroad.  The  debtors  may  be  joint  or 
several  and  either  principals  or  sure- 
ties. Those  affected  are  persons  in- 
debted to  the  United  States.  Lewis  v. 
U.  S.  (1875)  92  U.  S.'  618,  620,  23  L. 
Ed.  513. 

One  who  receives  public  money  from 
a  disbursiiig  officer  with  knowledge  that 
it  has  been  applied  in  violation  of  law 
becomes  indebted  to  the  United  States. 
Bayne  v.  U.  S.  (1876)  93  U.  S.  642, 
643,  28  L.  Ed.  997. 

The  provisions  of  this  section  and 
the  provisions  of  the  national  banking 
law,  being,  as  applied  to  demands 
against  national  banks,  inconsistent 
and  repugnant,  the  former  law  must 
yield  to  the  latter,  and  is,  to  the  ex- 
tent of  the  repugnancy,  superseded  by 
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it;  hence  the  provisions  of  the  nation- 
al banking  act  protecting  the  United 
States  by  requiring  national  banks  to 
deposit  satisfactory  security,  with- 
draws national  banks,  which  have  fail- 
ed from  that  class  of  insolvent  persons 
out  of  whose  estates  demands  of  the 
United  States  are  under  this  section  to 
be  paid  in  preference  to  the  claims  of 
other  creditors.  This  view  of  the 
banking  law  is  not  affected  by  the  sub- 
sequent enactment  in  1867  of  .the 
bankrupt  act,  giving  priority  to  the  de- 
mands of  the  United  States  against  the 
estates  of  bankrupts.  That  act  dealt 
only  with  the  estates  of  persons  ad- 
judged insolvent  under  that  law,  and 
covers  only  the  distribution  of  their 
estates.  Cook  County  Nat.  Bank  v. 
U.  S.  (1882)  2  Sup.  Ot.  661,  563,  107 
U.  S.  445,  27  L.  Ed.  537. 

Act  March  3,  17»7,  S  5,  dedaring 
that  "where  any  revenue  officer  or  oth- 
er person  thereafter  becoming  indebted 
to  the  United  States  by  bond  or  other- 
wise shall  become  insolvent,"  the  debt 
due  to  the  United  States  shall  be  first 
satisfied,  is  limited  by  the  title  of  the 
act  to  persons  accountable  for  public 
money,  and  does  not  apply  to  all  debt- 
ors of  the  United  Stetes.  U.  S.  v. 
ITisher  (C,  O.  1803)  Fed,  Cas.  No. 
15,103.  • 

The  priority  of  the  United  States 
does  not  yield  to  the  claims  of  any 
creditors,  however  high  may  be  the 
dignity  of  their  debts.  U.  S.  v.  Dun- 
can (0.  C.  1850)  Fed.  Cas.  No.  15,003. 

The  priority  of  the  United  States, 
in  cases  of  the  bankruptcy  or  insol- 
vency of  their  debtors,  under  the  pro- 
visions of  this  section  and  the  follow- 
ing, extends  to  all  classes  of  debts, 
and  to  all  the  debtor's  estate  which 
comes  to  the  hands  of  his  assignee.  U. 
S.  V.  Barnes  (0.  O.  1887)  31  Fed.  705, 
709.   • 

The  United  States  held  to  have  no 
priority  in  the  assets  of  an  insolvent 
national  bank.  (1871)  13  Op.  Atty. 
Gen.  62& 

Congress  has  a  constitutional  right 
to  claim  a  preference  out  of  the  estate 
of  a  public  debtor  fur  debts  due  to  the 
United  States;  and  by  this  act  they 
have  constitutionally  claimed  it  as 
against  living  debtors  for  all  debts  con- 
tracted thereafter,  and  as  against  de- 
ceased debtors,  whether  contracted  be- 
fore or  after  that  law.  Common- 
wealth V.  Lewis  (Pa.  1814)  6  Bin.  266. 

20.  —  Debts  contracted  by  foreign- 
ers In  foreign  countrie8.*The  United 
States  were  entitled  to  preference, 
though  the  debt  was  contracted  by  a 
foreigner  in  a  foreign  country.  Har- 
rison V.  Sterry  (1809)  9  U.  8.  (5 
Cranch)  289,  3  L.  Ed.  104. 

2r.  — ^  Property  and  obligations  of 
partnerships  and  Individual  partners.— 

The  priority  of  the  United  States  does 
not  extend  so  as  to  take  the  property 
of  a  partner  from  partnership  effects 
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to  pay  a  separate  debt  due  by  such 
partner  to  the  United  States,  when  the 
partnership  effects  are  not  sufficient 
to  satisfy  the  creditor  of  the  partner- 
ship. U.  8.  V.  Hack  (1834)  8  Pet.  271, 
274,  8  L.  Ed.  941. 

The  United  SUtes  is  entitled  to  pri- 
ority of  payment  out  of  the  effects  of 
his  bankrupt  or  insolvent  debtor, 
whether  he  be  principal  or  surety,  or 
be  solely,  or  only  jointly  with  others, 
liable,  and  it  is  immaterial  where  the 
debt  was  contracted.  The  United 
States  was  the  creditor  of  a  firm.  A., 
B.  &,  Co.,  doing  business  in  London, 
and  consisting  of  several  persons, 
some  of  whom  resided  there.  The  oth- 
ers resided  in  this  country,  and,  with 
another  partner,  constituted  the  firm 
of  A.  &  Co.  The  members  of  the  lat- 
ter firm  were  duly  declared  bankrupt, 
and  a  trustee  was  appointed  under  the 
forty-third  section  of  the  bankrupt  act 
of  March  2,  1867.  Held,  that  the  re- 
lations of  the  bankrupt  members  of  the 
firm  of  A.,  B.  &  Co.  to  the  United 
States  are  the  same  as  if  they  were 
severally  liable  to  the  United  States, 
and  that  the  United  States  is  entitled 
to  the  payment  of  its  debt  out  of  their 
separate  property,  in  preference  and 
priority  to  all  other  debts  due  by  them 
or  either  of  them,  or  by  the  firm  of  A. 
&  Co.  Lewis  V.  U.  S.  (1875)  92  U. 
8.  618,  620,  23  L.  Ed.  513. 

The  United  States  is  under  no  obli- 
gation to  pursue  the  partnership  prop- 
erty of  its  debtor  before  asserting  its 
right  of  priority  against  individual 
property  of  insolvent  partners.     Id. 

The  United  States  are  not  entitled 
to  a  preference  over  firm  creditors  for 
the  payment  of  the  individual  debt  of 
a  partner  out  of  the  assets  of  the 
partnership.  U.  S.  v.  Duncan  (C.  C. 
1850)  Fed.  Cas.  No.  15,003;  Same  v. 
Evans  (D.  C.  1836)  Fed.  Cas.  No.  15,- 
062. 

The  United  States  are  entitled  to 
priority  in  the  separate  estate  of  the 
partners,  although  the  demand  is 
against  the  firm;  and,  if  some  of  the 
partners  reside  in  a  foreign  country, 
they  are  entitled  to  priority  out  of  the 
separate  estate  of  the  resident  part- 
ners. U.  8.  V.  Lewis  (C.  C.  1875)  Fed, 
Cas.  No.  15,595,  affirmed  in  (1875) 
92  U.  S.  618,  23  L.  Ed.  513. 

Where  a  bankrupt  firm,  through 
fraudulent  undervaluations  of  goods 
entered  at  the  custom  house,  has  in- 
curred a  forfeiture  of  their  value  to 
the  United  States,  the  claim  of  the  lat- 
ter against  the  firm  for  the  tort  is 
joint  and  several;  and  upon  proof  of 
the  debt,  containing  a  statement  of  the 
facts,  the  United  States  is  entitled,  un- 
der this  section  and  section  5101,  ante, 
to  priority  of  payment  out  of  any  of 
the  proceeds  of  either  the  joint  or 
several  estates,  without  reference  to 
what  may  be  the  particular  claim  of 
priority  in  its  proof  of  debt.  In  re 
Yetterlein   (D.  O.  1884)  20  Fed.  109. 
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22.  — -  Prooeeds  of  debtor's  surety 
bonde^An  absolute  judgment  against 
the  administrator  of  a  surety  on  the  of- 
ficial bond  of  a  federal  official,  render- 
ed by  a  federal  court  sitting  in  Louisi- 
ana, is  not  objectionable  on  the  theory 
that  it  should  have  been  against  the  ad- 
ministrator, payable  only  in  due  course 
of  administration,  since,  if  by  the  law 
of  that  state  the  judgment  is  so  pay- 
able, it  will  be  thus  interpreted  and  en- 
forced, subject  to  the  priority  given  to 
the  federal  government  by  this  section, 
in  the  distribution  of  the  proceeds  of 
the  estate.  Smythe  v.  U.  S.  (1003)  28 
Sup.  Gt.  279,  280,  286,  188  U.  S.  156, 
47  L.  Ed.  425. 

This  section  and  the  following  two 
sections  do  not  give  the  United  States 
such  right  of  priority  in  a  fund  paid 
into  court  by  the  surety  on  the  bond 
of  a  contractor  for  government  work 
in  discharge  of  the  obligation  of  the 
bond,  which  under  the  statute  and  its 
terms  secures  the  claims  of  other  cred- 
itors of  the  insolvent  contractor  as 
well  a^  that  of  the  United  States,  and 
in  the  absence  of  statutory  provision 
such  right  of  priority  does  not  exist. 
The  fact  that  the  United  States  first 
commenced  an  action  on  the  bond  does 
not  give  it  a  right  to  priority,  and,  the 
fund  having  been  paid  into  court,  the 
right  of  the  United  States  therein  un- 
der the  statute  may  properly  be  deter- 
mined by  the  court  as  against  other 
creditors  brought  in  without  objection, 
although  the  action  is  one  at  law.  U. 
S.  V.  Heaton  (1904)  128  Fed.  414,  416, 
63  0.  O.  A.  156,  modifying  (C.  0.  1903) 
124  Fed.  699. 

23.  — -  Estates  of  deceased  debtors. 

—In  case  of  ^he  insolvency  of  surviving 
judgment  debtors  in  a  suit  on  a  bond 
for  custom's  duties,  the  United  States 
may  in  equity  recover  the  debt  out  of 
the  assets  of  a  deceased  judgment  debt- 
or, whose  estate  was  also  insolvent,  in 
virtue  of  their  general  priority.  U.  S. 
V.  Gushman  (0.  G.  1836)  Fed.  Gas.  No. 
14,908. 

State  statutes  in  relation  to  the  proof 
of  claims  against  decedents'  estates  are 
not  binding  on  the  United  States  in  the 
collection  of  their  debts.  U.  S.  v.  Bac- 
kus (G.  G.  1855)  Fed.  Gas.  No.  14,491. 

A  debt  due  from  the  administrator, 
and  returned  on  the  inventory  as  solv- 
ent, is  presumed  to  have  been  collected, 
and  is  therefore  assets  in  his  hands  ap- 
plicable to  the  payment  of  a  debt  due 
from  the  deceased  to  the  United  States. 
U.  S.  V.  Eggleston  (G.  G.  1877)  Fed. 
Gas.  No.  15,027. 

In  view  of  this  and  the  following  sec- 
tions, and  admitting  a  deputy  United 
States  marshal's  right  to  compensation 
for  services  performed  after  the  death 
of  the  marshal,  the  fees  and  costs  aris- 
ing from  which  he  had  paid  the  ad- 
ministrator, he  occupied  no  better  posi-^ 
tion  than  any  other  creditor,  and  his 
claim,  with  others,  must  be  postponed 
to  the  claim  of  the  government  arising 


out  of  the  settlement  of  the  marshal's 
accounts,  and  on  which  it  had  recover- 
ed a  judgment  against  his  administra- 
tor. In  re  Gregory's  Estate  (Pa.  1876) 
2  Wkly.  Notes  Gas,  430,  33  Leg.  Int 
140. 

24.  — -  Real  estate  or  proceeds 
thereof  vested  in  beirs  of  deceased 
debtor.— This  act  does  not  give  a  prior- 
ity out  of  the  real  estate,  or  the  pro- 
ceeds of  the  real  estate,  belonging  to 
or  vested  in  the  heirs  of  the  debtor. 
U.  S.  V.  Grookshank  (N.  Y.  1831)  1 
Edw.  Gh.  233. 

25.  Priority  as  against  adverse  rights 
—In  general.^A  judgment  gives  to  the 
judgment  creditor  a  lien  on  the  debtor's 
lands,  and  a  preference  over  all  sub- 
sequent judgment  creditors,  but  the  act 
of  Gongress  defeats  this  preference  in 
favpr  of  the  United  States  in  cases 
specified  in  the  sixty-fifth  ejection  of 
the  act  of  1799.  Thelusson  v.  Smith 
(1817)  2  Wheat.  896,  425,  4  L.  Ed.  271. 

Where  debtor  has  conveyed  his  prop- 
erty or  it  has  been  seized  under  execu- 
tion before  right  of  preference  has  ac- 
crued to  United  States,  such  property 
is  not  subject  to  priority.    Id. 

This  act  does  not  affect  any  lien  ex- 
isting when  the  event  took  place  which 
gave  the  United  States  priority,  nor 
does  this  preference  attach  if  the  debt- 
or has  conveyed,  mortgaged,  or  trans- 
ferred his  property  in  the  ordinary 
course  of  business.  Brent  v.  Bank  of 
Washington  (1836)  10  Pet  596,  611, 
9  L.  Ed.  547. 

A  bona  fide  conveyance,  mortgage,  or 
execution,  before  the  right  of  prefer- 
ence in  the  United  States  has  accrued 
by  an  act  of  insolvency,  will  pass  the 
right  of  property  freed  from  liability 
for  debts  due  to  the  United  States.  U. 
S.  V.  Delaware  Ins.  Go.  (G.  G.  1823) 
Fed.  Gas.  No.  14,942. 

The  equitable  right  of  the  assignee  of 
stock  taken  as  security  for  money 
loaned  is  not  subject  to  preference  of 
United  States  for  debts  of  assignor. 
U.  S.  V.  Gutts  (C.  G.  1832)  Fed.  Gas. 
No.  14,912. 

The  priority  of  the  United  States 
does  not  supersede  a  mortgage  on  land, 
nor  a  judgment  made  perfect  by  the 
issue  of  an  execution  and  a  levy  on  real 
estote.  U.  S.  v.  Duncan  (G.  G.  1850) 
Fed.  Gas.  No.  15,003. 

The  acts  giving  the  United  States 
preference  in  cases  of  insolvency  will 
not  be  so  construed  as  to  destroy  prior 
legal  liens.  U.  S.  v.  Sheriff  of  Gharles- 
ton  (D.  G.  1803)  Fed.  Gas.  No.  16,276. 

In  view  of  this  and  the  following  sec- 
tions, and  admitting  a  deputy  United 
States  marshal's  right  to  compensation 
for  services  performed  after  the  death 
of  the  marshal,  the  fees  and  costs  aris- 
ing from  which  he  had  paid  the  admin- 
istrator, he  occupied  no  better  position 
than  any  other  creditor,  and  his  claim 
with  others,  must  be  postponed  to  the 
claim  of  the  government  arising  out  of 
the    settlement   of    the    marshal's    ac- 
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counts,  and  on  which  it  had  recovered 
a  judgment  against  his  administrator. 
In  re  Gregory's  Estate  (Pa.  1876)  2 
Wkly.  Notes  Cas.  430,  33  Leg.  Int  140. 

26.  «—  Exemptions  and  allowances. 
— R.  S.  §  1042,  ante,  i  1706,  which  pro- 
Tides  that  a  poor  convict,  who  has  been 
imprisoned  30  days  solely  because  of 
the  nonpayment  of  a  fine  or  fine  and 
costs,  may  be  released  on  making  oath 
that  he  has  not  any  property  exceeding 
$20  in  value,  "except  such  as  is  by  law 
exempt  from  being  taken  on  execution 
for  debt,"  construed  in  connection  with 
R.  S.  S  1041,  ante,  f  1705,  providing 
for  the  collection  of  fines  and  penalties 
by  execution  against  the  property  of 
the  defendant  "in  like  manner  as  judg* 
ments  in  civil  cases  are  enforced,"  evi- 
dences an  intention  on  the  part  of  Con- 
gress to  place  the  Uxiited  States  on  an 
equality  with  civil  contract  creditors 
in  the  enforcement  of  judgments  in 
criminal  and  penal  cases,  and  to  give 
the  families  of  poor  convicts  the  full 
benefit  of  the  exemption  and  homestead 
laws  of  the  states  as  against  such  judg- 
ments; and,  in  the  absence  of  any  stat- 
ute expressly  providing  therefor,  an 
execution  on  a  judgment  for  a  fine  in 
favor  of  the  United  States  cannot  be 
levied  on  the  defendant's  homestead  in 
Virginia,  although  under  the  state  law 
such  homestead  is  only  exempt  from 
contract  debts,  and  not  from  judgments 
for  torts  or  in  favor  of  the  common- 
wealth in  criminal  cases.  Allen  v. 
Clark  (1903)  126  Fed.  738,  62  C.  C. 
A.  58,  affirming  decree  Clark  v.  Allen 
(D.  C.  1902)  114  Fed.  374. 

Where  to  an  execution  for  a  debt  due 
the  government  there  was  a  return  of 
no  property  found  in  excess  of  the 
homestead  and  personal  property  ex- 
emptions allowed  by  the  constitution 
and  laws  of  the  state,  on  motion  by  the 
United  States  district  attorney  for  an 
alias  execution  to  be  issued  to  the  mar- 
shal, and  for  an  order  of  court  direct- 
ing him  to  make  a  levy  and  sale  of  the 
property  without  regarding  such  ex- 
emptions, held,  that  he  was  entitled  to 
the  order  asked  for.  U.  S.  v,  Howell 
(C.  C.  1881)  9  Fed.  674. 

State  exemption  laws  are  inapplica- 
ble to  debts  due  from  a  citizen  to  the 
United  States.     Id. 

The  United  States  have  not  priority, 
over  the  allowance  to  the  widow  of  a 
deceased  debtor,  under  the  state  law. 
Postmaster  General  v.  Robbins  (D.  O. 
1829)  Fed.  Cas.  No.  11,314. 

27.  —  Expenses.— Expenses  incur- 
red by  an  assignee  in  insolvency  in  re- 
covering a  demand  are  chargeable  on 
the  fund,  and  the  right  of  the  United 
States  to  priority  attaches  to  the  res- 
idue. U,  S.  V.  Hunter  (C.  C.  1828)  Fed. 
Cas.  No.  15.427. 

The  administrator  is  bound  to  dls- 
charge  taxes  and  funeral  charges  be- 
fore satisfying  the  claim  of  the  United 
States  as  a  creditor.  U.  S.  v.  Eggles- 
ton  (C.  C.  1877)  Fed.  Cas.  No.  15,027. 
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A  debt  due  to  the  United  States  Is  to 
be  preferred  to  the  expenses  of  the  last 
illness;  but,  where  the  same  have  been 
duly  paid  by  the  administrator  without 
notice  of  the  claim  of  the  government, 
the  priority  of  the  latter  is  lost    Id. 

The  necessary  expenses  of  adminis- 
tration are  to  be  paid  before  a  debt  due 
to  the  United  States.    Id. 

28.  — »  Priority  over  debts  dne  a 
state.— This  act  does  not  give  priority 
to  the  United  States  against  the  lien  of 
a  particular  state.  U.  S.  v.  NichoUa 
(Pa.  1805)  4  Yeates,  251. 

29.  —  Conveyances,  assignments, 
and  transfer8.*The  fact  that  a  cred- 
itor gave  up  his  intention  of  levying  in 
consideration  of  a  general  assignment 
in  trust,  first  to  pay  his  claim  and  then 
the  debt  of  the  United  States,  will  not 
prevent  the  assignment  being  fraudulent 
and  void  as  against  the  T'^nited  States. 
U.  S.  V.  Mott  (C.  C.  1822)  Fed.  Cas. 
No.  15,826. 

This  act  does  not  create  a  lien  on 
the  debtor's  estate,  so  as  to  avoid  con- 
veyances to  a  bona  fide  purchaser, 
made  before  an  insolvency  be  declared 
according  to  law.  Otis  v.  Warren 
(1819)  16  Mass.  53. 

30.  —  Mortgages^— Where  one  in- 
debted to  the  United  States  mortgaged 
his  property,  and  confessed  judgment 
in  favor  of  the  mortgagee,  which  acts 
were  held  to  be  a  voluntary  assignment 
by  the  debtor,  so  that  the  priority  given 
the  United  States  then  attached,  the 
sale  under  such  judgment  will  be  set 
aside,  and  the  matter  referred  to  a 
master  to  determine  the  liens  existing, 
and  to  sell  the  property  to  satisfy  the 
same  according  to  their  priorities.  U. 
S.  V.  Gritfwold  (C.  C.  1881)  8  Fed.  496. 

A  debtor  of  the  United  States  may 
assign  his  property,  within  the  meaning 
of  this  statute,  by  means  of  judgments 
confessed  in  favor  of  various  persons 
for  amounts  equal  in  the  aggregate  to 
the  value  thereof,  and  the  priority  of 
the  United  States  will  thereupon  at- 
tach to  the  property  and  prevail 
against  said  judgments,  but  subject  to 
all  prior  valid  liens  thereon.  G.,  being 
liable  to  the  United  States  in  a  sum 
more  than  equal  to  the  value  of  his 
property,  for  money  fraudulently  ob- 
tained from  the  treasury,  asked  L.  & 
B.  to  loan  him  $10,000  on  his  note  and 
mortgage,  then  exhibited,  which  they 
declined,  but  let  him  have  $3,500  on 
the  same,  with  a  credit  indorsed  on  the 
note  of  $6,500,  and  recorded  the  mort- 
gage for  the  full  amount.  Held,  that 
upon  the  facts  the  mortgagees  did  not 
take  the  mortgage  in  excess  of  the  loan 
for  the  purpose  of  aiding  the  mortga- 
gor to  hinder,  delay,  or  defraud  the 
United  States,  and  therefore  it  ^s  not 
fraudulent  as  to  them.    Id. 

Whether  the  United  States  have  pri- 
ority over  mortgages  executed  on  land 
of  the  debtor,  whilst  a  debtor  to  the 
United  States,  quere.    (See  Act  March 
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8, 1797,  c.  20.)  (1820)  1  Op.  Atty.  Gen. 
414. 

Where  a  collector  of  customs  execute 
ed  a  mortgage  upon  his  real  estate  to 
indemnify  his  sureties,  and  then  died 
insolvent,  and  in  debt  to  the  United 
States,  the  mortgage  to  the  sureties  is 
valid  and  effectual  against  the  United 
States.    (1857)  9  Op.  Atty.  Gen.  28. 

31.  — »  Liens.— A  prior  lien  on  a 
policy  for  the  premium  of  an  insurance 
is  overreached  by  the  right  of  prefer- 
ence of  the  United  States,  even  though 
the  preference  be  founded  on  a  subse- 
quent act  of  insolvency.  (1823)  1  Op. 
Atty.  Gen.  610. 

The  priority  of  the  United  States 
cannot  reach  back  over  any  valid  lien 
whether  it  be  general  or  specific. 
(1867)  9  Op.  Atty.  Gen.  28. 

32.  — »  Claims  for  labor  or  material. 

— The  priority  over  claims  for  labor 
against  a  bankrupt  estate  which  the 
United  States  possessed  under  this  and 
the  following  sections  does  not  exist 
since  the  passage  of  Bankruptcy  Act 
July  1,  1898,  §  64.  Guarantee  Titie  & 
Trust  Co.  V.  Title  Guaranty  &  Surety 
Co.  (1912)  32  Sup.  Ct.  457,  224  U.  S. 
152,  56  L.  Ed.  706,  reversing  judsrment 
Title  Guarantee  &  Surety  Co.  v.  Guar- 
antee Title  &  Trust  Co.  (1909)  174 
Fed.  386,  98  C.  C.  A.  603. 

Materialmen  obtained  from  govern- 
ment contractors  a  power  of  attorney 
to  collect  $6,000  out  of  the  last  pay- 
ment, and  were  promised  payment  by 
the  naval  secretary  of  the  lighthouse 
board,  if  they  would  continue  deliveries, 
but  were  told  by  the  secretary  of  the 
treasury  that  the  account  must  be  stat- 
ed in  the  name  of  the  contractors  and 
receipted  for  by  them,  before  payment 
to  the  materialmen.  The  contract  was 
forfeited,  and  the  work  completed  by 
the  government  for  $726.10  less  than 
the  contract  price;  the  last  installment 
never  becoming  due  the  contractors. 
Held,  that  the  materialmen  could  recov- 
er from  the  government  only  $726.10. 
Coates  V.  U.  S.  (1893)  53  Fed.  989,  4 
O.  C.  A.  138. 

The  lien  of  laborers  and  materialmen 
will  be  preferred  to  a  judgment  lien  in 
favor  of  the  United  States.  Phillips  v. 
The  Thomas  Scattergood  (D.  C.  1828) 
Fed.  Cas.  No.  11,106. 

33.  —  Exsoution,  attachment,  or 
othor  process^^The  priority  of  the  Unit- 
ed States  does  not  entitle  them  to  prior 
satisfaction  by  attachment  and  levy 
over  prior  attaching  creditors.  U.  S. 
V.  Canal  Bank  (C.  C.  1844)  Fed.  Cas. 
No.  14,715. 

Execution  creditors  may  sell  vessels 
on  which  the  government  has  a  lien  un- 
der chattel  mortgages  made  for  advanc- 
es to  build  them,  subject  to  such  lien, 
where  a  sale  under  the  mortgages  can 
only  be  had  on  six  months'  notice.  U. 
S.  V.  Collins  (C.  C.  1858)  Fed.  Cas.  No. 
14,834. 

The   priority    of   the   United   States 


gives  no  Hen  on  property  which  is  un- 
der execution  when  it  accrued.  U.  S. 
v.  Mechanics'  Bank  (D.  C.  1829)  Fed, 
Cas.  No.  15,756. 

The  priority  given  to  the  United 
States  in  the  payment  of  debts  due  on 
custom  house  bonds,  out  of  the  estates 
of  insolvents,  supersedes  a  foreign  at- 
tachment laid  on  the  property  of  the 
insolvent,  prior  to  the  insolvency;  and 
such  debts  must  be  first  paid  out  of  the 
funds  attached  in  the  hands  of  the 
garnishee.  Willing  v.  Bleeker  (Pa. 
1816)  2  Serg.  &  B.  221. 

A  debtor's  property,  if  personal,  is 
devested  by  a  fi.  fa.,  so  as  not  to  be 
liable  to  the  preference  of  the  United 
States  as  a  creditor  under  a  claim  ac- 
cruing thereafter;  and,  if  real  estate, 
i\  is  devested  by  a  levy  and  sale  by  the 
sheriff.  Hopkins  v.  Duffy  (Pa.  1878) 
9  Lane.  Bar  125. 

34.  Application     of    pay msntSw— This 

act  does  not  give  to  one  part  of  a  debt 
due  to  the  United  States  a  priority 
over  any  other  part,  nor  does  it  affect 
the  right  of  the  debtor  to  apply  a  pay- 
ment of  money  in  his  hands  to  either 
of  two  debts  to  the  United  States.  U. 
S.  V.  Cochran  (C.  C.  1825)  Fed.  Cas. 
No.  14,821. 

In  cases  of  running  accounts,  where 
debits  and  credits  are  made  at  differ- 
ent times,  the  payments  are  to  be  deem- 
ed as  made  towards  items  antecedently 
due  in  the  order  of  time  in  which  they 
stand  in  the  account  U.  S.  v.  Ward- 
well  (C.  C.  1828)  Fed.  Cas.  No.  16,- 
640. 

The  officers  of  the  treasury  depart- 
ment have  not  the  right  to  make  ap- 
plication of  payments  against  the  will 
of  the  debtor  or  of  his  administrator. 
Id. 

Where  the  United  States  have  va- 
rious debts  due  by  bonds  with  differ- 
ent sureties,  payments  by  the  assignees 
must  be  applied  pro  rata.  U.  S.  v. 
Ampry  (C.  C.  1830)  Fed.  Cas.  No.  14,- 
44a 

If  a  debtor  of  the  government  fail  to 
make  an  application  of  payments,  the 
government  may  do  so.  If  both  fail, 
the  law  will  make  the  application,  but 
it  cannot  do  so  to  the  prejudice  of  the 
rights  of  the  debtor's  sureties.  U.  S. 
V.  Linn  (C.  C.  1841)  Fed.  Cas.  No. 
15,606. 

35.  Necessity  of  first  exhausting  se- 
curity w— The  United  States  may  enforce 
their  right  of  priority  without  first  ex- 
hausting securities  which  they  may  hold, 
U.  S.  V.  Lewis  (C.  C.  1875)  Fed.  Cas, 
No.  15,595,  aflirmed  in  (1875)  92  U.  S. 
618,  23  L,  Ed.  513. 

36.  —  Loss  or  waiver  of  priority.— 

Voting  for  an  assignee  in  bankruptcy 
and  proving  the  debt  before  the  com- 
missioners did  not  deprive  the  United 
States  of  their  right  to  priority  of 
payment.  Harrison  v.  Sterry  (1809) 
9  U.  S.  (5  Cranch)  289,  3  L.  Ed.  104. 
An  action  by  the  government  hold  not 
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barred  by  any  statute  of  limitations.  U. 
S.  V.  Hoar  (C.  C.  1821)  Fed.  Cas.  No. 
15,373. 

The  failure  of  the  United  States  to 
present  its  claim  against  the  estate  of 
a  deceased  United  States  marshal  con-^ 
stitutes  no  defense  to  an  action  against 
the  sureties  on  his  official  bond.  U.  S. 
V.  Adams  (C*  C.  1892)  54  Fed.  114. 

Where  one  of  two  partners  had  gi^en 
bonds  with  sureties  to  the  United 
States  for  duties  on  merchandise  im- 
ported by  the  firm  upon  which  there 
was  subsequently  found  to  be  due  the 
sum  of  $30,000,  and  deeds  of  trust  to 
a  thifd  person  were  afterwards  exe- 
cuted, conveying,  among  other  properly 
and  claims,  a  certain  debt  due  the  firm 
from  the  government  of  Naples  on  ac- 
count of  the  seizure  of  a  schooner  and 
cargo  in  which  they  had  an  interest, 
which,  under  the  convention  of  the  King 
of  the  two  Sicilies,  had  been  awarded 
to  them,  and  now  claimed  and  demand- 
ed by  the  trustees  unde.r  the  deeds  of 
trust,  they  alleging  that  the  debt  of  the 
United  States  for  duties  had  been  ex- 
tinguished by  the  taking  of  the  bond 
of  one  partner  with  sureties,  held  that, 
notwithstanding  the  decision  of  Judge 
Washington  in  the  case  of  the  United 
States  V.  Astley  &  Brooks,  the  debt 
remains  against  the  firm,  and  must  be 
first  deducted  from  the  amount  award- 
ed to  them  before  payment  can  be  made 
to  them  or  their  assignees.  (1835)  2 
Op.  Atty,  Gen.  719. 

Where  a  receiver  of  public  moneys  at 
Kalamazoo  received  in  payment  for  pub- 
lic lands  the  notes  of  a  specie- paying 
bank  that  afterwards  suspended  specie 
payments,  and  then  took  from  the  bank 
a  draft  on  another  bank  which  was  re- 
turned dishonored,  and  a  receiver  of 
assets  having  been  appointed  under  the 
laws  of  Michigan,  with  whom  the  re- 
ceiver of  public  moneys  filed  a  claim  for 
this  debt,  held  that,  notwithstanding 
the  acts  of  the  latter,  the  legal  prior- 
ity of  the  United  States  to  payntent 
stiU  exists.  (1841)  3  Op.  Atty.  Gen. 
626. 

37.  Decree  of  state  courts  as  barw— 

The  United  States,  not  made  parties  to 
a  bUl  in  a  state  court  for  the  payment 
of  partnership  debts  out  of  partnership 
assets  in  the  hands  of  the  administra- 
tor of  a  partner  who  had  died  insolvent 
indebted  to  the  United  States,  are  not 
bound  by  the  decree  rendered  therein. 
U.  S.  V.  Duncan  (0.  0.  1850)  Fed.  Cas. 
No.  15,003. 

38.  Proceedings  to  enforce.— Where 
th«  United  States  had  secured  a  joint 
judgment  against  the  debtor  and  sure- 
ties on  a  joint  and  several  bond,  it 
could  not  thereafter  maintain  a  bill  in 
equity  to  reach  the  assets  of  the  es- 
tate of  a  deceased  surety.  U.  S.  v. 
Price  (1850)  9  How.  83,  13  L.  Ed.  56. 

If  both  principal  and  surety  be  insol- 
vent and  assign  to  the  same  person,  the 
funds  of  the  principal  to  the  extent  of 
the  surety's  claim  are  deemed  assets  of 
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the  surety;  so  that,  if  he  also  be  in- 
debted to  the  United  States,  they  may 
sue  in  equity  against  the  assignee  to  in- 
sure their  priority.  U.  S.  v.  Hunter 
(C.  C.  1828)  Fed.  Cas.  No.  15,426. 

The  Massachusetts  trustee  process 
lies  in  favor  of  the  United  States 
against  assignees  to  whom  property  has 
been  assigned  to  pay  debts  due  on  cus- 
tomhouse bonds,  although  the  assign- 
ment passed  the  entire  property  to  the 
assignees  in  trust.  U.  S.  v.  Langton 
(C.  C.  1829)  Fed.  Cas.  No.  15,560. 

This  act  applies  to  equitable  as  well 
as  legal  debts;  but  such  priority  can- 
not be  enforced  in  a  suit  at  law  brought 
in  the  name  of  a  private  creditor,  who 
has  assigned  his  claim  to  the  United 
States.  Howe  v.  Sheppard  (0.  C.  1835) 
Fed.  Cas.  No.  6,772. 

A  bUl  to  enforce  a  preference  out  of 
estate  of  insolvent  debtor,  who  has 
made  an  assignment  cannot  be  main- 
tained against  the  debtor  without  join- 
ing the  assignee  as  party  defendant  U. 
S.  V.  Couch  (C.  C.  1841)  Fed.  Cas.  No. 
14,874. 

39.  Jurisdiction  of  courts.— The  Cir- 
cuit Court  has  jurisdiction,  on  a  bill  in 
equity  filed  by  the  United  States  against 
the  debtor  of  their  debtor,  they  claim- 
ing a  priority  under  Act  1799,  c  128, 
§  65,  notwithstanding  Uie  local  law  of 
the  state  where  the  suit  is  brought  al- 
lows a  creditor  to  proceed  against  the 
debtor  of  his  debtor,  by  a  peculiar  pro- 
cess at  law.  U.  S.  V.  Howland  (1819) 
4  Wheat.  108,  115,  4  L.  Ed.  526. 

The  Circuit  court  had  original  juris- 
diction of  an  action  to  enforce  priority 
of  debt  due  the  United  States  from  a 
partnership  against  property  of  an  in- 
dividual partner  in  the  hands  of  bis 
trustee  in  bankruptcy.  Lewis  v.  U.  S. 
(1875)  92  U.  S.  618,  620,  23  L.  Ed. 
513. 

The  federal  courts  held  to  have  ju- 
risdiction of  a  bill  in  equity  to  reach 
property  of  the  debtor  in  the  hands  of 
trustees  notwithstanding  that  the  Unit- 
ed States  had  recovered  judgment 
against  the  debtor's  surety.  U.  S.  v. 
Myers  (C.  C.  1836)  Fed.  Cas.  No.  16,- 
844. 

Banking  Law  N.  Y.  (Consol.  Laws 
1909,  c  2)  f  19,  declares  that  dividends 
to  be  paid  by  the  superintendent  of 
banks  out  of  the  assets  of  institutions 
in  his  charge  for  administration  shall 
be  paid  to  such  persons  and  in  such 
amounts  and  upon  such  notice  as  may 
be  directed  by  the  Supreme  Court  In 
the  judicial  district  in  which  the  prin- 
cipal office  of  such  corporation  or  in- 
dividual banker  is  located.  Held  that, 
where  a  New  York  trust  company, 
prior  to  failure,  had  been  appointed  a 
depositary  for  bankruptcy  funds,  wheth- 
er deposits  made  by  trustees  in  bank- 
ruptcy were  entitled  to  preference  un- 
der this  Act,  giving  preference  to  debts 
due  the  United  States,  was  solely  with- 
in the  jurisdiction  of  the  state  Supreme 
Court,  and  could  not  be  determined  on 
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a  motion  In  bankruptcy  for  orders  re- 
quiring the  superintendent  of  banks  to 
pay  out  such  deposits.  In  re  Bologh 
(D.  0.  1911)  185  Fed.  825. 

Cited  without  definite  application, 
U.  S.  V.  Thompson  (1876)  93  U.  S. 
586,  687,  23  L.  Bd.  982;  Davis  v,  El- 
mira  Savings  Bank  (1896)  161  U.  S. 
276^  16  Sop.  Ct.  502,  40  L.  Bd.  700; 
Same  v.  Beebe  (1901)  21  Sup.  Ct.  371, 
374, 180  U.  S.  343,  45  L.  Ed.  563;  Pond 
V.  U.  S.  (1901)  111  Fed,  989,  49  C.  C.  A. 
582;  King  v.  Pomeroy  (1903)  121  Fed. 
287,  294,  58  O.  O.  A.  209;  Waco  v.  Bry- 
an (1904)  127  Fed.  79,  62  C.  C.  A.  79; 


TJ.  S.  ▼.  Perth  Amboy  Shipbuilding  ft 
Engineering  Go.  (C.  C.  1905)  137  Fed. 
689;  In  Re  Vetterlein  (D.  C.  1890)  44 
Fed.  57,  58;  U.  S.  v.  Houston  (D.  C. 
1891)  48  Fed.  207,  210;  In  re  Western 
Implement  Co.  (D.  C.  1909)  166  Fed. 
576  (affirmed  [1909]  171  Fed.  81,  96  0. 
C.  A.  185) ;  In  re  Halsey  Electric  Oon- 
erator  Co.  (D.  C.  1909)  175  Fed.  825, 
827  (affirmed  [1910]  179  Fed.  321,  102 
C.  0.  A.  505,  31  L.  R.  A.  [N.  S.]  988, 
writ  of  certiorari  denied  [1911]  31 
Sup.  Ct  471,  219  U.  S.  587,  55  L.  Bd. 
347);  In  re  DevUn  (D.  C.  1910)  180 
Fed.  170;    (1831)  5  Op.  Atty.  Gen.  763. 


§  6373.  (R.  S.  §  3467.)     Liability  of  executors,  etc. 

Every  executor,  administrator,  or  assignee,  or  other  person,  who 
pays  any  debt  due  by  the  person  or  estate  from  whom  or  for  which 
he  acts,  before  he  satisfies  and  pays  the  debts  due  to  the  United  States 
from  such  person  or  estate,  shall  become  answerable  in  his  own  per- 
son and  estate  for  the  debts  so  due  to  the  United  States,  or  for  so 
much  thereof  as  may  remain  due  and  unpaid. 
Act  March  2,  1799,  c.  22,  §  65,  1  Stat.  676. 

Taxes  due  the  United  States  were  entitled  to  priority  of  payment  out  of 
bankrupt  estates  by  the  Bankruptcy  Act  of  1898,  Act  July  1,  1898,  c.  542,  { 
64,  post,  i  9648. 

Notes  of  Decisioiui 


Liability  in  general^^ee  note  nnder 
§  6372,  ante. 

In  Tiew  of  this  and  the  preceding  sec- 
tion, and  admitting  a  deputy  United 
States  marshars  right  to  compensation 
for  services  performed  after  the  death 
of  the  marshal,  the  fees  and  costs  aris- 
ing from  which  he  had  paid  the  admin- 
istrator, he  occupied  no  better  position 
than  any  other  creditor,  and  his  claim 
with  others,  must  be  postponed  to 
the  claim  of  the  government  arising  ont 
of  the  settlement  of  jthe  marshal's  ac- 
counts, and  on  which  it  had  recovered 
a  judgment  against  his  administrator. 
In  re  Gregory's  Estate  (Pa.  1876) 
2  Wkly.  Notes  Cas.  430,  33  Leg.  Int 
140. 

Assignees  and  trnsteeSd— Assignees  of 
debtor  are  personally  liable  for  failure 
to  give  United  States  preference  over 
other  creditors.  Gonard  v.  Atlantic 
Insurance  Co.  (1828)  1  Pet  386,  438,. 
7  L.  Ed.  189. 

Syndics  held  not  liable  to  United 
States  unless  funds  had  actually  come 
into  their  hands.  Field  v.  U.  S.  (1835) 
9  Pet.  182,  9  L.  Ed.  94. 

An  attaching  creditor  is  not  liable  un- 
der this  section  as  trustee  for  the  Unit- 
ed States  for  proceeds  realized  on  his 
attachment.  U.  S.  v.  Wilkinson  (C.  C. 
1878)  Fed.  Cas.  No.  16,695. 

The  assignee  of  an  insolvent  or  bank- 
rupt debtor  becomes  a  trustee  for  the 
United  States,  and,  when  he  has  no- 
tice of  the  debt  due  the  government,  he 
cannot  escape  personal  liability  for  the 
amount  of  it,  to  the  extent  of  the  value 
of  the  assets  coming  to  his  hands,  if  he 
fails  to  provide  for  it  before  making 
distribution  to  other  creditors.     U.  S. 


V.  iBarnes  (C.  C.  1887)  31  Fed.  705; 
U.  S.  V.  Dewey  (C.  C.  1889)  39  Fed. 
251. 

The  trustee  in  bankruptcy  of  an  im- 
porter's agent  is  personally  liable  for 
failure  to  pay  the  claim  of  the  United 
States  for  duties  on  goods  imported  for 
such  agent's  prindpaL  Walkof  v.  Fox 
(1915)  153  N.  Y.  3.  27,  90  Misc.  Rep. 
338,  judgment  affirmed  WalkofE  v.  Same 
(1915)  155  N.  Y.  S.  1146. 

Executors  and  administrators.— See 
note  nnder  i  3466.  See,  also,  Smythe 
V.  U.  S.  (1903)  23  Sup.  Ct.  279,  286, 
188  U.  S.  156,  47  L.  Ed.  425. 

Where  one  is  adjudged  guilty  of 
criminal  contempt,  the  executors  or 
administrators  of  accused  are  liable  to 
the  payment  of  th^  fine  imposed.  Was- 
serman  v.  U.  S.  (1908)  161  Fed.  722, 
724,  88  C.  0.  A.  582. 

Where  the  United  States  has  recover- 
ed judgment  against  several  defendants, 
its  right  to  revive  the  judgment  against 
the  executor  of  one  of  them,  since  de- 
ceased, is  not  affected  by  Gen.  St.  Kan. 
§  2890,  providing  that  actions  against 
executors  and  administrators  shall  be 
commenced  within  three  years  from  the 
time  of  notice  of  appointment  and  giv- 
ing bond,  and  that  otherwise  the  claim 
shall  be  forever  barred.  U.  S.  v.  Hous- 
ton (D.  C.  1891)  48  Fed.  207,  210. 

As  to  the  payment  of  inferior  debts 
without  notice  of  claim  of  the  United 
States,  see  U.  S.  v.  Hoar  (C.  C.  1821) 
Fed.  Cas.  No.  15,373. 

Notice  to  assignee.— The  assignee  is 
liable  only  if  he  has  notice  of  the  debt 
to  the  United  States,  but  the  notice 
need  be  such  only  as  is  sufficient  to 
put  a  prudent  man  on  inquiry.    U.  S. 
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▼.  Clark  (0.  0.  1826)  Fed.  Cas.  No. 
14,807. 

Abatement    on    assignee's    deaths— A 

cause  of  action  against  an  assignee  for 
wrongfully  paying  the  assets  in  his 
hands  to  other  creditors  th'an  the  Unit- 
ed States  does  not  abate  on  the  as- 
signee's death.  U.  S.  v.  Dewey  (C.  C. 
1889)  39  Fed.  251. 

Estoppel  to  assert  liability.— In  cases 
of  bankruptcy  the  government  is  not 
bound  to  go  into  th,e  bankruptcy  court, 
nor  is  its  debt  barred  by  a  certificate 
of  discharge,  but  to  secure  priority  in 
payment  from  the  funds  which  that 
court  is  administering,  the  right  there- 
to must  be  asi^erted  in  that  court  and 
worked  out  through  the^  bankruptcy 
court.  After  an  execution  had  been  is- 
sued against  real  estate  of  one  of  sev- 
eral joint  judgment  debtors,  another  of 
the  debtors  w^s  adjudicated  a  bank- 
rupt. During  the  administration  of  his 
estate  the  real  estate  exceeded  in  value 
the  amount  of  the  whole  debt,  the  exe- 
cution continued  in  force,  and  the  of- 
ficers of  the  government,  with  full 
knowledge  of  the  facts,  never  asserted 


the  right  to  priority.  Acting  on  a  be- 
lief induced  by  these  circumstances  that 
the  government  relied  on  the  property 
levied  on,  the  assignee  withheld  only 
his  bankrupt's  contributive  portion  of 
the  judgment  and  distributed  all  the 
assets  according  to  law.  Held  that,  the 
officers  of  the  government,  having,  re- 
ceived its  quota  of  the  debts,  and  hav- 
ing executed  a  release  of  the  debtor 
whose  property  was  levied  on,  the 
trustee  was  not  personally  liable.  U. 
S.  V.  Murphy  (0.  C.  1883)  15  Fed.  589. 
The  right  of  action  against  an  as- 
signee cannot  be  lost,  by  waiver,  laches, 
or  estoppel,  and  hence  the  failure  of 
the  United  States  to  prove  its  claim 
in  bankruptcy  does  not  relieve  the  as- 
signee of  liability  for  distributing  thiB 
estate  to  other  creditors.  U.  S.  v. 
Barnes  (O.  C.  1887)  31  Fed.  705,  707. 
See  note  under  f  3466. 

Cited  without  definite  application. 
Guarantee  Title  &  Trust  Co.  v.  Title 
Guaranty  &  Surety  Co.  (1912)  32  ^up. 
Ct  457,  224  U.  S.  152,  56  L.  Ed.  706; 
In  re  Vetterlein  (D.  C.  1890)  44  Fed. 
57,  58. 


§  6374.  (R.  S.  §  3468.)    Priority  of  sureties. 

Whenever  the  principal  in  any  bond  given  to  the  United  States 
is  insolvent,  or  whenever,  such  principal  being  deceased,  his  estate 
and  effects  which  come  to  the  hands  of  his  executor,  administrator, 
or  assignee,  are  insufficient  for  the  payment  of  his  debts,  and,  in 
either  of  such  cases,  any  surety  on  the  bond,  or  the  executor,  admin- 
istrator, or  assignee  of  such  surety  pays  to  the  United  States  the 
money  due  upon  such  bond,  such  surety,  his  executor,  administrator, 
or  assignee,  shall  have  the  like  priority  for  the  recovery  and  receipt 
of  the  moneys  out  of  the  estate  and  effects  of  such  insolvent  or  de- 
ceased principal  as  is  secured  to  the  United  States ;  and  may  bring 
and  maintain  a  suit  upon  the  bond,  in  law  or  equity,  in  his  own  name, 
for  the  recovery  of  all  moneys  paid  thereon. 
Act  March  2,  1799,  c.  22,  |  65,  1  Stat.  676. 

Notes  of  Deoisiona 

Operation  and  effect  in  generai.--A 

surety  on  the  bond  of  one  in  official 
relation  with  the  government  is  him- 
self in  contract  relation  with  it,  and, 
as  he  is  liable  to  be  sued  by  it,  he  has 
the  right  to  sue  it  whenever  a  balance 
is  due  from  it  to  which,  on  the  principle 
of  subrogation,  he  will  ultimately  be 
entitled.  Shwarz  v.  U.  S.  (1900)  35 
Ct   CI.  303. 

Where  R.  T>.  imported  goods  in  his 
own  vessel,  consigned  to  E.  D.,  who 
gave  bonds  for  the  duties,  the  invoice 
showing  the  goods  to  be  the  property 
of  R.  D.,  the  sureties  of  E.  D.  cannot 
recover  the  amount  paid  by  them  from 
R.  D.  under  this  section.  Childs  v. 
Shoemaker  (C.  C.  1806)  Fed.  Cas.  No. 
2,681. 

Where  the  principal  on  a  bond  for 
duties  becomes  insolvent  and  makes  an 
assignment  to  B.,  who  mixed  to  avails 
of  the  assignment  with  his  own  funds 
and  later  became  a  bankrupt,  a  surety 
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on  the  bond  held  to  have  no  right  of 
priority  agednst  the  assignees  of  B., 
though  the  United  States  might  have 
been  entitled  to  such  priority  under  this 
section.  PoUock  v.  Pratt  (C.  C.  1811) 
Fed.  Cas.  No.  11,256. 

Persons  who  become  entitled  to  pri- 
ority—In  general.— The  same  right  of 
priority  which  belongs  to  the  govern- 
ment attaches  to  the  claim  of  an  in- 
dividual who,  as  surety,  has  paid  money 
to  the  government.  Hunter  v.  U.  S. 
(3831)  5  Pet  173,  187,  8  L.  Ed.  86, 
affirming  U.  S.  v.  Hunter  (0.  C.  1828) 
Fed.  Cas.  No.  15,426. 

A  surety  who  has  discharged  a  duty 
bond  to  the  United  States  is  entitled  to 
be  subrogated  only  to  the  preference 
and  priority  of  the  United  States  to  be 
first  paid  out  of  the  estate  of  the  prin- 
cipal. U.  S.  V.  Preston  (O.  C.  1824) 
Fed.  Cas.  No.  16,087. 

A  surety  on  a  customhouse  bond,  aft- 
er paying  it,  has  the  same  priority  aa 
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the  United  States  against  the  estate 
of  his  principal  in  the  hands  of  an  as- 
signee. U.  S.  V.  Hunter  (0.  O.  1828) 
Fed.  Cas.  No.  15,426,  affirmed  Hunter 
V,  U.  S.  (1831)  5  Pet  173,  187,  8  L. 
Bjd.  86 

By  Act  Aug.  4,  1790,  S  45,  it  is  di- 
rected that  the  United  States,  in  case 
a  bond  for  duties  becomes  due,  shall  be 
first  satisfied  in  all  cases  of  insolvency, 
or  where  any  estate  in  the  hands  of 
executors  or  administrators  shall  be 
insufficient  to  pay  all  the  debts  due 
from  the  deceased.  Act  May  2,  1792, 
provides  (section  18)  that,  where  the 
sureties  in  bonds  for  duties  pay  the 
same,  they  shall  have  the  same  advan- 
tage, priority,  and  preference  as  are 
secured  to  the  United  States  for  the 
recovery  thereof.  Held,  that  the  sure- 
ty in  a  bond  for  duties  of  goods  on  im- 
portation into  the  llnited  States,  who 
pays  the  same  to  the  custom  house, 
has  no  preference  for  his  debt,  where 
the  principal  absconds  as  an  Insolvent, 
unless  he  has  made  an  assignment,  or 
process  in  the  nature  of  a  domestic  at- 
tachment has  issued  against  him,  or  he 
has  been  declared  a  bankrupt.  Gal- 
lagher V.  Davis  (Pa.  1800)  2  Yeates, 
548. 

A  surety  on  a  nonresident  government 
contractor's  bond  who  completed  the 
work  after  attachment  of  the  contrac- 
tor's property  held  not  to  have  priority 
over  the  attachment  by  subrogation; 
the  government  having  no  priority,  as 
the  attachment  was  not  a  sequestration 
of  the  contractor's  property  for  dis- 
tribution. People's  Nat.  Bank  v.  Corse 
(Tenn.  1916)  182  S.  W.  917. 

— —  United  States  revenue  officers.^ 
The  complainant,  as  collector  of  in- 
ternal revenue,  held  not  entitled,  by 
way  of  subrogation,  to  the  rights  of 
the  United  States  as  a  preferred  credi- 
tor. Wilkinson  v.  Babbitt  (C.  0.  1877) 
Fed.  Cas.  No.  17,668. 

A  United  States  revenue  officer,  pay- 
ing to  the  government  the  amount  of  a 
dishonored  check  received  by  him  from 
a  government  debtor,  is  entitled  to  be 
subrogated  to  the  rights  of  the  United 
States  against  such  debtor.  In  re  Mc- 
Bride  (D.  C.  1878)  Fed.  Cas.  No.  8,- 
662. 

§  6375.  (R.  S.  §  3469.)     Compromise. 

Upon  a  report  by  a  district  attorney,  or  any  special  attorney  or 
agent  having  charge  of  any  claim  in  favor  of  the  United  States,  show- 
ing in  detail  the  condition  of  such  claim,  and  the  terms  upon  which 
the  same  may  be  compromised,  and  recommending  that  it  be  com- 
promised upon  the  terms  so  offered,  and  upon  the  recommendation 
of  the  Solicitor  of  the  Treasury,  the  Secretary  of  the  Treasury  is  au- 
thorized to  compromise  such  claim  accordingly.  But  the  provisions 
of  this  section  shall  not  apply  to  any  claim  arising  under  the  postal 
laws. 

Act  March  8,  1863.  c  76.  {  10,  12  Stat  740. 

Notes  of  Deoisions 

1.    Claims  subject  to  compromise— In  gen-        8.    Judgments  In  general. 

eral.  4.   Judgments    under   contract   labor 

S.   — -   Claims  arising  under  postal  laws.  act. 
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—  Sureties  on  bail  bonds  In  orim- 
inai  oa8e8.«ThiB  section  has  no  ap- 
plication to  bail  bonds  in  criminal  cases, 
and  where  a  prisoner  released  on  bail 
forfeits  his  recognizance,  his  sureties 
may  not  recover  against  him  or  his  es- 
tate the  amount  they  are  compelled  to 
pay  by  reason  of  the  default  U.  S.  y. 
Byder  (1884)  4  Sup.  Ct  196,  200,  110 
U.  S.  729,  28  L.  Ed.  308. 

Actions  to  enforce  priority.— A  sure- 
ty in  a  civil  bond  who  is  subrogated 
to  the  rights  of  the  United  States  must 
bring  the  action  in  his  own  name,  and 
not  in  the  name  Of  the  United  States. 
U.  S.  V.  Ryder  (1884)  4  Sup.  Ct.  196, 
200,  110  U.  S.  729,  28  L.  Ed.  308. 

A  surety  cannot  maintain  assumpsit 
in  the  name  of  the  United  States 
against  the  assignees  of  the  principal. 
U.  S.  V.  Preston  (Ci  C.  18^4)  Fed.  Cas. 
No.  16,087.  See,  also,  Johns  v.  Brod- 
hag  (C.  C.  1804)  Fed.  Cas.  No.  7,362. 

Sureties'  rights  as  affected  by  other 
legislation.— Surety's  right  by  subroga- 
tion to  like  priority  is  not  affected  by 
Bankr.  Act  July  1,  1808,  c.  541,  S  64, 
80  Stat  563;  Title  Guaranty  &  Sure- 
ty Co.  V.  Guarantee  Title  &  Trust  Co. 
(1909)  174  Fed.  385,  98  C.  C.  A.  603. 

Act  March  2,  1799,  §  65.  does  not  re- 
peal the  provisions  of  the  law  of  the 
United  States  which  give  to  the  surety 
who  pays  bonds  for  duties  a  prefer- 
ence over  other  creditors.  Mott  v.  Ma- 
ris (C.  C.  1808)  Fed.  Cas.  No.  9,880; 
Harrison  v.  Sterry  (D.  C.  1807)  Fed. 
Cas.  No.  6,144. 

When  right  of  priority  attaches^— See 

note  under  $  3466.  See,  also,  U.  S. 
V.  Heaton  (1904)  128  Fed.  414,  417, 
63  C.  C.  A.  156. 

Right  of  priority  over  labor  claims 
against  a  bankrupt's  estate^— Guaran- 
tee Title  &  Trust  Co.  v.  Title  Guaran- 
ty &  Surety  Co.  (1912)  32  Sup.  Ct  467, 
224  U.  S.  152,  56  L.  Ed.. 706.  See  note 
under  f  3466. 

Cited     without    definite    application, 

U.  S.  V.  Fisher  (1805)  2  Cranch,  358, 
887,  2  L.  Ed.  804;  Conard  v.  Atlantic 
Ins.  Co.  (1828)  1  Pet  386,  438,  7  L. 
Ed.  189;  Wasserman  v.  U.  S.  (1908) 
161  Fed.  722,  724.  88  O.  0.  A.  582. 
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6.    Claims  for  Tlolatlon  of  "oleomar- 
garine" Btatutes.  < 

6.   Claima  against  bondsmen  on  crim- 
inal recognizance. 

7.   Pines,  penalties,  and  forfeitures  In 

general. 

8.    Fines   and   penalties   In    criminal 

actions. 

9.    Libel  or  seizure  of  merchandise. 

10.    Prosecution   by  indlTldual  to   re^ 

cover  statutory  penalties. 

11.    Claims  to   ownership  of  real   es- 
tate. 

12.  Grounds  for  compromise— In  general. 

13.    Uncertainty    of    obtaining    judg- 
ment. 

14.   Circumstances  of  hardship  to  par- 
ticular in4iTidual8. 

15.  Authority  of  Attorney  General  to  com- 

promise pending  litigation. 

16.  Power  of  district  attorney   limited  by 

treasury  regulations. 

17.  Authority  of  agents  or  offlcers  to  rec- 

ommend compromise. 

18.    Customs  offlcers. 

19.    Comptroller  of  treasury. 

20.   Auditors  of  treasury. 

21.  Discretion  of  agent. 

22.  Authority  to  take  lands  In  compromise 

of  claims. 

23.  EfTect  of   compromise  or  release  with 

respect  to  sureties  or  joint  debtors. 

24.  Conclusiveness  of  unauthorized  compro- 

mise judgment 

I.  Claims  subject  to  compromise— In 

general.— Where  an  action  is  brought 
by  the  United  States  against  delinquent 
corporations  which  have  failed  to  file 
a  return  under  Corporation  Tax  Act, 
§  38,  section  6300  et  seq.,  ante,  the  ver- 
dict must  specifically  state  the  amount 
of  the  penalty  not  less  than  $1,000,  aft- 
er which  the  corporations*  only  rem- 
edy (other  than  appeal)  is  to  apply 
for  a  compromise  under  section  5952 
and  this  section.  U.  S.  v.  Acorn  Roof- 
ing* Co.    (D.  C.  1912)  204  Fed.  157. 

The  power  to  compromise  claims  in 
favor  of  the  United  States  which  in- 
cludes judgments  on  recognizances  is 
vested  by  law  in  the  Secretary  of  the 
Treasury  with  respect  to  all  claims  save 
those  arising  *  under  the  postal  laws. 
(1897)  21  Op.  Atty.  Gen.  494. 

The  power  given  the  Secretary  by 
section  5952  to  compromise  cases  aris- 
ing under  the  internal  revenue  laws  ex- 
tends only  to  suits  commenced  by  the 
government  to  recover  taxes;  while  the 
ampler  power  of  compromise  given  him 
by  this  section  is  limited  to  claims  in 
favor  of  the  United  States,  and  does 
not  include  suits  against  the  United 
States.     (1901)  23  Op.  Atty.  Gen.  507. 

The  Secretary  of  the  Treasury  has  no 
power  to  compromise  a  suit  brought 
against  a  collector  of  internal  revenue 
for  the  recovery  of  taxes  claimed  to 
have  been  illegally  collected  from  plain- 
tiff.    Id. 

While  the  Secretary  of  the  Treasury 
has  no  authority  to  compromise  a  claim 
in  favor  of  the  United  States  which  has 
been  reduced  to  judgment,  affirmed  by 
the  highest  court,  and  which  is  clearly 
collectible,  this  section  confers  upon 
him   die   authority   to   compromiae  all 
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other  claims  in  favor  of  the  United 
States,  except  those  arising  under  the 
postal  laws.  (1902)  23  Op.  Atty.  Gen. 
631. 

The  claim  of  the  United  States  against 
the  North  American  Commercial  Com- 
pany, for  interest,  involving  disputed 
questions  of  law  and  fact,  is  clearly  one 
subject  to  compromise.    Id. 

2.  —  Claims   arising   under    postal 

laws.— Olaims  founded  on  judgment  en- 
tered upon  forfeited  recognizances 
taken  in  prosecution  of  offenses  against 
the  postal  laws  do  not  arise  under  the 
postal  laws,  within  the  meaning  of  the 
exception  in  that  section.  (1885)  18 
Op.  Atty.  Gen.  277. 

3.  — -  Judgmenta    In   'general^-The 

Secretary  of  the  Treasury  has  no  pow- 
er to  compromise  a  final  judgment  in 
favor  of  the  United  States,  which  is 
clearly  collectible.  That  section  only 
authorizes  a  compromise  of  a  claim 
which  is  in  some  way  doubtful.  (1900) 
23  Op.  Atty.  Gen.  18;  (1895)  21  Op. 
Atty.  Gen.  264  (reaffirming  opinion  of 
July  11,  1894  [1894]  21  Op.  Atty.  Gen. 
50) ;   (1902)  23  Op.  Atty,  Gen.  631. 

But  by  virtue  of  authority  conferred 
by  section  10  of  Act  March  3,  1863,  c 
76,  judgments  obtained  by  the  United 
States  in  civil  proceedings  instituted 
under  the  internal  revenue  laws  may  be 
compromised  by  the  Secretary  of  the 
Treasury,  upon  the  report  and  recom- 
mendation of  the  attorney  or  agent  of 
the  government  and  of  the  Solicitor  of 
the  Treasury.  (1871)  13  Op.  Atty.  Gen. 
479. 

Claims  in  favor  of  the  government, 
founded  on  judgments  entered  npon  for- 
feited recognizances  taken  in  the  pros- 
ecution of  offenses  against  the  postal 
laws,  may  be  compromised  by  the  Sec- 
retary of  the  Treasury  under  the  pro- 
visions and  upon  the  considerations  im- 
posed by  this  section.  (1885)  18  Op. 
Atty.  Gen.  277. 

Judgments  on  recognizances  may  be 
subject  to  compromise.  (1897)  21  Op. 
Atty.  Gen.  494. 

4.  —  Judgments  under  oontraet  la- 
bor act.— It  is  doubtful  if  the  power 
given  to  the  Secretary  of  the  Treasury 
by  section  3469,  Revised  Statutes,  to 
compromise  "any  daim"  extends  to  a 
judgment  recovered  by  the  United 
States  againert  a  corporation  in  a  suit 
for  a  penalty  for  violation  of  the  con- 
tract labor  law  of  February  26,  1885 
(23  Stat  332).  (1889)  19  Op.  Atty. 
Gen.  344. 

Neither  section  2  of  Act  March  3, 
1891  (26  Stat.  1084),  nor  any  other 
previous  law  referred  to  in  that  section, 
authorizes  the  Secretary  of  the  Treas- 
ury, or  any  one,  to  settie  or  compromise 
judgments  entered  under  section  3  of 
Contract-Labor  Act  Feb.  26,  1885  (23 
Stat.  333).  (1893)  20  Op.  Atty.  Gen. 
530,  adhering  to  (1889)  19  Op.  Atty. 
Gen.  345. 

The  Secretary  of  the  Treasury  has  no 
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authority,  under  this  section  to  comi- 
promise  a  suit  to  recover  a  penalty  in- 
curred under  the  alien  contract  labor 
law.     (1909)  27  Op.  Atty.  Gen.  241. 

5.'—  Claims  for  violation  of  "oleo- 
margarine" statutes.— The  officers  of 
the  Treasury  Department  are  authoriz- 
ed, in  accordance  with  the  provisions 
of  section  3229,  R.  S.,  section  5952, 
ante,  to  compromise  a  case  involving  a 
violation  of  the  "Oleomargarine"  stat- 
utes, upon  terms  which,  in  their  judg- 
ment, are  just  and  reasonable.  (1907) 
26  Op.  Atty.  Gen.  282. 

6.  — ^  Claims  against  bondsmen  on 
criminal  recognlzanced— The  Secretary 
of  the  Treasury  has  power  to  compro- 
mise a  claim  against«  the  surety  in  a  for- 
feited recognizance  for  the  appearance 
of  a  person  charged  with  crime.  (1868) 
12  Op.  Atty.  Gen.  543. 

Claims  in  favor  of  the  government, 
founded  on  judgments  entered  upon  for- 
feited recognizances  taken  in  the  pros- 
ecution of  offenses  against  the  postal 
laws,  may  be  compromised  by  the  Sec- 
retary of  the  Treasury.  (1885)  18  Op. 
Atty.  Gen,  277. 

7.  —  Fines,  penalties  and  forfei- 
tures In  general.— The  remedy  offered 
by  sections  17  and  18  of  the  act  of 
June  22,  1874  (18  Stat.  189),  post,  §§ 
10132,  10133,  to  one  who  is  exposed  to 
a  fine,  penalty,  or  forfeiture,  in  the  cas- 
es provided  for  in  that  act  is  not  exclu- 
sive, but  relief,  by  way  of  compromise, 
may  also  be  extended  under  this  sec- 
tion. (1894)  20  Op.  Atty.  Gen.  727; 
(1879)  16  Op.  Atty.  Gen.  259;  (1894) 
20  Op.  Atty.  Gen.  727. 

The  fines  imposed  after  a  verdict  of 
guilty  of  the  statutory  misdemeanor  of 
allowing  certain  foreign  pauper  immi- 
grants to  land  after  being  ordered  to 
detain  them  are  not  a  claim  in  favor 
of  the  United  States  within  the  meaning 
of  this  section,  and  cannot  be  compro- 
mised under  that  statute.  (1893)  20 
Op.  Atty.  Gen.  685. 

A  forfeiture  cannot  be  remitted,  un- 
der Act  July  24,  1897,  §  32,  after  it 
has  been  adjudged  and  decreed.  (1899) 
22  Op.  Atty.  Gen.  491. 

8.  —  Finos  and  penalties  In  erim- 
inal  actions.— The  fines  imposed  after 
a  verdict  of  guilty  of  the  statutory 
misdemeanor  of  allowing  certain  paup- 
er immigrants  to  land  after  being  or- 
dered to  detain  them,  are  not  a  claim 
in  favor  of  the  United  States  within 
the  meaning  of  section  3469,  R.  S.,  and 
cannot  be  compromised  under  that 
statute.     (1893)  20  Op.  Atty.  Gen.  685. 

That  section  does  not  confer  upon 
the  Secretary  of  the  Treasury  any  duty 
with  respect  to  the  administration  of 
the  criminal  laws  of  the  United  States, 
and  does  not  extend  to  the  compromise 
of  a  right  to  or  suit  for  a  penalty  im- 
posed as  a  punishment  for  the  viola- 
tion of  law.  (1909)  27  Op.  Atty.  Gen. 
241;  U.  S.  V.  George  (C.  0.  1869)  Fed. 
Gas.  No.  15,198. 


9.  —  Libel  or  seizure  of  merchan- 
dised—Where merchandise  was  seized 
and  libeled  under  section  32  of  Act 
July  24,  1897,  there  was  not  a  proper 
case  for  a  compromise.  (1899)  22  Op. 
Atty.  Gen.  491. 

10.  —  Prosecution  by  individual  to 
recover  statutory  penalties.— The  in- 
terest or  share  of  the  private  prose- 
cutor in  any  judgment  obtained  in  an 
action  under  section  6411  et  seq.,  post, 
is  his  private  property,  and  the  United 
States  cannot  compromise,  remit,  or 
release  it  by  pardon  or  otherwise.  U. 
S.  V.  Griswold  (D.  0.  1885)  24  Fed. 
361,  365,  affirmed  (O.  C.  1887)  30  Fed. 
762,  763. 

The  Secretary  of  the  Treasury  has 
power  to  compromise  a  judgment  ren- 
dered in  the  name  of  the  United  States 
for  damages  and  penalties  incurred  un- 
der sections  3490--3493,  R.  S.,  sections 
6411-6414,  post,  notwithstanding  the 
fact  that  the  prosecution  was  institut- 
ed and  prosecuted  to  final  judgment  by 
an  individual  who  thereby  acquired  an 
interest  in  the  judgment.  (1884)  18 
Op.  Atty.  Gen.  72.  See  U.  S.  v.  Mor- 
ris (1825)  10  Wheat.  246,  6  L.  Ed.  314. 

It,  .-^  Claims  to  ownerslilp  of  real 
estate.— This  section  was  intended  to 
provide  for  compromising  claims  in  fa- 
vor of  the  United  States  which  are  of 
a  personal  character.  It  does  not  ex- 
tend to  claims  to  real  property  to 
which  the  United  States  asserts  own- 
ership and  has  a  record  title.  (1879) 
16  Op.  Atty.  Gen.  385. 

Certain  land  in  Pennsylvania  was  set 
off  to  the  United  States  on  execution 
against  a  debtor,  over  which  the  gov- 
ernment subsequently  exercised  acts  of 
ownership  by  leasing  and  offering  the 
same  for  sale.  One  S.  claims  title  to 
the  land  through  certain  persons  who> 
as  is  alleged,  owned  it  previous  to  the 
levy  on  the  execution;  and,  he  being  in 
possession,  an  action  of  ejectment  has 
been  brought  by  the  government 
against  him,  which  is  still  pending.  He 
proposes  to  compromise  by  paying  to 
the  government  a  certain  sum,  and  the 
United  States  to  abandon  the  suit  and 
the  title  to  the  property.  Held,  that 
this  section  does  not  confer  authority 
to  entertain  the  compromise  proposed. 
Id. 

12.  Grounds  for  compromise— in  gen- 
eral .—In  passing  on  cases  submitted  to 
him  for  compromise,  under  section 
5952,  ante,  and  this  section,  the  Sec- 
retary of  the  Treasury,  while  he  is  not 
at  liberty  to  act  from  motives  merely 
of  compassion  or  charity,  may  consider 
not  only  the  pecuniary  interests  of  the 
government,  but  take  into  view  general 
considerations  of  justice  and  equity  and 
of  public  policy.  (1881)  17  Op.  Atty. 
Gen.  213. 

13.  —  Uncertainty  of  obtaining 
Judgment.— The  Solicitor  of  the  Treas- 
ury may  properly  recommend  the  ac- 
ceptance  of  a  compromise    offered  in 
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discharge  of  a  claim  of  the  United 
States  before  judgment,  where  the  de- 
fendant la  able  to  pay  the  amount  of 
the  claim,  but  where  the  district  at- 
torney advises  acceptance  upon  the 
ground  that,  from  want  of  evidence  to 
establish  the  facts  on  which  a  verdict 
must  depend,  he  doubts  his  ability  to 
obtain  a  judgment.  This  case  distin- 
guished from  that  considered  in  the 
opinion  of  January  8,  1879  (16  Op. 
Atty.  Gen.  617).  (1879)  16  Op.  Atty. 
Gen.  259. 

14.  — -  Ciroumstanoes  of  hardship 
to  particular  individuals^— The  Secre- 
tary of  the  Treasury  is  not  authorized 
to  remit  or  release  any  portion  of  a 
judgment  indebtedness  on  considera- 
tions of  hardship  to  particular  individu- 
als. The  authority  to  "compromise" 
relates  to  claims  of  doubtful  recovery 
or  enforcement.  (1879)  16  Op.  Atty. 
Gen.  617;  (1894)  21  Op.  Atty.  Gen. 
50,  distinguishing  (1871)  13  Op.  Atty. 
Gen.  479,  and  (1884)  18  Op.  Atty.  Gkn. 
72. 

15.  Authority  of  Attorney  General  to 
compromise     pending    litigation.  — The 

Attorney  General  may  absolutely  dis- 
miss or  discontinue  suits  in  which  the 
government  is  interested;  a  fortiori  he 
may  terminate  the  same  upon  terms,  at 
any  stage,  by  way  of  compromise  or 
settlement  (1899)  22  Op.  Atty.  Gen, 
491. 

The  doubt  as  to  the  authority  of 
the  Attorney  General,  expressed  in 
opinion  of  February  10,  1894  (20  Op. 
Atty.  Gen.  714),  not  concurred  in.     Id. 

Except  as  modified  by  section  5952, 
ante,  and  this  section,  the  power  to 
determine  whethenr  a  compromise 
should  be  made  of  pending  litigation 
would  seem  to  rest  with  the  Attorney 
General;  such  suits  being  necessarily 
under  his  control  and  subject  to  his 
direction.  (1901)  23  Op.  Atty.  Gen. 
507. 

16.  Powor  of  distrlot  attorney  limited 
by  treasury  regulations^— A  district  at- 
torney had  no  power  to  compromise  a 
claim  in  favor  of  the  United  States 
where  the  regulations  established  by 
the  solicitor  of  the  treasury  under  sec- 
tion 377,  ante,  authorized  such  a  com- 
promise only  under  special  circum- 
stances, which  did  not  exist.  U.  S.  v. 
Beebe  (1901)  21  Sup.  Ct  371,  374,  180 
U.  S.  343,  45  L.  Ed.  563. 

17.  Authority  of  agents  or  officers  to 
recommend  compromise.— The  "agent" 
referred  to  in  that  section  is  one  who 
has  special  charge  of  a  claim  for  the 
purposes  of  collection  or  enforcement, 
in  the  same  way  that  the  district  or 
special  attorney  has,  though  he  need 
not  possess  their  professional  char- 
acter.    (1896)  21  Op.  Atty.  Gen.  361. 

18.  —  Customs  officers.— A  cus- 
toms officer,  having  power  to  seize 
property  claimed  as  forfeited  for  vio- 
lation of  the  customs  laws,  who  in  the 


performance  of  his  duty  actually  makes 
a  seizure  in  order  to  enforce  the  claim 
of  the  government  to  the  property 
seized,  is  an  "agent  having  charge  of 
the  claim  within  the  meaning  of  this 
section.  In  such  case,  upon  a  report 
from  him  recommending  that  the  claim 
be  compromised,  the  Solicitor  of  the 
Treasury  would  be  authorized  under 
that  section  to  make  a  recommendation 
to  the  Secretary  of  the  Treasury  con- 
cerning the  same  matter.  (1880)  16 
Op.  Atty.  Gen.  570. 

19.  —  Comptroller    of    treasury^— 

The  comptroller  of  the  treasury  is  not 
an  "agent"  within  the  meaning  of  this 
section.     (1896)  21  Op.  Atty.  Gen.  361. 

20.  --^  Auditors    of    treasury.— The 

auditors  of  the  treasury  are  agents  of 
the  government  in  the  broad  sense  of 
the  term,  but  are  more  properly  called 
officers,  and  were  not  intended  to  be  in- 
cluded within  the  meaning  of  the  word 
"agent"  in  this  section.  (1896)  21  Op. 
Atty.  Gen.  367. 

21.  DIsoretion  of  agents— An  agent 
charged  with  enforcing  claims  due  the 
United  States  may  exercise  reasonable 
discretion  in  the  management  and  com- 
promise of  suits.  U.  S.  V.  Hudson  (C. 
0.  1843)   Fed.  Gas.  No.  15.413. 

22.  Authority  to  take  lands  in  com- 
promise of  claimSd— The  executive  may 
compromise  doubtful  claims  by  taking 
a  conveyance  of  lands,  in  satisfaction, 
and  may  afterwards  sell  and  convey 
them.  U.  S.  v.  Hudson  (0.  0.  1843) 
Fed.  Gas.  No.  15,413. 

Under  Act  May  29,  1830,  the  soUcitor 
of  the  treasury  has  authority  to  com- 
promise suits  and  take*  lands  in  trust 
for  the  United  States,  and  control  and 
dispose  of  the  same.  U.  S.  v.  Lane  (G. 
C.  1844)  Fed.  Gas.  No.  15,559. 

23.  Effect  of  compromise  or  release 
with  respect  to  sureties  or  Joint  debt- 
ors^—While  a  defendant  is  charged  in 
execution,  the  debt  is  considered  as 
satisfied,  and  a  discharge  of  one  co- 
debtor  is  a  discharge  of  all.  U.  S.  ▼• 
Parker  (C.  0.  1797)  Fed.  Gas.  No.  15,- 
992. 

Where  two  persons  are  bound  Joint- 
ly or  jointly  and  severally  in  an  obli- 
gation, the  release  of  one  will  dis- 
charge the  other.  U.  S.  v.  Thompson 
(D.  C.  1836)  Fed.  Gas.  No.  16,487. 

The  release  of  one  obligor  on  a  joint 
and  several  obligation  to  the  United 
States  after  a  judgment  obtained 
against  the  other  is  not  available  to 
the  latter.    Id. 

Where  a  joint  judgment  has  been 
rendered  against  two  defendants,  a  re- 
lease of  one  of  them  subsequent  to  the 
judgment  will  discharge  the  other.    Id. 

24.  Conclusiveness  of  nnauthorlzed 
compromise  Judgments-There  was  no 

ratification  of  an  unauthorized  judg- 
ment of  compromise  entered  in  favor 
of  the  United  States,  nor  any  laches  in 
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attacking  it,  where  there  was  a  delay  (1901)  21  Sup.  Gt  371,  876,  180  U.  S. 

of  a  little  more  than  five  years  after  348,  45  L.  Ed.  563. 

the  judgment  was  entered  before  steps  Cited    withoat    doflnlta    appiloatlon, 

were  taken  to  set  it  aside,  but  this  was  U.  S.  v.  Richardson    (C.   0.  1881)   9 

due  to  the  fact  that  no  one  having  an-  Fed.  804,  808;    Same  v.  Enabe  <C.  OL 

thority  to  act  had  any  knowledge  of  the  1906)  147  Fed.  802;    Bager  v.  U.  S. 

facts  until  that  time.     U.  a  T.  Beebe  (1900)  85  Gt  Gil  447. 

§  6376.  (R.  S.  §  3470.)     Purchase  on  execution. 

At  every  sale,  on  execution,  at  the  suit  of  the  United  States,  of 
lands  or  tenements  of  a  debtor,  the  United  States  may,  by  such  agent 
as  the  Solicitor  of  the  Treasury  shall  appoint,  become  the  purchaser 
thereof;  but  in  no  case  shall  the  agent  bid  in  behalf  of  the  United 
States  a  greater  amount  than  that  of  the  judgment  for  which  such 
estate  may  be  exposed  to  sale,  and  the  costs.  Whenever  such  pur- 
chase is  made,  the  marshal  of  the  district  in  which  the  sale  is  held 
shall  make  all  needful  conveyances,  assignments,  or  transfers  to  the 
United  States. 

Act  May  26,  1824,  c.  172,  i  2,  4  Stat.  51. 

The  Solicitor  of  the  Treasury  was  authorized  to  rent  or  sell  unproductive 
lands  or  other  property  of  the  United  States  acquired  under  judicial  process 
or  otherwise  in  the  collection  of  debts,  by  R.  S.  {  8749,  post,  S  6942;  to 
have  charge  of  lands  and  other  property  assigned,  etc.,  to  the  United  States, 
and  of  trusts  created  for  the  United  States  in  payment  of  debts,  and  of  the 
sale  and  disposal  of  lands  so  assigned,  etc.,  by  R.  S.  f  8760,  post,  %  6946; 
and  to  release  real  estate  acquired  by  the  United  States  in  payment  of  a  debt, 
where  such  debt  is  afterward  paid  in  money,  by  R.  S.  §  3751,  post,  S  6947. 

§  6377.  (R.  S.  §  3471.)     Discharge  of  poor  debtor  by  Secretary  of 
the  Treasury. 

Any  person  imprisoned  upon  execution  issuing  from  any  court  of 
the  United  Stafes,  for  a  debt  due  to  the  United  States,  which  he 
is  unable  to  pay,  may,  at  any  time  after  commitment,  make  applica- 
tion, in  writing,  to  the  Secretary  of  the  Treasury,  stating  the  circum- 
stances of  his  case,  and  his  inability  to  discharge  the  debt ;  and  there- 
upon the  Secretary  may  make,  or  require  to  be  made,  an  examination 
and  inquiry  into  the  circumstances  of  the  debtor,  by  the  oath  of  the 
debtor,  which  the  Secretary,  or  any  other  person  by  him  specially 
appointed,  is  authorized  to  administer,  or  otherwise,  as  the  Secretary 
shall  deem  necessary  and  expedient,  to  ascertain  the  truth ;  and  upon 
proof  made  to  his  satisfaction,  that  the  debtor  is  unable  to  pay  the 
debt  for  which  he  is  imprisoned,  and  that  he  has  not  concealed  or 
made  any  conveyance  of  his  estate,  in  trust,  for  himself,  or  with  an  in- 
tent to  defraud  the  United  States,  or  to  deprive  them  of  their  legal 
priority,  the  Secretary  is  authorized  to  receive  from  such  debtor  any 
deed,  assignment,  or  conveyance  of  his  real  or  personal  estate,  or  any 
collateral  security,  to  the  use  of  the  United  States.  Upon  a  compli- 
ance by  the  debtor  with  such  terms  and  conditions  as  the  Secretary 
may  judge  reasonable  and  proper,  the  Secretary  must  issue  his  order, 
under  his  hand,  to  the  keeper  of  the  prison,  directing  him  to  dis- 
charge the  debtor  from  his  imprisonment  under  such  execution.  The 
debtor  shall  not  be  liable  to  be  imprisoned  again  for  the  debt ;  but 
the  judgment  shall  remain  in  force,  and  may  be  satisfied  out  of  any 
estate  which  may  then,  or  at  any  time  afterward,  belong  to  the 
debtor.  The  benefit  of  this  section  shall  not  be  extended  to  any  per- 
son imprisoned  for  any  fine,  forfeiture,  or  penalty,  incurred  by  a 
breach  of  any  law  of  the  United  States,  or  for  moneys  had  and  re- 
ceived by  any  officer,  agent,  or  other  person,  for  their  use ;  nor  shall 
its  provisions  extend  to  any  claim  arising  under  the  postal  laws. 
Act  June  6,  1798,  c.  49,  f§  1,  3,  1  Stat.  561,  562. 
Other  provisions  for  discharge  of  poor  debtors  from  imprisonment  on  any 
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judgment  in  a  civil  case,  obtained  in  behalf  of  the  Post-Office  Department,  are 
contained  in  R.  S.  f  410,  ante,  §  602. 

Kotea  of  Deoisiona 


Necessity  of  assignment  of  debtor's 

estate.— This  act  requires  an  assign- 
ment of  the  debtor's  estate,  real  and 
personal,  as  a  preliminary  to  his  dis- 
charge.    (1820)  5  Op.  Atty.  Gen.  727. 

Effect  of  assignment  to  United 
States  as  against  prior  assignments^— 

After  an  assignment  under  a  state  in- 
solvent law,  a  subsequent  assignment 
of  the  same  property  by  the  debtor  to 
the  United  States  will  pass  no  title  to 
the  property.  Hunter  v.  tJ.  S.  (1831) 
5  Pet  173,  182,  8  L.  Ed.  86. 

Payment  of  costs.— Where  imprison- 
ed debtors  are  discharged  on  payment 
of  costs,  it  is  to  be  inferred  that  the 
condition  embraced  only  the  cost  of 
suit  in  the  cases  in  which  they  were 
imprisoned,  and  not  the  expenses  of 
the  examination  made  under  this  act 
The  expenses  of  the  examination  may 
be  paid  from  the  judiciary  fund. 
(1841)  3  Op.  Atty.  Gen.  614. 

Discharge  of  debtor  as  release  of 
debt  or  sureties  thereon^— The  dis- 
charge of  the  principal  in  a  bond  to 
the  United  States,  who  is  imprisoned 
under  a  ca.  sa.  issued  against  him,  and 
who  has  assigned  aJl  his  property  for 
the  use  of  the  United  States,  does  not 
impair  or  affect  the  rights  of  the  Unit- 


ed States  to  proceed  against  sureties 
for  the  amount  due  upon  the  judgment, 
and  unpaid.  U.  S.  v.  Stansbury  (1828) 
1  Pet  573,  575,  7  L.  Ed.  267. 

A  discharge  from  prison  by  opera- 
tion of  law  does  not  prevent  the  judg- 
ment creditor  from  prosecuting  his 
judgment  against  the  debtor's  estate. 
Hunter  v.  U.  S.  (1831)  5  Pet  173, 186, 
8  L.  Ed.  86. 

A  discharge  of  the  principal  held  not 
a  release  of  the  debt  against  the  sure- 
ty.   Id. 

The  discharge  of  a  debtor  from  im- 
prisonment does  not  discharge  his  co- 
obligors  and  sureties  in  the  bond  from 
their  liability.  U.  S.  v.  Sturges  (0.  C. 
1826)  Fed.  Gas.  No.  16,414. 

See,  also,  notes  under  f  6378,  post 

Discretion  of  secretary  to  refuse  re- 

llefd— The  Secretary  of  the  Treasury 
may,  in  his  discretion,  refuse  a  dis- 
charge on  account  of  circumstances 
taken  in  connection  with  the  applica- 
tion of  the  property  of  debtors  to 
their  private  creditors.  He  may  have 
evidence  that  renders  them  unfit  sub- 
jects for  relief.  But  the  application  of 
all  the  debtor's  effects  to  the  payment 
of  private  creditors  is  not  of  itself  a 
legal  bar  to  their  release.  (1833)  2 
Op.  Atty.  Gen.  552. 


§  6378.  (R.  S.  §  3472.)     Discharge  by  the  President. 

Whenever  any  person  is  imprisoned  upon  execution  for  a  debt 
due  to  the  United  States,  which  he  is  unable  to  pay,  and  his  case  is 
such  as  does  not  authorize  his  discharge  by  the  Secretary  of  the 
Treasury,  under  the  preceding  section,  he  may  make  application  to 
the  President,  who,  upon  proof  made  to  his  satisfaction  that  the 
debtor  is  unable  to  pay  the  debt,  and  upon  a  compHance  by  the  debtor 
with  such  terms  and  conditions  as  the  President  shall  deem  proper, 
may  order  the  discharge  of  such  debtor  from  his  imprisonment.  The 
debtor  shall  not  be  liable  to  be  imprisoned  again  for  the  same  debt ; 
but  the  judgment  shall  remain  in  force,  and  may  be  satisfied  out  of 
any  estate  which  may  then,  or  at  any  time  afterward,  belong  to  the 
debtor. 

Act  March  3,  1817,  c.  114,  3  Stat  309. 

Notes  of  Deoislons 


Operation    and    effect    in    general.— 

This  section  gives  to  the  president  full 
power  to  order  such  discharge  upon 
such  terms  and  conditions  as  he  may 
think  proper,  and  the  party  shall  not 
be  imprisoned  again  for  the  same  of- 
fense. U.  S.  V.  Rinijgold  (1834)  8 
Pet  150,  164,  8  li.  Ed.  899. 

This  remedy  for  the  relief  of  poor 
debtors  is  not  exclusive,  so  as  to  pre- 
vent relief  under  other  statutes.  U. 
S.  v.  Tetlow  (D.  O.  1872)  Fed.  Cas. 
No.  16,456. 

Where  debtor  discharged  by  president 
made  subsequent  agreement  with  mar- 
shal for  payment  of  poundage  fees  and 
defaulted  thereon,  he  could  not  be  de- 
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tained  on  a  new  ca.  sa.    TJ.  S.  t.  Smith 
(C.  C.  1826)  Fed.  Cas.  No.  16,327. 

Under  this  act  the  power  of  the 
President  to  discharge  public  debtors 
from  imprisonment  is  expressly  limited 
to  cases  in  which  the  person  is  im- 
prisoned upon  execution;  the  judgment 
which  shall  have  been  obtained  is  to 
remain  good  and  sufficient  in  law,  and 
may  be  satisfied  out  of  any  estate 
which  may  then,  or  at  any  time  after- 
wards, belong  to  the  debtor.  The  act 
is  not  applicable  to  the  case  of  a  debt- 
or against  whom  there  has  been  yet 
no  judgment,  and  who  is  imprisoned, 
not  upon  execution,  but  upon  mesne 
process.     (1818)  1  Op.  Atty.  Gen.  2SL 
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He  cannot  discharge  a  debtor  to  the  be  given  in  evidence  under  a  plea  of 

United  States   imprisoned   on  a  war-  payment.     U.    S.    v.    Beattie    (D.    C. 

rant  of  distress  issued  from  the  Treas-  1829)  Fed.  Cas.  No.  14,554. 

ury  Department  by  the  letter  of  Act  At  common  law  the  release  of  one 

March  3,  1817,  c.  114;   yet,  where  the  obligor  is  the  release  of  all  the  rest; 

debtor  will  confess  judgment,  and  will  and,  unless  this  effect  is  prevented  by 

submit  to  a  capias  thereon  at  once,  and  the  provisions   of  this  act   (which  is 

to  be  thereby  brought  within  the  de-  doubtful),   a   discharge   by   the   Presi- 

scription  of  the  act,  the  President  may  dent  of  an  insolvent  debtor  from  im- 

legally  discharge  him.     (1829)   2  Op.  prlsonment   would   also   discharge    his 

Atty.  Gen.  285.  sureties  from  their  liabiUty.     (1820)  1 

The  president  held  to  have  no  au-  Op.  Atty.  Gen.  367. 

thority   to  order  refund  to  debtor  of  See,  also.  Hunt  v.  U.  S.  (C.  C.  1812) 

moneys  paid  into  treasury  several  years  Fed.  Gas.  No.  6,990. 

after  such  payment    (1829)  2  Op.  Atty.  The  discharge  of  a  principal  debtor 

Gen.  189.  under  this  act  does  not  discharge  the 

Discharge  of  debtor  as  a  release  of  "y^^*?  ^' ^IJJ^  ^«'>^^'-    <^^^2)  5  Op. 

sureties.— In  an  action  against  one  of  ^^^'  ^^^  ^^ 

two   sureties   in   a  joint  and    several  Cited    without    definite    applleation, 

bond  given  to  the  United  States,  a  dis-  U.   S.  v.  Dillln   (1909)   168  Fed.  813, 

charge  of  the  other  surety  by  the  pres-  816,  94  0.  0.  A.  337. 
ident  under  Act  March  3,  1817,  cannot 

§  6379.  (R.  S.  §  3473,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Duties  and  other  debts  to  the  United  States,  in  what  currency 
to  be  paid. 

All  duties  on  imports  shall  be  paid  in  gold  and  silver  coin  only,  coin 
certificates  or  in  demand  Treasury  notes,  issued  under  the  authority 
of  the  acts  of  July  seventeen,  eighteen  hundred  and  sixty-one,  chapter 
five;  and  February  twelve,  eighteen  hundred  and  sixty-two,  chapter 
twenty ;  and  all  taxes  and  all  other  debts  and  demands  than  duties  on 
imports^  accruing  or  becoming  due  to  the  United  States,  shall  be  paid 
in  gold  and  silver  coin,  Treasury  notes,  United  States  notes,  or  notes 
of  national  banks. 

Act  Aug.  6,  1846,  c.  90,  i  18,  9  Stat  64.  Act  Dec.  23,  1857,  c.  1,  §  6,  11 
Stat  258.  Act  July  17,  1861,  c.  6,  f  1,  12  Stat  259.  Act  Aug.  5,  1861,  c 
46,  8  6,  12  Stat  313.  Act  Feb.  12,  1862,  c.  20,  12  Stat  338.  Act  Feb.  25, 
1802,  a  33,  |i§  1,  5,  12  Stat  345,  346.  Act  July  11,  1862,  c.  142,  §  1,  12  Stat 
532.  Act  March  3,  1863,  c.  73,  8$  3,  6,  12  Stat  710,  711.  Act  June  3,  1864, 
c.  106,  S  23,  13  Stat  106.  Act  June  30,  1864,  c.  172,  f  2,  13  Stat  218.  Act 
Feb.  27,  1877,  c  69,  §  1,  19  Stat  249. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  words 
"coin  certilicates" ;  and  it  contained  a  further  provision,  at  the  end  of  the  sec- 
tion, as  follows:  "And  upon  every  such  payment  credit  shall  be  given  for  the 
amount  of  principal  and  interest  due  on  any  Treasury  note  not  received  in 
payment  on  the  day  when  the  same  are  received." 

It  was  amended,  by  striking  out  said  provision,  and  by  inserting  the  words 
"coin  certificates,"  to  read  as  set  forth  here,  by  Act  Feb.  27,  1877,  c.  69,  §  1, 
last  cited  above. 

Certificates  issued  on  deposit  of  silver  dollars,  authorized  by  the  Bland-Al- 
lison Coinage  of  Silver  Act  of  Feb.  28,  1878,  c.  20,  were  made  receivable  for 
customs,  taxes,  and  all  public  dues,  by  section  3  of  that  act,  post,  S  6454. 

Treasury  notes  issued  in  payment  for  purchases  of  silver  under  the  Sherman 
Purchase  of  Silver  Act  of  July  14,  1890,  c.  708,  were  made  receivable  for  cus- 
toms, taxes,  and  all  public  dues,  by  section  2  of  that  act,  post,  §  6475. 

Gold  certificates  issued  on  deposit  of  gold  coin,  authorized  by  the  Currency 
Act  of  March  14,  1900,  c.  41,  were  made  receivable  for  customs,  taxes,  and  all 
public  dues,  by  section  6  of  that  act,  post,  §  6567. 

Collectors  of  customa  and  of  internal  revenue  were  authorized  to  receive  for 
duties  on  imports  and  internal  taxed  certified  checks  drawn  on  national  and 
state  banks  and  trust  companies,  by  Act  March  2,  1911,  c  191,  f  1,  ante,  f 
5711. 

Notes  of  Deeislons 

Payment  of  state  taxesw— This   sec-  the  disordered  condition  of  the  coun- 

tion  has  no  reference  to  taxes  Imposed  try,    and    the   danger   of    transporting 

by  state   authority.     Lane   County   v.  gold,   a  collector  of  internal   revenue 

Oregon   (1868)   7  Wall.  71,  74,  19  L.  accepted  drafts  in  payment  of  duties, 

Ed.  101.  his  violation  of  the  law  will  not  pre- 

Valldity  of  drafts  accepted  In  viola-  elude  him  from  maintaining  an  action 

tlon  of  this  aotrf— Where,  by  reason  of  on  such  draft,  notwithstanding  the  fact 
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that  he  had  rendered  to  the  govern-         Citod    without    deilnito    appilcatioi, 

ment  a  statement  of  the  payment  of  Cooke  ▼.  U.  S.   (1875)  91  U.  S.  389, 

the     taxes.      Miltenberger    ▼.     Cooke  400,  401,  404,  23  L.  Ed.  237;    Detrick 

(1873)   18  WalL  421,  427,  21  L.  Ed.  ▼.  Balfoor   (C.  C.  1881)   8  Fed.  468, 

864.  471. 

§  6380.  (R.  S.  §  3474.)     What  coin  receivable. 

No  gold  or  silver  other  than  coin  of  standard  fineness  of  the  United 
States,  shall  be  receivable  in  payment  of  dues  to  the  United  States, 
except  as  provided  in  section  twenty-three  hundred  and  sixty-six. 
Title  "Public  Lands,"  and  in  section  thirty-five  hundred  and  sixty- 
seven,  Title  "Coinage,  Weights,  and  Measures." 

Act  Aug.  31,  1852,  c  108,  |  2,  ID  Stat  97,  98.  Act  Feb.  21,  1857,  c  56^ 
U  2,  3,  11  Stat.  163. 

R.  S.  S  2366,  ante,  |  4776,  mentioned  in  this  section,  provided  that  foreign 
coins  might  be  received  in  payments  on  account  of  public  lands,  at  the  value 
fixed  in  accordance  with  R.  S.  8  3564;  but  said  section  3564  was  superseded 
by  Act  Aug.  27,  1894,  c.  349,  |  25,  post,  |  6536. 

R.  S.  I  3567,  post,  I  6539,  also  mentioned  in  this  section,  provided  that  cer- 
tain Spanish  and  Mexican  coins  should  be  receivable  at  the  Treasury  and  its 
offices,  and  at  the  post-offices  and  land-offices,  at  valuations  prescribed. 

§  6381.  (R.  S.  §  3475.)     National  bank  notes  receivable  for  debts 
of  United  States,  except. 

The  notes  of  national  banks  shall  be  received  at  par  for  all  debts 
and  demands  owing  by  the  United  States  to  any  person  within  the 
United  States,  except  interest  on  the  public  debt,  or  in  redemption 
of  the  national  currency. 

Act  June  3,  1864,  c.  106,  §  23,  18  Stet  106. 

National  bank  notes  were  to  be  received  at  par  In  all  parts  of  the  United 
States  in  payment  of  taxes,  excises,  public  lands,  and  all  other  dues  to  the 
United  States,  except  duties  on  imports;  and  also  for  all  salaries  and  other 
debts  and  demands  owing  by  the  United  States  to  individuals,  corporations,  and 
associations  within  the  United  States,  except  interest  on  the  public  debt,  and 
in  redemption  of  the  national  currency,  by  R.  S.  |  5182,  post,  |  9721. 

§  6382.  (R.  S.  §  3476.)     Treasury  notes  payable  for  debts  of  Unit- 
ed States. 

Treasury  notes  bearing  interest  may  be  paid  to  any  creditor  of  the 
United  States  at  their  face  value,  excluding  interest,  or  to  any  cred- 
itor willing  to  receive  them  at  par,  including  interest. 

Act  March  3,  1863,  c  73,  S  2,  12  Stat  710.  Act  June  30,  1864,  c  172,  { 
2,  13  Stat.  218. 

Payments  for  sites  for  public  buildings  under  the  Treasury  Department  were 
to  be  by  drafts  or  checks  payable  to  the  grantors  of  such  sites,  by  Act  March 
2,  1889,  c  411,  S  1,  post,  I  6904. 

§  6383.  (R.  S.  §  3477.)     Assignments  of  claims  void,  unless,  etc. 

All  transfers  and  assignments  made  of  any  claim  upon  the  United 
States,  or  of  any  part  or  share  thereof,  or  interest  therein,  whether 
absolute  or  conditional,  and  whatever  may  be  the  consideration  there- 
for, and  all  powers  of  attorney,  orders,  or  other  authorities  for  re- 
ceiving payment  of  any  such  claim,  or  of  any  part  or  share  thereof, 
shall  be  absolutely  null  and  void,  unless  they  are  freely  made  and  ex- 
ecuted in  the  presence  of  at  least  two  attesting  witnesses,  after  the  al- 
lowance of  such  a  claim,  the  ascertainment  of  the  amount  due,  and 
the  issuing  of  a  warrant  for  the  payment  thereof.  Such  transfers, 
assignments,  an4  powers  of  attorney,  must  recite  the  warrant  for  pay- 
ment, and  must  be  acknowledged  by  the  person  making  them,  before 
an  officer  having  authority  to  take  acknowledgments  of  deeds,  and 
shall  be  certified  by  the  officer ;  and  it  must  appear  by  the  certificate 
that  the  officer,  at  the  time  of  the  acknowledgment,  read  and  fully  ex- 
plained the  transfer,  assignment,  or  warrant  of  attorney  to  the  person 
acknowledging  the  same. 

Act  July  29,  1846,  c  66,  9  SUt.  41.  Act  Feb.  26,  1853,  c  81,  {  1,  10  Stat 
170. 
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The  proTisioDB  of  this  section  were  not  to  apply  to  payments  for  rent  of 
post-office  quarters  to  agents  of  the  lessors,  by  a  provision  of  Act  May  27, 
1908,  c.  206,  post,  i  6384. 

Notes  of  Deoisions 


1.  Nature  and  purpose  of  act 

2.  Enactment,  amendment,  and  repeal. 
8.    Construction  and  validity  of  act 

4.    Operation  and  effect— In  general. 
6.    Retroactive  operation. 

6.  Effect  as  to  liens  for  labor  or  material. 

7.  Acts  of  officers  as  affecting  operation  of 

act 

8.  Necessity  of  strict  compliance. 

9.  Assignments    or    transfers    within    this 

section— Agreements  to  make  assign- 
ments or  deliver  warrants  to  assignee. 

10.   Transfer  of   stock  in   corporation 

holding  claim  against  United  States. 

11.  Assignments  or  powers  of  attor- 
ney in  consideration  of  services  In 
collecting  claims. 

12.    Assignments  made  to  secure  loans 

or  advances. 

13.   Transfer  by  mortgage. 

14.  Formation  of  partnership  or  cor- 
poration to  perform  contract 

16.    Assignments  from  one  partner  to 

another. 

16.    Subcontracts  let  by  contractor. 

17.    Assignment  by  way  of  compromise 

or  settlement. 

IB.  Assignment  or  transfer  by  opera- 
tion of  law. 

19.  Assignments  for  benefit  of  cred- 
itors and  title  of  trustees  or  receiv- 
ers in  bankruptcy  or  insolvency. 

20.  Assignment  of  claims  after  issu- 
ance of  draft  in  payment  thereof. 

U.  Payment  to  a  trustee  by  agreement  be- 
tween parties. 

22.  Custom  and  usage  as  affecting  assign- 

ments. 

23.  Jurisdiction  of  courts  to  determine  va- 

lidity of  assignments  or  transfers. 

24.  Effect  of  payments  or  delivery  of  war- 

rants to  assignees  or  attorneys  in  fact 
made  in  disregard  of  act 
26.    Claims   within   purview   of  statute— In 
general. 

26.    Claims  pending  before  courts   or 

commissions. 

27.    Judgments  or  decrees  of  court 

28.    Claims  not  payable  by  warrant 

29.  Claims  against  officers  and  em- 
ployes of  the  government 

20.  Claims  for  customs  duties  illegal- 
ly exacted. 

31.    Claims  for  sugar  bounties. 

82.    Moneys  due  on  contracts. 

88.    Drawbacks  on  re-exported  goods. 

34.    Claims  against  Chinese  indemnity 

fund. 

86.    Claims  of  Indian  nation. 

86.    Claims  for  rent. 

87.    Entryman's   claim   for   repayment 

on  cancellation  of  entry. 

88.  Money  taken  from  prisoner  accus- 
ed of  crime. 

89.    Witness  and  Jury  fees. 

40.    Pay  accounts  of  army  officers.. 

41.    Vouchers. 

42.    Claims  for  goods  sold  Indians. 

48.    Indian  annuities. 

44.  Right  of  assignor  to  repudiate  assign- 
ment 

46.  Rights  of  assignee  under  invalid  as- 
signment against  persons  receiving 
fund. 

46.  Right  of  assignee  to  sue  in  court  of 

claims. 

47.  Equitable  rights  of  assignee. 

48.  Bffeot  as  between  parties  to  assignment 


49.    Right  to  set-off  as  affected  by  assign- 
ment 

60.  Effect  of  assignment  as  to  rights  of  a 

surety.  • 

61.  Validity  of  assignments  as  against  trus- 

tee in  bankruptcy. 

62.  Right  of  principal  to  sue  on  contract 

made  In  agent's  name. 
68.    Judgment  or  decision  against  assignee 

as  bar  to  assignor's  claims. 
64.    Liability  of  officer  in  advising  assignors 

as  to  the  law. 

1.  Nature  and  purpose  of  act— The 

sole  object  of  the  statute  is  to  protect 
the  government,  not  the  claimant,  and 
the  statute  would  utterly  fail  in  its 
sole  object  if  powers  of  attorney  and 
assignments  were  irrevocable  and  en- 
forceable by  the  courts.  Milliken  y. 
Barrow  (G.  G.  1895)  66  Fed.  888,  892, 
affirmed  (1896)  74  Fed.  612,  20  G.  G. 

A.  559. 

The  purpose  of  the  statute  was  not 
to  protect  individuals,  nor  to  regulate 
the  business  transactions  of  private 
persons,  but  to  prevent  frauds  upon 
the  Treasury,  And  it  is  in  the  nature 
of  a  statute  of  frauds.    Buffalo  Bayou, 

B.  &  G.  B.  Go.  ▼.  U.  S.  (1880)  16  Gt 
Gl.  238. 

2.  Enactment,  amendment,  and  re- 
peal.—Act  Feb.  26,  1853,  c.  81,  |  1, 
was  re-enacted  in  this  section  in  al- 
most the  same  words.  Ball  v.  Halsell 
(1896)  16  Sup.  Gt.  554,  555,  161  U.  S. 
72,  40  L.  Ed.  622.  And  thus  Gongress 
gave  a  legislative  construction  of  the 
act  of  February  26,  1853,  showing  that 
such  section  was  not  considered  to 
have  been  repealed  by  the  act  of  Feb- 
ruary 24,  1866  (10  Stat.  612),  estab- 
lishing the  Gourt  of  Glaims.  U.  S.  v. 
Gillis  (1877)  95  U.  S.  407-416,  24  L. 
Ed.  503. 

The  restrictions  of  this  act  are  not 
repealed  by  the  provisions  of  Act 
March  3,  1863  (12  Stat.  765),  reor- 
ganizing the  Gourt  of  Glaims.  Martin 
▼.  U.  S.  (1867)  3  Gt.  Gl.  64. 

3.  Construotion  and  validity  of  act. 

—As  this  section  was  passed  prior  to 
the  execution  of  the  power  of  attorney 
and  assignment  produced,  this  con- 
struction impairs  no  previous  contract 
obligations*  nor  infringes  any  vested 
right.     (1849)  5  Op.  Atty.  Gen.  85. 

The  provision  in  that  section  making 
void  "all  powers  of  attorney,  orders, 
or  other  authorities  for  receiving  pay- 
ment** of  any  claim  upon  the  United 
States,  or  any  part  or  share  thereof, 
is  not  limited  to  powers  of  attorney, 
etc.,  relating  to  claims  which  are  to  be 
paid  by  Treasury  warrant,  but  extends 
to  those  which  relate  to  claims  other- 
wise payable.  (1879)  16  Op.  Atty. 
Gen.  261. 

The  word  "assigns"  in  the  said  acta 
of  1894   (28  Stat  842)   and  1896  (29 
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,   ,  jtarfed  to  point  ont  the 

^-aef  wfco  ^ook  oyer  by  for- 

-^  iH  Tights  to  or  inter- 

*  ^tncc  or  sodk  measure  of 

jiterest  as  carve    out    a 

'\^  m  the  ondertakmg  it- 

J  its  risks  and  incidents. 

S  T^cogoMd  must  take  in 

*  ^ri  cW  method  and  for- 

...nded    by    this    section. 

tp,  Atty.  Gen.  156. 

^Lftg  mi  tffMt^l"  general. 

*r»»r  'y^  a  portion  of  a  claim 

:  1  bin  of  exchange  is  in 

*  ed  tfrasion  of  this    section 

Peirw  T.  U.  S.    (1865)    1 

'  -r)    judgment    affirmed    The 

".polices  (1868)  7  WaU.  666, 

I^  ^i  effect  of  the  law  as  in- 
,  >  liiit  assignments  of  claims 
'.^  ioremment,  whatever  be 
-^  ^.^j^ooD,  are  mere  naked 
^"^  ir'.»«ey,  revocable  at  pleas- 
*  ^ase  obligatory  upon  the 
":£.   Lope%  v.  U.  S.  (1889)  24 

„jc  of  attorney  to  draw  mon- 

.  *   at*  Treasury  upon  a  claim  not 

""^^  or  assigned  is  within  this 

*"    md  must  be   executed  subse- 

".  :ie  date  of  the  warrant  for 

"^.apwt  of  the  claim.      (1858)   9 

. -^.  Gen.  188. 

.    i^^risions  in  Act  March  3,  1875« 

,^  iod  Act  June  19,  1878,  c.  313, 

yf^uB  payments  be  made  to  the 

'  ^^w»f.  his   assigns,   or   legal   rep- 

^ggrts,  held   not   to   remove    the 

^^-«Lt  trom    the    operation    of    this 

"  .  A    (1878)  16  Op.  Atty.  Gen.  153. 

a-jM  a  balance  is  due  a  contractor, 

^  iiert  are  conflicting  claimants,  the 

'*^{.  course  is  to  keep  the  custody 

^^    balance    until    the    respective 

•«ci  of  claimants  to  it  have  been  de- 

'^^iaed    by   a   decree    of   the   court 

"^)  20  Op.  Atty.  Gen.  578. 

r«M  head  of  a  Department  is  pro- 

^jlit^  by  this  section  from  co-operat- 

^  with  a  contractor  having  a  balance 

1^  him  in  the  Treasury  in  assigning 

^^  balance  to  an  outsider  before  the 

j^ng  of  a  warrant  or  warrants  for 

^nnent  of  the  amount  proposed  to  be 

^:^ned.     Id. 

Tnder  this  section  assignments  of 
^•iiums  against  United  States  govern- 
^nt,  unless  made  in  accordance  with 
jtatute,  held  void.  Porter  v.  Title 
Guaranty  &  Surety  Go.  (1912)  121  P. 
J48,  21  Idaho,  312. 

A  trnusfer  of  a  claim  on  the  govern- 
ment IB  invnlid,  unless  the  claim  has 
^n  adjudii'ati^d  and  a  warrant  issued 
it!  payment    Wood's  Ex'rs  v.  Dia- 
ip  (Pa.  1S8L)  38  Leg.  Int  260. 
^e     the     fimd    awarded     to     the 
Cates  against  a  foreign  state 
ay  ment  of  certain  claims  is 
lie  ireftsury  for  distribution, 
aim^  thereto  are  to  be  estab- 
Legfil  proceedings,  though  the 
ates  assumes  no  liability  be- 
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yond  their  pa3nnent  of  the  fund,  such 
clainas  are  against  the  United  States, 
within  the  meaning  of  this  section. 
Manning  v.  Leighton  (1891)  65  Vt  84, 
26  AtL  258,  24  L.  R  A.  684. 

5.  Retroactive  operatlon.r-Warrant8 
of  attorney  executed  before  the  date 
of  act  are  exempt  from  its  provisions. 
(1858)  9  Op.  Atty.  Gen.  188. 

6.  EfFeot  as  to  liens  for  labor  or  ma- 
terial.—A  creditor,  who  sold  boilers  to 
the  bankrupt  with  the  understanding 
that  they  were  to  be  used  in  a  vessel 
being  built  under  contract  for  the  Unit- 
ed States,  held  to  have  no  lien  upon  the 
boilers,  nor  upon  the  contract  or  its 
proceeds,  in  view  of  this  section,  making 
void  the  assignment  of  any  interest  in 
government  contracts.  In  re  Waters- 
Colver  Co.  (D.  C.  1913)  206  Fed.  845. 

7.  Acts  of  officers  as  afFecting  opera- 
tion of  act.— Certain  contractors  agreed 
to  build  for  the  lighthouse  board  a 
steamer  for  $66,900,  payable  in  in- 
stalments at  specified  stages  in  the 
work;  the  contract  and  all  moneys  due 
thereimder  to  be  forfeited  for  breacJL 
Materialmen,  who  had  been  promised 
payment  of  their  claims  out  of  certain 
installments,  obtained  from  the  con- 
tractors a  power  of  attorney  authoris- 
ing them  to  collect  $6,000  out  of  the 
last  installment,  and  placed  it  on  file 
with  the  naval  secretary  of  the  light- 
house board,  who  promised  that  if  they 
would  continue  the  delivery  of  materials 
the  government  would  pay  their  claim 
to  the  amount  of  $6,000.  At  this  time 
the  government  had  the  right  to  annul 
the  contract  for  breach.  In  a  corre- 
spondence with  the  naval  secretary,  who 
was  in  doubt  whether  the  money  could 
be  thus  paid  under  this  section,  and 
section  3737,  ante,  the  secretary  of  the 
treasury  stated  tbat  the  claim  could 
be  paid  only  on  condition  that  the  ac- 
count for  the  money  when  due  under 
the  contract  should  be  stated  in  the 
name  of  the  contractors,  and  receipted 
for  by  them  before  payment  to  the 
materialmen.  Several  months  later  the 
contract  was  forfeited  for  breach.  The 
last  installment  never  became  due  to  the 
contractors,  and  the  vessel  was  com- 
pleted by  tbe  board  at  a  cost  not  in- 
cluding this  claim,  of  $726.10  less  than 
the  contract  price.  Held,  that  the  ma- 
terialman could  recover  from  the  gov- 
ernment only  the  sum  of  $726.10. 
Coates  V.  U.  S.  (1893)  53  Fed.  989,  990, 
4  C.  C.  A.  138. 

^nder  this  section  and  R.  S.  |  3737, 
post  §  6890,  a  person  having  a  con- 
tract with  the  United  States  cannot 
transfer  or  assign  any  part  of  the  mon- 
ey coming  to  him  thereunder  so  as  to 
affect  any  one  but  himself,  and  the  ac- 
ceptance by  a  disbursing  agent  of  the 
United  States  of  an  order  upon  such 
fund  has  no  validity  against  third  per- 
sons. Greenville  Sav.  Bank  v.  Law- 
rence (1896)  76  Fed.  545,  22  0.  a  A. 
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646,  affirminir  decree  Lawrence  ▼.  U.  S. 
(C.  O.  1896)  71  Fed.  228. 

No  officer  of  the  goyernment  can  do 
any  act  which  will  take  assignmenta 
and  powers  of  attorney  out  of  the  stat- 
ute. Hitchcock  V.  U.  S.  (1892)  27  Ct 
CL  185. 

8.  Necessity   of  strict   compliance.P— 

Assignment  of  daim  against  the  United 
States  held  void  as  between  assignor 
and  assignee  as  well  as  between  all  other 
parties,  for  failure  to  comply  absolutely 
with  this  section.  Manhattan  Commer- 
cial Co.  ▼.  Paul  (1916)  111  N.  B.  76, 
216  N.  T.  481. 

9.  Assignments  or  transfers  wltliin 
this  section— Agreements  to  make  as« 
slgnnents  or  ileiiver  warrants  to  as- 
slgnee.p— An  agreement  between  con- 
tractors with  the  United  States  govern- 
ment and  a  creditor  that  the  contrac- 
tors will  not  receive  payments  except 
in  the  presence  of  such  creditor,  and 
will  immediately  transfer  the  same  to 
him,  does  not  contravene  this  section, 
which  is  merely  for  the  convenience  and 
protection  of  the  government.  Leonard 
V.  Whaley  (1895)  91  Hun,  304,  36  N.  Y. 
S.  147. 

This  section  does  not  invalidate  a 
bond  given  by  a  government  contractor 
to  deliver  to  the  assignee  of  its  claims 
against  the  government  the  warrants 
issued  thereon.  Levison  v.  Illinois 
Surety  Co.  (1915)  163  N.  T.  S.  70.  167 
App.  Div.  747. 

10.  — —  Transfer  of  stock  In  corpora- 
tion holding  daim  against  United 
States.— A  transfer  of  stock  by  a  stock- 
holder of  a  corporation  which  holds  a 
claim  against  the  government  cannot  be 
regarded  as  the  assignment  of  a  portion 
of  the  daim  within  the  meaning  of  the 
statutes.  Kellogg  Bridge  Co.  v.  U.  S. 
(1879)  15  CL  CL  111. 

1 1.  — -  Assignments  or  powers  of  at- 
torney In  consideration  of  services  in 
ooiieoting  claims.— Under  this  section  a 
personal  agreement  by  the  claimant 
with  another  person  to  pay  to  such  per- 
son a  percentage  of  whatever  sum  Con- 
gress through  the  efforts  of  such  per- 
son may  appropriate  in  payment  does 
not  constitute  a  lien  on  the  fund  to  be 
appropriated.  Burke  v.  Child  (1874) 
21  Wall.  441,  447,  22  L.  Ed.  623. 

A.  employed  B.  to  collect  a  claim 
against  the  United  States.  Before  its 
allowance,  or  the  issue  of  a  warrant  for 
its  payment,  he  drew,  in  favor  of  C,  an 
order  on  B.,  payable  out  of  any  moneys 
coming  into  his  hands  on  account  of  said 
claim.  B.  accepted  it,  and  D.  became 
the  holder  of  it  in  good  faith  and  for 
value.  A.  refused  to  recognize  its  va- 
lidity after  the  warrant  in  his  favor 
had  been  issued,  or  to  indorse  the  lat- 
ter. Held:  (1)  That  the  order  became 
upon  its  acceptance,  and  in  the  ab- 
sence of  any  statutory  prohibition,  an 
equitable  assignment  pro  tanto  of  the 
daim;  (2)  that,  under  this  section,  the 
accepted  order  was  void,  and  that  D, 


took  no  interest  in  the  daim,  and  ac- 
quired no  lien  upon  the  fund  arising 
therefrom.  Spofford  v.  Kii*k  (1878)  97 
U.  S.  484,  488,  24  L.  Ed.  1032. 

So  far  as  the  contract  for  the  prose- 
cution of  a  daim  against  the  United 
States  makes  the  payment  of  the  com- 
pensation for  services  rendered  there- 
under a  lien  upon  the  claim  and  upon 
any  draft,  money,  or  evidence  of  indebt- 
edness which  may  be  issued  thereon,  it 
is  repugnant  to  this  section.  Nutt  v. 
Knut  (1906)  26  Sup.  Ct.  216,  219,  200 
U.  S.  13,  50  L.  Ed.  3^8,  affirming  de- 
cree (1904)  36  South.  689,  84  Miss. 
465. 

A  power  of  attorney  for  the  collection 
of  a  claim  against  the  government,  not 
executed  in  the  presence  of  ''two  at- 
testing witnesses  after  the  allowance 
of  such  claim,  the  ascertainment  of  the 
amount  due,  and  the  issuing  of  a  war- 
rant for  the  payment  thereof,"  is  void 
under  this  section.  Stow  ▼.  U.  S. 
(1869)  5  Ct  CL  362. 

Where  a  daimant  executed  a  power 
of  attorney  to  another,  authorizing  him 
to  prosecute  a  daim  before  Congress 
and  to  appoint  a  third  person  to  assist 
him,  and  therein  assigned  to  each  of 
them  one-fourth  of  what  might  be  re- 
covered, authorizing  them  to  receive  the 
same;  and  the  claim  being  subsequent- 
ly allowed  by  Congress  (by  Act  March 
8,  1849,  c.  164),  and  demand  of  pay- 
ment of  one-half  thereof,  pursuant  to 
said  assignment,  being  made  at  the 
Treasury  by  the  two  attorneys,  it  was 
objected  to  by  the  administrators  of  the 
daimant,  and  refused  on  account  of 
noncompliance  with  this  act.  Held,  that 
the  latter  act  dearly  prohibits  payment 
to  the  attorneys,  except  they  produce  a 
warrant  of  attorney  executed  subse- 
quent to  the  passage  of  the  act  allow- 
ing tbe  daim,  redting  the  amount, 
properly  executed,  attested,  and  ac- 
knowledged. (1849)  5  Op.  Atty.  Gen. 
85. 

A  contract  between  an  attorney  and  a 
client  for  the  collection  of  a  daim 
against  the  United  States,  in  which  it 
is  stipulated  that  the  attorney  shall 
present,  prosecute,  and  recover  the 
daim  as  the  agent  and  attorney  of  the 
client,  is  "a  power  of  attorney,  order, 
or  other  authority  for  receiving  pay- 
ment" of  the  money  so  recovered  with- 
in the  meaning  of  this  section,  and,  un- 
less executed  in  accordance  with  the 
provisions  thereof,  is  absolutely  null 
and  void.  (1904)  25  Op.  Atty.  Gen. 
279. 

A.,  as  administratrix  of  the  estate  of 
B.,  entered  into  a  contract  with  C,  an 
attorney,  by  which  C.  was  to  prosecute, 
at  his  own  expense,  a  claim  for  cotton 
of  B.  seized  by  the  government  in  1863; 
if  C.  recovered  nothing  he  was  to  re- 
ceive nothing  for  his  fees  and  disburse- 
ments, but  if  he  should  be  successful, 
in  whole  or  in  part,  he  was  to  pay  A. 
only  $50  per  bale  for  every  bale  he 
should  recover  judgment  for,  and  th^ 
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balance  was  to  go  to  him.  Full  power 
was  given  him  to  execute  all  necessary 
vouchers,  receipts,  etc.  Held,  that  the 
agreement  was  a  mere  personal  con* 
tract  for  a  contingent  fee,  and  was  not 
an  assignment  or  transfer  of  the  clainit 
or  any  part  or  share  of  it,  or  interest  in 
it  to  C,  absolute  or  conditional;  and 
therefore  was  not  within  the  prohibi- 
tion of  this  section.  Wassell  t.  Arm- 
strong (1880)  35  Ark.  247. 

An  attorney's  agreement  to  prosecute 
a  claim  against  the  United  States  for  a 
fee  contingent  on  the  amount  allowed 
is  not  a  pro  taiito  assignment  of  the 
claim  to  the  attorney,  within  this  sec- 
tion. Child  V.  Trist  (D.  O.  1873)  1 
MacArthur,  1. 

An  assignment  by  a  client  of  a  portion 
of  a  claim  which  he  is  prosecuting 
against  the  government,  as  a  fee  for  his 
services,  comes  within  the  meaning  of 
this  section,  which  prohibits  the  assign- 
ment of  claims  against  the  United 
Stetes.  Woods  v.  Dickinson  (D.  O. 
18S&)  7  Mackey,  301. 

A  contract  by  a  claimant,  empl03ring 
an  attorney  to  prosecute  a  daim  against 
the  United  St|ites  in  the  Court  of 
Claims  on  a  contingent  fee  of  50  per 
cent  of  the  amount  recovered,  and 
stipulating  that  the  fee  shall  be  a  lien 
on  any  draft  issued  by  the  government 
in  payment  of  the  claim,  is  not  an  as- 
signment of  a  daim  against  the  United 
States,  within  the  meaning  of  R.  S.  i 
3737,  post,  §  6890,  or  this  section. 
Roberts  y.  Oonsaul  (1905)  24  App.  D. 
C.  55L 

A  contract  between  an  attorney  and 
a  person  having  a  claim  against  the 
United  States,  whereby  the  attorney  is 
expressly  given  a  lien  for  his  fee  on  any 
check  which  may  be  issued  by  the  Unit- 
ed States  in  settlement  of  the  claim,  is 
not  within  the  meaning  of  this  section, 
prohibiting  the  assignment  of  daims 
against  the  United  States,  or  of  any 
interest  therein.  Jones  v.  Rutherford 
(1905)  26  App.  D.  C.  114. 

An  agreement  that  an  attorney  would 
prosecute  a  daim  against  the  United 
States,  and  should  receive  for  his  serv- 
ices 20  per  cent,  of  the  amount  of  such 
claim  when  collected,  was  within  this 
section.  Jones  v.  BlackUdge  (1872)  9 
Kan.  562,  12  Am.  Rep.  503. 

An  agreement  between  an  attorney  at 
law  and  his  dient  for  the  payment  of 
a  certain  sum  for  the  former's  profes- 
sional services  in  prosecuting  Alabama 
claims  of  the  dient  redted  that  the 
sum  agreed  upon  ''should  in  some  form 
be  charged  upon  or  paid  out  of  any 
sums  to  be  recovered  on  the  Alabama 
dalms."  Held,  that  there  was  no  effec- 
tive assignment  to  the  attorney  of  any 
right  in  those  claims,  and  that,  even  if 
there  were,  this  section  would  be  a 
bar.  NeweU  v.  West  (1889)  149  Mass. 
520,  21  N.  E.  954. 

In  an  agreement  reciting  that  the 
holders  of  certain  claims  for  damages 
by  Confederate  cruisers  constituted  K. 
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their  true  and  lawful  attorney,  in  their 
names  to  collect  said  daims,  and  agree- 
ing in  consideration  of  the  services  of 
K.,  that  he  and  his  legal  representatives 
or  assigns  should  be  entitled  to  retain 
25  per  cent,  of  the  amount  collected, 
was  more  than  a  power  of  attorney,  and 
was  not  void  as  being  in  conflict  with 
Act  June  23,  1874,  c  459,  prohibiting 
any  assignment  or  transfer  of  claims 
such  as  K.  was  employed  to  collect,  to 
secure  services  rendered.  Grapel  v. 
Hodges  (1889)  112  N.  Y.  419,  20  N.  E. 
542. 

12.  — —  Assignments  made  to  seenn 
loans  or  aiivanoes.-:There  is  no  daim 
against  the  United  States,  and  there- 
fore no  assignment  of  it,  within  this 
section,  where  one  having  a  contract  to 
do  work  for  the  United  States,  before 
doing  any  work  under  it,  contracts  with 
another  to  obtain  advances  with  which 
to  do  the  work,  agreeing  to  make  pay- 
ment for  the  advances  out  of  the  mon- 
eys to  be  received  from  the  govern- 
ment for  the  work,  and  executes  a  pow- 
er of  attorney  to  such  other  person, 
authorizing  him  to  collect  all  money  to 
become  due  on  the  contract  with  the 
government.  Dulaney  v.  Scudder 
(1899)  94  Fed.  6,  36  C.  C.  A.  52. 

The  assignment  by  a  bankrupt  to  a 
bank,  as  collateral  security  for  money 
borrowed,  of  claims  against  the  United 
States  under  contracts  only  partially 
performed,  such  assignments  not  being 
witnessed  or  acknowledged,  was  ineffec- 
tive, and  the  claims  passed  by  operation 
of  law  to  the  bankrupt's  trustee  for  the 
benefit  of  general  creditors.  National 
Bank  of  Commerce  of  Seattle  v. 
Downie  (1908)  161  Fed.  839,  88  C.  O.  A. 
657. 

A  power  of  attorney  from  a  govern- 
ment contractor  to  a  bank  to  secure 
future  advances  hdd  void.  Hitchcock 
V.  U.  S.  (1892)  27  Ct  CL  185. 

R.  S.  i  8737,  post,  f  6890,  declares 
that  no  contract  with  the  United  States 
shall  be  transferred,  by  the  party  to 
whom  such  contract  is  given,  to  any 
other  party,  and  that  such  transfer 
shall  cause  the  annulment  of  the  con- 
tract so  far  as  the  United  States  is 
concerned,  and  this  section  dedares  the 
formalities  to  be  observed  on  the  trans- 
fer of  any  claim  against  the  United 
States.  Held,  that  where  contractors 
for  a  government  building  were  unable 
to  complete  the  work,  and  an  agree- 
ment was  made  between  them  and  their 
creditors  whereby  the  creditors  were 
to  provide  the  funds  necessary  for  com- 
pletion, and  moneys'  received  from  the 
government  were  to  be  distributed 
among  the  creditors,  and  one  of  the 
creditors  thereafter,  on  completion  of 
the  work,  obtaining  all  the  money  due 
under  the  contract,  applied  it  to  its 
debt,  and  was  subsequently  garnished 
in  a  suit  against  the  other  creditors, 
the  United  States  not  being  interested, 
section  3737,  post,  g  6890,  and  this  sec- 
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tion  had  no  application  to  the  determi- 
nation of  the  parties'  rights.  Ferwell 
▼.  American  Surety  Co.  (1900)  28 
South.  755,  80  Miss.  782,  92  Am.  St 
Rep.  625. 

A  shipbuilding  company  having  con- 
tracts with  the  federal  government  for 
the  building  of  several  vessels,  by  de- 
positing the  contracts  in  a  bank  with 
power  of  attorney  authorizing  it  to  col- 
lect payments  by  the  government  on 
the  contract,  on  the  faith  of  which  the 
bank  made  loans  to  the  company,  ef- 
fectuated a  valid  equitable  assignment 
of  the  contracts.  S.  H.  Hawes  &  Co. 
V.  Wm.  R.  Trigg  Co.  (Va.  1009)  66 
8.  B.  638. 

13. Transfer     by     mortgage.^— A 

voluntary  mortgage  for  the  security  of 
a  debt,  and  finally  completed  and  made 
absolute  by  judicial  sale,  comes  within 
this  section,  which  provides  that  the  as- 
signment of  a  claim  against  the  United 
States  must  be  made  in  the  presence 
of  two  attesting  witnesses,  after  the  al- 
lowance of  the  claim,  the  ascertainment 
of  the  amount  due,  and  the  issuing  of 
a  warrant  for  the  payment  thereof.  St. 
Paul  &  D.  R.  Co.  V.  U.  S.  (1885)  6 
Sup.  Ct  366,  367,  112  U.  S.  733,  28  L. 
Ed.  861;  Flint  &  P.  M.  R.  Co.  v.  Same 
(1886)  6  Sup.  Ct.  368,  112  U.  S.  737, 
28  L.  Ed.  862. 

14.  — *—  Formation  of  partnership  or 
eorporation  to  perform  oontraot.— See  { 
6890,  post 

This  section  and  R.  S.  §  3737,  post, 
I  6890,  do  not  invalidate  a  partnership 
formed  between  a  party  to  whom  the 
government  has  given  the  contract  and 
other  persons  whose  means  are  requir- 
ed to  carry  it  out;  and  written  promis- 
es to  such  moneyed  partners  by  the 
other  to  pay  back  out  of  the  contract 
money  his  portion  of  the  fund  advanc- 
ed do  not  bring  the  case  within  those 
sections.  Hobbs  v.  McLean  (1886)  6 
Sup.  Ct.  870,  117  U.  S.  567,  29  L.  Ed. 
940. 

A  contract  of  partnership  to  bid  for 
and  carry  out  a  mail  contract  in  the 
name  of  one  partner  held  not  invalid, 
under  this  section,  as  an  assignment  of 
a  claim  against  the  United  States.  Heg- 
ness  V.  Chilberg  (1915)  224  Fed.  28, 
139  C.  C.  A.  492. 

A  corporation  formed  to  carry  out 
a  government  contract  held  not  an  as- 
signee of  the  contract  nor  a  subcon* 
tractor,  but  a  mere  agent  for  the  con- 
tractor. U.  S.  V.  Axman  (C.  C.  1906) 
152  Fed.  816,  821. 

15.  —  Assignments  from  one  part- 
ner to  another.— An  assignment  of  the 
claim  by  one  partner  to  another  is  void 
under  this  section,  and  see  Sines*  case 
p.  12,  ante.  Cooper  v.  U.  S.  (1863)  1 
Ct.  CI.  85. 

16. Subcontracts  let  by  contrac- 

tor.F-See  |  6890,  post. 

That  a  contractor  for  doing  certain 
work  for  the  government  may  make 
subcontracts,  in  the   execution  of  the 


work  undertaken,  is  nowhere  forbidden; 
and  neither  this  section  nor  Id.  §  3737, 
post,  i  6890,  applies  to  such  case. 
Manning  v.  EUicott  (1896)  9  App.  D. 
0.  71. 

An  agreement  by  a  sculptor  that,  in 
the  event  of  an  award  to  him  by  a  con- 
gressional commission  of  a  contract  for 
a  certain  statue  for  which  he  had  sub- 
mitted designs,  he  would  enter  into  a 
contract  with  a  contractor  for  stone 
work  for  the  erection  by  the  latter  of  a 
granite  pedestal  for  such  statue,  and 
that,  to  the  amount  of  such  pedestal, 
the  contractor  should  be  made  a  party 
to  the  contract  between  the  commission 
and  the  sculptor,  is  not  void  under  ei- 
ther this  section  or  section  3737,  post,  | 
6890,  providing  that  the  transfer  of  a 
contract  with  the  United  States,  or  any 
interest  therein,  shall  cause  the  annul- 
ment of  the  contract  transferred  so 
far  as  the  United  States  are  concerned. 
Id. 

17.  —  Assignment  by  way  of  com- 
promise or  settlement.— Where  a  ship- 
owner conveys  in  general  terms  his 
interest  in  a  ship  and  voyage  to  one 
of  his  co-owners,  including  "any  claims 
by  the  owners  of  said  ship  against  the 
United  States  government,  ♦  ♦  ♦ 
being  a  compromise  sale  and  settle- 
ment of  all  matters  pertaining  to  the 
ship,"  and  congress  subsequently  ap- 
propriates money  for  a  pre-existing 
claim  of  such  ship  against  the  govern- 
ment, the  conveyance  is  not  void  un- 
der this  section.  Jemegan  v.  Osborn 
(1892)  155  Mass.  207,  29  N.  E.  520. 

18. Assignment   or  transfer   by 

operation  of  law.F— The  United  States 
may,  in  their  discretion,  exercised 
through  the  proper  officers,  pay  a  debt 
due  to  the  estate  of  a  decedent  either 
to  the  administrator  appointed  in  the 
state  of  his  domicile,  or  to  the  ancil- 
lary administrator  duly  appointed  in 
the  District  of  Columbia.  Wyman  v. 
U.  S.  (1884)  3  Sup.  Ct.  417,  109  U. 
S.  654,  27  L.  JSd.  1068. 

Where,  by  special  act  of  congress, 
money  is  made  payable  to  certain  mi- 
nor children  in  Liouisiana,  a  payment 
in  the  District  of  Columbia,  to  the  at- 
torney of  their  tutrix,  appointed  under 
the  laws  of  Louisiana,  is  a  valid  pay- 
ment Taylor  v.  Bemiss  (1884)  3  Sup. 
CL  441,   110  U.  S.  42,  28  L.  Ed.  64. 

This  section  was  enacted  to  protect 
the  government,  and  not  the  claimant, 
and  does  not  apply  to  a  case  in  which 
a  court  of  competent  jurisdiction,  in 
an  action  by  a  creditor  against  the 
claimant,  makes  an  order  forbidding 
him  to  collect  the  claim,  except 
through  a  receiver,  who  shall  hold  the 
proceeds  subject  to  the  order  of  such 
court  Price  v.  Forrest  (1899)  19 
Sup.  Ct  434,  173  U.  S.  410,  43  L.  Ed. 
749. 

It  is  not  inconsistent  with  this  sec- 
tion for  a  court  for  the  protection  of  a 
creditor   to   forbid   a  claimant   to   col- 
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lect  his  demand  except  through  a  re- 
ceiver. Borcherling  y.  U.  S.  (1900)  35 
Ct  01.  311. 

A  payment  to  a  person  acting  under' 
a  power  of  attorney  from  one  of  sev- 
eral executors  is  valid,  coexecutors  be- 
ing regarded  in  law  as  an  individual 
person,  and  the  act  of  any  one  of 
them,  in  respect  to  the  administration 
of  the  effects,  as  the  act  of  alL  (1827) 
2  Op.  Atty.  Gen.  66. 

This  section  will  not  prevent  a  court 
of  competent  jurisdiction  as  to  the 
subject-matter  and  parties  from  mak- 
ing such  orders  as  may  be  necessary 
and  appropriate  to  prevent  one  who 
has  a  claim  for  money  against  the 
government  from  withdrawing  the  pro- 
ceeds of  such  claim  from  the  reach  of 
his  creditors,  provided  such  orders  do 
not  interfere  with  the  examination  and 
allowance  or  rejection  of  such  claim 
by  the  proper  officers  of  the  govern- 
ment, nor  in  anywise  obstruct  any  ac- 
tion that  such  officer  may  legally  take 
under  the  statutes  relating  to  the  al- 
lowance or  payment  of  claims  against 
the  United  States.  Sanborn  v.  Max- 
weU  (1901)  18  App.  D.  O.  245. 

19.  — —  Assignments  for  benefit  of 
creditors  and  title  of  trusteos  or  ro- 
celvers  In  bankruptcy  or  Insolvency.— 

A  voluntary  assignment  for  the  benefit 
of  creditors  or  an  assignment  by  oper- 
ation of  law  does  not  come  within  the 
section.  Erwin  v.  U.  S.  (1878)  97  U. 
S.  392,  397,  24  L.  Ed.  1065;  Goodman 
V.  Niblack  (1880)  102  U.  S.  556,  559, 
26  L.  Ed.  229;  Butler  v.  Goreley 
(1892)  13  Sup.  Ot.  84,  86,  87,  146  U. 
S.  303,  36  L.  Ed.  981  (affirming  Gore- 
ley  V.  Butler  [1888]  16  N.  B.  734,  and 
distinguishing  St  Paul  &  D.  R.  Go.  v. 
U.  S,  [1885]  5  Sup.  Ot  366,  112  U.  S. 
733,  28  L.  Ed.  861);  Calder  v.  Hen- 
derson (1893)  54  Fed.  802,  806,  4  O. 

0.  A.  584;  In  re  Ghazal  (1909)  174 
Fed.  809,  98  O.  O.  A.  517;  Milliken  v. 
Barrow  (O.  O.  1895)  65  Fed.  888,  891 
(affirmed  [1896]  74  Fed.  612,  20  0.  O. 

A.  559);  Burke  v.  U.  S.  (1877)  13  Ct 

01.  231;  Morgan  v.  Same  (1878)  14  Ot 
01.  319;  St  Paul  &  D.  B.  Oo.  v.  Same 
(1883)   18  Ot  OL  405;  Flint  &  P.  M. 

B.  Oo.  V.  Same,  Id.  420;  George  Howes 
&  Oo.  V.  Same  (1889)  24  Ot  OL  170; 
Redfield  v.  Same  (1892)  27  Ot  01.  393; 
McKay  v.  Same,  Id.  422;  American 
Tobacco  Oo.  v.  Same  (1897)  32  Ot  OL 
207;  People's  Trust  Oo.  v.  Same 
(1903)  38  Ot  OL  359;  (1894)  21  Op. 
Atty.  Gen.  75;  Price  v.  Forrest  (1896) 
35  A.  1075,  54  N.  J.  Bq.  669  (affirmed 
[1897]  37  A.  1117) ;  Stanford  v.  Lock- 
wood  (N.  T.  1881)  24  Hun,  291. 

20.  — —  Assignment  of  claims  after 
issuance  of  draft  In  payment  thereof. 

—When  it  is  settled  by  the  decree  of 
court  of  competent  jurisdiction  that 
the  holder  of  certain  treasury  drafts 
has  no  right  or  title  to  them,  nor  to 
the  warrants  or  claims  which  they 
represent,  and  that  such  claims  have 
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been  duly  assigned  to  the  present 
claimant,  and  that  the  drafts  have 
never  been  indorsed  by  the  payees,  a 
prima  facie  right  of  recovery  is  estab- 
lished, though  the  drafts  be  still  out- 
standing. Kinney  v.  U.  S.  (1884)  19 
Ot  OL  671. 

Semble  a  claim  against  the  govern- 
ment may  be  duly  assigned,  though  the 
treasury  draft  drawn  therefor  never 
reached  the  claimant  and  at  the  time 
of  the  assignment  was  in  the  hands  of 
a  third  person.     Id. 

21.  Payment  to  a. trustee  by  agree- 
ment between  parties.— There  being  a 
question  as  to  the  assignment  of  a  con- 
tract with  reference  to  the  improve- 
ment of  the  harbor  at  Brunswick,  Ga., 
under  the  river  and  harbor  acts  of 
1894  (28  Stat  342)  and  1896  (27 
Stat  208);  all  parties  may  execute  an 
agreement  in  the  nature  of  a  trust  to 
embody  a  release  to  the  United  States 
as  to  a  present  payment  and  an  agree- 
ment to  release  as  to  future  payments, 
and  providing  for  payment  to  a  trus- 
tee for  disbursement  (1898)  22  Op. 
Atty.  Gen.  166. 

22.  Custom  and  usage  ae  affecting 
assignments.— No  proof  of  a  custom 
can  be  received  to  show  that  claims 
against  the  United  States,  such  as  the 
so-called  Montana  militia  vouchers, 
can  be  transferred  by  mere  delivery. 
Oreighton  v.  Black  (1876)  2  Mont 
354. 

23.  Jurisdiction  of  courts  to  deter- 
mine validity  of  assignments  or  traes- 
fers.— In  an  action  by  a  material  man, 
to  whom  a  government  contractor  as- 
signed the  money  coming  to  him  from 
the  government  before  any  warrant 
therefor  had  issued,  against  another 
person,  to  whom  the  contractor  also 
made  an  assignment,  and  to  whom  the 
money  was  actually  paid,  a  defense  by 
the  latter  that  the  assignment  made 
to  plaintiff  was  in  violation  of  this  sec- 
tion is  not  the  assertion  of  a  right  or 
title  under  the  statute,  so  as  to  give 
the  supreme  court  jurisdiction  to  re- 
view a  judgment  against  the  defendant 
by  the  highest  court  of  the  state. 
Oonde  v.  York  (1898)  18  Sup.  Ot  234, 
168  U.  S.  642,  42  L.  Ed.  611. 

An  appeal  from  the  Oourt  of  Appeals 
of  the  District  of  Oolumbia  reversing 
a  decree  enforcing  a  lien  of  attorneys 
on  a  fund  or  a  daim  against  the  Unit- 
ed States  allowed  by  the  federal  Su- 
preme Ck)urt  over  the  objection  that 
the  question  raised  concerning  the  con- 
struction of  this  section  has  been  so 
foreclosed  that  the  construction  of  the 
statute  was  not  in  question,  in  view  of 
the  difference  between  the  two  lower 
courts  as  to  the  effect  of  an  interloc- 
utory consent  decree,  and  the  effect 
of  the  statute  on  the  rights  of  the  par- 
ties to  make  the  agreement  irrespec- 
tive of  its  operation  on  the  Unit^ 
States  and  the  application  of  the  stat- 
ute to  the  case  presented.    McGowan 
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T.  Pariah  (1918)  83  Sup.  Ct  521,  228 
U.  S.  312,  57  L.  Ed.  849. 

Gomplamant  brought  suit  in  a  state 
court  to  subject  a  judgment,  obtained 
by  the  defendant  against  the  United 
States  in  the  court  of  claims,  to  the 
payment  of  a  judgment  he  had  against 
defendant,  and  for  injunction  to  re- 
strain defendant  from  collecting,  trans- 
ferring, or  otherwise  disposing  of  said 
claim  against  the  goyernment,  and  for 
the  appointment  of  a  receiver  to  col- 
lect and  hold  the  fund.  The  suit  was 
removed  to  the  United  States  court, 
and,  upon  motion  to  remand,  held,  that 
the  suit  involved  the  construction  of 
this  section,  and  the  motion  was  there- 
fore denied.  Willard  v.  Mueller  (O.  O. 
1885)  23  Fed.  209. 

This  provision  does  not  affect  the  ju- 
risdiction of  the  court  in  cases  under 
the  Bowman  Act.  On  the  contrary,  it 
constitutes  a  defense  to  a  suit  by  the 
assignee.  Forehand  v.  U.  S.  (1888) 
28  Ct  01.  477. 

An  appeal  to  the  United  States  Su- 
preme Court  from  a  decision  of  this 
court  denying  the  validity  of  an  attor- 
ney's contractual  lien  will  not  be  al- 
lowed upon  the  ground  that  the  con- 
struction of  this  section,  a  law  of  the 
United  States,  has  been  drawn  into 
question  by  the  defendants,  where  a 
previous .  decision  of  that  court  has 
held  such  a  lien  void  under  that  stat- 
ute, for  the  reason  that. the  question 
is  no  longer  an  open  one.  Parish  r. 
McGowan  (1912)  39  App.  D.  O.  184. 

24.  Effect  of  payments  or  delivery  of 
warrants  to  assignees  or  attorneys  in 
fact    made    In    disregard    of    act.^— A 

claimant  against  the  United  States 
who  executed  a  power  of  attorney  de- 
fectively, and  who,  with  knowledge  of 
the  facts,  co-operated  in  the  prosecu- 
tion of  an  action  brought  in  the  name 
of  the  principal  in  the  power,  and  who 
allowed  a  settlement  of  the  claim  to  be 
made,  was  estopped  from  disputing  the 
validity  of  the  settlement,  though  pow- 
ers of  attorney  are  by  statute  void 
unless  executed  in  the  manner  pre- 
scribed. Stowe  ▼.  U.  S.  (1878)  19 
Wall.  13,  16,  22  L.  Ed.  144. 

Where  a  claim  against  the  United 
States  was  allowed  by  the  proper  of- 
ficers of  the  treasury,  and  a  part  there- 
of paid  to  the  assignees  of  the  claim- 
ant, on  his  receipt  for  the  whole  sum, 
the  United  States,  when  sued  by  them 
for  the  balance,  cannot,  on  the  ground 
that  the  assignment  was  not  executed 
in  the  manner  prescribed  by  law,  set 
up  ^s  a  counterclaim  the  amount  so 
paid;  butj  by  paying  a  part  of  the 
claim  to  the  assignees,  the  United 
States  did  not  waive  its  right  to  with- 
hold from  them  the  residue.  Mc- 
Knight  V.  U.  S.  (1878)  98  U.  S.  179, 
25  L.  Ed.  115. 

Payment  to  an  attorney  In  fact,  con- 
stituted such  by  power  of  attorney  ex- 
ecuted by  the  claimants  before  the  al- 
lowance of  their  claim  by  congress  or 


by  the  proper  department,  is  good  as 
between  the  government  and  such  claim- 
ants, where  the  power  of  attorney  has 
not  been  revoked  at  the  time  payment 
is  made,  notwithstanding  the  provisions 
of  Act  July  29,  1846  (9  Stat  41),  and 
Act  Feb.  26,  1853  (10  Stat.  170),  pro- 
hibiting payment  to  attorneys,  unless  the 
warrant  of  attorney  was  executed  after 
the  allowance  of  the  claim.  Bailey  v. 
U.  S.  (1883)  3  Sup.  Ct.  272,  275,  109 
U.  S.  432,  27  L.  Ed.  988. 

Though  the  assignment  of  a  claim 
against  the  government  be  void,  yet,  if 
the  Treasury  recognizes  the  assignment 
and  pays  the  amount  found  due  on  an 
accounting  to  the  assignee,  an  action 
will  not  lie  to  recover  it  back.  Mc- 
Knight  V.  U.  S.  (1877)  13  Ct  CL  292. 

Where  a  payment  is  made  by  the 
officers  of  the  treasury  upon  a  power 
of  attorney  properly  authenticated,  ac- 
tually given,  and  sufficiently  compre- 
hensive in  terms,  its  validity  or  in- 
validity under  the  statute  is  no  longer 
in  question,  and  no  party  to  the  trans- 
action is  at  liberty  to  deny  the  effec- 
tiveness of  the  payment.  Bailey  v.  U. 
S.  (1879)  15  Ct  01.  490. 

Courts  cannot  enforce  assignments  or 
powers  which  the  statute  declares  void. 
But  if  a  government  creditor  voluntari- 
ly gives  such  an  assignment  or  power, 
and  the  officers  of  the  treasury  treat 
it  as  valid  and  pay  the  debt  to  the 
person  named  therein,  the  parties  would 
thereby  take  the  instrument  out  of  the 
operation  of  the  statute,  and  courts 
must  then  deal  with  it  as  if  no  such 
statute  existed.  Buffalo  Bayou,  B.  & 
0.  R.  Co.  V.  U.  S.  a880)  16  Ct  01. 
238. 

Assignments  of  claims  and  powers  of 
attorney  void  under  the  statute  may  be 
recognized  by  the  accounting  officers 
and  accounts  be  stated  in  favor  of  the 
assignees,  and  payments  made  thereon 
will  be  conclusive  upon  the  assignors 
and  discharge  the  indebtedness.  Lopez 
V.  U.  S.  (1889),  24  Ct  01.  84. 

A  power  of  attorney  given  by  a  build- 
er to  a  bank  to  secure  future  advances 
for  the  erection  of  a  public  building, 
which  authorizes  the  bank  to  "receive 
our  last  estimate  from  the  United 
States  on  our  contract  for  erection  of 
U.  S.  custom  house  at  Galveston,"  is 
void.  The  Secretary  of  the  Treasury 
could  give  effect  to  such  an  instrument 
only  by  paying  "the  last  estimate," 
which  payment  would  be  obligatory 
upon  the  contractor.  Hitchcock  v.  U. 
S.   (1892)    27  Ct  01.  185. 

A  claim  was  presented  to  the  South- 
ern Claims  Commissioners,  under  Act 
March  8,  1871,  c.  116,  the  claimant  de- 
scribing himself  in  his  application  as 
"Alexander  Anderson,  of  Augusta  coun- 
ty, Virginia."  The  commissioners  made 
favorable  report  thereon,  finding  the 
amount  due  claimant  to  be  $175.  Their 
report  was  adopted  by  Congress,  and 
by  act  of  March  3,  1873,  c  339,  the 
Secretary  of  the  Treasury  was  author- 
ized to  pay  fl75y  "out  of  any  moneys 
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in  the  Treasury  not  otherwise  appro- 
priated/' to  "Alexander  Anderson,  of 
Virginia."  In  the  meantime  a  claim 
had  also  been  presented  to  the  Com- 
missioners in  the  name  of  Alexander 
Anderson,  of  Amelia  connty,  Virginia, 
which  was  not  allowed.  The  latter 
claimant,  in  March,  1873,  gave  F.  a 
power  of  attorney  to  receive  for  him 
the  1175  allowed  by  said  act  to  '*Alez- 
ander  Anderson,  of  Virginia,"  describ- 
ing himself  as  "Alexander  Anderson,  of 
Amelia  Courthouse,  of  the  county  of 
Amelia,  in  the  state  of  Virginia."  The 
money  was  paid  to  F.  on  filing  said 
power,  who  had  acted  in  good  faith, 
and  was  not  informed  of  the  mistake 
until  after  he  turned  over  the  money 
to  his  principal.  Held,  that  F.  is  un- 
der no  legal  liability  for  the  money, 
but  his  principal  is  liable,  either  at  the 
suit  of  the  rightful  claimant  or  of  the 
United  States.  (1ST8)  16  Op.  Atty. 
Gen.  193. 

Where  a  contractor  with  the  Quar- 
termaster's Department  failed  to  per- 
form certain  work,  and  an  arrangement 
was  effected  whereby  his  bondsmen 
should  take  charge  of  and  complete  the 
work,  the  contractor  executing  and  de- 
livering to  them  a  power  of  attorney, 
by  which  they  were  authorized  to  re- 
ceive and  receipt  for  the  money  due  on 
the  contract,  advised,  that  the  Depart- 
ment may  recognise  this  power  of  at- 
torney, and  tiiat  payment  to  said  bonds- 
men .  upon  their  receipted  vouchers 
thereunder  will  discharge  the  govern- 
ment   (1889)  19  Op.  Atty.  Gen.  289. 

Moneys  due  by  the  United  States  to 
a  contractor  may  be  paid  to  him  through 
his  attorney  in  fact,  constituted  for 
that  purpose,  notwithstanding  it  is 
claimed  that  one  of  the  sureties  en- 
tered into  a  subcontract  with  the  con- 
tractor by  which  he  was  to  receive  all 
moneys  to  be  paid  on  the  contract,  such 
subcontractor  not  having  filed  any  no- 
tice of  such  agreement  or  made  any 
claim  to  payment    Id. 

The  moneys  due  by  the  United  States 
to  a  contractor  may  be  paid  to  him 
through  his  attorney  in  fact,  constitut- 
ed for  that  purpose,  notwithstanding  it 
is  claimed  that  one  of  the  sureties  en- 
tered into  a  subcontract  with  the  con- 
tractor by  which  he  was  to  receive  all 
moneys  to  be  paid  on  the  contract,  such 
subcontractor  not  having  filed  any  no- 
tice of  such  agreement  or  made  any 
daim  to  payment  (1893)  20  Op.  Atty. 
Gen.  643. 

The  practice  of  the  Treasury  Depart- 
ment of  delivering  warrants  to  attor- 
neys who  have  prosecuted  claims  before 
the  Department,  except  under  the  safe- 
guards of  this  section,  is  not  warrant- 
ed by  law.  (1904)  25  Op.  Atty.  Gen. 
279. 

The  Secretary  of  the  Treasury  may 
recall  his  action  in  delivering  a  war- 
rant to  an  attorney  not  entitled  under 
the  law  to  receive  it,  and  may  take 
necessary  measures,  by  issuing  a  new 
warrant  or  otherwise,  to  pay  Uie  mon- 
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ey  involved  to  the  party  for  whom  it 
was  appropriated  by  Congress.    Id. 

In  so  recalling  a  warrant  and  issu- 
ing a  new  one,  the  government  does 
not  become  liable  to  the  attorney  for 
the  amount  of  hia  fee  for  recovering 
the  claim.    Id. 

This  section  is  for  the  protection  of 
the  government,  and  under  it  the  gov- 
ernment has  no  concern  in  the  disposi- 
tion of  a  warrant  after  placing  it  in 
the  hands  of  one  authorized  to  receive 
it  by  the  claimant  Farmers'  Nat 
Bank  v.  RoUnson  (1898)  53  P.  762,  59 
Kan.  777. 

25.  Claims  within  purview  of  statute 
—In  generals— Every  claim  against  the 
United  States  however  raised,  of  what- 
ever nature  it  may  be,  and  wherever 
and  whenever  presented,  is  embraced  in 
this  statute.  U.  S.  v.  Gillis  (1877)  95 
U.  S.  407,  413,  24  L.  Ed.  503. 

A  voluntary  assignment  of  naked 
claims  against  the  government  for  the 
purpose  of  suit  or  in  view  of  litiga- 
tion or  otherwise  cannot  be  counte- 
nanced, and  this  statute  embraces  every 
claim  or  right  to  demand  money  from 
the  United  States,  however  arising,  of 
whatsoever  nature,  and  whenever  and 
wherever  prosecuted.  Emmons  y.  U.  8. 
(C.  C.  1911)  189  Fed.  414. 

The  term  "claim*'  held  not  to  include 
claims  for  supplies  furnished  the  Ore- 
gon expedition  to  protect  the  emigrants 
Qf  1854.  Dbwell  v.  CardweU  (D.  a 
1877)  Fed,  Cas.  No.  4,039. 

An  assignment  or  transfer  of  a  claim 
arising  under  the  "captured  and  aban- 
doned property  act"  (12  Stat  820),  ex- 
ecuted before  a  judgment  is  recovered, 
is  void  under  this  act  Martin  v.  U.  S. 
(1867)  3  Ct  CL  64. 

A  sale  of  all  claims  due  a  vessel  and 
her  owners  is,  as  an  assignment  of  a 
claim  on  the  government  for  the  de- 
struction of  the  vessel  while  in  its 
service,  void.  Ely  v.  U.  S.  (1865)  19 
Ct  Gl.  658. 

The  Alabama  claims  became  by  op- 
eration of  Act  June  5,  1882  (22  Stat 
98),  claims  against  the  United  States, 
and  subject  to  the  provisions  regulat- 
ing transfers  and  assignments.  George 
Howes  &  Co.  V.  U.  S.  (1889)  24  Ct 
CL  170.  See  Williamson  v.  Colcord  (D. 
O.  1875)  Fed.  Cas.  No.  17,752. 

Sundry  parties  having  conflicting 
claims  against  the  government  under  a 
statute  making  provision  to  defray  the 
expenses  of  removing  the  Choctaw  In- 
dians from  the  state  of  Mississippi,  an 
arrangement  between  them  was  made 
to  refer  the  matter  to  the  arbitration 
of  J.  M.  C.  and  P.  R.  F.,  with  power 
of  attorney  to  receive  the  money  on 
their  behalf  and  receipt  for  the  same 
to  the  United  States.  Held,  that  this 
is  not  a  case  of  the  transfer  or  assign- 
ment of  a  claim,  or  of  agencv  thereof, 
forbidden  by  this  act  (1863)  6  Op. 
Atty.  Gen.  60. 

An  order  may  be  made  by  the  Sec- 
retary of  the  Interior  directing  pay 
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ment  of  the  certificates  given  by  the 
Superintendent  of  the  Census  in  cases 
where  such  certificates  are  assigned  in 
strict  conformity  to  this  section.  (1882) 
17  Op.  Atty.  Gen.  266. 

The  provisions  of  this  section  do  not 
apply  to  undisputed  claims,  or  any 
claim  about  which  no  question  is  made 
as  to  its  vaUdity  or  extent  (1883)  17 
Op.  Atty.  Gen.  545. 

Where  a  contract  was  made  for  roof- 
ing a  courthouse  at  a  fixed  price,  and  a 
power  of  attorney  given  to  receive  a 
part  of  such  price  as  security  for  ma- 
terial purchased  by  the  contractor,  ad- 
vised, that  the  power  was  not  affected 
by  this  section;  as  no  doubt  existed 
concerning  the  right  of  the  contractor 
to  receive  the  amount  so  secured.    Id. 

An  assignment  of  an  indebtedness 
admittedly  due  by  the  United  States  is 
not  prohibited  by  this  section.  (1894) 
21  Op.  Atty.  Gen.  75,  approving  (1881) 
17  Op.  Atty.  Gen.  545. 

This  section  applies  only  to  such 
claims  as  require  allowance  by  some  ac- 
counting officer,  an  ascertainment  of 
the  amounts  due  thereon,  and  the  issu- 
ance of  a  warrant  for  their  payment 
(1809)  22  Op.  Atty.  Gen.  637. 

Checks  of  disbursing  officers  of  the 
government  drawn  upon  the  public 
treasury  or  an  assistant  treasurer  of 
the  United  States  may  be  properly  in- 
dorsed and  transferred  by  either  the 
payee,  indorsee,  or  by  an  agent  of  ei- 
ther, acting  as  such  under  a  power  of 
attorney  from  such  payee  or  indorsee. 
Id. 

An  assignment  of  a  claim  against  the 
United  States  for  work  unperformed, 
with  power  to  certain  trustees  to  pros- 
ecute the  unfinished  work,  and  to  col- 
lect moneys  that  may  thereafter  be- 
come due,  confers  no  rights  on  the  as- 
signee, as  against  the  United  States,  in 
view  of  this  section.  American  Surety 
Co.  V.  U.  S.  (1898)  24  South.  388,  76 
Miss.  289. 

26.  — —  Claims  pending  before  oourta 
or  oomnil8slons.F— A  commission  called 
together,  in  pursuance  of  treaty  stipu- 
lations or  otherwise,  to  settle  and  ad- 
just disputed  claims,  with  a  view  to 
their  ultimate  payment  and  satisfac- 
tion, is,  for  that  purpose,  a  quasi  court; 
and  there  is  nothing  illegal,  immoral, 
or  against  public  policy  in  an  agree- 
ment by  an  attorney  at  law  to  present 
and  prosecute  a  claim  before  it,  either 
at  a  fixed  compensation,  or  for  a  rea- 
sonable percentage  upon  the  amount  re- 
covered, and  such  agreement  is  not 
within  this  section,  as  it  does  not  con- 
stitute a  lien  on  funds.  Wright  v.  Teb- 
bitts  (1875)  91  U.  S.  252,  253,  23  L. 
Ed.  320. 

This  section  applies  to  suits  in  the 
court  of  claims  established  by  Act 
1855,  incorporated  into  section  1059. 
Eiftmons  v.  U.  S.  (C.  C.  1891)  48  Fed. 
43.  44. 

It  is  inferable  from  the  decisions  of 
the  Supreme  Court  in  the  Floyd  Ac- 


ceptance Oases  (7  Ct  CL  75)  and  in 
Anderson  Case  (Id.  121),  and  from 
Act  June  25,  1868  (15  Stet  75,  |  4), 
that  an  assignment  of  claims  or  choses 
in  action  against  the  government  is 
not  void  under  the  act  to  prevent  frauds 
upon  the  Treasury  Feb.  26,  1853  (10 
Stat  170).  The  purpose  of  the  act 
must  be  restricted  to  matters  before 
the  Treasury,  and  not  to  matters  com- 
ing within  the  jurisdiction  of  the  courts. 
The  former  decisions  of  the  court  hold- 
ing assignments  void  must  be  overrul- 
ed. See  the  Floyd  Acceptance  Cases 
(1865)  1  Ct  CI.  270;  Cote  Case  (1867) 
?j  Ct  CI.  64;  Lawrencfe  v.  U.  S.  (1872) 
8  Ct.  CI.  252. 

At  the  common  law  a  chose  in  action 
was  from  its  nature  deemed  unassign- 
able, and  the  same  principle  formerly 
covered  claims  against  the  United 
States,  but  the  acts  establishing  and 
reorganizing  the  Court  of  Claims  pro- 
vide for  the  litigation  of  assigned  claims. 
They  may  be  litigated,  and  do  not  come 
within  the  prohibition  of  Act  Feb.  26, 
1853  (10  Stat  170).  Cavender  v.  U. 
S.  (1872)  8  Ct  01.  281. 

27.  —  Judgments  or  decrees  of 
oourt.F— The  transfer  or  assignment  of 
a  decree  rendered  against  the  United 
States  after  act  Feb.  26,  1853  (10  Stat 
170),  regulating  the  transfers  of  claims 
against  the  United  States,  is  subject  to 
the  provisions  of  that  statute,  and  a 
transfer  made  before  the  "issuing  of  a 
warrant  for  the  payment  thereof  is 
void."  Adams  v.  U.  S.  (1867)  3  Ot 
a.  312. 

A  debt  settled  by  judgment  in  the 
Court  of  Claims,  and  due  from  the 
United  States,  does  not  come  within  the 
purview  and  operation  of  this  section. 
(1867)   12  Op.  Atty.  Gen.  216. 

28.  — -  Claims  not  payable  by  war- 
ranti^-The  only  cases  where  assign- 
ments of  any  claim  on  the  United 
States  or  any  part  thereof  are  recogniz- 
ed is  where  a  warrant  has  already  been 
issued,  and,  where  there  are  any  cases 
where  the  claim  cannot  be  paid  by  a 
warrant,  they  do  not  come  within  the 
exception,  but  are  affected  by  the  gen- 
eral language.  Hager  v.  Swayne  (1893) 
13  Sup.  Ct  841,  843,  149  U.  S.  242, 
37  L.  Ed.  719. 

29. Claims  against   officers  and 

employes     of    the     govern  ment^^he 

claims  of  deputy  marshals  for  compen- 
sation are  claims  against  the  marshal 
personally,  and  not  against  the  United 
States,  and  hence  not  within  this  sec- 
tion, prohibiting  the  assignment  of  tiie 
latter  class  of  claims.  Douglas  v.  Wal- 
lace (1896)  16  Sup.  Ct  485,  161  U.  S. 
346,  40  L.  Ed.  727,  affirming  Wallace  v. 
Douglas  (1889)  103  N.  C.  19,  9  S.  E. 
453  and  (1895)  116  N.  O.  659.  21  S. 
B.  887. 

Judgments  against  collectors  for  an 
excess  of  duties  collected  are  not 
^'claims  upon  the  United  States,"  with- 
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in  this  section.  Burke  v.  Davis  (O.  O. 
18d4)  63  Fed.  456. 

30.  —  Claims  for  customs  duties 
Illegally  exacted.— An  assignment  of  an 
unliquidated  claim  for  customs  duties 
alleged  to  have  been  illegally  exacted 
is  void  under  this  section.  The  John 
ShUlito  Co.  V.  McClung  (1892)  51  Fed. 
868,  2  G.  G.  A.  526,  affirming  judg- 
ment (0.  G.  1891)   45  Fed.  778. 

Judgments  against  collectors  for  an 
excess  of  duties  collected  are  "not 
claims  upon  the  United  States,"  within 
the  meaning  of  this  section;  but,  even 
if  such  judgments  are  claims  upon  the 
United  States,  the  statute  does  not  af- 
fect assignments  to  the  real  owner  of 
the  judgments,  made  by  an  agent  in 
whose  name  they  were  rendered,  by 
order  of  a  court,  since  such  statute  ap- 
plies only  to  voluntary  assignments. 
Burke  v.  Davis  (O.  0.  1894)  63  Fed. 
456,  458. 

31. Claims  for  sugar  bounties.— 

There  is  nothing  in  the  sugar  bounty 
provision  of  the  act  of  October  1,  1890, 
or  in  this  section  or  section  3737,  post, 
I  6890,  to  prevent  the  sugar  planter 
from  pledging  the  bounty  to  become 
payable  on  his  crop,  before  his  claims 
therefore  have  been  presented  and  al- 
lowed, and  a  treasury  warrant  issued. 
Barrow  v.  Milliken  (1896)  74  Fed.  612, 
20  C.  G.  A.  559,  applying  Hobbs  v. 
McLean  (1886)  6  Sup.  Gt.  870,  117  U. 
S.  567,  29  L.  Ed.  940,  and  writ  of  cer- 
tiorari denied  (1897)  17  Sup.  Gt  991, 
167  U.  S.  746,  42  L.  Ed.  1210. 

The  prohibition  in  this  section  against 
assigning  claims  applies  only  to  claims 
existing  at  the  time  of  the  transfer,  and 
not  to  such  as  are  merely  possibilities, 
as  where,  before  raising  sugar,  a  plant- 
er assigns  the  bounty  to  be  paid  upon 
such  sugar  as  may  be  raised,  under 
Act  Oct.  1,  1890.  Milliken  v.  Barrow 
(G.  G.  1895)  65  Fed.  888. 

32.  —  Moneys  due  on  contracts.— 

Under  this  section  and  section  3787, 
post,  f  6890  an  assignment  by  a  pub- 
lic contractor  of  a  claim  against  the 
United  States  for  money  accruing  on  a 
building  contract  was  void,  both  as 
against  the  United  States,  the  con- 
tractor's surety,  the  laborers,  and  ma- 
terialmen. Henningsen  v.  U.  S.  Fidel- 
ity &  Guaranty  Go.  (1906)  143  Fod. 
810,  74  G.  G.  A.  484,  decree  affirmed 
(1908)  28  Sup.  Gt.  389,  208  U.  S.  404, 
62  L.  Ed.  647. 

33.  ...-.  Drawbacks  on  re-exported 
goods.— This  section  affects  only  per- 
fected claims,  and  does  not  apply  to  a 
claim  *  for  drawbacks  on  re-exported 
goods,  made  in  the  name  of  one  to 
whom  the  outward  bill  of  lading  is  in- 
dorsed with  authority  to  act  for  cus- 
tom house  purposes,  since  the  regula- 
tions of  the  treasury  department  pro- 
vide that  the  person  producing  the  bill 
of  lading  so  indorsed  shall  be  deemed 
the  exporter  for  the  purpose  of  making 
entry,  and  receiving  the  drawback  or 
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refund.  Kennedy  v.  U.  S.  (1899)  95 
Fed.  127,  37  G.  G.  A.  25,  affirming  judg- 
ment (G.  G.  1897)  79  Fed.  893. 

34.  —  Claims  against  Chinese  In- 
demnity fund.— The  statute  does  not  ap- 
ply to  a  claim  against  the  Ghlnese  in- 
demnity fund  under  control  of  the  De- 
partment of  State.  Hubbell  v.  U.  S. 
(1879)  15  Gt  CL  646. 

35. Claims  of  Indian  nation.^— An 

assignment  by  an  Indian  nation  of  a 
part  interest  in  a  claim  held  by  it 
against  the  United  States  in  accord- 
ance with  R.  S.  I  2103,  ante,  i  4087, 
and  a  subassignment  made  in  accord- 
ance with  section  2106,  ante,  |  4090, 
are  not  prohibited  or  rendered  invalid 
by  this  section.  Dexter  v.  Meigs  (1890) 
47  N.  J.  Eq.  (2  Dick.)  488,  21  A.tL  114. 

36. Claims   for   rent.— Where  a 

demand  for  rent  due  from  the  United 
States  is  assigned  as  security  before 
the  claim  has  been  allowed,  the  assignee 
may  assert  his  rights  against  persons 
named  in  warrants  subsequently  is- 
sued by  the  treasury  therefor,  and 
against  a  mortgagee  of  the  premises  not 
entitled  to  the  rents,  notwithstanding 
this  section,  as  the  object  of  the  sec- 
tion is  merely  to  prevent  frauds  on 
the  treasury.  Freedman's  Sav.  &  Trust 
Go.  V.  Shepherd  (1888)  8  Sup.  Gt  1250, 
1256, 127  U.  S.  494,  32  L.  Ed.  163. 

37.  — —  Entry  man's  dalm  for  repay- 
ment on  cancellation  of  eiitry^-Under 
this  section  the  assignee  of  one  whose 
entry  on  timber  lands  is  canceled  by 
the  commissioner  of  the  general  land 
office  after  he  has  made  all  the  neces- 
sary payments  cannot  sue  to  recover 
the  money  so  paid.  Emmons  y.  U.  S. 
(G.  G.  1890)  42  Fed.  26. 

An  assignment  of  a  claim  against  the 
United  States  for  money  paid  to  the 
Land  Office  by  plaintiff's  assignors  as 
the  purchase  price  and  fees,  pursuant 
to  a  timber  land  entry  which  was  erro- 
neously rejected,  was  invalid  and  in- 
sufficient to  sustain  an  action  against 
the  government  by  the  assignee  in  a 
federal  court  Emmons  v.  U.  S.  (G. 
G.  1911)  189  Fed.  414. 

An  enti*yman*ff  claim  for  repayment 
on  the  cancellation  of  his  entiy  is  not 
assignable.  Gommonwealth  Title  Ins. 
ft  Trust  Go.  V.  U.  S.  (1902)  37  Gt  CL 
532. 

38.  — —  Money  taken  from  prisoner 
accused  of  crime.— Money  taken  from 
one  arrested  for  larceny  from  a  post 
office  was  retained  by  the  inspector  un- 
der the  erroneous  supposition  that  it 
was  the  money  stolen.  Held,  that  an 
order  by  the  prisoner  to  the  inspector 
to  pay  it  to  a  third  person  was  not  an 
assignment  under  this  section.  U.  S.  v. 
Ferguson  (1897)  78  Fed.  103,  24  O.  G. 
A.  1,  affirming  judgment  Ferguson  v. 
U.  S.  (D.  G.  1894)  64  Fed.  88. 

39.  — —  Witness  and  Jury  feee^-^The 
daim  of  a  witness  for  the  United  States 
for  fees  earned  by  attendance  on  a  fed- 
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eral  court  as  fixed  by  section  848,  ante, 
la  a  claim  against  the  marshal,  and  not 
against  the  government,  and  therefore 
not  within  the  prohibition  of  this  sec- 
tion, and  an  action  will  lie  by  the  as- 
signee of  witness'  certificates  on  the 
bond  of  a  marshal  who  has  received  the 
money  to  pay  them  in  his  official  ca- 
pacity, but  has  failed  to  do  so.  Bollin 
V.  Blythe  (0.  0. 1891)  46  Fed.  181, 183. 

Marshals,  when  paying  witnesses  and 
jurors,  must  be  governed  by  the  general 
laws  applicable  to  powers  of  attorney 
and  assignments  of  claims.  Lopez  v. 
U.  S.  (1889)  24  Ct  OL  84. 

A  witness,  or  the  assignee  of  his 
daim,  may  be  paid  either  directly  from 
the  Treasury  or  through  a  marshaL    Id. 

40.  «—  Pay  accounts  of  army  ofR- 
06r8.F-This  section  does  not  forbid  the 
transfer  or  assignment  of  their  pay  ac- 
counts by  army  officers  after  the  same 
become  due.  Such  accounts  may  be 
lawfully  transferred  or  assigned  when 
due,  the  regulations  of  the  Army  re- 
lating to  this  subject  (par.  1349,  art 
XLY,  Regulations  of  1863)  being  com- 
pUed  with.  (1877)  15  Op.  Atty.  Gen. 
271. 

4i.  ....  Vouchers.— In  consideration 
of  a  deed  of  certain  land,  defendant  as- 
signed to  complainant  what  purported 
to  be  a  voucher  of  a  daim  against  the 
United  States.  The  conditions  pre- 
scribed by  this  section  had  not  been 
complied  with.  The  voucher  transfer- 
red to  complainant  was  not  the  one  is- 
sued to  the  original  claimants,  but  had 
been  surreptitiously  taken  from  the 
files  of  the  congressional  committee  on 
claims,  which  defendant  probably  knew, 
as  also  the  fact  that  the  claim  it  rep- 
resented had  been  disallowed  by  the 
federal  supreme  court  Held,  that  the 
transfer  to  complainant  did  not  give 
him  even  an  equitable  right  to  the  pay- 
ment of  the  voucher  by  special  act  of 
congress  or  otherwise,  and  that  the 
deed  was  without  consideration.  Aus- 
tin V.  Felton  (C.  0.  1890)  41  Fed.  161. 

The  sale  of  a  quartermaster's  vouch- 
er by  a  contractor  to  a  third  person 
works  a  transfer  of  his  claim  against 
the  government,  or  of  so  much  of  it 
as  may  be  represented  by  the  voucher. 
But  such  vouchers  are  not  in  any  sense 
negotiable  paper,  and  the  purchaser 
will  take  them  subject  to  all  the. equi- 
ties that  may  exist  against  the  con- 
tractor. Nevertheless  they  are  evi- 
dences of  indebtedness  suffident  in 
themselves  to  support  prima  fade  an 
action.  Lawrence  v.  U.  S.  (1872)  9 
Ot  01.  252. 

The  assignment  of  a  voucher  is  void. 
Harris  v.  U.  S.  (1892)  27  Ct.  01.  177. 

An  approved  account  or  voucher  for 
transportation  performed  for  the  Navy 
Department  by  F.  &  C,  contractors, 
was  issued  by  the  chief  of  the  Bureau 
of  Steam  Engineering  in  favor  of  and 
delivered  to  H.  &  Son,  who  were  bro- 
kers for  F.  &  O.  The  latter  claim  that 
the  amount  appropriated  by  Act  June 


14,  1878,  c.  191,  to  pay  for  the  trans- 
portation, should  be  paid  to  them,  and 
not  to  H.  &  Son.  Held,  that  the  ac- 
count or  voucher  issued  as  aforesaid  la 
not  a  negotiable  paper;  that  a  trans- 
fer or  assignment  thereof  would  be 
void  under  this  section;  that  the  ap- 
propriation was  made  for  the  purpose 
of  paying  F.  &  0.,  and  not  any  alleged 
claim  of  H.  &  Son;  and  that  the  Navy 
Department  may  treat  such  approved 
account  or  voucher  as  a  nullity,  and  is- 
sue an  approved  account  in  favor  of  F. 
&  O.  and  transmit  it  to  them  directiy. 
(1878)  16  Op.  Atty.  Gen.  191. 

Persons  who  receive  the  so-called 
Montana  militia  vouchers  without  the 
formalities  which  this  section  pre- 
scribes acquire  no  title.  Oreighten  v. 
Black  (1876)  2  Mont  854. 

42.  — -  Claims  for  goods  sold  Indi- 
ans.—Olaims  for  goods  sold  to  the  Sis- 
seton  and  Wahpeton  bands  of  the  Sioux 
tribe  of  Indians,  allowed  b^  the  head 
men  of  such  bands,  under  treaty  stip- 
ulations of  the  United  States  for  the 
payment  of  such  claims,  are  direct 
claims  against  the  United  States,  under 
this  section,  and  an  assignment  thereof 
prior  to  December  8, 1860,  and  prior  to 
allowance  is  void.  Becker  v.  Sweetzer 
(1870)  15  Minn.  427  (6iL  846). 

43. Indian    annuities.    —    It    is 

doubtful  whether  Indian  annuities 
granted  by  the  government  ought  to  be 
regarded  as  legally  assignable  unless 
made  so  by  law.  (1851)  5  Op.  Atty. 
Gen.  285. 

44.  Right  of  assignor  to  repudiate  as- 
signment—Powers of  attorney  to  col- 
lect claims  upon  the  United  States,  and 
voluntary  assignments  of  such  claims, 
are  revocable  at  will,  prior  to  the  pay- 
ment of  the  claims  by  the  government 
MUliken  v.  Barrow  (C.  0.  1895)  65 
Fed.  888,  891,  affirmed  (1896)  74  Fed. 
612,  20  0.  O.  A.  559. 

Where  an  assignment  of  a  daim 
against  the  government  is  void  under 
this  section,  the  assignor  may  repudi- 
ate the  assignment  at  any  time  before 
actual  payment,  and  bring  an  action  in 
his  own  name.  Belt's  Executrix  v.  U. 
S.  (1879)    15  Ot  01.  92. 

S.,  having  a  contract  with  the  Engi- 
neer Department  for  dredging  in  the 
Occoquan  river,  by  the  terms  of  which 
the  compensation  named  therein  was 
to  be  paid  to  him  from  time  to  time, 
gave  to  I.  a  power  of  attorney  (declar- 
ed in  the  instrument  to  be  irrevocable), 
"to  demand,  receive,  and  receipt  for,  to 
the  proper  disbursing  officer  of  the 
United  States,  all  moneys,  warrants, 
drafts,  vouchers,  and  checks  that  may 
become  due  and  payable  to  me  (S.) 
from  the  United  States  for  work,"  etc. 
Subsequently  S.  notified  the  engineer 
officer  in  charge  that  he  revoked  the 
power  of  attorney.  Held,  that  by  force 
of  this  section  said  power  of  attorney 
was  without  legal  effect  with  respect  to 
the  claim  of  the  contractor  against  the 
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United  States  for  his  compensation; 
tiiat  he  mi^ht  at  any  time  revoke  it, 
and  when  revoked  it  is  not  for  the  of- 
ficers of  the  United  States  to  consider 
whether  the  revocation  was  rightful  or 
wrongful.  (1879)  16  Op.  Atty.  Gen. 
261. 

A  power  of  attorney  given  to  collect 
a  claim  against  the  government,  with 
an  agreement  that  the  donee  of  the 
power  shall  receive  "a  sum  equal  to  60 
per  pent,  of  the  amount  allowed"  on 
the  claim,  is  not  a  power  coupled  with 
an  interest,  and  is  revocable,  and,  such 
power  having  been  given  to  a  firm,  one 
of  the  members  of  which  has  since  died, 
whereby  the  firm  became  dissolved, 
such  power  cannot  be  executed  by  the 
surviving  members,  and  power  should 
not  be  recognized.  (1890)  19  Op.  Atty. 
Gen.  483. 

45.  Rights  of  assignee  onder  Invalid 
assignment  against  persons  receiving 
fund.— This  section  is  intended  only  to 
protect  the  government,  and  does  not 
affect  the  rights  of  an  assignee  of  a 
fund  due  and  to  become  due  a  govern- 
ment contractor,  as  against  one  who 
subsequently  receives  such  fund  with 
notice  of  the  prior  assignment.  York 
T.  Conde  (1892)  66  Hun,  316,  20  N.  Y. 
Supp.  961. 

This  section  is  intended  merely  for 
the  protection  of  the  government,  and 
a  bona  fide  assignment  without  such 
formalities  is  good  so  far  as  to  enable 
the  assignee,  after  the  government  has 
paid  over  the  money  to  the  claimant, 
to  enforce,  as  against  him  or  those  who 
take  with  notice,  the  interest  given  by 
the  assignment.  York  v.  Conde  (1895) 
147  N.  Y.  486,  42  N.  E.  193,  affirming 
(1893)  71  Hun,  614,  24  N.  Y.  Supp. 
1149. 

Assignments  specifically  describing  a 
dsim  against  the  United  States  may 
pass  it,  or  portions  of  it,  to  those  who 
pay  a  value  for  it,  and  the  first  in  or- 
der of  time  is  first  in  right.  Appeal  of 
Mann  (1852)  18  Pa.  (6  Harris)  249. 

46.  Right  of  assignee  to  sue  in  court 
of  claims.— An  assignee  of  a  claim  can- 
not prosecute  such  claim  in  the  court 
of  claims.  Sines  v.  U.  S.  (1863)  1  Ot 
a.  12. 

The  assignee  or  holder  of  a  nonassign- 
able claim  transferred  by  bill  of  ex- 
change cannot  maintain  suit  thereon 
in  his  own  name.  Jackson  v.  U.  S. 
(1865)  1  Ct.  CI.  260. 

An  action  under  the  abandoned  or  cap- 
tured property  act  cannot  be  maintain- 
ed by  the  assignee  in  the  name  of  the 
assignor  unless  his  authority  from  the 
assignor  is  clearly  shown.  Silverhill  v. 
U.  S.  (1869)  5  Ct  CI.  610;  CroweU  v. 
U.  S.  (1870)  6  Ct.  CI.  23. 

The  verification  of  the  petition  by  the 
executrix  of  a  deceased  assignor  in 
such  action  sufficiently  connects  him 
with  the  case.  Pullen  v.  U.  S.  (1871)  7 
Ct.  CI.  507. 

One  who  is  in  legal  effect  merely  the 
assignee  of  a  claim  against  the  Gov- 
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emment  cannot  maintain  an  action 
upon  it,  though  he  holds  an  official 
Toucher  for  it  issued  to  him  in  his  own 
name.  Johnston  v.  U.  S.  (1877)  13 
Ct.  CL  217. 

47.  Equitable    rights    of    asslgnoo^^ 

Under  the  decision  in  Gillis'  Case 
(1877)  96  U.  S.  407,  24  L.  Ed.  503, 
this  court  will  not  enforce  equitable 
rights  of  an  assignee  of  a  claim  against 
the  United  States  under  an  assignment 
which  is  made  in  violation  of  the  provi- 
sions of  the  statute.  Burke  v.  U.  SL 
(1877)  13  Ct  CI.  231. 

48.  Effect  as  between  parties  to  as- 
sign men  t^-The  illegality,  under  this 
section  of  a  clause  in  a  contract  for  the 
prosecution  of  a  claim  against  the  Unit- 
ed States,  making  the  payment  of  com- 
pensation for  the  services  rendered 
thereunder  a  lien  upon  the  claim  and 
upon  any  draft,  money,  or  evidence  of 
indebtedness  that  may  be  issued  there- 
on, does  not  invalidate  so  much  of  the 
contract  as  provides  for  the  payment 
for  such  services  of  a  sum  equal  to 
one- third  of  the  amount  allowed  on  the 
claim.  Nutt  v.  Knut  (1906)  26  Sup. 
Ct  216,  219,  200  U.  S.  13,  50  L.  Ed. 
348. 

A  contract  pledging  a  claim  against 
the  United  States  in  payment  of  a  sub- 
sisting debt,  though  void  as  a  contract, 
under  this  section  is  admissible  as  evi- 
dence of  an  acknowledgment  of  the 
debt  sufficient  to  take  it  out  of  the 
statute  of  limitations.  Thompson  v. 
Shepherd  (D.  C.  1882)  1  Mackey,  385. 

An  agreement  containing  an  assign- 
ment by  a  claimant  to  an  attorney  of 
an  interest  in  a  claim  against  the  gov- 
ernment for  services  to  be  performed 
by  the  attorney  in  the  prosecution  of 
the  claim,  being  void  under  this  sec- 
tion, the  attorney,  in  an  action  to  re- 
cover his  fees,  cannot  successfully  de- 
clare on  an  oral, agreement  in  precisely 
the  same  terms  as  the  written  agree- 
ment, but  antedating  the  latter  by  two 
days,  and  secure  the  admission  in  evi- 
dence of  the  written  agreement  as  an 
admission  by  the  claimant  of  his  em- 
ployment of  the  plaintiff  at  a  specified 
amount  of  compensation,  in  support  of 
the  declaration;  any  antecedent  oral 
agreement  being  merged  in  the  subse- 
quent written  contract  Owens  v.  Wil- 
kinson (1902)  20  App.  D.  C.  51. 

The  provision  in  a  contract  with  an 
attorney,  whereby  he  is  to  receive  a 
percentage  of  the  amount  recovered 
upon  a  claim,  will  stand,  although  a 
further  provision  giving  him  a  lien 
therefor  is  void  imder  this  section. 
Parish  v.  McGowan  (1912)  39  App.  D. 
C.  184. 

The  provisions  of  this  section  are 
for  the  benefit  of  the  United  States 
only,  and  hence,  where  the  government 
had  recognized  the  assignees'  rights  by 
passing  a  special  act  making  the  judg- 
ment recovered  by  them  the  foundation 
of  an  appropriation,  such  assignment 
was    vaUd    as    between    the    parties» 
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though  it  did  not  comply  with  the  Btat- 
utory  formalities.  Thayer  v.  Pressey 
(1900)  66  N.  E.  5,  175  Mass.  225. 

Under  this  section  all  assignments  of 
claims  on  the  United  States  are  void  in 
law  and  equity,  and  cannot  be  enforced 
between  the  parties.  Wood's  Ex'rs  y. 
Dialogue  (Pa.  1881)  38  Leg.  Int.  260. 

This  section  was  enacted  to  protect 
the  government,  and  not  the  parties  to 
the  assignment,  so  that  an  assignment 
of  shipbuilding  contracts  with  the  fed- 
eral government,  with  power  to  col- 
lect the  payments  to  become  due  there- 
under, being  valid  between  the  parties, 
was  not  made  invalid  by  the  statute, 
where  the  government  voluntarily  de- 
posited the  money  in  court  to  be  dis- 
posed of  by  the  parties  upon  completion 
of  the  contracts.  S.  H.  Hawes  &  Go. 
V.  Wm.  R.  Trigg  Co.  (1909)  65  S.  B. 
638,  110  Va.  165. 

49.  Right  of  set-off  as  affected  by  as- 
signment.—The  right  of  set-off  is  not 
affected  by  an  assignment  of  the  daim. 
U.  S.  V.  Harris  (1897)  77  Fed.  821,  23 
C.  0.  A.  483. 

See  note  under  §  6407,  post 

50.  Effect  of  assignment  as  to  rights 
of  a  surety.— The  equity  of  a  surety  of 
a  contractor  held  superior  to  an  as- 
signment. Henningsen  v.  United  States 
Fidelity  &  Guaranty  Co.  (1908)  28 
Sup.  Ct.  389,  208  U.  S.  404,  52  L.  Ed. 
647;  Id.  (1906)  143  Fed.  810,  813,  74 
O.  0.  A.  484. 

Between  February  and  May,  1890,  a 
bank,  in  reliance  on  an  agreement  by  a 
contractor,  employed  by  the  govern- 
ment in  1888  to  build  a  custom  house, 
to  deliver  to  it  the  10  per  cent,  of  the 
contract  price  reserved  by  the  govern- 
ment, made  certain  advances  to  the 
contractor,  which  it  was  alleged,  were 
used  in  completing  the  building.  In 
May,  1890,  the  contractor  defaulted, 
and  his  surety  completed  the  work. 
Held,  that  the  lien,  if  any,  acquired  by 
the  bank  upon  the  fund  reserved  by  the 
government,  was  subordinate  to  the 
equity  of  the  surety  therein,  arising  at 
the  date  of  the  contract,  since  it  must 
be  recognized  that  the  terms  on  which 
the  original  contract  was  made  by  the 
United  States  were  in  no  wise  affected 
or  changed  by  the  agreement  subse- 
quently made  with  the  Prairie  Bank. 
Prairie  State  Nat.  Bank  v.  U.  S.  (1896) 
17  Sup.  Ct.  142,  144,  164  U.  S.  227, 
41  L.  Ed.  412. 

51.  Validity  of  assignments  as  against 
trustee  in  bankruptcy  .^Assignments  as 
collateral  security  for  a  loan  of  unal- 
lowed claims  against  the  United  States 
on  account  of  contracts  for  furnishing 
materials  to  the  various  departments  of 
the  government,  being  in  direct  opposi- 
tion to  this  section,  can  confer  no  in- 
terest in  the  assignees,  as  against  the 
trustee  in  bankruptcy  of  the  assignors. 
National  Bank  of  Commerce  v.  Downie 
(1910)  31  Sup.  Ct.  89,  90,  218  U.  S. 
345,  64  L.  Ed.  1065,  20  Ann.  Cas.  1116, 

6U.S,Coicp.'16-466 


affirmmg  judgment  (1908)  161  Fed.  839, 
88  C.  O.  A.  657. 

An  assignment  of  a  daim  against  the 
United  States  for  money  due  under  a 
contract  is  void  to  transfer  the  claim, 
as  against  the  trustee  in  bankruptcy  of 
the  assignor,  unless  executed  with  the 
formalities  required  by  this  section,  and 
unless  the  claim  has  been  previohsly  al- 
lowed and  a  warrant  issued  for  its  pay- 
ment, which  is  essential  to  its  assigna- 
bility under  this  section.  Guarantee 
Title  &  Trust  Co.  v.  First  Nat  Bank 
of  Huntingdon,  Pa.  (1911)  185  Fed. 
373,  107  C.  C.  A.  429,  modifying  order 
In  re  Pittsburgh  Industrial  Iron  Works 
(D.  C.  1910)  179  Fed.  151.  Order  af- 
firmed on  rehearing  Guarantee  Title  & 
Trust  Co.  V.  First  Nat  Bank  of  Hunt- 
ington (1911)  193  Fed.  52,  113  C.  C. 
A.  382. 

52.  Right  of  principal  to  sue  on  eon- 
tract  made  in  agent's  name.— An  action 
may  be  maintained  in  the  Court  of 
Claims  by  a  principal  in  his  own  name, 
though  the  contract  is  in  the  name  of 
his  agent.  And  joining  such  agent  as 
party  plaintiff,  though  he  have  no  le- 
gal interest,  will  not  defeat  the  action. 
Bamsdell  v.  U.  S.  (1866)  2  Ct  CI.  508. 

53.  Judgment  or  decision  against  as- 
signee as  bar  to  assignor's  claims.— 

Where  an  assignment  of  a  claim  is  void 
by  statute,  a  judgment  against  the  as- 
signee will  not  bar  a  suit  by  the  as- 
signor. Belt's  Executrix  v.  U.  S.  (1879) 
16  Ct  CI.  92. 

54.  Liability  of  ofRcer  In  advising  as- 
signors as  to  the  law.— An  attorney  for 
persons  having  claims  against  the  gov- 
ernment on  account  of  a  readjustment 
of  their  salaries  as  postmasters  under 
Act  June  12,  1896,  Act  March  3,  1883. 
and  Act  Aug.  4,  1886,  has  no  right  of 
action  against  the  postmaster  general 
because  he  informed  the  claimants  that 
they  were  under  no  obligation  to  re- 
spect any  transfer,  assignment,  or  pow- 
er of  attorney  which  this  section  de- 
clared nun  and  void.  Spalding  v.  Vilas 
(1896)  16  Sup.  Ct  631,  633,  635,  161 
U.  S.  483,  40  L.  Ed.  780. 

Cited    without    definite    application, 

Delaware  City  S.  &  P.  Steamboat  Nav. 
Co.  V.  Reybold  (1892)  12  Sup.  Ct  290, 
292,  142  U.  S.  636,  36  L.  Ed.  1141; 
McKee  v.  Lamon  (1895)  16  Sup.  Ct. 
11,  14,  159  U.  S.  317,  40  L.  Ed.  165; 
Burdon  Cent  Sugar  Refining  Co.  v. 
Payne  (1897)  17  Sup.  Ct.  754,  757,  167 
U.  S.  127,  42  L.  Ed.  105;  Hoffeld  v. 
U.  S.  (19(»)  22  Sup.  Ct  927,  929,  186 
U.  S.  273,  46  L.  Ed.  1160;  Smedley  v. 
Speckman  (1907)  157  Fed.  815,  85  C. 
C.  A.  179;  U.  S.  v.  Griswold  (D.  C. 
1887)  30  Fed.  604,  605;  Hoffeld  v.  U. 
S.  (1901)  36  Ct  CI.  26;  Chicago  &  A. 
R.  Co.  V.  U.  S.  (1911)  46  Ct  CI.  396; 
Knapp  V.  Same,  Id.  601;  (1868)  12 
Op.  Atty.  Gen.  407;  (1878)  16  Op. 
Atty.  Gen.  227;  (1885)  18  Op.  Atty. 
Gen.  129;  (1890)  19  Op.  Atty.  Gen. 
638. 
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§  6384.  (Act  May  27,  1908,  c.  206.)  Restriction  on  assignments 
not  to  apply  to  payments  for  rents  of  post  offices  to  agents  of 
lessors. 

Hereafter  the  provisions  of  section  thirty-four  hundred  and  seventy- 
seven  of  the  Revised  Statutes  shall  not  apply  to  payments  for  rent  of 
post-office  quarters  made  by  postmasters  to  duly  authorized  agents  of 
the  lessors.    (35  Stat.  411.) 

This  was  a  provision  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1909,  cited  above. 
R.  S.  §  3477,  mentioned  in  this  provision,  is  set  fbrth  ante,  |  6383. 

§  6385.  (R.  S.  §  3478.)     Oath  by  persons  prosecuting  claims. 

Any  person  prosecuting  claims,  either  as  attorney  or  on  his  own 
account,  before  any  of  the  Departments  or  Bureaus  of  the  United 
States,  shall  be  required  to  take  the  oath  of  allegiance,  and  to  sup- 
port the  Constitution  of  the  United  States,  as  required  of  persons 
in  the  civil  service. 

Act  July  17,  1862.  c.  205,  §  1.  12  Stat  610. 

R.  S.  §  1766,  prescribed  the  oath  which  every  person  elected  or  appointed 
to  any  office  of  honor  or  profit,  either  in  the  civil,  military,  or  naval  service, 
except  the  President  and  certain  persons  provided  for  by  section  1757,  was 
required  to  take  before  entering  upon  the  duties  of  the  office  to  which  he  was 
elected  or  appointed.  R.  S.  |  1757,  ante,  |  3218,  prescribed  the  oath  which 
persons  not  ineligible  to  office  by  the  fourteenth  amendment  to  the  Constitu- 
tion, but  who,  on  account  of  participation  in  the  rebellion,  could  not  take  the 
oath  prescribed  by  section  1756,  were  to  take.  R.  S.  |  1756,  was  repealed  by 
Act  May  13,  1884,  c.  46,  |  2,  ante,  |  8216,  which  further  provided  that  all 
oaths  should  be  taken  as  provided  for  by  section  1757. 

Former  officers,  clerks,  or  employ^  in  any  of  the  Departments  were  not  to 
prosecute  claims  in  any  of  them,  within  two  years  after  ceasing  to  be  such  of- 
ficer, clerk,  or  employe,  by  R.  S.  |  190,  ante,  |  272. 

Notes  of  Deoisioas 

Admisslblifty  of  oath   in   ovldonoe^—  and  the  oath  may  be  admitted  in  evi- 

Where  the  name,  residence,  and  occu-  dence   without  further  proof   that  the 

pation    of   the    claimant   are   identical  claimant  was  the  person  by  whom  it 

with  those  of  the  person  described  in  was  made.    Backer  v.  U.  S.  (1871)  7 

an  oath  taken  under  an  amnesty  proda-  Gt  GL  551. 
matioD,  it  is  a  sufficient  identification, 

§  6386.  (R.  S.  §  3479.)     Who  may  administer  the  oath. 

The  oath  provided  for  in  the  preceding  section  may  be  taken  before 
any  justice  of  the  peace,  notary  public,  or  other  person  who  is  legally 
authorized  to  administer  an  oath  in  the  State  or  district  where  the 
same  may  be  administered. 

Act  July  17,  1862,  c.  205,  I  2,  12  Stat.  610. 

§  6387.  (JR.  S.  §  3480.)     piaims  of  disloyalists. 

It  shall  be  unlawful  for  any  officer  to  pay  any  account,  claim,  or 
demand  against  the  United  States  which  accrued  or  existed  prior  to 
the  thirteenth  day  of  April,  eighteen  hundred  and  sixty-one,  in  favor 
of  any  person  who  promoted,  encouraged,  or  in  any  manner  sus- 
tained the  late  rebellion,  or  in  favor  of  any  person  who  during  such 
rebellion  was  not  known  to  be  opposed  thereto,  and  distinctly  in  favor 
of  its  suppression ;  and  no  pardon  heretofore  granted,  or  hereafter  to 
be  granted,  shall  authorize  the  payment  of  such  account,  claim,  or  de- 
mand, until  this  section  is  modified  or  repealed.  But  this  section  shall 
not  be  construed  to  prohibit  the  payment  of  claims  founded  upon 
contracts  made  by  any  of  the  Departments,  where  such  claims  were 
assigned  or  contracted  to  be  assigned  prior  to  the  first  day  of  April, 
eighteen  hundred  and  sixty-one,  to  the  creditors  of  such  contractors, 
loyal  citizens  of  loyal  States,  in  payment  of  debts  incurred  prior  to 
the  first  day  of  March,  eighteen  hundred  and  sixty-one. 
Res.  March  2,  1867,  No.  46,  14  Stat.  571. 

The  provisions  of  this  section  were  not  to  apply  to  the  payment  of  the 
amounts  due  to  mail  contractors  for  mail  services  performed  in  the  States  in 
rebellion  and  befor«  said  States  engage^  in  war  against  the  United  States,  by 
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Act  Alarch  8, 1877,  c.  105, 19  Stat.  862,  which  is  omitted,  as  temporary  merely. 

Proof  of  loyalty  during  the  War  of  the  Rebejlion,  as  a  prerequisite  in  appli- 
cations for  bounty  lands  where  the  proof  otherwise  showed  that  the  applicant 
was  entitled  thereto,  was  dispensed  with  by  Act  March  11,  1898,  c.  57,  post,  $ 
6388. 

In  so  far  as  this  section  affects  payments  for  services  in  the  Army  prior 
to  April  13,  1861,  it  was  repealed  by  Act  July  6,  1914,  c.  136,  post,  §  6387a. 

Notes  of  Deelslons 


Necessity  of  showing  oompiianoe  with 
conditions  of  pardon.^Where  there  is 
a  provision  in  a  pardon  that  it  shaU  "be 
of  no  effect  until  the  said  H.  H.  shall 
take  the  oath  prescribed"  in  a  certain 
proclamation,  it  is  not  sufficient  to  pro- 
duce such  an  oath  taken  before  the 
pardon  was  granted,  and  the  pardon 
cannot  be  given  in  evidence.  Haym  v. 
U.  S.  (1871)  7  Ct.  CI.  443. 

Where  a  pardon  is  offered  in  evidence 
by  the  party  in  whose  favor  it  was 
granted,  which  in  terms  'Is  to  begin  and 
take  effect"  from  the  day  on  which  he 
takes  a  prescribed  oath,  the  burden  of 
proof  is  on  the  party  to  show  affirma- 
tively that  he  complied  with  its  condition 
by  taking  the  oath.  Waring  v.  U.  S. 
(1871)  7  Ct.  CI.  501. 

It  is  an  inflexible  rule  that  he  who 
seeks  to  avail  himself  of  the  benefits 
of  a  pardon  granted  conditionally  must 
show  a  rigid  compliance  with  the  condi- 
tions which  it  imposes.  Scott's  Ex'r 
V.  U.  S.  (1872)  8  Ct  CL  457. 

Claims  affected  by  this  8eotlon.^-^rhe 
act,  by  implication,  prohibits  officers 
from  paying  claims  which  originated 
after  the  war  began.  Chesapeake  &  O. 
R.  Co.  V.  U.  S.  (1885)  20  Ct.  CL  49. 

This  section  held  not  to  affect  the 
payment  of  certificates  of  funded  stock 
issued  under  Act  Oct.  13,  1848.  (1868) 
12  Op.  Atty.  Gen.  407. 

This  section  held  applicable  only  to 
natural  persons,  not  to  corporations. 
(1871)  13  Op.  Atty.  Gen.  398. 

But  see  Chesapeake  &  O.  R.  Co.  T. 
U.  S.  (1885)  20  Ct  CI.  49. 

In  May,  1861,  Simeon  Hart,  then  a 
resident  of  New  Mexico,  delivered  com- 
missary stores  to  the  government  at 
certain  military  posts  in  that  territory, 
for  which  he  received  a  voucher  from 
the  proper  officer,  but  payment  there- 
of was  withheld  in  consequence  of  an 
order  issued  from  the  W&r  Department 
during  the  same  month.  Hart  subse- 
quently took  an  active  part  in  the  re- 
bellion, but  was  pardoned  by  the  Presi- 
dent in  November,  1865.  He  after- 
ward assigned  said  voucher  to  two  cred- 
itors, loyal  persons,  by  whom  payment 
of  the  same  is  now  demanded.  On  a 
question  whether  payment  is  prohibited 
by  this  section,  held,  that  the  case  pre- 
sented is  not  within  the  prohibition  of 
that  resolution,  the  claim  having  ac- 
crued after  April  13,  1861.  (1872)  14 
Op.  Atty.  Gen.  145. 

The  proviso  in  this  section  was  intend- 
ed only  to  make  an  exception  in  favor  of 
claims  existing  prior  to  April  13,  1861, 
which  had  been  assigned  or  agreed  to 
be  assigned  to  loyal  dtizeim  of  loyal 


states  prior  to  April  1,  1861,  in  pay- 
ment of  debts  incurred  prior  to  March 
1,  1861.  It  does  not  relate  to  claims 
additional  to  those  mentioned  in  the 
preceding  words  of  the  resolution.    Id. 

A  naval  officer  in  1860  became  enti- 
tled to  a  share  in  the  proceeds  of  a  cap- 
tured slaver,  the  amount  of  which  was 
certified  to  the  Treasury  Department 
by  the  Secretary  of  the  Navy,  but  re- 
mains unpaid,  and  in  1861  resigned  his 
commission  and  entered  the  Confeder- 
ate service.  Held  that  by  force  of  this 
section  payment  of  such  share  can  not 
now  be  made,  notwithstanding  the  Pres- 
ident's proclamation  of  amnesty  of  De- 
cember 25,  1868,  and  that  to  authorize 
its  payment  an  act  of  Congress  is  nec- 
essary.    (1886)  18  Op.  Atty.  Gen.  421. 

The  prohibition  contained  in  this  sec- 
tion is  applicable  to  claims  for  bounty 
land;  the  intent  of  Congress  being  to 
include  therein  all  manner  of  claims 
and  demands— not  only  pecuniary,  but 
other  claims  as  well.  (1878)  15  Op. 
Atty.  Gen.  451.    See  §  6388,  post 

Authority  of  officers  to  transmit 
claims  to  court  of  clalms^-O^is  section 
in  effect  prohibits  the  heads  of  depart- 
ments from  transmitting  claims  of  dis- 
loyalists to  the  court  of  claims.  Hart's 
Adm'r  v.  U.  S.  (1879)  15  Ct  01.  414; 
Id.  (1880)  16  Ct  CL  459. 

Effect  of  other  statutes  relating  to 
clalms^R.  S.  §  1063,  ante,  §  1139,  con- 
fers on  claimants  neither  right  nor  rem- 
edy which  did  not  exist  before,  and  does 
not  extend  to  claims  reserved  for  fu- 
ture legislation  by  section  3480,  ante. 
Hart's  Adm'r  v.  U.  S.  (1880)  16  Ct 
CL  459. 

Removal  of  political  disabilities^— 
Where  the  payment  of  a  claim  against 
the  government  would  otherwise  come 
within  the  prohibition  of  this  section, 
the  fact  that  the  political  disabilities 
of  the  claimant  imposed  by  the  third 
section  of  the  fourteenth  amendment 
of  the  Constitution  have  since  been  re- 
moved by  Congress  does  not  free  the 
claim  from  the  operation  of  that  reso- 
lution; the  prohibition  of  payment  still 
continues.  (1873)  14  Op.  Atty.  Gen. 
329. 

— «  Effect  of  general  amnesty  proc- 
lamatlOHw— The  proclamation  of  Decem- 
ber 25,  1868  (15  Stat  711),  relieves  a 
citizen  coming  within  its  terms  from 
making  proof  of  loyalty  in  an  action  un- 
der the  Abandoned  or  Captured  Prop- 
erty Act  Witkowski  v.  U.  S.  (1871)  7 
Ot  CL  393. 

Where  one  gaUty  of  giving  aid   or 
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comfort  to  the  rebellion  diev  without  doee  not  take  effect  until  the  oath  be 

pardon  and  before  the  Qeneral  ^mneety  taken.     The  formal  acceptance  of  the 

Proclamation  December  25,  1868,  the  pardon  does  not  supersede  the  necessity 

proclamation   does   not    obliterate    the  of  taking  the  oath.     Waring  t.  U.  S. 

offense;     and   his    administratrix   can-  (1871)  7  Ct  CI.  501. 

not  maintain  an  action   for   the  pro-  A  pardon  restores  to  dvil  rights,  to 

ceeds  of  his  captured  property  in  the  the  enjoyment  of  property,  the  right  to 

Treasury.     Meldrim  ▼.  U.  S.  (1871)  7  sue,  etc.,  but  does  not  confer  the  right 

Gt  CL  595.  to  take  money  from  the  Treasury  where 

—  EfPeet  of  pardon^Where  a  per-  CJongress  have  enacted  that  it  shall  not 

son  who   has    "promoted,    encouraged,  b«  P*^^  by  executive  officers   to  per- 

or  sustained"  the  late  so-called   "Re-  "o^s  who  "promoted,  encouraged,  or  in 

belllon"  has  been  granted  full  pardon  "V  manner  sustained  the  late  rebel- 

and  amnesty  by  the  president,  this  does  l^o"^'    ^^*^  Adm'r  t.  U.  S.   (1879) 

not  entitle  him  to  recover  daims  against .  15  Ot  CI.  414. 

the  United  States  for  supplies  furnished  This   section  operated  upon  nothmg 

prior  to  April  13,  1861,  payment  of  such  conferred  by  the  pardon  of  the  execu- 

claims  being  prohibited  by  this  section,  tive,  and  does  not  conflict  with  the  par- 

and  this,  independent  of  the  provision  of  doning  power  of  the  President    Hart's 

that  resolution  that  a  pardon  shall  not  Adm'r  v.  U.  S.  (1880)  16  Ot.  CL  459. 

authorize  such  payments.     Hart  v.  U.  Cited    without    definite    tpplioatioa, 

S.    (1886)  6  Sup.  Ct.  961,  118  U.  S.  Selma  R.  &  D.  R.  Co.  v.  U.  S.  (1891) 

62,  80  L.  Ed.  96.  11  Sup.  Ct  638,  639,  139  U.  8.  560,  35 

Where  a  pardon  "is  to  begin  and  take  L.  Ed.  266;    (1875)  14  Op.  Atty.  Gen. 

effect"  from  the  day  on  which  a  pre-  526;     (1877)    15  Op.  Atty.   Gen.   652w 

scribed  oath  is  taken  by  the  party,  it  See  note  under  §  6396. 

§  6387a.  (Act  July  6,  1914,  c.  136.)     Claims  of  disloyalists;  R.  S. 
§  3480,  repealed  as  to  services  in  Army  prior  to  April  13,  1861. 

That  section  thirty-four  hundred  and  eighty  of  the  Revised  Stat- 
utes of  the  United  States  be,  and  the  same  is  hereby,  repealed  so  far 
as  it  affects  payments  for  services  in  the  Army  of  the  United  States 
prior  to  April  thirteenth,  eighteen  hundred  and  sixty-one.  (38 
Stat.  454.) 

This  was  an  act  eQtitled   "An  act  to  repeal  section  3480  of  the  Bevised 
Statutes  of  the  United  States,"  cited  above. 
R.  S.  I  3480,  is  set  forth  ante,  §  6387. 

§  6388.  (Act  March  11,  1898,  c  57.)  Proof  of  loyalty  dispensed 
with  as  a  prerequisite  in  application  for  bounty  lands. 
Section  thirty-four  hundred  and  eighty  of  the  Revised  Statutes 
of  the  United  States  be,  and  the  same  is  hereby,  so  far,  and  no 
further,  modified  and  repealed  as  to  dispense  with  proof  of  loyalty 
during  the  late  war  of  the  rebellion  as  a  prerequisite  in  any  ap- 
plication for  bounty  land  where  the  proof  otherwise  shows  that  the 
applicant  is  entitled  thereto.     (30  Stat.  274.) 

This  was  an  act  to  repeal  in  part  and  to  limit  B.  S.  f  3480. 

Cited    without    deflnlte    applloatloa, 

(1878)    15   Op.  Atty.  Gen.   451.     See 
note  under  |  6387. 

§  6389.  (R.  S.  §  3481.)  Retention  of  money  due  States  in  default. 
Whenever  any  State  is  in  default  in  the  payment  of  interest  or 
principal  on  investments  in  stocks  or  bonds  issued  or  guaranteed  by 
such  State  and  held  by  the  United  States  in  trust,  the  Secretary  of 
the  Treasury  shall  retain  the  whole,  or  so  much  thereof  as  may  be 
necessary,  of  any  moneys  due  on  any  account  from  the  United 
States  to  such  State,  and  apply  the  same  to  the  payment  of  such  prin- 
cipal and  interest,  or  either,  or  to  the  re-imbursement,  with  interest 
thereon,  of  moneys  advanced  by  the  United  States  on  account  of  in- 
terest due  on  such  stocks  or  bonds. 
Act  March  26,  1870,  c.  30,  16  Stat  77. 

A  requirement  that  on  the  settlement  of  claims  of  certain  states  any  bonds 
or  other  evidences  of  debt  of  either  of  said  States  held  by  the  United  States 
on  any  account  whatever  shall  be  credited  as  offsets  to  the  United  States 
was  made  by  Act  May  27,  1902,  c  887,  32  Stat.  235. 

Notes  of  Deoisions 

West  Virginia's  share  of  debt  of  Vlr-      makes  it  the  duty  of  the  Secretary  of 
glnia  to    United   Statos.^This   section      the  Treasury  to  insist  upon  the  right  of 
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set-off  against  the  demands  of  the  state  ginia  is  liable.     (1891)   20  Op.  Atty. 

of  West   Virginia   for  refund   of   the  Gen.  240. 

direct  tax  to  the  extent  of  the  equitable  See,  also   (1887)   18  Op.  Atty.  Gen. 

proportion  of  the  debt  of  Virginia  to  681. 

the  United  States  for  which  West  Vir- 

§  6390.  (R.  S.  §  3482.)  Payment  to  ofEcers  for  horses  lost  in  bat- 
tle, etc. 
Any  field,  or  staff,  or  other  officer,  mounted  militiaman,  volunteer, 
ranger,  or  cavalryman,  engaged  in  the  military  service  of  the  United 
States,  who  sustains  damage  without  any  fault  or  negligence  on  his 
part,  while  in  the  service,  by  the  loss  of  a  horse  in  battle,  or  by  the 
loss  of  a  horse  wounded  in  battle,  which  dies  of  the  wound,  or  which, 
being  so  wounded,  is  abandoned  by  order  of  his  officer  and  lost,  or 
who  sustains  damage  by  the  loss  of  any  horse  by  death  or  abandon- 
ment because  of  the  unavoidable  dangers  of  the  sea,  when  on  board 
a  United  States  transport  vessel,  or  because  the  United  States  fails 
to  supply  transportation  for  the  horse,  and  the  owner  is  compelled 
by  the  order  of  his  commanding  officer  to  embark  and  leave  him,  or 
in  consequence  of  the  United  States  failing  to  supply  sufficient  forage, 
or  because  the  rider  is  dismounted  and  separated  from  his  horse  and 
ordered  to  do  duty  on  foot  at  a  station  detached  from  his  horse,  or 
when  the  officer  in  the  immediate  command  orders  the  horse  turned 
out  to  graze  in  the  woods,  prairies,  or  commons,  because  the  United 
States  fails  to  supply  sufficient  forage,  and  the  loss  is  consequent 
thereon,  or  for  the  loss  of  necessary  equipage,  in  consequence  of  the 
loss  of  his  horse,  shall  be  allowed  and  paid  the  value  thereof,  not  to 
exceed  two  hundred  dollars.  But  any  payment  which  is  made  to  any 
one  for  the  use  and  risk,  or  for  forage,  after  the  death,  loss,*  or  aban- 
donment of  his  horse,  shall  be  deducted  from  the  value  thereof,  un- 
less he  satisfies  the  paymaster  at  the  time  he  makes  the  payment,  or 
thereafter  shows,  by  proof,  that  he  was  remounted,  in  which  case  the 
deduction  shall  only  extend  to  the  time  he  was  on  foot.  And  any  pay- 
ment made  to  any  person  above  mentioned,  on  account  of  clothing 
to  which  he  is  not  entitled  by  law,  shall  be  deducted  from  the  value  of 
his  horse  or  accouterments. 

Act  March  8.  1840,  c.  129,  fi  1,  9  Stat.  414. 

Officers  and  enlisted  men  were  entitled  to  payment  under  this  section  for 
horses  which  had  been  purchased  b}'  them  in  States  in  insurrection,  and  pay- 
ment was  not  to  be  refused  in  any  case  where  the  loss  resulted  from  any  ex- 
igency or  necessity  of  the  military  service  unless  it  was  caused  by  the  fault  or 
negligence  of  the  officer  or  enlisted  man,  by  Act  June  22,  1874,  c.  395,  post,  §§ 

6391,  6392. 

No  claims  for  horses  lost  prior  to  January  1,  1872,  were  to  be  audited  or  paid 
nnless  presented  before  June  80,  1874,  by  R.  S.  §  3489,  post,  §  6402.  And 
no  claims  under  Act  March  8,  1849,  c  129,  $  1,  which  was  incorporated  into 
this  section  of  the  Revised  Statutes,  or  under  the  amendment  thereto  by  Act 
June  22,  1874,  c.  395,  §  1,  post,  §  6391,  were  to  be  considered  unless  pre- 
sented prior  to  January  1,  1876,  by  section  2  of  said  amendatory  act,  post,  S 

6392.  After  the  date  limited,  the  time  was  extended  to  one  year  from  the  pas- 
sage of  the  act  by  Act  Jan.  9,  1883,  c.  15,  post,  SS  6393,  6394 ;  and  the  limito- 
tion  was  suspended  for  a  period  of  three  years  by  Act  Aug.  13,  1888,  c  868,  | 
2,  post,  §  6395. 

A  permanent  appropriation  to  pay  for  horses  and  other  property  lost,  etc., 
in  the  military  service,  under  the  provisions  of  this  Title,  was  made  by  R. 
S.  §  3689,  post,  §  6799. 

Provisions  for  the  settlement  of  claims  of  officers  and  men  in  the  military 
service  for  the  loss  of  personal  effects  were  made  by  Act  March  3,  1885,  c  335, 
post,  §  6403,  and  Act  March  4,  1915,  c.  143,  §  1,  post,  §  6403a. 

Notes  of  Deeisions 

See  notes  under  §§  6391,  6394,  6896,  compeUing  him  to  do  duty  at  another 

post  station  as  a  proximate  cause,  and  in 

Construction,  operation,  and  effect  in  such  a  case  the  court  cannot  go  be- 

general.— The  statute  regards  the  sep-  hind  that  cause  to  inquire  whether  the 

aration  of  a  man  from  his  horse  by  separation  was  brought  about  by  the 
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soldier's    neglect      Valdez    ▼.    U.    S. 
(1880)  16  Ct.  CI.  550. 

The  statute  casts  all  risks  upon  the 
government  where  "the  rider  was  dis- 
mounted and  separated  from  his  horse, 
and  ordered  to  do  duty  at  a  station  de- 
tached from  his  horse/*  In  contempla- 
tion of  the  statute,  the  soldier  is  en- 
titled to  retain  the  care  and  custody 
of  his  own  horse  so  long  as  he  is  held 
responsible  for  its  loss.    Id. 

The  purpose  of  this  act,  so  far  as 
it  relates  to  oflScers  or  soldiers  fumish- 
inir  their  own  horses,  was  twofold:  To 
enable  the  government  to  hire  horses 
at  low  rates;  to  apportion  the  risk 
between  the  owner  and  the  employer. 
Id. 

The  obligations  which  the  statutes 
cast  upon  the  government  and  upon  the 
officer  or  soldier  furnishing  his  own 
horse  stated.     Id. 

In  time  of  war  and  in  conflicts  with 
Indians,  horses,  if  killed,  or  captured 
without  negligence  or  undue  careless- 
ness on  the  part  of  their  owners,  will 
be  paid  for  by  the  government,  under 
this  section.  Sibley  v.  U.  S.  (1914)  49 
Ct  CI.  242. 

By  the  term  "battle"  the  statute  in- 
cludes all  the  encounters  which  may  oc- 
cur between  the  troops  of  contending 
armies.  PoweU  v.  U.  S.  (1865)  1  Ct 
CI.  400.      • 

"Use"  of  a  horse,  in  this  act,  does  not 
mean  the  active  employment  of  the 
nnimal  in  a  military  expedition.  (1858) 
9  Op.  Atty.  Gen.  151. 

The  word  "mounted"  does  not  neces- 
sarily imply  that  the  soldier  is  either 
on  his  horse  or  with  his  horse.  It  in- 
dicates the  general  character  of  the 
corps  or  service.    Id. 

Under  this  act  the  fact  of  a  payment 
having  been  made  to  a  soldier  as  a 
mounted  man  after  the  loss  of  his  horse 
is  not  conclusive  evidence  that  he  was 
remounted  during  the  time  for  which  he 
was  paid.    (1868)  9  Op.  Atty.  Gen.  185. 

This  act  is  a  remedial  statute,  and  ^ 
should  accordingly  be  construed  so  as 
to  advance  the  remedy.     (1861)  10  Op. 
Atty.  Gen.  21. 

Claims  of  officers  and  soldiers  for 
horses  lost  in  the  military  service, 
where  their  horses  were  in  service  sim- 
ply as  a  part  of  the  equipment  belong- 
ing to  and  furnished  by  them,  are  al- 
lowable only  under  the  provisions  of 
the  first  section.  (1874)  14  Op.  Atty. 
Gen.  360. 

The  first  and  second  sections  of  this 
act  provide  respectively  for  a  separate 
and  distinct  class  of  claims.  The  two 
classes  distinguished  from  each  other. 
Id. 

Lieutenant  Mansur  went  on  an  expe- 
dition up  the  Red  River,  leaving  his 
horse  and  saddle  behind  with  the  regi- 
ment to  which  he  belonged.  During  his 
absence  the  horse  and  saddle  were,  by 
order  of  the  colonel  of  his  regiment, 
taken  and  used  in  the  military  service 
without  his  knowledge  and  consent,  and 
while    so   in   such   service    were   lost 
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Claim  being  made  by  him  for  the  value 
of  the  property  under  this  act,  held, 
that  the  case  falls  within  the  second 
section,  and  not  the  first  section,  of 
that  act    (1874)  14  Op.  Atty.  Gen.  367. 

Amendment    by    subsequent    tctSw— 

Act  June  22,  1874  (18  Stat  193,  c  395), 
section  6391,  post  in  effect  amends 
section  3482,  ante,  so  as  practically  to 
do  away  with  the  specification  therein 
contained  of  cases  wherein  compensa- 
tion for  the  loss  of  horses  in  battle  may 
be  allowed,  and  in  lieu  thereof  author- 
izes such  allowance  "where  the  loss 
resulted  from  any  exigency  or  neces- 
sity of  the  military  service."  Thomas 
V.  U.  S.  (1880)  16  Ct.  CL  522. 

Persons  who  may  receive  reliefs— An 

officer  who  is  not  required  by  the  army 
regulations  to  be  "mounted,"  but  who 
is  detailed  on  duty  which,  in  the  opin- 
ion of  his  commanding  general,  renders 
it  "necessary  and  proper"  for  him  to 
be  mounted,  may  recover  for  horses 
lost  in  battie.  (9  Stat  L.  414.)  PoweU 
V.  U.  S.  (1865)  1  Ct  CI.  400. 

A  deserter  cannot  recover  for  his 
horse,  captured  by  the  enemy,  under 
Act  March  3, 1849  (9  Stat  414,  c.  129), 
though  his  claim  comes  within  the  very 
letter  of  the  statute.  Tapia  v.  U.  S. 
(1880)  16  Ct  CL  56L 

The  statutes  in  force  which  provide 
indemnity  for  officers'  horses  lost  in 
certain  circumstances  apply  to  officers 
of  the  regular  Army  as  well  as  to  vol- 
unteers.    (1857)  8  Op.  Atty.  Gen.  293. 

Under  this  act  mounted  volunteers 
are  entitled  to  compensation  for  horses 
lost  or  destroyed  by  unavoidable  acci- 
dent while  in  the  service  of  the  United 
States.    (1859)  9  Op.  Atty.  Gen.  334. 

Equipment  for  which  payment  may  be 
made^— The  relief  given  to  an  officer  by 
the  statute  cannot  he  extended  so  as 
to  include  swords,  pistols,  or  any  other 
property  than  horses  and  horse  equi- 
page. Powell  V.  U.  S.  (1865)  1  Ct  CL 
400. 

The  "equipage"  referred  to  by  the 
statute  is  horse  equipage;  and  by  the 
term  "necessary  equipage"  is  meant 
only  the  equipage  prescribed  by  regu- 
lations.   Id. 

An  officer  may  recover  for  more  than 
one  horse  lost  in  the  same  battle;  but 
the  recovery  is  limited  to  the  number 
which  the  army  regulations  require  him 
to  keep.    Id. 

The  statute  makes  no  distinction  be- 
tween a  soldier's  horse  and  horse  equip- 
ments. Where  the  loss  was  due  to  the 
same  cause,  the  liability  follows  the 
same  rule.  Valdez  v.  U.  S.  (1880)  16 
Ct  CL  550. 

Requisite  facts  to  authorize  recovery. 

—To  authorize  a  judgment  it  is  neces- 
sary to  prove:  (1)  That  the  claimant 
owned  a  horse  which  he  took  into  the 
military  service;  (2)  that  the  horse 
was  lost;  (3)  that  the  loss  resulted 
from  an  exigency  or  necessity  of  the 
military  service;  and  (4)  that  the  loss 
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was  without  fault  or  negligence  on  the  vided  for  by  the  keeper,  who  was  a 

part  of  the  claimant     Irby  v.  U.  S.  repreBentative  and  agent  of  the  owner, 

(1883)  18  Gt.  Gl.  259.  and  for  whose  conduct  and  acts  he  is 

Effect  of  acceptance  of  commutation  responsible,  the  plaintiff  is  not  entitied 

instead  of  forage^When  soldiers  fur-  J?^  '«Jo^'-    Sibley  ▼.  U.  S.  (1914)  49 

nish  their  own  forage  and  receive  com-  ^^  ^*'  ^*^ 

mutation  pay   therefor,   they  are   ea-  Jurisdiction    of    third    auditor    and 

topped  from  setting  up,  under  this  act,  awards  made  by  him.— See  note  under  § 

that  the  loss  was  "in  consequence  of  Q396,  post. 

the  United  States  failing  to  supply  suffi-  Certein  provisions  in  the  Act  March 

dent  forage."     Valdea  v.  U.  S.  (1880)  $,   1849   (9  Stat  414),   which,  it   has 

^^  pt,  CL  650.  b^en  thought,  gave  exclusive  jurisdic- 

If  a  soldier  choses  to  accept  com-  ^ion  to  the  third  auditor  of  claims  for 

mutation  instead  of  forage,  he  cannot  horses  lost  in  battle  are  repealed  by 

recover    compensation    for    the    horse  section  5596,  ante.    Thomas  v.  U.  S. 

which  he  may  starve  by  his  mistaken  (1880)  16  Gt  CL  522 
economy.    (1858)  9  Op.  Atty.  Gen,  151. 

The  receipt  of  commutation  for  for-  Decisions    under    former    acts^— See 

age  is  not  conclusive  evidence  that  the  (1822)- 1  Op.  Atty.  Gen.  543;   (1833)  2 

soldier  had  previously  elected  to  take  Op.  Atty.  Gen.  570;  (1834)  2  Opl  Atty. 

it;  but  it  throws  on  him  the  burden  of  Gen.  658;    (1814)  5  Op.  Atty.  Gen.  701. 

showing  that  he  could  not  obtain  for-  cited    without    deflnlte    application, 

age  in  kind.     (1859)  9  Op.  Atty.  Gen*  Terrill  v.  U.  S.  (1893)  28  Ct  Gl.  465; 

334.  Oox  V.  U.   S.    (1906)    41  Ct  CI.  86; 

Negligence  or  fault  of  owner  or  his  Little  v.  tJ.  S.  (1906)  Id.  408;  (1871) 

ngents^— Where  it  is  not  shown  that  the  13  Op.  Atty.  Gen.  507.     See  note  un- 

safety  of  the  horse  was  properly  pro-  der  |  6396,  post 

§  6391.  (Act  June  22,  1874,  c.  395,  §  1.)  Payment  to  officers,  etc., 
for  loss  of  horses  purchased  in  States  in  insurrection. 
The  first  section  of  the  act  of  March  third,  eighteen  hundred  and 
forty-nine,  providing  for  the  payment  for  horses  and  equipments 
lost  by  officers  or  enlisted  men  in  the  military  service,  shall  not  be 
construed  to  deny  payment  to  such  officers  or  enlisted  men,  for 
horses  which  may  have  been  purchased  by  them  in  States  in  in- 
surrection; and  payment  in  any  case  shall  not  be  refused  where 
the  loss  resulted  from  any  exigency  or  necessity  of  the  military 
service,  unless  it  was  caused  by  the  fault  or  negligence  of  such  of- 
ficers or  enlisted  men.    (18  Stat.  193.) 

This  was  the  first  section  of  an  act  to  amend  Act  March  3,  1849,  c.  129, 
section  1  of  which,  mentioned  in  this  section,  was  incorporated  in  R.  S.  |  3482, 
ante,  I  6390.  This  section  may  be  regarded  as  applicable  to  the  construction 
of  said  R.  S.  §  3482. 

Section  2  of  this  act,  limiting  the  time  for  presentation  of  claims,  is  set  forth 
post,  S  6392. 

Notes  of  Deoiaions 

See  notes  under  |  6390,  ante.  the  government,  and  not  of  the  owner, 

Exigeneles     within     this     section^  '^  ^'''' '^l'^  S""^^  ^^  ^^  "J'''^i<Z?^ia 

Where  a  horse  was  killed  on  a  govern-  ^^^^^f'  oJ^'^^  ""'  ^'  ^   ^^^^   ^^ 

ment    transport,    it    was    an    exigency  ^^  ^^  ^"^' 

within    the    statute;    and    where    the  Cited     without    definite    application, 

horse  was  in  charge  of  the  agents  of  Ooz  v.  tJ.  S.  (1906)  41  Gt.  CI.  86. 

§  6392.  (Act  June  22,  1874,  c.  395,  §  2.)     Payment  to  officers,  etc., 

for  horses  lost;  limitation  of  time  for  presentation  of  claims. 

No  claims  under  said  section  or  this  amendment  thereto  shall  be 

considercyd  unless  presented  prior  to  the  first  day  of  January  eighteen 

hundred  and  seventy-six.    (18  Stat.  193.) 

See  notes  to  preceding  section  of  this  act,  ante,  §  6391. 

Subsequent  provisions  relating  to  the  time  for  presentation  of  the  claims 
mentioned  were  made  by  Act  Jan.  9, 1883,  c  16,  and  Act  Aug.  13,  1888,  c  868, 
I  2,  post,  §1  6393-6395. 

§  6393.  (Act  Jan.  9,  1883,  c.  15,  §  1.)     Payment  to  officers,  etc.,  for 
horses  lost;    extension  of  time  for  filing  claims. 
The  time  for  filing  claims  for  horses  and  equipments  lost  by  of- 
ficers and  enlisted  men  in  the  military  service  of  the  United  States, 
which  expired  by  limitation  on  the  thirty-first  day  of  December,  eight- 
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ecn  hundred  and  seventy-five,  be,  and  the  same  is  hereby,  extended 
to  one  year  from  and  after  the  passage  of  this  act ;  and  that  all  such 
claims  filed  in  the  proper  department  before  the  passage  of  this  act 
shall  be  deemed  to  have  been  filed  in  due  time,  and  shall  be  considered 
and  decided  without  refiling.    (22  Stat  401.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  to 
extend  the  time  for  filing  claims  for  horses  and  equipments  lost  by  officers 
and  enlisted  men  in  the  service  of  the  United  States,  and  for  other  purposes." 

The  limitation  mentioned  in  this  section  as  having  expired  on  December  31, 
1876,  was  imposed  by  Act  June  22,  1874,  c.  395,  {  2,  ante,  §  6392. 

A  subsequent  provision  suspending  the  limitation  on  the  presentation  of 
such  claims  for  a  period  of  three  years  was  made  by  Act  Aug.  13,  1888^  c. 
868,  §  2,  post,  §  6396. 

§  6394.  (Act  Jan.  9,  1883,  c.  15,  §  2.)  Payment  to  officers,  etc., 
for  horses  lost ;  claims  not  filed  within  time  limited,  barred. 
All  claims  arising  under  the  act  approved  March  third,  eight- 
een Hundred  and  forty-nine,  entitled  "An  act  to  provide  for  the 
payment  of  horses  and  other  property  lost  or  destroyed  in  the 
military  service  of  the  United  States,"  and  all  acts  amendatory  there- 
of, which  shall  not  be  filed  in  the  proper  department  within  one 
year  from  and  after  the  passage  of  this  act,  shall  be  forever  barred, 
and  shall  not  be  received,  considered,  or  audited  by  any  department 
of  the  government.    (22  Stat.  401.) 

Act  March  3,  1849,  c.  129,  mentioned  in  this  section,  was  incorporated  into 
R.  S.  S  3482,  ante,  $  6390,  and  R.  S.  §§  3483,  3485-8487,  post,  §§  6396,  6398- 
6400. 

See  notes  to  R.  S.  f  3482,  ante,  §  6390,  and  subsequent  provisions,  ||  6391, 
6392,  and  to  section  1  of  this  act,  ante,  §  6393. 

Notes  of  Deeisions 

Construction .F—'*Filed   In  the   proper  tation  on  the  jurisdiction  of  the  court 

department**  construed.     Hardie  v.  U.  of  claims.    Hardie  y.  U.  8.  (1904)  39 

S.  (1904)  39  Ot.  01.  250.  Ot.  01.  250;  Cox  v.  U,  S.  (1906)  41  Ct 

Jttrlsdiction  of  court  of  claims  as  af-  (X  86. 
fected  by  this  act^— This  act  is  no  limi- 

§  6395.  (Act  Aug.  13,  1888,  c.  868,  §  2.)     Payment  to  officers,  etc, 
for  horses  lost;    suspension  of  limitation  of  time  for  filing 
claims. 
The  limitation  heretofore  imposed  by  law  on  the  presentation 
by  officers  or  soldiers  of  claims  for  the  loss  of  horses  and  equip- 
ments in  the  military  services,  during  the  late  war  is  hereby  sus- 
pended for  the  period  of  three  years.    (25  Stat.  437.) 

This  section  was  part  of  an  act  to  extend  the  provisions  of  previous  acts 
for  the  muster  and  pay  of  certain  volunteer  officera  and  enlisted  men.  The 
other  provisions  of  that  act,  contained  in  section  1  thereof,  are  omitted  as 
temporary  merely. 

§  6396.  (R.  S.  §  3483.)  Payment  for  property  lost  while  in  mili- 
tary service. 
Every  person  who  sustains  damage  by  the  capture  or  destruction 
by  an  enemy,  or  by  the  abandonment  or  destruction  by  the  order  of 
the  commanding  general,  the  commanding  officer,  or  quartermaster, 
of  any  horse,  mule,  ox,  wagon,  cart,  sleigh,  harness,  steamboat  or 
other  vessel,  railroad-engine  or  railroad-car,  while  such  *  property 
is  in  the  military  service,  either  by  impressment  or  contract ;  or  who 
sustains  damage  by  the  death  or  abandonment  and  loss  of  any  horse, 
mule,  or  ox,  while  in  the  service,  in  consequence  of  the  failure  on 
the  part  of  the  United  States  to  furnish  the  same  with  sufficient 
forage,  or  whose  horse,  mule,  ox,  wagon,  cart,  boat,  sleigh,  harness, 
vessel,  railroad-engine,  or  railroad-car  is  lost  or  destroyed  by  un- 
avoidable accident  while  such  property  is  in  the  service,  shall  be 
allowed  and  paid  the  value  thereof  at  the  time  when  such  property 
was  taken  into  the  service,  except  in  cases  where  the  risk  to  which 
(7448) 
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the  property  would  be  exposed  was  agreed  to  be  incurred  by  the 
owner:  Provided,  It  appears  that  such  loss,  capture,  abandonment, 
destruction,  or  death  was  without  any  fault  or  negligence  on  the 
part  of  the  owner  of  the  property,  and  while  the  property  was  actual- 
ly employed  in  the  service  of  the  United  States. 

Act  March  3,  1849,  c.  129,  |  2,  9  Stat.  416.    Act  March  8,  1863,  c.  78y  § 
5.  12  Stat  748. 

Notes  of  Deoislons 


1.    Enactment,  amendment,  and  repeal. 
1    ConstnicUon,   operaUon,   and   effect  In 
general. 

8.  Proximate  cause  of  loss. 

4.    Claims  within  this  section. 

6.  What  acts  constitute  impressment. 

9.  Voluntary   naTigation    and   control   by 

owners  of  Tessel. 

7.  Assessment  of  damages. 

8. Use  and  service  after  damage  to 

▼essel. 
9.    Damages    or    expense    incurred    after 

damage  to  Tessel. 
10.   —   Lighterage    in    floating    grounded 


11.  Right  of  insurer  to  subrogation. 

12.  Authority  of  Secretary  of  War  to  re- 

quire Judicial  determination. 

15.  Jurisdiction  of  court  of  claims. 

14.    Burden  of  proof  and  sufficiency  of  evi- 
dence. 
IB.    Proof  of  loyalty. 

16.  Jurisdiction  and  authority  of  third  au- 

ditor, and  awards  made  by  him. 

1.  Enactment,  amendment,  and  re- 
peal.F— This  section  is  not  repealed  by 
the  fonrth  section  of  the  legislative, 
executive,  and  judicial  appropriation 
act  July  12,  1870  (chapter  251).  The 
repealing  clause  of  the  latter  section 
operates  exclusively  on  sections  1  and 
7  of  the  former  act  (1871)  13  Op. 
Atty.  Gen.  507. 

2.  Construction,  operttlon,  tnd  ef- 
fect in  generals-Government  held  not 
liable  for  loss  of  vessel  in  military 
service.  Reybold  v.  U.  S.  (1872)  15 
Wall.  202,  206,  21  L.  Ed.  57. 

The  cases  in  which  contractors  and 
owners  of  impressed  property  may  re- 
cover examined.  Powell  v.  U.  S. 
(1865)   1  Ct.  CI.  400. 

The  term  "war  risk,"  in  a  policy 
wherein  the  government  is  the  insurer, 
cannot  be  extended  beyond  "the  acts 
of  the  public  enemy"  or  "the  casualties 
of  war."  The  government  does  not 
insure  against  its  own  acts.  Bogert  v. 
U.  S.  (1866)  2  Ct  CL  159. 

Where  property  was  in  service  by 
impressment  or  contract,  and  not  mere- 
ly by  being  a  part  of  the  equipment 
furnished  by  the  ofBcer  or  soldier,  such 
claims  are  allowable  under  the  provi- 
sions of  this  section,  which  contains  no 
restrictions  as  to  persons.  (1874)  14 
Op.  Atty.  Gen.  360. 

Where  the  question  is  whether  the 
boat  was  or  was  not  in  the  military 
service  by  contract,  the  distinction  be- 
tween a  contract  which  imports  the 
letting  of  the  boat  for  hire  (locatio 
rei),  and  one  importing  merely  the  car- 
riage of  goods  for  hire  (locatio  operis 
merdom     yehendarum),    is    material; 


contracts  of  the  former  kind  only  be- 
ing within  the  statute.  (1875)  14  Op. 
Atty.  Gen.  536. 

3.  Proximate  ctuse  of  loss.— It  is  the 

proximate  cause  of  loss  which  deter- 
mines the  liability  of  the  insurer,  and 
not  the  remote.  Hence,  where  the  de- 
fendants during  the  war  of  the  reb^- 
lion  insure  in  the  charter  party  of  a 
schooner  against  the  "war  risk,"  and 
she  is  driven  by  a  gale  within  range  of 
the  enemy's  batteries,  but  is  then  at 
anchor  and  safe  from  the  perils  of  the 
sea,  after  which  the  batteries  open 
upon  her  and  destroy  her  ground  tack- 
le, so  that,  she  goes  ashore  and  is 
captured,  the  acts  of  the  enemy  con- 
stitute the  proximate  cause  of  the 
loss,  and  the  defendants  are  liable. 
Baker  v.  U.  8.  (1867)  3  Ct  CL  76. 

4.  Claims  within  this  section^— One 
who  contracted  with  the  government  to 
transport  from  port  to  port,  remote 
from  any  seat  of  war,  stores  and  sup- 
plies not  forming  any  portion  of  the 
stores  or  supplies  of  an  advancing  or 
retreating  army,  is  not  a  person  in  the 
military  service  of  the  United  States 
within  this  section  and  a  petition  al- 
leging attack  and  capture  by  hostile 
Indians  without  fault  of  contractor  is 
not  sufficient  Guttman  v.  U.  8.  (1873) 
18  WaU.  84,  21  L.  Ed.  816. 

This  section  authorizes  payment  only 
for  property  lost  in  military  service  and 
does  not  apply  to  property  lost  by  rea- 
son of  delay  by  order  of  army  officers 
to  prevent  its  reaching  the  enemy.  U. 
S.  V.  Irwin  (1888)  127  U.  S.  125,  8  Sup. 
Ct  1033,  32  L.  Ed.  99. 

The  United  States  held  to  be  char- 
terers of  a  vessel  upon  a  contract  of 
affreightment,  and  not  liable  for  its 
loss.  Shaw  V.  U.  S.  (1876)  93  U.  S. 
235,  239,  23  L.  Ed.  880. 

This  act  does  not  apply  to  the  teams 
of  an  army  contractor,  since  they  are 
not  in  the  service  of  the  United  States. 
Grant  v.  U.  S.  (1863)  1  Ct  Cl.  61. 

Where  a  quartermaster,  with  the  ap- 
proval of  his  commanding  general,  de- 
tains a  contractor's  ice  barge,  but  en- 
ters into  an  agreement  to  deliver  her 
at  a  certain  place  within  a  fixed  period 
"or  pay  a  fair  valuation  for  the  same," 
the  government  will  be  liable  if  the 
barge  be  not  returned.  Conrad  v.  U. 
S.  (1867)  3  Ct  Cl.  89. 

This  section  held  not  to  apply  to 
property  of  a  contractor  in  military 
service,  and  while  so  used  under  the 
control  and  management  of  such  con- 
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tractor.  Porter  v.  U.  S.  (1873)  0  Ct. 
OL  35a  . 

Properly  intended  for  sale  to  the 
Mormons  in  Utah  was  seized  by  the 
Johnston  expedition  in  1857  to  prevent 
its  reaching  the  insurgents,  and  was 
subsequently  used  by  the  army.  Held, 
the  owners  were  entitled  to  recover 
value.     (1861)   10  Op.  Atty.  Gen.  21. 

Marshall  O.  Roberts  is  entitled  to 
compensation  for  the  loss  of  the  steam- 
er Star  of  the  West  under  the  circum- 
stances of  that  case.  (1862)  10  Op. 
Atty.  Gen.  310. 

A  barge  used  for  transportation  of 
merchandise,  and  owned  by  a  person 
not  in  the  military  service,  is  within 
the  species  of  property  enumerated  in 
the  fifth  section  of  this  section  aa 
property  to  be  paid  for  when  lost  in 
the  military  service  of  the  United 
States.     (1868)  12  Op.  Atty.  Gen.  362. 

Where  the  loss  of  a  steamboat  has 
been  caused  by  carelessness,  a  claim 
for  its  value  does  not  fall  within  the 
provisions  of  the  second  section  of  this 
section.     (1860)  13  Op.  Atty.  Gen.  120. 

The  facts  and  circumstances  present- 
ed in  the  claims  of  O.  A.  Perry  &  Co. 
failing  to  show  that  the  claimant's 
property  was  destroyed  while  in  the 
military  service  of  the  United  States 
either  by  impressment  or  contract, 
held,  that  the  claim  is  not  within  the 
provisions  of  this  section.  (1872)  14 
Op.  Atty.  Gen.  187. 

This  section  held  to  apply  to  the 
claim  of  an  officer  whose  horse  was  im- 
pressed and  lost  in  military  service 
while  such  officer  was  absent  on  duty. 
(1874)  14  Op,  Atty.  Gen.  367. 

A  vessel  chartered  by  quartermas- 
ter's department  was  used  as  trans- 
.  port  in  expedition  against  Port  Royal, 
S.  G.,  and  in  such  service  lost  at  sea 
without  fault  of  owner  and  while  under 
control  of  United  States  officers. 
Held,  owners  entitled  to  recover. 
(1879)  16  Op.  Atty.  Gen.  242. 

The  steamer  "Joseph  Pierce,"  at  the 
time  of  her  destruction  by  fire,  July 
81,  1865,  was  not  in  the  military  serv- 
ice of  the  United  States  either  by  con- 
tract or  impressment,  and  accordingly 
the  accounting  officers  of  the  Treasury 
had  no  jurisdiction  to  allow  the  value 
thereof  to  the  owners.  (1881)  17  Op. 
Atty.  Gen.  90. 

5.  What  acts  constitute  Impressment. 
— ^An  order  to  the  owners  of  a  vessel 
to  get  her  ready  under  pain  of  impress- 
ment to  transport  a  cargo  held  not  to 
make  the  government  owners  for  the 
voyage.  Reed  v.  U.  S.  (1870)  11  WalL 
691,  601,  20  L.  Ed.  220,  reversing 
(1868)  4  Ct.  01.  132. 

Where  a  vessel,  which  has  gone  to 
a  Southern  port  during  the  rebellion 
with  a  cargo  for  the  government,  is 
compelled,  under  protest,  by  a  quarter- 
master to  proceed  to  another  port,  but 
is  not  seized  nor  taken  from  the  pos- 
session of  the  master  and  crew,  she 
^s  "impressed"  into  the  military  serv- 
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ice  and  is  not  "appropriated"  within 
the  meaning  of  Act  July  4,  1864  (13 
Stat.  381);  so  that  an  injury  suffered 
by  reason  of  the  impressment  is  not 
"damage"  done  by  the  army  within  the 
meaning  of  the  last  act  Kimball  v. 
U.  S.  (1869)  5  Ct  CI.  252. 

Horses  which  constitute  a  part  of 
the  equipment  of  officers  and  soldiers, 
furnished  by  themselves,  are  not  in  the 
military  service  iJy  "contract,"  much 
less  by  "impressment,"  within  the 
meaning  of  the  term  as  employed  in 
this  section.  (1874)  14  Op.  Atty. 
Gen.  360. 

To  make  an  impressment  binding  up- 
on the  government  it  is  essential  that 
there  be  shown  to  have  existed  such  an 
emergency  as  justified  the  officer  in 
taking  the  property;  but  this,  together 
with  an  actual  taking,  or  what  is  equiv- 
alent thereto,  being  satisfactorily  es- 
tablished by  the  claimant,  nothing 
more  remains  to  be  proven  by  him  un- 
der that  head.  (1876)  14  Op.  Atty. 
Gen.  636. 

A  threat  to  seize  a  vessel  unless  cer- 
tain troops  and  ammunition  are  receiv- 
ed and  transported,  resulting  in  the 
compulsory  submission  of  the  master 
of  the  vessel,  does  not  constitute  an 
impressment  (1881)  17  Op.  Atty. 
Gkn.  90. 

6.  Voluntary  navigation  and  control 
by  owners  of  vessels— An  owner,  navi- 
gating his  vessel  through  his  own  mas- 
ter and  crew,  cannot  recover  for  her 
loss  by  fire,  although  the  vessel  was  in 
the  military  service  of  the  government 
by  impressment,  and  the  loss  was  with- 
out fault  or  negligence  on  the  part  of 
the  owners  or  their  representative^. 
The  voluntary  navigation  of  the  vessel 
by  the  owners,  after  impressment, 
changes  the  character  of  the  transac- 
tion from  impressment  to  contract,  and 
retaining  control  of  her  navigation 
takes  the  case  out  of  the  statute. 
Shaw  V.  U.  S.  (1873)  9  Ct.  01.  388. 

In  June,  1865,  a  steamboat  was  char- 
tered by  the  government  to  run  on  the 
Chattahoochee  and  Appalachicola  riv- 
ers, the  management  of  the  craft  be- 
ing left  in  charge  of  the  owners. 
While  under  charter  it  was  accidental- 
ly lost  by  fire,  held,  that  the  boat  was 
not  in  the  military  service  within  the 
meaning  of  this  section,  and  the  United 
States  incurred  no  liability  for  the 
loss.     (1877)  16  Op.  Atty.  Gen.  206. 

7.  Assessment  of  damagesw— The  gov- 
ernment is  an  insurer  of  a  steamboat 
impressed  into  its  military  service,  and 
hence  in  the  assessment  of  damages 
for  her  service  a  deduction  should  be 
made  from  ordinary  rates.  Russell  v. 
U.  S.  (1869)  6  Ct.  CL  121. 

8.  — «  Use  and  service  after  dam- 
age to  vesselw— Where  payments  have 
been  made  for  the  services  of  a  steam- 
boat after  she  has  been  incapacitated, 
and  the  defendants  have  become  liable 
for  her  loss,  but  before  her.  value  has 
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been  fixed  or  paid  under  Act  March  3, 
1849  (9  Stat.  414),  and  the  defendants 
do  not  ask  that  the  payments  be  re- 
examined, the  court  will  not  disturb  the 
transaction,  nor  treat  the  payments  as 
a  set-off.  Reed  y.  U.  S.  (1868)  4  Gt. 
GL  182.  And  see  Reed  v.  U.  S.  (1870) 
11  WaU.  591,  601,  20  L.  Ed.  220. 

Where  a  vessel  is  taken  from  the 
owners  and  impressed  into  the  military 
service  and  suffers  injuries  while  navi- 
gated by  government  officers,  the  own- 
ers may  recover  for  her  use  and  serv- 
ice during  the  period  of  her  repairs. 
Dozier  v.  U.  S.  (1873)  9  Gt.  Gl.  842. 

9.  Damages  or  expense  Incurred  aft- 
er damage  to  vessels— Under  Act  March 
8,  1849  (9  Stat.  414),  the  United  States 
stand  in  the  relation  of  insurers  of  a 
boat  taken  for  military  purposes,  and 
fulfill  that  obligation  by  paying  for  her 
value  when  destroyed  or  lost  in  their 
service;  and  that  payment  relates  back 
to  the  commencement  of  the  accident  by 
wMch  the  boat  is  finally  destroyed,  and 
they  are  not  liable  for  damages  in  the* 
meantime.  Reed  v.  U.  S.  (1868)  4  Gt. 
GL  132.  And  see  Reed  v.  U.  S.  (1870) 
11  WalL  691,  601,  20  L.  Ed.  220. 

The  United  States  are  not  liable  for 
a  per  diem  compensation  of  a  steam- 
boat taken  for  military  purposes  after 
the  owners  abandoned  the  boat  and 
made  their  protest  to  cover  their  in- 
surance.   Id. 

10.  — «  Lighterage  in  floating  ground- 
ed ve88el.^Where  a  boat,  impressed 
into  the  military  service,  grounds,  by 
reason  of  being  overladen  by  a  quar- 
termaster, the  defendants  are  liable  for 
the  lighterage  paid  by  the  owner  in 
getting  her  afloat  Russell  v.  U.  S. 
(1869)  5  Gt.  GL  121. 

11.  Right  of  Insurer  to  subrogation. 

—Where  a  vessel  which  has  been  im- 
pressed into  the  military  service  is 
lost,  and  the  insurers  pay  the  owner 
the  amount  of  certain  policies  on  the 
vessel,  they  may  maintain  an  action 
in  the  name  of  the  owner,  under  Act 
March  3,  1849  (9  Stat  414),  and  Act 
March  3,  1863  (12  Stat  743).  Shaw 
V.  U.  S.   (1872)  8  Gt  GL  488. 

The  insurers  and  underwriters  are 
entitled  to  be  subrogated  to  the  rights 
of  the  owners  to  the  extent  of  the  loss 
paid.     (1870)  13  Op.  Atty.  Gen.  182. 

12.  Authority  of  Seoretary  of  War 
to     require     Judicial     determination^^ 

Where  a  vessel  was  lost  while  in  the 
military  service  of  the  government,  and 
it  appeared  that  the  owner  had  a  just 
legal  claim  on  the  insurers  for  the  loss, 
the  Secretary  of  War  was  advised  not 
to  entertain  an  application  for  indem- 
nity from  the  government  until  the  li- 
ability of  the  insurance  company  should 
be  judicially  determined.  (1862)  10 
Op.  Atty.  Gen.  267. 

Where  a  claim  against  the  United 
States  for  the  value  of  property  lost  in 
the   military  service,   filed   under   the 


provisions  of  this  act  had  been  ad- 
justed by  the  accounting  officers  of  the 
Treasury,  and  the  amount  found  due 
the  claimant  certified  to  the  Secretary 
of  War  for  the  issue  of  a  requisition 
for  payment,  held,  that  it  was  compe- 
tent 'to  the  Secretary  of  War,  if  it 
should  appear  that  this  claim  belonged 
to  the  class  described  in  the  seventh 
section  of  Act  June  25,  1868,  c.  71, 
to  withhold  his  requisition  and  cause 
the  claim  to  be  transmitted  to  the 
Gourt  of  Glaims  for  adjudication,  not- 
withstanding the  amount  found  due 
thereon  had  been  certified  to  him  as 
aforesaid.  (1869)  18  Op.  Atty.  Gen. 
164. 

13.  Jurisdiction  of  Court  of  Claims.— 

Whether  property  was  impressed  into 
the  military  service  is  a  jurisdictional 
question,  which  may  be  inquired  into 
in  any  judicial  proceeding  based  upon 
a  judgment  or  award  of  the  third  au- 
ditor. Porter  v.  U.  S.  (1886)  20  Gt 
GL  307. 

Act  July  4,  1864,  c.  240,  "to  restrict 
the  jurisdiction  of  the  Gourt  of 
Glaims,"  does  not  repeal  this  act. 
(1868)  12  Op.  Atty.  Gen.  882. 

14.  Burden  of  proof  and  suflleienoy 
of  evidence^— When  the  evidence  of 
ownership  is  incomplete  a  party  can- 
not recover  for  property  taken  or  de- 
stroyed by  the  government  Wiggins 
V.  U.  S.  (1866)  2  Gt  GL  345. 

In  a  steamboat  claim  under  this  sec- 
tion, the  burden  of  proof  rests  on  the 
claimant,  and  before  he  can  become  en- 
titled to  compensation  for  the  loss  of 
his  property  he  must  prove  everything 
made  essential  by  the  act— the  owner- 
ship, the  military  service,  the  destruc* 
tion,  the  unavoidable  character  of  the 
accident,  and  the  entire  absence  of 
fault  or  negligence  on  his  part  (1871) 
18  ()p.  Atty.  Gen.  881. 

To  bring  a  claim  for  the  loss  of  a 
steamboat  within  this  section,  it  must 
be  shown:  First,  that  the  boat  was 
in  the  military  service  either  by  im- 
pressment or  contract;  second,  that 
the  loss  occurred  while  the  boat  was 
actually  employed  in  such  service; 
third,  that  it  was  caused  by  an  una- 
voidable accident,  and  not  through  any 
fault  or  negligence  on  the  part  of  the 
owner;  fourth,  that  the  case  is  not  one 
wherein  the  risk  was  agreed  to  be  in- 
curred by  the  owner.  (1876)  14  Op. 
Atty.  Gen.  536. 

15.  —  Proof  of  loyalty w— It  is  not 

the  duty  of  the  accounting  offices  of 
the  Treasury  to  require  of  claimants 
proof  of  loyalty.  (1877)  16  Op.  Atty. 
Gen.  662. 

16.  Jurisdiction  and  authority  of 
third  auditor,  and  awards  made  by  him. 
>-An  award  made  by  the  third  auditor 
in  favor  of  the  owner  of  a  vessel  tak- 
en by  the  government  under  a  con- 
tract must  be  deemed  to  be  an  award 
on  the  contract,  and  not  a  "judgment" 
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under    these   acts.     Bogert   t.   U.    S.      seized  jure  belli  at  New  Orleans,  upon 

(1866)  2  Gt.  CL  159.  the  capture  of  that  city  by  the  United 
If  an  award  by  the  third  auditor  for      States  nayal  forces,  turned  over  to  the 

a  vessel  destroyed  in  the  military  serv-  army»  and  afterwards  captured  by  the 

ice   of   the   United   States   under   this  rebels,   is   not   within   the  jurisdiction 

act  is  a   "statutory  judgment*'   which  conferred    upon   the   third   auditor   by 

may  be  set  up  as  an  estoppel,  it  Is  in  this   act      (1865)    11   Op.  Atty.   Gen. 

the  nature  of  a  record,  and  cannot  be  878. 

proved    by    parol.      Bogert    v.    U.    S.  The  third  auditor  and  second  comp- 

(1867)  3  Gt  Gl.  18.  troUer  have  no  power,  since  the  pas- 
The  third  auditor  has   exclusive  ju-  sage  of  act  Feb.  21,  1867,  to  settle  a 

risdiction  over  the  accounts  and  claims  claim  for  the  value  of  a  barge  owned 

for  horses  and  other  property  destroy-  by    residents   of   New    Orleans,    which 

ed  in  the  military  service,  under  Act  was   lost  in   1864,   in    the   Mississippi 

Jan.  18,  1837,  c  5.    (1842)  4  Op.  Atty.  river,  while  under  impressment  by  the 

Gen.  16.  military    authorities.      (1868)    12   Op. 

The  act  of  Oongress  does  not  confer  Atty.  Gen.  862. 

upon  the  auditor  a  general  power  of  This  act  placed  all  claims  presented 

revision  over  all  the  accounts   of  the  under  it  within  the  exclusive  jurisdic- 

claimant,  and  over  all  payments  allow-  tion  of  the  third  auditor.    It  made  him 

ed  to  him  for  forage,  for  other  horses  the  sole  tribunal  and  his  awards,  called 

than  the  one  dead,  lost,  or  abandoned,  judgments,  final     (1882)  17  Op.  Atty. 

(1858)  9  Op.  Atty.  Gen.  151.  Gen.  352. 

The  third  auditor,  in  adjusting,  under  The  award  made  by  the  third  auditor 

this  act,  a  claim  for  the  value  of  a  on  the  10th  of  May,  1861,  under  that 

horse  lost  in  the  service  of  the  United  Jaw,  in  favor  of  James  and  Richard  H. 

States,  has  the  right  to  go  behind  the  Porter,  was  binding  upon  all  officers  of 

settlement  of  the  pajrmaster  after  the  the  government;   the  act  July  28.  1866 

second  comptroller's  approval  thereof.  (14     Stat.     327)     being     inapplicable. 

Id.  (1882)   17  Op.  Atty.  (Jen.  352,   over- 

A  claim   for  the  value   of  a  vessel  ruling  (1869)  13  Op.  Atty.  €ren.  9. 

§  6397.  (R.  S.  §  3484.)     Payment  for  horses  lost  by  capture. 

The  two  preceding  sections  shall  extend  to  all  cases  of  the  loss  of 
horses  by  any  officer,  non-commissioned  officer,  or  private  in  the 
military  service  of  the  United  States,  while  in  the  line  of  his  duty  in 
such  service,  by  capture  by  the  enemy,  whenever  it  shall  appear  that 
such  officer,  non-commissioned  officer,  or  private  was  ordered  by 
his  superior  officer  to  surrender,  to  the  enemy,  and  such  capture  was 
made  in  pursuance  of  such  surrender. 
Act  June  25,  1864,  c.  150,  13  Stat.  182. 

The  two  preceding  sections  mentioned  in  this  act  were  R.  S.  §S  3482,  3483, 
ante,  S§  6390,  6396. 

Act  Feb.  28,  1902,  c.  134,  §§  1,  2,  82  Stat  43,  provided  for  payment  for 
horses,  side  arms,  and  baggage  taken  from  Confederate  officers  and  soldiers 
in  violation  of  terms  of  surrender.  By  its  provisions  the  Quartermaster  Gen- 
eral was  directed  to  investigate  claims  and  pay  them  on  proof  therein  set 
out  being  made.  Act  March  3,  1903,  c.  1006,  §  1,  32  Stat  1048,  limited  the 
time  for  filing  such  claims  to  one  year,  which  time  was  successively  extended 
by  Act  April  27,  1904,  c.  1630,  §  1,  33  Stat.  401,  Act  May  30,  1908,  c.  227, 
§  1,  35  Stat.  499,  and  Res.  June  25,  1910,  No.  38,  36  Stat  883 ;  the  last  men- 
tioned resolution  extending  the  time  to  two  years  from  its  passage.  These 
acts  are  omitted,  as  temporary  merely. 

Cited     without    definite     application,      18  Op.  Atty.  Qen.  507  (see  note  under 
Tapia  V.  U.  S.  (1880)  16  Ct  CI.  561      |  6396,  ante), 
(see  note  under  §  6390,  ante) ;    (1871) 

§  6398.  (R.  S.  §  3485.)     Payment  for  condemned  horses  and  equi- 
page. 

Whenever  any  horse  is  condemned  by  a  board  of  officers,  on  ac- 
count of  his  unfitness  for  service,  in  consequence  of  the  Government 
falling  to  supply  forage,  such  horse  and  his  equipage  shall  be  allowed 
and  paid  for :  Provided,  It  shall  be  proven,  by  satisfactory  evidence, 
whether  oral  or  written,  that  the  condemned  horse  and  the  equipage 
were  turned  over  to  a  quartermaster  of  the  Army,  whether  any  re- 
ceipt therefor  was  given  and  produced,  or  not. 
Act  March  3,  1849,  c  129,  §  7,  9  Stat  416. 
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§  6399.  (R.  S.  §  3486.)     Payment  to  guardian  for  horse  lost  by 

minor  in  military  service. 
When  any  minor  engaged  in  the  military  service  of  the  United 
States,  and  provided  with  a  horse  or  equipments,  or  with  military 
accouterments,  by  his  parent  or  guardian,  dies,  without  paying  for 
the  property,  and  the  same  is  lost,  captured,  destroyed,  or  abandoned  in 
the  manner  before  mentioned,  such  parent  or  guardian  shall  be  allowed 
pay  therefor,  on  making  satisfactory  proof,  as  in  other  cases,  and 
the  further  proof  that  he  is  entitled  thereto  by  having  furnished  the 
same. 

Act  March  8,  1849,  c.  129.  |  6,  9  Stat.  416. 

§  6400.  (R.  S.  §  3487.)  Payment  to  owner  for  horse  furnished 
and  lost  in  military  service. 
When  any  person  other  than  a  minor,  engaged  in  the  military 
service,  is  provided  with  a  horse  or  equipments,  or  with  military 
accouterments,  by  any  person,  being  the  owner  thereof,  who  takes 
the  risk  of  such  horse,  equipments,  or  military  accouterments,  on 
himself,  and  the  same  is  lost,  captured,  destroyed,  or  abandoned,  in 
the  manner  before  mentioned,  such  owner  shall  be  allowed  pay  there- 
for, on  making  satisfactory  proof,  as  in  other  cases,  and  the  further 
proof  that  he  is  entitled  thereto,  by  having  furnished  the  same,  and 
having  taken  the  risk  on  himself. 

Act  March  3.  1849,  c.  129,  §  6,  9  Stat.  416. 

§  6401.  (R.  S.  §  3488.)     Auditor  may  take  testimony  as  to  steam- 
boats, etc. 
In  executing  so  much  of  the  preceding  sections  as  provides  for 
payment  for  steamboats  and  other  vessels,  and  railroad  engines  or 
cars,  lost  or  destroyed  while  in  the  military  service  of  the  United 
States,  the  Third  Auditor  of  the  Treasury  is  authorized,  in  person,  or 
in  such  manner  as  he  may  deem  most  compatible  with  the  public 
interests,  to  take  testimony,  and  make  such  investigations  as  he  may 
deem  necessary  in  adjudicating  claims ;   and  for  such  necessary  ex- 
penses incurred  therein,  payment  may  be  made  upon  proper  vouch- 
ers, certified  and  approved  by  the  Third  Auditor. 
Act  June  26,  1864,  c  147,  §  6,  lj3  Stat.  160. 

The  Third  Auditor  was  designated  Auditor  for  the  Interior  Department, 
by  the  Dockery  Act  of  July  31,  1894,  c.  174,  §  3,  ante,  |  417. 

§  6402.  (R.  S.  §  3489.)     Claims  for  collecting,  etc.,  volunteers  for 

the  war  of  the  rebellion,  and  for  horses,  to  be  presented  prior 

to  June  30,  1874. 

No  claims  against  the  United  States,  for  collecting,  drilling,  or 

organizing  volunteers  for  the  war  of  the  rebellion,  shall  be  audited 

or  paid  unless  presented  before  the  thirtieth  day  of  June,  eighteen 

hundred  and  seventy-four.     No  claims  for  horses  lost  prior  to  the 

first  day  of  January,  eighteen  hundred  and  seventy-two,  shall  be 

audited  or  paid  unless  presented  before  the  thirtieth  day  of  June, 

eighteen  hundred  and  seventy-four. 

Act  March  3,  1873,  c.  226,  §  1,  17  Stat.  600. 

Other  provisions  relating  to  limitations  of  the  time  for  presenting  claims  for 
horse  lost  were  made  by  Act  June  22,  1874,  c.  895,  S  2,  Act  Jan.  9,  1883,  c 
15,  and  Act  Aug.  18,  1888,  c.  858,  §  2,  ante,  §§  6392-6395. 

Provisions  for  payment  of  particular  claims  of  States  for  expenses  incur- 
red in  raising  volunteers,  and  for  other  similar  advances  and  expenditures, 
are  contained  in  the  urgent  deficiency  appropriation  act  of  Feb.  14,  1902,  c 
17,  32  Stat.  30,  and  in  the  act  for  the  aUowance  of  certain  claims,  etc.,  Act 
May  27,  1902,  c.  887,  32  Stat.  235. 

Notes  of  Dedaioiis 

Ap'#itoatlon  to  war  oialms  of  states^-  claims  against  the  United  States  does 
The  limitation  prescribed  by  this  sec-  not  apply  to  war  claims  in  behalf  of 
tion  for  auditing  and  paying  certain     states  for  which  provision  was  made 
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by  Act  July  27,  1861,  c  21.     (1879)  16  individaals  and  not  those  of  stetes,  for 

Op.  Atty.  Gen.  284.  the  subjects  therein  designated.    Id. 

The  words  "for  collectlDg,  drilling,  or  It  is  the  duty  of  the  administratiTe 
organizing  volunteers"  must  be  under-  officers  of  the  War  Department  and 
stood  as  meant  to  be  descriptive  of  and  the  accounting  officers  of  the  Treasury 
as  applying  to  that  class  of  war  claims  Department  to  proceed  with  the  exam- 
only  which  had  theretofore  been  provid-  ination  and  auditing  of  these  claims, 
ed  for  by  Acts  Aug.  5,  1861,  c.  51,  July  that  proper  estimates  may  be  sabmit- 
5,  1862,  c.  133,  Feb.  9,  1863,  c.  25,  and  ted  to  Congress  therefor.  Id. 
June  15,  1864,  c.  124;    the  provisions 

of    these   acts   to   which   reference  is  Cited     without    definite    appllcmtioa, 

made  being  construed  to  cover  claims  of  Terrill  v.  U.  S.  (1893)  28  Ct.  CL  465. 

§  6403.  (Act  March  3,  1885»  c.  335.)     Settlement  of  claims  of  offi- 
cers and  enlisted  men  for  loss  of  property  in  military  service. 

That  the  proper  accounting  officers  of  the  Treasury  be,  and  they 
are  hereby,  authorized  and  directed  to  examine  into,  ascertain,  and 
determine  the  value  of  the  private  property  belonging  to  officers  and 
enlisted  men  in  the  military  service  of  the  United  States  which  has 
been,  or  may  hereafter  be,  lost  or  destroyed  in  the  military  service, 
under  the  following  circumstances: 

First.  When  such  loss  or  destruction  was  without  fault  or  neg- 
ligence on  the  part  of  the  claimant. 

Second.  Where  the  private  property  so  lost  or  destroyed  was 
shipped  on  board  an  unseaworthy  vessel  by  order  of  any  officer  au- 
thorized to  give  such  order  or  direct  such  shipment. 

Third.  Where  it  appears  that  the  loss  or  destruction  of  the  pri- 
vate property  of  the  claimant  was  in  consequence  of  his  having  given 
his  attention  to  the  saving  of  the  property  belonging  to  the  United 
States  which  was  in  danger  at  the  same  time  and  under  similar  cir- 
cumstances. 

And  the  amount  of  such  loss  so  ascertained  and  determined  shall 
be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, and  shall  be  in  full  for  all  such  loss  or  damage :  Provided, 
That  any  claim  which  shall  be  presented  and  acted  on  under  au- 
thority of  this  act  shall  be  held  as  finally  determined,  and  shall 
never  thereafter  be  reopened  or  considered:  And  provided  further. 
That  this  act  shall  not  apply  to  losses  sustained  in  time  of  war  or 
hostilities  with  Indians :  And  provided  further.  That  the  liability  of 
the  Government  under  this  act  shall  be  limited  to  such  articles  of 
personal  property  as  the  Secretary  of  War,  in  his  discretion  shall 
decide  to  be  reasonable,  useful,  necessary,  and  proper  for  such  offi- 
cer or  soldier  while  in  quarters,  engaged  in  the  public  service  in 
the  line  of  duty:  And  provided  further.  That  all  claims  now  exist- 
ing shall  be  presented  within  two  years  and  not  after  from  the  pas- 
sage of  this  act ;  and  all  such  claims  hereafter  arising  be  presented 
within  two  years  from  the  occurrence  of  the  loss  or  destruction.  (23 
Stat.  350.) 

This  was  an  act  entitled  "An  act  to  provide  for  the  settlement  of  the  daims 
of  officers  and  enlisted  men  of  the  Army  for  loss  of  private  property  destroy- 
ed in  the  military  service  of  the  United  States." 

Similar  provisions  as  to  claims  for  loss  of  property  of  officers,  seamen,  and 
others  in  the  naval  service,  were  made  by  Act  March  2,  1895,  c  190,  post,  | 
6404. 

Provisions  for  the  payment  to  officers,  etc.,  in  the  military  service  for  horses 
and  equipments  lost  were  made  by  R.  S.  §§  9^482-3489,  and  acts  supplementary 
thereto,  ante,  §§  6390-6395. 

The  provisions  of  this  section  were  extended  to  cover  loss  of  or  damage  to 
baggage  of  officers  and  enlisted  men  by  Act  March  4,  1915,  c  147,  f  1,  post, 
I  6403a. 

Notes  of  Decisions 

Extent  and  nature  of  lurisdlction  oon-  officers  of  the  treasury.    Pursaell  v.  IT. 

f erred   on   treasury   and   war   depart-  S.  (1911)  46  Ct.  a.  509. 

ments^— The  statute  does  not  confer  ex-  Whether  the  loss  happened  under  the 

elusive  jurisdicUon  on  the  accounting  circumstances  described  in  the  statute, 
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and  comeB  within  the  provisions  there- 
of, is  a  question  for  the  determination 
of  the  proper  accounting  officers  of  the 
Treasury,  and  so  does  not  appertain  to 
the  administration  of  the  War  Depart- 
ment (1890)  19  Op.  Atty.  Gen.  693. 
The  duty  of  the  Secretary  of  War  in 
the  case  of  a  claim  under  this  act  is 
limited  to  the  determination  of  wheth- 
er the  property  for  the  loss  of  which  in- 
demnity is  claimed  was  "reasonable, 
useful,  necessary,  and  proper"  for  the 
claimant    Id, 

Loss  occurring  during  ofAceKs  leave 
of  absence^— The  absence  of  an  officer 
properly  on  leave  at  the  time  of  the  loss 
will  not  exclude  him  from  the  relief 
given  by  the  statute  if  the  loss  was 
without  fault  of  negligence  on  his  part 
PursseU  v.  U.  S.  (1911)  46  Ct  a. 
509. 

Finality  of  awani.»Where  the  claim 
of  an  army  officer  for  the  loss  of  pri- 
vate property  in  the  service  was  audit- 
ed, allowed,  and  paid  in  the  usual  man- 
ner, the  government  could  not  reclaim 
the  money  without  showing  that  it  was 
obtained  by  fraud  or  under  a  mistake 
of  fact,  notwithstanding  Act  July  31, 
1894,  providing  that  a  revision  of  an 
account  by  the  comptroller  of  the  treas- 
ury may  be  obtained  within  a  year  aft- 
er it  has  been  settled  by  the  auditor. 
U.  S.  V.  Olmsted  (1902)  118  Fed.  433, 
56  O.  C.  A.  249. 

A  payment  made  pursuant  to  this  act 
cannot  be  recovered  back,  in  the  ab- 
sence of  mistake  or  fraud,  which  is  not 
shown  by  a  complaint  stating  that,  aft- 
er payment  of  the  claim,  the  depart- 
ment disallowed  the  claim  for  the  rea- 


son that  the  loss  was  not  without  fault 
of  the  claimant;  this  being  but  an  al- 
legation of  the  reason  assigned  by  the 
departinent  for  its  action,  and  not  an 
allegation  of  the  fact  that  the  loss  was 
not  without  his  fault.  U.  S.  v.  Willcox 
(1902)  118  Fed.  729,  55  C.  C.  A.  519. 

Where  the  claim  of  an  army  officer 
against  the  government  for  the  value  of 
personal  property  lost  in  the  service, 
presented  under  this  section  was  al- 
lowed by  the  auditor  for  the  war  de- 
partment, and  paid,  the  government 
cannot  recover  the  amount  so  paid  from 
such  officer  upon  a  petition  showing  that 
the  claim  was  subsequently  revised  by 
the  comptroller  and  disallowed  because 
of  the  insufficiency  of  the  proofs,  and 
that  the  auditor  thereafter  settled  the 
claim,  and  charged  the  amount  back  to 
the  officer,  there  being  no  allegation  of 
fraud  or  mistake,  or  that  the  claim 
was  not  in  fact  one  properly  allowable 
under  the  statute;  and  especially  where 
it  is  not  shown  that  the  officer  was  ad- 
vised of  the  action  taken  after  the  pay- 
ment was  made.  U.  S.  v.  Olmsted  (C. 
C.  1900)  106  Fed.  286. 

Acceptance  by  claimant  of  amount  al- 
lowed as  satisfaction.— The  acceptance 
by  the  claimant  of  the  amount  allowed 
by  the  accounting  officers  operate  as  a 
satisfaction  of  the  claim.  Purssell  v. 
U.  S.   (1911)  46  Ct  01.  509. 

Effect  of  act  as  limiting  ]urlsdictlon 
of  court  of  clalnM.— This  act  has  no  ap- 
plication to  the  judiciary  and  is  no  lim- 
itation on  the  jurisdiction  of  the  court 
of  claims  in  cases  for  horses  lost  in  the 
military  service.  Cox  v.  U.  S.  (1906) 
41  Ct  01.  88. 


§  6403a.  (Act  March  4,  1915,  c.  143,  §  1.)  Settlement  of  claims 
of  officers  and  enlisted  men  for  loss  of  or  damage  to  baggage. 
The  provisions  of  the  Act  of  March  third,  eighteen  hundred  and 
eighty-five  (Twenty-third  Statutes,  page  three  hundred  and 
fifty),  entitled  "An  Act  to  provide  for  the  settlement  of  the  claims 
of  officers  and  enlisted  men  of  the  Army  for  loss  of  private  prop- 
erty destroyed  in  the  military  service  of  the  United  States,"  shall 
hereafter  extend  to  cover  loss  of  or  damage  to  the  regulation  allow- 
ance of  baggage  of  officers  and  enlisted  men  sustained  in  shipment 
under  orders,  to  the  extent  of  such  loss  or  damage  over  and  above 
the  amount  recoverable  from  the  carrier  furnishing  the  transporta- 
tion.   (38  Stat.  1077.) 

This  was  a  part  of  the  Army  appropriation  act  for  the  fiscal  year  1916, 
cited  above. 

Act  March  3,  1885,  c.  856,  mentioned  in  this  section,  is  set  forth  ante,  | 
6403. 

§  6404.  (Act  March  2,  1895,  c.  190.)  Settlement  of  claims  of  offi- 
cers, seamen,  etc.,  for  loss  of  property  in  naval  service. 
That  the  proper  accounting  officers  of  the  Treasury  be,  and  they  are 
hereby,  authorized  and  directed  to  examine  into,  ascertain,  and  deter- 
mine the  value  of  the  private  property  belonging  to  officers,  petty  of- 
ficers, seamen,  and  others  in  the  naval  service  of  the  United  States 
which  has  been  or  may  hereafter  be  lost  and  destroyed  in  the  naval 
service  by  shipwreck  or  other  marine  disaster,  under  the  following 
circumstances: 

(7455) 


§  6404  DBBT8  DUB  BY  OB  TO  THB  UNITED  8TATBS  (Tit.  36 

First.  When  such  loss  or  destruction  was  without  fault  or  negli- 
gence on  the  part  of  the  claimant. 

Second.  Where  the  private  property  so  lost  or  destroyed  was 
shipped  on  board  an  unseaworthy  vessel  by  order  of  any  officer  au- 
thorized to  give  such  order  or  direct  such  shipment. 

And  the  amount  of  such  loss  or  losses  which  have  accrued  prior 
to  the  passage  of  this  Act  so  ascertained  and  determined  upon  settle- 
ment by  the  proper  accounting  officers  of  the  Treasury  shall  be  paid 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  and 
all  losses  that  shall  hereafter  accrue  shall  be  certified  by  the  Secre- 
tary of  the  Treasury  at  the  commencement  of  each  regular  session 
to  the  Speaker  of  the  House  of  Representatives  who  shall  lay  the 
same  before  Congress  for  consideration,  and  shall  be  in  full  for  all 
such  loss  or  damage :  Provided,  That  any  claim  which  shall  be  pre- 
sented and  acted  upon  under  authority  of  this  Act  shall  be  held  as 
finally  determined,  and  shall  never  thereafter  be  reopened  or  con- 
sidered: And  provided  further,  That  this  Act  shall  not  apply  to 
losses  sustained  in  time  of  war:  And  provided  further.  That  the 
liability  of  the  Government  under  this  Act  shall  be  limited  to  such 
articles  of  personal  property  as  are  required  by  the  United  States 
Naval  Regulations,  and  in  force  at  the  time  of  loss  or  destruction, 
for  such  officers,  petty  officers,  seamen,  or  others  engaged  in  the 
public  service,  in  the  line  of  duty:  And  provided  further.  That  the 
amounts  which  have  been  paid  to  persons  in  the  naval  service  un- 
der sections  two  hundred  and  eighty-eight,  two  hundred  and  eighty- 
nine,  and  two  hundred  and  ninety  of  the  Revised  Statutes  shall  be 
deducted  in  the  settlement  of  all  claims  under  this  Act:  And  pro- 
vided further,  That  the  value  of  the  article  or  articles  lost  or  de- 
stroyed shall  be  their  value  at  the  date  of  loss  or  destruction :  And 
provided  further.  That  all  claims  now  existing  shall  be  presented 
within  two  years,  and  not  after,  from  the  passage  of  this  Act;  and 
all  such  claims  hereafter  arising  be  presented  within  two  years  from 
the  occurrence  of  the  loss  or  destruction.  That  nothing  in  this 
Act  shall  be  construed  to  authorize  the  reopening  or  payment  of 
any  claims  for  losses  of  private  property  on  vessels  sunk  or  other- 
wise destroyed  prior  to  August  twentieth,  eighteen  hundred  and 
eighty-four.    (28  Stat.  962.) 

This  was  an  act  entitled  "An  act  to  provide  for  the  reimbursement  of  offi- 
cers and  seamen  for  property  lost  or  destroyed  in  the  naval  service  of  the 
United  States." 

Similar  provisions  as  to  claims  for  loss  of  property  of  officers  and  enlisted 
men  in  the  military  service  were  made  by  Act  March  3,  1885,  c.  335,  ante,  i 
6403»  and  Act  March  4,  1915,  c.  143,  |  1,  ante,  §  6403a. 

§  6405.  (R.  S.  §  1089.)     Payment  of  judgments  of  Court  of  Claims. 

In  all  cases  of  final  judgments  by  the  Court  of  Claims,  or,  on  ap- 
peal, by  the  Supreme  Court,  where  the  same  are  affirmed  in  favor 
of  the  claimant,  the  sum  due  thereby  shall  be  paid  out  of  any  general 
appropriation  made  by  law  for  the  payment  and  satisfaction  of  pri- 
vate claims,  on  presentation  to  the  Secretary  of  the  Treasury  of  a 
copy  of  said  judgment,  certified  by  the  clerk  of  the  Court  of  Claims, 
and  signed  by  the  chief  justice,  or,  in  his  absence,  by  the  presiding 
judge  of  said  court. 

Act  March  3,  1863,  c.  92,  8  7,  12  Stat  766. 

By  a  subsequent  provision  the  Secretary  of  the  Treasury  was  required  to  ccr^ 
tify  to  Congress  for  appropriation  only  such  judgments  as  were  not  to  be  ap- 
pealed, or  such  judgments  as,  having  been  appealed,  had  been  decided  to  be 
due  and  payable.    Act  Sept.  30,  1890,  c.  1126,  §  1,  post,  §  6406. 

Provisions  for  deducting,  from  any  judgment  recovered  or  other  daim  duly 
allowed  against  the  United  States,  the  amount  of  any  indebtedness  of  the 
plaintiff  or  claimant  to  the  United  States,  were  made  by  Act  March  8,  1875, 
c.  149,  §  1,  post,  §  6407. 

The  Secretary  of  the  Treasury  was  required,  at  the  commencement  of  each 
session  of  Congress,  to  report  the  amount  of  each  claim  allowed  to  the  Speak- 
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er  of  the  House  of  Representatives  and  the  presiding  officer  of  the  Senate, 
by  a  provision  of  Act  July  7,  1884,  c  334,  §  1,  ante,  f  398. 

The  section  of  the  Revised  Statutes  next  following  this  section,  R.  S.  §  1090, 
allowed  interest,  where  a  judgment  of  the  Court  of  Claims  in  favor  of  the 
claimant  was  appealed  from  and  affirmed  by  the  Supreme  Court,  at  the  rate 
of  five  per  cent,  per  annum,  from  the  date  of  presentation  of  a  certified  copy 
of  the  judgment  to  the  Secretary  of  the  Treasury,  as  provided  by  this  section. 
It  was  superseded  by  a  proyision  of  Act  Sept  30,  1890,  c.  1126,  S  1,  post,  S 
6406. 

Notes  of  Bedsions 


Claims  within  Jurlsdiotion  of  oourt  of 
olaims^— The  jurisdiction  of  the  court 
of  claims  is  restricted  to  money  claims, 
and  does  not  extend  to  land  claims  or 
for  specific  performance.  U.  S.  t, 
Jones  (1889)  9  Sup.  Ct  669,  131  U.  S. 
1,  33  L.  Ed.  90. 

Situs  of  claim.— While  a  debt  due 
from  the  United  States  has  no  locality 
in  the  District  of  Columbia,  yet  when 
an  appropriation  has  been  made  by 
Congress  to  pay  a  finding  by  the  court 
of  claims  in  favor  of  a  clfiimant,  and 
nothing  remains  to  be  done  but  the  is- 
suance by  the  Treasurer  of  the  United 
States  of  a  checlc  to  the  claimant  in 
payment  of  the  claim,  the  fund  has  a 
locality  in  this  District  as  between  the 
Treasurer  and  the  claimant,  or  one  hav- 
ing an  equitable  lien  on  the  fund  creat- 
ed by  contract  with  the  claimant.  Rob- 
erts v.  Consaul  (1905)  24  App.  D.  C. 
651. 

Objeot  tnd  effoot  of  presenting  cortl- 
fled  copy  of  ]udgment.— The  certified 
copy  of  a  judgment  of  the  court  of 
claims  on  which  a  judgment  creditor  is 
paid  at  the  Treasury  bears  no  com- 
mand; runs  not  against  the  property 
of  the  defendants;  nor  is  the  Secretary 
of  the  Treasury  in  any  sense  an  offi- 
cer of  the  court.  It  therefore  contains 
none  of  the  ingredients  of  a  writ  of  ex- 
ecution. Brown  v.  U.  S.  (1S70)  6  Ct 
CL  171. 

Power  of  secretary  to  examine  or  re- 
vise ludgmcnt^— This  statute  applies  to 
special  appropriations  made  for  the  sat- 
isfaction of  a  particular  judgment  and 
the  Secretary  lyis  no  power  whatever 
to  go  behind  the  judgment  in  his  ex- 
amination, nor  is  the  right  of  appeal 
affected  by  R.  S.  §  236,  ante,  §  368. 
U.  S.  V.  Jones  (1886)  7  Sup.  Ct.  283, 
284,  119  U.  S.  477,  30  L.  Ed.  440. 

Propriety  of  payment  within  ninety 
days  after  Judgment,   right  of  appeal 

§  6406.  (Act  Sept.  30,  1890,  c.  1126,  §  1.)     Judgments  of  Court  of 
Claims  to  be  certified  by  Secretary  of  tlie  Treasury;   interest* 

Hereafter  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury 
to  certify  to  Congress  for  appropriation  only  such  judgments  of 
the  Court  of  Claims  as  are  not  to  be  appealed,  or  such  appealed 
cases  as  shall  have  been  decided  by  the  Supreme  Court  to  be  due  and 
payable.  And  on  judgments  in  favor  of  claimants  which  have  been 
appealed  by  the  United  States  and  affirmed  by  the  Supreme  Court,  in- 
terest, at  the  rate  of  four  per  centum  per  annum,  shall  be  allowed  and 
paid  from  the  date  of  filing  the  transcript  of  judgment  in  the  Treasury 
Department  up  to  and  including  the  date  of  the  mandate  of  affirmance 
by  the  Supreme  Court :  Provided,  That  in  no  case  shall  interest  be  al- 
6  U.S.CoMP.*16-467  (7457) 


having  been  walved.^If  the  right  of  ap- 
peal from  judgments  of  the  Court  of 
Claims  in  the  direct  tax  cases  be  waived 
by  both  parties  by  stipulations  on  rec- 
ord, no  legal  objection  would  exist  to 
the  payment  by  the  Treasury  Depart- 
ment of  such  claims  prior  to  the  ex- 
piration of  the  ninety  days  within  which 
appeals  must  be  taken.  (1890)  20  Op. 
Atty.  Gen.  547. 

It  is,  however,  deemed  unwise  for  the 
Department  of  Justice  to  adopt  any 
general  rule  giving  such  stipulations. 
Id. 

Right  of  set-ofT^-The  Treasury  has 
authority  to  set  off  an  indebtedness  due 
from  a  claimant  to  the  government 
against  a  judgment  recovered  by  him. 
Labadie  ▼.  U.  S.  (1898)  83  Ct.  CL  476. 

Appropriations  from  which  claims 
m«y  be  pald^^When  there  are  legal  lia- 
bilities on  the  part  of  the  government, 
its'  creditors  on  that  account  cannot 
obtain  payment  until  there  Is  an  appro- 
priation therefor.  If  no  direct  appro- 
priation for  that  purpose  exists,  they 
may  bring  action  in  this  court,  and  if 
they  obtain  judgment  they  may  have 
the  same  paid  out  of  any  money  appro- 
priated for  the  payment  and  satisfaction 
of  private  claims.  Mitchell  v.  U.  S. 
(1883)  18  Ct.  CI.  281,  judgment  re- 
versed 19  Ct  a.  703,  109  U.  S.  146,  8 
Sup.  Ct.  151. 

Cited    without    definite    application, 

U.  S.  V.  Alire  (1867)  6  Wall.  573,  574, 
576,  18  L.  Ed.  947;  U.  S.  v.  Real  Es- 
tate €av.  Bank  (1881)  104  U.  S.  728, 
732,  26  D.  Ed.  908;  Interstate  Com- 
merce Commission  v.  Brimson  (1894) 
14  Sup.  Ct.  1125,  1135,  154  U.  S.  447, 
38  L.  Ed.  1047;  U.  S.  v.  Barber  (1896) 
74  Fed.  483,  489,  20  C.  C.  A.  616;  White 
V.  Arthur  (C.  C.  1882)  10  Fed.  80.  87; 
Pacific  Railroad  ▼.  U.  S.  (1891)  26  Ct. 
CI.  564. 
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lowed  after  the  term  of  the  Supreme  Court  at  which  said  judgment 
was  affirmed.    (26  Stat.  537.) 

These  were  provisions  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1890,  cited  above. 

A  provision  for  interest,  where  a  judgment  in  favor  of  the  claimant  was  ap- 
pealed from  and  affirmed  by  the  Supreme  Court,  at  the  rate  of  five  per  cent 
per  annum  from  the  date  of  presentation  of  a  certified  copy  of  the  judgment 
to  the  Secretary  of  the  Treasury,  as  provided  by  R.  S.  §  1089,  ante,  |  6405, 
made  by  R.  S.  §  1090,  was  superseded  by  this  provision. 

Final  judgments  or  decrees  rendered  in  suits  brought  under  the  provisions  of 
the  Tucker  Act  of  March  3,  1887,  c.  359,  bore  interest  from  the  date  of  the 
rendition  thereof  to  the  time  when  an  appropriation  was  made  for  the  pay- 
ment thereof,  at  the  rate  of  four  per  centum  per  annum,  by  section  10  of  said 
act,  ante,  S  1578. 

Notes  of  Deoisions 


Effect  of  provision  aliowlng  Interest. 

—Interest  on  the  judgments  of  the  court 
of  claims  is  regulated  by  this  act,  and 
not  by  section  10  of  the  Tucker  Act. 
Pacific  Coast  S.  S.  Co.  v.  U.  S.  (1897) 
33  Ct.  CI.  36;  Mosby  v.  U.  S.  (1897)  33 
Ct,  CI.  58. 

A  statute  providing  that  the  govern- 
ment shall  pay  interest  on  judgments  is 
as  binding  as  an  agreement  Hobbs  v. 
U.  S.  (1884)  19  Ct  CI.  220. 

The  allowance  of  interest  is  not  a 
matter  of  discretion  with  either  court, 
but  of  legal  right  State  of  New  York 
V.  U.  S.  (1896)  31  Ct  CI.  276. 

Judgments  entitled  to  bear  interest.^ 

Tie  liability  assumed  by  the  govern- 
ment does  not  include  the  payment  of 
interest  upon  judgments  recovered 
against  collectors  of  customs,  and  such 
interest  cannot  be  collected.  White  v, 
Arthur  (C.  C.  1882)  10  Fed.  80,  91. 

Interest  is  not  recoverable  on  a  judg- 
ment in  the  court  of  claims,  where  the 
judgment  was  founded  on  a  tort,  and 
the  case  had  been  referred  to  the  court 
under  a  special  act  (25  Stat  1334), 
which  contained  no  provision  in  relation 
to  interest  Bunton  v.  U.  S.  (C.  C. 
1894)  62  Fed.  171. 

If  the  defendants  appeal  from  a  judg- 
ment in  favor  of  a  claimant,  and  it  be 
affirmed,  he  will  be  entitled  to  interest, 
notwithstanding  that  he  himself  a|»peal- 
ed  as  to  certain  demands  adversely  de- 
cided. Hobbs  V.  U.  S.  (1884)  19  Ct 
CI.  220. 

Where  a  judgment  is  affirmed  so  far 
as  it  is  in  favor  of  a  claimant,  and  is  re- 
versed so  far  as  it  is  adverse  to  him, 
he  is  entitled  to  have  interest  added  by 
the  Court  of  Claims  on  the  former,  and 
incorporated  into  the  final  judgment 
rendered  under  the  mandate.  State  of 
New  York  v.  U.  S.  (1896)  31  Ct  CI. 
276. 

The  statutes  do  not  contemplate  in- 
terest on  a  judgment  reversed  for  an 
error  of  the  trial  court  in  giving  the 
claimant  too  much.  Mosby  v.  U.  S. 
(1897)  33  Ct  CI.  58. 

Only  such  judgments  of  the  Court  of 

§  6407.  (Act    March    3,    1875,    c.    149.)     Payment   of   judgments 
and  claims  against  United  States  subject  to  off -sets;   proceed- 
ings. 
When  any  final  judgment  recovered  against  the  United  States 

or  other  claim  duly  allowed  by  legal  authority,  shall  be  presented 
(7458) 


Claims  as  have  been  appealed  from  to 
the  Supreme  Court  and  affirmed  by  the 
latter  are  interest-bearing  under  that 
section,  and  they  become  interest-bear- 
ing from  the  date  of  their  presentation 
in  good  faith  for  payment.  (1887)  18 
Op.  Atty.  Gen.  548. 

Semble  that  a  presentation  made  by  a 
claimant  who  afterwards  takes  an  ap- 
peal from  the  judgment  is  of  no  avail. 
Id. 

Where  a  judgment  by  the  Court  of 
Claims  in  favor  of  a  claimant  was  ap- 
pealed by  the  United  States  to  the  Su- 
preme Court,  which  court  reversed  the 
judgment,  and  directed  the  Court  of 
Claims  to  enter  judgment  for  a  larger 
amount  in  favor  of  claimant,  interest  is 
not  allowable  on  the  latter  sum.    Id. 

Necessity  of  appropriation  for  pay- 
ment of  interest  before  such  payments 
can  be  made.— Interest  cannot  lawfully 
be  paid  on  a  judgment  of  the  Court  of 
Claims  against  the  United  States  where 
no  appropriation  is  made  for  the  pay- 
ment of  interest  (1892)  20  Op.  Atty. 
Gen.  423. 

Acceptance  of  payment  as  bar  to  re- 
covery of  interests— A  claimant  who  ac- 
cepts, in  payment  of  a  judgment  of  the 
court  of  claims,  a  sum  of  money  appro- 
priated by  congress  for  that  purpose, 
by  an  act  which  declares  that  such  sum 
shall  be  "in  full  satisfac^tion  of  the  judg- 
ment,'* cannot  thereafter  maintain  a  suit 
to  recover  interest  on  such  judgment 
Pacific  R.  Co.  v.  U.  S.  (1895)  15  S.  Ct 
766,  158  U.  S.  118,  39  L.  Ed.  9ia 

Decisions    under    former    statutes.^ 

This  section  is  still  in  force  as  to  the 
subject  to  which  it  relates.  U.  S.  ▼. 
Jones  (1889)  9  Sup.  Ct  669,  671,  131 
U.  S.  1,  33  L.  Ed.  90. 

Cited    without    definite    application, 

U.  S.  V.  Blackfeather  (1894)  15  Sup. 
Ct  64,  69,  155  U.  S.  180,  39  L.  Ed. 
114;  U.  S.  V.  Barber  (1896)  74  Fed. 
483,  486,  20  C.  C.  A.  616;  Commis- 
sioners of  the  Sinking  Fund  v.  Bnck- 
ner  (0.  C.  1891)  48  Fed.  533,  535. 
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to  the  Secretary  of  the  Treasury  for  payment,  and  the  plaintiff 
or  claimant  therein  shall  be  indebted  to  the  United  States  in  any 
manner,  whether  as  principal  or  surety,  it  shall  be  the  duty  of 
the  Secretary  to  withhold  payment  of  an  amount  of  such  judg- 
ment or  claim  equal  to  the  debt  thus  due  tQ  the  United  States ;  and 
if  such  plaintiff  or  claimant  assents  to  such  set  off,  and  discharges  his 
judgment  or  an  amount  thereof  equal  to  said  debt  or  claim,  the  Sec- 
retary shall  execute  a  discharge  of  the  debt  due  from  the  plaintiff 
to  the  United  States.  But  if  such  plaintiff,  or  claimant,  denies  his 
indebtedness  to  the  United  States,  or  refuses  to  consent  to  the  set-off, 
then  the  Secretary  shall  withhold  payment  of  such  further  amount  of 
such  judgment,  or  claim,  as  in  his  opinion  will  be  sufficient  to  cover 
all  legal  charges  and  costs  in  prosecuting  the  debt  of  the  United  States 
to  final  judgment.  And  if  such  debt  is  not  already  in  suit,  it  shall  be 
the  duty  of  the  Secretary  to  cause  legal  proceedings  to  be  imme- 
diately commenced  to  enforce  the  same,  and  to  cause  the  same  to  be 
prosecuted  to  final  judgment  with  all  reasonable  dispatch.  And  if 
in  such  action  judgment  shall  be  rendered  against  the  United  States, 
or  the  amount  recovered  for  debt  and  costs  shall  be  less  than  the 
amount  so  withheld  as  before  provided,  the  balance  shall  then  be  paid 
over  to  such  plaintiff  by  such  Secretary  with  six  per  cent,  interest, 
thereon  for  the  time  it  has  been  withheld  from  the  plaintiff.  (18  Stat. 
481.) 

This  was  an  act  entitled  "An  act  to  provide  for  deducting  any  debt  due 

the  United  States  from  any  judgment  recovered  against  the  United  States  by 

such  debtor." 

Notes  of  Deoislons 


9. 
10. 


IL 


L    Operation  and  effect  in  general. 

2.    Nature  of  remedy. 

8.  Right  of  executive  offlcers  to  re-exam- 
ine judgment  or  aet  off  debits  litigat- 
ed In  the  suit.  , 

4.  ConcluslyenesB  of  set-off  acquiesced  in 
by  creditor. 

6.  Failure  to  withhold  money  due  con- 
tractor as  affecting  sureties  on  con- 
tractor's bond. 

6.  Necessity  of  suit  or  action  to  enforce  or 

preserve  right  of  set-off. 

7.  Amount  to  be  withheld. 

8.  Debts  and  claims  subject  to  set-off  in 

general. 

Set-off  against  moneys  due  states. 

Set-off  against  salaries  of  federal 

judges. 

Set-off  against  money  taken  from 

claimant's  person  while  under  arrest 
for  forging  money  orders. 

12.    Decisions  prior  to  enactment  of  statute. 

r.  Operation  and  effect  In  general.— 

The  authority  to  settle  claims  due  to 
and  from  the  United  States  by  setting 
one  off  against  the  other,  as  provided  in 
this  section  is  thereby  conferred  ex- 
clusively on  the  secretary  of  the  treas- 
ury, and  not  on  any  court.  U.  S.  v. 
Griswold  (D.  C.  1887)  30  Fed.  C04. 

The  right  of  set-off  where  the  gov- 
ernment is  both  debtor  and  creditor  is 
established  and  provided  for  by  section 
1766,  and  by  this  act,  but  it  exists  inde- 
pendently of  those  enactments  and  is 
founded  upon  section  236.  Taggart  T. 
U.  S.  (1881)  17  Ct.  01.  322. 

It  is  the  duty  of  the  accounting  officers 
in  proper  cases  to  set  off  the  demand 
of  the  United  States  against  the  mon- 
eys due  its  debtor.  George  Howes  & 
Co.  V.  U.  S.  (1889)  24  Ct  CL  170.    See, 


also,  Schooner  Henry  v.  XJ.  S.   (1900) 
35  Ct.  CI.  393. 

The  Treasury  has  authority  to  set  off 
an  indebtedness  due  from  a  claimant  to 
the  government  against  a  judgment  re- 
covered by  him.  Labadie  y.  U.  S. 
(1898)  33  Ct  CI.  476. 

2.  Nature  of  ramedyw— This  act  does 
not  create  a  lien  on  the  money  due  to 
the  claimant  in  favor  of  the  govern- 
ment U.  S.  t.  Ennis  (C.  C.  1904)  132 
Fed.  133. 

Set-off  differs  from  a  lien,  inasmuch 
as  the  former  belongs  exclusively  to 
the  remedy,  and  is  merely  a  right  to 
insist,  if  the  party  thinks  proper  to  do 
so,  when  sued  by  his  creditor,  on  a 
counter  demand,  which  can  only  be  en- 
forced through  the  medium  of  judicial 
proceedings;  whilst  the  latter  is,  in 
effect,  a  substitute  for  a  suit  (1834) 
2  Op.  Atty.  Gen.  663. 

3.  Right  of  executive  offlcers  to  re- 
examine Judgment  or  set  off  debits  lit- 
igated in  the  suit^— This  statute  gives 
the  accounting  officers  of  the  govern- 
ment no  authority  to  re-examine  the 
judgment,  but  provides  a  way  pf  pay- 
ment and  satisfaction  if  the  creditor 
shall  at  the  time  of  the  presentation  of 
his  judgment  be  a  debtor  of  the  United 
States  for  anything  except  what  is  in- 
cluded in  the  judgment,  which  is  con- 
clusive as  to  everything  it  embraces. 
U.  S.  v.  Jones  (1886)  7  Sup.Ct  283, 
285,  119  U.  S.  477,  30  L.  Ed.  440. 

This  act  gave  the  accounting  officers 
of  the  United  States  no  authority  to 
re-examine  the  judgment,  but  merely 
to  offset  it  with  another  claim,   and 
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hence  the  treasury  had  no  appellate 
jurisdiction,  but  that  the  same  was 
vested  in  the  United  States  supreme 
court    Id. 

Where  the  government,  as  defendant, 
has  sought  to  use  an  independent  de- 
mand against  the  claimant  by  way  of 
set-off,  the  Secretary  of  the  Treasury 
cannot  afterward  use  it  to  reduce  a 
judgment  recovered  by  the  claimant; 
but  where  the  government  did  not  set 
up  in  the  suit  its  independent  cross- 
demand,  the  Secretary  may  assert  it  as 
a  set-off  against  the  judgment  in  the 
manner  provided  by  this  act.  In  the 
former  case  his  action  would  be  an  un- 
constitutional assumption  of  judicial 
power;  in  the  latter,  constitutional 
and  legal.  Bonnafon  v.  U.  S.  (1878) 
14  Ct  CL  484. 

4.  Conclusiveness  of  set-off  acqoi- 
esoed  in  by  creditor.— Where  a  judg- 
ment creditor  of  the  government  elects 
to  allow  a  cross-demand  or  set-off  as- 
serted by  the  Secretary  of  the  Treas- 
ury in  the  manner  provided  by  this  act, 
he  cannot  afterward  maintain  an  ac- 
tion on  his  judgment  for  the  balance 
so  set  off.  Bonnafon  t.  U.  S.  (1878) 
14  Ot  CL  484. 

5.  Failuro  to  withliold  money  duo 
contractor  as  affecting  sureties  on  con- 
tractor's bond.— The  failure  of  the 
Treasury  Department  to  withhold  any 
part  of  a  payment  due  to  a  govern- 
ment contractor  on  account  of  a  claim 
of  the  United  States  against  him  for  a 
prior  breach*  of  the  contract,  as  au- 
thorized and  required  by  this  act,  does 
not  release  the  sureties  on  the  con- 
tractor's bond  from  liability  for  such 
daim.  U.  S.  t.  Ennis  (O.  O.  1904) 
132  Fed.  133. 

6.  Necessity  of  suit  on  action  to  en- 
force or  preserve  right  of  set-off^— A 

judgment  against  the  United  States 
can  neither  be  enforced  by  process  nor 
transferred  so  as  to  prevent  the  gov- 
ernment from  setting  off  against  it  any 
cross-demand  against  the  judgment 
plaintiff,  especially  in  view  of  this  act, 
expressly  requiring  such  set-off.  Hence 
there  is  no  necessity  nor  ground  for 
the  issuance  of  a  preliminary  injunc- 
tion or  restraining  order  by  a  court  of 
equity,  in  a  suit  by  the  United  States 
to  set  off  cross  judgments,  to  prevent 
the  transfer  of  his  judgment  by  the 
defendant.  Teller  v.  U.  S.  (1901)  113 
Fed.  463,  51  0.  C.  A.  297. 

7.  Amount  to  be  withheld.— If  there 
be  due  the  claimant  any  sum  over  and 
above  that  which  is  necessary  to  make 
good  the  debt,  it  ought  not  to  be  re- 
tained, but  should  be  paid  to  him,  or 
to  his  lawful  assignee.  (1844)  4  Op. 
Atty.  Gen.  316. 

8.  Debts  and  claims  subject  to  set- 
off In  general.— Bonds  deposited  under 
sections  9701,  9706,  post,  to  secure  the 
circulation  of  a  national  bank,  are  held 
by  the  government  as  a  trustee,  and 
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the  surplus  of  the  proceeds  thereof, 
after  payment  of  the  notes,  cannot  be 
set  off  by  the  government  against  an 
unsecured  deposit  of  postal  funds,  but 
must  be  distributed  ratably  among  all 
the  creditors.  Cook  County  Nat  Bank 
V.  U.  S.  (1882)  2  Sup.  Ct  561,  107 
U.  S.  445,  27  L.  Ed.  537. 

The  United  States  have  the  right  to 
retain  moneys  awarded,  under  the 
French  treaty  of  1831,  to  a  firm  of 
which  one  member  is  indebted  to  the 
government  upon  a  bond  for  duties  on 
goods  imported  for  the  firm,  and  to 
spply  the  same  upon  the  bond.  (1836) 
3  Op.  Atty.  Gen.  163. 

Where  a  disbursing  agent  of  the 
government  is  in  apparent  default  In 
respect  to  the  moneys  intrusted  to 
him,  and  there  be  sufficient  due  him 
from  the  government  to  make  good  the 
deficiency,  it  is  proper  thus  to  satisfy 
the  claim  for  such  dues.  (1844)  4  Op. 
Atty.  Gen.  316. 

Where  the  same  person  is  contractor 
for  two  articles  under  separate  con- 
tracts, and  fulfills  one  and  fails  in  the 
other,  and  presents  bis  account  to  the 
Treasury  for  settlement,  the  account- 
ing officer  may  set  off,  in  the  adjust- 
ment, such  amount  as  may  be  due  from 
him  to  the  government  upon  his  claim 
against  it  (1845)  4  Op.  Atty.  Gen. 
380. 

Where  a  contractor  for  supplies  for 
the  navy,  who  was  bound  in  separate 
contracts  to  furnish  sugar  and  tea  in 
stipulated  quantities  during  a  fiscal 
year,  made  default  in  respect  to  the 
sugar,  but  furnished  the  tea  by  causing 
it  to  be  shipped  to  the  naval  store- 
keeper by  a  firm  in  New  York,  to 
whom  the  contractor  indorsed  over  bills 
for  the*  same  made  out  in  his  name, 
payment  of  which  has  been  refused  on 
account  of  the  contractor's  defalcation 
on  the  contract  for  sugar,  held,  that 
the  sale  of  the  tea  was  made  by  the 
firm  to  the  contractor,  and  not  to  the 
government,  and  that  the  amount  due 
therefor  may  be  withheld  and  set  off 
as  against  the  damages  sustained  by 
the  government  on  account  of  the  non- 
fulfillment of  the  other  contract 
(1847)  4  Op.  Atty.  Gen.  551. 

9. Set-off    against    moneys   dao 

states.— The  balance  of  $95,588.63,  due 
the  United  States  from  the  late  terri- 
torial government  of  Florida,  ought  not 
to  be  set  off  in  the  extinguishment  of 
the  appropriation  of  $75,()00  made  by 
Congress  by  Act  Feb.  27,  1851,  c.  12, 
for  reimbursing  to  the  state  of  Florida 
moneys  advanced  for  supplies  and  serv- 
ice of  the  local  troops  called  into  serv- 
ice during  the  year  1849.  (1851)  5 
Op.  Atty.  Gen.  455. 

By  compact  between  the  United 
States  and  the  state  of  Wisconsin, 
when  the  latter  was  admitted  into  the 
Union,  it  was  agreed  that  the  United 
States  would  pay  to  the  state  5  per 
cent  of  the  net  proceeds  of  the  sale 
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455),  directing  the  Secretary  of  War 
to  credit  to  the  respective  states  the 
sums  charged  against  them  for  over- 
drawal  of  arms  and  the  ordnance 
stores  during  the  Civil  War,  upon  a 
showing  by  such  states  of  a  faithful 
disposition  thereof,  and  to  refuse  cred- 
it where  such  stores  have  been  sold  or 
otherwise  misapplied,  is  without  effect 
upon  the  question  above  considered. 
Id. 

It  is  the  duty  of  the  Secretary  of  the 
Treasury  to  withhold  from  the  amount 
to  be  paid  the  state  of  Indiana,  under 
Act  March  2,  1891  (26  Stat.  822),  pro- 
viding for  a  refund  of  the  direct  taxes 
collected  under  Act  Aug.  5,  1861  (12 
Stat.  292),  an  amount  equal  to  the  in- 
debtedness of  that  state  to  the  United 
States  arising  from  certain  overpay- 
ments.    (1892)  20  Op.  Atty.  Gen.  363. 

10. Set-off    against    salaries    of 

federal  Judges^— The  salary  of  a  fed- 
eral judge  should  not  be  withheld  as 
falling  within  this  act  to  meet  a  judg- 
ment recovered  against  him  as  surety 
for  a  former  government  employ^. 
(1893)  20  Op.  Atty.  Gen.  626. 

M. Set-off  against  money  taken 

from  claimant's  person  while  under  ar- 
rest for  forging  money  orders^— In  a 
suit  by  one  who  has  been  convicted  of 
obtaining  money  from  postmasters  on 
forged  money  orders  to,  recover  from 
the  government  money  taken  from  his 
person  by  a  post  oflSce  inspector,  the 
government  can  set  off  the  amount  of 
any  moneys  shown  to  have  been  fraud- 
ulently obtained  from  postmasters, 
though  not  identified  with  the  money 
taken  from  the  plaintiff's  person.  U. 
S.  V.  Harris  (1897)  77  Fed.  821,  23  O. 
O.  A.  483. 

12.  Decisions  prior  to  enactment  of 
statute-— (1823),  1  Op.  Atty.  Gen.  590; 
(1824)  1  Op.  Atty.  Gen.  700;  (1858) 
9  Op.  Atty.  Gen.  198;  (1859)  9  Op. 
Atty.  Gen.  401;  (1868)  12  Op.  Atty. 
Gen.  431. 

§  6408.  (Act  Feb.  18,  1904,  c.  160,  §  1.)  Payment  of  judgments 
against  United  States  to  be  made  on  settlements  by  auditors. 
Hereafter  in  all  cases  of  final  judgments  and  awards  rendered 
against  the  United  States  by  the  Court  of  Claims,  and  of  final  judg- 
ments rendered  against  the  United  States  by  the  circuit  and  district 
courts  of  the  United  States,  payment  thereof  under  appropriations 
made  by  Congress  shall  be  made  on  settlements  by  the  auditor  for  the 
department  or  branch  of  the  public  service  having  jurisdiction  over  the 
subject-matter  out  of  which  the  claims  arose.    (33  Stat  41.) 

This  was  a  provision,  following  appropriations  for  payment  of  judgments  of 
the  Court  of  Claims,  in  the  argent  deficiency  appropriation  act  for  the  fiscal 
year  1904,  cited  above. 

§  6409.  (Act  Feb.  3,  1879,  c.  40,  §  1.)  Private  claims  pending  be- 
fore Congress;  taking  of  testimony  by  master  in  chancery. 
Any  committee  of  either  house  of  Congress  before  which  any  pri- 
vate claim  against  the  United  States  may  at  any  time  be  pending, 
being  first  thereto  authorized  by  the  House  appointing  them,  may 
order  testimony  to  be  taken,  and  books  and  papers  to  be  examined, 
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of  public  lands  within  the  same,  for 
the  use  of  its  schools,  provided  that 
certain  liabilities  of  the  territory  of 
Wisconsin  on  account  of  lands  granted 
by  the  United  States  for  canals  therein 
shall  be  paid  and  discharged  by  the 
state.  Held,  that  the  United  States 
cannot  make  a  set-off  of  the  5  per  cent, 
school  fund  to  pay  the  canal  debt,  be- 
cause the  former  is  a  special  trust 
fund;  but  that  the  United  States  may 
retain  the  money  in  trust  itself  until 
the  state  discharges  its  obligation  in 
the  other  respect  to  the  United  States. 
(1854)  6  Op.  Atty.  Gen.  732. 

The  amount  claimed  to  be  due  from 
the  state  of  Kansas  to  the  United 
States  on  account  of  the  direct  tax 
should  be  retained  out  of  the  amount 
appropriated  for  payment  to  that  state 
by  Act  March  8,  1881  (21  Stat.  414, 
428).     (1881)  17  Op.  Atty.  Gen.  228. 

The  withholding  the  amount  of  the 
"2  and  3  per  cent,  funds"  due  the 
state  of  Mississippi,  and  crediting  the 
state  therewith  on  account  of  the  di- 
rect tax,  was  unwarranted  by  law,  as 
no  liability  rests  upon  the  state  for  the 
payment  of  such  tax.  (1884)  17  Op. 
Atty.  Gen.  671. 

The  Secretary  of  the  Treasury  is  au- 
thorized under  Act  March  2,  1891  (26 
Stat  822),  to  repay  to  the  state  of 
Vermont  the  full  apount  of  the  direct 
tax  collected  under  Act  Aug.  5,  1861 
(12  Stat.  292),  notwithstanding  the 
existence  of  an  unadjusted  claim  of 
the  United  States  for  arms,  accouter- 
ments,  clothing,  etc.,'  overdrawn  by 
that  state  during  the  Civil  War,  under 
the  act  of  1808  (now  section  1661,  R. 
S.,  section  3054,  ante),  a  portion  of 
which  were  afterwards  sold  by  the 
state,  and  the  proceeds  covered  into 
the  Treasury,  and  against  which  the 
state  has  a  counterclaim  for  uniforms, 
garrison  and  camp  equipage,  etc.,  fur- 
nished its  own  military  organizations 
during  that  war.  (1891)  20  Op.  Atty. 
Gen.  134. 

The  act  of  March  3,  1875  (18  Stat. 
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and  copies  thereof,  proved,  before  any  standing  master  in  chancery 
of  the  circuit  of  the  United  States  within  the  judicial  district  where 
such  testimony  or  evidence  is  to  be  taken.  Such  master  in  chan- 
cery, upon  receiving  a  copy  of  the  order  of  such  committee,  signed 
by  its  chairman,  setting  forth  the  time  and  place  when  and  where 
such  examination  is  to  be  had,  the  questions  to  be  investigated, 
and,  so  far  as  may  be  known  to  the  committee,  the  names  of 
the  witnesses  to  be  examined  on  the  part  of  the  United  States, 
and  the  general  nature  of  the  books,  papers,  and  documents  to 
be  proved,  if  known,  shall  proceed  to  give  to  such  private  parties 
reasonable  notice  of  the  time  and  place  of  such  examination,  unless 
such  notice  shall  have  been  or  shall  be  given  by  such  committee  or 
its  chairman,  or  by  the  attorney  or  agent  of  the  United  States,  or 
waived  by  such  private  party.  And  such  master  shall  issue  sub- 
poenas for  such  witnesses  as  may  have  been  named  in  the  order 
of  such  committee,  and  such  others  as  the  agent  or  other  repre- 
sentative of  the  United  States  hereinafter  mentioned  shall  request. 
And  he  shall  also  issue  subpoenas  at  the  request  of  such  private  party, 
or  parties,  for  such  witnesses  within  such  judicial  district  as  they 
may  desire :  Provided,  That  the  United  States  shall  not  be  liable  for 
the  fees  of  any  officer  for  serving  any  subpoena  for  any  private 
party,  nor  for  the  fees  of  any  witness  on  behalf  of  such  party.  Said 
committee  may  inform  the  district  attorney  of  the  United  States 
for  the  district  where  the  testimony  is  to  be  taken  of  the  time,  place, 
and  object  of  such  examination,  and  request  his  attendance  in  be- 
half of  the  government  in  conducting  such  examination,  in  which 
case  it  shall  be  his  duty  to  attend  in  person,  or  by  an  assistant  em- 
ployed by  him,  to  conduct  such  examination  on  the  part  of  the 
United  States,  or  such  committee  may,  at  its  option,  appoint  an 
agent  or  attorney,  or  one  of  its  own  members,  for  that  purpose,  as 
they  may  deem  best ;  and  in  that  event,  if  the  committee  shall  not 
be  unanimous,  the  minority  of  the  committee  may  also  appoint  such 
agent  or  attorney  or  member  of  such  committee  to  attend  and  take 
part  in  such  examination.    (20  Stat.  278.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act 
to  provide  for  taking  testimony,  to  be  used  before  Congress,  In  cases  of  private 
claims  against  the  United  States.*' 

§  6410.  (Act  Feb.  3,  1879,  c.  40,  §  2.)  Private  claims  pending  be- 
fore  Congress ;  service  of  subpoena  for  taking  testimony ;  com- 
pensation of  officers  and  witnesses;  return  of  depositions,  etc. 
It  shall  be  the  duty  of  the  marshal  of  the  United  States  for  the 
district  in  which  the  testimony  is  to  be  taken  to  serve,  or  cause 
to  be  served,  all  subpoenas  issued  in  behalf  of  the  United  States 
under  this  act,  in  the  same  manner  as  if  issued  by  the  circuit 
court  for  his  district;  and  he  shall,  upon  being  first  paid  his  fees 
therefor,  serve  any  subpoenas  that  may  be  issued  at  the  instance  of 
such  private  party  or  parties.  And  the  said  master  may,  in  his  dis- 
cretion, appoint  any  other  person  to  serve  any  subpoena.  Such  mas- 
ter shall  have  full  power  to  administer  oaths  to  witnesses,  and  the 
same  power  to  issue  attachments  to  compel  the  attendance  of  wit- 
nesses and  the  production  of  books,  papers  and  documents,  as  the 
circuit  or  district  court  of  his  district  would  have  in  a  case  pending 
before  it;  and  it  shall  be  his  duty  to  report  the  conduct  of  con- 
tumacious witnesses  before  him  to  the  house  of  Congress  appointing 
such  committee.  The  compensation  of  such  master  in  chancery, 
and  of  marshals  and  deputy  marshals,  and  of  any  person  appointed 
to  serve  papers,  shall  be  the  same  as  for  like  services  in  equity  cases 
in  the  circuit  court  of  the  United  States ;  And  the  compensation  of 
witnesses  shall  be  the  same  as  for  like  attendance  and  travel  of  wit- 
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nesses  before  such  circuit  courts;  And  all  such  fees  and  compen- 
sation of  officers  and  witnesses  on  behalf  of  the  United  States,  and 
other  expenses  of  all  investigations  which  may  be  had  under  the 
provisions  of  this  act  on  the  part  of  the  United  States,  shall  be  paid 
out  of  the  contingent  fund  of  the  branch  of  Congress  appointing 
such  committee.  Said  master,  when  the  examination  is  concluded, 
shall  attach  together  all  the  depositions  and  exhibits,  and  attach 
thereto  his  certificate  setting  forth  or  referring  to  the  authority  by 
which  they  were  taken,  any  notices  he  may  have  given,  the  names 
of  the  witnesses  for  whom  subpoenas  or  attachments  were  issued, 
the  names  of  witnesses  who  attended,  with  the  time  of  attendance 
and  mileage  and  fees  of  each  witness  on  behalf  of  the  United  States, 
which  he  may  require  to  be  shown  by  affidavit,  his  own  fees,  the 
fees  of  the  marshal,  his  deputies  or  other  persons  serving  papers, 
giving  the  items,  and  such  other  facts  in  relation  to  the  circumstances 
connected  with  the  taking  of  the  depositions  as  he  may  deem  mate- 
rial. He  shall  then  seal  up  such  depositions  and  papers  securely, 
direct  them  to  the  chairman  of  such  committee  at  Washington,  stat- 
ing briefly  on  the  outside  the  nature  of  the  contents,  and  place 
the  same  in  the  post-office,  paying  the  postage  thereon;  and  said 
package  shall  be  opened  only  in  the  presence  of  such  committee. 
The  chairman  of  any  committee  ordering  testimony  to  be  taken 
under  this  act  shall,  at  least  ten  days  before  the  time  fixed  for  such 
examination,  "Jind  within  two  days  after  the  adoption  of  such  order, 
cause  a  copy  thereof  to  be  directed  and  delivered  to  the  Attorney- 
General  of  the  United  States,  or  sent  to  him  by  mail  at  the  Depart- 
ment of  Justice,  to  enable  him  to  give  such  instructions  as  he  may 
deem  best  to  the  district  attorney  of  the  district  where  such  testi- 
mony is  to  be  taken,  who  may,  and,  if  required  by  the  Attorney- 
General,  shall,  though  not  requested  by  the  committee,  appear  for 
the  United  States  in  person  or  by  assistant,  and  take  such  part  in 
such  examination  as  the  Attorney-General  shall  direct.  (20  Stat.  279.) 
See  note  to  preceding  section  of  this  act,  ante,  {  6409. 

§  6411.  (R.  S.  §  3490.)     Liability  of  persons  making  false  claims 
against  United  States! 
Any  person  not  in  the  military  or  naval  forces  of  the  United  States, 
or  in  the  militia  called  into  or  actually  employed  in  the  service  of 
the  United  States,  who  shall  do  or  commit  any  of  the  acts  pro- 
hibited by  any  of  the  provisions  of  section  fifty-four  hundred  and 
thirty-eight.  Title  "Crimes,"  shall  forfeit  and  pay  to  the  United  States 
the  sum  of  two  thousand  dollars,  and,  in  addition,  double  the  amount 
of  damages  which  the  United  States  may  have  sustained  by  reason 
of  the  doing  or  committing  such  act,  together  with  the  costs  of  suit ; 
and  such  forfeiture  and  damages  shall  be  sued  for  in  the  same  suit. 
Act  March  2,  1803,  c.  67,  §  3,  12  Stat.  698. 

R.  S.  §  5438,  mentioned  in  this  section,  prescribed  the  punishment  for 
making,  causing  to  be  made,  or  presented  any  false  or  fraudulent  claim  against 
the  United  States,  or  conspiring  to  defraud  the  United  States  by  such  claim, 
or  paying  moneys  on  such  claim,  etc.,  or  purchasing  equipment  from  per- 
sons not  having  authority  to  sell  the  same.  It  was  incorporated  into  the  Crim- 
inal Code,  in  section  35  thereof,  post,  {  10199,  and  was  repealed  by  section 
341  thereof,  post,  §  10515. 

Notes  of  Deoislons 

L    Nature  and  incidenta  of  penal  suit.  9.    Right  of  proBecutor  to  copies  of  official 

3.  Elements  of  offense  glying  rlae  to  for-  papers. 

feiture.  10.  Conclusiveness  of  adverse  judgment  on 

8.    Persona  liable  to  penalty.  relator. 

4.  What  constitutes  false  account  11.  Appeal  and  review— Service  of  noUces. 
6.    Necessity   of   authority    or   consent  of       12.  Limitations. 

United  States  attorney  to  bring  suit. 

6.  Sufficiency  of  complaint.  See,   also,   post,   §   10199,   and   notes 

7.  Burden  of  proof,  and  admissibility  and       thereunder. 

sufficiency  of  evidence. 
a.  Right  of  private  prosecutor  to  control         I-  Nature  and  incidents  of  penal  suit 
and  direct  action.  ^The  right  of  the  United  States  to  sue 
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for  recoyery  of  money  obtained  from  it 
by  means  of  a  fraudulent  daim  is  olie 
existing  at  common  law,  and  the  reme- 
dy given  by  this  act  is  cumulatiye,  and 
not  exclusive.  Pooler  v.  U.  S.  (1904) 
127  Ted.  619,  62  O.  C.  A.  307. 

2.  Elements  of  offense  qMnq  rise  to 
forfeiture*— A  forfeiture  cannot  occur 
under  R.  S.  §  5438,  post,  {  10199,  with- 
out the  party  incurring  the  same  being 
guilty  of  both  fraudulent  intent  and 
conduct,  while  a  violation  of  the  cus- 
toms and  navigation  laws  involving  a 
forfeiture  or  penalty  may,  and  often 
does,  occur  without  fraudulent  intent 
or  willful  negligence.  U.  S.  v.  Griawold 
(D.  G.  1885)  24  Fed.  361,  365,  affirmed 
(C.  O.  1887)  30  Fed.  762. 

3.  Persons    liable    to    penalty.— The 

word  "person"  does  not  include  cor- 
porations within  the  meaning  of  this 
section.  IT.  S.  v.  Kansas  Pac.  Hy.  Co. 
(D.  O.  1877)  Fed.  Cas.  No.  15.506. 

A  paymaster's  clerk  in  the  navy  is  in 
the  naval  forces  of  the  United  States, 
and  hence  not  liable  to  the  penalties 
prescribed  by  this  section.  U.  S.  v. 
Bogart  (D.  O.  1869)  Fed.  Cas.  No.  14,- 
616. 

Counsel  retained  to  argue  a  cause 
pending  in  the  court  of  claims  is  not 
within  the  purview  of  this  and  the  fol- 
lowing sections.  U.  S.  v.  Moore  (D. 
C.  1879)  3  MacArthur,  226. 

An  ofKcer  who  conspires  with  others 
to  obtain  money  by  false  accounts  is 
guilty  of  falsification,  though  he  may 
be  ignorant  of  the  items  of  any  particu- 
lar account  U.  S.  v.  Russell  (D.  0. 
1884)  19  Fed.  591. 

4^  What  constitutes  false  account^^ 
An  account  including  items  for  serv- 
ices not  actually  rendered  or  moneys 
not  actually  paid  is  a  false  account.  U. 
S.  T.  Russell  (D.  C.  1884)  19  Fed.  591. 

5.  Necessity  of  authority  or  consent 
of  United  States  attorneys  to  bring 
suit. — ^The  action  to  recover  a  penalty 
or  damages  for  making  a  false  claim 
against  the  United  States  under  this 
and  the  following  sections  may  be 
brought  without  the  previous  authority 
or  consent  of  the  district  attorney;  and 
under  Civ.  Code  Or.  |  7981,  the  com- 
plaint may  be  subscribed  by  the  attor- 
ney of  the  person  who  brings  it.  U. 
S.  V.  Griswold  (D.  C.  1877)  Fed.  Cas. 
No.  15,266. 

6.  Sufficiency  of  complaint.- The  veri- 
fied complaint  in  an  action  to  recover 
a  penalty  and  damages  for  making  a 
false  claim  against  the  United  States 
is  a  sufficient  affidavit  for  the  arrest  of 
defendant.  U.  S.  v.  Griswold  (D.  C. 
1877)  Fed.  Cas.  No.  15,266. 

7.  Borden  of  proof,  and  admissibiiity 
and  sufficiency  of  evidence.— The  gov- 
ernment must  prove  its  case  beyond  a 
reasonable  doubt,  and  defendant  may 
introduce  evidence  of  good  character, 
for  the  proceeding,  while  civil  in  form, 
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is  criminal  in  its  nature.  U.  S.  v. 
Sbapleigh  (1893)  54  Fed.  126,  4  a  a 
A.  237. 

The  government  must  show  that  de- 
fendant not  only  presented  a  false  or 
fraudulent  daim,  but  that  he  knew  it 
to  be  such;  and  the  jury  are  not  war- 
ranted in  inferring  such  knowledge 
merely  from  the  fact  that  he  acted  neg- 
ligently and  without  ordinary  business 
prudence.    Id. 

8.  Right  of  private  prosecutor  to 
control  and  direct  action.— In  an  ac- 
tion brought  by  an  informer  to  re- 
cover damages  and  forfeitures  for  col- 
lecting false  claims  from  the  treasury, 
the  person  who  sues  represents  the 
United  States  therein,  and  also  in  all 
suits  and  proceedings  brought  or  taken 
in  aid  of  an  execution,  or  to  enforce 
the  judgment  therein,  and  is  entitled 
to  control  the  same.  Bush  v.  U.  S.  (C. 
C.  1882)  13  Fed.  625. 

Where  a  person  has,  pursuant  to 
these,  sections,  in  the  name  of  the  Unit* 
ed  States,  sued  a  party  for  defrauding 
the  United  States  by  making  false 
claims,  defraying  all  ^e  expenses  of 
the  suit,  and  obtained  judgment  of  $23,- 
576  the  secretary  of  the  treasury  can- 
not, under  section  3469,  authorizing 
him  to  compromise  claims  in  favor  of 
the  United  States,  satisfy  the  judgment 
for  $100r  and  thus  confiscate  such 
prosecutor's  right  to  the  costs  and  one- 
half  said  judgment,  as  provided  by  sec- 
tion 3491.  U.  S.  v.  Griswold  (C.  C. 
1887)  30  Fed.  762. 

An  action  brought  by  a  private  prose- 
cutor under  these  sections  is  what  was 
known  at  common  law  as  a  "popular^' 
or  qui  tam  action,  and  is  under  the 
sole  and  exclusive  control  of  said  prose- 
cutor, subject  to  the  restriction  on  his 
right  to  discontinue  the  same,  contain- 
ed in  section  3491,  ante,  and  his  inter- 
est or  share  in  any  judgment  obtained 
therein  is  his  absolute  private  proper- 
ty, and  the  United  States  cannot  com- 
promise, remit,  or  release  the  same  by 
pardon  or  otherwise.  U.  S.  v.  Griswold 
(D.  C.  1885)  24  Fed.  361,  363,  affirm- 
ed (C.  C.  1887)  30  Fed.  762. 

The  Secretary  of  the  Treasury  has 
power  under  section  6375,  ante,  to 
compromise  a  judgment  rendered  in  the 
name  of  the  United  States  for  dam- 
ages and  penalties  under  this  and  the 
following  sections,  though  the  prosecu- 
tion was  instituted  and  prosecuted  by 
an  individual  who  thereby  acquired  an 
Interest  in  the  judgment.  (1884)  18  Op. 
Atty.  Gen.  72. 

9.  Right  of  prosecutor  to  copies  of 
official  papers.- An  application  for 
copies  of  papers  on  file  in  a  Depart- 
ment, to  be  used  by  the  applicant  in  a 
suit  promoted  by  him  under  these  sec- 
tions, stands  upon  the  same  footing 
with  a  like  application  by  a  plaintiff  in 
any  other  private  suit.  (1876)  15  Op. 
Atty.  Gen.  662. 


Tit.  86)  DEBTS  DUB  BT  OR  TO  THB  UNITBD  BTATBS  §  6114 

10.  Conclosiveness   of   adverse  Juda-  S.  y.  City  of  Alexandria  (0.  0.  1882) 

ment  on  relator.— Relator  in  a  qui  tarn  19  Fed.  609. 

action  founded  on  these  sections  is  Section  3  of  Act  March  2,  1863,  c 
equally  concluded  by  a  judgment  in  the  67,  §  10199  post,  to  prevent  and 
court  of  claims  against  the  United  punish  frauds  on  the  government,  con- 
States.  U.  S.  V.  Moore  (D.  G.  1879)  templates  two  proceedings,  one  civil 
3  MacArthur,  226.  and  the   other  criminal,   of  which  the 

former  is  subject  to  the  limitation  pre- 

fi.  Appeal    and    review— Service    of  scribed  by  the  seventh  section  of  that 

notices.— Upon  a  bill  of  review  to  cor-  act    (this   section),  and   the  latter  to 

rect  a   decree   given  in  favor   of  the  that   prescribed    by    the    thirty-second 

United  States,  the  subpcena  to  appear  section   of  Act  April   30,   1790,   c   9, 

and  answer  may  be  served  on  the  dis-  ante,    §   1708.      (1872)    14   Op.    Atty. 

trict  attorney.     Bush  v.  U.  S.   (0.  C.  ^^^  ^• 

1882)   13  Fed.  625.  Cited    without    definite    application, 

Regan  v.  U.   S.    (1910)   183  Fed.  293, 

12.  Limitations.— Time  does  not  run  105  C.  C.  A.  505,  31  L.  R.  A.  (N.  S.) 

against  the  sovereign  government     U.  1073. 

§  6412.  (R.  S.  §  3491.)     Suits  for  same. 

The  several  district  courts  of  the  United  States,  the  supreme  court 
of  the  District  of  Columbia,  tke  several  district  courts  of  the  Terri- 
tories of  the  United  States,  within  whose  jurisdictional  limits  the 
person  doing  or  committing  such  act  shall  be  found,  shall,  where- 
soever such  act  may  have  been  done  or  committed,  have  full  power 
and  jurisdiction  to  hear,  try,  and  determine  such  suit.  Such  suit  may 
be  brought  and  carried  on  by  any  person,  as  well  for  himself  as  for 
the  United  States;  the  same  shall  be  at  the  sole  cost  and  charge 
of  such  person,  and  shall  be  in  the  name  of  the  United  States,  but 
shall  not  be  withdrawn  or  discontinued  without  the  consent,  in  writ- 
ing, of  the  judge  of  the  court  and  the  district  attorney,  first  filed  in 
the  case,  setting  forth  their  reasons  for  such  consent. 
Act  March  2,  1863.  c.  67.  |  4.  12  Stat.  698. 
Jurisdiction   of  suits   for   enforcement   of   penalties   and    forfeitures   under 

any  law  of  the  United  States  was  given  to  the  district  courts  by  Jud.  Code,  § 

24,  par.  9,  ante,  {  991  (9). 

Notea  of  Deoialoiia 

See  note  under  |  6411,  ante. 

§  6413.  (R.  S.  §  3492.)     Duty  of  district  attorney  as  to  such  cases. 

It  shall  be  the  duty  of  the  several  district  attorneys  of  the  United 
States  for  the  respective  districts,  for  the  District  of  Columbia,  and 
for  the  several  Territories,  to  be  diligent  in  inquiring  into  any  vio- 
lation of  the  provisions  of  section  thirty-four  hundred  and  ninety 
by  persons  liable  to  such  suit,  and  found  within  their  respective  dis- 
tricts or  Territories,  and  to  cause  them  to  be  proceeded  against  in 
due  form  of  law  for  the  recovery  of  such  forfeiture  and  damages. 
And  such  person  may  be  arrested  and  held  to  bail  in  such  sum  as 
the  district  judge  may  order,  not  exceeding  the  sum  of  two  thou- 
sand dollars,  and  twice  the  amount  of  the  damages  sworn  to  in 
the  affidavit  of  the  person  bringing  the  suit. 
Act  March  2,  1863,  c.  67,  |  5,  12  Stat.  698. 

Notea  of  Deoislona 

See  note  under  |  6411,  ante. 

§  6414.  (R.  S.  §  3493.)  Rights  of  persons  presenting  such  suits. 
The  person  bringing  said  suit  and  prosecuting  it  to  final  judgment 
shall  be  entitled  to  receive  one-half  the  amount  of  such  forfeiture,  as 
well  as  one-half  the  amount  of  the  damages  he  shall  recover  and  col- 
lect ;  and  the  other  half  thereof  shall  belong  to  and  be  paid  over  to 
the  United  States ;  and  such  person  shall  be  entitled  to  receive  to  his 
own  use  all  costs  the  court  may  award  against  the  defendant,  to 
be  allowed  and  taxed  according  to  any  provision  of  law  or  rule  of 
court  in  force,  or  that  shall  be  in  force  in  suits  between  private  parties 
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in  said  court :  Provided,  That  such  person  shall  be  liable  for  all  costs 
incurred  by  himself  in  the  case,  and  shall  have  no  claim  therefor  on 
the  United  States. 

Act  March  2,  1863,  c.  67,  §  6,  12  Stat.  698. 

Notes  of  Decisions 

See  note  under  {  6411,  ante. 

§  6415.  (R.  S.  §  3494.)     Limitation  of  suit. 

Every  such  suit  shall  be  commenced  within  six  years  from  the  com- 
mission of  the  act,  and  not  afterward. 

Act  March  2,  1863,  c.  67,  {  7,  12  Stat.  698. 

Decisions  on  Claims  in  General 

See  note  under  {  6411,  ante. 

Payment  under  Act  May  24,  1824,  c. 
144,  "for  relief  of  the  assignees  and 
legal  representatives  of  John  H.  Piatt," 
may  be  made  to  the  assignees  to  the 
amount  of  their  assignment;  and  as 
the  amount  for  which  the  claim  waa 
assigned  was  not  fixed  in  the  assign- 
ment, it  having  been  given  for  advances 
"made  and  to  be  made,"  the  account- 
ing officers  must  examine  into  and  as- 
certain the  amount  actually  due  the  as- 
signees thereon.  (1824)  1  Op.  Atty. 
Gen.  692. 

The  person  appointed  Secretary  of 
the  Treasury  ad  interim  has  a  claim 
upon  the  government  for  the  usual,  or, 
if  there  be  no  usual,  for  a  reasonable, 
compensation  for  his  services  in  that 
capacity;  but  an  appropriation  is  nec- 
eesary.     (1842)  4  Op.  Atty.  Gen.  122. 

An  application  by  the  sureties  on  a 
bond  given  to  the  United  States  under 
Guano  Island  Act  Aug.  18,  1856,  c.  164, 
for  release  from  their  obligation,  held 
not  to  present  grounds  for  action  by  the 
President.  (1864)  11  Op.  Atty.  Gen. 
30. 

Semble  that  the  proprietors  of  land 
adjacent  to  Lake  Huron,  Mich.,  have 
no  legal  right  to  stone  taken  from  the 
bed  of  that  lake,  in  front  of  their  prop- 
erty, by  other  persons,  and  delivered 
by  the  latter  on  the  government  works, 
the  ownership  of  such  bed  being  ap- 
parently in  the  state.  Under  the  cir- 
cumstances presented,  the  claim  of  such 
proprietors  for  the  stone  so*  taken  and 
delivered  may  properly  be  resisted  by 
the  United  States  officer  in  charge  of 
the  works.  (1881)  17  Op.  Atty.  Gen. 
59. 

The  owners  of  an  American  vessel 
wrecked  on  the  South  Pacific  Ocean, 
whose  master  paid  the  United  States 
consul  at  Apia  for  clothing  supplied 
the  crew  out  of  the  wages  due  the 
crew,  they  having  subsequently  recov- 
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cred  judgment  for  their  wages  in  a 
United  States  court,  have-  no  valid 
claim  against  the  United  States  for  the 
money  paid  by  the  consul.  The  remedy, 
if  any,  is  against  the  consul  and  the 
sureties  on  his  bond.  (1887)  19  Op. 
Gen.  22. 
ie  United  States  is  not  liable  to  its 
zens  for  the  consequences  of  the 
wrongs  or  shortcomings  of  its  officers. 
Id. 

In  an  action  by  the  United  States  for 
use  and  occupation  or  for  mesne  profits, 
where  the  recovery  is  of  a  sum  in  the 
nature  of  rent,  interest  is  allowed  on 
each  annual  sum  from  the  end  of  the 
year.     (1898)  22  Op.  Atty.  Gen.  172. 

The  Secretary  of  the  Treasury  held  to 
have  no  discretion  to  pass  upon  the 
question  whether  an  amount  appropriat- 
ed by  Act  July  1,  1898,  c.  546,  |  1.  30 
Stat.  613,  for  the  payment  to  a  certain 
individual,  or  any  portion  thereof,  ought 
to  be  paid ;  said  provision  being  manda- 
tory.    (1899)  22  Op.  Atty.  (Jen.  295. 

The  ordnance  and  other  stores  be- 
longing to  the  several  states,  taken  or 
accepted  by  the  government  for  use  in 
the  war  with  Spain,  should  not  be  re- 
turned in  kind,  but  should  be  paid  for 
at  the  price  agreed  upon,  or  in  the  ab- 
sence of  an  agreement,  what  they  were 
worth.     (1899)  22  Op.  Atty.  Gen.  372. 

Where  blank  transportation  requests 
were  delivered  to  an  officer  of  the 
United  States  Army  in  such  form  as  to 
require  but  the  filling  of  the  blanks  and 
his  signature  to  make  them  Government 
orders  upon  carriers  for  the  transporta- 
tion therein  indicated,  and  where  these 
blanks  were  issued  fraudulently  to  per- 
sons not  entitled  to  them,  and  railroad 
companies  furnished  transportation  up- 
on tiie  orders,  in  the  absence  of  negli- 
gence and  bad  faith  on  the  part  of  the 
carriers,  the  United  States  is  liable  for 
the  transportation  thus  furnished. 
(1900)  23  Op.  Atty.  (Jen.  161. 


Title  XXXVII 

COINAGE 


This  title  of  the  Revised  Statutes,  "Coinage,  Weights  and  Measures,"  includ- 
ed, in  addition  to  the  sections  of  the  Reyised  Statutes  set  forth  here,  the  fur- 
ther sections,  §§  3560  and  3570,  thereof,  relating  to  weights  and  measures. 
Those  sections  are  transferred  to  a  title  inserted  as  additional  to  the  original 
titles  of  the  Revised  Statutes  and  designated  as  Title  LVI  H,  "Weights  and 
Measures,"  post,  §§  880S-8907,  which  also  contains  the  statutory  provisions 
subsequent  to  the  Revised  Statutes  relating  to  weights  and  measures. 


6ec.  Sec. 

6416.  Enumeration  of  mints  and  assay-      6447. 

offices. 

6417.  Mint  at  New  Orleans  reopened.         6448. 

6418.  Assaying  and  stamping  of  bullion 

at  New  Orleans  mint.  6449. 

6410.  Silver  bullion   for  New   Orleans 
mint 

6420.  Coinage    of    gold    and    silver    at      6450. 

Denver  mint.  6451. 

6421.  Officers   of   Denver   mint;     sala-      6452. 

ries;    repeal.  6453. 

6422.  Laws  applicable  to  Denver  mint. 

6423.  Officers,   clerks,    etc.,   at   Denver 

mint;    salaries. 

6424.  Assay-office     at     Helena     estab-      6454. 

lished. 

6425.  Refining    at    Helena    assay-office      6455. 

authorized;   charges. 

6426.  Assay-office  at  St  Louis. 

6427.  Assay-office  at  Deadwood. 

6428.  Assay-office    at    Deadwood,    how 

conducted.  6456. 

6429.  Assay-office  at  Seattle;  officers. 

6430.  Assay-office   at   Salt  Lake   City;      6457. 

officers,  etc.     . 

6431.  Officers  of  mints.  6458. 

6432.  Positions    of   coiner   and   melter 

and  refiner  abolished;  employ^  6459. 
to  be  appointed  by  Secretary  6460. 
of  the  Treasury.  6461. 

6433.  Superintendents  of  certain  mints      64G2. 

to  perform  duties  of  treasurer. 

6434.  Salaries  of  officers  of  mints.  6463. 

6435.  Salaries  of  assistants,  clerks,  and      6464. 

laborers  employed  in  the  mints. 

6436.  Salaries  under  Director.  6465. 

6437.  Oath  of  office  of  officers,  assist- 

ants, and  clerks.  6406. 

6438.  Bonds  of  officers,  assistants,  and 

clerks.  6467. 

6439.  Who  to  act  in  absence  of  Direc- 

tor, superintendent,  or  other  of*  6468. 
ficer.  6469. 

6440.  General  duties  of  superintendents 

of  mints.  6470. 

6441.  Same  subject. 

6442.  Coins  reduced  in  weight  by  abra-      6471. 

sion. 

6443.  Duties  of  superintendents  in  re-      6472. 

spect  to  coin  and  bullion. 

6444.  Duties  of  assayers. 

6445.  Duties  of  melters  and  refiners.  6473. 

6446.  Duties  of  coiners. 


Duties  of  engravers;  dies  for 
coins;   new  designs. 

Gold  coins  of  the  United  States, 
and  their  weight. 

Coinage  of  three-dollar  and  one- 
dollar  gold  pieces  and  throe- 
cent   nickel  piece   discontinued. 

Withdrawal  and   recoinage. 

Recoinage  of  gold  coins. 

Silver  coins  and  their  weight 

Coinage  of  standard  silver  dol- 
lars; weight  and  inscriptions; 
legal  tender;  gold  certificates 
not  to  be  paid  in  silver. 

Silver  certificates;  payment  of 
customs,  etc.,  therewith. 

Representation  of  United  States 
at  international  monetary  con- 
ference; appointment  of  com- 
missioners; compensation  and 
expenses. 

Issue  of  one,  two,  and  five  dol- 
lar silver  certificates. 

Standard  for  gold  and  silver 
coins. 

Minor  coins;  their  weight  and 
alloy. 

Issue  of  other  coins  prohibited. 

Coinage  for  foreign  countries. 

Inscriptions  upon  coins. 

Inscription  on  certain  coins  of 
motto  "In  God  we  trust" 

Gold  and  silver  bars. 

Exchange  of  gold  coins  for  gold 
bars. 

Coining  gold  bullion;  when  de- 
posits may  be  refused. 

Silver  bullion  may  be  received 
for  forming  into  bars. 

Weighing  bullion  and  ascertain- 
ing its  value. 

Assay  fit  buUion. 

Assayer  to  report  to  superintend- 
ent quality  of  bullion  assayed. 

Charges  for  converting  bullion^ 
etc.,  into  coin. 

Repeal  of  provision  for  charge 
for  converting  bullion  into  coin. 

Assayer  to  verify  calculations  of 
the  value  of  deposits  and  coun- 
tersign certificate. 

Purchase  of  bullion  for  silver 
coinage;    the  silver-profit  fund. 
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6474.  Parchase  of  rilver  bnllion,   and 

issue  of  Treasury  notes  in  pay- 
ment thereof. 

6475.  Redemption    of  Treasury    notes; 

limitation  on  amount  outstand- 
ing; legal  tender;  national  bank 
reserre  fund;  parity  of  metak. 

6476.  Coinage  of  tilTer  dollars;    seign- 

iorage. 

6477.  Determination  of  quality  of  bul- 

lion;  charges  and  deductions. 

6478.  Repeal  of  provisions  for  purchase 

of  silver  bullion;  gold  and  sil- 
ver as  standard  money;  parity. 

6479.  Coinage  of  silver  bullion  purchas- 

ed under  Act  July  14,  1890,  c 
708. 

6480.  Standard  unit  of  value. 

6481.  Redemption     of     United     States 

notes  and  Treasury  notes;  re- 
demption fund,  maintenance; 
reissue  of  redeemed  United 
States  notes. 

6482.  Legal-tender     quality     of    silver 

dollar  or  other  money  not  af- 
fected by  act. 

6483.  Cancellation    of    Treasury    notes 

upon  coinage  of  silver  dollars 
and  issue  of  silver  certificates. 

6484.  Denominations   of   silver    certifi- 

cates. 

6485.  Coinage    of    silver    bullion    into 

subsidiary  coins. 

6486.  Recoinage  of   uncurrent   subsidi- 

ary silver  coins. 

6487.  International  bi-metallism  not  to 

be  precluded  by  act. 

6488.  Limitation  of  amount  of  subsidi- 

ary silver  coins  removed. 

6489.  United  States  notes  of  small  de- 

nominations to  be  issued,  and 
equal  amount  of  higher  denom- 
inations retired,  when  outstand- 
ing silver  certificates  insufil- 
cient. 

6490.  Paying  out  silver  coins  for  gold 

coins  authorized. 

6491.  Exchange    of    subsidiary    silver 

coin  for  lawful  money. 

6492.  Exchange    of   lawful   money   for 

subsidiary  silver  coin. 
6498.  Free     transportation     of     silver 
coin. 

6494.  Purchase    of    metal    for    minor 

coinage;  the  minor  coinage 
profit  fund. 

6495.  Delivery  of  minor  coins,  redemp- 

tion. 

6496.  Cleaning,  reissue,   and   recoinage 

of  minor  coins. 

6497.  Transfer   of    bullion    for  forma- 

tion into  ingots.     , 

6498.  Ingots  to  be  assayed,  and  receipt- 

ed for. 

6499.  Delivery  of  ingots  to  coiner  for 

coinage. 

6500.  Standard  of  ingots  used  for  coin- 

age. 

6501.  Preparation     and     stamping     of 

bars  for  payment  of  deposits. 

6502.  Deviations   allowed   in  adjusting 

weights  of  gold  coins. 
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6503.  Devfattong  allowed  in  adjusting 

weight  of  silver  coins. 

6504.  Of  minor  coins. 

6505.  Delivery  of  coins  by  coiner,  and 

trial  of  pieces. 

6506.  Trial-pieces  to  be  sealed  up  and 

transmitted  quarterly  to  the 
mint  at  Philadelphia. 

6507.  Disposals  of  clippings,  etc 
6608.  Yearly  settiement  of  accounts  of 

coiner,  melter,  and  refiner. 

6509.  Allowance  for  wastage. 

6510.  Statement  of  balance-sheet  to  be 

forwarded  by  suiperintendent  to 
Director  of  Mint 

6511.  Delivery  of  coin  or  bars  to  depos- 

itor. 

6512.  Payment  in  money  to  depositors 

when  value  ascertained. 

6513.  Payment  for  bullion  in  coin  cer- 

tificates; charges  to  depositors, 
how  expended. 

6514.  Repeal  of  provision  for  payment 

for  bullion  in  coin  certificates 
at  assay-offices  other  than  the 
one  in  New  York. 

6515.  Exchange  of  unparted  bullion  for 

fine  bars. 

6516.  Refining  and  parting  of  bullion 

at  mints  and  New  York  assay- 
office;  expenses,  how  defrayed; 
exchange  of  unparted  bullion 
for  fine  bars. 

6517.  Refining  and   parting  of  bullion 

at  mints  and  New  York  assay- 
office;   expenses,  how  defrayed. 

6518.  Appointment  and  meeting  of  as- 

say-commissioners. 

6519.  Standard  troy  pound  of  Bureau 

of  Standaiils  to  be  standard  for 
regulation  of  coinage. 

6520.  Standard  weights  for  mints  and 

assay-offices. 

6521.  Yearly    destruction     of    obverse 

working-dies. 

6522.  National  and  other  medals  may 

be  struck  at  mint  at  Philadel- 
phia. 

6523.  Money  arising  from  charges  and 

deductions  to  be  covered  into 
Treasury. 

6524.  Business  of  assay-office  at  New 

York. 

6525.  Transfer  of  gold  mint  bars  from 

New  York  assay-office  to  assist- 
ant treasurer's  office;  redemp- 
tion of  coin  certificates  or  ex- 
change for  gold  coins. 

6526.  Appointment  of  officers  at  New 

York. 

6527.  Duties,  etc,  of  officers  at  New 

York. 

6528.  Salaries  of  officers  at  New  York. 

6529.  Appointment  and  salaries  of  as- 

sistants and  employes  at  New 
York. 

6530.  Business  of  mint  at  Denver  and 

of  assay-offices  at  Boise  City 
and  Charlotte. 

6531.  Appointment  of  officers  at  Denver, 

Boise  City,  and  Charlotte. 
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Sec.  Sec 

6532.  Powers  and  duties  of  assayera  at  6536.  Value  of  foreign  coins,  how  as- 

assay-offices;     compensation    of  certained. 

employes.  6537.  Value  of  the  sovereign  or  pound 

6683.  Bond    and    oath   of  officers   and  sterling. 

clerks.  6538.  Becoinage  of  foreign  coins. 

6534.  Laws  relating  to  mints  extended  6539.  Spanish  and  Mexican  coins. 

to'assay-oflSces.  6540.  Their  transmission  for  recoinage. 

6535.  Decimal  system  established. 

§  6416.  (R.  S.  §  3495.)     Enumeration  of  mints  and  assay-ofiBces. 

The  different  mints  and  assay-offices  shall  be  known  as — 
First.  The  mint  of  the  United  States  at  Philadelphia. 
Second.  The  mint  of  the  United  States  at  San  Francisco. 
Third.  The  mint  of  the  United  States  at  New  Orleans. 
Fourth.  The  mint  of  the  United  States  at  Carson. 
Fifth.  The  mint  of  the  United  States  at  Denver. 
Sixth.  The  United  States  assay-office  at  New  York. 
Seventh.  The  United  States  assay-office  at  Boise  City,  Idaho. 
Eighth.  The  United  States  assay-office  at  Charlotte,  North  Car- 
olina, 
t       Act  Feb.  12,  1873,  c.  131,  §  66,  17  Stat.  435. 

The  mint  at  New  Orleans  having  been  closed  during  the  war  of  the  rebellion, 
its  reopening  was  provided  for  by  Act  June  20,  1874,  c.  328,  {  1,  post,  {  6417 ; 
the  assaying  and  stamping  of  bullion  thereat  was  authorized  by  Act  Aug.  15, 
1876,  c.  287,  S  1»  post,  §  6418 ;  and  the  supplying  of  said  mint  with  silver  bul- 
lion for  coinage  into  standard  silver  dollars  and  all  smaller  denominations  of 
silver  was  authorized  by  Act  March  15.  1898,  c.  68,  {  1,  post,  {  6419. 

Coinage  at  the  Denver  mint  of  gold  and  silver  was  authorized,  and  fur- 
ther provisions,  relating  to  that  mint  were  made,  by  Act  Feb.  20,  1895,  c.  105, 
and  Act  March  18,  1904,  c.  716,  {  1,  post,  §§  6420-6423. 

The  mints  at  Carson  City  and  at  Denver  and  the  assay-office  at  Boise  City 
were  made  depositaries  for  public  moneys  by  R.  S.  §  3592,  post,  {  6579. 

Additional  assay-offices  were  established  as  follows:  At  Helena,  Mont.,  by 
Act  May  12,  1874,  c.  168,  §  1,  post,  |  6424 ;  at  St.  Louis,  Mo.,  by  Act  Feb.  1, 
1881,  c.  33,  §  1,  post,  I  6426 ;  at  Deadwood,  S.  D.,  by  Act  June  11,  1896,  c 
420,  I  1,  post,  S  6427,  and  Act  Feb.  19,  1897,  c.  265,  {  1,  post,  {  6428 ;  at 
Seattle,  Wash.,  by  Act  May  21,  1898,  c.  348,  post,  §  6429 ;  and  at  Salt  Lake 
City,  Utah,  by  Act  May  30,  1908,  c.  223,  post,  S  6430. 

The  refining  and  parting  of  gold  and  silver  for  casting  it  Into  bars,  ingots, 
or  discs,  at  the  Helena  assay-office,  was  authorized  by  Act  March  2,  1895,  c. 
177.  §  1.  post,  {  6425. 

The  refining  and  parting  of  bullion  at  the  mints  of  the  United  States  and 
the  assay-office  at  New  York  were  authorized  by  Act  June  19,  1878,  c.  829,  S 
1,  and  Act  July  7,  1898,  c.  571,  {  1,  post,  ||  6516,  6517. 

The  establishment  of  a  mint  at  Manila,  and  the  coinage  of  silver  and  minor 
coins  for  use  in  the  Philippine  Islands,  were  authorized,  and  the  laws  of  the 
United  States  relating  to  mints  and  coinage,  so  far  as  applicable,  were  ex- 
tended to  the  coinage  of  said  Islands,  by  provisions  of  Act  July  1,  1902,  c. 
1369,  tt  76-83,  Act  March  2,  1903,  c.  980,  ante,  §f  3886-s)892. 

§  6417.  (Act  June  20,  1874,  c.  328,  §  1.)     Mint  at  New  Orleans  re- 
opened. 

To  reopen  the  branch  mint  at  New  Orleans  to  be  conducted  here- 
after as  a  mint,  subject  to  the  provisions  and  restrictions  of  the  coin- 
age act  of  eighteen  hundred  seventy-three.     (18  Stat.  97.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1875,  cited  above. 

The  provisions  of  Act  Feb.  12,  1873,  c.  131,  mentioned  in  this  provision, 
were  incorporated  into  R.   S.  §|  3495-3562,  included  in  this  chapter  of  the 
Revised  Statutes. 
The  mint  at  New  Orleans  was  authorized  by  R.  S.  §  3495,  ante,  |  6416. 
The  assaying  and  stamping  of  bullion  were  authorized  by  Act  March  8,  1877, 
c  102,  §  1,  post,  §  6418. 

The  Secretary  of  the  Treasury  was  authorized  to  supply  the  mint  with  sil- 
ver bullion  for  the  coinage  of  ailTer  dollars,  etc.,  by  Act  March  15,  1898,  c.  68, 
S  1«  post,  i  6419. 
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§  6418.  (Act  March  3,  1877,  c.  102,  §  1.)     Assa3ring  and  stamping 

of  bullion  at  New  Orleans  mint. 
Mint  at  New  Orleans,  Louisiana:     *     *     And  the  assaying  and 
stamping  of  bullion  is  hereby  authorized,  subject  to  the  provisions  of 
the  coinage  act  of  eighteen  hundred  and  seventy-three.    (19  Stat.  307.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1878,  cited  above. 

The  same  provision  wag  made  in  the  similar  act  for  the  preceding  year,  Act 
Aug.  15,  1876,  c.  287,  §  1,  19  Stot.  158. 

The  provisions  of  the  Coinage  Act  of  Feb.  12,  1873,  c.  131,  mentioned  in  this 
provision,  were  incorporated  into  R.  S.  §{  3495-3562,  included  in  this  chapter 
of  the  Revised  Statutes. 

The  mint  at  New  Orleans  was  authorized  by  R.  S.  S  3495,  ante,  |  6416. 
Its  reopening  was  authorized  by  Act  June  20,  1874,  c.  328,  {  1,  ante,  {  6417. 

The  Secretary  of  the  Treasury  was  authorized  to  supply  the  mint  with  silver 
bullion  for  the  coinage  of  silver  dollars,  etc.,  by  Act  March  15,  1898,  c.  68, 
I  1,  post,  §  6419. 

An  appropriation  for  an  assayer  and  other  officers  and  workmen,  with  a  pro- 
vision that  the  assayer  should  have  general  charge  of  the  institution,  as  under 
R.  S.  I  3560,  post,  §  6532,  was  made  in  the  legislative,  executive,  and  judicial 
appropriation  act  for  the  fiscal  year  1915,  Act  July  16,  1914,  c.  141,  §  1, 
38  Stat.  477.  Similar  appropriation  acts  for  the  fiscal  years  1912,  1913  asd 
1914  contained  similar  provisions.  Previous  acts  provided  for  a  superintendeilt 
as  well  as  an  assayer  and  other  officers,  etc  The  appropriations  for  the  fiscal 
years  1916  and  1917  were  for  "assayer  in  charge,  who  shall  also  perform  the 
duties  of  melter,"  etc.    See  Act  May  10,  1916,  c  117,  J  1,  39  Stat. 

§  6419.  (Act  March  15,  1898,  c.  68,  §  1.)     SUver  bullion  for  New 
Orleans  mint. 
The  Secretary  of  the  Treasury  is  hereby  authorized  to  supply 
the  mint  at  New  Orleans  with  silver  bullion  for  conversion  into  stand- 
ard silver  dollars  and  all  smaller  denominations  of  silver.    (30  Stat. 

296.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1899,  cited  above. 

The  mint  at  New  Orleans  was  authorized  by  R.  S.  %  3495,  ante,  {  6416.  Its 
reopening  was  authorized  by  Act  June  20,  1874,  c.  328,  S  1,  ante,  §  6417. 

§  6420.  (Act  Feb.  20,  1895,  c.  105,  §  1.)     Coinage  of  gold  and  sU- 
ver  at  Denver  mint. 
Hereafter  there  shall  be  carried  on  at  the  branch  mint  of  the  United 
States  at  Denver,  in  the  State  of  Colorado,  the  coinage  of  gold  and 
silver.    (28  Stat.  673.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  "An 
act  to  provide  for  coinage  at  the  branch  mint  at  Denver,  Colorado." 

Until  the  mint  and  assay  office  at  Denver  should  become  a  coinage^mint,  in 
accordance  with  law,  it  was  provided  that  the  mint  should  be  continued  as  an 
assay-office,  that  the  business  transacted  at  such  mint  should  be  continued 
therein,  and  that  the  appropriations  already  made  should  be  applicable  to  such 
mint,  by  a  provision  in  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1896,  Act  March  2,  1895,  c.  177,  §  1,  28  Stat.  784,  786, 
which  is  omitted,  as  temporary  and  as  superseded  by  the  operation  of  the 
mint  as  a  coinage  mint  under  the  provisions  of  this  act. 

The  provision  for  continuing  the  mint  as  an  assay-office  was  continued  in 
successive  appropriation  acts  for  subsequent  years  down  to  1904,  but  was  not 
repeated  thereafter.  Appropriations  for  new  machinery,  etc.,  for  its  equip- 
ment for  coinage  operations,  were  made  by  Act  March  3,  1903,  c.  1007,  {  1, 
32  Stat.  1109,  and  Act  April  28,  1904,  c.  1762,  33  Stat.  463,  and  provisions 
for  the  force  necessary  for  the  proper  operation  of  the  mint  were  made  by 
Act  March  18,  1904,  c.  716,  {  1,  post,  {  6423. 

§  6421.  (Act  Feb.  20,  1895,  c.  105,  §  2.)     Officers  of  Denver  mint; 
salaries;   repeal. 

The  provisions  of  sections  thirty-four  hundred  and  ninety-six  and 
thirty-four  hundred  and  ninety-seven  of  the  Revised  Statutes  of 
the  United  States  are  hereby  made  applicable  to  the  mint  of  the 
United  States  at  Denver,  Colorado,  and  so  much  of  sections  thirty- 
five  hundred  and  fifty-eight,  thirty-five  hundred  and  fifty-nine,  thirty- 
five  hundred  and  sixty,  and  thirty-five  hundred  and  sixty-one  of  the 
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Revised  Statutes  of  the  United  States  as  relates  to  the  mint  at  I)en- 
ver,  Colorado,  are  hereby  repealed ;  and  that  the  compensation  of  the 
officers  of  said  mint  shall  be  the  same  as  those  of  the  mint  at  Carson 
City,  Nevada.    (28  Stat.  673.) 

R.  S.  I  3496,  mentioned  in  this  section,  enumerating  the  officers  of  the  mints, 
is  set  forth  post,  §  6431.  R.  S.  §  3497,  also  mentioned  in  this  section,  providing 
that  the  superintendent  of  certain  mints  should  perform  the  duties  of  treas- 
urers of  such  mxnts,  is  set  forth  post,  {  6433.  R.  S.  |§  3558-3561,  also  men- 
tioned in  this  section  and  repealed  in  so  far  as  they  related  fo  the  Denver  mint 
were  provisions  applicable  to  the  mint  at  Denver  while  conducted  as  an  assay- 
office.    See  notes  to  section  1  of  this  act,  ante,  §  6420. 

The  salaries  of  the  officers  of  the  mint  at  Carson  City  were  prescribed  by 
R.  S.  §  3498,  post,  §  6434. 

Subsequent  provisions  for  officers  of  the  mint  at  Denver  and  their  salaries 
were  made  by  Act  March  18,  1904,  c  716,  {  1,  post,  §  6423,  and  Act  Aug. 
23,  1912,  c.  350,  post,  fi  6432. 

§  6422.  (Act  Feb.  20,  1895,  c.  105,  §  3.)  Laws  applicable  to  Denver 
mint. 
All  laws  and  parts  of  laws  in  force  in  relation  to  the  mints  of  the 
United  States,  and  for  the  government  of  the  officers  and  persons 
employed  therein,  shall  be  applicable  to  the  mint  at  Denver.  (28  Stat. 
673.) 

§  6423.  (Act  March  18,  1904,  c.  716,  §  1.)  Officers,  clerks,  etc.,  at 
Denver  mint;  salaries. 
Whenever  the  Secretary  of  the  Treasury  shall  determine  that  it  is 
necessary  for  the  proper  operations  of  the  mint  at  Denver,  Colorado, 
the  following  force  may  be  appointed  in  lieu  of  the  foregoing,  at  the 
yearly  compensation  herein  stated,  namely:  Superintendent,  at  four 
thousand  five  hundred  dollars ;  assayer,  melter  and  refiner,  and  coiner, 
at  three  thousand  dollars  each;  chief  clerk,  at  two  thousand  five 
hundred  dollars;  weigh  clerk,  at  one  thousand  six  hundred  dollars; 
clerk,  at  one  thousand  four  hundred  dollars;  two  calculating  clerks, 
at  one  thousand  four  hundred  dollars  each;  and  two  clerks  at  one 
thousand  two  hundred  dollars  each;  and  any  unexpended  balance 
of  the  foregoing  appropriation  shall  be  available  for  payment  of  this 
latter  force.     (33  Stat.  109.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1905,  cited  above. 

The  "foregoing  appropriation,"  mentioned  in  this  provision  and  omitted  here 
as  temporary,  provided  for  the  salaries  of  an  assayer  in  charge,  a  melter,  a 
chief  clerk,  a  weigh  clerk,  a  clerk,  two  calculating  clerks,  and  two  clerks. 
The  appropriation  for  the  mint  at  Denver  for  the  fiscal  year  1917  was  by  act 
May  10,  1916,  c.  117,  §  1,  39  Stat. 

The  positions  of  coiner  and  melter  and  refiner  in  all  mints,  and  the  assay- 
office  at  New  York,  were  abolished,  and  their  duties  cast  on  the  superintendents, 
by  Act  Aug.  23,  1912,  c  350,  post,  {  6432. 

§  6424.  (Act  May  12,  1874,  c.  168,  §  1.)  Assay-office  at  Helena 
established. 
The  Secretary  of  the  Treasury  is  hereby  authorized  and  required 
to  establish  an  assay-office  at  Helena,  in  the'  Territory  of  Montana, 
the  said  assay-office  to  be  conducted  under  the  provisions  of  the  act 
entitled  "An  act  revising  and  amending  the  laws  relative  to  the  mints, 
assay-offices,  and  coinage  of  the  United  States,"  approved  February 
twelfth,  eighteen  hundred  and  seventy-three.     (18  Stat.  45.) 

Section  2  of  this  act,  relating  to  the  construction  of  a  building  at  Helena 
for  use  as-  the  assay-office,  is  omitted,  as  temporary  merely. 

^The  provisions  of  Act  Feb.  12,  1873,  c.  131,  mentioned  in  this  section,  were 
incorporated  into  R.  S.  H  3495-3562,  included  in  this  chapter  of  the  Revised 
Statutes. 

A  refinery  at  the  Helena  assay^office  was  established  by  Act  March  2,  1895, 
c  177,  {  1,  post,  i  6425. 
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§  6425.  (Act  March  2,  1895,  c.  177,  §  1.)  Refining  at  Helena  as- 
say-office authorized;  charges. 
The  Secretary  of  the  Treasury  is  hereby  authorized  and  required 
tO'  establish  at  the  United  States  assay  office  at  Helena,  Montana,  a 
refinery  for  refining  and  parting  gold  and  silver  and  for  casting  the 
same  into  bars,  ingots,  or  discs. 

The  charges  for  these  operations  shall  be  fixed  by  the  Director 
of  the  Mint,  with  the  approval  of  the  Secretary  of  the  Treasury,  to 
equal,  but  not  to  exceed,  the  expenses  thereof,  and  all  provisions  of  law 
relating  to  the  refineries  of  the  mints  and  assay  offices  shall  apply  to 
the  parting  and  refining  of  bullion  at  the  assav  office  at  Helena, 
Montana.    (28  Stat.  784,  786.) 

These  were  provisions  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1896,  cited  above. 

§  6426.  (Act  Feb.  1,  1881,  c.  33,  §  1.)     Assay-office  at  St.  Louis. 

The  Secretary  of  the  Treasury  is  hereby  authorized  and  required 
to  establish  an  assay-office  at  Saint  Louis,  in  the  State  of  Missouri; 
the  said  office  to  be  conducted  under  the  provisions  of  an  act  entitled 
"An  act  revising  and  amending  the  laws  relative  to  the  mints,  assay- 
offices,  and  coinage  of  the  United  States,"  approved  February  twelfth, 
eighteen  hundred  and  seventy-three.    (21  Stat.  322.) 

Section  2  of  this  act,  providing  for  quarters  for  the  assay-office  in  the  post- 
office  building,  is  omitted,  as  temporary  merely. 

The  provisions  of  Act  Feb.  12,  1878,  c.  131,  mentioned  in  this  section,  were 
incorporated  into  R.  S.  §{  3495-3562,  incladed  in  this  chapter  of  the  Revised 
Statutes. 

§  6427.  (Act  June  11,  1896,  c.  420,  §  1.)     Assay-office  at  Deadwood. 

Assay  office  at  Deadwood,  South  Dakota :    For  establishing  an  as- 
say office  at  Deadwood,  in  the  State  of  South  Dakota.    (29  Stat.  414.) 
This  was  a  provision  of  the  sundry  dvil  appropriation  act  for  the  fiscal 
year  1897,  cited  above. 

The  manner  of  conducting  the  office  was  prescribed  by  Act  Feb.  19,  1897,  c. 
,265,  {  1,  post,  fi  6428. 

§  6428.  (Act  Feb.  19,  1897,  c.  265,  §  1.)  Assay-office  at  Deadwood, 
how  conducted. 
Assay  office  at  Deadwood,  South  Dakota:  *  *  and  said  assay 
office  shall  be  conducted  under  the  provisions  of  the  Act  entitled  "An 
Act  revising  and  amending  the  laws  relative  to  the  mints,  assay  offices, 
and  coinage  of  the  United  States,"  approved  February  twelfth,  eight- 
een hundred  and  seventy-three.     (29  Stat.  559.) 

The  office  is  established  by  Act  June  11,  1896,  c  420,  §  1. 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1898,  cited  above. 

The  part  of  the  provision  omitted  here  authorized  the  Secretary  of  the  Treas- 
ury to  use  the  unexpended  balance  of  the  appropriation  made  by  Act  June  11, 
1896,  c.  420,  §  1,  which  established  the  assay-office,  ante,  |  6427,  for  rent  for 
a  building,  apparatus,  and  wages. 

The  provisions  of  Act  Feb.  12,  1878,  c.  131,  mentioned  in  this  provision,  are 
incorporated  into  R.  S.  §§  8495-3562,  included  in  this  chapter  of  the  Revised 
Statutes. 

§  6429.  (Act  May  21,  1898,  c.  348.)  Assay-office  at  Seattle;  offi- 
cers. 
The  Secretary  of  the  Treasury  is  hereby  authorized  and  required  to 
establish  an  assay  office  of  the  United  States  at  Seattle,  in  the  State 
of  Washington;  said  assay  office  to  be  conducted  under  the  provi- 
sions of  the  Act  entitled,  "An  Act  revising  and  amending  the  laws 
relating  to  the  mints  and  assay  offices  and  the  coinage  of  the  United 
States/'  approved  February  twelfth,  eighteen  hundred  and  seventy- 
three;  that  the  officers  of  the  assay  office  shall  be  an  assayer  in 
charge,  at  a  salary  of  two  thousand  five  hundred  dollars  per  annum^ 
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who  shall  also  perform  the  duties  of  melter;  chief  clerk,  at  a  salary 
of  one  thousand  five  hundred  dollars  per  annum.    (30  Stat.  420.) 

The  provisions  of  Act  Feb.  12,  1873,  c  131,  mentioned  in  this  act,  were  in- 
corporated into  R.  S.  §§  3495-3562,  included  in  this  chapter  of  the  Revised 
Statutes. 

Further  provisions  of  this  act  relating  to  rent  of  building  for  assay-office 
and  appropriation  of  money  for  rent,  salary,  etc.,  are  omitted,  as  temporary 
merely. 

The  appropriation  for  the  assayer  in  charge  and  other  officers  and  employes 
for  the  fiscal  year  1917  was  made  by  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  that  year,  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 

§  6430.  (Act  May  30,  1908,  c.  223.)  Assay-office  at  Salt  Lake  City; 
officers,  etc. 
The  Secretary  of  the  Treasury  is  hereby  authorized  and  required  to 
establish  an  assay  office  of  the  United  States  at  Salt  Lake  City,  in 
the  State  of  Utah;  said  assay  office  to  be  conducted  under  the  pro- 
visions of  the  Act  entitled  ''An  Act  revising  and  amending  the  laws 
relating  to  the  mints  and  assay  offices  and  the  coinage  of  the  United 
States,"  approved  February  twelfth,  eighteen  hundred  and  seventy- 
three  ;  that  the  officers  of  the  assay  office  shall  be  an  assayer  in  charge, 
at  a  salary  of  two  thousand  five  hundred  dollars  per  annum,  who  shall 
also  perform  the  duties  of  melter;  chief  clerk,  at  a  salary  of  one 
thousand  five  hundred  dollars  per  annum;  and  the  Secretary  of  the 
Treasury  is  hereby  authorized  to  rent  a  suitable  building  for  the  use 
of  said  assay  office,  and  there  is  hereby  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  the  sum  of  twenty 
thousand  dollars  for  salary  of  assayer  in  charge,  chief  clerk,  and 
wages  of  workmen,  rent,  and  contingent  expenses.    (35  Stat.  474.) 

This  was  an  act  entitled  "An  act  to  establish  an  assay-office  at  Salt  Lake 
City,  State  of  Utah." 

The  provisions  of  Act  Feb.  12,  1873,  c.  131,  mentioned  in  this  section,  were 
incorporated  into  R.  S.  §§  3405-3662,  included  in  this  chapter  of  the  Revised 
Statutes. 

Somewhat  different  provisions  for  officers  and  clerks  were  made  by  subse- 
quent appropriation  acts.  The  provision  for  the  fiscal  year  1917,  was  by 
Act  May  10,  1916,  c.  117,  i  1,  39  Stat. 

§  6431.  (R.  S.  §  3496.)     Officers  of  mints. 

The  officers  of  each  mint  shall  be  a  superintendent,  an  assayer,  a 
melter  and  refiner,  and  a  coiner ;  and,  for  the  Mint  at  Philadelphia, 
an  engraver ;  all  to  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate. 

Act  Feb.  12,  1873,  c.  131,  §  3,  17  Stat  424. 

The  positions  of  coiner  and  melter  and  refiner  in  each  coinage  mint,  and 
melter  and  refiner  in  the  assay-office  at  New  York,  were  abolished  and  their 
duties  cast  upon  the  superintendent,  by  Act  Aug.  23,  1912,  c.  350,  post,  S  6432. 
The  Secretary  of  the  Treasury  was  authorized  to  constitute  any  superin- 
tendent of  mint  or  assayer  of  any  assay-office  an  assistant  treasurer  of  the 
United  States,  without  additional  compensation,  to  receive  gold  coin  and  bul- 
lion on  deposit  for  the  purposes  provided  in  R.  S.  {  254,  post,  {  6564,  by  Act 
June  8,  1878,  c  170,  post,  §  6565. 

The  superintendent  of  the  mint  at  Carson  City  and  the  superintendent  of 
the  assay-office  at  Boise  City  were  made  assistant  treasurers  of  the  United 
Stotes  by  R.  S.  {  3594,  post,  §  6583. 

Notes  of  DeoisloBS 

Cashler.^The  cashier  of  the  mhit  is  Cited    without    deflnite    application, 

not  an  officer  thereof.     U.  S.  v.  Cole  U.  S.  v.  Cole  (C.  O.  1904)   180  Fed. 

(0.  C.  1904)  130  Fed.  620,  621;   SculFy  614. 
V.  U.  S.  (0.  0. 1910)  193  Fed.  185,  189. 

§  6432.  (Act  Aug.  23,  1912,  c.  350,  §  1.)     Positions  of  coiner  and 
melter  and  refiner  abolished;    employes  to  be  appointed  by 
Secretary  of  the  Treasury. 
The  position  of  coiner,  which  has  heretofore  existed  in  each  of  the 
coinage  mints,  and  the  position  of  melter  and  refiner,  which  has  here- 
tofore existed  in  each  of  the  coinage  mints  and  in  the  United  States 
6  U.S.CoMP.'16-468  (7473) 
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assay  office  at  New  York,  are  hereby  abolished,  to  take  effect  on  and 
after  July  first,  nineteen  hundred  and  twelve,  and  on  and  after  that 
date  the  duties  and  responsibilities  heretofore  imposed  by  law  on  the 
officers  holding  said  positions  in  each  of  said  mints  and  the  assay 
office  shall  devolve  upon  the  superintendents  of  said  institutions ;  and 
all  assistants  and  employees  of  the  mints  and  assay  offices  of  the 
United  States  shall,  from  and  after  July 'first,  nineteen  hundred  and 
twelve,  be  appointed  by  the  Secretary  of  the  Treasury.  (37  Stat.  384.) 
This  was  a  provision  of  the  legislative,  executive  and  judicial  appropriation 
act  for  the  fiscal  year  1912,  cited  above. 

§  6433.  (R.  S.  §  3497.)     Superintendents  of  certain  mints  to  per- 
form duties  of  treasurer. 
The  superintendents  of  the  mints  at  Philadelphia,  San  Francisco, 
and  New  Orleans  shall  be,  and  perform  the  duties  of,  treasurers  of 
said  mints  respectively. 

Act  Feb.  12,  1873.  c.  131,  §  65,  17  Stat  435. 

The  provisions  of  this  section  and  R.  S.  S  3496,  ante,  §  6431,  were  made  ap- 
plicable to  the  mint  at  Denver,  by  Act  Feb.  20,  1895,  c.  105,  S  2,  ante,  {  6421. 

Cited    without    definite    application, 

U.  S.  V.  Cole   (C.  O.  1904)    130  Fed. 
614. 

§  6434.  (R.  S.  §  3498.)     Salaries  of  officers  of  mints. 

The  officers  of  the  several  mints  shall  be  entitled  to  the  following 
salaries,  to  be  paid  monthly : 

First.  The  superintendents  of  the  mints  at  Philadelphia  and  San 
Francisco,  to  four  thousand  five  hundred  dollars  a  year  each. 

Second.  The  assayers,  melters  and  refiners,  and  the  coiners  of  those 
mints,  to  three  thousand  dollars  a  year  each. 

Third.  The  engraver  of  the  Mint  at  Philadelphia,  to  three  thousand 
dollars  a  year. 

Fourth.  The  superintendent  of  the  mint  at  Carson  City  to  three 
thousand  dollars  a  year. 

Fifth.  The  assayer,  the  melter  and  refiner,  and  the  coiner  of  the 
mint  at  Carson  City,  to  two  thousand  five  hundred  dollars  a  year 
each. 

Act  Feb.  12,  1873,  c.  131,  S  12,  17  Stat.  426. 

The  provisions  of  this  section  fixing  the  salaries  of  the  officers  of  the  mint 
at  Carson  City  were  made  applicable  to  the  mint  at  Denver  by  Act  Feb.  20, 
1895,  c.  105,  S  2,  ante,  §  6421;  but  subsequent  provisions,  enumerating  the 
officers  of  the  mint  at  Denver  and  fixing  their  salaries,  of  Act  March  18,  1904, 
c.  716,  §  1,  ante,  {  6423,  superseded  so  much  of  said  Act  Feb.  20,  1895,  c. 
105,  §  2,  as  made  this  section  applicable  to  the  mint  at  Denver. 

The  positions  of  coiner  and  of  melter  and  refiner  were  abolished  by  Act 
Aug.  23,  1912,  c.  350,  ante,  §  6432. 

The  Secretary  of  the  Treasury  was  authorized  to  constitute  any  superin- 
tendent of  mint  or  assayer  of  any  assay-office  an  assistant  treasurer  of  the 
United  States,  without  additional  compensation,  to  receive  gold  coin  and  bul- 
lion on  deposit  as  provided  for  by  R.  S.  f  254,  post,  §  6564,  by  Act  June  8, 
1878,  c.  170,  post,  §  6565. 

Appropriations  for  salaries  of  officers  of  the  mints,  and  for  the  assistants, 
clerks,  etc.,  are  made  in  the  annual  appropriation  acts.  The  provisions  for 
the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one  sal- 
ary, when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certaiii  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  aa 
amended  by  Act  Aug.  29,  1916,  c.  417,  ante,  §  3230a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c  141,  38  Stat  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  ante,  §  3228b. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  aots  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employ^  appro- 
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priated  for  In  said  acts  are  to  constitute  the  rate  of  tolary  or  compensatioii  of 
such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  annual  rate 
of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  i  6,  ante,  §  3228a. 

§  6435.  (R.  S.  §  3499.)  Salaries  of  assistants,  clerks,  and  laborers 
employed  in  the  mints. 
There  shall  be  allowed  to  the  assistants  and  clerks  of  the  several 
mints  such  annual  salaries  as  the  Director  of  the  Mint  may,  with  the 
approbation  of  the  Secretary  of  the  Treasury,  determine,  and  to  the 
workmen  employed  therein  such  wages  as  may  be  customary  and  rea- 
sonable according  to  their  respective  stations  and  occupations,  to  be 
deteriT}ined  by  the  superintendent,  and  approved  by  the  Director  of 
the  Mint.  The  salaries  provided  for  in  this  and  the  preceding  section, 
and  the  wages  of  workmen  permanently  engaged,  shall  be  payable  in 
monthly  installments. 

Act  Feb.  12,  1873,  c.  131,  §  12,  17  Stat.  420. 
See  notes  to  preceding  section. 

Notes  of  Declsloaa 

Pay  for  extra  time.— In  the  absence      not  be  held  responsible.    Collins  v.  U. 
of  agreement  to  pay  for  time  beyond      S.  (1889)  24  Ct  01.  340. 
eight  hoars  per  day  the  government  can 

§  6436.  (Act  June  20,  1874,  c.  328,  §  1-)     Salaries  under  Director. 

Hereafter  all  salaries  under  the  Director  of  the  Mint  at  Washing- 
ton and  at  the  various  mints  shall  be  at  the  rates  appropriated  for 
in  this  act.    (18  Stat.  96.) 

This  was  a  provision  accompanying  an  appropriation  for  the  office  of  the 
Director  of  the  Mint,  in  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1875,  cited  above. 

The  "rates  appropriated  for,"  mentioaed  in  this  provision,  were  practically 
superseded  by  subsequent  appropriations  for  officers,  clerks,  and  employ^, 
and  rates  of  compensation  different  from  those  fixed  by  this  act  The  ap- 
propriations for  the  officers,  clerks,  and  employes  in  the  office  of  the  Di- 
rector of  the  Mint  for  the  fiscal  year  1917,  were  made  by  the  legislative,  ex- 
ecutive, and  judicial  appropriation  act  of  May  10,  1916,  c.  117,  f  1,  39  Stat 

§  6437.  (R.  S.  §  3500.)     Oath  of  office  of  officers,  assistants,  and 
clerks. 

Every  officer,  assistant,  and  clerk  appointed  for  any  mint  shall,  be- 
fore he  enters  upon  the  execution  of  his  office,  take  an  oath  before 
some  judge  of  the  United  States,  or  judge  of  some  court  of  record' of 
the  State  in  which  such  mint  is  located,  faithfully  and  diligently  to 
perform  the  duties  thereof;  in  addition  to  other  official  oaths  pre- 
scribed by  law,  such  oath,  duly  certified,  shall  be  transmitted  to  the 
Secretary  of  the  Treasury.  The  superintendent  of  each  mint  may  re- 
quire such  oath  from  any  of  the  employes  of  the  mint. 
Act  Feb.  12,  1878,  c.  131,  {  10,  17  Stat  425. 

Other  official  oaths  were  prescribed  by  R.  S.  §  1756,  which  was  repealed 
by  Act  May  13,  1884,  c.  46,  §  2,  ante,  §  3216,  and  R.  S.  §  1757,  ante,  S  3217. 
A  different  oath  for  officers  and  clerks  of  the  mint  at  Denver  and  the  assay- 
office  at  Boise  City  was  prescribed  by  R.  S.  {  3561,  post,  §  6533,  bat  so 
much  of  that  section  as  related  to  the  Denver  mint  was  repealed  by  Act  Feb. 
20,  1895,  c.  105,  {  2,  ante,  {  6421. 

§  6438.  (R.  S.  §  3501.)  Bonds  of  officers,  assistants,  and  clerks. 
The  superintendent,  the  assayer,  the  melter  and  refiner,  and  the 
coiner  of  each  mint,  before  entering  upon  the  execution  of  their  re- 
spective offices,  shall  become  bound  to  the  United  States,  with  one  or 
more  sureties,  approved  by  the  Secretary  of  the  Treasury,  in  the  sum 
of  not  less  than  ten  nor  more  than  fifty  thousand  dollars,  with  condi- 
tion for  the  faithful  and  diligent  performance  of  the  duties  of  his  of- 
fice. Similar  bonds  may  be  required  of  the  assistants  and  clerks,  in 
such  sums  as  the  superintendent  shall  determine,  with  the  approbation 
of  the  Director  of  the  Mint ;  but  the  same  shall  not  be  construed  to 
relieve  the  superintendent  or  other  officers  from  liability  to  the  United 

(7475) 


§6438  ooiNAGB  (Tit  37 

States  for  acts,  omissions,  or  negligence  of  their  subordinates  or  em- 
ployes ;  and  the  Secretary  of  the  Treasury  may,  at  his  discretion,  in- 
crease the  bonds  of  the  superintendents. 
Act  Feb.  12,  1873,  c.  131,  {  11,  17  Stat  425. 

The  bonds  of  the  ofiBcera  and  clerks  of  the  mint  at  Denver  and  the  aasay- 
office  at  Boise  City  were  prescribed  by  R.  S.  {  3561,  post,  §  6533,  but  so 
much  of  that  section  as  related  to  the  Denver  mint  was  repealed  by  Act  Feb. 
20,  1895,  c.  105,  §  2,  ante,  §  6421. 

The  positions  of  coiner  and  melter  and  refiner  were  abolished  by  Act  Ang. 
28,  1912,  c  350,  ante,  §  6432. 

Notes  of  Deelslosui 

Necessity  of  bond.^nnder  this  section  be  had  for  a  defalcation  occurring  prior 

the  cashier  of  the  mint  may  be  required  to  the  execution  of  the  bond,  unless  it 

to  give  a  bond  for  the  faithful  perform-  be  alleged  that  all  or  part  of  the  funds 

ance  of  any  duty  intrusted  to  him.    U*  unaccounted  for  were  in  his  hands  when 

8.  V.  Cole  (0.  C.  1904)  130  Fed.  620.  the  bond  was  given,  or  that  legal  regula- 

The  assayer,  chief  coiner,  and  treas-  tions  of  the  treasury  department  re- 
urer  of  the  mint  cannot  execute  their  quired  him  to  give  bond  for  past  trans- 
offices  legally   unless  they  have  given  actions.    Id. 

bonds  for  the  faithful  performance  of  Under  this  section  and  section  6445, 

their  duties.     (1793)  5  Op.  Atty.  Gen.  post,  a  melter  and  refiner  is  liable  on 

687.  his  official  bond  given  "for  the  faithful 

and  diligent  performance"  of  his  duties 

Liability  on  bond^-Under  this  section  for  the  embezzlement  of  bullion  by  his 

the  bond  of  an  assistant  or  clerk  should  assistant,  although  the   theft  was  not 

be  conditioned,  like  that  of  a  superin-  committed  through  any  fault  of  his  own. 

tendent,  for  '*the  faithful  and  diligent  U.  S.  v.  Zabriskie  (a  C.  1898)  87  Fed. 

performance  of  the  duties  of  his  office,"  714,  718. 

and  is  therefore  valid,  as  a  statutory  Under  this  section  the  officer  is  vir- 

bond,  only  so  far  as  it  is  prospective  in  tually  an  insurer,  and  cannot  be  relieved 

its  character.     U.  S.  v.  Jones   (G.  G.  even  against  an  unavoidable  loss  except 

1896)  77  Fed.  717.  only  when  the  loss  occurs  by  an  act  of 

On  a  bond  given  by  an  assistant  melt-  God  or  the  public  enemy  and  without 

er  and  refiner  of  a  mint,  conditioned  that  any  neglect  on  the  part  of  the  officer, 

he    "has    faithfully    performed"     and  U.  S.  v.  Smythe  (C.  C.  1900)  120  Fed. 

"shall  continue  to  faithfully  perform"  30,  31,  affirmed   (1901)   107  Fed.  376, 

the  duties  of  his  office,  recovery  cannot  46  G.  G.  A.  354. 

§  6439.  (R.  S.  §  3502.)  Who  to  act  in  absence  of  Director,  super- 
intendent, or  other  officer. 
Whenever  any  officer  of  a  mint  or  assay-office  shall  be  temporarily 
absent,  on  account  of  sickness  or  any  other  cause,  it  shall  be  lawful 
for  the  superintendent,  with  the  consent  of  such  officer,  to  appoint 
some  person  attached  to  the  mint  to  act  in  the  place  of  such  officer 
during  his  absence ;  but  all  such  appointments  shall  be  forthwith  re- 
ported to  the  Director  of  the  Mint  for  his  approval ;  and  in  all  cases 
whatsoever  the  principal  shall  be  responsible  for  the  acts  of  his  repre- 
sentative. In  case  of  the  temporary  absence  of  the  superintendent, 
the  chief  clerk  shall  act  in  his  place ;  in  case  of  the  temporary  absence 
of  the  Director  of  the  Mint  the  Secretary  of  the  Treasury  may  desig- 
nate some  one  to  act  in  his  place. 

Act  Feb.  12,  1873,  c  131,  i  9,  17  Stat  425. 

§  6440.  (R.  S.  §  3503.)  General  duties  of  superintendents  of  mints. 
The  superintendent  of  each  mint  shall  have  the  control  thereof,  the 
superintendence  of  the  officers  and  persons  employed  therein,  and  the 
supervision  of  the  business  thereof,  subject  to  the  approval  of  the 
Director  of  the  Mint.  He  shall  make  reports  to  the  Dh"ector  of  the 
Mint  at  such  times  and  according  to  such  forms  as  the  Director  may 
prescribe ;  which  shall  exhibit  in  detail,  and  under  appropriate  heads, 
the  deposits  of  bullion,  the  amount  of  gold,  silver,  and  minor  coinage, 
and  the  amount  of  unparted,  standard,  and  refined  bars  issued,  and 
such  other  statistics  and  information  as  may  be  required. 
Act  Feb.  12,  1873,  c  131,  §  4,  17  Stat.  424. 

Notes  of  Deoislosui 
Assistant  melter  and  reflner.~Under      assistant  melter  and  refiner  is  appofa&t- 
this  section  and  section  6441,  post,  the      ed  ''upon  recommendation  and  nominal 
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tion  in  writing"  by  the  melter  and  re-  for  acts,  omiasionB,  or  negligence  of  his 

finer  subject  to  the  approval  of  the  di-  subordinates  or  employes,  and  the  du- 

rector  of  the  mint     U.  S.  v.  Zabriskie  ties  prescribed  are  as  much  a  part  of 

(O.  O.  1898)  87  Fed.  714,  716.  the  condition  of  his  bond  as  if  the  same 

were  written  therein.    Smythe  v.  U.  B. 

Liability  for  acta  of  tubordlnates^  (1901)  107  Fed.  376,  380,  46  0.  O.  A. 

Under  this  section  and  section  6443,  the  854,  affirming  (O.  G.  1900)  120  Fed.  30, 

superintendent  of  the  mint  is  not  re-  and  affirmed    (1903)  23  Sup.   Ct.  279, 

Heved  from  liabiUty  to  the  United  States  188  U.  S.  156,  47  L.  Ed.  425. 

§  6441.  (R.  S.  §  3504.)     Same  subject. 

He  shall  keep  and  render,  quarter-yearly,  to  the  Director  of  the 
Mint,  for  the  purpose  of  adjustment  according  to  such  forms  as  may 
be  prescribed  by  the  Secretary  of  the  Treasury,  regular  and  faithful 
accounts  of  his  transactions  with  the  other  officers  of  the  mint  and 
the  depositors ;  and  shall  also  render  to  him  a  monthly  statement  of 
the  ordinary  expenses  of  the  mint  or  assay-office  under  his  charge. 
[He  shall  also  appoint  all  assistants,  clerks,  one  of  whom  shall  be  des- 
ignated "chief  clerk,"  and  workmen  employed  under  his  superintend- 
ence ;  but  no  person  shall  be  appointed  to  employment  in  the  offices 
of  the  assayer,  melter  and  refiner,  coiner,  or  engraver,  except  on  the 
recommendation  and  nomination  in  writing  of  those  officers,  respec- 
tively. He  shall  forthwith  report  to  the  Director  of  the  Mint  the 
names  of  all  persons  appointed  by  him,  the  duties. to  be  performed, 
the  rate  of  compensation,  the  appropriation  from  which  compensa- 
tion is  to  be  made,  and  the  grounds  of  the  appointment ;  and  if  the 
Director  of  the  Mint  shall  disapprove  the  same,  the  appointment 
shall  be  vacated.] 

Act  Feb.  12,  1873,  c.  131,  {  4,  17  Stat.  424. 

The  words  of  this  section  inclosed  in  brackets  were  in  part  superseded  by 
the  abolition  of  the  positions  of  coiner  and  of  melter  and  refiner  of  all  mints 
and  of  melter  and  refiner  at  the  New  York  assay-office,  and  possibly  were  whol- 
ly superseded  by  the  further  provision  that  all  employes  of  the  mints  and  as- 
say-offices should  be  appointed  by  the  Secretary  of  the  Treasury,  by  Act  Aug. 
28,  1912,  c.  850.  §  1,  ante,  §  6432. 

Notes  of  Deoislosui 

Cashier.— The  appointment  of  a  cash-     S.  ▼.  Zabriskie   (0.  0.  1808)  87  Fed. 
ier  of  a  mint  by  the  superintendent  un-     714,  716;  note  under  §  6440,  ante, 
der  this  section  did  not  make  him  an         ^Ited    without    definite    applloatlon, 

^(^1^(0   c\^^^^^wta    fl?i   «l«:      Smythe  v.  U.  S.  (1903)  23  Sup.  Ct.  279, 
Cole   (0.  C.  1904)   130  Fed.  614,  616;      280,  188  U.  S.  156,  47  L.  Ed.  425;    U. 

?S"?fio  ^-  ®-   ^^-        ^^^^^  ^^  ^^^-      S.  V.  Smythe  (O.  C.  1900)  120  Fed.  80, 
180,  18».  affirmed    (1901)    107  Fed,  876,  46  O. 

Assistant  melter  and  reflneri^See  IT.      C.  A.  354. 

§  6442.  (R.  S.  §  3505.)     Coins  reduced  in  weight  by  abrasion. 

Any  gold  coins  of  the  United  States,  if  reduced  in  weight  by  nat- 
ural abrasion  not  more  than  one-half  of  one  per  centum  below  the 
standard  weight  prescribed  by  law,  after  a  circulation  of  twenty 
years,  as  shown  by  the  date  of  coinage,  and  at  a  ratable  proportion 
for  any  period  less  than  twenty  years,  shall  be  received  at  their  nom- 
inal value  by  the  United  States  Treasury  and  its  offices,  under  such 
regulations  as  the  Secretary  of  the  Treasury  may  prescribe  for  the 
protection  of  the  Government  against  fraudulent  abrasion  or  other 
practices. 

Act  Feb.  12,  1873,  c  181,  S  14.  17  Stat.  426. 

• 

Notes  oi  Deeislons 

Silver  ooln.^This  particularity  in  the  retains  the  appearance  of  a  coin  duly 

limitation    and    allowance   ae   to    gold  issued  from  the  mint,  it  is  legal  tender 

coin  is  not  found  in  the  case  of  the  nat-  for  its  original  value.     Jersey  City  & 

ural   abrasion   in   silyer   coin,   and   so  B.  R.  Co.  y.  Morgan   (1895)   16  Sup. 

long  as  a  genuine  silver  coin  is  worn  Ct.  276,  277,  160  U.  S.  288,  40  L.  Ed. 

only   by   natural   abrasion,   and  is  not  480. 
appreciably  diminished  in  weight,  and 
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§  6443.  (R«  S.  §  3506.)     Duties  of  superintendents  in  respect  to 

coin  and  biUlion. 
The  superintendent  of  each  mint  shall  receive  and  safely  keep,  until 
legally  withdrawn,  all  moneys  or  bullion  which  shall  be  for  the  use  or 
the  expenses  of  the  mint.  He  shall  receive  all  bullion  brought  to  the 
mint  for  assay  or  coinage ;  shall  be  the  keeper  of  all  bullion  or  coin 
in  the  mint,  except  while  the  same  is  legally  in  the  hands  of  other  of- 
ficers; and  shall  deliver  all  coins  struck  at  the  mint  to  the  persons 
to  whom  they  shall  be  legally  payable.  From  the  report  of  the  as- 
sayer  and  the  weight  of  the  bullion,  he  shall  compute  the  value  of 
each  deposit,  and  also  the  amount  of  the  charges  or  deductions,  if 
any,  of  all  which  he  shall  give  a  detailed  memorandum  to  the  deposi- 
tor; and  he  shall  also  give  at  the  same  time,  under  his  hand,  a  cer- 
tificate of  the  net  amount  of  the  deposit,  to  be  paid  in  coins  or  bars  of 
the  same  species  of  bullion  as  that  deposited,  the  correctness  of  which 
certificate  shall  be  verified  by  the  assayer,  who  shall  countersign  the 
same,  and  in  all  cases  of  transfer  of  coin  or  bullion,  shall  give  and  re- 
ceive vouchers,  stating  the  amount  and  character  of  such  coin  or 
bullion. 

Act  Feb.  12,  1873,  c.  131,  §  4,  17  Stat.  424. 

Notes  of  DeoisioBS 


Liability  on  bondw— The  liability  of  a 
BuperlDtendeDt  of  a  mint  under  a  bond 
conditioned  that  he  would  discharge  his 
duties  according  to  law  and  safely  keep 
such  moneys  that  came  into  his  hands 
by  virtue  of  his  office  is  not  to  be  de- 
termined by  the  principles  of  the  law  of 
bailment,  but  by  the  special  contract 
evidenced  by  hisr  bond,  and  it  is  no  de- 
fense to  a  suit  brought  by  the  govern- 
ment upon  such  a  bond  that  the  moneys 
which  were  in  custody  had  been  destroy- 
ed by  fire  which  occurred  without  his 
fault  or  negligence.  Smythe  v.  U.  S. 
(1903)  23  Sup.  Ct.  279,  283,  188  U.  S. 
156,  47  L.  Ed.  425. 

A  receipt  given  by  a  superintendent 
of  a  mint  for  a  certain  quantity  of  bul- 
lion, and  his  admissions  in  reports  and 
accounts  that  he  holds  it,  are  at  least 
prima  facie  evidence  that  it  came  into 
his  possession;  and,  in  an  action  against 
him  to  recover  the  value  of  bullion 
which  he  cannot  produce,  evidence  which 
shows  only  that  it  might  have  been  re- 
moved before  he  assumed  office  is  not 
sufficient  to  require  submission  to  the 
jury  of  the  question  whether  he  ever 
really  received  it.  Bosbyshell  v.  U.  S. 
(1896)  77  Fed.  944,  23  C.  C.  A.  581, 
writ  of  error  dismissed  (1899)  19  Sup. 
Ot.  873,  43  L.  Ed.  1186;  Drexel  v. 
Same,  77  Fed.  944,  23  C.  C.  A.  581, 
writ  of  error  dismissed  (1899)  19  Sup. 
Ot.  875,  43  L.  Ed.  1186,  affirming  judg- 
ment U.  S.  V.  BosbysheU  (D.  C.  1896) 
73  Fed.  616. 

«  A  failure  by  the  director  of  the  mint 
to  observe  a  rule  prescribing  that  he 
shall,  at  the  annual  settlement,  require 
the  weighing  and  counting  of  all  bul- 
lion in  the  mint,  does  not  relieve  a  su- 
perintendent of  a  mint  of  his  responsi- 
bility for  bullion  in  his  custody.  Id. 

When  the  superintendent  of  a  mint, 
on  assuming  office,  has  receipted  for  a 
certain  quantity  of  bullion,  the  same  is 
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thereafter  in  his  custody,  though  it  was 
not  actually  counted  or  weighed  by  him, 
but  was  locked  and  sealed  up  in  a  cage 
in  the  mint,  under  the  certificate  as  to 
its  amount  of  a  mint  inspector  by  whom 
it  had  previously  been  weighed  and 
counted,  upon  the  faith  of  which  certif- 
icate the  superintendent  receipted  for 
it,  and  though  one  of  the  keys  of  such 
a  cage,  without  which  it  could  not  be 
opened,  is  deposited  in  the  bureau  of 
the  mints,  at  Washington,  and  the  other 
is  not  actually  delivered  to  the  super- 
intendent  by  his  predecessor.     Id. 

The  superintendent  and  his  bondsmen 
are  responsible  for  the  loss  of  bullion 
which  he  has  received  and  which  he 
cannot  produce,  though  it  has  been  stol- 
en or  lost  without  his  fault  Bosbyshell 
v.  U.  S.  (1896)  77  Fed.  944,  945.  23 
C.  C.  A.  581,  affirming  (D.  C.  1896)  73 
Fed.  616,  and  writ  of  error  dismissed 
(1899)  19  Sup.  Ct.  873,  43  L.  Ed.  1186. 

Whether  the  superintendent  of  a  mint 
was  at  fault  or  not,  he  and  his  sureties 
are  liable  on  his  bond,  "for  the  faith- 
ful discharge  of  his  duties"  for  the  loss 
by  fire  of  public  moneys  which  the  law 
required  him  to  keep  safely,  and  pay 
over  when  required.  Smythe  v.  U.  S. 
(1901)  107  Fed.  376,  46  C.  C.  A.  354, 
affirming  judgment  U.  S.  v.  Smythe  (C. 
C.  1900)  120  Fed.  30,  and  judgment  af- 
firmed (1903)  23  Sup.  Ct  279,  188  U. 
S.  156,  47  L.  Ed.  425. 

Under  this  section  the  superintend- 
ent of  the  mint  is  not  relieved  from 
liability  to  the  United  States  for  acts, 
omissions,  or  negligence  of  his  subordi- 
nates or  employes,  and  the  duties  pre- 
scribed are  as  much  a  part  of  the  con- 
dition of  his  bond  as  if  the  same  were 
written  therein.    Id. 

Under  this  section,  in  an  action  on 
the  bond  of  a  superintendent  of  a 
mint  to  recover  for  his  failure  to  ae- 
eount  for  and  pay  over  public  moneys 
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received,  it  ie  no  defense  that  such  mon-  official  bond,  conditioned  "for  the  faith- 

ey    consisted    of    treasury    notes,    and  ful  discharge  of  his  duties,*'  for  a  loss 

that    they    were    accidentally    burned,  by  fire  of  moneys  which  his  bond  re- 

and  the  ashes  and  remnants  were  turn-  quired  him  to  keep  safely,  and  pay  over 

ed  over  to  the  United  States,  and  there-  when  required.    Smythe  y.  U.  S.  (1901) 

fore  the  government  suffered  no  dam-  107  Fed.  376,  46  G.  C.  A.  354,  judg- 

age,  since  the  defendant's  obligation  se-  ment  affirmed  (1903)  23  Sup.  Ot  279, 

cured  by  his  bond  was  not  to  indemnify  188  U.  S.  156,  47  L.  Ed.  425. 

the  public  against  damage,  but  to  "re-         ^^^^^  ^^  damages^The  face 

ceive  and  safely  keep  untd  legaUy  with-  ^^^  ^^   ^^^  "  destroyed  by 

drawn  all  moneys,"  etc    U.  S.  v.  Smythe  g        ^^    ^  ..     custodv  of  the  sunerin- 

(O.  0.  1900)  120  Fed.  30,  31,  affirmed  teL'^^t  o?  the  m'nt  at  New  OrieTs 

(1901)  107  Fed.  376,  46  C.  C.  A.  354.  ^ITlll  fLoL7^^\hl  Til7*Ji%l^!: 

Under   this  sectioA  the   superintend-  ""^  *'*'*  ^^^  $"1^^  ^?  *^*  ^"^^f  ^^^^^ 

T^    ,      ''   .  ^  .     V  ui     *     ^v     TT  •*  J  government  of  issuing  new  notes,  is  the 

ent  of  a  mint  is  liable  to  the  United  *  ^o..,,^  «*  .q««,«-^„  5«   ««    ./«fL«^   «« 

a4.«.4.»-   ^«  v:«  u^^A  *rv-   ^..^^^^  ^m  measure   of  damages  in   an   action   on 

States  onhis  bond  for  currency  offi-  ^.^   ^^^^^   ^^^^   conditioned   for   the 

cuUly  received  by  him  as  public  mon-  g^fe-keeping  of  the  moneys  in  his  cus- 
eys,  but  which  was  destroyed  by  fire  m  ^^  to  reaver  the  amount  of  a  short- 
a  vault   through    the   negUgence   of   a        J^^  ^^  accounts  caused  by  the  de- 

subordinate  m  leaving  it  upon  a  box  gfruction  of  such  notes.     Smythe  v.  U. 

containing  inflammable  materials.    Id.  g   ^^g^^  23  Sup.  Ot  279,  285,  188  U. 

The  obhgation  of  a  superintendent  of  g   \^   4^  j^   j^    ^   ^fl^^.^    j^^ 
a   mint   to     safely    keep      aU   moneys         ^^^  ^g^^^  1^7  Fed.  376,  46  C.  O.  A. 

and    bullion,    etc.,    until    legally    with-  ^  ^^.^^  ^^^^^  jj   g   ^   g^^^  ^^ 

drawn  implies  an  obligation  to  dehver  ^  ^^^^  ^^  p  ^  3^ 
to  his  su3cessor,  and  he  and  his  sure-  ' 

tie»  are  liable  for  any  failure  therein.  Liability  of  oashler^-Where  the  com- 

U.  S.  V.   Bosbyshell   (D.   C.   1896)   73  bination  of  the  lock  of  the  vault  of  the 

Fed.  616,  619,  affirmed  (1896)  77  Fed.  mint  was  in  possession  of  the  super- 

944,  23  C.  O.  A.  581.  intendent,  the  chief  derk,  and  cashier  of 

the  mint,  the  cashier  was  not  liable  for 

—  Defente.~No   damage   is   not  a  theft  of  money  therefrom  by  the  chief 

good  plea  in  defense  to  an  action  against  clerk.    U.  S.  v.  Cole  (C.  O.  1904)  130 

a  mint  superintendent  to  recover  on  his  Fed.  614. 

§  6444.  (R.  S.  §  3507.)     Duties  of  assayers. 

The  assayer  shall  assay  all  metals  and  bullion,  whenever  such  as- 
says are  required  in  the  operations  of  the  mint ;  and  shall  make  assays 
of  coin  or  samples  of  bullion  whenever  required  by  the  superin- 
tendent. 

Act  Feb.  12,  1873,  c.  131,  §  5,  17  Stat.  425. 

§  6445.  (R.  S.  §  3508.)     Duties  of  melters  and  refiners. 

The  melter  and  refiner  shall  execute  all  the  operations  which  are 
necessary  in  order  to  form  ingots  of  standard  silver  or  gold,  and  al- 
loys for  minor  coinage,  suitable  for  the  coiner,  from  the  metals  legally 
delivered  to  him  for  that  purpose;  and  shall  also  execute  all  the 
operations  which  are  necessary  in  order  to  form  bars  conformable  in 
all  respects  to  the  law,  from  the  gold  and  silver  bullion  delivered  to 
him  for  that  purpose.  He  shall  keep  a  careful  record  of  all  transac- 
tions with  the  superintendent,  noting  the  weight  and  character  of  the 
"bullion,  and  shall  be  responsible  for  all  bullion  delivered  to  him  until 
the  same  is  returned  to  the  superintendent  and  the  proper  vouchers 
obtained. 

Act  Feb.  12,  1873,  c  131,  §  6,  17  Stat.  425. 

The  positions  of  coiner  and  melter  and.  refiner  in  all  mints,  and  of  melter 
and  refiner  in  the  assay-office  at  New  York  were  abolished,  and  their  duties 
cast  upon  the  superintendent,  by  Act  Aug.  23,  1912,  c.  350,  §  1,  ante,  i  6432. 

Notes  of  Deoisiosui 

Liability  on  bondd— See  U.  S.  ▼.  Za- 
briskie  (0.  C.  1898)  87  Fed.  Yl4,  716; 
notes  under  {  6438,  ante. 

§  6446.  (R.  S.  §  3509.)     Duties  of  coiners. 

The  coiner  shall  execute  all  the  operations  which  are  necessary 
in  order  to  form  coins,  conformable  in  all  respects  to  the  law,  from 
the  standard  gold  and  silver  ingots,  and  alloys  for  minor  coinage, 
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legally  delivered  to  him  for  that  purpose ;   and  shall  be  responsible 
for  all  bullion  delivered  to  him,  until  the  same  is  returned  to  *he 
superintendent  and  the  proper  vouchers  obtained. 
Act  Feb.  12, 1873,  c.  131,  §  7.  17  Stat  425. 

The  positions  of  coiner  and  melter  and  refiner  in  aU  mints  were  abolished, 
and  their  duties  cast  upon  the  superintendent,  by  Act  Aug.  23,  1912,  c.  350, 
{  1,  ante,  S  6432. 

§  6447.  (R.  S.  §  3510,  as  amended,  Act  Sept.  26,   1890,  c.  944.) 
Duties  of  engravers;   dies  for  coins;   new  designs. 

The  engraver  shall  prepare  from  the  original  dies  already  author- 
ized all  the  working-dies  required  for  use  in  the  coinage  of  the 
several  mints,  and,  when  new  coins,  emblems,  devices,,  legends,  or 
designs  are  authorized,  shall,  if  required  by  the  Director  of  the  Mint, 
prepare  the  devices,  models,  hubs,  or  original  dies  for  the  same. 
The  Director  of  the  Mint  shall  have  power,  with  the  approval  of  the 
Secretary  of  the  Treasury,  to  cause  new  designs  or  models  of  au- 
thorized emblems  or  devices  to  be  prepared  and  adopted  in  the 
same  manner  as  when  new  coins  or  devices  are  authorized.  But  no 
change  in  the  design  or  die  of  any  coin  shall  be  made  oftener 
than  once  in  twenty-five  years  from  and  including  the  year  of  the 
first  adoption  of  the  design,  model,  die,  or  hub  for  the  same  coin: 
Provided,  That  no  change  be  made  in  the  diameter  of  any  coin: 
And  provided  further.  That  nothing  in  this  section  shall  prevent  the 
adoption  of  new  designs  or  models  for  devices  or  emblems  already 
authorized  for  the  standard  silver  dollar  and  the  five-cent  nickel 
piece  as  soon  as  practicable  after  the  passage  of  this  act.  But  the 
Director  of  the  Mint  shall  nevertheless  have  power,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  to  engage  temporarily  for 
this  purpose  the  services  of  one  or  more  artists,  distinguished  in 
their  respective  departments  of  art,  who  shall  be  paid  for  such  serv- 
ice from  the  contingent  appropriation  for  the  mint  at  Philadelphia. 
Act  Feb.  12,  1873,  c  131,  {  8,  17  Stat  425.  Act  Sept  26,  1890,  c  &44, 
26  Stat  484. 

This  section  was  amended  by  Act  Sept.  26,  1890,  c  944,  cited  above,  by  in- 
serting the  provisions  beginning  with  the  words  "The  Director  of  the  Mint 
shall  have  power  with  the  approval  of  the  Secretary  of  the  Treasury  to  cause 
new  designs,"  etc.,  and  ending  with  the  words  "as  soon  as  practicable  after 
the  passage  of  this  act,'*  as  set  forth  here. 

Notes  of  Deeiaiosui 

New  designs  for  existing  eoins^— This  coins.     His    authority   thereunder,   aa 

section  does  not  authorize  the  Director  regards  the  preparation  of  original  dies, 

of  the  Mint,  with  the  approval  of  the  is  limited  to   those   intended   for  new 

Secretary  of  the  Treasury,   to  accept  coins.    (1887)  19  Op.  Atty.  Gen.  16. 
and  pay  for  new  designs  for  existing 

§  6448.  (R.  S.  §  3511.)     Gold  coins  of  the  United  States,  and  their 

weight 
The  gold  coins  of  the  United  States  shall  be  a  [one-dollar  piece], 
which,  at  the  standard  weight  of  twenty-five  and  eight-tenths  grains, 
shall  be  the  unit  of  value ;  a  quarter-eagle,  or  two  and  a  half  dollar 
piece;  [a  three-dollar  piece;]  a  half-eagle,  or  five-dollar  piece ;  an 
eagle,  or  ten-dollar  piece ;  and  a  double-eagle,  or  twenty-dollar  piece. 
And  the  standard  weight  [of  the  gold  dollar  shall  be  twenty-five  and 
eight-tenths  grains;]  of  the  quarter-eagle,  or  two  and  a  half  dollar 
piece,  sixty-four  and  a  haft  grains ;  [of  the  three-dollar  piece,  seventy- 
seven  and  four-tenths  grains ;]  of  the  half-eagle,  or  five-dollar  piece, 
one  hundred  and  twenty-nine  grains;  of  the  eagle,  or  ten-dollar 
piece,  two  hundred  and  fifty-eight  grains;  of  the  double-eagle,  or 
twenty-dollar  piece,  five  hundred  and  sixteen  grains. 

Act  Feb.  12,  1873,  c.  131,  {  14,  17  Stat  426. 

The  words  of  this  section  inclosed  in  brackets  were  superseded  by  the  di»- 
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continuance  of  the  coinage  of  the  one-dollar  and  three-dollar  gold  pieces  by 
Act  Sept.  26,  1890,  c.  945,  poet,  §S  6449,  6450. 

The  gold  dollar  of  the  fineness  established  by  this  section  was  made  the 
standard  nnit  of  yalae  by  Act  March  14,  1900»  c  41,  |  1,  post,  f  0480. 

Notes  of  Deeislons 

Contraot—DamageSd— A    contract    to  Judiolal  notioe.r-/rhe  court  will  talse 

pay  a  sum  in  gold  and  silver  coin  iff  judicial  notice  of  the  value  of  denomina- 

in  legal  effect  a  contract  to  deliver  a  tional  coin  of  the  United  States.    Ector 

certain  weight  of  gold  and  sUver  of  a  ▼.  State  (1904)  48  S.  E.  315,  120  Ga. 

certain  fineness,  to  be  ascertained  by  C^- 

count,  but  damages  for  nonperformance  cited    without    definite    application, 

may  be  recovered  at  law,  assessed  in  Bronson  v.  Rodes  (1868)  7  Wall.  229, 

lawful    money    of   the    United    States.  247,  19  L.  Ed.  141;    Jersey  City  &  B. 

Butler  V.  Horwitz  (1868)  7  Wall.  258,  R.  Co.  v.  Morgan  (1895)  16  Sup.  Ot 

260,  19  L.  Ed.  149.  276,  277,  160  U.  S.  288,  40  L.  Ed.  430. 

§  6449.  (Act  Sept.  26,  1890,  c.  945,  §  1.)     Coinage  of  three-dollar 
and  one-dollar  gold  pieces  and  three-cent  nickel  piece  discon- 
tinued. 
From  and  after  the  passage  of  this  act  the  coinage  of  the  three- 
dollar  gold  piece,  the  one-dofiar  gold  piece,  and  the  three-cent  nickel 
piece  be,  and  the  same  is  hereby,  prohibited,  and  the  pieces  named  shall 
not  be  struck  or  issued  by  the  Mint  of  the  United  States.    (26  Stat. 
485.) 

This  section  and  the  following  section  were  part  of  an  act  entitled  "An  act  to 
discontinue  the  coinage  of  the  three-dollar  and  one-dollar  gold  pieces  and  three- 
cent  nickel  piece." 
Section  3  of  the  act  repealed  all  laws  in  conflict  with  this  act 
The  coinage  of  the  three-dollar  and  one-dollar  gold  pieces  was  authorized 
by  R.  S.  i  3511,  ante,  {  6448.  The  coinage  of  the  three-cent  nickel  piece  was 
authorized  by  R.  S.  f  8515,  post,  f  6468. 

§  6450.  (Act  Sept.  26,  1890,  c.  945,  §  2.)     Withdrawal  and  recoin- 
age. 

As  fast  as  the  said  coins  shall  be  paid  into  the  Treasury  of  the 
United  States  they  shall  be  withdrawn  from  circulation  and  be  re- 
coined  into  other  denominations  of  coins.    (26  Stat  485.) 

§  6451.  (R.  S.  §  3512.)     Recoinage  of  gold  coins. 

Any  gold  coins  in  the  Treasury  of  the  United  States,  when  re- 
duced in  weight  by  natural  abrasion  more  than  one-half  of  one  per 
centum  below  the  standard  weight  prescribed  by  law,  shall  be  recoined. 
Act  Feb.  12,  1873,  c.  131,  S  14,  17  Stat  42«. 

Appropriations  for  recoinage  of  light-weight  gold  coins,  as  required  by  this 
section,  are  made  each  year  in  the  sundry  civil  appropriation  acts.  The  pro- 
Tision  for  the  fiscal  year  1917,  was  by  Act  July  1,  1916,  c.  209,  i  1,  39  Stat 
On  the  discontinuance  of  the  coinage  of  the  three-dollar  and  one-dollar  gold 
pieces,  by  Act  Sept.  26,  1890,  c.  946,  {  1,  ante,  §  6449,  as  fast  as  said  coins 
were  paid  into  the  Treasury  they  were  to  be  withdrawn  fronii  circulation  and 
recoined  into  other  denominations,  by  section  2  of  that  act,  ante,  {  6450. 

§  6452.  (R.  S.  §  3513.)     Silver  coins  and  their  weight. 

The  silver  coins  of  the  United  States  shall  be  [a  trade-dollar]  a  half- 
dollar,  or  fifty-cent  piece,  a  quarter-dollar,  or  twenty-five-cent  piece, 
a  dime,  or  ten-cent  piece ;  and  [the  weight  of  the  trade-dollar  shall  be 
four  hundred  and  twenty  grains  troy ;]  the  weight  of  the  half-dollar 
shall  be  twelve  grams  and  one-half  of  a  gram ;  the  quarter-dollar  and 
the  dime  shall  be,  respectively,  one-half  and  one-fifth  of  the  weight  of 
said  half-dollar. 

Act  Feb.  12,  1873,  c.  131,  S  15,  17  Stat  427. 

The  words  of  this  section  inclosed  in  brackets  were  repealed  by  the  repeal 
of  all  laws  and  parts  of  laws  authorizing  the  coinage  and  issuance  of  United 
States  trade-doUars  by  Act  March  3,  1887,  c.  306,  §  3,  24  Stat.  635. 

The  legal-tender  quality  of  the  trade-dollar  was  abolished,  and  the  Secre- 
tary of  the  Treasury  was  authorized  to  limit  the  coinage  thereof,  by  Res.  July 
22,  1876,  No.  17,  {  2,  19  Stat  215. 

The  coinage  of  silver  twenty-cent  pieces  was  authorized  by  Act  March  3, 
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1875,  c.  143,  18  Stat  478.  That  act  was  repealed,  and  the  Oolnage  of  sach 
pieces  prohibited,  by  Act  May  2,  1878,  c.  79,  20  Stat.  47. 

^he  coinage  of  silver  dollars  of  the  weight  of  412%  grains  Troy  of  stand- 
ard silver  was  authorized  by  Bland-Allison  Act  of  Feb.  28,  U878,  c.  20,  §  1, 
post,  $  6453. 

The  use  of  silver  bullion,  purchased  under  the  provisions  of  the  Sherman 
Act  of  July  14,  1890,  c.  708,  post  H  6474-6477,  for  the  coinage  of  subsidiary 
silver  coins  was  authorized  by  Act  March  14,  1900,  a  41,  S  8,  post,  S  6485. 

Provisions  for  the  issue  of  silver  certificates,  their  redemption,  and  their 
legal-tender  quality,  were  made  by  Act  Feb.  28,  1878,  c  20,  §  3,  Act  March 
3,  1887,  c.  362,  f  1,  and  Act  Mai-ch  14,  1900,  c  41,  §§  5,  7,  post  §§  6454,  6456,r 
6483,  6484. 

The  issue  of  Treasury  notes  in  payment  for  silver  bullion,  and  their  re- 
demption and  cancellation,  were  provided  for  in  Act  July  14,  1890,  c  708, 
Act  Nov.  1,  1893,  c.  8,  and  Act  March  14,  liWK),  c.  41,  post  §§  6474-6478^ 
6480-6486. 

Provisions  for  the  purchase  of  silver  bullion  and  its  coinage  into  silver  dol- 
lars were  made  by  R.  S.  f  3526,  Act  Feb.  28,  1878,  c.  20,  Act  July  14,  1890,  c 
708,  Act  Nov.  1,  1893,  c.  8,  Act  June  13,  1898,  c.  448,  §  34,  and  Act  March 
14,  1900,  c  41,  post,  §§  6453,  6454,  6473-6486. 

The  purchase  of  silver  bullion  for  the  coinage  of  subsidiary  silver  coins  for 
the  redemption  of  legal-tender  notes  and  fractional  currency  was  authorized  by 
Res.  July  22,  1876,  No.  17,  §  4,  post,  §  654T. 

Provisions  for  the  redemption  of  legal-tender  notes  were  made  by  Act  Jan. 
14,  1875,  c.  15,  S  3,  as  amended  by  Act  March  3,  1887,  c.  378,  {  3,  and  Res. 
July  22,  1876,  No.  17,  post,  §§  6543,  6545-6547. 

The  coinage  and  issue  of  silver  coins  of  the  denominations  of  ten,  twenty- 
five,  and  fifty  cents  in  redemption  of  an  equal  number  and  amount  of  fractional 
currency  of  similar  denominations  was  authorized  by  Act  Jan.  14,  1875,  c  15, 
{  1,  post,  §  6542.  A  similar  provision  was  made  by  Act  April  17,  1876,  c. 
63,  §  2,  post,  §  6544,  except  that  it  authorized  the  coinage  of  twenty-cent  pieces 
to  be  used  for  that  purpose.  The  Secretary  of  the  Treasury  was  authorized 
to  issue  the  silver  coin  at  any  time  in  the  Treasury  to  an  amount  not  exceed- 
ing $10,000,000,  in  exchange  for  an  equal  amount  of  legal-tender  notes,  and.  the 
notes  so  received  were  to  be  kept  as  a  special  fund,  to  be  reissued  only  upon, 
the  retirement  and  destruction  of  an  equal  amount  of  fractional  currency 
received  at  the  Treasury  in  payment  of  dues  to  the  United  States,  by  Res- 
July  22,  1876,  No.  17,  §  1,  post,  §  6545.  Section  3  of  said  resolution,  post,  § 
6546,  authorized,  in  addition  to  the  amount  authorized  for  the  redemption  of 
the  fractional  currency,  the  manufacture  of  subsidiary  coins  to  an  amount  not 
to  exceed  in  the  aggregate  at  any  time,  including  the  amount  of  subsidiary  sil- 
ver coin  and  of  fractional  currency,  $50,000,000.  Section  4  of  said  resolution, 
post,  $  6547,  authorized  the  purchase  of  silver  bullion  for  the  coinage  of  said 
coins. 

Fractional  currency  presented  for  redemption  was  to  be  redeemed  in  any 
moneys  in  the  Treasury  not  otherwise  appropriated,  by  Act  June  21,  1879, 
c.  34,  §  3,  post,  i  6548. 

Cited    without    deflnlte    application,  Loan  &  Guaranty  Co.  (1899)  20  Sup. 

Jersey   City  &  B.   R.   Co.   v.  Morgan  Ct.  341,  343,  176  U.  S.  121,  44  L.  Ed. 

(1895)  16  Sup.  Ct.  276,  277,  160  U.  S.  398;   U.  S.  v.  Lissner  (C.  O.  1882)  12 

288,  40  L.  Ed.  430;   Rae  v.  Homestead  Fed.  840,  841. 

§  6453.  (Act  Feb.  28,  1878,  c.  20,  §  1.)     Coinage  of  standard  silver 
dollars;    weight  and  inscriptions;   legal  tender;    gold  certifi- 
cates not  to  be  paid  in  silver. 
There  shall  be  coined,  at  the  several  mints  of  the  United  States, 
silver  dollars  of  the  weight  of  four  hundred  and  twelve  and  a  half 
grains  Troy  of  standard  silver,  as  provided  in  the  act  of  January 
eighteenth,  eighteen  hundred  thirty-seven,  on  which  shall  be  the  de- 
vices and  superscriptions  provided  by  said  act;   which  coins  together 
with  all  silver  dollars  heretofore  coined  by  the  United  States,  of  like 
weight  and  fineness,  shall  be  a  legal  tender,  at  their  nominal  value, 
for  all  debts  and  dues  public  and  private,  except  where  otherwise  ex- 
pressly stipulated  in  the  contract.     *     *    And  provided  further,  That 
nothing  in  this  act  shall  be  construed  to  authorize  the  payment  in 
silver  certificates  of  deposit  issued  under  the  provisions  of  section 
two  hundred  and  fifty-four  of  the  Revised  Statutes.    (20  Stat.  25.) 
This  was  the  first  section  of  the  Bland- Allison  Coinage  of  Silver  Act,  en- 
titled "An  act  to  authorize  the  coinage  of  the  standard  silver  dollar  and  to 
restore  its  legal-tender  character." 
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The  portion  of  this  section  omitted  here  authorized  and  directed  the  Secre- 
tary of  the  Treasury  to  purchase  not  less  than  two  nor  more  than  four  mil- 
lion dollars'  worth  per  month  of  silver  bullion,  at  the  market  price,  to  be 
coined  as  fast  as  purchased  into  silver  dollars,  and  appropriated  money  there- 
for.   It  was  repealed  by  Act  July  14,  1890,  c.  708,  {  6,  26  Stat.  289. 

Section  2  of  the  act  provided  for  the  calling  of  an  international  monetary 
conference,  and  for  the  appointm,ent  of  commissioners  thereto.  It  is  omitted, 
as  temporary  merely. 

Section  3  of  the  act  is  set  forth  post,  i  6454. 

Section  4  of  the  act  repealed  all  inconsistent  acts  and  parts  of  acts. 

The  provisions  of  Act  Jan.  18,  1837,  c.  3,  5  Stat  137,  mentioned  in  this 
section,  were  as  follows: 

"Sec.  8.  That  the  standard  for  both  gold  and  silver  coins  of  the  United 
States  shall  hereafter  be  such,  that  of  one  thousand  part  by  weight,  nine  hun- 
dred ^hall  be  of  pure  metal,  and  one  hundred  of  alloy ;  and  the  alloy  of  the 
silver  coins  shall  be  copper.    ♦    ♦    ♦ 

"Sec.  9.  That  of  the  silver  coins,  the  dollar  shall  be  of  the  weight  of  four 
hundred  and  twelve  and  one-half  grains.    ♦    •    • »» 

"Sec.  13.  That  upon  the  coins  struck  at  the  mint  there  shall  be  the  following 
devices  and  legends:  Upon  one  side  of  each  of  said  coins  there  shall  be  an 
impression  emblematic  of  liberty,  with  an  inscription  of  the  word  LIBERTY, 
and  the  year  of  the  coinage ;  and  upon  the  reverse  of  each  of  the  gold  and  silver 
coins  there  shall  be  the  figure  or  representation  of  an  eagle,  with  the  inscrip- 
tion United  States  of  America,  and  a  designation  of  the  value  of  the  coin. 
»    •    « » 

Provisions  relating  to  the  inscriptions  on  the  coins  were  made  by  Rev.  St. 
i  3517,  post,  §  6461. 

Rev.  St.  I  254,  mentioned  in  this  section,  set  forth  post,  |  6564,  authorized 
the  deposit  of  gold  coin  and  bullion,  and  the  issuance  therefor  of  gold  certifi- 
cates. See,  also.  Act  July  12,  1882,  c.  290,  S  12,  and  Act  March  14,  1900,  c 
41,  S  6,  as  amended,  post,  §§  6566,  6567. 

Other  provisions  for  the  purchase  of  silver  bullion  and  its  coinage  into 
standard  silver  dollars  were  made  by  R.  S.  §  3526,  and  Act  July  14,  1890,  c. 
708,  Act  Nov.  X,  1893,  c.  8,  Act  June  13,  1898,  c  448,  f  84,  Act  Mafch  14. 
1900,  c.  41,  post,  §§  6473-6486. 

Notes  of  Deolsions 

Vaiidltyw— The  questions  affecting  the  80  N.  W.  36,  121  Mich.  259,  6  Detroit 

constitutionality  of  the  provision  of  this  Leg.  N.  481.     See,  also,  Legal  Tender 

act,  known  as  the  "Bland-Allison  Act,"  Cases  (1870)  12  WaU.  457,  20  L.  Ed. 

were  conclusively  determined  by  the  de-  287;   JuiUiard  v.  Greenman  (1884)  110 

dsion  of  the  supreme  court  of  the  Unit-  U.  S.  444,  4  Sup.  Ct  122,  28  L.  Ed.  204. 
ed  States.     Baldwin  y.   Baker   (1899) 

§  6454.  (Act  Feb.  28,  1878,  c.  20,  §  3.)  Silver  certificates;  pay- 
ment of  customs,  etc.,  therewith. 
Any  holder  of  the  coin  authorized  by  this  act  may  deposit  the  same 
with  the  Treasurer  or  any  assistant  treasurer  of  the  United  States, 
in  sums  not  less  than  ten  dollars,  and  receive  therefor  certificates  of 
not  less  than  ten  dollars  each,  corresponding  with  the  denominations 
of  the  United  States  notes.  The  coin  deposited  for  or  representing 
the  certificates  shall  be  retained  in  the  Treasury  for  the  payment  of 
the  same  on  demand.  Said  certificates  shall  be  receivable  for  customs, 
taxes,  and  all  public  dues,  and,  when  so  received,  may  be  reissued.  (20 
Stat.  26.) 

See  notes  to  section  1  of  this  act,  ante,  {  6453. 

Further  proyisions  relating  to  the  issue  and  redemption  of  silver  certificates 
were  made  by  Act  March  3,  1887,  c.  362,  §  1,  and  Act  March  14,  1900,  c  41, 
§§  5,  7,  post,  S§  6456,  6483,  6484. 

Notes  of  Decisions 

Trade  dollar^— The  United  States  the  Treasury  has  authority  to  issue  sil- 
Treasurer  is  not  authorized  to  receive  ver  certificates  in  exchange  for  all 
"trade  dollars"  at  par  in  exchange  for  standard  silver  dollars  which  have  been 
silver  certificates  under  the  third  sec-  properly  coined  and  put  into  circula- 
tion of  Act  Feb.  28,  1878  (20  Stat.  25).  tion  and  are  offered  at  the  Treasury 
Nor  are  such  dollars  receivable  at  par  for  exchange  in  sums  not  less  than 
in  payment  of  public  dues.  (1886)  18  $10.  Whether  such  silver  represents 
Op.  Atty.  Gen.  417.  profit    or    seigniorage    is    immaterial 

Silver  oerti1lcat6s.^-The  Secretary  of  (1891)  20  Op.  Atty.  Gen.  124. 
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§  6455.  (Act  March  3,  1897,  c.  376,  §  1.)  Representation  of  United 
States  at  international  monetary  conference;  appointment  of 
commissioners;    compensation  and  expenses. 

Whenever  after  March  fourth,  eighteen  hundred  and  ninety-seven, 
the  President  of  the  United  States  shall  determine  that  the  United 
States  should  be  represented  at  any  international  conference  called 
by  the  United  States  or  any  other  country  with  a  view  to  securing 
by  international  agreement  a  fixity  of  relative  value  between  gold  and 
silver  as  money  by  means  of  a  common  ratio  between  these  metals, 
with  free  mintage  at  such  ratio,  he  is  hereby  authorized  to  appoint 
five  or  more  commissioners  to  such  international  conference ;  and  for 
compensation  of  said  commissioners,  and  for  all  reasonable  expenses 
connected  therewith,  to  be  approved  by  the  Secretary  of  State,  in- 
cluding the  proportion  to  be  paid  by  the  United  States  of  the  joint 
expenses  of  any  such  conference,  the  sum  of  one  hundred  thousand 
dollars,  or  so  much  thereof  as  may  be  necessary,  is  hereby  appropri- 
ated.   (29  Stat.  624.) 

This  was  the  first  section  of  an  act  to  provide  for  the  representation  of 
the  United  States  by  commissioners  at  any  international  monetary  conference 
thereafter  to  be  called  and  to  enable  the  President  to  otherwise  promote  an 
international  agreement. 

Section  2  of  the  act  authorized  the  President  to  call  an  International  con- 
ference for  the  purposes  specified  in  section  1,  and  to  appoint  special  envoys 
to  such  of  the  nations  of  Europe  as  he  might  designate  to  seek  an  agreement 
for  said  purposes.  Section  8  repealed  previous  provisions  for  appointment 
of  delegates  to  such  international  conference  similar  to  those  of  this  act. 
These  sections  are  omitted,  as  temporary  merely. 

§  6456.  (Act  March  3,  1887,  c  362.)  Issue  of  one,  two,  and  five 
dollar  silver  certificates. 
The  Secretary  of  the  Treasury  is  hereafter  authorized  and  re- 
quired to  issue  silver-certificates  in  denominations  of  one,  two,  and 
five  dollars ;  and  the  silver  certificates  herein  authorized  shall  be  re- 
ceivable, redeemable,  and  payable  in  like  manner  and  for  like  pur- 
poses as  is  provided  for  silver-certificates  by  the  act  of  February 
twenty-eighth,  eighteen  hundred  and  seventy-eight,  entitled  "An  act 
to  authorize  the  coinage  of  the  standard  silver  dollar,  and  to  restore 
its  legal-tender  character ;"  and  denominations  of  one,  two,  and  five 
dollars  may  be  issued  in  lieu  of  silver-certificates  of  larger  denomina- 
tions in  the  Treasury,  or  in  exchange  therefor  upon  presentation  by 
the  holders ;  and  to  that  extent  said  certificates  of  larger  denomina- 
tions shall  be  cancelled  and  destroyed.    (24  Stat.  515.) 

This  was  a  provision  of  the  sundry  dyil  appropriation  act  for  the  fiscal  year 
1888,  cited  above. 

Other  provisions  relating  to  the  issue  and  redemption  of  silver  certificates 
were  made  by  Act  Feb.  28.  1878,  c.  20,  ante,  |§  6453,  ^54,  and  Act  March  14, 
1900.  c.  41,  S  7,  post,  §  6484. 

§  6457.  (R.  S.  §  3514.)     Standard  for  gold  and  silver  coins. 

The  standard  for  both  gold  and  silver  coins  of  the  United  States 
shall  be  such  that  of  one  thousand  parts  by  weight  nine  hundred 
shall  be  of  pure  metal  and  one  hundred  of  alloy.  The  alloy  of  the 
silver  coins  shall  be  of  copper.  The  alloy  of  the  gold  coins  shall 
be  of  copper,  or  of  copper  and  silver ;  but  the  silver  shall  in  no  case 
exceed  one-tenth  of  the  whole  alloy. 

Act  Feb.  12,  1873,  c.  131,  »  13,  17  Stat.  426. 

Notes  of  Deeisiosui 

Judlolal  notloe^A  court  wUl  take  ju-  Reed  y.  State  (1902)  92  N.  W.  821, 
dicial  notice  of  the  worth  of  a  dollar.      66  Neb.  184. 

§  6458.  (R.  S.  §  3515.)     Minor  coins;   their  weight  and  alloy. 

The  minor  coins  of  the  United  States  shall  be  a  five-cent  piece,  a 
^three-cent  piece,]  and  a  one-cent  piece.    The  alloy  for  the  five  [and 
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three]  cent  pieces  shall  be  of  copper  and  nickel,  to  be  composed  of 
three-fourths  copper  and  one-fourth  nickel.  The  alloy  of  the  one- 
cent  piece  shall  be  ninety-five  per  centum  of  copper  and  five  per 
centum  of  tin  and  zinc,  in  such  proportions  as  shall  be  determined 
by  the  Director  of  the  Mint.  The  weight  of  the  piece  of  five  cents 
shall  be  seventy-seven  and  sixteen-hundredths  grains  troy;  [of  the 
three-cent  piece,  thirty  grains ;]  and  of  the  one-cent  piece,  forty-eight 
grains. 

Act  Feb.  12,  1873,  c.  131,  S  16,  17  Stat  427. 

The  words  of  this  section  inclosed  in  brackets  were  superseded  by  the  dis* 

continuance  of  the  coinage  of  the  three-cent  piece  by  Act  Sept  26,  1890,  c 

946,  ante,  §{  6449,  6450. 

Notes  of  DeoisloBS 

"Minor  coins."— The  coins  referred  United  States.  Black  v.  State  (1904) 
to  in  this  section  are  alone  known  as  46  Tex.  Cr.  R.  107,  79  S.  W.  311. 
"minor  coins";  there  is  no  such  thing  Judicial  notiee^-The  court  will  take 
known  to  the  law  as  "minor  silver  coin-  judicial  notice  that  there  is  lawful  cur- 
age."  U.  S.  ▼.  Bicksler  (D.  C.  1881)  rent  coin  in  the  United  States,  repre- 
1  Mackey,  341.  senting  the  value  of  five  cents,  called  a 

Under  this  section  and  R.  S.  §  3587,  nickel,    and    that    there   is    no    money 

post  {  6574,  making  minor  coins  legal  called  a  nickel  other  than  such  lawful 

tender  at  their  nominal  value  for  an  coin.      Barddell    v.    State    (1906)    39 

amount  not  exceeding  25  cents  in  any  South.  975,  144  Ala.  54. 

one  payment,  proof  that  defendant  stole  Cited    without    definite    application, 

85  cents  in  United  States  5-cent  pieces  Martin  v.  Rhode  Island  Co.   (1911)   78 

held  to  sustain  an  indictment  for  theft  AU.  548,  32  R.  I.  162,  82  L.  R.  A.  (N. 

of  85  cents  lawful  current  money  of  the  *  S.)  695,  Ann.  Gas.  1912C,  1283. 

§  6459.  (R.  S.  §  3516.)     Issue  of  other  coins  prohibited. 

No  coins,  either  of  8:old,  silver,  or  minor  coinage,  shall  hereafter 
be  issued  from  the  Mint  other  than  those  of  the  denominations,, 
standards,  and  weights  set  forth  in  this  Title. 
Act  Feb.  12,  1873,  c.  131,  §  17,  17  Stat.  427. 

The  coinage  of  coins  for  forei£,n  countries  was  authorized  by  Act  Jan.  29, 
1874,  c.  19,  post,  fi  6460. 

§  6460.  (Act  Jan.  29,  1874,  c.  19.)  Coinage  for  foreign  countries. 
It  shall  be  lawful  for  coinage  to  be  executed  at  the  mints  of  the 
United  States  for  any  foreign  country  applying  for  the  same,  accord- 
ing to  the  legally  prescribed  standards  and  devices  of  such  country, 
under  such  regulations  as  the  Secretary  of  the  Treasury  may  pre- 
scribe; and  the  charge  for  the  same  shall  be  equal  to  the  expenses 
thereof,  including  labor,  materials,  and  use  of  machinery,  to  be  fixed 
by  the  director  of  the  mint,  with  the  approval  of  the  Secretary  of 
the  Treasury:  Provided,  That  the  manufacture  of  such  coin  shall 
not  interfere  with  the  required  coinage  of  the  United  States.  (18 
Stat.  6.) 

This  was  an  act  entitled  "An  act  authorizing  coinage  to  be  executed  at  the 
mints  of  the  United  States  for  foreign  countries." 

§  '6461.  (R.  S.  §  3517.)     Inscriptions  upon  coins. 

Upon  the  coins  there  shall  be  the  following  devices  and  legends: 
Upon  one  side  there  shall  be  an  impression  emblematic  of  liberty, 
with  an  inscription  of  the  word  "Liberty"  and  the  year  of  the  coinage, 
and  upon  the  reverse  shall  be  the  figure  or  representation  of  an  eagle, 
with  the  inscriptions  "United  States  of  America"  and  "E  Pluribus 
Unum,"  and  a  designation  of  the  value  of  the  coin ;  but  on  [the  gold 
dollar  and  three-dollar  piece,]  the  dime,  five,  [three,]  and  one  cent 
piece,  the  figure  of  the  eagle  shall  be  omitted ;  and  on  the  reverse  of 
the  silver  trade-dollar  the  weight  and  the  fineness  of  the  coin  shall  be 
inscribed. 

Act  Feb.  12,  1873,  c  131,  {  18,  17  Stat.  427. 

The  words  of  this  section  inclosed  in  brackets  were  superseded  by  the  dis- 
continuance of  the  coinage  of  the  one-dollar  and  three-dollar  gold  pieces  and  th« 
three-cent  nickel  piece  by  Act  Sept.  26,  1890,  c  945,  i  1,  ante,  {  6449. 
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The  inscriptions  to  be  placed  upon  the  standard  silver  dollars  were  pre- 
scribed by  Act  Feb.  28,  1878,  c.  20,  |  1,  ante,  §  6453. 

The  motto  "In  God  we  trust*'  was  to  be  inscribed  on  certain  denominations 
of  gold  and  silver  coins,  by  Act  May  18,  1908»  c.  173,  f  1,  post,  i  6462. 

§  6462.  (Act  May  18,  1908,  c.  173,  §  1.)  Inscription  •  on  certain 
coins  of  motto  "In  God  we  trust." 
The  motto  "In  God  we  trust,"  heretofore  inscribed  on  certain  de- 
nominations of  the  gold  and  silver  coins  of  the  United  States  of 
America,  shall  hereafter  be  inscribed  upon  all  such  gold  and  silver 
coins  of  said  denominations  as  heretofore.    (35  Stat.  164.) 

This  was  the  first  section  of  an  act  entitled  "An  act  providing  for  the  res- 
toration of  the  motto  'In  God  we  trust'  on  certain  denominations  of  the  gold 
and  silver  coins  of  the  United  States." 

Section  2  provided  that  the  act  should  take  effect  thirty  days  after  its  ap- 
proval. 

§  6463.  (R.  S.  §  3518.)     Gold  and  silver  bars. 

At  the  option  of  the  owner  gold  or  silver  may  be  cast  into  bars 
of  fine  metal,  or  of  standard  fineness,  or  unparted,  as  he  may  prefer, 
with  a  stamp  upon  the  same  designating  the  weight  and  fineness, 
and  with  such  devices  impressed  thereon  as  may  be  deemed  expedi- 
ent to  prevent  fraudulent  imitation,  and  no  such  bars  shall  be  issued 
of  a  less  weight  than  five  ounces. 

Act  Feb.  12,  1873,  c.  131,  S  19.  17  Stat.  427. 

The  exchange  of  gold  bars  for  gold  coin  was  authorized  by  Act  May  26,  1882, 
c.  190,  as  amended  by  Act  March  3,  J.891,  c.  541,  {  3,  and  Act  March  3,  1901, 
c.  867,  post,  §  6464. 

§  6464.  (Act  May  26,  1882,  c.  190,  as  amended,  Act  March  3,  1891, 
c.  541,  §  3,  and  Act  March  3,  1901,  c.  867.)     Exchange  of  gold 
coins  for  gold  bars. 
The  superintendent  of  the  coinage  mints  and  of  the  United  States 
assay  office  at  New  York  may,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  but  not  otherwise,  receive  United  States  gold 
coin  from  any  holder  thereof  in  sums  of  not  less  than  five  thousand 
dollars,  and  pay  and  deliver  in  exchange  therefor  gold  bars  in  value 
equaling  such  coin  so  received:     Provided,  That  the  Secretary  of 
the  Treasury  may  make,  in  his  discretion,  such  exchange  without 
charge,  or  may  impose  a  charge  therefor.    (22  Stat.  97.    26  Stat.  948. 
31  Stat.  1446.) 

This  was  an  act  entitled  *'An  act  to  authorize  the  receipt  of  United  States 
gold  coin  in  exchange  for  gold  bars." 
This  act,  as  originally  enacted,  was  as  follows: 

'That  the  superintendents  of  the  coinage  mints,  and  of  the  United  States 
assay-office  at  New  York,  are  hereby  authorized  to  receive  Utiited  States  gold 
coin  from  any  holder  thereof  in  sums  not  less  than  five  thousand  dollars,  and 
to  pay  and  deliver  in  exchange  therefor  gold  bars  in  value  equalling  such  coin 
so  received." 

It  was  amended  by  Act  March  3,  1801,  c.  541,  §  3,  cited  above,  so  as  to 
require  the  approval  of  the  Secretary  of  the  Treasury  before  exchanges  could 
be  made,  and  to  authorize  the  Secretary  to  make  a  charge  for  the  exchange. 

It  was  further  amended  by  Act  March  3,  1901,  c.  867,  also  cited  above,  to 
read  as  set  forth  here. 

Notes  of  Decisions 

Mandatory   provision.  —  The   words  retary  of  the  Treasury  to  refuse  such 

"are  hereby  authorized,"   in  Act  May  exchange,   nor   can  he   lawfully   direct 

26,  1882  (22  Stat  07),  providing  for  the  those  officers  so  to  do.    Id.  . 
exchange  of  gold  bars  for  gold  coin  by 

the     superintendents    of    the    coinage  Charfles^-A  charge  for  the  prepara- 

mints  and  of  the  assay  office  at  New  tion  of  the  bars  cannot  be  exacted  on 

York,  are  to  be  construed  as  manda-  an    exchange    thereof    for    coin    under 

tory  upon  those  officers.    (1890)  19  Op.  said   act.      (1890)    19  Op.   Atty.   (Jen. 

Atty.  Gen.  575.  576,    reaffirmed    (1890)    19   Op.   Atty. 

It  is  not  discretionary  with  the  Sec-  Gen.  594, 
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§  6465.  (R.  S.  §  3519.)     Coining  gold  bullion;  when  deposits  may^ 
be  refused. 
Any  owner  of  gold  bullion  may  deposit  the  same  at  any  mint,  to 
be  formed  into  coin  or  bars  for  his  benefit.     It  shall  be  lawful, 
however,  to  refuse  any  deposit  of  less  value  than  one  hundred  dollars, 
or  any  bullion  so  base  as  to  be  unsuitable  for  the  operations  of  the 
Mint.     In  cases  where  gold  and  silver  are  combined,  if  either  metal 
be  in  such  small  proportion  that  it  cannot  be  separated  advanta- 
geously, no  allowance  shall  be  made  to  the  depositor  for  its  value. 
Act  Feb.  12,  1873,  c.  131.  {  20,  17  Stat.  427. 

The  deposit  of  gold  coin  and  bullion,  and  the  issuance  of  gold  certificates 
therefor,  was  authorized  by  R.  S.  |  2^,  post,  |  6564.  See,  also,  Act  July  12, 
1882,  c.  290,  S  12,  and  Act  March  14,  1900,  c.  41,  i  6,  as  amended,  post,  §§ 
6566,  6567. 

§  6466.  (R.  S.  §  3520.)     Silver  bullion  may  be  received  for  forming 
into  bars. 
Any  owner  of  silver  bullion  may  deposit  the  same  at  any  mint,  to 
be  formed  into  bars,  [or  into  dollars  of  the  weight  of  four  hundred 
and  twenty  grains  troy,  designated  in  this  Title  as  trade-dollars,]  and 
no  deposit  of  silver  for  other  coinage  shall  be  received.     Silver  bullion 
contained  in  gold  deposits,  and  separated  therefrom,  may,  however, 
be  paid  for  in  silver  coin,  at  such  valuation  as  may  be,  from  time  to 
time,  established  by  the  Director  of  the  Mint. 
Act  Feb.  12.  1873,  c.  131,  §  21,  17  Stat.  427. 

The  words  of  this  section,  **or  into  dollars  of  the  weight  of  four  hundred  and 
twenty  grains  troy,  designated  in  this  Title  as  trade-dollars,'*  inclosed  in 
brackets,  were  superseded  by  the  repeal  of  the  laws  authorizing  the  coinage  and 
issue  of  trade-dollars  by  Act  March  3,  1887,  c.  396,  {  3,  24  Stat  635. 

§  6467.  (R.   S.   §  3521.)     Weighing  bullion  and  ascertaining  its 
value. 

When  bullion  is  deposited  in  any  of  the  mints,  it  shall  be  weighed 
by  the  superintendent,  and,  when  practicable,  in  the  presence  of  the 
depositor,  to  whom  a  receipt  shall  be  given,  which  shall  state  the 
description  and  weight  of  the  bullion.  When,  however,  the  bullion 
is  in  such  a  state  as  to  require  melting,  or  the  removal  of  base  metals, 
before  its  value  can  be  ascertained,  the  weight,  after  such  operation, 
shall  be  considered  as  the  true  weight  of  the  bullion  deposited.  The 
fitness  of  the  bullion  to  be  received  shall  be  determined  by  the  assayer, 
and  the  mode  of  melting  by  the  melter  and  refiner. 
Act  Feb.  12,  1873,  c.  131,  f  22,  17  Stat.  428. 

§  6468.  (R.  S.  §  3522.)     Assay  of  bulUon. 

From  every  parcel  of  bullion  deposited  for  coinage  or  bars,  the 
superintendent  shall  deliver  to  the  assayer  a  sufficient  portion  for  the 
purpose  of  being  assayed.  The  bullion  remaining  from  the  opera- 
tions of  the  assay  shall  be  returned  to  the  superintendent  by  the  as- 
sayer. 

Act  Feb.  12,  1873,  c.  131,  {  23,  17  Stat.  428. 

§  6469.  (R.  S.  §  3523.)  Assayer  to  report  to  superintendent  qual- 
ity of  bullion  assayed. 
The  assayer  shall  report  to  the  superintendent  the  quality  or  fine- 
ness of  the  bullion  assayed  by  him,  and  such  information  as  will 
enable  him  to  compute  the  amount  of  the  charges  hereinafter  pro- 
vided for,  to  be  made  to  the  depositor. 

Act  Feb.  12,  1873,  c.  131,  S  24,  17  Stat.  428. 

§  6470.  (R.  S.  §  3524,  as  amended,  Act  Jan.  14,  1875,  c.  15,  §  2,  and 

Act  March  1,  1881,  c.  95.)     Charges  for  converting  bullion, 

etc.,  into  coin. 

The  charges  [for  converting  standard  silver  into  trade-dollars] 

for  melting  or  refining  bullion,  for  toughening  when  metals  ai»e 

contained  in  it  which  render  it  unfit  for  coinage,  for  copper  used 

for  alloy  when  the  bullion  is  above  standard^  for  separating  the  gold 

(7487)      • 


§6470  ooiNAOB  (TitST 

and  silver  when  these  metals  exist  together  in  the  bullion,  and  for 
the  preparation  of  bars,  shall  be  fixed,  from  time  to  time,  by  the 
Director,  with  the  concurrence  of  the  Secretary  of  the  Treasury,  so 
as  to  equal  but  not  exceed,  in  their  judgment,  the  actual  average 
cost  to  each  mint  and  assay-office  of  the  material,  labor,  wastage, 
and  use  of  machinery  employed  in  each  of  the  cases  aforementioned. 
Act  Feb.  12,  1873»  c.  131,  i  25,  17  Stat  428.  Act  Jan.  14,  1875,  a  15, 
i  2,  18  Sut.  290.    Act  March  1,  1881,  c  05,  21  Stat.  874. 

A  provision  at  the  beginning  of  this  section,  as  enacted  in  the  Revised  Stat- 
utes, that  "The  charge  for  converting  standard  gold  bullion  into  coin  shall  be 
one-fifth  of  one  per  centum,"  was  repealed  by  Act  Jan.  14,  1875,  c.  15,  {  2, 
post,  i  6471. 

The  words  in  the  next  following  provision  of  the  section,  as  enacted  in  the 
Revised  Statutes,  "for  melting  and  refining  when  bullion  is  below  standard," 
were  stricken  out,  and  the  words  "for  melting  or  refining  bullion"  were  insert- 
ed in  lieu  thereof,  as  set  forth  here,  by  amendment  by  Act  March  1,  1881«  e. 
95,  last  cited  above. 

The  preceding  words  of  the  section,  "for  converting  standard  silver  into 
trade-dollars,"  incloued  in  brackets,  were  superseded  by  the  repeal  of  the  laws 
authorizing  the  coinage  of  trade-dollars,  by  Act  March  3,  1887,  c.  396,  §  3, 
24  Stat  635. 

The  moneys  arising  from  charges  collected  from  depositors  for  the  refining 
and  parting  of  bullion  might  be  used  to  defray  the  expenses  of  the  refining  and 
parting,  including  labor,  materials,  wastage,  etc,  by  Act  June  19,  1878^  e. 
829,  i  1,  and  Act  July  7,  1898,  c  571,  |  1,  post,  |S  6513,  6517. 

§  6471.  (Act  Jan.  14,  1875,  c.  15,  §  2.)     Repeal  of  provision  for 

charge  for  converting  bullion  into  coin. 
So  much  of  section  three  thousand  five  hundred  and  twenty- 
four  of  the  Revised  Statutes  of  the  United  States  as  provides  for  a 
charge  of  one-fifth  of  one  jier  centum  for  converting  standard  gold 
bullion  into  coin  is  hereby  repealed,  anci  hereafter  no  charge  shall  be 
made  for  that  service.    (18  Stat.  296.) 

This  section  was  part  of  an  act  to  provide  for  the  resumption  of  specie  pay- 
ments, cited  above. 

Other  sections  of  the  act  are  set  forth  post,  SS  6542.  6543. 

§  6472.  (R.  S.  §  3525.)  Assayer  to  verify  calculations  of  the  value 
of  deposits  and  countersign  certificate. 
The  assayer  shall  verify  all  calculations  made  by  the  superintend- 
ent of  the  value  of  deposits,  and,  if  satisfied  of  the  correctness  there- 
of, shall  countersign  the  certificate  required  to  be  given  by  the  super- 
intendent to  the  depositor. 

Act  Feb.  12,  1873,  c.  131,  §  26,  17  Stat.  42a 

§  6473.  (R.  S.  §  3526.)  Purchase  of  bullion  for  sflver  coinage;  the 
silver-profit  fund. 
In  order  to  procure  bullion  for  the  silver  coinage  authorized  by 
this  Title,  the  superintendents,  with  the  approval  of  the  Director  of 
the  Mint,  as  to  price,  terms,  and  quantity,  shall  purchase  such  bul- 
lion with  the  bullion-fund.  The  gain  arising  from  the  coinage  of 
such  silver  bullion  into  coin  of  a  nominal  value  exceeding  the  cost 
thereof  shall  be  credited  to  a  special  fund  denominated  the  silver- 
profit  fund.  This  fund  shall  be  charged  with  the  wastage  incurred 
in  the  silver  coinage,  and  with  the  expense  of  distributing  such  silver 
coins  as  hereinafter  provided.  The  balance  to  the  credit  of  this  fund 
shall  be  from  time  to  time,  and  at  least  twice  a  year,  paid  into  the 
Treasury  of  the  United  States. . 

Act  Feb.  12,  1873.  c.  131,  §  27,  17  Stat.  428. 

The  coinage  of  silver  dollars  of  the  weight  of  412^  grains  Troy  of  standard 
fineness  was  authorized  by  Act  Feb.  28,  1878,  c.  20,  f  1,  ante,  {  6453.  Said 
act  also  authorized  and  directed  the  Secretary  of  the  Treasury  to  purchase, 
at  the  market  price,  not  less  than  two  nor  more  than  four  million  dollars 
worth  of  silver  bullion  per  month,  and  to  coin  said  bullion  into  said  dollars  as 
fast  as  purchased.  This  provision  was  repealed  by  Act  July  14,  1890,  c 
708,  S  5,  26  Stat.  289. 

Provisions  for  the  purchase  of  silver  bullion,  the  payment  therefor  In  Treas- 
ury notes,  the  redemption,  legal-tender  quality«  reissue,  and  cancellation  of 
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the  Treasury  notes,  and  the  coinage  of  the  bullion  purchased  into  silver  dol- 
lars were  made  by  Act  July  14,  1890,  c.  708,  Act  Nov.  1,  1893,  c.  8,  Act  June 
13,  1898,  c.  448,  i  34,  and  Act  March  14,  1900,  c  41,  post,  §§  6474-6486. 
The  redemption  of  United  States  notes  was  also  provided  for  by  said  Act 
March  14,  1900,  c  41,  §  2,  post,  {  6481. 

The  purchase  of  silver  bullion  for  the  coinage  of  subsidiary  silver  coins  for 
the  redemption  of  legal-tender  notes  and  fractional  currency  was  authorised  by 
Res.  July  22,  1876,  No.  17,  §  3,  post,  §  6546. 

Provisions  for  the  redemption  of  legal-tender  notes  were  made  by  Act  Jan.  14, 

1875,  c.  15,  §  3,  as  amended  by  Act  March  3,  1887,  c.  378,  f  3,  and  Res. 
July  22,  1876,  No.  17,  post,  §S  6543,  654&-6547. 

The  coinage  and  issue  of  silver  coins  of  the  denominations  of  ten,  twenty- 
five,  and  fifty  cents,  in  redemption  of  an  equal  number  and  amount  of  frac- 
tional currency  of  similar  denominations  was  authorized  by  Act  Jan.  14,  1875, 
c  15,  §  1,  post,  §  6542.     A  similar  provision  was  made  by  Act  April  17, 

1876,  c.  63,  §  2,  post,  §  6544,  except  that  it  authorized  the  coinage  of  twenty- 
cent  pieces  to  be  used  for  that  purpose.  The  Secretary  of  the  Treasury  was 
authorized  to  issue  the  silver  coin  at  any  time  in  the  Treasury,  to  an  amount 
not  exceeding  $10,000,000,  in  exchange  for  an  equal  amount  of  legal-tender 
notes,  and  the  notes  so  received  were  to  be  kept  as  a  special  fund,  to  be  re- 
issued only  upon  the  retirement  and  destruction  of  an  equal  amount  of  frac- 
tional currency  received  at  the  Treasury  in  payment  of  dues  to  the  United 
States,  by  Res.  July  22,  1876,  No.  17,  §  1,  post,  §  6545.  Section  3  of  said 
resolution,  post,  {  6546,  authorized,  in  addition  to  the  amount  authorized  for 
the  redemption  of  the  fractional  currency,  the  manufacture  of  subsidiary  coins 
to  an  amount  not  to  exceed,  in  the  aggregate,  at  any  time,  inoluding  the 
amount  of  subsidiary  silver  coin  and  of  fractional  currency,  $50,000,000.  Sec- 
tion 4  of  said  resolution,  post,  §  6547,  authorized  the  purchase  of  silver  bul- 
lion for  the  coinage  of  said  coins. 

Fractional  currency  presented  for  redemption  was  to  be  redeemed  in  any 
moneys  in  the  Treasury  not  otherwise  appropriated,  by  Act  June  21,  1879,  c. 
34,  i  3,  post,  i  6548. 

Cited    without    deflnrte    application, 

U.  S.  V.  Whitridge  (1905)  25  S«p.  Ot 
406,  409,  197  U.  S.  135,  49  L.  Ed.  696. 

§  6474.  (Act  July  14,  1890,  c  708,  §  1.)  Purchase  of  sUver  bul- 
lion, and  issue  of  Treasury  notes  in  payment  thereof. 
The  Secretary  of  the  Treasury  is  hereby  directed  to  purchase,  from 
time  to  time,  silver  bullion  to  the  aggregate  amount  of  four  million 
five  hundred  thousand  ounces,  or  so  much  thereof  as  may  be  offered 
in  each  month,  at  the  market  price  thereof,  not  exceeding  one  dollar 
for  three  hundred  and  seventy-one  and  twenty-five  hundredths  grains 
of  pure  silver,  and  to  issue  in  payment  for  such  purchases  of  silver 
bullion  Treasury  notes  of  the  United  States  to  be  prepared  by  the 
Secretary  of  the  Treasury,  in  such  form  and  of  such  denominations, 
not  less  than  one  dollar  nor  more  than  one  thousand  dollars,  as  he 
may  prescribe,  and  a  sum  sufficient  to  carry  into  effect  the  provisions 
of  this  act  is  hereby  appropriated  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated.    (26  Stat.  289.) 

This  was  the  first  section  of  the  Sherman  Purchase  of  Silver  Act,  entitled 
"An  act  directing  the  purchase  of  silver  bullion  and  the  issue  of  Treasury, 
notes  thereon,  and  for  other  purposes." 
Sections  2-4  of  the  act  are  set  forth  post,  f§  6475-6477. 
Section  6  of  the  act  repealed  so  much  of  Act  Feb.  28,  1878,  c.  20,  ante,  § 
6453,  as  required  the  monthly  purchase  and  coinage  into  standard  silver  dollars 
of  not  less  than  $2,000,000  nor  more  than  $4,000,000  worth  of  silver  bullion. 

Section  6  of  the  act  required  that  all  balances  standing  in  the  Treasury  to 
the  credits  of  national  banks  for  deposits  made  to  redeem  the  circulating 
notes  of  such  banks  and  such  deposits  subsequently  received  should  be  cov- 
ered into  the  Treasury  and  that  the  Treasury  should  redeem  said  notes,  and  is 
set  forth  post,  $  9754. 

Section  7  of  the  act  provided  that  the  act  should  take  effect  thirty  days 
from  and  after  its  passage. 

So  much  of  this  act  as  directed  the  purchase  of  silver  bullion,  and  the  pay- 
ment therefor  in  Treasury  notes,  was  repealed  by  Act  Nov.  1,  1893,  c.  8,  post, 
§  6478. 

Notes  of  DeoisioBs 
Treasury    notes— issuance.— Treasury      Act    July    14,    1890    (26    Stat    289), 
notes,  of  the  character  authorized  by      directing   the  purchase   of  silver  bul- 
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to  be  issued  fai  payment  for  silver  bul- 
lion by  Act  July  14,  1890  (28  Stat. 
289),  are  not  United  Stotes  notes  with- 
in the  meaning  of  Act  June  8,  1872  (17 
Stat  336),  and  consequently  are  not  re- 
ceivable on  deposit  in  exchange  for  the 
currency  certificates  authorized  by  that 
act     (1892)  20  Op.  Atty.  Gen,  317. 


lion  and  the  issue  of  Treasury  notes 
thereon  to  the  amount  necessary  for 
such  purchase,  may  not  be  issued  on 
the  gain  or  seigniorage  arising  from  the 
coinage  provided  for  in  that  act  and 
paid  into  the  Treasury.  (1891)  20  Op. 
Atty.  Gen.  124. 

— —  Exchange   for   curranoy   oertifl- 
oateSd— The  Treasury  notes  authorized 

§  6475.  (Act  July  14,  1890,  c.  708,  §  2.)  Redemption  of  Treasury 
notes;  limitation  on  amount  outstanding;  legal  tender;  na- 
tional bank  reserve  fund;  parity  of  metals. 
The  Treasury  notes  issued  in  accordance  with  the  provisions  of 
this  act  shall  be  redeemable  on  demand,  in  coin,  at  the  Treasury 
of  the  United  States,  or  at  the  office  of  any  assistant  treasurer 
of  the  United  States,  and  when  so  redeemed  may  be  reissued; 
but  no  greater  or  less  amount  of  such  notes  shall  be  outstanding 
at  any  time  than  the  cost  of  the  silver  bullion  and  the  standard  sil- 
ver dollars  coined  therefrom,  then  held  in  the  Treasury  purchased 
by  such  notes;  and  such  Treasury  notes  shall  be  a  legal  tender  in 
payment  of  all  debts,  public  and  private,  except  where  otherwise 
expressly  .stipulated  in  the  contract,  and  shall  be  receivable  for  cus- 
toms, taxes,  and  all  public  dues,  and  when  so  received  may  be  re- 
issued; and  such  notes,  when  held  by  any  national  banking  associa- 
tion, may  be  counted  as  a  part  of  its  lawful  reserve.  That  upon  de- 
mand of  the  holder  of  any  of  the  Treasury  notes  herein  provided  for 
the  Secretary  of  the  Treasury  shall,  under  such  regulations  as  he  may 
prescribe,  redeem  such  notes  in  gold  or  silver  coin,  at  his  discretion, 
it  being  the  established  policy  of  the  United  States  to  maintain  the 
two  metals  on  a  parity  with  each  other  upon  the  present  legal  ratio, 
or  such  ratio  as  may  be  provided  by  law.     (26  Stat.  289.) 

Further  provisions  for  the  redemption  of  the  Treasury  notes  issued  under 

the  provisions  of  this  act  were  made  by  Act  March  14,  1900,  c.  41,  (  2,  post, 

S  6481. 

Hotea  of  Deaisiona 

Triblecock  (1807)  23  Iowa,  331;  George 
V.  Concord  (1864)  45  N.  H.  434;  Met- 
ropolitan Bank  v.  Van  Dyck  (1863)  27 
N.  Y.  400;  Shollenberger  v.  Brinton 
(1866)  62  Pa.  St  (2  P.  F.  Smith)  9; 
Johnson  v.  Ivey  (1867)  44  Tenn.  (4 
Gold.)  608,  94  Am.  Dec.  206;  Breiten- 
bach  V.  Tamer  (1864)  18  Wis.  140. 
CONTRA,  Hepburn  v.  Griswold  (1869) 
75  U.  S.  (8  Wall.)  603,  19  L.  Ed.  513; 
Griswold  v.  Hepburn  (1865)  63  Ky.  (2 
Duv.)  20;  Martin  v.  Martin  (1870)  20 
N.  J.  Bq.  (5  C.  B.  Green)  421. 

The  legislation  of  Congress  making 
treasury  notes  a  legal  tender  in  the 
payment  of  debts  is  authorized  by  the 
federal  constitution.  Lick  y.  Faulkner 
(1864)  25  CaL  404;  Thayer  v.  Hedges 
(1864)  23  Ind.  141;  Brown  ▼.  Welch 
(1866)  26  Ind.  116. 

Treasury  notes  issued  under  Act 
1814,  cc.  77,  609,  being  receivable  in 
payment  of  duties,  taxes,  and  land  debts 
due  the  United  States,  are  a  good  ten- 
der in  payment  of  such  debts.  Thorn- 
dike  V.  U.  S.  (O.  C.  1819)  Fed.  Cas.  No. 
13,987. 

The  act  of  congress  making  treasury 
notes  a  legal  tender  is  constitutional 
and  valid,  and  the  banks  of  Indiana,  by 
redeeming  their  paper  in  treasury  notes, 
do  nat  expose  their  franchise  to  for- 


Power  to  issuew— The  power  of  the 
national  government  to  issue  treasury 
notes  is  not  open  to  question.  Lick  y. 
Faulkner  (1864)  25  CaL  404;  Thayer 
V.  Hedges  (1864)  23  Ind.  141;  Maynard 
V.  Newman  (1865)  1  Nev.  271. 

Reissuancew— Under  Act  March  8, 
1843,  c.  81,  authorizing  the  reissue  of 
Treasury  notes,  and  for  other  purposes, 
whenever  outstanding  Treasury  notes, 
issued  in  pursuance  of  Act  Aug.  31, 
1842,  c.  289,  or  any  previous  act  of 
Congress,  shall  be  redeemed  before 
July  1,  1844,  other  notes  may  be  issued 
in  the  place  of  those  redeemed;  but 
the  notes  outstanding  of  an  earlier  is- 
sue than  1840  are  governed  by  the  law 
then  in  force,  except  so  far  as  the  act 
of  1843  authorizes  their  reissue  if  re- 
deemed.    (1843)  4  Op.  Atty.  Gen.  172. 

Legal  tender.— Act  Feb.  25,  1862,  au- 
thorizing the  issue  of  United  States 
treasury  notes,  and  declaring  that  they 
shall  be  a  "legal  tender  in  payment  of 
all  debts,  public  and  private,"  is  a  valid 
enactment.  Knox  v.  Lee  (1870)  79  U. 
S.  (12  WaU.)  457,  20  L.  Ed.  287;  Troy 
V.  Bland  (1877)  58  Ala.  197;  Belloc  v. 
Davis  (1869)  38  CaL  242;  Jones  v. 
Harker  (1867)  37  Ga.  503;  Black  v. 
Lusk  (1873)  69  lU.  70;  Hintrager  v. 
Bates  (1864)  18  Iowa,  174;   Wilson  v. 
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feltnre.    Reynolds  y.  Bank  of  State  of  as  money,  also  to  make  the  same  law- 
Indiana  (1862)  18  Ind.  467.  ful  money  and 'a  legal  tender  in  pay- 

The  power  to  declare  paper  a  legal  ment    of    public    and    private    debts, 

tender  is  not  incidental  to  any  power  Hague  v.  Powers  (N.  Y.  1863)  89  Barb, 

delegated  by  the  constitution.    Thayer  427,  26  How.  Prac.  17. 

V.  Hedges  (1864)  22  Ind.  282.  Treasury  notes  Issued  under  the  va- 

These  notes,  by  being  made  a  legal  nous  acts  of  Congress  enacted  prior  to 

tender  in  the  payment  of  debts,  were  Act  Feb.  25,  1862,  c  33,  are  not  a  legal 

made  the  equivalent  of  coin,  as  a  means  tender.     (1862)  10  Op.  Atty.  Gen.  196. 
of  payment,  in  all  but  the  cases  except- 

ed  by  law.    Brown  t.  Welch  (1866)  26  iiiterostd— ^he  interest  on  such  notes 

Ind.  116.  continues  to  run  until  their  payment. 

Congress  has  the  power  to  authorize  Thomdike  t.  U.  S.  (C.  C.  1819)  Fed. 

the  issue  of  treasury  notes  to  circulate  Cae.  No.  13,987. 

§  6476.  (Act  July  14,  1890,  c.  708,  §  3.)  Coinage  of  silver  dollars; 
seigniorage. 
The  Secretary  of  the  Treasury  shall  each  month  coin  two  million 
ounces  of  the  silver  bullion  purchased  under  the  provisions  of  this 
act  into  standard  silver  dollars  until  the  first  day  of  July  eighteen  hun- 
dred and  ninety-one,  and  after  that  time  he  shall  coin  of  the  silver 
bullion  purchased  under  the  provisions  of  this  act  as  much  as  may  be 
necessary  to  provide  for  the  redemption  of  the  Treasury  notes  herein 
provided  for,  and  any  gain  or  seigniorage  arising  from  such  coinage 
shall  be  accounted  for  and  paid  into  the  Treasury.    (26  Stat  289.) 

The  coinage  into  standard  silver  dollars  of  the  bullion  purchased  under  the 
provisions  of  this  act,  at  the  rate  of  not  less  than  one  and  one*half  million 
dollars  per  month,  was  authorized  by  Act  June  13,  1898,  c.  448,  §  34,  post,  § 
6479. 

The  Secretary  of  the  Treasury  was  required,  as  fast  as  standard  silver  dol- 
lars should  be  coined  under  the  provisions  of  this  act,  and  said  Act  June  13, 
1898,  c.  448,  §  34,  post,  §  6479,  to  retire  an  equal  amount  of  Treasury  notes 
whenever  received  into  the  Treasury,  and  to  issue  silver  certificates  aj^alnst  the 
silver  dollars  so  coined,  by  Act  March  14,  1900,  c.  41,  |  5,  post,  |  6483. 

Notes  €»f  Deolsioiui 

Issuance   of   sllvtr   oerti1lcat6S.^The  properly  coined  and  put  into  drcula- 

Secretary  of  the  Treasury  has  author-  tion  and  are  offered  at  the  Treasuiy 

ity  under  section  3  of  act  July  14,  1890  for    exchange    in   sums    not   less    than 

(26  Stat.  289),   and  section  3   of  Act  $10,  and  whether  such  silver  represents 

Feb.  28,  1878  (20  Stat  25),  to  issue  profit    or    seigniorage    is    immaterial, 

silver  certificates  in  exchange  for  all  (1891)  20  Op.  Atty.  Gen.  124. 
standard  silver  dollars  which  have  been 

§  6477.  (Act  July  14,  1890,  c.  708,  §  4.)     Determination  of  quality 
of  bullion ;   charges  and  deductions. 

Tfie  silver  bullion  purchased  under  the  provisions  of  this  act  shall 
be  subject  to  the  requirements  of  existing  law  and  the  regulations  of 
the  mint  service  governing  the  methods  of  determining  the  amount 
of  pure  silver  contained,  and  the  amount  of  charges  or  deductions, 
if  any,  to  be  made.    (26  Stat.  289.) 

§  6478.  (Act  Nov.  1,  1893,  c.  8.)  Repeal  of  provisions  for  purchase 
of  silver  bullion;  gold  and  silver  as  standard  money;  parity. 
So  much  of  the  act  approved  July  fourteenth,  eighteen  hundred 
and  ninety,  entitled  "An  act  directing  the  purchase  of  silver  bullion 
and  issue  of  Treasury  notes  thereon,  and  for  other  purposes,"  as 
directs  the  Secretary  of  the  Treasury  to  purchase  from  time  to  time 
silver  bullion  to  the  aggregate  amount  of  four  million  five  hundred 
thousand  ounces,  or  so  much  thereof  as  may  be  oflFered  in  each  month 
at  the  market  price  thereof,  not  exceeding  one  dollar  for  three  hun- 
dred and  seventy-one  and  twenty-five  one-hundredths  grains  of  pure 
silver,  and  to  issue  in  payment  for  such  purchases  Treasury  notes  of 
the  United  States,  be,  and  the  same  is  hereby,  repealed.  And  it  is 
hereby  declared  to  be  the  policy  of  the  United  States  to  continue  the 
use  of  both  gold  and  silver  as  standard  money^  and  to  coin  both  gold 
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and  silver  into  money  of  equal  intrinsic  and  exchangeable  value,  such 
equality  to  be  secured  through  international  agreement,  or  by  such 
safeguards  of  legislation  as  will  insure  the  maintenance  of  the  parity 
in  value  of  the  coins  of  the  two  metals,  and  the  equal  power  of  every 
dollar  at  all  times  in  the  markets  and  in  the  payment  of  debts.  And 
it  is  hereby  further  declared  that  the  efforts  of  the  Government  should 
be  steadily  directed  to  the  establishment  of  such  a  safe  system  of 
bimetallism  as  will  maintain  at  all  times  the  equal  power  of  every 
dollar  coined  or  issued  by  the  United  States,  in  the  markets  and  in 
the  payment  of  debts.    (28  Stat.  4.) 

This  was  an  act  entitled  "An  act  to  repeal  a  part  of  Act  July  14,  1890,  c 
708,  ante,  |§  6474-6477. 

§  6479.  (Act  June  13,  1898,  c.  448,  §  34.)  Coinage  of  sUver  bullion 
purchased  under  Act  July  14,  1890,  c.  708. 
The  Secretary  of  the  Treasury  is  hereby  authorized  and  direct- 
ed to  coin  into  standard  silver  dollars  as  rapidly  as  the  public  in- 
terests may  require,  to  an  amount,  however,  of  not  less  than  one  and 
one-half  millions  of  dollars  in  each  month,  all  of  the  silver  bullion 
now  in  the  Treasury  purchased  in  accordance  with  the  provisions  of 
the  Act  approved  July  fourteenth,  eighteen  hundred  and  ninety,  en- 
titled "An  Act  directing  the  purchase  of  silver  bullion  and  the  issue 
of  Treasury  notes  thereon,  and  for  other  purposes,"  and  said  dollars, 
when  so  coined,  shall  be  used  and  applied  in  the  manner  and  for  the 
purposes  named  in  said  Act.    (30  Stat.  467.) 

Ttis  section  was  a  part  of  tbe  War  Revenue  Act  of  1898,  cited  above. 
.The  provisions  of  the  Sherman  Act  of  July  14,  1880,  c  708,  mentioned  in 
this  section,  are  set  forth  ante,  fi  6474-6477. 

§  6480.  (Act  March  14,  1900,  c  41,  §  1.)  Standard  unit  of  value. 
The  dollar  consisting  of  twenty-five  and  eight-tenths  grains  of 
gold  nine-tenths  fine,  as  established  by  section  thirty-five  hundred  and 
eleven  of  the  Revised  Statutes  of  the  United  States,  shall  be  the  stand- 
ard unit  of  value,  and  all  forms  of  money  issued  or  coined  by  the 
United  States  shall  be  maintained  at  a  parity  of  value  with  this  stand- 
ard, and  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury  to  main- 
tain such  parity.    (31  Stat.  45.) 

This  was  the  first  section  of  the  Parity  Act  of  1900,  entitled  "An  act  to 
define  and  fix  the  standard  of  value,  to  maintain  the  parity  of  all  forms  of 
money  issued  or  coined  by  the  United  States,  to  refund  the  pablic  debt  and 
for  other  purposes." 
Sections  2,  3,  5,  7-9,  and  14  of  the  act  are  set  forth  post,  §§  6481-6487. 
Section  4  of  the  act  established  a  Division  of  Issue  and  a  Division  of*  Re- 
demption in  the  Treasury  Department,  in  the  office  of  the  Treasurer.  It  ia 
set  forth  ante,  §  477. 

Section  6  of  the  act  authorized  and  directed  the  Secretary  of  the  Treasury 
to  receive  deposits  of  gold  coin,  and  to  issue  gold  certificates  therefor,  pro- 
vided for  the  disposition  of  the  coin  deposited,  provided  that  the  certificates 
should  be  receivable  for  customs,  taxes,  and  all  public  dues  and  might  be  reis- 
sued when  so  received,  provided  that  national  banking  associations  might 
count  such  certificates  as  a  part  of  their  lawful  reserve,  provided  when  and 
how  the  issue  of  the  certificates  should  be  suspended,  fixed  the  denominations 
of  the  certificates,  and  repealed  R.  S.  §  5193.  It  is  set  forth,  as  amended, 
post,  §  6567.     See,  also,  Act  July  12,  1£S2,  c.  290,  §  12,  post,  §  6566. 

Section  10  of  the  act  amended  R.  S.  §  5138,  relating  to  the  capital  of  na- 
tional banks  and  is  incorporated  therein  as  set  forth  post,  §  9675. 

Section  11  of  the  act  authorized  the  refunding  of  certain  United  States 
bonds  by  the  issue  in  lieu  thereof  of  bonds  bearing  two  per  cent,  interest,  and 
is  set  forth  post,  S  6825. 

Section  12  of  the  act  related  to  the  issuance  to  national  banks  of  circulating 
bank  notes,  and  is  set  forth  post,  §  9713. 

Section  13  of  the  act  imposed  a  tax  on  circulating  national  bank  notes  se- 
cured by  bonds  issued  under  the  act,  in  lieu  of  the  existing  tax  imposed  by 
R.  S.  I  5214,  post,  §  9779.  It  was  superseded  by  the  amendment  of  said  R. 
S.  §  5214,  by  the  Aldricb-Vreeland  Act  of  May  30,  1908,  c,  229,  {  9,  35  Stat 
550.    But  said  section  5214  of  the  Revised  Statutes  was  re-enacted  to  read  a« 
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it  read  prior  to  May  80,  1008,  by  the  Federal  Reaerye  Act  of  Dec.  23^  1913, 
c.  6,  f  27,  38  Stat.  274.    See  notes  to  R.  S.  §  5214,  post,  §  9779. 

R.  S.  §  3511,  mentioned  in  this  section,  is  set  forth  ante,  §  6448. 

The  Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,  post,  under  Titie  LXII, 
"The  National  Banks,"  c  2,  was  not  to  be  construed  as  repealing  the  parity 
provisions  contained  in  this  act,  by  section  26  thereof,  post,  f  ^803,  and  it 
was  further  provided  by  said  section  that  the  Secretary  of  the  Treasury 
may,  for  the  purpose  of  maintaining  such  parity,  and  to  strengthen  the  gold 
reserve,  borrow  gold  on  the  security  of  United  States  bonds  authorized  by  sec- 
tion 2  of  this  act,  post,  §  6481,  or  one-year  gold  notes  bearing  interest  at  a 
rate  of  not  to  exceed  three  per  centum  per  annum,  or  he  may  sell  such  bonds 
or  notes  if  necessary  to  obtain  gold,  and  he  may  also,  when  the  funds  of  the 
Treasury  on ^  hand  justify,  purchase  and  retire  such  outstanding  bonds  and 
notes,  by  further  provisions  in  said  section. 

§  6481.  (Act  March  14,  1900,  c.  41,  §  2.)  Redemption  of  Unitted 
States  notes  and  Treasury  notes;  redemption  fund,  mainte- 
nance; reissue  of  redeemed  United  States  notes. 
United  States  notes,  and  Treasury  notes  issued  under  the  Act 
of  July  fourteenth,  eighteen  hundred  and  ninety,  when  presented 
to  the  Treasury  for  redemption,  shall  be  redeemed  in  gold  coin 
of  the  standard  fixed  in  the  first  section  of  this  Act,  and  in  order  to 
secure  the  prompt  and  certain  redemption  of  such  notes  as  herein 
provided  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury  to  set 
apart  in  the  Treasury  a  reserve  fund  of  one  hundred  and  fifty  million 
dollars  in  gold  coin  and  bullion,  which  fund  shall  be  used  for  such 
redemption  purposes  only,  and  whenever  and  as  often  as  any  of  said 
notes  shall  be  redeemed  from  said  fund  it  shall  be  the  duty  of  the 
Secretary  of  the  Treasury  to  use  said  notes  so  redeemed  to  restore 
and  maintain  such  reserve  fund  in  the  manner  following,  to  wit: 
First,  by  exchanging  the  notes  so  redeemed  for  any  gold  coin  in  the 
general  fund  of  the  Treasury ;  second,  by  accepting  deposits  of  gold 
coin  at  the  Treasury  or  at  any  subtreasury  in  exchange  for  the 
United  States  notes  so  redeemed ;  third,  by  procuring  gold  coin  by 
the  use  of  said  notes,  in  accordance  with  the  provisions  of  section 
thirty-seven  hundred  of  the  Revised  Statutes  of  the  United  States. 
If  the  Secretary  of  the  Treasury  is  unable  to  restore  and  maintain  the 
gold  coin  in  the  reserve  fund  by  the  foregoing  methods,  and  the 
amount  of  such  gold  coin  and  bullion  in  said  fund  shall  at  any  time 
fall  below  one  hundred  million  dollars,  then  it  shall  be  his  duty  to  re- 
store the  same  to  the  maximum  sum  of  one  hundred  and  fifty  million 
dollars  by  borrowing  money  on  the  credit  of  the  United  States,  and  for 
the  debt  thus  incurred  to  issue  and  sell  coupon  or  registered  bonds  of 
the  United  States,  in  such  form  as  he  may  prescribe,  in  denomina- 
tions of  fifty  dollars  or  any  multiple  thereof,  bearing  interest  at  the 
rate  of  not  exceeding  three  per  centum  per  annum,  payable  quarterly, 
such  bonds  to  be  payable  at  the  pleasure  of  the  United  States  after 
one  year  from  the  date  of  their  issue,  and  to  be  payable,  principal  and 
interest,  in  gold  coin  of  the  present  standard  yalue,  and  to  be  exempt 
from  the  payment  of  all  taxes  or  duties  of  the  United  States,  as  well 
as  from  taxation  in  any  form  by  or  under  State,  municipal,  or  local 
authority;  and  the  gold  coin  received  from  the  sale  of  said  bonds 
shall  first  be  covered  into  the  general  fund  of  the  Treasury  and  then 
exchanged,  in  the  manner  hereinbefore  provided,  for  an  equal  amount 
of  the  notes  redeemed  and  held  for  exchange,  and  the  Secretary  of 
the  Treasury  may,  in  his  discretion,  use  said  notes  in  exchange  for 
gold,  or  to  purchase  or  redeem  any  bonds  of  the  United  States,  or  for 
any  other  lawful  purpose  the  public  interests  may  require,  except  that 
they  shall  not  be  used  to  meet  deficiencies  in  the  current  revenues. 
That  United  States  notes  when  redeemed  in  accordance  with  the  pro- 
visions of  this  section  shall  be  reissued,  but  shall  be  held  in  the  re- 
serve fund  until  exchanged  for  gold,  as  herein  provided;  and  the 
gold  coin  and  bullion  in  the  reserve  fund,  together  with  the  redeemed 
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notes  held  for  use  as  provided  in  this  section,  shall  at  no  time  exceed 
the  maximum  sum  of  one  hundred  and  fifty  million  dollars.  (31 
Stat.  45.) 

See  notes  to  section  1  of  this  act,  ante,  i  6480. 

Act  July  14,  1890,  c.  708,  mentioned  in  this  section,  which  also  provided 
for  redemption  of  Treasuiy  notes  issued  under  it,  is  set  forth  ante,  {§  6474- 
6477. 

The  reissue  of  United  States  notes  was  provided  for  by  Rev.  St  f  3579, 
post,  §  6557. 

Provisions  forbidding  the  cancellation  of  United  States  legal-tender  notes, 
and  requiring  them  to  be  issued,  were  made  by  Act  May  31,  1878,  c.  146,  post, 
S6562. 

§  6482.  (Act  March  14,  1900,  c.  41,  §  3.)  Legal-tender  quality  of 
silver  dollar  or  other  money  not  aifected  by  act. 

Nothing  contained  in  this  Act  shall  be  construed  to  affect  the 
legal-tender  quality  as  now  provided  by  law  of  the  silver  dollar,  or 
of  any  other  money  coined  or  issued  by  the  United  States.  (31 
Stat.  46.) 

Subsequent  provisions  for  issuance  of  United  States  notes  of  small  denomi- 
nations and  the  retirement  of  an  equal  amount  of  higher  denominations  when 
outstanding  silver  certificates,  issued  under  section  7  of  this  act,  post,  §  6484, 
should  be  insufficient  to  meet  the  public  demand,  were  made  by  Act  March 
4,  1907,  c.  2913,  |  2,  post,  i  6489. 
See  notes  to  section  1  of  this  act,  ante,  {  6480. 

Other  provisions  relating  to  the  legal-tender  quality  of  the  moneys  of  the 
United  States  are  under  Title  XXXIX,  "Legal  Tender." 

§  6483.  (Act  March  14,  1900,  c.  41,  §  5.)  Cancellation  of  Treasury 
notes  upon  coinage  of  silver  dollars  and  issue  of  silver  certifi- 
cates. 

It  shall  be  the  duty  of  the  Secretary  of  the  Treasury,  as  fast 
as  standard  silver  dollars  are  coined  under  the  provisions  of  the 
Acts  of  July  fourteenth,  eighteen  hundred  and  ninety,  and  June 
thirteenth,  eighteen  hundred  and  ninety-eight,  from  bullion  purchased 
under  the  Act  of  July  fourteenth,  eighteen  hundred  and  ninety,  to 
retire  and  cancel  an  equal  amount  of  Treasury  notes  whenever  re- 
ceived into  the  Treasury,  either  by  exchange  in  accordance  with  the 
provisions  of  this  Act  or  in  the  ordinary  course  of  business,  and  upon 
the  cancellation  of  Treasury  notes  silver  certificates  shall  be  issued 
against  the  silver  dollars  so  coined.     (31  Stat.  47.) 

See  notes  to  section  1  of  this  act,  ante,  8  6480. 

Act  July  14,  1890,  c.  708,  and  Act  June  13,  1898,  c.  448,  {  34,  mentioned 
in  this  section,  are  set  forth  ante,  {§  6474-6479. 

§  6484.  (Act  March  14,  1900,  c.  41,  §  7.)  Denominations  of  silver 
certificates. 
Hereafter  silver  certificates  shall  be  issued  only  of  denomina- 
tions of  ten  dollars  and  under,  except  that  not  exceeding  in  the 
aggregate  ten  per  centum  of  the  total  volume  of  said  certificates, 
in  the  discretion  of  the  Secretary  of  the  Treasury,  may  be  issued  in 
denominations  of  twenty  dollars,  fifty  dollars,  and  one  hundred  dol- 
lars ;  and  silver  certificates  of  higher  denomination  than  ten  dollars, 
except  as  herein  provided,  shall,  whenever  received  at  the  Treasury 
or  redeemed,  be  retired  and  canceled,  and  certificates  of  denomina- 
tions of  ten  dollars  or  less  shall  be  substituted  therefor,  and  after 
such  substitution,  in  whole  or  in  part,  a  like  volume  of  United  States 
notes  of  less  denomination  than  ten  dollars  shall  from  time  to  time  be 
retired  and  canceled,  and  notes  of  denominations  of  ten  dollars  and 
upward  shall  be  reissued  in  substitution  therefor,  with  like  qualities 
and  restrictions  as  those  retired  and  canceled.    (31  Stat.  47.) 

The  issue  of  silver  certificates  in  svms  of  not  less  than  ten  dollars  was  au- 
thorized by  Act  Feb.  28,  1878,  c  20,  §  3,  ante,  §  6482. 

The  issue  of  one,  two.  and  five  dollar  silver  certificates  and  the  exchange 
thereof   for   silver   certificates   of  larger  denominations,   were   authorised  by 
Act  March  3,  1887,  c.  362,  §  1,  ante,  §  6456. 
See  notes  to  section  1  of  this  act,  ante,  §  6480. 
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Whenever  the  outstanding  silver  certificates  of  denominations  of  one,  two, 
and  five  dollars,  issued  under  this  section,  are  insufficient  to  meet  the  public 
demand  therefor,  the  issue  of  United  States  notes  of  such  denominations,  and 
the  retirement  of  an  equal  amount  of  United  States  notes  of  higher  denomi- 
nations were  authorized  by  Act  March  4,  1907,  c  2913,  f  2,  post,  §  6489. 

§  6485.  (Act  March  14,  1900,  c.  41,  §  8.)     Coinage  of  silver  bullion 
into  subsidiary  coins. 
The  Secretary  of  the  Treasury  is  hereby  authorized  to  use,  at 
his  discretion,  any  silver  bullion  in  the  Treasury  of  the  United 
States  purchased  under  the  Act  of  July  fourteenth,  eighteen  hundred 
and  ninety,  for  coinage  into  such  denominations  of  subsidiary  silver 
coin  as  may  be  necessary  to  meet  the  public  requirements  for  such 
coin :    Provided,  That  the  amount  of  subsidiary  silver  coin  outstand- . 
ing  shall  not  at  any  Jime  exceed  in  the  aggregate  one  hundred  mil- 
lions of  dollars.    Whenever  any  silver  bullion  purchased  under  the 
Act  of  July  fourteenth,  eighteen  hundred  and  ninety,  shall  be  used  in 
the  coinage  of  subsidiary  silver  coin,  an  amount  of  Treasury  notes  is- 
sued under  said  Act  equal  to  the- cost  of  the  bullion  contained  in  such 
coin  shall  be  canceled  and  not  reissued.    (31  Stat.  47.) 
See  notes  to  section  1  of  this  act,  ante,  {  6480. 

Act  July  14,  1890,  c.  708,  mentioned  in  this  section,  is  set  forth  ante,  §{ 
0474-6477. 

The  authority  given  by  this  section  to  coin  subsidiary  silver  coins  might  be 
exercised  without  limitation  as  to  the  amount  of  such  subsidiary  coin  out- 
standing, by  a  provision  of  Act  March  3,  1908,  c.  1007,  §  1,  post,  §  6488. 

§  6486.  (Act  March  14,  1900,  c.  41,  §  9.)     Recoinage  of  uncurrcnt 
subsidiary  silver  coins. 

The  Secretary  of  the  Treasury  is  hereby  authorized  and  directed 
to  cause  all  worn  and  uncurrent  subsidiary  silver  coin  of  the  Unit- 
ed States  now  in  the  Treasury,  and  hereafter  received,  to  be  re- 
coined,  and  to  reimburse  the  Treasurer  of  the  United  States  for  the 
difference  between  the  nominal  or  face  value  of  such  coin  and  the 
amount  the  same  will  produce  in  new  coin  from  any  moneys  in  the 
Treasury  not  otherwise  appropriated.  (31  Stat.  48.) 
See  notes  to  section  1  of  this  act,  ante,  {  6480. 

§  6487.  (Act  March  14,  1900,  c.  41,  §  14.)  International  bi-metal- 
lism  not  to  be  precluded  by  act. 
The  provisions  of  this  Act  are  not  intended  to  preclude  the  ac- 
complishment of  international  bimetallism  whenever  conditions  shall 
make  it  expedient  and  practicable  to  secure  the  same  by  concurrent 
action  of  the  leading  commercial  nations  of  the  world  and  at  a  ratio 
which  shall  insure  permanence  of  relative  value  between  gold  and 
silver.     (31  Stat.  49.) 

See  notes  to  section  1  of  this  act,  ante,  t  6480. 

§  6488.  (Act  March  3,  1903,  c  1007,  §  1.)     Limitation  of  amount  of 
subsidiary  silver  coins  removed. 
The  authority  given  to  the  Secretary  of  the  Treasury  to  coin  sub- 
sidiary silver  coin  by  the  eighth  section  of  an  Act  entitled  "An  Act 
to  define  and  fix  the  standard  of  value,  to  maintain  the  parity  of 
all  forms  of  money  issued  or  coined  by  the  United  States,  to  refund 
the  public  debt,  and  for  other  purposes,"  approved  March  fourteenth, 
nineteen  hundred,  may  hereafter  be  exercised  without  limitation  as 
to  the  amount  of  such  subsidiary  coin  outstanding.     (32  Stat.  1109.) 
This    was    a    provision    following   an    appropriation   for    transportation    of 
silver  coin,  in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1904,  cited 
above. 

Act  March  14,  1900,  c.  41,  mentioned  in  this  section,  is  set  forth  ante,  {§ 
6480-6487. 

Notes  of  Decisions 

Subsidiary  coinage^-The  Director  of  coinage,  and  tliis  authority,  under  Act 

the  Mint  is   authorized,   with   the   ap-  March  3,  1903  (32  Stat  1109),  is  with- 

proval  of  the  Secretary  of  the  Treas-  out     limitation,     express     or     implied, 

snry,  to  purchase  bullion  for  subsidiary  (1904)  26  Op.  Atty.  Gen.  170. 
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§  6489.  (Act  March  4,  1907,  c.  2913,  §  2.)     United  States  notes  of 
small  denominations  to  be  issued,  and  equal  amount  of  higher 
denominations  retired,  when  outstanding  silver  certificates  in- 
sufficient. 
Whenever  and  so  long  as  the  outstanding  silver  certificates  of 
the  denominations  of  one  dollar,  two  dollars,  and  five  dollars,  is- 
sued under  the  provisions  of  section  seven  of  an  Act  entitled  "An  Act  to 
define  and  fix  the  standard  of  value,  to  maintain  the  parity  of  all  forms 
of  money  issued  or  coined  by  the  United  States,  to  refund  the  public 
debt,  and  for  other  purposes,"  approved  March  fourteenth,  nineteen 
hundred,  shall  be,  in  the  opinion  of  the  Secretary  of  the  Treasury,  in- 
sufficient to  meet  the  public  demand  therefor,  he  is  hereby  authorized  to 
issue  United  States  notes  of  the  denominations  of  one  dollar,  two  dol- 
lars, and  five  dollars,  and  upon  the  issue  of  United  States  notes  of  such 
denominations  an  equal  amount  of  United  States  notes  of  higher  de- 
nominations shall  be  retired  and  canceled :    Provided,  however.  That 
the  aggregate  amount  of  United  States  notes  at  any  time  outstanding 
shall  remain  as  at  present  fixed  by  law :  And  provided  further.  That 
nothing  in  this  Act  shall  be  construed  as  affecting  the  right  of  any  na- 
tional bank  to  issue  one-third  in  amount  of  its  circulating  notes  of  the 
denomination  of  five  dollars,  as  now  provided  by  law.    (34  Stat.  1289.) 
This  aection  was  part  of  an  act  to  amend  the  national  banking  act,  and  for 
other  parposes,  cited  above. 

Other  sections  of  the  act  are  set  forth  or  referred  to  post,  under  Title 
LXII,  "National  Banks,"  c.  2. 

Act  March  14,  1900,  c  41,  §  7,  mentioned  in  this  section,  is  set  forth  ante, 
S6484. 

§  6490.  (R.  S.  §  3527.)     Paying  out  silver  coins  for  gold  coins  au- 
thorized. 

Silver  coins  [other  than  the  trade-dollar]  shall  be  paid  out  at  the  sev- 
eral mints,  and  at  the  assay-office  in  New  York  City,  in  exchange  for 
gold  coins  at  par,  in  sums  not  less  than  one  hundred  dollars.  It  shall 
be  lawful,  also,  to  transmit  parcels  of  the  same,  from  time  to  time,  to 
the  assistant  treasurers,  depositaries,  and  other  officers  of  the  United 
States,  under  general  regulations  proposed  by  the  Director  of  the 
Mint,  and  approved  by  the  Secretary  of  the  Treasury.  Nothing  here- 
in contained  shall,  however,  prevent  the  payment  of  silver  coins,  at 
their  nominal  value,  for  silver  parted  from  gold,  as  provided  in  this 
Title,  or  for  change  less  than  one  dollar  in  settlement  for  gold  de- 
posits. 

Act  Feb.  12.  1873,  c  131,  %  28,  17  Stat.  428. 

A  further  provision,  at  the  end  of  this  section  as  enacted  in  the  Revised 
Statutes,  that  for  two  years  after  February  12,  1873,  silver  coins  should  be 
paid  at  the  mint  In  Philadelphia  and  the  assay-office  in  New  York  City  for 
silver  bullion  purchased  for  coinage,  is  omitted  as  temporary  merely,  and  ex- 
ecuted. 

The  words  of  this  section,  "other  than  the  trade-dollar,"  inclosed  in  brack- 
ets, were  superseded  by  the  repeal  of  the  laws  authorizing  the  coinage  and  is- 
sue of  trade-dollars  by  Act  March  3,  1887,  c.  396,  §  3,  24  Stat  635. 

The  holder  of  any  silver  coins  of  smaller  denominations  than  one  dollar 
was  entitled,  on  presentation  of  the  same  in  sums  of  $20,  or  any  multiple 
thereof,  at  the  office  of  the  Treasurer  or  any  assistant  treasurer,  to  receive 
therefor  lawful  money  of  the  United  States,  by  Act  June  9,  1879,  c.  12,  {  1, 
post,  S  6491;  and  by  section  2  of  said  act  post,  f  6492,  the  Treasurer  or 
any  assistant  treasurer  was  required,  upon  receiving  any  of  the  coins  as  pro- 
vided for  by  section  1,  to  exchange  the  same,  in  sums  of  $20,  or  any  multiple 
thereof,  for  lawful  money  of  the  United  States. 

Cited    without    definite    appiication, 

U.  S.  V.  Lissner  (0.  C.  1882)  12  Fed. 
840,   841. 

§  6491.  (Act  June  9,  1879,  c.  12,  §  1.)     Exchange  of  subsidiary  sil- 
ver coin  for  lawful  money. 

The  holder  of  any  of  the  silver  coins  of  the  United  States  of  smaller 
denominations  than  one  dollar,  may,  on  presentation  of  the  same  in 
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sums  of  twenty  dollars,  or  any  multiple  thereof,  at  the  office  of  the 
Treasurer  or  any  assistant  treasurer  of  the  United  States,  receive 
therefor  lawful  money  of  the  United  States.    (21  Stat.  7.) 

This  section  and  the  section  next  following  were  part  of  an  act  entitled 
"An  act  to  provVde  for  the  exchange  of  subsidiary  coins  for  lawful  money  of 
the  United  States  under  certain  circumstances  land  to  make  such  coins  a  legal 
tender  In  all  sums  not  exceeding  ten  dollars,  and  for  other  purposes." 
Section  3  of  the  act  provided  that  the  subsidiary  silver  coins  of  the  United 
.    States  should  be  a  legal  tender  In  all  sums  not  exceeding  $10  in  full  pay- 
ment of  all  dues  public  and  private.    It  is  set  forth  post,  §  6573. 
Section  4  of  the  act  repealed  all  laws  in  conflict  therewith. 

§  6492.  (Act  June  9,  1879,  c.  12,  §  2.)  Exchange  of  lawful  money 
for  subsidiary  silver  coin. 
The  Treasurer  or  any  assistant  treasurer  of  the  United  States 
who  may  receive  any  coins  under  the  provision  of  this  act  shall  ex- 
change the  same  in  sums  of  twenty  dollars,  or  any  multiple  thereof, 
for  lawful  money  of  the  United  States,  on  demand  of  any  holder 
thereof.    (21  Stat.  8.) 

§  6493.  (Act  Aug.  7,  1882,  c.  433,  §  1.)     Free  transportation  of 
silver  coin. 

That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  transport  free  of  charge  silver  coin  when  re- 
quested to  do  so :  Provided,  That  an  equal  amount  in  coin  or  cur- 
rency shall  have  been  deposited  in  the  Treasury  by  the  applicant  or 
applicants.    (22  Stat.  312.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1883,  cited  above.  It  may  be  regarded  as  permanent  in  its  nature,  notwith' 
standing  it  was  followed  by  a  clause  making  an  appropriation  of  |10,000 
or  so  much  thereof  as  might  be  necessary  for  the  purpose  of  defraying  the 
expenses  of  transportation. 

A  provision  in  the  same  language  as  that  of  this  section,  except  that  the  ap- 
propriation was  $20,000,  was  contained  in  the  sundry  civil  appropriation 
act  for  the  fiscal  year  1882,  Act  March  8,  1881,  c  138,  f  1,  21  Stat.  447. 

Subsequent  appropriations  for  transportation  of  silver  coin,  in  later  years, 
'^or  transportation  of  fractional  silver  coin,  by  registered  mail  or  otherwise,*' 
with  directions  that  such  coin  be  transported  "from  the  Treasury  or  sub- 
treasuries,  free  of  charge,"  were  made  in  the  annual  sundry  civil  appropri- 
ation acts  down  to  the  fiscal  year  1910,  provision  for  which  was  made  by 
Act  March  4,  1909,  c.  299,  S  1,  85  Stat.  966,  and  by  the  deficiency  appropria- 
tion act,  Act  June  25,  1910,  c.  385,  86  Stat.  777.  All  these  appropriations 
were  accompanied  by  similar  appropriations  for  transportation  of  minor 
coin.     No  appropriations  for  these  purposes  were  made  thereafter. 

Contracts  for  the  transportation  of  moneys,  bullion,  coin,  notes,  bonds,  and 
other  securities  of  the  United  States,  and  paper,  were  to  be  let  to  the  lowest 
responsible  bidder,  by  Act  July  7,  1884,  c  882,  §  1,  post,  i  6841. 

§  6494.  (R.  S.  §  3528,  as  amended,  Act  April  24,  1906,  c.  1861.) 
Purchase  of  metal  for  minor  coinage;  the  minor  coinage  profit 
fund. 
For  the  purchase  of  metal  for  the  minor  coinage  authorized  by 
this  Act  a  sum  not  exceeding  two  hundred  thousand  dollars  in 
lawful  money  of  the  United  States  shall,  upon  the  recommendation  of 
the  Director  of  the  Mint,  and  in  such  sums  as  he  riiay  designate,  with 
the  approval  of  the  Secretary  of  the  Treasury,  be  transferred  to  the 
credit  of  the  Superintendents  of  the  mints  at  Philadelphia,  San  Fran- 
cisco, Denver,  and  New  Orleans,  at  which  establishments,  until  other- 
wise provided  by  law,  such  coinage  shall  be  carried  on.  The  superin- 
tendents, with  the  approval  of  the  Director  of  the  Mint  as  to  price, 
terms,  and  quantity,  shall  purchase  the  metal  required  for  such  coinage 
by  public  advertisement,  and  the  lowest  and  best  bid  shall  be  accepted, 
the  fineness  of  the  metals  to  be  determined  on  the  mint  assay.  The  gain 
arising  from  the  coinage  of  such  metals  into  coin  of  a  nominal  value, 
exceeding  the  cost  thereof,  shall  be  credited  to  the  special  fund  denom- 
inated the  minor-coinage  profit  fund ;  and  this  fund  shall  be  charged 
with  the  wastage  incurred  in  such  coinage,  and  with  the  cost  of  dis- 
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tributing  said  coins,  as  hereinafter  provided.  The  balance  remaining 
to  the  credit  of  this  fund,  and  any  balance  of  the  profits  accrued  from 
minor  coinage  under  former  Acts,  shall  be,  from  time  to  time,  and  at 
least  twice  a  year,  covered  into  the  Treasury  of  the  United  States. 
Act  Feb.  12,  1873,  c  131,  §  29,  17  Stat.  429.  Act  ApAl  24,  1906,  c.  1861, 
34  Stat.  132. 

The  amendment  of  this  Section  by  Act  April  24,  1906,  c.  1861,  cited  above, 
consisted  chiefly  in  the  increase  of  the  amount  to  be  transferred  for  the  pur- 
chase of  metal  from  |50,000  to  ^00,000,  and  in  including  other  mints  with 
the  mint  at  Philadelphia  for  carrying  on  such  coinage. 

§  6495.  (R.  S.  §  3529,  as  amended.  Act  April  24,  1906,  c.  1861.) 
Delivery  of  minor  coins ;  redemption. 

The  minor  coins  authorized  by  this  Act  may,  at  the  discretion 
of  the  Director  of  the  Mint,  be  delivered  in  any  of  the  principal 
cities  and  the  towns  of  the  United  States,  at  the  cost  of  the  mints,  for 
transportation,  and  shall  be  exchangeable  at  par  at  the  mints  named,  at 
the  discretion  of  the  superintendents,  for  any  other  coins  of  copper, 
bronze,  or  copper-nickel  heretofore  authorized,  and  it  shall  be  lawful 
for  the  Treasurer  and  the  several  assistant  treasurers  and  depositaries 
of  the  United  States  to  redeem,  in  lawful  money,  under  such  rules  as 
may  be  prescribed  by  the  Secretary  of  the  Treasury,  all  copper,  bronze, 
and  copper-nickel  coins  authorized  by  law  when  presented  in  sums  of 
not  less  than  twenty  dollars ;  and  whenever,  under  this  authority,  these 
coins  are  presented  for  redemption  in  such  quantity  as  to  show  the 
amount  outstanding  to  be  redundant,  the  Secretary  of  the  Treasury  is 
authorized  and  required  to  direct  that  such  coinage  shall  cease  until 
otherwise  authorized  by  him. 

Act  Feb.  12,  1873,  c.  131,  S  30,  17  Stat.  429.  Act  April  24,  1906,  c.  1861, 
34  Stat.  132. 

The  amendment  of  this  section  by  Act  April  24,  1906,  c.  1861,  cited  above, 
consisted  of  such  changes  merely  as  were  required  to  'conform  to  the  provisions 
for  coinage  of  minor  coins  at  other  mints  as  well  as  the  mint  at  Philadelphia, 
by  R.  S.  §  3528,  as  amended  by  this  act,  ante,  §  6494. 

Appropriations  for  transportation  of  minor  coin,  free  of  charge,  when  re- 
guested,  on  dei)osit  of  an  equal  amount  in  coin  or  currency  in  the  Treasury 
or  subtreasuries,  were  made  by  the  sundry  civil  appropriation  acts  for  svbse- 
quent  years,  down  to  the  fiscal  year  1910,  the  provision  for  which  was  made  by 
Act  March  4,  1909,  c.  298,  §  1,  35  Stat  909,  and  by  the  deficiency  appropria- 
tion act,  Act  June  25,  1910,  c.  385,  36  Stat.  777. 

Appropriations  for  recoinage  of  worn  and  uncurrent  minor  coin  are  made 
in  recent  sundry  civil  appropriation  acts.  The  provision  for  the  fiscal  year 
1917,  was  by  Act  July  1.  1916,  c.  209,  §  1,  39  Stat. 

The  cleaning,  reissue,  and  recoinage  of  the  minor  cpins  were  authorised  by 
Act  June  4,  1897,  c.  2,  {  1,  post,  {  6496. 

§  6496.  (Act  June  4,  1897,  c.  2,  §  1.)  Cleaning,  reissue,  and  re- 
coinage of  minor  coins. 
The  Secretary  of  the  Treasury  is  authorized  to  transfer  to  the 
United  States  mint  at  Philadelphia,  for  cleaping  and  reissue,  any 
minor  coins  now  in,  or  which  may  be  hereafter  received  at,  the  sub- 
treasury  offices,  in  excess  of  the  requirement  for  the  current  business 
of  said  offices.    (30  Stat.  27.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1898,  cited  above. 

A  further  provision,  immediately  following,  authorizing  the  Secretary  of  the 
Treasury  to  recoin  any  and  all  the  uncurrent  minor  coins  then  in  the  Treas- 
ury.    This  provision  is  omitted  as  temporary. 
Similar  provisions  were  contained  in  previous  appropriation  acts. 

§  6497.  (R.  S.  §  3530.)     Transfer  of  bullion  for  formation  into  in- 
gots. 

Parcels  of  bullion  shall  be,  from  time  to  time,  transferred  by  the 
superintendent  to  the  melter  and  refiner.  A  careful  record  of  these 
transfers,  noting  the  weight  and  character  of  the  bullion,  shall  be 
kept,  and  vouchers  shall  be  taken  for  the  delivery  of  the  same,  duly  re- 
ceipted by  the  melter  and  refiner.    The  bullion  thus  placed  in  the 
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hands  of  the  melter  and  refiner  shall  be  subjected  to  the  several  pro- 
cesses which  may  be  necessary  to  form  it  into  ingots  of  the  legal 
standard,  and  of  a  quality  suitable  for  coinage. 
Act  Feb.  12,  1873,  c.  131,  §  31,  17  Stat.  429. 

The  positions  of  coiner  and  melter  and  refiner  of  all  mints,  and  the  melter 
and  refiner  in  the  assay-ofiice  at  New  York,  were  abolished,  and  their  du- 
ties cast  upon  the  superintendent,  by  Act  Aug.  28,  1912,  c.  350,  S  "U  ante,  § 
6432. 

§  6498.  (R.  S.  §  3531.)     Ingots  to  be  assayed,  and  receipted  for. 

The  ingots  so  prepared  shall  be  assayed.     If  they  prove  to  be  with- 
in the  limits  allowed  for  deviation  from  the  standard,  the  assayer 
shall  certify  the  fact  to  the  superintendent,  who  shall  thereupon  re- 
ceipt for  the  same,  and  transfer  them  to  the  coiner. 
Act  Feb.  12,  1873,  c.  131,  §  32,  17  Stat.  429. 

§  6499.  (R.  S.  §  3532.)     Delivery  of  ingots  to  coiner  for  coinage. 

The  superintendent  shall,  from  time  to  time,  deliver  to  -the  coiner 
ingots  for  the  purpose  of  coinage.  A  careful  record  of  these  trans- 
fers, noting  the  weight  and  character  of  the  bullion,  shall  be  kept, 
and  vouchers  shall  be  taken  for  the  delivery  of  the  same,  duly  receipt- 
ed by  the  coiner.  The  ingots  thus  placed  in  the  hands  of  the  coiner 
shall  be  subjected  to  the  several  processes  necessary  to  make  from 
them  coins  in  all  respects  conformable  to  law. 
Act  Feb.  12,  1873,  c.  131,  §  35,  17  Stat.  429. 

§  6500.  (R.  S.  §  3533.)     Standard  of  ingots  used  for  coinage. 

No  ingots  shall  be  used  for  coinage  which  differ  from  the  legal 
standard  more  than  the  following  proportions,  namely:     In  gold 
ingots,  one-thousandth ;  in  silver  ingots,  three-thousandths ;  in  minor- 
coinage  alloys,  twenty-five  thousandths,  in  the  proportion  of  nickel. 
Act  Feb.  12,  1873,  c.  131,  {  33,  17  Stat.  429. 

§  6501.  (R.  S.  §  3534.)     Preparation  and  stamping  of  bars  for  pay- 
ment of  deposits. 

'  The  melter  and  refiner  shall  prepare  all  bars  required  for  the  pay- 
ment of  deposits;  but  the  fineness  thereof  shall  be  ascertained  and 
stamped  thereon  by  the  assayer.  The  melter  and  refiner  shall  de- 
liver such  bars  to  the  superintendent,  who  shall  receipt  for  the  same. 
Act  Feb.  12.  1873,  c.  131,  f  34,  17  Stat.  429. 

The  positions  of  coiner  and  melter  and  refiner  of  all  mints,  and  the  melter 
and  refiner  in  the  assay-office  at  New  York,  were  abolished,  and  their  duties 
cast  upon  the  superintendent,  by  Act  Aug.  23,  1912,  c.  350,  ante,  §  6432. 

§  6502.  (R.  S.  §  3535.)     Deviations  allowed  in  adjusting  weights 
of  gold  coins. 
In  adjusting  the  weights  of  the  gold  coins,  the  following  deviations 
shall  not  be  exceeded  in  any  single  piece:     In  the  double-eagle  and 
the  eagle,  one-half  of  a  grain;    in  the  half-eagle,    [the  three-dollar 
piece,]  the  quarter-eagle,  [and  the  one-dollar  piece,]  one-fourth  of  a 
grain.    And  in  weighing  a  number  of  pieces  together,  when  delivered 
by  the  coiner  to  the  superintendent,  and  by  the  superintendent  to  the 
depositor,  the  deviation  from  the  standard  weight  shall  not  exceed 
one  hundredth  of  an  ounce  in  five  thousand  dollars  in  double-eagles, 
eagles,  half-eagles,  or  quarter-eagles,  in  one  thousand  three-dollar 
pieces,  and  in  one  thousand  one-dollar  pieces. 
Act  Feb.  12,  1873,  c.  131,  §  36,  17  Stat.  430. 

The  words  of  this  section,  "the  three-dollar  piece,"  and  "and  the  one-dollar 
piece,"  inclosed  in  brackets,  were  superseded  by  the  repeal  of  the  laws  au- 
thorizing the  coinage  of  three-dollar  and  one-dollar  gold  pieces,  by  Act  Sept. 
26,  1890,  c.  945,  ante,  SS  6449,  6450. 

§  6503.  (R.  S.  §  3536,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1,  and 
Act  March  4,  1911,  c.  267.)     Deviations  allowed  in  adjusting 
weight  of  silver  coins. 
In  adjusting  the  weight  of  the  silver  coins  the  following  deviations 
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his  order,  by  the  superintendent;  and  the  payments  shall  be  made, 
if  demanded,  in  the  order  in  which  the  bullion  shall  have  been  brought 
to  the  mint.  In  cases,  however,  where  there  is  delay  in  manipulating 
a  refractory  deposit,  or  for  any  other  unavoidable  cause,  the  payment 
of  subsequent  deposits,  the  value  of  which  is  known,  shall  not  be  de- 
layed thereby.  In  the  denominations  of  coin  delivered,  the  super- 
intendent shall  comply  with  the  wishes  of  the  depositor,  except  when 
impracticable  or  inconvenient  to  do  so. 

Act  Feb.  12,  1873,  c.  131,  §  45,  17-  Stat.  431. 

§  6512.  (R.  S.  §  3545.)     Payment  in  money  to  depositors  when 

value  ascertained. 
For  the  purpose  of  enabling  the  mints  and  the  assay-ofiice  in  New 
York  to  make  returns  to  depositors  with  as  little  delay  as  possible, 
it  shall  be  the  duty  of  the  Secretary  of  the  Treasury  to  keep  in  such 
mints  and  assay-office,  when  the  state  of  the  Treasury  will  admit 
thereof,  such  an  amount  of  public  money,  or  bullion  procured  for  the 
purpose,  as  he  shall  judge  convenient  and  necessary,  out  of  which 
those  who  bring  bullion  to  the  said  mints  and  assay-office  may  be  paid 
the  value  thereof,  in  coin  or  bars,  as  soon  as  practicable  after  the 
value  has  been  ascertained.  On  payment  thereof  being  made,  the 
bullion  so  deposited  shall  become  the  property  of  the  United  States. 
The  Secretary  of  the  Treasury  may,  however,  at  any  time  withdraw 
the  fund,  or  any  portion  thereof. 

Act  Feb.  12,  1873,  c.  131,  §  47,  17  Stat.  431. 

The  provisions  of  this  section  were  made  applicable  to  the  several  mints 
and  assay-officea  bj  provisions  of  Act  June  19,  1878,  c.  3^,  i  1,  post,  S  6513. 

§  6513.  (Act  June  19,  1878,  c.  329,  §  1.)     Payment  for  bullion  in 
coin  certUicates;    charges  to  depositors,  how  expended. 

For  the  purpose  of  enabling  the  several  mints  and  assay-offices 
of  the  United  States  to  make  returns  to  depositors  with  as  little  delay 
as  possible,  'the  provisions  of  section  thirty-five  hundred  and  forty- 
five  of  the  Revised  Statutes  of  the  United  States  shall  hereafter  apply 
to  the  several  mints  and  assay-offices  of  the  United  States ;  and  the 
Secretary  of  the  Treasury  is  hereby  authorized  to  use,  as  far  as  he 
may  deem  it  proper  and  expedient,  for  payment  to  depositors  of  bul- 
lion at  the  several  mints  and  assay-offices,  coin  certificates,  represent- 
ing coin  in  the  Treasury,  and  issued  under  the  provisions  of  section 
two  hundred  and  fifty-four  of  the  Revised  Statutes  of  the  United 
States ;  all  of  said  acts  and  duties  to  be  performed  under  such  rules 
and  regulations  as  shall  be  prescribed  by  the  Secretary  of  the  Treas- 
ury. And  it  shall  be  lawful  to  apply  the  moneys  arising  from  charges 
collected  from  depositors  at  the  several  mints  and  assay-offices  pur- 
suant to  law,  to  defraying  the  expenses  thereof,  including  labor,  mate- 
rial, wastage,  and  use  of  machinery.    (20  Stat.  191.) 

These  were  provisions  of  the  legislative,  execatlve,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1879,  cited  above. 

So  much  of  this  provision  as  authorized  the  payment  for  bullion  in  coin  cer- 
tificates at  assay-oflSces  other  than  the  one  in  New  York  was  repealed  by  Act 
March  3,  1879,  c  182,  §  1,  post,  §  6514. 

The  provisions  relating  to  the  expenditure  of  charges  collected  are  repeated 
in  another  paragraph  of  this  act,  post,  §  6516.  See,  also,  note  to  said  para- 
graph. 

Charges  to  depositors  were  provided  for  by  R.  S.  |  3524,  ante,  |  6470. 

§  6514.  (Act  March  3,  1879,  c.  182,  §  1.)     Repeal  of  provision  for 
payment  for  bullion  in  coin  certificates  at  assay-offices  other 
than  the  one  in  New  York. 
So  much  of  the  act  "making  appropriations  for  the  legislative,  ex- 
ecutive, and  judicial  expenses  of  the  government  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  seventy-nine,  and  for 
other  purposes,"  approved  Jvine  nineteenth,  eighteen  hundred  and  sev- 
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enty-eight,  as  authorizes  the  Secretary  of  the  Treasury  to  issue  coin 
certificates  in  exchange  for  bullion  deposited  for  coinage  at  mints 
and  assay-offices  other  than  those  mentioned  in  section  thirty-five 
hundred  and  forty-five  of  the  Revised  Statutes,  be,  and  the  same  is 
hereby,  repealed ;  said  repeal  to  take  effect  at  the  end  of  the  present 
fiscal  year.    (20  Stat.  383.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 

1880,  cited  above. 
It  repealed  part  of  the  provisions  of  Act  June  19,  1878,  c.  829,  §  1,  ante,  f 

6618. 

§  6515.  (R.  S.  §  3546.)  Exchange  of  unparted  bullion  for  fine  bars. 
Unparted  bullion  may  be  exchanged  at  any  of  the  mints  for  fine 
bars,  on  such  terms  and  conditions  as  may  be  prescribed  by  the  Di- 
rector of  the  Mint,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury. The  fineness,  weight,  and  value  of  the  bullion  received  and  given 
in  exchange  shall  in  all  cases  be  determined  by  the  mint  assay.  The 
charge  to  the  depositor  for  refining  or  parting  shall  not  exceed  that 
allowed  and  deducted  for  the  same  operation  in  the  exchange  of  un- 
refined for  refined  bullion. 

Act  Feb.  12, 1873,  c  131,  {  46,  17  Stat.  431. 

When  the  bullion  received  was  not  in  such  proportion  of  gold  and  silver 
as  to  admit  of  economical  parting,  or  the  necessary  supplies  of  acids  could 
not  be  procured  at  reasonable  rates,  unparted  bullion  might  be  exchanged 
for  fine  bars,  aa  provided  by  this  section,  by  Act  June  19,  1878,  c  829,  {  1, 
post,  §  6616. 

§  6516.  (Act  June  19,  1878,  c.  329,  §  1.)  Refining  and  parting  of 
bullion  at  mints  and  New  York  assay-ofiice ;  expenses,  how 
defrayed;  exchange  of  unparted  bullion  for  fine  bars. 
Refining  and  parting  of  bullion  shall  be  carried  on  at  the  mints 
of  the  United  States  and  at  the  assay-office  at  New  York.  And 
it  shall  be  lawful  to  apply  the  moneys  arising  from  charges  col- 
lected from  depositors  for  these  operations  pursuant  to  law  so  far 
as  may  be  necessary  to  the  defraying  in  full  of  the  expenses  thereof, 
including  labor,  materials,  and  wastage;  but  no  part  of  the  moneys 
otherwise  appropriated  for  the  support  of  the  mints  and  the  assay- 
office  at  New  York  shall  be  used  to  defray  the  expenses  of  refining 
and  parting  bullion ;  but  when  the  bullion  received  shall  not,  in  the 
aggregate,  be  in  such  proportion  of  gold  and  silver  as  to  admit  of 
economical  parting,  or  the  necessary  supplies  of  acids  cannot  be  pro- 
cured at  reasonable  rates,  unparted  bullion  may  be  exchanged  for 
fine  bars,  as  provided  in  section  thirty-five  hundred  and  forty-six  of  the 
Revised  Statutes  of  the  United  States.    (20  Stat.  191.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1879,  cited  above. 
A  similar  provision  was  made  by  Act  July  7, 1898,  c.  571,  f  1,  post,  |  6517. 
So  much  of  the  provision  of  this  act  and  of  other  laws  and  parts  of  laws, 
as  made  a  permanent  indefinite  appropriation  for  the  expenses  of  parting  and 
refining  bullion,  was  repealed  by  a  provision  of  Act  March  4,  1911,  c.  240, 
post,  i  6691. 

'The  provision  relating  to  the  application  of  moneys  arising  from  charges 
collected  from  depositors,  and  the  appropriations  for  the  support  of  the  mints 
and  assay-offices,  was  repeated  in  Act  June  15,  1880,  c.  225,  §  1,  21  Stat  223, 
and  Act  March  3,  1881,  c  130,  f  1,  21  Stat.  398.  It  was  again  repeated  in  an- 
other paragraph  of  this  act,  ante,  §  6513,  and  again,  with  enlargements,  in 
Act  July  7,  1898,  c.  571,  §  1,  post,  f  6517. 

The  charges  for  converting  standard  bullion  into  coin,  and  melting,  refining, 
and  parting  bullion,  were  fixed  by  R.  S.  S  3524,  ante,  {  6470. 

§  6517.  (Act  July  7,  1898,  c.  571,  §  1.)     Refining  and  parting  of 
bullion  at  mints  and  New  York  assay-office;    expenses,  how 
defrayed. 
Refining  and  parting  of  bullion  shall  be  carried  on  at  the  coin- 
age mints  of  the  United  States  and  at  the  assay  office  at  New 
York,  and  it  shall  be  lawful  to  apply  the  moneys  arising  from  char- 
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ges  collected  from  depositors  for  these  operations,  and  also  the  pro- 
ceeds of  sale  of  by-products  (spent  acids  arising  from  any  surplus 
bullion  recovered  in  parting  and  refining  processes),  pursuant  to  law, 
so  far  as  may  be  necessary,  to  defraying  in  full  the  expenses  thereof, 
including  labor,  material,  wastage,  and  loss  on  sale  of  sweeps.  But 
no  part  of  the  moneys  appropriated  for  the  support  of  the  coinage 
mints  and  assay  office  at  New  York  shall  be  used  to  defray  the  ex- 
penses of  parting  and  refining  bullion.     (30  Stat.  661.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1898,  cited  above. 

Similar  provisions  were  made  by  Act  June  IS,  1878,  e.  S29,  {  1,  ante,  {  6516. 
See,  also,  note  to  said  provisions. 

§  6518.  (R.  S.  §  3547.)  Appointment  and  meeting  of  assay-com- 
missioners. 
To  secure  a  due  conformity  in  the  gold  and  silver  coins  to  their 
respective  standards  of  fineness  and  weight,  the  judge  of  the  district 
court  for  the  eastern  district  of  Pennsylvania,  the  Comptroller  of 
the  Currency,  the  assayer  of  the  assay-office  at  New  York,  and  such 
other  persons  as  the  President  shall,  from  time  to  time,  designate, 
shall  meet  as  assay-commissioners,  at  the  Mint  in  Philadelphia,  to 
examine  and  test,  in  the  presence  of  the  Director  of  the  Mint,  the  fine- 
ness and  weight  of  the  coins  reserved  by  the  several  mints  for  this 
purpose,  on  the  second  Wednesday  in  February,  annually,  and  may 
continue  their  meetings  by  adjournment,  if  necessary.  If  a  ma- 
jority of  the  commissioners  fail  to  attend  at  any  time  appointed  for 
their  meeting,  the  Director  of  the  Mint  shall  call  a  meeting  of  the 
commissioners  at  such  other  time  as  he  may  deem  convenient.  If 
it  appears  by  such  examination  and  test  that  these  coins  do  not  dif- 
fer from  the  standard  fineness  and  weight  by  a  greater  quantity 
than  is  allowed  by  law,  the  trial  shall  be  considered  and  reported  as 
satisfactory.  If,  however,  any  greater  deviation  from  the  legal  stand- 
ard or  weight  appears,  this  fact  shall  be  certified  to  the  President; 
and  if,  on  a  view  of  the  circumstances  of  the  case,  he  shall  so  decide, 
the  officers  implicated  in  the  error  shall  be  thenceforward  disqualified 
from  holding  their  respective  offices. 

Act  Feb.  12,  1873,  c  131,  §  48,  17  Stat.  432. 

§  6519.  (R.  S.  §  3548,  as  amended.  Act  March  4,  1911,  c  268,  §  1.) 
Standard  troy  pound  of  Bureau  of  Standards  to  be  standard  for 
regulation  of  coinage. 
For  the  purpose  of  securing  a  due  conformity  in  weight  of  the 
coins  of  the  United  States  to  the  provisions  of  the  laws  relating  to 
coinage,  the  standard  troy  pound  of  the  Bureau  of  Standards  of  the 
United  States  shall  be  the  standard  troy  pound  of  the  Mint  of  the 
United  States,  conformably  to  which  the  coinage  thereof  shall  be  reg- 
ulated. 

Act  Feb.  12,  1873,  c  131,  f  49,  17  Stat.  432.  Act  March  4,  1911,  c.  268, 
t  1,  36  Stat.  1354. 

This  section,  as  enacted  in  the  Revised  Statutes,  made  the  brass  troy 
pound  weight,  procured  at  London,  and  in  the  custody  of  the  mint  at  Phila- 
delphia, the  standard  troy  pound  of  the  mint,  and  R.  S.  §  3549,  provided  for 
procuring  for  each  mint  and  assay-office  a  series  of  standard  weights  corre- 
sponding to  said  standard  troy  pound. 

Both  sections  were  amended  by  substituting  for  said  standard  troy  pound 
and  weights  corresponding  thereto  the  standard  troy  pound  of  the  Bureau 
of  Standards  and  weights  corresponding  to  it,  making  the  sections  read  as 
set  forth  here,  by  Act  March  4,  1911,  c  268,  §  1,  cited  above. 

§  6520.  (R.  S.  §  3549,  as  amended,  Act  March  4,  1911,  c.  268,  §  2.) 
Standard  weights  for  mints  and  assay-offices. 

It  shall  be  the  duty  of  the  Director  of  the  Mint  to  procure  for 
each  mint  and  assay  office,  to  be  kept  safely  thereat,  a  series  of 
standard   weights  corresponding  to  the  standard  troy  pound  of 
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the  Bureau  of  Standards  of  the  United  States,  consisting  of  a  one- 
pound  weight  and  the  requisite  subdivisions  and  multiples  thereof, 
from  the  hundredths  part  of  a  grain  to  twenty-five  pounds.  The  troy 
weight  ordinarily  employed  in  the  transactions  of  such  mints  and 
assay  offices  shall  be  regulated  according  to  the  above  standards  at  least 
once  in  every  year,  under  the  inspection  of  the  superintendent  and 
assayer ;  and  the  accuracy  of  those  used  at  the  Mint  at  Philadelphia 
shall  be  tested  annually,  in  the  presence  of  the  assay  commissioners, 
at  the  time  of  the  annual  examination  and  test  of  coins. 

Act  Feb.  12,  1873,  c.  131,  |  50,  17  Stat  432.  Act  March  4,  1911,  c  268, 
I  2,  36  Stat.  1354. 

See  note  to  R.  S.  |  3549,  ante,  |  6519. 

§  6521.  (R.  S.  §  3550.)     Yearly  destruction  of  obverse  working- 
dies. 

The  obverse  working-dies  at  each  mint  shall,  at  the  end  of  each 
calendar  year,  be  defaced  and  destroyed  by  the  coiner  in  the  presence 
of  the  superintendent  and  assayer. 

Act  Feb.  12,  1873,  c.  131,  8  51, 17  Stat  432. 

The  positions  of  coiner  and  melter  and  refiner  of  all  mints,  and  the  melter 
and  refiner  in  the  assay  office  at  New  York,  were  abolished,  and  their  duties 
cast  upon  the  superintendent,  by  Act  Aug.  23,  1912,  c.  350,  |  1,  ante,  §  6432. 

§  6522.  (R.  S.  §  3551.)    National  and  other  medals  may  be  struck 

at  Mint  at  Philadelphia. 
Dies  of  a  national  character  may  be  executed  by  the  engraver, 
and  national  and  other  medals  struck  by  the  coiner  of  the  Mint  at 
Philadelphia,  under  such  regulations  as  the  superintendent,  with  the 
approval  of  the  Director  of  the  Mint,  may  prescribe.  Such  work 
shall  not,  however,  interfere  with  the  regular  coinage  operations, 
and  no  private  medal' dies  shall  be  prepared  at  any  mint,  or  the  ma- 
chinery or  apparatus  thereof  be  used  for  that  purpose. 

Act  Feb.  12,  1873,  c  131,  §  62,  17  Stat  432. 

See  note  to  R.  S.  8  3550,  ante,  S  6521. 

§  6523.  (R.  S.  §  3552.)     Money  arising  from  charges  and  deduc- 
tions to  be  covered  into  Treasury. 

The  moneys  arising  from  all  charges  and  deductions  on  and  from 
gold  and  silver  bullion  and  the  manufacture  of  medals,  and  from  all 
other  sources,  except  as  provided  by  this  Title,  shall,  from  time  to 
time,  be  covered  into  the  Treasury,  and  no  part  of  such  deductions 
or  medal  charges,  or  profit  on  silver  or  minor  coinage,  shall  be  ex- 
pended in  salaries  or  wages.  All  expenditures  of  the  mints  and  as- 
say-offices, not  herein  otherwise  provided  for,  shall  be  paid  from 
appropriations  made  by  law  on  estimates  furnished  by  the  Secretary 
of  the  Treasury. 

Act  Feb.  12,  1873,  c.  131,  |  53,  17  Stat  432. 

§  6524.  (R.  S.  §  3553.)     Business  of  assay-officc  at  New  York. 

The  business  of  the  United  States  assay-office  at  New  York  shall 
be  in  all  respects  similar  to  that  of  the  mints,  except  that  bars  only 
and  not  coin,  shall  be  manufactured  therein;  and  no  metals  shall 
be  purchased  for  minor  coinage.  All  bullion  intended  by  the  de- 
positor to  be  converted  into  coins,  of  the  United  States,  and  silver 
bullion  purchased  for  coinage,  when  assayed,  parted,  and  refined, 
and  its  net  value  certified,  shall  be  transferred  to  the  Mint  at  Phil- 
adelphia, under  such  directions  as  shall  be  made  by  the  Secretary 
of  the  Treasury,  at  the  expense  of  the  C9ntingent  fund  of  the  Mint, 
and  shall  be  there  coined,  and  the  proceeds  returned  to  the  assay- 
office.  And  the  Secretary  of  the  Treasury  is  hereby  authorized  to 
make  the  necessary  arrangements  for  the  adjustment  of  the  accounts 
upon  such  transfers  between  the  respective  offices. 

Act  Feb.  12,  1873,  c.  131,  t  54,  17  Stat.  433. 
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§  6525.  (Act  June  22,  1874,  c.  419.)  Transfer  of  fold  mint  bars 
from  New  York  assay-office  to  assistant  treasurer's  office;  re- 
demption of  coin  certificates  or  exchange  for  gold  coins. 

The  Secretary  of  the  Treasury  may,  from  time  to  time,  transfer 
to  the  office  of  the  Assistant  Treasurer  at  New  York  from  the  bullion 
fund  of  the  assay  office  at  New  York,  refined  gold  bars  bearing  the 
United  States  stamp  of  fineness,  weight  and  value,  or  bars  from  any 
melt  of  foreign  gold  coin  or  bullion  of  standard  equal  to  or  above 
that  of  the  United  States  and  may  apply  the  same  to  the  redemption 
of  coin  certificates  or  in  exchange  for  gold  coins  at  not  less  than  par 
and  not  less  than  the  market  value  subject  to  such  regulations  as  he 
may  prescribe.    (18  Stat.  202.) 

This  was  an  act  entitled  "An  act  authorlEing  the  transfer  of  gold  mint 
bars  from  the  bullion  fund  of  the  assay-office  New  Tork  to  the  Assistant  Treas- 
urer at  New  York." 

§  6526.  (R.  S.  §  3554.)     Appointment  of  officers  at  New  York. 

The  officers  of  the  assay-office  at  New  York  shall  be  a  superin- 
tendent, an  assayer,  and  a  melter  and  refiner;  each  of  whom  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate. 

Act  Feb.  12,  1873,  c.  131,  §  M,  17  Stat.  433. 

The  positions  of  coiner  and  melter  and  *  refiner  of  all  mints,  and  the  melter 
and  refiner  in  the  assay-office  at  New  York,  were  abolished,  and  their  duties 
cast  on  the  superintendent,  by  Act  Aug.  23,  1912,  c.  350,  §  1,  ante,  S  6432. 

§  6527.  (R.  S.  §  3555.)     Duties,  etc.,  of  officers  at  New  York. 

The  duties  of  the  superintendent,  the  assayer,  and  the  melter  and 
refiner  of  the  assay-office  at  New  York  shall  correspond  to  those 
of  superintendents,  assayers,  and  melters  and  refiners  of  mints;  and 
all  the  provisions  of  this  Title  relating  to  mints  and  their  officers,  the 
duties  and  responsibilities  of  such  officers,  and  others  employed  there- 
in, the  oaths  to  be  taken,  and  the  bonds  and  sureties  to  be  given  by 
them,  shall  extend,  as  far  as  the  same  may  be  applicable,  to  the  assay- 
office  at  New  York,  and  to  its  officers,  clerks  and  employes. 

Act  Feb.  12,  1873,  c.  131,  §  55,  17  Stat.  433. 
See  note  to  R.  S.  |  3554,  ante,  §  6526. 

§  6528.  (R.  S.  §  3556.)     Salaries  of  officers  at  New  York, 

The  officers  of  the  assay-office  at  New  York  shall  be  entitled  to 
the  following  salaries: 

First.  The  superintendent,  to  four  thousand  five  hundred  dollars 
a  year. 

Second.  The  assayer,  to  three  thousand  dollars  a  year. 
Third.  The  melter  and  refiner,  to  three  thousand  dollars. 
Act  Feb.  12,  1873,  c.  131,  §  56,  17  Stat.  433. 
See  note  to  R.  S.  |  3554,  ante,  §  6526. 

§  6529.  (R.  S.  §  3557.)     Appointment  and  salaries  of  assistants 
and  employes  at  New  York. 
The  appointment  and  comi>ensation  of  assistants,  clerks,  and  work- 
men in  the  assay-office  at  New  York  shall  be  regulated  in  the  same 
manner  as  is  prescribed  in  regard  to  mints. 
Act  Feb.  12,  1873,  c.  131,  §  56,  17  Stat.  433. 

All  assistants  and  employes  of  the  mints  and  assay-offices  were  to  be  ap- 
pointed by  the  Secretary  of  the  Treasury,  by  Act  Aug.  23,  1912,  c  350,  t  !» 
ante,  {  6432. 

§  6530.  (R.  S.  §  3558.)     Business  of  nunt  at  Denver  and  of  assay- 
offices  at  Boise  City  and  Charlotte. 

The  business  of  the  mint  of  the  United  States  at  Denver,  while 
conducted  as  an  assay-office,  that  of  the  United  States  assay-office 
at  Boise  City,  and  that  of  any  other  assay-offices  hereafter  established, 
shall  be  confined  to  the  receipt  of  gold  and  silver  bullion,  for  melt- 
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ing  and  assajdng,  to  be  returned  to  depositbrs  of  the  same,  in  bars^ 
with  the  weight  and  fineness  stamped  thereon. 
Act  Feb.  12,  1878,  c.  181,  8  <^7,  17  Stat.  483. 

So  much  of  this  section  and  of  R.  S.  §§  3569^561,  post,  §|  6531-6533,  a» 
related  to  the  mint  at  Denver,  was  repealed  by  Act  Feb.  20,  1895,  c.  105,  i 
2,  ante,  |  6421.     See,  also,  notes  to  R.  S.  §  3405,  ante,  {  6416. 

§  6531.  (R.  S.  §  3559.)    Appointment  of  officers  at  Denver,  Boise 
City,  and  Charlotte. 
The  officers  of  the  assay-offices  embraced  by  the  preceding  section 
shall  be,  when  their  respective  services  are  required,  an  assayer  and 
a  melter ;  each  of  whom  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate.    Their  salaries  shall  not 
exceed  two  thousand  five  hundred  dollars  a  year  each. 
Act  Feb.  12,  1873,  c.  131,  |  5T,  17  Stat.  433. 

The  preceding  flection  of  the  Revifled  Statutes,  R.  S.  f  6558,  meiitioiied  i» 
this  section,  is  set  forth  ante,  §  6530. 

See  note  to  said  section,  ante,  §  6530,  as  to  repeal  of  so  much  of  this  section 
as  related  to  the  mint  at  Denver. 

Appropriations  for  the  assay-offices  are  made  in  the  annual  legislative,  ex- 
ecutive, and  judicial  appropriation  acts.  The  provisions  for  the  fiscal  year 
1917,  which  omit  the  appropriation  made  by  previous  acts  for  the  assay-of- 
fice at  Charlotte,  N.  0.,  were  by  Act  May  10,  1916,  c.  117,  {  1,  39  Stat 

§  6532.  (R.  S.  §  3560.)     Powers  and  duties  of  assayers  at  assay- 

ofEces;  compensation  of  employ6s. 
The  assayer  at  each  of  the  assay-offices  embraced  by  section  thir- 
ty-five hundred  and  fifty-ei^ht,  shall  have  general  charge  of  the 
office ;  and  may  employ,  under  the  direction  of  the  Director  of  the 
Mint,  such,  clerks,  workmen,  and  laborers  as  may  be  authorized 
therefor  by  law;  and  shall  discharge  the  duties  of  disbursing  agent 
for  the  expenses  of  the  office  under  his  charge.  The  salaries  paid 
to  clerks  shall  not  exceed  one  thousand  eight  hundred  dollars  a 
year  each.  Workmen  and  laborers  shall  receive  such  wages  as  are 
customary  according  to  their  respective  stations  and  occupations. 

Act  Feb.  12,  1873,  c.  131,  §§  57,  58,  17  Stat.  433. 

R.  8.  S  8558,  mentioned  in  this  section,  is  set  forth  ante,  8  6630. 

See  note  to  said  section,  ante,  f  6530,  as  to  repeal  of  so  much  of  this  section 
as  related  to  the  mint  at  Denver. 

§  6533.  (R.  S.  §  3561,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1, 
and  Act  Feb.  27,  1877,  c.  69,  §  1.)     Bond  and  oath  of  officers 
and  clerks. 
Each  officer  and  clerk  appointed  at  either  of  the  assay-offices  em- 
braced by  section  thirty-five  hundred  and  fifty-eight  shall,  before 
entering  upon  the  duties  of  his  office,  take  an  oath  pursuant  to  the 
provisions  of  Title  XIX,  "Provisions  applicable  to  several  classes  of 
officers,"  and  shall  give  a  bond  to  the  United  States,  with  one  or 
more  sureties,  satisfactory  to  the  Director  of  the  Mint  or  to  one  of 
the  judges  of  the  supreme  court  of  the  State  or  Territory  in  which 
the  office  to  which  he  is  appointed  is  located,  conditioned  for  the 
faithful  performance  of  his  duties. 

Act  Feb.  12,  1873,  c  131,  {  68,  17  Stat.  433.  Act  Feb.  18,  1876,  c.  80,  8 
1, 18  Stat.  319.    Act  Feb.  27,  1877,  c  69,  {  1,  19  Stat.  249. 

This  section  was  amended,  by  the  correction  of  errors  therein,  to  read  as 
set  forth  here,  by  Act  Feb.  18,  1875,  c.  80,  |  1,  and  Act  Feb.  27,  1877,  c. 
69,  §  1,  cited  above. 

See  note  to^  R.  S.  f  8668,  ante,  §  6630,  as  to  repeal  of  so  much  of  this  sec- 
tion as  related  to  the  mint  at  Denver. 

The  oaths  and  bonds  of  officers  and  clerks  of  the  mints  were  prescribed  by 
R.  8.  If  3500,  3501,  ante,  {§  6437,  6438. 

Kotes  of  Deoislona 

Form  of  boiii.*8ee   (1885)   IS  Op.      the  officer  whose  doty  it  is  to  approve 
Atty.  Oen.  274,  holding  that  where  the      the  tame. 

form  of  the  bond  is  not  prescribed  by         Cited    wlthoot    deflnite    applloatlOR, 
statute,  its  form  may  be  determined  by     Bronson  ▼.  Boded  (1868)  7  Wall.  229, 

247, 19  l4  Ed.  141. 
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§  6534.  (R.  S.  §  3562.)    Laws  relating  to  mints  extended  to  assay- 

ofHces. 
All  provJslons  of  law  for  the  regulation  of  mints,  the  government 
of  officers  and  persons  employed  therein,  and  for  the  punishment  of 
all  offenses  connected  with  mints  or  coinage,  shall  extend  to  all 
assay-offices,  as  far  as  applicable. 

Act  Feb.  12,  1873,  c  131,  8  60,  17  Stat  434. 

§  6535.  (R.  S.  §  3563.)     Decimal  system  established. 

The  money  of  account  of  the  United  States  shall  be  expressed  in 
dollars  or  units,  dimes  or  tenths,  cents,  or  hundredths,  and  mills  or 
thousandths,  a  dime  being  the  tenth  part  of  a  dollar,  a  cent  the 
hundredth  part  of  a  dollar,  a  mill  the  thousandth  part  of  a  dollar; 
and  all  accounts  in  the  public  offices  and  all  proceedings  in  the  courts 
shall  be  kept  and  had  in  conformity  to  this  regulation. 
Act  April  2,  1792,  c  16,  |  20,  1  Stat  250. 

(R.  S.  §  3564.  Superseded.) 
This  section  provided  that  the  value  of  foreign  coin  as  expressed  in  th« 
money  of  account  of  the  United  States  should  be  that  of  the  pure,  metal  of 
such  coins  of  standard  value,  and  that  the  values  of  such  standard  coins  in 
circulation  should  be  estimated  and  proclaimed  annually.  It  was  superseded 
by  Act  Oct  1,  1890,  c.  1244,  §  52,  26  Stat.  624,  which  contained  similar  pro- 
visions,  but  required  the  estimation  and  proclamation  of  values  to  be  made 
quarterly;  and  these  provisions  were  superseded  by  those  of  Act  Aug.  27, 
1894,  c.  349,  §  25,  post,  §  6536,  which  were  identical  in  language,  with  addi- 
tional provisions  that  the  values  so  proclaimed  should  be  followed  in  estimat- 
ing the  value  of  foreign  merchandise  subject  to  duty. 

§  6536.  (Act  Aug.  27.  1894,  c.  349,  §  25.)  Value  of  foreign  coins, 
how  ascertained. 
The  value  of  foreign  coin  as  expressed  in  the  money  of  ac- 
count of  the  United  States  shall  be  that  of  the  pure  metal  of  such 
coin  of  standard  value;  and  the  values  of  the  standard  coins  in 
circulation  of  the  various  •  nations  of  the  world  shall  be  estimated 
quarterly  by  the  Director  of  the  Mint,  and  be  proclaimed  by  the 
Secretary  of  the  Treasury  immediately  after  the  passage  of  this  Act 
and  thereafter  quarterly  on  the  first  day  of  January,  April,  July,  and 
October  in  each  year.  And  the  values  so  proclaimed  shall  be  fol- 
lowed in  estimating  the  value  of  all  foreign  merchandise  exported 
to  the  United  States  during  the  quarter  for  which  the  value  is  pro- 
claimed, and  the  date  of  the  consular  certification  of  any  invoice 
shall,  for  the  purposes  of  this  section,  be  considered  the  date  of  ex- 
portation :  Provided,  That  the  Secretary  of  the  Treasury  may  order 
the  reliquidation  of  any  entry  at  a  different  value,  whenever  satisfac- 
tory evidence  shall  be  produced  to  him  showing  that  the  value  in 
United  States  currency  of  the  foreign  money  specified  in  the  invoice 
was,  at  the  date  of  certification,  at  least  ten  per  centum  more  or  less 
than  the  value  proclaimed  during  the  quarter  in  which  the  consular 
certification  occurred.     (28  Stat.  552.) 

This  section  was  part  of  the  Wilson  Tariff  Act  of  1894,  cited  above. 
Its  provisions  for  estimating  and  proclaiming  the  values  of  foreign  coins 
superseded  those  of  the  McKinley  Tariff  Act  of  1890,  Act  Oct  1,  1890,  c  1244, 
8  52,  26  Stat  624,  relating  to  the  same  subject,  which  superseded  R.  ^  | 
3564. 

Notes  of  Deolslons 

Estimation  of  valuOw— Under  this  sec-  Under  this  section  small  masses  of 
tion  the  value  of  all  foreign  coins  must  silver,  not  always  uniform  in  size  or 
be  e^imated  in  money  of  the  United  regular  in  shape,  like  that  of  a  hat  turn- 
States  by  the  director  of  the  mint  and  ed  upside  down  or  of  a  Chinese  shoe 
proclaimed  by  the  secretary  of  the  marked  by  an  oflScer  selected  by  the 
treasury  on  the  1st  of  January  of  each  consensus  of  Chinese  bankers  with 
year;  the  object  being  to  get  at  the  characters  indicating  the  fineness  and 
real  actual  value  of  the  foreign  coin  in  the  number  of  taels  or  the  weight  of  the 
the  money  of  the  United  States.  De-  silver  therein,  and  circulated  in  China 
trick  V.  Balfour  (O.  C.  1881)  8  Fed.  as  the  only  money  of  account,  are  coins 
468,  471.  of  China,  and  the  value  of  a  tael  of  the 
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same  is  a  proper  subject  of  annual  esti- 
mation by  the  direction  of  the  mint  and 
a  proclamation  on  the  first  day  of  Jan- 
uary by  the  secretary  of  the  treasury. 
Gordon  v.  Magone  (G.  G.  1889)  40  Fed. 
747,  760. 

If  the  value  of  foreign  coin  be  esti- 
mated by  the  director  of  the  mint  upon 
the  basis  used  by  him  in  estimating  the 
values  of  other  foreign  coins  of  the 
same  metal,  proclaimed  by  the  secretary 
of  the  treasury  on  the  Ist  day  of  Jan- 
nary  of  any  year,  and  be  proclaimed  by 
the  secretary  of  the  treasury  during  a 
subsequent  month  of  the  same  year, 
the  ctirector,  in  the  absence  of  any  proof 
to  the  contrary,  will  be  presumed  to 
have  performed  his  entire  duty  and  to 
have  made  such  estimation  of  the  val- 
ue of  such  foreign  coin  at  the  time  re- 
quired by  this  section  and  the  proclama- 
tion during  such  subsequent  month  by 
the  secretary  of  the  treasury  of  its  val- 
ue so  estimated  is  a  compliance  by  him 
with  the  requirements  of  this  section. 
Id. 

—  Conclusiveness.  — The  provision 
in  section  1  of  Act  March  3,  1878,  that 
the  value  of  foreign  coin  as  expressed 
in  the  money  of  account  of  the  United 
States  shall  be  that  of  the  pure  metal 
of  such  coin  of  standard  value  means 
that  the  value  of  foreign  coin  in  United 
States  money  shall  be  measured  by  the 
amount  of  pure  metal  contained  there- 
in when  of  standard  value;  that  is, 
when  of  the  weight  and  fineness  requir- 
ed by  the  laws  and  regulations  of  the 
country  where  they  are  produced.  This 
value,  having  been  "duly  ascertained 
and  published  by  the  superintendent  of 
the  mint  and  Secretary  of  the  Treasury, 
becomes  the  rule  in  the  cases  and  for 
the  purposes  to  which  according  to  the 
fair  meaning  of  the  act  it  is  to  be  ap- 
pUed.  Arthur  v.  Richards  (1874)  23 
Wall.  246.  257,  23  L.  Ed.  95. 

It  is  to  be  applied  in  all  cases  where 
the  estimation  of  the  value  of  foreign 
moneys  of  account  is  required  by  law; 
and  its  principal  and  perhaps  most  im- 
portant purpose  is  the  estimation  of  in- 
voice values  on  imported  goods  charge- 
able with  ad  valorem  duties.  Id. ;  Cra- 
mer V.  Arthur  (1880)  102  U.  S.  612,  26 
Jj.  Ed.  259. 

The  valuation  of  foreign  standard 
coins  is  as  binding  on  collectors  of  cus- 
toms and  importers  as  if  declared  by 
statute,  and  evidence  is  not  receivable 
to  show  that  it  is  inaccurate.  Hadden 
V.  Merritt  (1885)  5  Sup.  Gt  1169,  116 
V.  S.  25,  29  L.  Ed.  333. 

The  provisions  of  this  section  and  Act 
June  10,  1890,  c.  407,  $  2,  being  sub- 
stantially re-enactments  of  former  laws, 
must  be  interpreted  in  the  light  of  the 
decisions  construing  those  former  laws, 
and  the  estimate  of  the  director  of  the 
mint  as  proclaimed  by  the  Secretary 
of  the  Treasury  must  be  held  conclusive 
both  upon  the  government  and  the  im- 
porter as  under  the  former  statutes. 


U.  S.  ▼.  KUngenberg  (1894)  14  Sup.  Ot. 
790,  792,  153  U.  S.  93,  38  L.  Ed.  647. 

The  values  of  foreign  coins,  as  an- 
nually estimated  and  proclaimed  by  the 
Secretary  of  the  Treasury  constitute 
the  only  lawful  basis  for  computing  the 
invoiced  value  of  importations,  and  du- 
ties on  the  latter  are  necessari^  requir- 
ed to  be  collected  on  the  values  of  for- 
eign coins  so  estimated  and  proclaimed. 
(1885)  18  Op.  Atty.  Gen.  322. 

—  Dates^— This  section  does  not  re- 
quire the  secretary  of  the  treasury  to 
take  the  valuation  of  such  foreign  coin 
as  established  by  proclamation  at  the 
date  of  the  entry  rather  than  at  the  date 
of  the  exportation  in  the  estimate  of  the 
values  of  imported  merchandise.  Wood 
V.  U.  S.  (1896)  72  Fed.  254,  18  0.  0. 
A.  553. 

In  estimating  the  value  of  foreign 
merchandise  exported  to  the  United 
States,  according  to  the  value  of  the 
currency  of  the  country  of  exportation, 
as  proclaimed  quarterly  by  the  Secre- 
tary of  the  Treasury,  under  this  section, 
the  date  of  the  consular  certification  of 
the  invoice  is  conclusive  evidence  of  the 
date  of  exportation  for  the  purpose  of 
determining  the  quarter  the  proclama- 
tion for  which  is  applicable.  U.  S.  v. 
Lawrence,  Son  &  Gerriph  (1905)  137 
Fed.  466,  69  G.  G.  A.  614,  reversing 
judgment  Lawrence,  Son  &  Gerrish  v. 
U.  S.  (C.  G.  1903)  127  Fed.  750. 

The  Secretary  of  the  Treasury  is  au- 
thorized to  direct  the  computations  of 
the  values  of  foreigq  coins  at  the  custom 
houses,  when  such  values  are  to  be  ex- 
pressed in  the  money  of  account  of  the 
United  States,  to  be  made  according  to 
the  values  officially  estimated  and  pro- 
claimed agreeably  to  the  1st  secUon  of 
Act  March  3,  1873,  c  268,  excepting 
only  the  sovereign  or  pound  sterling 
of  Great  Britain,  the  value  whereof 
must  be  computed  as  the  same  is  fixed 
by  the  second  section  of  that  act. 
(1874)  14  Op.  Atty.  Gen.  353,  357,  note. 

The  designation  of  the  "first  day  of 
January,"  in  the  1st  section  of  Act 
March  3,  1873,  c.  268,  as  the  time  for 
the  performance  of  the  duty  thereby  de- 
volved upon  the  Secretary  of  the  Treas- 
ury of  making  proclamation  of  the  val- 
ues of  foreign  coins  annually  estimated 
by  the  Director  of  the  Mint,  is  not  to 
be  regarded  as  directory  merely,  but  as 
a  limitation  upon  the  authority  of  the 
Secretary.  He  is  authorized  and  requir- 
ed to  make  such  proclamation  at  the 
time  designated,  and  at  no  other. 
(1874)  14  Op.  Atty.  Gen.  382. 

Review  of  colleotor's  action.^ Where, 

assuming  to  act  under  this  section,  the 
secretary  directs  a  collector  of  customs 
to  reliquidate  on  the  basis  of  the  ex- 
change or  commercial  value  of  a  certain 
foreign  coin,  and  not  of  the.  metallic 
value,  held,  that  he  goes  beyond  his 
authority,  and  that  the  action  of  the 
collector    pursuant    to    such    direction 
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may  be  reviewed  by  the  board  of  ^ner- 
al  appraisers  and  the  courts,  under  sec- 
tions 14  and  15,  Customs  Administra- 
tive Act  June  10,  1890,  c  407,  26  SUt. 
187,  138.  Stone  v.  Whitridge,  White  & 
Go.  (1904)  129  Fed.  38,  04  O.  0.  A. 
47,  decree  reversed  U.  8.  v.  Whitridge 
(1905)  25  Sup.  Ct  406,  197  U.  S,  135, 
49  ];#.  Ed.  696. 

Impairment  ef  riflitt^Tlie  import- 
er's right  to  have  a  proper  liquidation 
by  the  collector  in  the  first  instance, 
which  right  was  fixed  by  the  protest, 
held  not  affected  by  subsequent  action 
of  the  secretary.  U.  S.  v.  Beebe 
(1901)  106  Fed.  70,  46  0.  O.  A.  230, 
affirming  judgment  (0.  G.  1900)  103 
Fed.  785,  and  writ  of  certiorari  denied 
U.  S.  V.  Lucius  Beebe  &  Sons  (1901) 
21  Sup.  Ct  922,  180  U.  8.  640,  45  li. 
Ed.  711. 

Rights  of  the  Secretary,  conferred  by 
this  section,  held  not  impaired  by  his 
previous  acquiescence  In  the  importer's 
protest.  Gulbenkian  v.  Stranahan  (C. 
C.  1907)  158  Fed.  836. 

Rellquidatlon^— The  reliquidation  by 
the  Secretary  of  the  Treasury  of  the 
entry  of  imported  gunnies  at  the  ex- 
change value  of  the  invoice  rupee, 
which  is  also  its  value  as  a  fraction  of 
a  pound,  where  that  value  differs  by 
more  than  10  per  cent,  from  the  value 
of  the  pure  metal  therein,  as  proclaim- 
ed by  him  at  the  beginning  of  the  quar- 
ter year,  is  authorized  by  the  proviso 
to  this  section.  U.  S.  v.  Whitridge 
(1905)  25  Sup.  Ct.  406,  407,  197  U.  S. 
135,  49  L.  Ed.  696,  reversing  decree 
Stone  V.  Whitridge,  White  &  Go.  (1904) 
129  Fed.  83,  64  G.  a  A,  47. 

The  reason  for  the  proviso  to  this 
section  is  to  be  found  in  the  numer- 
ous violent  fluctuations  in  the  market 
value  of  silver  which  had  taken  place 
during  the  preceding  two  years;  and 
the  word  •'money,"  as  used  therein, 
must  be  construed  to  mean  "coin,"  up^ 
on  the  bullion  value  of  which  the  quar- 
terly proclamations  provided  for  by 
the  preceding  part  of  the  section  are 
based,  and  the  proviso  does  not  author- 
ize the  Secretary  to  order  the  reliqui- 
dation of  an  entry  because  the  cur- 
rency or  legal-tender  value  of  the  In- 
dian rupee,  in  which  the  invoice  value 
was  expressed,  is  more  or  less,  by 
more  than  10  per  centum,  than  the 
bullion  value  as  fixed  by  the  proclama- 
tion, based  on  the  market  value  of  the 
silver  coins,  which  constitute  the  only 
money  of  account  in  India  expressed  in 
rupees.  U.  S.  v.  Lucius  Beebe  &  Sons 
(1903)  122  Fed.  762,  68  G.  G.  A.  562, 
affirming  judgment  Same  v.  Beebe  (G. 
G.  1902)  117  Fed.  670. 

The  fluctuation  to  which  proviso  has 
reference  is  that  of  the  metallic  value, 
and  not  of  the  exchange  or  commercial 
value.  Stone  v.  Whitridge,  White  & 
Go.  (1904)  129  Fed.  83,  64  C.  G.  A. 
47,  decree  reversed  IJ.  S.  v.  Whitridge 
(1905)  25  Sup.  Ct  406,  197  U.  B.  185, 
49  U  Ed.  696. 
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The  statement  of  the  values  of  for- 
eign coins,  contained  in  a  proclamation 
by  the  secretary  of  the  treasury,  is 
conclusive  upon  the  customs  officials  in 
reducing  to  United  States  currency  a 
valuation  of  imported  merchandise.  IJ. 
&  V.  Knauth  (C  a  1896)  77  Fed.  599. 

A  proclamation  of  the  secretary  of 
the  treasury  stated  the  value  of  the 
florin  of  Austria-Hungary  to  be  $.482, 
according  to  the  gold  standard,  $.82 
according  to  the  silver  standard,  with 
silver  the  nominal  standard,  paper  the 
actual  standard,  its  depreciation  meas- 
ured by  the  gold  standard.  Held,  that 
a  valuation  of  imported  merchandise 
in  florins  must  be  reduced  to  United 
States  currency  on  the  basis  of  the  gold 
standard.    Id. 

In  reducing  foreign  standard  coins  to 
United  States  currency  for  the  assess- 
ment of  duties,  the  basis  in  aU  cases  is 
the  value  of  the  pure  metal  in  such 
coins,  and  not  their  exchange  value. 
This  long-established  rule  was  not 
changed  by  this  proviso,  where  it  ap- 
peared that  the  value  of  the  foreign 
money  spedfled  in  an  Invoice  had  va- 
ried at  the  time  of  the  invoice  more 
than  10  per  cent  from  that  proclaim- 
ed by  the  secretary  of  the  treasury  for 
that  quarter;  and  a  collector  is  not  au- 
thorised, because  the  consular  certifi- 
cate accompanying  an  invoice  shows 
the  current  exchange  value  of  the  mon- 
ey of  the  invoice  to  be  more  than  10 
per  cent,  greater  or  less  than  the  pro- 
claimed value  for  the  quarter,  to  de- 
part from  such  proclaimed  value,  and 
adopt,  for  the  purpose  of  assessing  the 
duty,  the  exchange  value  shown  by  the 
certificate.  U.  S.  v.  J.  AUston  New- 
hall  &  Co.  (G.  G.  1899)  91  Fed.  626. 

The  approval  by  the  secretary  of  the 
treasury  of  the  liquidation  of  an  entry 
for  customs  duties  by  the  collector  of 
the  port  upon  the  basis  of  the  ex- 
change value  of  the  foreign  coin  speci- 
fied in  the  invoice,  as  declared  in  the 
consular  certificate,  does  not  amount 
to  a  reliquidation  of  the  entry,  under 
this 'section.  U.  8.  v.  Beebe  (G.  O. 
1900)  108  Fed.  786,  judgment  affirmed 
(1901)  106  Fed.  75,  45  G.  O.  A.  230, 
and  writ  of  certiorari  denied  U.  S.  v. 
Lucius  Beebe  ft  Sons  (1901)  21  S. 
Ct  922,  180  U.  a  640,  45  li.  Ed.  711. 

Under  this  section  the  secretary  of 
the  treasury  has  no  authority  to  direct 
the  liquidation  of  an  entry  for  customs 
duties  on  the  basis  of  the  exchange 
value  of  the  foreign  coin  as  declared 
by  the  consular  certificate.     Id. 

In  reducing  foreign  standard  coins  to 
United  States  currency  for  the  assess- 
ment of  duties,  the  basis  in  all  cases  is 
the  value  of  the  pure  metal  In  such 
coins,  and  not  their  exchange  value. 
U.  S.  V.  Beebe  (G.  a  1902)  117  Fed. 
670,  judgment  affirmed  Same  v.  Lucius 
Beebe  &  Sons  (1903)  122  Fed.  762,  68 
G.  G.  A.  562. 

An  order  for  reliquidation  of  an  en- 
try,  made   bgr    the  .  secretary  .  of   tha 
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treasury  under  this  section,  upon  evi* 
denee  s^itisfactory  to  him,  based  on  the 
required  difference  between  the  pure- 
metal  yalue  of  the  foreii^n  money  spec- 
ified in  the  invoice  and  the  proclaimed 
value,  Is  conclusive,  and  the  action  of 
the  collector  thereunder  is  not  review* 
able  by  the  board  of  general  apprais- 
ers or  the  courts;  but  where  the  sec- 
retary acts  under  an  erroneous  con- 
struction of  the  statute,  and  beyond 
the  scope  of  the  authority  conferred 
on  him  by  the  proviso,  by  adopting  as 
the  basis  of  the  reliquidation  the  ex- 
change value  of  the  foreign  coin,  in- 
stead of  the  pure-metal  value,  whereby 
the  duties  are  increased,  the  question 
arising  upon  such  reliquidation  is  one 
of  law»  and  not  of  facC  and  upon  sea- 
sonable protest  by  the  importer  the  ac- 
tion of  the  collector  is  reviewable  by 
the  board  of  general  appraisers  and 
the  courts,  under  sections  14  and  16 
of  the  customs  administrative  act  of 
1890.     Id. 

A  collector  of  customs  is  Bot  respon- 
sible for  the  action  of  the  Secretary 
of  the  Treasury  in  ordering  reliquida- 
tion under  this  section;  and  he  is  not 
liable  to  importers  where  he  follows  in- 
structions issued  by  the  Secretary  un- 
der said  section.  Gulbenkian  v.  Stran- 
ahan  (G.  G.  1007)  158  Fed.  836. 


Prior  acts  Hxlng  values^— The  act 
March  2,  1790,  |  61,  fixing  the  value  of 
foreign  coins,  does  not  apply  to  con- 
tracts between  private  parties,  as  in 
the  case  of  an  insurance  of  a  cargo  in- 
voiced in  rupees.  Phillips  v.  Insur- 
ance Go.  of  Pennsylvania  (C.  C.  1821) 
Fed.  Gas.  No.  11,102. 

Under  the  act  March  3,  1843,  the 
valne  of  the  Brementhaler  of  72 
grotes,  at  the  custom  house,  is  fixed  at 
71  cents.  Roosevelt  v.  Maxwell  (G.  G. 
1856)    Fed.    Gas.   No.    12.084. 

Act  March  8,  1843,  fixing  the  value 
of  the  *'mark,**  does  not  apply  to  its 
value  for  commercial  purposes.  The 
Blohm  (D.  C.  1867)  Fed.  Gas.  No. 
1,556. 

Repeal  of  statute^— Act  1792,  |  0, 
and  Act  1703,  regulating  coinage  and 
declaring  what  foreign  coin  shall  pass 
current  as  money,  are  in  part  repeal- 
ed by  Act  1806,  directing  at  what  rate 
foreign  coin  shall  pass  current  and  di- 
recting the  Secretary  of  the  Treasury 
to  cause  assays  of  foreign  coin  to 
enable  Gongress  to  make  such  altera- 
tion in  the  coin  made  enrrent  as  may 
become  necessary.  U.  S.  v.  Gardner 
(1836)  10  Pet  618,  621,  9  L.  Ed.  556. 

Cttod  witboiit  ieftnlto  applloatlon, 
Taney  v.  Penn  Nat  Bank  of  Reading 
(1914)  34  Sup.  Gt  288,  289,  232  U.  S. 
174,  58  L.  Ed.  558. 

§  6537.  (R.  S.  §  3565.)  Value  of  the  sovereign  or  pound  sterling. 
In  all  payments  by  or  to  the  Treasury,  whether  made  here  or  in 
foreign  countries,  where  it  becomes  necessary  to  compute  the  value 
of  the  sovereign  or  pound  steriin^,  it  shall  be  deemed  equal  to  four 
dollars  eighty-six  cents  and  six  ami  one-half  mills,  and  the  same  rule 
shall  be  applied  in  appraising  merchandise  imported  where  the  value, 
is,  by  the  invcHce,  in  sovereigns  or  pounds  sterling,  and  in  the  con- 
struction of  contracts  payable  in  sovereigns  or  pounds  sterling;  and 
this  valuation  shall  be  the  par  of  exchange  between  Great  Britain 
and  the  United  States ;  and  all  contracts  made  after  the  first  day  of 
January,  eighteen  himdred  and  seventy-four,  based  on  an  assumed 
par  of  exchange  with  Great  Britain  of  fifty-four  pence  to  the  dollar, 
or  four  dollars  forty-four  and  four-ninths  cents  to  the  sovereign  or 
pound  sterling,  shall  be  null  and  void. 

Act  March  3,  1873,  c  268,  §  2.  17  Stat  603. 
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1846,  enacting  that,  'in  all  computa* 
tiona'  at  the  cuatom-houae,  the  franc 
of  France  •  *  *  shall  be  estimated 
at  eighteen  cents  and  six  mitts,"  is  re- 
pealed by  Act  March  3,  1873,  "to  as- 
tablish  the  custom-house  value  of  the 
sovereign  or  pound  sterling  of  Great 
Britain,  and  to  fix  the  par  of  ex- 
change." Collector  v.  Richards  (1874) 
90  U.  S.  (23  Wall.)  246,  23  L.  Ed.  95. 
Where  it  becomes  necessary,  in  ex- 
ecuting a  contract  made  in  the  United 
States,  to  ascertain  the  equivalent  in 
United  States  currency  of  a  sum  of 
money  expressed  in  British  currency* 
the  true  and  only  mode,  where  none  is 
expressed  in  the  contract,  is  to  count 
the   pound   gterling  as   equivalent   to 


$4.8665,  as  ^xed  by  this  section.  The 
so-called  "current  rate  of  exchange" 
between  New  York  and  London  does 
not  govern.  Murphy  v.  Kastner  (1892) 
24  Aa  564,  00  N.  J.  Eq.  214. 

Plefttflng  and  proof w— Under  this  sec- 
tion, in  an  action  on  a  note  payable 
in  pounds  sterling,  it  is  not  necessary 
to  aver  or  prove  the  value  of  such 
pound  in  money  of  the  United  States, 
but  the  court  wUl  give  judgment  fot 
the  value  of  the  contents  of  the  note 
la  money  of  the  United  States  ac- 
cording to  the  ratio  prescribed  by  the 
statute.  King  v.  Hamilton  (C.  0. 
1882)  12  Fed.  478,  480. 

Cited  without  deflnlto  applloatlon, 
Arthur  v.  Richards  (1874)  23  WalL 
246,  258,  23  L.  Ed.  95. 
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>§  6538.  (R.  $.  §  3566.)     Recoinage  of  foreign  coins. 

All  foreign  gold  and  silver  coins  received  in  payment  for  moneys 
due  to  the  United  States  shall,  before  being  issued  in  circulation,  be 
coined  anew. 

Act  Feb.  9,  1703,  c  5,  §  8,  1  Stat  301.  Act  Feb.  21,  1857,  c.  56,  I  2,  U 
Stat.  163. 

§  6539.  (R.  S.  §  3567.)     Spanish  and  Mexican  coins. 

The  pieces  commonly  known  as  the  quarter,  eighth,  and  sixteenth 
of  the  Spanish  pillar-dollar,  and  of  the  Mexican  dollar,  shall  be  re- 
ceivable at  the  Treasury  of  the  United  States,  and  its  several  offices, 
and  at  the  several  post-offices  and  land-offices,  at  the  rates  of  valua- 
tion following :  the  fourth  of  a  dollar,  or  piece  of  two  reals,  at  twenty 
cents ;  the  eighth  of  a  dollar,  or  piece  of  one  real,  at  ten  cents ;  and 
the  sixteenth  of  a  dollar,  or  half-real,  at  five  cents. 
Act  Feb.  21,  1857,  c.  56,  §  1,  11  Stat  163. 

This  section  and  R.  S.  §  3568,  next  following  it,  post,  {  6540,  have  become 
practically  inoperative,  by  reason  of  the  inequality  in  value  between  the  coins 
mentioned  and  the  United  States  silver  coins  of  like  denominations. 

Debts  due  the  United  States  were  payable  in  gold  or  silver  coins  of  tb« 
United  States,  by  R.  S.  8  3474,  ante,  §  6380. 

Treasury  notes  were  payable  to  creditors  of  the  United  States,  by  R.  S.  f 
8476,  ante,  8  6382. 

Hawaiian  silver  coins  were  receivable  in  payment  of  all  dues  to  the  govern- 
ment of  the  Territory  of  Hawaii  and  of  the  United  States,  by  Act  Jan.  14, 
1903,  c.  186,  i  1,  ante,  |  8740. 

The  Mexican  silver  dollar  in  use  in  the  Philippine  Islands  and  the  silver 
coins  issued  by  the  Spanish  government  for  use  in  said  Islands  were  receiv- 
able for  public  dues  for  a  limited  time,  by  Act  March  2,  1003,  c  080,  S  7t 
ante,  8  3898. 

§  6540.  (R.  S.  §  3568,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Their  transmission  for  recoinage. 

The  Director  of  the  Mint,  with  the  approval  of  the  Secretary  of 
the  Treasury,  may  prescribe  such  regulations  as  are  necessary  and 
proper,  to  secure  the  transmission  of  the  coins  mentioned  in  the 
preceding  section  to  the  Mint  for  recoinage,  and  the  return  or  dis- 
tribution of  the  proceeds  thereof,  when  deemed  expedient,  and  may 
.prescribe  such  forms  of  account  as  are  appropriate  and  applicable  to 
the  circumstances.  The  expenses  incident  to  such  transmission  or 
distribution,  and  of  recoinage,  shall  be  charged  against  the  account 
of  silver  profit  and  loss,  and  the  net  profits,  if  any,  shall  be  paid, 
from  time  to  time,  into  the  Treasury. 

Act  Feb.  21,  1857,  c.  56,  §  2,  11  Stat.  163.  Act  Feb.  27,  1877,  c.  69,  |  1, 
19  Stat.  249. 

This  section  was  amended  by  Act  Feb.  27,  1877,  c.  69,  8  1>  ci^ed  above,  by 
striking  out,  after  the  words,  "in  the  preceding  section  to  the  Mint  for  re- 
coinage, and  the,"  the  word  "turn,"  and  inserting  in  lieu  thereof  the  word  "re- 
turn," as  set  forth  here. 

The  preceding  section  of  the  Revised  Statutes,  R.  S.  |  8567,  mentioned  in 
this  section,  is  set  forth  ante,  §  6539. 

See  notes  to  said  section,  ante,  f  6539,  as  to  both  sections  having  become 
practically  inoperative. 

Recoinage  of  Hawaiian  silver  coins  into  United  States  subsidiary  silver 
coins  was  provided  for  by  Act  Jan.  14,  1903,  c  186,  §  2,  ante,  8  3741. 

Recoinage  of  the  silver  coins  in  or  received  by  the  lYeasury  of  the  govern- 
ment of  the  Philippine  Islands  into  the  coins  provided  for  use  in  said  Islands 
was  authorized  by  Act  March  2,  1903,  c.  980,  8  5,  ante,  8  3896. 

(R.  S.  §§  3569,  3570.  Transferred.) 
These  two  sections  authorized  the  use  of  the  metric  system  of  weights  and 
measures  and  prescribed  tables  of  equivalents  of  the  weights  and  measures 
used  in  the  United  States  expressed  in  terms  of  the  metric  system.  They  are 
placed,  with  subsequent  legislation  relating  to  weights  and  measures,  post, 
under  Title  LVI  H,  "Weights  and  Measures.**  See,  also,  note  dt  the  beginning 
of  this  title. 
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